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JOHN  W.  COLLIEB,  Admr.,  etc,  of  H.  J.  Collier,  Deceased,  PIff.  in  Err., 

V. 

ORA  LEE  GARTER  et  al. 

€temrgia  Supreme  Oourt-^ltruarv  iO,  1917t 
(146  6a.  476,  91  S.  E.  661.) 

Deed      to  take  effect  at  death  —  effect 

1.  Where  an  instrument  in  the  form  of  and  attested  'as  a  deed  con- 
tains a  clause  that  it  is  "to  go  into  effect  at  the"  signer's  death,  and 
"where  there  is  no  other  indication  as  to  the  intention  of  the  signer,  and 
the  paper  is  duly  delivered,  it  will  be  construed  to  be  a  deed  postponing 
possession. 

[See  note  on  this  gueation  beginning  on  page  23.] 


Appeal  —  dmial  of  continuance 

2.  In  view  of  the  circumstuices  at- 
tending the  trial  and  the  character  of 
the  case,  the  court  did  not  abuse  his 

Headnotes  bjr  Gilbert.  J. 


discretion  in  overruling  tiie  motion  for 
a  continuance. 

[See6K;C.  L.  649.] 


Ebbor  to  the  Superior  Court  for  Echols  County  (Thomas,  J.)  to  review 
a  judgment  in  favor  of  plaintiffs,  and  overruling  a  motion  for  new  trial, 
in  an  action  brought  to  recover  possession  of  certain  land.  Affirmed, 


Statement  by  Gilbert,  J. : 
Ora  Lee  Carter  and  Mrs.  Jennie 
Bell  Carter  brought  an  action  of 
«jectment  against  John  W.  (Oilier, 
individually,  and  as  administrator 
of  the  estate  of  H.  J.  Collier,  de- 
ceased. The  verdict  was  for  the 
11  A.L.R.— 1. 


plaintiffs.  The  defendant  moved 
for  a  new  trial,  which  was  refused, 
and  he  excepted. 

Upon  the  trial  the  plaintiffs  in- 
troduced in  evidence  a  warranty 
deed  from  H.  J.  Collier  to  Ora  Lee 
Carter  and  Mrs.  Jennie  Bell  Ourtar, 
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dated  Bfarch  ff,  Idll,  conveying  the 
land  in  dispute.  Among  other 
things, -the. -deed -stipulated  that  it 
.wscs:  "to  go  into  e&£ct  at  the  said  H. 
J.  Collier's  death."  Two  of  the  at- 
testing witnesses  swore  that  they 
witnessed  the  deed  at  the  request  of 
the  grantor,  and  that  the  justice  of 
the  peace  who  witnessed  the  instru- 
ment died  afterward.  It  appeared 
that  about  March  9,  1911,  H.  J. 
Collier  went  to  the  home  of  the  hus- 
band of  one  of  the  plaintiffs,  and 
while  there  delivered  the  deed  to 
Mrs.  Jennie  Bell  Carter,  one  of  the 
plaintiffs,  telling  her,  at  the  time 
of  delivery,  to  take  the  deed;  that 
he  did  not  Icnow  when  he  would 
die;  and  he  said:  "Here  is  the 
deed;  this  is  yours;  take  it  and 
take  care  of  it,  and  at  my  death  the 
property  will  be  yours." 

She  retained  possession  of  this 
deed  continuously  to  the  time  of  the 
trial.  The  defendant  John  W. 
Collier,  testified  as  follows:  "I  do 
not  recognize  that  as  H.  J.  Collier's 
signature ;  it  is  not  his  signature,  to 
tiie  best  of  my  knowledge." 

This  was  the  entire  evidence  for 
the  defendant. 

Hessrs.  J.  W.  Haygood  and  fildridge 
Cnttg,  for  plaintiff  in  error: 

Where  the  evidence  ia  not  contra- 
dicted as  to  the  illness  of  counsel  and 
his  inability  to  attend,  and  as  to  his 
being  the  leading  counsel,  it  is  an  abuse 
of  discretion,  or  rather  the  court  has 
no  discretion,  but  must  grant  a  contin- 
uance^ 

Bagwell  v.  State,  66  6a.  406;  Thomp- 
son T.  Hays,  119  Ga.  167,  45  S.  E.  970; 
Waxelbaum  Co.  v.  Atlantic  Coast  Line 
R.  Co.  S  Ga.  App.  S96,  69  S.  E.  1129. 

Mr.  J.  Munroe  Bussell  also  for 
plaintiff  in  error. 

Messrs.  J.  G.  Cranford  and  E.  K. 
Wilcox,  for  defendants  in  error: 

The  instrument  in  question  is  a  deed 
conveying  title  in  praesenti,  with  the 
right  of  possession  postponed  till  after 
the  death  of  the  grantor. 

West  V.  Wright,  115  Ga.  277,  41  S.  E, 
602;  Isler  v.  Griffin,  134  Ga.  192,  67 
S.  E.  864;  Brice  v.  Sheffield,  118  Ga. 
128,  44  S.  B.  843;  Griffith  v.  Douglas, 
120  Ga.  582,  48  S.  E.  129. 

The  continuance  of  cases  because  of 
the  absence  of  counsel  is  not  favored. 


ORTS,  ANNOTATED.        [11  A.L.R^ 

Cotton  States  L.  Ins.  Co.  v.  Edwards^ 
74  Ga.  220;  Poppell  v.  Stete,  71  Ga. 
276;  Wright  v.  State,  18  Ga.  383. 

A  continuance  on  account  of  the  ab- 
sence of  counsel  Is  largely  discretion- 
ary. 

Loyd  v.  State,  45  Ga.  72;  Whitley  v. 
Clegg,  120  Ga.  1040.  48  S.  E.  406;  Coop- 
er V.  Jones,  24  Ga.  474. 

Gilbert,  J.,  delivered  the  opinion 

of  the  court: 

The  decisive  question  in  this  case 
is  whether  the  instrument  quoted  in 
the  statement  of  facts  shall  be  con- 
strued as  a  deed  or  as  a  will.  Was 
it  intended  to  pass  title  to  the  prop- 
erty in  prassenti,  with  the  right  of 
possession  postponed,  or  was  it  to 
be  purely  posthumous  in  its  opera- 
tion? 

Under,  the  previous  rulings  of 
this  court,  as  well  as  the  great 
weight  of  modem  authority  in  other 
jurisdictions,  we  think  it  clear  that 
the  instrument  is  a  deed,  with  the 
right  of  possession  postponed  until 
the  death  of  the  grantor.  The  ten- 
dency of  the  earlier  decision  was  to 
construe  instruments  as  testamen- 
tary where  the  maker's  intent  ap- 
peared in  any  way  to  vest  title  after 
his  death,  without  regard  to  the 
form  of  the  instrument.  Later  a 
more  liberal  rule  was  followed  to- 
ward giving  to  the  instrument  a 
construction  which  would  accord 
with  the  intention  of  the  signer,  and 
which  would  uphold  its  validity. 
Seals  v.  Pierce,  83  Ga.  787,  20  Am. 
St.  Rep.  344,  10  S.  E.  589;  Wynn 
v.  Wynn,  112  Ga.  214,  37  S.  E.  378; 
West  V.  Wright,  115  Ga.  277,  41  S. 
E.  602;  Brice  v.  Sheffield,  118  Ga. 
128.  44  S.  E.  843;  Griffith  v.  Doug- 
las, 120  Ga.  582,  48  S.  E.  129 ;  Isler 
V.  Griffin,  134  Ga.  192,  67  S.  E. 
854 ;  Hughes  v.  Hughes,  135  Ga.  468, 
69  S.  E.  818;  Pruett  v.  Cowsart, 
136  Ga.  756,  72  S.  E.  30;  Mays  v. 
Fletcher.  137  Ga.  27,  72  S.  E.  408. 
The  instruments  in  no  two  of  the 
cases  just  cited  are  identical,  nor  is 
the  instrument  in  any  one  of  them 
identical  with  the  instrument  in  the 
present  case.  They  are  all  suffi- 
ciently similar  to  establish  the  prin- 
ciple already  enunciated  as  the  nil- 
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ing  on  the  instrument  construed 
herein.  That  in  the  case  of  West 
V.  Wright,  115  Ga.  277,  41  S.  E.  602, 
is  a  substantial  duplicate  of  the  one 
now  under  consideration.  At  least, 
it  presents  no  material  point  .of  dif- 
ference in  the  clause  under  diifer- 
entiation.  In  the  case  of  Zsler*  v. 
GrifBn,  134  Ga.  192,  67  S.  E.  854, 
tile  writing  recited  that  it  was  to 
take  effect  not  only  after  the  death 
of  the  maker,  but  also  "from  and 
after  the  death  of  my  father  and 
mother,  and  not  until  then."  This 
was  held  to  be  a  deed  although  pos- 
session was  postponed  to  the  con- 
tingency of  the  maker's  death,  and 
also  to  the  death  of  the  father  and 
mother. 

In  Phillips  V.  Phillips,  186  Ala. 
645,  66  So.  49,  Ann.  Gas.  1916D, 
994,  the  instrument  construed  con- 
tained the  language,  "This  deed  not 
to  take  effect  until  after  my  death," 
and  it  was  held  to  be  a  deed.  Som- 
erville,  J.,  said:  "Courts  have  un- 
dertaken in  innumerable  cases  to 
prescribe  the  general  tests  by  which 
the  character  of  an  instrument  in 
this  regard  is  to  be  determined ;  but, 
while  tiiere  seems  to  be  a  substan- 
tial uniformity  of  opinion  as  to  the 
general  principles  to  be  applied,  the 
cases  themselves  exhibit  the  utmost 
contrariety  in  the  particular  con- 
clusion reached,  even  in  the  same 
jurisdictions." 

In  the  opinion  many  cases  are 
cited  to  sustain  the  rule,  and  in  the 
notes  appended  thereto  in  Ann.  Gas. 
1916D,  994,  recent  cased  in  many 
states  are  cited  and  discussed,  deal- 
iug  with  the  rules  of  law  applicable 
to  the  construction  of  an  instru- 
ment which  has  the  form  of  a  deed, 
but  which  is  limited  to  take  effect 
at  the  death  of  the  grantor,  either 
by  its  express  terms  or  by  tiie  mode 
of  delivery.  The  early  cases  on 
this  question  are  collated  in  the 
notes  to  Hunt  v.  Hunt,  7  Ann.  Cas. 
788,  and  Ferris  v.  Neville,  89  Am. 
St.  Rep.  480.  From  the  great 
wealth  of  authorities  thus  gathered 
and  analyzed,  the  general  agree- 
ment of  courts  may  be  stated:  (1) 


ff.  CARTER.  3 

,  $1  B.  B.  6B1.} 

An  instrnment  which  is  in  the  form 

of  a  deed,  to  take  effect  on  the 
death  of  a  maker,  where  there  are 
no  other  indicia  to  prove  the  inten- 
tion of  the  grantor,  and  the  instru- 
ment can  be  held  valid  either  as  a 
deed  or  as  a  will,  the  court  will  con- 
strue the  instrument  so  as  to  pre- 
vent its  becoming  inoperative.  (2)' 
Whether  such  an  instrument  is  tc^* 
be  construed  as  a  deed  or  a  will  de- 
pends upon  the  intention  of  the 
grantor  as  to  the  passing  of  a  pres- 
ent irrevocable  interest,  or  whether 
no  interest  should  pass  until  after 
the  death  of  the  grantor,  and 
whether  the  grantor,  until  then, 
should  have  the  right  to  revoke  the 
instrument.  (3)  The  intention  of 
the  maker  of  the  instrument  is  to  be 
ascertained  from  the  whole,  con- 
strued together.  (4)  Looking  to 
extraneous  facts,  the  delivery  of 
the  instrument  is  some  evidence 
that  the  same  shall  operate  as  a 
deed,  although  its  terms  provide 
that  possession  is  postponed  until 
after  the  death  of  the  maker. 

The  instrument  in  the  present 
case  is  in  the  form  of  a  warranty 
deed.  It  is  attested  by  two  wit- 
nesses and  by  an  officer  authorized 
in  express  terms  of  the  law  to  wit- 
ness deeds.  A  will,  to  be  valid,  need 
not  be  witnessed  by  such  an  officer. 
This  instrument  was  delivered  on. 
or  about  the  date 

of     its     execution,  eWeet  mt  «CKtli- 

and  has  remained 
thereafter  in  the  possession  of  one 
of  the  grantees.  Iiooking  further 
to  extraneous  evidence,  one  of  the 
witnesses  swore  that  the  grantor 
made  the  delivery  in  person,  and  ac- 
companied the  delivery  with  the 
statement  that  the  grantee  should 
'*take  the  deed;  that  he  did  not 
know  when  he  would  die;"  and  he 
said:  "Here  is  the  deed;  this  is 
yours;  take  it  and  take  care  of  it, 
and  at  my  death  the  property  will 
be  yours." 

The  construction  announced  is  in 
harmony  with  the  above-stated  ad- 
judication, as  well  as  with  equity 
and  justice. 
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deed,  of  provisions  therein  indicating 
an  intention  to  postpone  or  limit  the 
rights  of  the  grantee  until  after  the 
death  of  the  grantor,  is  the  subject  of 
the  annotation  following  Shaull  v. 
Shaull,  post,  23;  specifically,  as 
to  pases  constming  the  instrument  to 
pass  a  present  interest  notwithstand- 
ing the  provision  that  it  is  to  take  ef- 
fect or  operate  at  maker's  death,  see 
subd.  III.  c,  2  (g)  of  that  annotation ; 
and  as  to  cases  where  instruments  em- 
ploying such  language  have  been 
construed  as  a  will,  see  subd.  III.  c,  2 
(e). 


In  view  of  the  circumstances  at- 
Av».»i-««»i.i  tending  the  trial 
2nee**"*'""'  charactcr 
of  the  case,  the 
court  did  not  abuse  his  discretion 
in  overruling  the  motion  for  a  con- 
tinuance. 

Judgment  affirmed. 

All  the  Justices  concur. 

NOTE. 

The  effect  on  the  validity  and  char- 
:acter  of  an  instrument  in  form  of  a 


JULIA  SIMPSON  et  al.,  Appts., 

V. 

MONK  HOUSTON  McGEE  et  al. 

MiBatsatppt  Supreme  Coure— October,  lOtO, 
(112  Miss.  344,  78  So.  56.) 

Deed  —  to  take  effect  after  death  —  effect. 

A  deed  reciting  that  it  is  to  take  effect  only  after  the  death  of  grantor 
is  testamentary  in  character  and  will  not  prevail  against  a  subsequent 
deed  by  grantor,  to  take  effect  in  prsesenti. 
-  [See  note  on  this  question  beginning  on  page  23.] 


Appeal  by  defendants  and  cross  complainants  from  a  decree  of  the 
Chancery  Court  for  Newton  County  (Tann,  Ch.)  in  favor  of  plaintiffs  in  a 
suit  for  the  cancelation  of  a  deed.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Byrd  &  Byrd,  for  appel- 
lants : 

The  clause  in  the  instrument,  "This 
to  take  effect  only  after  the  death  of  the 
said  Harriet  Houston,"  is  testamentary 
in  character,  and  the  instrument  there- 
fore cannot  be  upheld  as  a  deed. 

Devlin,  Deeds,  2d  ed.  §  8B5c;  W^l  v. 
Wail,  30  Miss.  91,  64  Am.  Dec  147; 
Sartor  v.  Sartor,  39  Miss.  760;  Cun- 
ningham V.  Davis,  62  Miss.  366;  Mc- 
Daniel  v.  Johns,  45  Miss.  632. 

Mr.  W.  I.  Munn  for  appellees. 

Smith,  Ch,  J.,  delivered  the  opin- 
ion of  the  court: 

On  the  5th  day  of  March,  1894, 
Harriet  Houston  executed  and  de- 
livered to  Babe,  Monk,  and  Lutie 
Bouston  an  instrument  in  writing, 
in  form  a  deed,  conveying  certain 


property,  and  containing  the  fol- 
lowing provision:  "This  to  take 
effect  only  after  the  death  of  said 
Harriet  Houston."  On  the  17th  day 
of  October,  1904,  Harriet  executed 
and  delivered  to  Julia  Simpson  a 
regular  deed  to  the  same  property. 
Both  of  these  instruments  were 
properly  acknowledged,  and  the 
first  was  filed  for  record  in  the  of- 
fice of  the  chancery  clerk  of  New- 
ton county  on  the  9th  day  of  April, 
1895,  and  the  second  on  the  22d  day 
of  November,  1904.  After  the  death 
of  Harriet,  which  occurred  in  1905, 
Babe,  Monk,  and  Lutie  Houston, 
appellees  herein,  filed  a  bill  in  the 
court  below,  praying  for  the  cancel- 
ation of  the  deed  executed  by  Har- 
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riet  to  Ju]ia»  and  also  of  two  deeds 
of  trust  which  Julia  had  given  on 
the  property.  Julia,  the  trustee, 
and  beneficiaries  in  the  deeds  of 
^  trust  given  by  her,  who  were  made 
'parties  defendant  to  this  bill,  filed 
an  answer  and  cross  bill,  praying 
for  the  cancelation  of  appellees' 
claim ^to  the  property.  -The  decree 
was  in  accordance  with  the  prayer 
of  the  original  bill. 

If  the  instrument  executed  by 
Harriet,  under  which  appellants 
claim  title  to  the  land,  is  a  deed,  the 
decree  of  the  court  below  is  correct ; 
if  it  is  not  a  deed,  but  is  testamen- 
tary in  character,  the  decree  is  er- 
roneous. It  is  clear  from  the  lan- 
guage hereinbefore  quoted  from 
this  instrument  that  it  was  the 
donor's  intention  that  the  instru- 
ment itself  should 
not  take  effect,  for 
any  purpose, .  until 
after  her  death ;  consequently,  under 
the  rule  announced  in  Wall  v.  Wall, 
30  Miss.  91,  64  Am.  Dec  147,  and 


SIMPSON  V.  McGEE. 
(iif  MU:  an,  7t  Bo.  se.) 


Beg*-  to  tKke 
c*«et  after 
death— eflee  t. 


applied,  in  Sartor  v.  Sartor,  39  Miss. 
760,  and  Cunningham  v.  Davis,  62 
Miss.  366,  it  must  be  held  to  be 
testamentary  in  character,  and 
therefore  not  a  deed. 

Reversed,  and  decree  here  in  ac- 
cordance with  the  prayer  of  ap- 
pellants' cross  bill. 

VOTE. 

The  effect  on  the  validity  and  char- 
acter of  an  instrument  in  form  of  a 
deed,  of  provisions  therein  indicating 
an  .intention  to  postpone  or  limit  the 
rights  of  the  grantee  until  after  the 
death  of  the  grantor,  is  the  subject  of 
the  annotation  following  Shai^iL  v. 
Shaull,  post,  23;  specifically,  as 
to  cases  holding  that  a  provision  that 
an  instrument  is  to  take  effect  or  op- 
erate at  maker's  death  characterizes 
the  instrument  as  testamentary,  see 
subd.  III.  c,  3  (e)  ;  as  to  cases  constru- 
ing instruments  employing  such  lan- 
guage to  pass  a  present  interest,  see 
subd.  III.  c,  2  (g). 


MBS.  NANNIE  COX,  Appt., 

V. 

CHARLES  M.  REED. 
MiMtaMppi  Supreme  Court  (Division  A)  ^March  12,  1917. 
(118  Miss.  488,  74  So.  880.) 

Deed  —  to  take  effect  at  death  —  effect. 

1.  A  deed  is  made  testamentary  by  a  provision  that  it  "shall  take  and 
be  in  effect  on  and  after  the  death**  of  the  grantor.  • 

[See  note  on  this  question  beginning  on  page  23.] 
Evidence  —  to  explain  writing.  is  plain  and  unambiguous,  so  that  its 

2.  Parol  evidence  is  not  admissible  meaning  can  be  ascertained  from  read- 
to  show  the  intention  of  grantor  as  to    ing  it. 

the  character  of  an  instrument  which       [See  10  R.  C.  L.  1063,  1064.] 


Appeal  by  complainant  from  a  decree  of  the  Chancery  Court  for  Tippah 
County  (McGowen,  Ch.)  in  favor  of  defendant  in  a  suit  to  have  certain 
land  sold  for  a  division  of  the  proceeds  between  the  parties.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Spight  &  Street,  for  appel-  whole,  the  intention  was  that  it  should 
lant:  only  have  a  future  operation  after 

Whatever  may  be  the  form  of  the  in-    death,  it  must  be  held  to  be  a  will, 
strument  or  the  circumstances  of  its       Wall  v,  WaU,  30  Miss.  96,  64  Am.  Dec. 
execution  and  delivery,  if,  upon  the    147;  18  Cyc  621,  subd.  c;  8  R.  C.  L. 
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933,  992;  Sartor  t.  Sartor,  39  Miss. 
771;  Gunnin^ham  v.  Davis,  62  Miss. 
368 ;  Turner  v.  Scott,  51  Pa.  126 ;  Sper- 
ber  V.  Balster,  66  Ga.  317;  Donald  v. 
Nesbit,  89  Ga.  290,  15  S.  E.  367;  Pink- 
ham  V.  Pinkham,  55  Neb.  729,  76  N.  W. 
411. 

Mr.  Thomas  (I.  Pegram,  for  appel- 
lee: 

The  written  instrument  in  controver- 
sy was  a  deed,  and  not  testamentary  in 
its  character. 

Wall  V.  Wall,  30  Miss.  91,  64  Am. 
Dec.  147;  Myers  v.  Viverett,  110  Miss. 
334,  70  So.  449;  Rogers  v.  Rogers,  — 
Miss.  — t  43  So.  434;  McDaniel  v.  Johns, 
46  Miss.  632. 

Sykes,  J.,  deUvered  the  opinion  of 
the  CQurt: 

The  appellant,  Mrs.  Nannie  Cox, 
filed  her  bill  in  the  chancery  court 
of  Tippah  county  against  Charles 
Reed,  the  appellee,  in  substance  al- 
lesrinfiT  that  appellant  and  appellee 
are  sister  and  brother,  and  that 
their  father,  Allen  Reed,  died  seised 
and  possessed  of  the  lands  involved 
in  this  controversy.  The  bill  fur- 
ther alleges  that  Allen  Reed  and  his 
■wife  in  1901  executed  an  instru- 
ment in  writing  which  was  intended 
as  a  will,  devising  the  land  in  con- 
troversy to  app^ee;  that  this  in- 
strument was  not  properly  wit- 
nessed as  a  will,  and  is  therefore 
void ;  that  the  deceased,  Allen  Reed, 
left  surviving  him  as  heirs  and  dis- 
tributees the  appellant  and  the  ap- 
pellee. It  then  prays  that  the  lands 
involved  in  this  Controversy  be  sold 
for  a  division  of  the  proceeds.  The 
answer  of  appellee  denied  that  the 
instrument  ^ecuted  by  Allen  Reed 
was  intended  to  be  a  will,  but  that 
it  was  in  fact  a  deed.  Appellee  at- 
tempted by  parol  testimony  to 
prove  that  Alien  Reed  intended  the 
instrument  to  be  a  deed,  and  not  a 
will.  The  chancellor  sustained  the 
contention  of  the  appellee,  and  held 
that  the  instrument  was  a  deed,  and 
dismissed  the  bill  of  appellant,  from 
which  decree  this  appeal  is  prose- 
cuted. 

The  sole  question  presented  to 
this  court  for  decision  is  whether  or 
not  this  instrument  is  a  deed  or 
whether  it  is  testamentary  in  char- 
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acter.    The  instrument  reads  aa 

follows : 

• 

State     of     Mississippi,  Tippah 
County ; 

Be  it  known  that  for  and  in  con-  • 
sideration  of  the  natural  love  and 
affection  I  have  for  and  do  bear 
toward  Charley  M.  Reed,  my  son, 
and  for  $1  cash  in  hand  paid*  to  us 
the  receipt  of  which  is  hereby  ao- ' 
knowledged,  I  hereby  grant  bargain 
sell  and  convey  and  warrant  to  him 
and  to  his  heirs  and  assigns  forever 
the  following  described  property  in 
said  county  of  Tippah,  Mississippi : 
All  that  portion  of  Uie  northeast 
quarter  of  section  16  in  township 
3  of  range  3  east  except  what  has 
heretofore  been  .sold  off.  This  deed 
shall  take  and  be  in  effect  on  and 
after  the  death  of  myself  and  wife. 

Witness  our  signatures  the  29th 
day  of  November,  1901. 

his 

A.  X  Reed, 
mark 
her 

Mary  An  X  Reed, 
mark 

State     of     Mississippi,  Tippah 
County: 

Personally  appeared  before  me, 
E.  C.  McElwain,  a  justice  of  the 
peace  of  said  county  and  state,  the 
within  named  A.  Reed  and  his  wife, 
Mary  An  Reed,  who  acknowledged 
tiiat  they  signed  and  delivered  the 
foregoing  instrument  on  the  day 
and  year  therein  mentioned. 

Given  under  my  hand  this  29th 
day  of  November,  1901. 

E.  C.  McElwain,  J.  P. 

State     of     Mississippi,  Tippah 
County : 

I,  J.  W.  Street,  clerk  of  the  chan- 
cery court,  do  hereby  certify  that 
the  foregoing  deed  was  filed  for 
record  t^e  6th  day  of  May,  a.  d. 
1913,  at  9  A.  M.,  and  was  recorded 
the  same  day. 

This  the  6th  day  of  May,  1913. 

J.  W.  Street,  Clerk. 

We  think  the  intention  of  Allen 
Reed  and  his  wife,  who  executed 
this  instrument,  can  be  ascertained 
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from  a  readinur  of  the  instrument, 
T^ich  is  plain  find  unambiKuous. 
It  therefore  follows  that  it  was 

error  of  the  lower 
court  in  admitting 
parol  testimony  re- 
3  Jones*  Ev.  §§  454 


«xpla.tii  writing, 


lating  thereto. 
«t  seq. 

In  Wall  V.  Wall.  30  Miss.  91,  64 
Am.  Dec.  147>  the  court,  in  dis- 
cussing the  difference  between  a 
deed  and  a  will,  summarizes  the 
rule  as  follows:  ^'In  the  one  case 
[a  deed]  the  conveyance  takes  ef- 
fect in  praesenti,  to  a  certain  ex- 
tent; in  the  other  it  has  no  effect 
whatever  until  the  death  of  the 
testator."  See  also  Sartor  v.  Sar- 
tor, 39  Mis&  772. 

In  the  case  of  Cunningham  v. 
Davis,  62  Miss.  366,  this  court  says : 
^'If  by  it  any  present  interest  was 
vested,  it  should  be  held  to  be  a 
deed.  If  it  was  not  to  have  any 
operation  or  effect  until  the  deatti 
of  tiie  maker,  it  could  not  be  treated 
as  a  deed,  although  it  was  so  named, 
and  is  in  form  a  deed." 

This  court,  in  the  case  of  Simpson 
T.  McGee,  112  Miss.  344,  ante  4,  73 
So.  55,  a  case  in  which  the  instru- 
ment construed,  in  legal  effect,  is 
similar  to  the  one  above  quoted,  had 
the  following  to  say:  "It  is  clear 
from  the  language  hereinbefore 
quoted  from  this  instrument  that  it 
-was  the  donor's  intention  that  the  in- 
strument itself  should  not  take  ef- 
fect for  any  purpose  until  after  her 
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death;  consequently,  under  the  rule 
announced  in  [citing  authorities], 
it  must  be  held  to  be  testamentazy 
in  character,  and  therefore  not  a 
deed."  See  also  Thomas  v.  Byrd, 
112  Miss.  692,  73  So.  725. 

The  clause  in  this  instrument, 
"This  deed  shall  take  and  be  in  ef- 
fect on  and  after  the  death  of  my- 
self and  wife,"  clearly  shows  the 
intention  of  the  signers  of  this  in- 
strument that  it  was  not  to  be  in 
any  way  operative  or  effective  until 
after  their  death.  No  interest  what- 
Deed-to  take  ^ver  was  vested  in 
«icect  at  death—  prsBsenti  in  the 
«ii«et.  grantee,  "Charley 

M.  Reed."  It  therefore  follows 
that  the  instrument  was  not  a  deed. 

Reversed  and  remanded. 

HOTS. 

The  effect  on  the  validity  and  char- 
acter of  an  instrument  in  form  of  a 
deed,  of  provisions  therein  indicating 
an  intention  to  postpone  or  limit  the 
rights  of  the  grantee  until  after  the 
death  of  the  grantor,  is  the  subject  of 
the  annotation  following  Shaull  v. 
Shaull,  post,  23;  specifically,  as 
to  cases  holding  that  a  provision  that 
an  instrument  is  to  take  effect  or  op- 
erate at  maker's  death  characterizes  it 
as  testamentary,  see  subd.  III.  c,  3 
(e) ;  as  to  cases  construing  in- 
struments employing  such  language  to 
pass  a  present  interest^  see  aubd.  lU. 
0,2  (g). 


BELA  ANN  WIMPEY  et  al.,  Appts., 

V. 

MARY  E.  LEDFORD  et  al.,  Respts. 

Missouri  Supreme  Court  (DlvMon  No.  a)-^ay  »S,  lOlS. 

(—  Mo.  — ,  177  S.  W.  802.) 

Deed  —  to  take  effect  after  death  —  effect. 

1.  A  deed  is  not  made  testamentary  in  character  by  a  provision  that 
-this  deed  is  made  with  the  understanding  that  the  grantors  shall  have  all 

controlling  power  over  the  property  during  their  lifetime,  and  at  their 
death  then  the  title  is  to  pass,  the  word  "title"  meaning  "right  to  posses- 
sion." 

{See  note  on  this  question  beginmng  on  page  23.] 
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Appeal  —  meager  abstract  —  anffl- 

ciency. 

2.  Although  an  abstract  presents  the 
entries  from  the  record  proper  in  a 


confused  and  meager  manner,  it  will  be 
sufficient  to  authorize  a  review  on  the 
merits  if  the  court  is  able  from  it  to 
secure  an  understanding  of  the  points 
for  decision. 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Mc- 
Donald County  (McNatt,  J.)  in  their  favor  in  part  only  in  an  action 
brought  to  ascertain  and  determine  the  title  and  interest  of  the  parties 
in  certain  land.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  M.  E.  Benton  and  Horace 
Ruark  for  appellants. 
Mr.  O.  L.  Cravens  for  respondents. 

Walker,  3.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  under  §  2535, 
Rev.  Stat.  1900»  to  ascertain,  define, 
and  adjudge  the  title  and  interest 
of  the  parties  thereto  in  certain 
lands  in  McDonald  county,  de- 
scribed in  the  petition.  The  court 
below  found  for  the  plaintiffs  as  to 
part  of  the  lands  and  for  the  de- 
fendants as  to  the  remainder. 
From  this  judgment  plaintiffs  ap- 
peal. 

Samuel  Ledford  is  the  common 
source  of  title  under  whom  all  the 
parties  claim.  In  March,  1909,  he 
died  intestate,  leaving  his  widow, 
Nancy,  and  ten  children  surviving 
him.  The '  widow  died  before  the 
institution  of  this  suit.  The  parties 
plaintiff  and  defendant  constitute 
eight  of  these  children,  two  of  the 
same  not  having  been  made  parties 
hereto.  The  plaintiffs  each  claim 
title  by  inheritance  to  one  undivid- 
ed one  tenth  of  the  lands  in  ques- 
tion. The  defendants  claim  to  own 
the  fee  in  the  lands  by  virtue  of  a 
deed  executed  and  delivered  to 
them  by  Samuel  Ledford  and  his 
wife  in  April,  1904.  This  instru- 
ment is  in  the  ordinary,  form  of  a 
warranty  deed.  Samuel  Ledford 
and  wife,  Nancy,  are  the  grantors, 
Mary  and  Ester  Ledford  (the  de- 
fendants) are  the  grantees,  and  the 
consideration  is  $1.  This  limita- 
tion in  the  deed  follows  the  descrip- 
tion of  the  lands:  "This  deed  is 
made  with  the  understanding  that 
the  aforesaid  Samuel  Ledford  and 
Nancy    Ledford    shall  have  all 


controlling  power  of  the  above^ 
described  premises  during  their 

lifetime,  and  at  their  death  then 
the  title  is  to  pass  to  parties  of  the 
second  part." 

Plaintiffs  contend  that  these 
words  render  the  instrument  testa- 
mentary in  character,  and  hence  in- 
effectual to  convey  title  as  a  deed. 
Defendants  claim  that  the  instru- 
ment passed  title,  and  that  they  are 
the  owners  in  fee  of  the  lands.  The 
controversy,  therefore,  demands  a 
determination  as  to  the  character, 
and,  as  a  consequence,  the  effect,  of 
the  said  instnunent. 

For  a  complete  understanding  of 
the  ruling  of  the  trial  court  it  is 
pertinent  to  say  that  it  found  for 
the  defendants  as  to  all  the  lands 
in  the  deed  in  question  sufficiently 
described  to  enable  it  to  be  located. 
As  to  the  remainder,  the  fee  not 
having  passed,  on  account  of  the  im- 
perfect description,  the  finding  was 
for  plaintiffs. 

I.  Preliminary  to  a  consideration 
of  the  foregoing  sole  material  issue 
herein,  we  advert,  in  passing,  to  re- 
spondents* complaint,  not  unfound- 
ed, as  to  the  insufUciency  of  appel- 
lants' abstract.  While  it  presents 
the  entries  from 
the  record  proper 
in  a  somewhat  con- 
fused and  meager  manner,  enough 
appears  to  enable  the  appellate 
court,  after  much  labor  which 
might  have  been  obviated  by  a 
compliance  with  our  rule  13  (105 
Mo.  iv.,  169  S,  W.  ix.),  to  secure  an 
understanding  of  the  points  pre- 
sented for  decision.  This  will  suf- 
fice, to  authorize  a  review  of  the 
case  upon  the  merits. 


■  aWctencr. 
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n.  The  instrument  in  question, 
<Hnittinfi:  the  worda  of  limitation, 
possesses  all  Uie  essentials  of  a 
conveyance  of  real  estate;  viz., 
oompetent  parties,  sufficient  sub- 
ject-matter or  property  conveyed,  a 
valid  consideration,  which,  ttiough 
nominal,  will  not  of  itself  in- 
validate the  transfer  ( Weissen- 
fels  v.  Cable,  208  Mo.  515. 106  S.  W. 
1028 ;  Wood  v.  Broadley,  76  Mo.  23, 
43  Am.  Rep.  754 ;  Morriso  v. 
Philliber,  30  Mo.  145),  the  use  of 
printed  or  written  form,  apt  and 
proper  words  of  conveyance  neces- 
sary to  show  an  intention  to  con- 
vey, followed  by  a  formal  sigming, 
execution,  and  delivery  to  the  gran- 
tees (2  Bl.  Com.  pp.  296-308;  13 
Gyc.  526-573).  In  the  presence  of 
these  requisites  of  a  deed,  in  order 
to  give  the  instrument  a  testa- 
mentary character,  it  will  be  neces- 
sary for  the  words  of  limitation  to 
clearly  indicate  an  intention  on  the 
part  of  the  grantors  not  to  pass  a 
present  irrevocable,  interest  in  the 
property  upon  the  execution  and  de- 
livery by  them  of  the  writing  to  the 
grantees. 

While  tlie  added  words  may  not 
of  themselves  prove  infallible 
£ruides  to  determine  tlie  purpose  of 
the  instrument,  if  in  ordinary  use 
and  of  well-known  meaning,  al- 
though, as  in  this  case,  the  grantors 
may  be  illiterate,  and  the  words 
used  those  of  the  draftsman,  they 
may  well  serve,  when  taken  in  con- 
nection with  all  other  parts  of  the 
writing,  to  indicate  the  meaning 
and  purpose  of  the  grantors  in  us- 
ing same.  The  use,  therefore,  of 
the  words,  "This  deed  is  made," 
etc.,  in  the  limitation,  authorizes 
the  conclusion  that  the  word  "deed" 
is  used  in  its  plain,  ordinary  sense 
as  a  writing  executed  and  delivered 
1^  which  real  estate  is  conveyed. 
Lockridge  v.  McCommon,  90  Tex. 
238,  38  S.  W.  33.  If  it  meant  other 
than  this,  the  words  following 
should  so  indicate.  They  are: 
"That  the  aforesaid  (grantors 
named)  shall  have  all  controlling 
power  of  the  above-described  prem- 
ises during  their  lifetime."   In  the 
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absence  of  any  reservation,  im- 
plied or  expressed,  against  the  vest- 
ing of  the  interest  in  the  grantees 
upon  the  execution  and  delivery  of 
the  instrument,  the  words  last 
quoted  may  reasonably  be  held  to 
preserve  in  the  grantors  the  right 
to  use  and  enjoy  th^  property  dur- 
ing their  lives.  The  language  em- 
ployed does  not  admit  of  a  more  ex- 
tended meaning.  The  closing  phrase 
of  the  limitation  provides  that  "at 
their  (grantors')  death  the  title  is 
to  pass  to  the  parties  of  the  second 
part  (the  grantees)."  The  word 
"title"  may  be  used  synonymously 
with  ownership  or  the  right  to  pos- 
session, dependent  upon  the  con- 
text. Lord  Coke,  who  expounded 
the  law  with  lucidity  and  learning, 
but  administered  it,  especially  in 
state  cases,  with  a  spirit  of  tyranny 
and  oppression  savoring  of  the 
Code  of  Draco,  said  that  "a  title 
was  that  means  whereby  the  owner 
of  lands  hath  the  right  to  the  pos- 
session of  his  property."  2  Co.  Litt. 
345.  Down  the  long  line  of  later 
judicial  rulings  we  hnd  like  prece- 
dents authorizing  the  use  of  the 
word  to  indicate  the  right  to  pos- 
session (Chapman  v.  Dougherty, 
87  Mo.  loc.  cit.  620,  56  Am.  Rep. 
469 ;  Dunster  v.  Kelly,  110  N.  Y. 
558,  18  N.  E.  361;  Campfield  v. 
Johnson,  21  N.  J.  L.  83),  or  an  in- 
terest which  is  the  evidence  of  a 
right  (Pratt  v.  Fountain,  73  Ga. 
261) .  Under  these  authorities,  and 
impelled  by  reason,  when  all  of  the 
instrument  is  construed  together, 
we  are  constrained  D«e*-to  t.ke 

to     hold     that     the  elCeet  aft«r 

word  "title,"  as 
employed  in  the  limitation,  means 
the  right  to  possession;  any  other 
construction  would  render  the  word 
meaningless,  because,  the  owner- 
ship having  become  vested  in  the 
grantees  upon  the  execution  and  de- 
livery of  the  instrument  to  them, 
the  only  purpose  of  the  words  of 
limitation  was  to  fix  the  time  when 
their  right  to  the  possession  of  the 
property  would  begin.  Thus  con- 
strued, the  words  of  limitation  are 
in  harmony  with  the  remainder  of 
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the  instrument,  and  indicate  the  in- 
tention of  the  grantors  to  create  a 
present  interest  or  estate  in  the 
grantees,  but  to  defer  the  enjoy- 
ment of  same  by  the  latter  until  the 
death  of  the  grantors.  This  con- 
struction does  not  militate  against, 
but  accords  in*  principle  with,  the 
rulings  of  this  court  upon  this  sub- 
ject (Sims  V.  Brown,  252  Mo.  58, 
158  S.  W.  624;  O'Day  v.  Meadows, 
194  Mo.  loc.  cit.  615,  112  Am.  St. 
Rep.  542,  92  S.  W.  637;  Dozier  v. 
Toalson,  180  Mo.  546,  108  Am.  St. 
Rep.  586,  79  S.  W.  420;  Christ  v. 
Kuehne,  172  Mo.  118,  72  S.  W.  637) 
to  the  effect  that,  in  determining 
whether  an  instrument  is  a  deed  or 
a  will,  the  distinction  should  be  pre- 
served tha^  in  the  former,  the  grant- 
or irrevocably  passes  the  title  at 
the  time  of  tiie  execution  and  de- 
livery of  the  instrument,  while  in 
the  latter  the  title  is  reserved  in 
the  maker,  and  the  instrument  may 
be  revoked  at  his  will,  and  become 
operative  only  upon  his  death.  Oth- 
er cases  announce  the  same  general 
rule,  but  dissimilarity  in  the  facts 
and  in  the  language  employed  from 
that  in  the  instant  case  iauthorized 
the  court  to  hold  the  instruments 
there  under  review  testamentary  in 
character.  For  example:  In  Terry 
v.  Glover,  235  Mo.  545,  139  S.  W. 
337,  the  instrument  provided  that  it 
was  not  to  take  effect  until  after  the 
deatii  of  the  grantor,  and  there  was 
no  delivery.  The  same  provision  as 
that  in  the  Terry  Case  is  contained 
in  Givens  v,  Ott,  222  Mo.  395, 121  S. 
W.  23,  in  which  there  was  likewise 
no  delivery.  In,  Aidridge  v.  Aldridge, 


202  Mo.  565,  101  S.  W.  42,  the 
language  employed  was  held  to  con- 
stitute a  gift,  and  not  a  present 
transfer  of  ^e  grantor's  interest^ 
and  hence  not  a  deed.  In  Griffin  v. 
Mcintosh,  176  Mo.  392,  75  S.  W. 
677,  there  was  no  delivery,  and  it 
was  held  that  the  words  employed 
indicated  that  the  instrument  was 
not  to  become  operative  until  after 
the  death  of  the  grantors.  In 
Murphy  v.  Gabbert,  166  Mo.  596^ 
89  Am.  St  Rep.  733,  66  S.  W.  536, 
tiie  instrument  expressly  recited 
that  the  deed  was  not  to  become  ef- 
fective to  transfer  the  interest  of 
the  grantor  until  her  death.  These 
cases  are  readily  distinguishable 
from  the  case  at  bar,  and  hence  do 
not  sustain  appellants*  contention. 

The  judgment  of  the  trial  court  ift 
affirmed. 

Brown,  J.,  concurs. 

Faris,  P.  J.,  dubitante. 

NOTE. 

The  e£Fect  on  the  validity  and  char- 
acter of  an  instrument  in  form  of  a 
deed,  of  provisions  therein  indicating 
an  intention  to  postpone  or  limit  the 
rights  of  the  ^grantee  until  after  the 
death  of  the  grantor,  is  the  subject  of 
the  annotation  following  Shaull  v. 
Shaull,  post,  23 ;  specifically,  aa 
to  cases  holding  that  an  instrument  is 
not  given  a  testamentary  character  by 
a  provision  to  the  effect  that  the  title 
is  to  vest  or  pass  upon  the  maker'a 
death,  see  subd.  III.  c,  2  (o) ;  as  to 
cases  holding  that  such  a  provision 
impresses  a  testamentary  character  on. 
the  instrument,  see  111.  c,  3  (n). 


EMMA  JOSEPHINE  TRUMBAUER  et  al.,  Appts., 

V. 

WALLACE  RUST,  Respt 
South  Dakota  Supretns  Court^-Novemher  10,  lOiit* 
(86  S.  D.  301,  154  N.  W.  801.) 

Deed  —  to  take  effect  after  death  —  effect 

An  instrument  in  the  form  of  a  deed,  which  is  not  executed  so  as  to 
be  valid  as  a  will,  which  is  delivered  prior  to  the  maker's  death,  and  with 
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which  he  never  attempts  to  interfere,  is  not  made  testamentary  in  char- 
acter by  a  recital  that  it  is  to  go  into  effect  only  after  the  death  of  the 
grantor,  who  is  to  have  full  possession  of  the  laud  during  life,  and  that 
grantee  is  to  pay  certain  money  to  grantor's  children  within  six  months 
after  grantor's  death. 

LSes  note  on  this  question  beginning  on  page  23.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  tJnion 
County  (Jones,  J.)  in  fkvor  of  defendant  in  an  action  brought  to  cancel 
an  alleged  deed,  and  establish  title  to  the  land  attempted  to  be  conveyed. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Charles  H.  Bartelt,  Edwin    left  with  ^e  party  who  took  the 


R.  Winans,  and  EUwood  &  Tourgee, 
for  appellants: 

The  instrument  in  question  remained 
subject  to  revocation  during  the  life- 
time of  the  grantors;  and  subject  to  re- 
jection by  the  grantee  after  their  death. 
It  was  therefore  a  testament,  and  not  a 
deed,  and  as  a  will  it  is  inoperative. 

McGarrigle  v.  Roman  Catholic  Or- 
phan Asylum,  145  Gal.  695,  1  L.R.A 
(N.S.)  315, 104  Am.  St  Rep.  84, 79  Pac. 
447;  Donald  t.  Nesbit,  89  Ga.  290, 15  S. 
E.  S67;  Sperber  v.  Balster,  66  Ga.  317; 
Barnes  v.  Stephens,  107  Ga.  441,  33  S. 
E.  899;  Tuttle  v.  Raish,  116  Iowa,  831, 
90  N.  W.  66;  Reed  v.  Hasleton,  37  Kan. 
321, 15  Pac.  177;  Pinkham  t.  Finkham, 
55  Neb.  729,  76  N.  W.  411;  Murphy  v. 
Gabbert,  166  Mo.  696,  89  Am.  St.  Rep. 
736,  66  S.  W.  536;  Turner  v.  Scott,  61 
Pa.  126;  Leaver  v.  Gauss,  62  Iowa,  314, 
17  N.  W.  622;  Cunningham  v.  Davis,  62 
Miss.  366;  Carlton  v.  Cameron,  54  Tex. 
72,  38  Am.  Rep.  620;  Ferris  v.  Neville, 
127  Mich.  444,  54  L.R.A.  464.  89  Am. 
St  Rep.  494,  86  N.  W.  960;  Hester  v. 
Young,  2  Ga.  81;  Ragsdale  v.  Bowlrer, 
cited  in  2  BaiL  L.  690;  Frederick's  Ap- 
peal, 62  Pa.  338,  91  Am.  Dec  169. 

Messrs.  French  &  Orris  for  respond- 
ent. 

Whiting,  J.,  delivered  the  opinion 
of  the  court: 

The  only  question  before  us,  up- 
on this  appeal,  is  the  sufficiency  of 
the  facts,  both  those  admitted  by  the 
pleadings  and  those  found  by  the 
trial  court,  to  sustain  the  judgment 
of  such  court. .  Such  facts  are  as 
follows:  On  August  4,  1908,  a 
purported  deed  to  certain  land  was 
executed  and  acknowledged  by  the 
owner  and  his  wife.  The  grantee 
therein  was  the  son  of  the  makers 
of  .such  writing.   The  writing  was 


acknowledgment,  under  instruc- 
tions to  such  party  that  he  deliver 
the  same  to  the  grantee ;  and  he  did 
deliver  it  to  such  grantee  prior  to 
the  death  of  either  of  the  makers. 
Both  makers  died  before  this  ac- 
tion was  brought.  The  writing  was 
in  form  a  full  warranty  deed,  pur- 
porting to  be  given  for  a  large 
money  consideration;  its  granting 
clause  reading,  "do  hereby  grant, 
bargain,  sell  and  convey  unto  said 
par^  of  the  second  part,  his  heirs 
and  assists  forever;"  its  habendum 
clause  being  in  usual  words,  among 
its  covenants  being  one  liiat  the 
makers  "have  good  right  to  sell  and 
convey  the  same  in  manner  and 
form  aforesaid,"  its  closing  words 
being  those  usually  found  in  a  deed. 
But  it  recited  that  it  was  subject  to 
two  conditions :  "This  deed  is  to  go 
into  effect,  only  after- the  death  of 
both  ,  .  .  grantors,  the  survivor 
to  have  full  possession  of  the  land 
during  his  or  her  natural  life  only ;" 
and  "the  grantee  herein  agrees  to 
pay"  certain  sums  of  money  to  the 
other  children  of  the  grantors, 
"within  six  months  after  the  death 
of  tiie  survivor."  The  covenant 
against  encumbrances  was:  "That 
the  same  are  free  from  all  encum- 
brances except  that  the  payment  of 
the  above  sums  as  stated  c^all  be  a 
legal  lien  against  said  real  estate 
until  paid." 

The  trial  court  held  the  writing 
to  be  a  deed. 

Cases  almost  without  number 
have  been  before  the  courts  of  other 
jurisdictions,  wherein  such  courts- 
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have  been  called  upon  to  determine 
whether  a  writing  purporting  to 
convey  real  property  was  a  deed  or 
&  testamentary  conveyance.  There 
is  no  conflict  of  authority  as  to  what 
distinguishes  a  deed  from  a  testa- 
mentary conveyance.  If  it  pass  a 
present  interest  or  right,  even 
though  the  enjoyment  thereof  be 
postponed  until  the  death  of  the 
grantor,  it  is  a  deed;  if  it  pass  no 
present  interest  or  rights  but  is  de- 
pei^dent  upon  the  death  of  the  mak- 
er to  consummate  it»  it  is  testamen- 
tary in  its  nature,  notwithstanding 
it  be  denominated  a  deed  and  is  a 
deed  in  form  and  in  some  essential 
charac&eristies.  If  testamentary  in 
character,  its  validity  will  depend 
upon  whether  It  was  executed  in  the 
manner  prescribed  by  the  Statute  of 
Wills;  and,  if  not  valid,  it  will  not 
even  create  a  trust  in  favor  of  the 
grantee.  O'Gorman  v.  JoUey,  34  S. 
D.  26, 147  N.  W.  78. 

In  determining  whether  or  not  a 
writing  is  a  deed,  the  controlling 
question  and  the  ultimate  object  of 
inquiry  should,  in  every  case,  be: 
What  was  the  intent  of  the  maker? 
If  it  was  to  postxwne  title  and  enjoy- 
ment until  after  his  death,  the  writ- 
ing is  not  a  deed ;  if  it  was  to  confer 
titl,  but  to  postpone  the  enjoyment 
thereof,  it  is  a  deed.  Stroup  v. 
Stroup,  140  Ind.  179.  27  L.R.A.  523, 
39  N.  E.  864.  Recognizing  the 
above  as  the  settled  law,  we  find  re- 
spondent contending  i^at  the  writ- 
ing before  us  was  "a  present  convey- 
ance of  a  future  estate  in  fee, 
.  .  .  reserving  to  the  grantors  a 
life  estate  and  right  of  possession ;" 
while  appellants  contend  that  it  was 
''a  testamentary  instrument — an  at- 
tempt to  arrange  the  affairs  of  the 
grantors,  prior  to  their  death,  in 
such  a  manner  as  would  save  to 
them  both  the  title  and  right  of  pos- 
session during  their  lives." 

An  examination  of  the  numerous 
cases  wherein  other  courts  have 
been  called  upon  to  determine 
whether  a  writing  was  a  deed  or' a 
testamentary  conveyance  shows 
that,  while  in  every  case  the  court 
has  sought  to  determine  the  intent 
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of  the  makers,  and  has  held  tiie 
writing  to  be  either  a  deed  or  a  tes- 
tamentary convejnnce,  according  as 
the  ascertained  intent  of  the  grantor 
was  to  convey  a  present  interest 
with  .enjoyment  thereof  postponed, 
or  was  to  postpone  both  the  vesting 
of  the  interest  and  the  enjoyment 
thereof,  each  case  stood  upon  its 
own  peculiar  facts, — ^the  wolfing  of 
the  particular  writing,  the  declara- 
tions of  the  maker  at  the  time  of 
executing  the  writing, — in  fact,  all 
surrounding  circumstances  tending 
to  reveal  the  intent  of  the  maker. 
As  different  minds  will  naturally 
reach  different  conclusions,  though 
the  evidence  may  be  the  same,  it  is 
not  strange  that  we  find,  as  we  do, 
opinions  from  different  tribunals 
which  cannot  be  harmonized ;  yet  a 
careful  reading  of  each  opinion  gen- 
erally reveals  some  fact  that  clearly 
justifies  the  conclusion  reached  by 
the  court.  After  a  careful  review 
of  the  many  cases,  we  are  convinced 
that  there  is,  in  fact,  but  little  con- 
flict among  the  authorities. 

Certain  rules  that  should  guide 
the  court  in  arriving  at  the  inten- 
tion of  tl^e  maker  seem  to  be  gener- 
ally accepted.  The  intention  of  the 
maker  is  to  be  gathered,  primarily, 
from  the  language  of  the  writing  it- 
self. Sharp  V.  Hall,  86  Ala.  110,  11 
Am.  St.  Rep.  28,  5  So.  497.  The 
above  rule  is  declared  by  §§  928  and 
1248,  Civ.  Code.  This  rule  does 
not  preclude  the  court,  in  doubtful 
cases,  from  a  consideration  of  the 
facts  and  circumstances  under  " 
which  the  writing  was  made,  and 
which  existed  up  to  the  death  of  the 
maker;  and  it  is  to  be  regretted, 
that,  in  the  case  at  bar,  the  facts 
and  cireumstances  under  which 
this  writing  was  made  were  not  dis- 
closed. Among  those  things  which 
may  appear  in  the  writing  it- 
self, and  which  the  courts  hold  tend 
to  show  an  intent  to  make  a  deed, 
are  designation  of  it  as  a  deed, 
recitation  of  consideration,  par- 
ticular description  of  the  land, 
covenants  of  title,  the  sealing  and 
acknowledging  of  the  writing.  The 
delivering  and  recording  of  the  writ- 
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ing  are  also  matters 
sidered.    Saunders  v.  Saunders,  115 
Iowa,  275,  88  N.  W.  329. 

There  is  one  question  that  should 
always  be  borne  in  mind  when  inter- 
preting a  doubtful  writing:  How 
must  it  be  interpreted  to  make  of  It 
a  valid  instrument?  Section  1252, 
Civ.  Code,  provides:  "A  contract 
must  receive  such  an  interpreta- 
tion as  will  make  it  lawful,  opera- 
tive, definite,  reasonable  and  capable 
of  being  carried  into  elfect,  if  it  can 
be  done  without  violating  the  inten- 
tion of  the  parties." 

It  stands  conceded  that,  if  the 
writing  before  us  is  not  a  deed,  it 
has  no  validity  whatever,  as  it  was 
not  executed  and  .attested  in  ac- 
cordance with  the  statutes  relating 
to  wills.  There  are  peculiar  rea- 
sons why  the  above  rule  should  be 
most  liberally  applied  under  facts 
such  as  those  before  us.  Actions 
wherein  the  courts  are  called  upon 
to  interpret  writings  such  as  the  one 
now  before  us  are  almost  always 
brought  after  the  death  of  the 
makers  thereof.  Whatever  may 
have  been  the  full  intent  of  the 
maker  at  the  time  he  executed 
the  writing,  whether  to  vest  a 
present  interest  with  enjoyment 
thereof  postponed,  or  to  i)ostpone 
both  the  vesting  of  the  title  as 
well  as  the  enjoyment  of  the  interest 
sought  to  be  conveyed,  one  thing  is 
beyond  dispute:  The  maker  in- 
tended that*  at  least  after  his  death, 
title  should  vest  in  the  grantee 
named.  And  another  fact  beyond 
dispute  is  that  the  maker  died  with- 
out undoing  whatever  he  attempted 
to  accomplish,  thus  leaving  unequiv- 
ocal evidence  that  he  died,  intend- 
ing and  expecting  his  grantee  to 
have  full  titie  of  the  property.  To 
declare  such  a  writing  to  be  invalid 
prevents  the  carrying  out  of  such 
clear  intent,  and  vesta  the  property 
otherwise  than  as  intended  by  the 
maker  thereof,  a  thing  no  court 
should  do  unless  driven  thereto  by 
some  express  provision  of  law.  To 
avoid  such  result,  the  intent  of  the 
maker  to  do  that  which  the  law  does 
not  sanction  should  be  clearly  and 
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to  be  con-  satisfactorily  established.  As  said 
in  Jones  on  Real  Property,  1  527, 
quoting  from  Spencer  v.  Robbins, 
106  Ind.  580,  5  N.  E.  726 :  "Unless 
an  instrument  which  has  been  fully 
executed  from  every  ijoint  of  view 
seems  to  be  a  nullity,  it  will  not  be 
intended  that  the  parties  meant  that 
it  should  be  invalid,  and  some  effect 
will,  if  possible,  be  given  to  it." 

Unless  the  clear  intent  of  the 
maker  is  to  the  contrary,  a  writing, 
not  so  executed  as  to  be  good  as  a 
will,  should  be  given  effect  as  a  deed, 
if  good  as  a  deed,  and  a  writing  not 
so  executed  as  to  be  good  as  a  deed 
should  be  given  effect  as  a  will,  if 
good  as  a  will.  Saunders  v.  Saun- 
ders, supra;  West  v.  Wright,  115 
Ga.  277,  41  S.  E.  602;  Abney  v. 
Moore,  106  Ala.  131,  18  So. -60; 
Hunt  V.  Hunt,  119  Ky.  39,  68  L.R  JV. 
180,  82  g.  W.  998.  7  Ann.  Cas.  788. 

Is  it  clear  that  the  makers  of  the 
writing  before  us  did  not  intend  to 
convey  a  present  interest  in  the 
property?  We  think  not.  They 
made  use  of  that  form  of  instrument 
by  means  of  which  a  present  inter- 
est is  usually  conveyed;  they  used 
words  of  present  conveyance ;  they 
described  the  land  with  particu- 
larity; t^e  habendum  clause  is  in 
ordinary  form,  the  makers  cove- 
nanted that  they  were  seised  in  fee, 
and  that  they  had  good  right  to  sell 
and  convey;  they  executed  and  ac- 
knowledged the  writing  in  accord- 
ance with  the  law  governing  the 
execution  and  acknowledgment  of 
deeds,  and  not  in  accordance  with 
the  law  prescribing  the  manner 
of  executing  and  attesting  wills; 
in  the  very  clause  which,  appellants 
contend,  renders  this  writing  not  a 
deed,  the  makers  designate  it  as  a 
deed.  If,  as  contended  by  appel- 
lants, the  makers  were  attempting 
to  arrange  their  affairs  "in  such  a 
manner  as  would  save  to  them  both 
the  title  and  right  of  possession  dur- 
ing their  lives."  Why  did  they  not 
use  the  method  prescribed  by  law 
for  so  doing?  Why  did  they  not 
execute  an  instrument  in  the  form  of 
a  will,  and  attest  the  same,  as  the 
law  requires?  '  It  is  worthy  of  note 
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•effect  after 
•^eMb— effeeti 


that  it  does  not  appear  that  the 
makers  had  no  other  property ;  a 
person  making  a  testamentary  dis- 
position of  property  generally  in- 
cludes all  his  property,  and  'makes 
disposition  of  it  all.  There  was  no 
provision  for  payment  of  the  debts 
of  the  makers,  a  provisibn  found  in 
many  instruments  in  form  of  deeds, 
which  have  been  construed  by  the 
■courts  to  be  testamentary  in  nature. 
We  are  convinced  that  the  clear  in- 
tent of  the  makers  was  to  transfer 
fee  title  to  the  grantee,  subject  to  a 
life  estate  reserved 
to  themselves;  that 
upon  the  delivery 
^nd  acceptance  of  the  deed  by  the 
li^rantee,  both  he  and  appellants  be- 
came possessed  of  rights  thereunder, 
which  could  not  be  changed  by  any 
future  acts  of  the  makers.  Our 
conclusion  seems  to  be  in  harmony 
with  the  great  weight  of  authority. 
In  the  following  cases,  the  writings 
before  the  courts  were  all  in  the  us- 
ual form  of,  contained  the  usual  pro- 
visions of,  and  were  executed,  ac- 
knowledged, and  delivered  as,  deeds. 
Each  contained  a  provision  similar 
to  the  one  in  the  writing  before  us. 

In  Shackleton  v.  Sebree,  86  111. 
616:  "This  deed  not  to  take  effect 
until  after  my  decease." 

tn  Saunders  v.  Saunders,  115 
Iowa,  275,  88  N.  W.  829'.  "The  in- 
tention being  that  this  deed  shall 
not  be  in  force  or  take  effect  until 
after  the  death  of  the  grantor  here- 
in." 

In  Lauck  v.  Logan,  45  W.  Va.  251, 
31  S.  E.  986 :  "But  it  is  hereby  dis- 
tinctly understood  and  stipulated 
that  this  deed  shall  take  and  be  in 
full  force. and  effect  immediately 
after  the  said  [grantor]  shall  depart 
tiiis  life,  and  not  sooner." 

In  West  V.  Wright,  115  Ga.  277, 
41  S.  E.  602 :  "Hiis  deed  shall  take 
effect  at  my  death." 

In  Abney  v.  Moore,  106  Ala.  181, 
18  So.  60 :  "Provided  always,  and 
it  is  expressly  understood  and 
Agreed,  that  this  conveyance  is  not 
to  tf^e  effect  until  after  my  death, 
and  that  at  my  death  the  tille  to  the 
foregoing  .   .   .   lands    are  to 


vest  immediately  in  my  said  chil- 
dren." 

In  Wilson  v.  Carrico,  140  Ind.  533, 
49  Am.  St.  Rep.  213,  40  N.  E.  50: 
The  above  obligation  "  to  be  of  none 
effect  until  after  the  death  of 
[grantors],  then  to  be  in  full  force." 

In  Wyman  v.  Brown,  50  Me.  139: 
"This  deed  ...  not  to  take 
effect  during  my  lifetime,  and  to 
take  effect  and  be  in  force  from  and 
after  my  decease." 

In  Kelley  v.  Shimer,  152  Ind.  290, 
53  N.  E.  233 :  "This  deed  is  to  take 
effect  and  be  in  full  force  on  and 
after  the  death  of  this  grantor." 

In  Hunt  v.  Hunt,  119  Ky.  39,  68 
L.R.A.  180,  82  S.  W.  998,  7  Ann. 
Cas.  788 :  "This  deed  is  not  to  take 
effect  until  the  death  of  *  said 
[grantors] ." 

In  Love  v.  Blauw,  61  Kan.  496,  48 
L.R.A.  257,  78  Ani.  St.  Rep.  334,  59 
Pac.  1059:  "The  estate  in  said 
Ifuids  and  tenements  not  to  vest  in 
said  named  grantees  and  their  heirs 
until  the  death  of  [grantors],  she 
reserving  in  herself  a  life  estate 
therein.  To  have  and  to  hold  unto 
the  said  .  .  .  grantees  and 
their  heirs  from  and  after  tiie  death 
of  the  said  [grantor]." 

Among  all  the  cases  cited  by  ap- 
pdlants,  we  find  but  four  that  do 
not  reveal  facts  clearly  justifying 
t^e  conclusion  of  the  courts,  that  the 
writing  under  consideration  did  not 
pass  a  present  interest.  These  four 
reveal  facts  analogous  to  those  be- 
fore us,  yet  the  courts  held  that  the 
writings  were  not  deeds.  We  refer 
to  Donald  v.  Nesbit,  89  Ga.  290,  15 
S.  E.  367;  Pinkham  v.  Pinkham,  56 
Neb.  729,  76  N.  W.  411;  Murphy  v. 
Gabbert,  166  Mo.  596,  89  Am.  St. 
Rep.  736,  66  S.  W.  536;  Carlton  v. 
Cameron,  54  Tex.  72,  38  Am.  Rep. 
620.  We  think,  however,  that  the 
great  weight  of  authority  supjwrts 
tiie  following  statement  found  in 
Wilson  V.  Carrico,  supra:  "While 
it  may  be  said,  in  regard  to  the  point 
under  consideration,  that  the  au- 
thorities 'fight  on  both  sides'  of  the 
question,  however,  we  find  that  in 
tiie  later  decisions  the  courts  are  in- 
clined to  uphold  a  deed  of  tiiis  chaiv 
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acter,  if,  upon  a  reasonable  inter- 
pretation of  all  its  parts,  it  can  be 
said  that  the  grantor  did  not  intend 
to  create,  or,  in  other  words, 
execute,  that  which  must  be  con- 
strued and  held  to  be  void.  In  con- 
struing written  instruments,  courts 
frequently  do — and  properly,  too — 
£ive  to  an  expression  a  meaning  dif- 
ferent from  that  which  it  ordinarily 
bears,  in  order  to  import  sense  into 
it,  and  make  it  speak  that  which, 
upon  an  inspection  of  the  whole, 
the  parties  really  intended  that  it 
should." 

And  we  also  believe  the  follow- 
ing, from  the  same  authority,  is 
peculiarly  applicable  to  the  facts  be- 
fore us :  "In  Broom's  Maxims,  540, 
in  translating  a  fundamental  maxim 
of  the  law,  it  is  said  :  *A  liberal 
construction  should  be  placed  upon 
written  instruments,  so  as  to  uphold 
them,  if  possible,  and  carry  into  ef' 
feet  the  intention  of  the  parties.' 
Applying  the  reason  and  the  princi- 
ple, as  laid  down  by  the  authorities 
cited,  and  guided  by  the  rule  of  con- 
struction, that  the  clause  in  con- 
troversy must  be  construed  most 
favorably  to  the  grantee,  we  cannot 
hold  that  the  grantors  intended  that 
this  obligation  was  to  be  null  and 
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void;  but  we  are  constrained  to  de- 
cide that  it  conveyed  a  present  in- 
terest in  the  real  estate  to  the 
grantee,  the  full  enjoyment  of  which 
was,  by  the  subsequent  clause,  in- 
tended to  be  postponed  until  after 
the  death  of  both  of  the  grantors. 
By  so  holding,  we  carry  into  effect 
the  intention  of  the.  parties,  and  we 
fail  to  recognize  wherein  this  con- 
struction works  an  injury  or  in- 
justice to  anyone." 

The  judgment  appealed  from  is 
affirmed. 

NOTE. 

The  effect  on  the  validity  and  char- 
acter of  an  instrument  in  form  of  a 
deed,  of  provisions  therein  indicating 
an  intention  to  postpone  or  limit  the 
rights  of  the  grantee  until  after  the 
death  of  the  grantor,  is  the  subject  of 
the  annotation  following  Shaull  v. 
Shaull,  post,  23 ;  specifically,  for 
cases  holding  that  a  provision  to  the 
effect  that  the  instrument  is  to  take 
effect  or  operate  at  maker's  death  did 
not  prevent  its  passing  a  present  in- 
terest, or  impress  a  testamentary  char- 
acter upon  it,  see  aubd.  III.  c,  2  (g) ; 
for  the  converse,  see  subd.  III.  c,  3 
(e). 


THOMAS  W.  SHAULL  et  al.,  Appts., 

V. 

SASAH  G.  SHAULL  et  al 

JOHM  Supremm  Court-J'abruary  0,  lOia, 
(182  Iowa,  770,  166  N.  W.  801.) 

Deed  —  to  take  effect  at  death  —  validity. 

A  deed  delivered  and  recorded  in  obedience  to  directions  by  one  to  whom 
it  was  delivered  in  escrow,  conveying  land  to  one  and  his  heirs  and  assigns, 
passes  title,  although  it  provides  that  it  is  to  take  effect  immediately 
upon  the  death  of  the  grantors. 

{^ee  note  dn  this  question  hegmning  on  page  23.] 


Appeal  Jt>y  plaintiffs  from  a  judgment  of  the  District  Court  for  Iowa 
County  (Howell,  J.)  in  favor  of  defendants  in  an  action  brought  to  quiet 
title  to  certain  land.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  J.  BL  Dower  and  Dutcher  & 
Davis,  for  appellants: 

The  deed  expressly,  in  writing,  did 
not  become  effectual  until  the  death  of 
the  grantors,  and  therefore  it  was  testa- 
mentary and  void. 

Leaver  v.  Gauss,  62  Iowa,  314,  17 
N.  W.  522;  Wilson  v.  Carter,  132  Iowa, 
444,  109  N.  W.  886;  Ransom- v.  Potta- 
wattamie County,  168  Iowa,  670,  150 
N.  W.  657;  Re  Tolerton,  168  Iowa,  677. 
150  N.  W.  1051 ;  Saunders  v.  Saunders. 
116  Iowa,  275,  88  N.  W.  329;  Pinkham 
V.  Pinkham,  66  Neb.  729,  76  N.  W.  411 ; 
Carpenter  v.  Carpenter.  141  Wis,  644, 
124  N.  W.  488;  Bigley  v.  Souvey,  45 
Mich.  370,  8  N.  W.  98;  9  Enc.  Ev.  371; 
Van  Husen  v.  Omaha  Bridge  &  Ter- 
minal  R.  Co.  118  Iowa,  377,  92  N.  W. 
47. 

Messrs.  Popham  &  Havner,  for  ap- 
pellees: 

Where  a  deed  is  executed  and  deliv- 
ered into  the  hands  of  a  third  person 
to  be  held  in  escrow,  and  is  not  recMled, 
the  effect  is  to  pass  an  interest  in  prse- 
senti. 

Lippoid  V.  Lippold,  112  Iowa,  134,  84 
Am.  St.  Rep.  331,  83  N.  W.  809;  New- 
ton v.  Healer,  41  Iowa,  334;  Saunders 
V.  Saunders,  115  Iowa,  275,  88  N.  W. 
329;  Miles  v.  Miles,  168  Iowa,  153,  150 
N.  W.  21 ;  Ransom  v.  Pottawattamie 
County,  168  Iowa,  570,  150  N.  W.  657. 

The  question  of  delivery  is  generally 
held  to  be  one  of  intent,  and,  ordinarily, 
where  it  appears  that  the  grantor  in- 
tended to  part  with  the  control  of  the 
deed  and  to  pass  the  present  title,  the 
delivery  is  sufficient  for  that  purpose. 

Saunders  v.  Saunders,  116  Iowa,  275, 
88  N.  W.  329;  White  v.  Watts,  118 
Iowa,  549,  92  N.  W,  660;  Foreman  v. 
Archer,  130  Iowa,  49,  106  N.  W.  872; 
Hinson  v.  Bailey,  73  Iowa,  544,  5  Am. 
St.  Rep.  700,  35  N.  W.  626;  Schillinger 
V.  Bawek,  135  Iowa,  131, 112  N.  W.  210; 
Kneeland  v.  Cowperthwaite,  138  Iowa, 
193,  115  N.  W.  1026;  Lacey  v.  State,  152 
Iowa,  477,  132  N.  W.  843. 

If  the  right  to  the  property  passed 
by  the  conveyance  beyond  the  control 
of  the  grantor,  it  was  a  vested  right. 

Lacey  v.  State,  supra ;  Lamb  v.  Mor- 
row, 140  Iowa,  89.  18  L.R.A.(N.S.) 
226,  117  N.  W.  1118. 

The  declaration  that  the  deed  shall 
not  go  into  effect  until  the  death  of  the 
grantor  does  not  give  it  a  testamentary 
character. 

KeUy  V.  Shimer,  152  Ind.  290,  53  N. 
E.  233;  Jones,  Real  Prop.  §  527;  Wilson 
V.  Carrico,  140  Ind.  633,  49  Am.  St. 


Rep.  213,  40  N.  E.  60;  Owen  v.  Wil- 
liams, 114  Ind.  179. 16  N.  E.  678;  Spen- 
cer V.  Robbins,  106  Ind.  580,  6  N.  E. 
726;  Gano  v.  Aldridge.  27  Ind.  294; 
Stout  V.  Dunning,  72  Ind.  346. 

If  the  provision,  "This  deed  to  take 
effect  immediately  upon  the  death  of 
both  the  grantors  herein,"  is  in  conflict 
with  the  granting  clause,  the  granting 
clause  must  prevail. 

Green  Bay  &  M.  Canal  Co.  v.  Hewitt^ 
56  Wis.  96.  42  Am.  Rep.  701,  12  N.  W. 
382;  Cates  v.  Gates,  136  Ind.  272.  34 
N.  E.  957. 

The  instrument  should  be  held  to  be 
a  valid  instrument,  if  possible. 

Gates  V.  Cates,  supra. 

Stevens,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiffs,  and  the  defend- 
ants Michael  Shaull  and  Eva  Shriv- 
er,  are  the  children  of  George  W. 
Shaull,  deceased.  Defendant  Sarah 
C.  Shaull  is  his  widow.  The  plain- 
tiffs, being  four  in  number,  claim  a 
four-sixths*  interest  in  a  certain  80 
acres  of  land,  of  which  it  is  claimed 
George  W.  Shaull  died  seised.  They 
bring  t^s  action,  asking  that  their 
title  be  quieted  as  against  the  de- 
fendants. Defendants  deny  that  the 
plaintiffs  have  any  interest  in  the 
land,  or  had  any  interest  in  the  land 
at  the  time  of  the  death  of  George 
W.  Shaull.  as  hia  heirs  or  otherwise. 
Michael  Shaull  claims  to  be  the  ab- 
solute owner  of  the  said  80  acres  of 
land,  by  virtue  of  a  warranty  deed 
executed  by  George  W.  Shaull  and 
his  wife  to  Michael  Shaull,  on  April 
17,  1909,  The  widow  joins  in  the 
claim  of  Michael,  and  alleges  that, 
under  the  deed,  she  ia  entitled  to  a 
life  estate.  Plaintiffs'  reply  is  that 
the  instrument  is  void,  because 
testamentary  in  its  character. 
There  are  other  allegations  in  the 
reply  which  we  need  not  consider. 
There  was  a  trial  to  the  court,  the 
decree  entered  in  favor  of  the  de- 
fendants, holding  that  Michael 
Shaull  is  the  owner  of  the  property, 
subject  to  a  life  estate  in  the  widow 
Sarah  C.  Shaull,  and  decreeing  that 
plaintiffs  have  no  interest  in  the 
property  in  controversy. 

It  is  conceded  that  the  plaintiffis 
are  heirs  at  law  of  George  W. 
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Shaull,  and  are  entitled  to  share  in 
whatever  property  he  left,  and 
would  be  entitled  to  share  in  this 
property  were  it  not  for  the  execu- 
tion of  this  deed.  The  deed  relied 
upon  by  defendants  recites:  "We, 
George  W.  Shaull  and  Sarah  C. 
Shaull  his  wife,  in  consideration  of 
the  sum  of  $5,600  in  hand  paic  by 
Michael  Shaull,  ...  do  hereby 
sell  and  convey  unto  Michael  Shaull 
and  to  his  heirs  and  assigns,  the  fol- 
lowing described  premises:  [Here 
follows  a  description  of  the  prop- 
erty in  controversy.]" 

Following  the  description  this 
clause  appears:  "This  deed  to  take 
effect  immediately  upon  the  death 
of  both  the  grantors  herein,"  fol- 
lowed by  the  usual  covenants  of 
warranty  of  title,  agiainst  encum- 
brance, and  for  quiet  enjoyment. 

The  only  question  here  for  our 
consideration  is  whether  or  not  the 
clause  in  fhe  deed,  to  wit,  "This 
deed  to  take  effect  immediately  up- 
on the  death  of  both  grantors  here- 
in," renders  the  deed  void  as  an  in- 
strument of  conveyance.  It  appears 
that  this  deed  was  executed  on  the 
17th  day  of  April,  1909,  and  re- 
tained in  the  poss^ion  of  George 
W.  Shaull,  ttie  grantor  tiierein 
named,  until  September  27,  1911. 
On  the  27th  day  of  September,  1911, 
the  said  George  W.  ^hauU  delivered 
the  said  instrument  to  one  Arthur 
M.  Vette,  president  of  the  People's 
Savings  Bank  at  Marengo,  Iowa, 
and  took  his  receipt  therefor  in  the 
following  words: 

Received  of  George  W.  Shaull 
warranty  deed  dated  April  17, 1909, 
for  east  i  of  the  S.  E.  i  of  section 
16,  township  80  north,  range  11 
west  of  5th  P.  M.,  left  in  escrow  to 
be  delivered  to  his  son  Michael 
Shaull,  to  take  effect  immediately 
upon  the  death  of  George  W.  Shaull, 
for  a  consideration  of  $5,600. 

[Signed]       Arthur  M.  Vette. 

On  the  31st  day  of  January,  1912, 
Mr.  Vette  and  one  Simmons  went  to 
the  home  of  the  deceased,  and  at 
that  time  the  deceased  told  Mr. 
Vette  that  he  wanted  it  recorded  so 

11  A.L.R.— 2. 
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he  would  be  sure  it  would  be  car- 
ried out  the  very  way  he  wanted  it 
to  be.  Mr.  Simmons  testified  that 
he  said  to  Mr.  Vette  that  he  would 
like  to  have  him  put  it  on  record; 
that  he  thought  it  would  be  safer 
to  do  that  than  to  keep  it  off  the 
record.  Mrs.  Sarah  C.  Shaull,  the 
mother,  testified  that  he  said  he 
wanted  it  recorded,  and  wanted  it 
handed  over  to  Mike.  He  said  he 
wanted  Mike  to  have  it.  He  said: 
"Record  it,  and  hand  it  over  to 
Mike."  Thereafter  it  appears  that 
deceased  gave  to  Vette  titie  follow- 
ing instructions  in  writing: 

We  hereby  authorize  Arthur  M. 
Vette,  president  of  the  People's 
Savings  Bank  of  Marengo,  Iowa, 
to  have  the  following  deed  recorded 
which  was  left  in  escrow  with  him 
September  27,  1911,  and  to  be  de-. 
livered  to  Michael  Shaull  upon  the 
death  of  both  grantors  [here  fol- 
lows a  description  of  the  property], 
which  was  executed  by  grantors 
the  17th  day  of  April,  1909. 

Signed  this  31st  day  of  January, 
1912. 

George  Shaull. 

In  accordance  with  the  verbal  in- 
structions so  given,  Mr.  Vette 
caused  the  deed  to  be  recorded,  as 
directed,  on  January  27,  1912,  and 
within  a  few  days  thereafter,  it  is 
claimed  by  him,  delivered  the  deed 
so  recorded  to  Michael  Shaull. 

Upon  this  state  of  the  record,  we 
are  asked  to  say  that  the  deed  so 
drawn,  upon  delivery,  passed  to 
Michael  Shaull  the  fee  title  to  the 
land  in  controveray,  immediatdy 
upon  its  delivery,  notwithstanding 
the  limitation  in  the  deed.  The 
court  below  held  that  the  deed 
passed  title  to  Michael  upon  deliv- 
ery, and  that  the  words  of  the  deed 
did  not  postpone  the  passing  of  title 
until  the  death  of  the  grantors. 
This  holding,  can  be  supported  only 
on  the  theory  that  the  deed  itself 
conveyed  the  title  in  prsesenti,  and 
that  on  the  delivery  to  Vette,  to  be 
delivered  to  Michael  on  the  death  of 
the  testator,  the  title  passed  imme- 
diately to  Michael,  the  enjoyment  of 
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the  thing  granted,  only,  being  post- 
poned until  the  death;  or  that  the 
limitation,  if  construed  to  defeat  the 
grant,  being  in  the  habendum,  was 
void  as  repugnant  to  the  grant,  a 
holding  which  is  supported  by  some 
of  the  authorities.  . 

The  rule  adopted  oy  this  court  in 
Burlington  University  v.  Barrett,  22 
Iowa,  72,  92  Am.  Dec  376,  as  fol- 
lows: "If  the  instrument  passes  a 
present  interest,  although  ttie  right 
to  its  possession  and  enjoyment  may 
not  accrue  till  some  future  time,  it 
is  a  deed  or  contract ;  but  if  the  in- 
strument does  not  pass  an  interest 
or  right  till  the  death  of  the  maker, 
it  is  a  will,  or  testamentary  paper," 
— prevails,  in  substance  at  least,  in 
all  jurisdictions  in  this  country. 
There  is,  however,  very  great  ap- 
parent conflict  in  its  application  by 
the  courts  of  the  different  states, 
and  it  has  not  always  been  consist- 
ently applied  by  the  courts  of  the 
same  state. 

One  rule  of  construction  to  be  ob- 
served is  to  ascertain  and  carry  out 
the  intention  of  the  grantor,  if  pos- 
sible; and,  if  the  instrument  is 
witiiout  ambiguity,  such  intention 
must  be  gathered  therefrom.  It  is 
also  a  familiar  rule  of  construction 
that  effect  must  be  given  to  all  parts 
of  the  instrument,  if  possible.  Wil- 
son v.  Carter,  182  Iowa,  442, 109  N. 
W.  886;  Yeager  v.  Famsworth,  163 
Iowa,  537,  145  N.  W.  87. 

It  is  quite  earnestly  argued  by 
counsel  for  appellant  that  the  instru- 
ment in  suit  is  clearly  testamentary 
in  character,  and  that  the  case  is 
ruled  by  our  prior  decisions;  where- 
as counsel  for  appellee  maintains 
that  the  instrument  may  be  given 
effect  as  a  deed,  without  in  any  way 
transgressing  any  prior  holding  of 
this  court.  Before  proceeding  to  a 
discussion  of  the  question  here  pre- 
sented, it  may  be  profitable  to  deter- 
mine the  exact  question  before  the 
court  in  each  of  the  decided  cases. 

In  Burlington  University  v.  Bar- 
rett, supra;  Tuttle  v.  Raish,  116 
Iowa,  831, 90  N.  W.  66 ;  Re  Tolerton. 
168  Iowa,  677,  150  N.  W.  1051;  Re 
Bybee,  179  Iowa,  1089,  160  N.  W. 
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900,  and  Haulman  v.  Haulman,  164 
Iowa,  471, 145  N.  W.  930,  the  instru- 
ment  was  either  a  contract  or  con- 
veyance, not  in  the  usual  form  of  a 

deed. 

In  Saunders  v.  Saunders,  115 
Iowa,  275,  88  N.  W.  329 ;  Wilson  v. 
Carter,  supra;  Leaver  v.  Gauss,  62 
Iowa,  314,  17  N.  W.  522,  and  Lewis 
V.  Cumutt,  130  Iowa,  423, 106  N.  W. 
914,  the  instrument  was,  in  form,  a 
deed. 

The  instrument  construed  by  the 
court  in  Burlingtor  University 
v.  Barrett,  supra,  was  in  form 
and  purpose  so  wholly  unlike 
that  before  us  in  tiiis  case  as 
to  afford  little  or  no  assistance,  be- 
yond the  statement  of  the  rule  above 
quoted. 

In  Tuttle  V.  Raish,  116  Iowa,  331, 
90  N.  W.  66,  the  instrument  con- 
tained no  words  indicating  an  inten- 
tion to  convey  the  title  to  Jennie 
Tuttle,  wife  of  the  party  executing 
the  instrument,  and  it  was  neither 
in  the  form  of  a  deed  nor  will,  and 
expressly  provided,  that  "in  the 
event  of  my  death  without  children, 
.  .  .  I  ...  do  hereby  make 
and  constitute  my  wife,  Jennie 
Tuttle,  tiie  sole  owner  in  her  own 
right  .  .  .  of  all  of  our  prop- 
erty. ..." 

The  court  rightly  held  that  no 
present  interest  passed  under  the 
instrument,  ana  the  case  is  control- 
ling in  the  case  at  bar  only  in  so  far 
as  it  reaffirms  the  rule  announced  in 
Burlington  University  v.  Barrett,  'J2 
Iowa,  72,  92  Am.  Dec.  376. 

Re  Tolerton  involved  a  trust  deed 
which,  it  was  claimed,  was  testa- 
mentary in  character;  but  same  was 
sustained  as  a  deed,  and  the  lan- 
guage of  the  instrument  was  in  no 
sense  similar  to  that  in  the  deed 
under  consideration. 

The  instrument  involved  in  Ran- 
som v.  Pottawattamie  County,  168 
Iowa,  570, 150  N.  W.  657,  was,  in  Re 
Bybee,  construed  as  a  will,  and 
therefore  entitled  to  probate. 

Haulman  v.  Haulman,  164  Iowa, 
471, 145  N.  W.  930,  is  in  no  sense  in 
conflict  with  the  conclusion  reaidied 
in  this  case,  and  throws  light  upon 


Digitized  by  Google 


SHAUIX  V, 

Iowa,  719, 

the  question  here  presented,  only  in 
so  far  as  it  states,  or  discusses,  gen- 
€ral  rules  to  be  observed  and  fol- 
lowed in  the  construction  of  written 
instruments  of  like  character. 

We  come  now  to  the  consideration 
of  cases  more  nearly  analogous  to 
the  question  before  us,  and  in  which 
the  instruments  before  the  court 
were  deeds  in  form.  The  one  most 
frequently  cited  by  this  and  other 
courts  is  I<eaver  v.  Gauss,  62  Iowa, 
314, 17  N.  W.  522.  In  that  case  the 
deed  contained  the  following  lan- 
£ruage:  "To  commence  after  the 
death  of  both  the  said  grantors.*' 

And  also  the  following:  "It  is 
hereby  understood  and  agreed  be- 
tween the  grantors  and  the  grantee 
that  the  grantee  shall  have  no  in- 
terest in  the  said  premises  as  long 
as  the  said  grantors,  or  either  of 
them,  shall  live,  and  that,  after  the 
death  of  both  the  said  grantors,  the 
grantee  shall  have  and  "hold  the 
premises  by  fee  simple  title." 

It  will  be  observed  that  that  in- 
strument provided  that  it  shall 
"commence  afer  the  death  of  both 
grantors/'  that  they  "shall  have  no 
interest  in  said  premises"  so  long  as 
«ither  of  the  grantors  survived,  and 
that,  "after  the  death  of  both  .  .  . 
grantors,  the  grantee  shall  have  and 
hold  the  premises  by  fee  simple 
title." 

The  instrument  twice,  in  express 
words  or  substance,  states  that  the 
instrument  shall  become  effectual  to 
pass  title  at  the  death  of  grantors, 
and  at  least  once,  by  express  lan- 
guage, negatives  any  intention  to 
pass  title  until  after  the  death  of 
grantors.  The  instrument  was  held 
testamentary  in  character  and  void. 

.The  court  held  the  intention  of  the 
grantor  to  pass  a  present  interest, 
and  to  postpone  the  enjoyment  of 
it»  was  apparent  in  Saunders  v. 
Saunders,  115  Iowa,  275,  88  N.  W. 
329.  The  court  in  distinguishing 
this  case  and  Leaver  v.  Gauss,  supra, 
gives  special  emphasis  to  the  lan- 
guage of  the  latter,  negativing  the 
intention  to  pass  a  present  interest. 

Ill  Wilson  V,  Carter,  182  Iowa, 
442,  109  N.  W.  886,  the  language 
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used,  while  aflSrming  the  intention 
to  convey  title  to  tiie  grantee  named, 
negatively  declared  that  no  title 
should  pass  until  delivery  of  the 
deed  after  the  death  of  grantor. 
The  grantor  clearly  did  not  in- 
tend that  the  delivery  of  the 
deed  to  an  escrow  should  pass  title, 
or  that  title  should  pass  until  the 
instrument  was  delivered  after  her 
death. 

Lewis  V.  Cumutt,  130  Iowa,  423, 
106  N.  W.  914,  involved  the  con- 
struction of  a  deed  ai;d  a  separate 
instrument  contemporaneously  exe- 
cuted; but  the  deed  was  a  warranty 
deed  in  the  usual  form,  without 
qualification  or  limitation,  and  the 
necessity  for  construction  arose  be- 
cause of  the  contract.  We  will  refer 
to  this  case  later  in  this  opinion. 

We  now  desire  to  consider  a  few 
decisions  selected  from  the  reports 
of  other  states,  at  random.  These 
will  serve  to  illustrate  both  the  dif- 
ficulties with  which  courts  have  to 
contend  in  cases  of  this  character, 
and  their  divergent  views  thereon. 

Deeds  containing  the  usual  g-ran1>- 
ing  clause  and  covenants  were  sus- 
tained as  vaUd  instruments  of  con- 
veyance, notwithstanding  the  fol- 
lowing words  were  used  in  the 
habendum: 

"This  deed  not  to  take  effect  until 
the  death  of  the  said  John  and  S.  E. 
Hunt."  Hunt  v.  Hunt,  119  Ky.  39, 
68  L.R.A.  180,  82  S.  W.  998,  7  Ann. 
Gas.  788. 

"This  deed  shall  take  and  be  in  full 
force  and  effect  immediately  after 
the  said  William  Logan  shall  depart 
this  life,  and  not  sooner."  Lauck  v. 
Logan,  45  W.  Va.  251,  31  S.  E.  986. 
(The  court  in  this  place  held  that 
the  intention  of  grantor  was  to  re- 
serve a  life  estate.) 

"To  be  of  no  effect  until  after 
death  of  grantor,  and  then  to  be  in 
full  force."  Wilson  v.  Carrico,  140 
Ind.  533,  49  Am.  St.  Rep.  213,  40 
N.  E.  50. 

"This  deed  not  to  take  effect  until 
after  my  decease,  not  to  be  recorded 
until  after  my  decease."  Shackle- 
ton  v.  Sebree,  86  111.  616. 

"Not  to  take  effect  during  my  life- 
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time,  and  to  take  effect  and  be  in 
force  .  .  .  after  my  decease." 
Wyman  v.  Brown,  50  Me.  139. 

"This  deed  to  take  etfect  at  my 
death."  West  v.  Wright,  115  Ga. 
277,  41  S.  E.  602. 

"This  conveyance  is  not  to  take 
effect  until  after  my  death,  and  that 
at  my  death  the  title  to  the  forego- 
ing described  lands  are  to  vest  im- 
mediately in  my  said  children."  Ab- 
ney  v.  Moore,  106  Ala.  131,  18  So. 
60. 

"And  the  deed  shall  go  into  full 
force  and  effect  at  my  death." 
Bunch  V.  Nicks,  50  Ark.  867.  7  S. 

W.  563. 

"To  be  in  force  from  and  after  my 
decease,  and  not  before."  Liatimer 
V.  Latimer,  174  lU.  418, 51  N.  E.  548. 
(In  this  case,  however,  the  grantee, 
who  was  the  son  of  grantor,  entered 
into  possession  and  incurred  expense 
in  improvements  before  the  grant- 
or's death.) 

"To  have  and  to  hold  the  above- 
described  premises  to  the  said 
Bryant  P.  Wynn,  of  the  second  part, 
his  hjeirs  and  assigns,  to  be  his  at  my 
death,  and  the  death  of  my  wife." 
Wynn  v.  Wynn,  112  Ga.  214,  37  S. 
E.  378. 

"This  deed  is  not  to  take  effect  un- 
til the  death  of  Jesse  Phillips,  .  .  . 
[who]  is  to  have  and  keep  full  pos- 
session of  said  farm  during  his  life, 
and  to  have  all  proceeds  of  said 
farm  until  his  death."  Phillips  v. 
Thomas  Lumber  Co.  94  Ky.  445,  42 
Am.  St.  Rep.  367, 22  S.  W.  652. 

On  the  other  hand,  the  following 
language  was  held  testamentary  and 
tiie  instrument  void  : 

"All  my  right,  title,  interest,  and 
claim  to  the  land  described  in  the 
within  deed  to  Diana  McGahey, 
her ,  heirs  and  assigns,  for  her 
sole  benefit  and  use-  during  her 
natural  life.  After  her  dea^  the 
same  to  be  divided  among  my  legal 
heirs.  Provided  this  assignment 
shall  not  be  of  any  effect  until  after 
my  death."  Coulter  v.  Shelmadine, 
204  Pa.  120,  53  Atl.  638. 

"This  deed  is  to  take  effect  and  be 
in  full  force  from  and  after  my 
death."  Pinkham  v.  Pinkham,  55 
Neb.  729,  76  N.  W.  411. 


"The  conveyance  of  land  herein 
named  shall  be  and  continue  the 
property  of  the  first  party  during 
\\is  lifetime,  and  the  remainder  to 
said  second  party  immediately  at  the 
death  of  said  first  party.  But  in  the 
event  of  the  death  of  the  second 
party  before  the  said  first  party, 
then  the  estate  herein  shall  go  to 
said  first  party  as  before."  Bigley 
v.  Souvey,  45  Mich.  370,  8  N.  W. 
98. 

"But  in  no  event  is  this  deed  to 
go  into  effect  until  ftfter  my  death." 
Donald  v.  Nesbit,  89  Ga.  290,  15  S. 
E.  367. 

"The  intention  of  this  instrumen'; 
of  writing  is  such  that  Mrs.  Ann 
Ellison  [the  grantor]  relinquishes 
her  entire  right  at  her  death;  then 
this  deed  is  to  immediately  come 
into  effect,  but  not  until  then." 
Murphy  v.  Gabbert,  166  Mo.  596, 
89  Am.  St.  Rep.  733,  66  S.  W.  536. 

See  also  Griffin  v.  Mcintosh,  17e 
Mo.  392,  75  S.  W.  677;  Hazleton  v. 
Reed,  46  Kan.  73,  26  Am.  St.  Rep. 
86,  26  Pac.  450;  Horn  v.  Broyles, 
—  Tenn.  — ,  62  S.  W.  297 ;  Brice  v. 
Sheffield,  118  Ga.  128,  44  S.  E.  843. 

It  will  thus  be  observed  that 
courts  have  construed  instruments^ 
in  which  the  intention  to  pass  a 
present  interest  is  much  less  clearly 
evinced  than  in  the  instrument  be- 
fore us,  as  valid  instruments  of  con- 
veyance, and  have  held  language 
quite  similar  in  meaning  and  import 
to  that  in  question,  testamentary  in 
character,  and  the  instrument  con- 
taining same  ineffectual  as  a  convey- 
ance. 

The  supreme  court  of  California, 
in  Nichols  v.  Emery,  109  Cal.  323, 
50  Am.  St.  Rep.  43,  41  Pac.  1089, 
states  the  characteristic  elements  of 
a  testamentary  instrument  as  fol- 
lows: "The  'essential  character* 
istic  of  an  instrument  testamentary 
in  its  nature  is  that  it  operates  only 
upon  and  by  reason  oi  the  death  of 
the  maker.  Up  to  that  time  it  is 
ambulatory.  By  its  execution  the 
maker  has  parted  with  no  righto, 
and  devested  himself  of  no  modicum 
of  his  estate;  and,  per  contra,  no 
rights  have  accrued  to  and  no  es- 
tate has  vested  in  any  other  person. 
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The  death  of  the  maker  establishes 
ior  the  first  time  the  character  of 
the  instrument.  It  at  once  ceases 
to  be  ambulatory.  It  acquires  a 
iixed  status,  and  operates  as  a  con- 
veyance of  title.  Its  admission  to 
probate  is  merely  a  judicial  declara- 
tion of  that  status." 

If,  therefore,  the  clause:  "This 
deed  to  take  effect  immediately  up- 
on the  death  of  both  the  grantors 
herein,"  is  to  be  construed  as  a  lim- 
itation upon  the-  granting  clause, 
and  to  prevent  tiie  vesting  of  title 
until  after  the  death  of  the  grantor, 
then  same  is  void  because  not  prop- 
erly executed  as  a  testamentary 
grant.  The  language  of  the  deed 
does  not,  in  express  terms,  negative 
an  intention  upon  tiie  part  of  grant- 
ors to  pass  a  present  interest  to  said 
real  estate;  nor  does  it  in  clear 
terms  declare  that  to  be  their  inten- 
tion. The  instrument  is  in  form  a 
warranty  deed,  and  it  must  be  as- 
sumed that  the  makers  had  some 
understanding  of  the  nature  of  the 
instrument  they  executed,  and  of 
the  distinction  between  the  same 
and  a  will. 

The  receipt  given  him  by  Mr. 
Vette  referred  to  the  instrument  as 
a  "warranty  deed,"  and  the  writ- 
ten direction  of  the  grantor  George 
Shaull,  to  Mr.  Vette,  to  record  it, 
as  a  "deed."  There  was  also  evi- 
dence to  the  effect  that  Mr.  Shaull 
said  he  wanted  the  deed  delivered 
to  appellee  and  recorded. 

While  it  has  often  been  held  that 
the  form  of  the  instrument  is  not 
controlling,  and,  though  in  form  a 
deed,  it  may  nevertheless  be  con- 
strued as  a  will,  yet  the'  fact  that 
the  instrument  is  in  form  a  war- 
ranty deed,  containing  the  usual 
words  of  conveyance  and  covenance  • 
and  covenants  of  warranty,  should 
be  given  weight  in  ascertaining  the 
intention  of  the  grantor. 

In  Saunders  v.  Saunders,  115 
Iowa,  275,  88  N.  W.  329,  the  court 
had  a  deed  oefore  it  containing  the 
following  provision:  "Subject,  how- 
ever, to  the  occupancy  and  posses- 
sion of  said  real  estate  for  and  dur- 
ing the  natural  life  of  the  grantor; 
the  intention  being  that  this  deed 
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shall  not  be  in  force  or  take  effect 
until  after  the  death  of  the  grantor 
herein." 

The  court  held  that  the  intention 
of  the  grantor  to  pass  a  present  in- 
terest, subject  to  the  life  use  of  the 
premises,  was  apparent  from  the 
terms  of  the  instrument.  As  ob- 
served in  this  case,  the  instrument 
specifically  stated  that  it  should  not 
take  effect  or  be  in  force  until  after 
the  death  of  the  grantor.  The  court 
laid  stress  upon  the  form  of  the  in- 
strument, the  fact  that  same  was 
duly  recorded,  and  the  further  fact 
that  the  instrument,  if  given  effect 
at  all,  must  be  held  to  have  con- 
veyed a  present  interest,  subject  to 
the  life  use.  -  The  court  in  that  case 
said:  "It  sa^  that  the  maker  does 
'hereby  sell  and  convey'  land  ac- 
curately and  specifically  described. 
It  contains  a  covenant  that  the  mak- 
er holds  said  premises  by  'good  and 
perfect  title;'  that  she  has  'good 
right  and  lawful  authority  to  sell 
and  convey  the  same ;'  that  it  is  free 
from  all  encumbrances,  and  the 
title  is  warranted.  It  was  acknowl- 
edged, delivered,  and  filed  for  rec- 
ord in  the  proper  office,  and  duly 
recorded.  AH  of  these  matters  are 
considered  as  strong  evidence  of  an 
intentioi^  to  convey  an  interest  in 
prsesenti.  Again,  the  instrument 
cannot  be  given  force  as  a  will,  and 
the  law  presumes  that  the  maker 
knew  what  requisites  were  neces- 
sary to  give  it  such  character,  and 
that  they  were  intentionally  omit- 
ted. It  is  also  to  be  presumed  that 
she  intended  to  make  a  valid  instru- 
ment, and  it  will  be  so  construed,  if 
possible.  The  instrument  says  that 
the  conveyance  is  'subject,  how- 
ever, to  the  occupancy  and  posses- 
sion of  said  real  estate,  for  and  dur- 
ing the  natural  life  of  the  grantor.' 
It  will  be  noticed  that  the  language 
here  used  is  only  consistent  with 
the  conveyance  of  a  present  inter- 
est, and  furnishes  a  strong  indica- 
tion of  the  intent  of  the  grantor.' 
Then,  in  the  language  following, 
the  instrument  is  referred  to  as  a 
'deed,'  and,  from  the  whole  instru-^ 
ment,  there  can  be  but  little  ques-' 
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tion  jEis  to  the  grantor's  intention 
when  she  executed  it." 

Again,  in  Lewis  t.  Cumutt,  130 
Iowa,  423, 106  N.  W.  914,  it  is  said: 
"We  must  assume  that  tiie  grantor 
was  a  person  of  average  intelli- 
gence, and  meant  something  by  this 
formal  deed  and  declaration." 

Such  has  often  been  the  holding 
of  the  courts.  Gates  v.  Gates,  135 
Ind.  272,  34  N.  E.  957;  Love  v. 
Blauw,  61  Kan.  496,  48  L.R.A.  257, 
78  Am.  St.  Rep.  334,  59  Pac.  1059; 
West  V.  Wright,  115  Ga.  277,  41  S. 
E.  602;  Jones  v,  Caird,  153  Wis. 
384,  141  N.  W.  228,  Ann.  Gas. 
1914A,  88 ;  Graves  v.  Atwood,  52 
Conn.  512,  52  Am.  Rep.  610;  Wy- 
man  v.  Brown,  50  Me.  139. 

The  form  of  the  instrument  is,  of 
course,  not  conclusive;  but,  when 
taken  into  consideration  with  the 
evident  purpose  of  the  grantor  at 
the  time  the  deed  was  delivered  to 
Mr.  Vette,  and  receipt  given  there- 
for, and  ttie  subsequent  written  di- 
rection to  him  to  place  same  of 
record  and  deliver  it  •  to  appellee, 
the  intention  to  make  a  valid  con- 
veyance is  apparent.  The  recording 
and  direction  to  Vette  to  deliver  the 
instrument  to  Mike  Shaull  could 
have  been  for  no  other  purnose  than 
to  vest  him  with  title  to  the  land. 
The  deed  was  to  become  finally  ef- 
fective at  the  death  of  the  grantors, 
possession  and  enjoyment,  which 
had  been  postponed  by  the  dause  in 
question,  and  all  rights  under  said 
deed,  were  then  to  pass,  and  the  evi- 
dent purpose  and  intention  of 
grantor  was  that  the  grantee  should 
have  title  to  the  land. 

Unless  so  construed,  the  instru- 
ment is  void,  and  the  purpose  and 
intention  of  the  grantor  in  the  exe- 
cution thereof  defeated.  It  is  ele- 
mentary that  the  instrument  must 
be  sustained,  if  possible;  and  to  do 
this  it  will  be  most  strongly  con- 
strued against  the  grantor.  It  is 
evident  from  the  instrument  that  it 


was  the  intention  of  the  grantors 
that  tlw  possession  . 
of  and  full  dommion  etfe«t  •«  death- 
over  the  property 
were  to  pass  to  grantee  at  the 
death  of  grantors,  but  that  title 
was   to   vest   under   the  instru- 
ment, subject  to  an  implied  limita- 
tion in  their  favor.  This  conclusion 
is  not  in  conflict  with  our  prior 
holdings,  and  is  in  harmony  with 
the  holding  in  Saunders  V.  Saunders^ 
115  Iowa,  275,  88  N.  W.  329,  and 
Lewis  V.  Gumutt,  130  Iowa,  423, 106 
N.  W.  914. 

II.  Appellants  also  rely  upon  the 
claim  that  grantor  was  mentally  in- 
competent to  make  the  conveyance, 
and  that  the  deed  was  not  delivered 
to  the  grantee.  We  will  not  discuss 
the  evidence  bearing  upon  the  ques- 
tion of  the  grantor's  competency, 
but  have  carefully  examined  the 
record,  and  are  of  the  opinion  that 
it  is  wholly  insufficient  to  sustain 
this  claim.  The  written  direction 
to  Mr.  Vette  at  the  time  it  was  de- 
livered to  him,  also  later,  to  have 
same  placed  of  record,  coupled  with 
his  further  oral  direction  to  cause 
H  to  be  jracorded  and  delivered  to 
the  gnvtae^  notwithstanding  the 
evidence  of  actual  delivery  by  Vette 
to  Shavl^  prior  to  the  death  of  his 
father,  is  not  entirely  satisfactory, 
is  sufficient,  from  which  delivery 
may  be  inferred. 

Other  questions  discussed  are  not 
controlling,  and  we  need  not  refer 
thereto  at  this  time. 

For  the  reasons  pointed  out,  the 
judgment  of  the  lower  court  is 
affirmed. 

Preston,  Ch.  J.,  and  Weaver, 
Ladd,  and  Evans,  JJ.,  concur. 

Salinger,  J.,  concurring: 

This  opinion  runs  counter  to  my 
dissent  in  Meyer  v.  Stortenbecker, 
_  Iowa,  — ,  165  N.  W.  456,  decided 
at  a  recent  sitting.  But  a  rule  of 
property  is  involved,  and  I  now  fol- 
low the  majority  in  said  cause,  and 
therefore  concur. 
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ANNOTATION. 


Effect  on  validity  and  character  of  uutrument  in  form  of  deed,  of  proviuons 
thwein  inditating  an  int«iti(m  to  postpone  or  fimit  the  ri|^ts  of  grantee 
mill  after  the  death  of  grantor. 


I.  Scope,  26. 
II.  Operation  of  rule  against  creation 
of  freehold  estates  in  futoro: 

a.  In  respect  to  real  estate: 

1.  Ancient  common-law  tuIb, 

25. 

2.  Under  Statute  of  Uses: 

(a)  In  general,  25. 

(b)  Necessity  of  good  con- 
sideration in  cove- 
nants to  stand  seised 
to  use,  28. 

3.  Under  state  statutes,  32. 

4.  Independently  of  both  com- 

mon law  and  statute,  S6. 

b.  In  respect  to  personalty,  35. 
ITT,  Will  and  deed  distinguished: 

a.  In  general: 

1.  Instrument  passing  present 

irrevocable  interest,  36.  ■ 

2.  Instrument  passing  revoca- 

ble interest  to  take  effect 
after  maker's  death,  39. 

b.  Kales  of  construction  for  deter- 

mination of  interest  passed 
by  instrument: 

1.  Intent  of  maker  followed, 

41. 

2.  Name   as  evidence  of  in- 

tent, 42. 
8.  Form  as  evidence  of  intent, 
43. 

4.  Ezecntion  as  evidence  ot 
intent: 

(a)  In  general,  44. 

(b)  Delivery,  44. 
<e)  Recording,  45. 

(d)  Acknowledging,  45. 

(e)  Attestation,  46. 

6.  Effort  to  construe  instru- 
meni  aa  deed  vrben  not 
properly  executed  as  will, 
46. 

6.  Effort  to  construe  instru- 

ment as  will  where  not 
properly  executed  as  deed, 
47. 

7.  Elffort  to  construe  instru- 

ment as  will  where  pro- 
visions can  have  no  effect 
as  deed,  47. 

8.  Presumption    that  instru- 

ment is  deed,  48. 

9.  Admisubility    of  evidence 

outside  Hbe  body  ot 
the  insbiunent: 


UI.  b,  9 — continued. 

(a)  Admissibility  in  gen- 

eral, 48. 

(b)  Admissibility  depend- 

ent upon  existence 
of  ambiguity  on  face 
of  instrument,  49. 

(c)  Admissibility  of  direc- 

tions to  draftsman, 
60. 

(d)  Admissibility    of  di- 

rect evidence  of  jnak- 
er's  intent,  51. 
c  Construction    of    specific  lan- 
guage: 

1.  In  general,  51. 

2.  Language  construed  as  pass- 

ing present  interest: 

(a)  "At  my  death,"  con- 

tained in  granting 
clause,  61. 

(b)  "At  my  death/*  con- 

tained in  habendum, 
53. 

(c)  "At  my  death,"  fol- 
lowing description, 
56. 

(d)  Specific  reservation  of 

life  estate,  66. 

(e)  Reservation    of  use, 

possession,  enjoy' 
ment,  and  control 
during  maker's  life, 
58. 

(f )  Reservation  of  right, 

title,  and  interest 
during  maker's  life, 
67. 

(g)  Provision  that  instru- 

ment is  to  "take  ef- 
fect" or  "operate" 
at  maker's  death, 
69. 

(h)  Conveyance  of  prop- 

erty belonging  to 
maker  at  his  death, 
74. 

(i)  Conveyance  of  prop- 

erty left  after  pay- 
ment of  maker's 
debts,  76. 

(J)  Conveyance  in  trust 
for  use'  of  maker 
during  his  life,  75. 

<k)  Reservation  of  power 
of  revocatiott  during 
maker's  life,  78. 
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III.  c,  2 — continued. 

(1)  Conx^yance  condition- 
*  al  on  survivorship  of 

grantee,  80. 

(m)  Conveyance  condition- 
al upon  performance 
of  certain  acts  by 
grantee  during  mak- 
er's life,  SI. 

(n)  Provision  that  prop- 
erty is  to  be  divided 
among   grantees  at 
*  maker's  death,  82. 

(o)  Provision  that  title  is 
to  vest  or  pass  upon 
maker's  death,  82. 

(p)  Conveyance    to  "be- 
come   absolute"  on 
death  of  maker,  86. 
'  (q)  Provision  that  maker 

remains  owner,  or 
that  he  holds  the 
property  as  his  own 
during  his  life.  86. 

(r)  Provision  .that  grantee 
is  to  become  owner 
upon  maker's  death, 
87. 

(s)  Postponement  of  pay- 
ment of  considera- 
tion till  maker's 
death,  87. 

(t)  Provision  against  re- 
cording of  instru-' 
ment  till  after  mak- 
er's death,  87. 

(u)  Conveyance  "com- 
mencing upon 
death"  of  maker, 
87. 

(v)  Grantees  to  "be  pos- 
sessed" after  mak- 
er's death,  88. 
(w)  Provision  that  maker's 
execnton  shall  con- 
vey after  maker's 
death,  88. 
8.  Language  construed  as  will: 

(a)  "At  my  death,"  con- 

tained in  granting 
clause,  88. 

(b)  "At  my  death,"  con- 
"tained  in  habendum, 

90. 

(c)  Specific  reservation  of 

life  estate,  90. 

(d)  Reservation    of  use, 

possession,  enjoy- 
ment, and  control 
during  maker's  life, 
91. 

(e)  Provision  that  instru- 

nmit  is  to  "take  ef- 
fect" or  "operate"  at 
maker's  death,  92. 


III.  c,  3 — continued. 

(f )  Conveyance   of  prop- 

erty belonging  to 
maker,  at  his  death, 
96. 

(g)  Conveyance   of  prop- 

erty which  may  come 
into  maker's  owner- 
ship during  his  liife, 
98. 

(h)  Conveyance  of  prop- 

erty left  after  pay- 
ment of  maker's 
debts,  98. 

(i)  Conveyance    in  trust 

for    use    of  maker 
during  his  life,  99. 
'  (j)  Reservation  of  power 
of  revocation  during 
maker's  life,  99. 

(k)  Conveyance  condition- 
al on  survivorship  of 
grantee,  100. 

(1)  Conveyance  condition- 
al on  maker's  failure 
to  attain  majority, 
101. 

(m)  Provision  that  prop- 
erty is  to  be  divided 
among  grantees  at 
maker's  death,  101. 

(n)  revision  that  title  is 
to  vest  or  pass  upon 
maker's  death,  101. 

(o)  Provision  that  prop- 
erty shall  continue 
as  maker's  during  his 
life,  102. 

(p)  Provision  that  prop- 
erty shall  not  be  dis- 
posed of  during  mak- 
er's life,  102. 

(q)  Provision  that  grantee 
shall  have  no  inter- 
est during  maker's 
life,  102. 

(r)  Provision  that  grantee 
is  to  become  owner 
upon  maker's  death, 
102. 

(s)  Provision  that  prop- 
erty is  to  become 
that  of  grantee  at 
maker's  death,  103. 

<t)  Provision  that  prop- 
erty is  to  go  into 
grantee's  possession 
at  maker's  death, 
103. 

(tt)  Provision  that  prop- 
erty is  to  be  delivered 
at  maker's  death, 
104. 
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m.  8 — eoitinued. 

(v)  Provision  that  maker 
shall  retain  posses- 
sion of  instrument 
during  lifetime,  104. 

(w)  Conveyance  to  wife 
**during:  her  widow- 
hood," 104. 

J.  Scope, 

The  question  here  under  discussion 
is  the  effect  of  provisions  in  instru- 
ments in  the  form  of  deeds,  postponing 
their  taking  effect  until  after  the 
death  of  the  grantor,  upon  the  charac- 
ter of  the  instrument,  and  its  validity. 
As  the  character  of  the  instrument, 
that  is,  whether  it  is  a  deed  or  a  will, 
is  dependent  upon  the  interest  passed 
by  the  instrument,  the  principal  ques- 
tion in  almost  every  case  is  the  nature 
of  the  interest  passed.  "Interest,"  as 
used  here,  however,  is  not  to  be  con- 
fused with  "estate,"  this  note  not  going 
into  the  question  of  the  effect  of  the 
postponing  provisions  upon  the  estates 
created  them.  However,  reference 
is  made  to  cases  involving  provisions 
postponing  their  taking  effect  until 
after  the  death  of  the  grantor,  in 
which  it  is  assumed  without  question 
that  the  instruments  are  deeds,  the 
only  questions  raised  being  in  connec- 
tion with  the  manner  or  extent  of  the 
estate  created,  such  cases  affording 
some  slight  decree  of  authority  upon 
the  matter  of  the  nature  of  the  inter- 
ests passed  by  the  postponing  clauses 
contained  therein. 

The  effect  of  the  delivery  of  a  deed 
to  a  third  person,  to  be  delivered  to  the 
grantee  after  the  grantor's  death,  is 
beyond  the  scope  of  the  note.  . 

II,  OperaUon  of  rule  against  creation  of 
freehold  estates  in  futnro. 

a.  In  respect  to  real  estate. 

3.  Ancient  common-law  rule. 

The  rules  of  the  ancient  common  law 
required  livery  of  seisin  as  an  incident 
to  the  passing  of  a  freehold  estate. 
Inasmuch  as  there  could  be  no  livery 
of  seisin  where  the  owner  of  an  es- 
tate conveyed  a  freehold  therein  and, 
at  the  same  time,  reserved  a  life  estate 
for  himself,  it  was  the  common-law 
rule  that  such  an  estate  in  freehold,  to 
commence  in  futuro,  could  not  be  cre- 


lU.  8 — continued. 

(x)  Provision  that  maker's 
executors  shall  con- 
'  vey,   after  maker's 
death,  104. 
IV.  Oonveyance  as  both  wiU  and  deed, 
105.  . 

ated.  A  conveyance  of  freehold  had  to 
take  effect  presently,  either  in  posses- 
sion or  in  remainder,  in  the  latter  case 
the  particular  tenant  receiving  livery 
of  seisin,  both  for  himself  and  for  the 
remainderman.  This  rule  against  the 
creation  of  freehold  estates  to  com- 
mence in  futuro  applied,  of  course,  to 
deeds  containing  provisions  postpon- 
ing their  taking  effect  until  after  the 
death  of  the  grantor,  in  cases  where 
such  deeds  were  not  construed  as  wills. 
For  cases  discussing  the  common-law 
rule  in  this  connection,  see  infra,  II. 
a.  2. 

In  Carter  v.  Madgwick  (1692)  3  Lev. 
S89,  83  Eng.  Reprint,  719,  involving  an 
indenture  of  bill  and  sale,  with  haben- 
dum restricting  the  estate  to  take  ef- 
fect after  the  grantor's  death,  it  is 
held  that  the  grantee  takes  the  prem- 
ises immediately,  and  that  the  posses- 
sion of  the  premises  thereafter  by  the 
grantor  is  tortious.  The  instrument  is 
construed  thus,  to  prevent  the  deed 
from  being  rendered  wholly  void  under 
the  rule  against  the  conveyance  of 
freeholds,  to  take  effect  in  futuro. 

And  see  Goodtittle  v.  Gibbs  (1826)  6 
Barn.  &  G.  709,  108  Eng.  Reprint,  264, 
8  Dowl.  &  R.  602,  4  L.  J.  K.  B.  284,  29 
Revised  Rep.  866,  14  Eng.  Rul.  Gas. 
779,  where,  the  premises  and  the  ha- 
bendum being  inconsistent,  the  latter 
containing  a  reservation  of  a  life  es- 
tate in  the  grantor,  and  the  former  not, 
the  latter  is  held  void,  and  the  case  is 
saved,  according  to  the  court,  from 
the  operation  of  the  rule  against  the 
creation  of  estates  in  futuro. 

S.  Under  Statute  of  Vaes. 
(a)  Mn  general. 

The  common-law  rule  against  the 
creation  of  estates  of  freehold,  to  com- 
mence in  futuro,  was  nullified  by  the 
Statute  of  Uses. 

It  is  said  in  Bunch  v.  Nicks  (1887) 
50  Ark.  367,  7  S.  W,  508,  involving  a 
grant  "to  go  into  full  force  and  effect 
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at"  the  maker's  death:  "It  was  a  prin- 
ciple of  the  feudal  law  of  England 
that  'an  estate  of  freehold  must  be  cre- 
ated to  commence  immediately/  'For/ 
says  Blackstone,  'it  is  an  ancien^  rule 
of  the  common  law  that  an  estate  of 
-freehold  cannot  be  created  to  com- 
mence in  future;  but  it  ought  to  take 
effect  presently,  either  in  possession 
or  remainder ;  because,  at  common  law, 
no  freehold  in  lands  could  pass  with- 
out livery  of  seisin,  which  must  oper- 
ate either  immediately  or  not  at  all. 
It  would,  therefore,  be  contradictory, 
if  an  estate,  which  is  not  to  commence 
till  hereafter,  could  be  granted  by  a 
conveyance  which  imports  an  immedi- 
ate possession/  Prior  to  the  reign  of 
Henry  VIII.,  real  estate  could  be  con- 
veyed to  one  person  in  trust  or  for  the 
use  of  another,  and  equity  would  en- 
force the  use  .  .  .  ;  while  ...  at 
common  law  ...  a  freehold  could 
not  be  made  to  commence  in  futuro, 
...  a  use  might  be  raised  after  a 
limitation  in  fee,  or  it  might  be  cre- 
ated in  futuro,  without  any  preceding 
limitation.  ...  To  prevent  the 
abuses  and  frauds  practised  through 
them  [uses],  the  Statute  of  27  Hen. 
VIJI.  chap.  10,  commonly  called  the 
Statute  of  Uses,  was  passed,  by  which 
it  was  enacted  that  the  legal  estate,  or 
seisin,  shall  be  in  them  that  have  the 
use,  'in  such  quality,  manner,  form, 
and  condition  as  they  before  had  in 
the  use,'  and  thereby  united  the  use 
and  legal  title  ...  so  that,  while 
freehold  estates  to  commence  in  fu- 
turo could  not  be  conveyed  at  common 
law,  such  conveyances  can  be  made 
under  the  Statute  of  Uses.  .  .  .  The 
result  of  the  Statute  of  Uses  was,  sev- 
eral new  modes  of  conveying  legal  es- 
tates, wholly  unknown  to  the  common 
law,  came  into  use,  among  them  cove- 
nants to  stand  seised  to  uses,  and  bar- 
gain and  sale.  In  the  first-mentioned 
conveyance,'  a  man  seised  of  lands 
covenants  that  he  will  stand  seised  to 
the  use  of  the  covenantee  for  life,  in 
tail,  or  in  fee.  'Here,'  says  Blackstone, 
'the  statute  executes  at  once  the  es- 
tate ;  for  the  party  intended  to  be  ben- 
efited, having  thus  acquired  the  use,  is 
thereby  put  at  once  into  corporal  pos- 
session, without  ever  seeing  it,  by  a 
kind  of  parliamentary  m::gic.'   In  the 
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bargain  and  aale,  'the  bargainor  for 
some  pecuniary  consideration  bargains 
and  sells,  that  is,  contracts  to  convey 
the  land  to  the  bargainee,  and  becomes, 
hy  such  a  bargain,  a  trustee  for  or 
seised  to  the  use  of  the  bargainee,  and 
then  the  Statute  of  Uses  completes  the 
purchase;  or,  as  it  hath  been  well  ex- 
pressed, the  bargain  first  vests  the 
use,  and  then  the  statute  vests  the  pos- 
session.' By  both  modes,  an  estate  of 
freehold  to  commence  in  futuro  can 
be  created  under  the  Statute  of  Uses." 

So,  in  Vinson  v.  Vinson  (1879)  4 
111.  App.  138,  involving  a  deed  from  a 
father  to  a  son,  conveying  certain  land 
at  the  grantor's  death,  it  is  said: 
"Here  the  l^gal  effect  of  the  deed,  as 
interpreted  by  the  Statute  of  Uses,  was 
that  the  grantor  reserved  a  life  estate 
to  himself,  and  covenanted  to  stand 
seised  to  the  use  of  his  son  in  fee,  at 
his  (the  grantor's)  death.  The  estate 
remained  in  the  grantor  till  the  use 
arose;  the  possession  or  seisin  was 
then,  contemporaneously  with  the 
grantor's  death,  executed  to  the  use 
by  operation  of  the  statute,  and  the 
legal  possession  and  legal  estate  vested 
in  the  cestui  que  use." 

And  in  Simmons  v.  Augustin  (1836) 
3  Port.  (Ala.)  69,  involving  a  grant 
"after  the  demise  of  the  maker,"  it  is 
said:  "Admitting  the  common-law 
doctrine,  which  is  very  clear  as  a  gen- 
eral rule,  that  an  estate  of  freehold 
cannot  be  created  to  commence  in  fu- 
turo, but  that  it  must  take  effect  pres- 
ently, either  in  possession  or  remain- 
der, and  this  for  the  reason  that  no 
such  estate  could  pass  without  livery 
of  seisin,  which  must  operate  imme- 
diiately  or  not  at  all  .  .  .  yet  if,  dur- 
ing the  interval,  according  to  the  im- 
port of  the  deed,  the  possession  is  to 
be  enjoyed  by  the  grantor,  or  any 
other,  under  a  covenant  to  stand  seised 
to  the  present  use  of  himself,  and  the 
subsequent  use  of  the  grantee,  or  for 
the  entire  use  of  the  latter,  the  object 
of  the  law  is  satisfied.  In  such  a  case, 
the  inconsistency  against  which  this 
principle  of  law  was  intended  to  guard, 
the  granting  an  estate  to  commence  in 
future,  by  a  conveyance  importing  an 
immediate  possession,  would  not  arise; 
the  possession  would  be  consistent 
with  the  terms  and  object  of  the  deed. 
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As  a  further  answer  to  this  objection, 
our  Statute  of  Uses,  similar  to  the 
English  Statute  of  Hen.  VIII.,  may  be 
cited.  It  provides  that  'in  all  cases, 
by  deed  of  bargain  and  sale,  or  by 
deed  of  lease  and  release,  or  by  cove- 
nant to  stand  seised  to  use,  or  by  deed 
operating  by  way  of  covenant  to  stand 
seised  to  use,  the  possession  of  the 
bargainor  or  releasor,  or  covenantor, 
shall  be  deemed  heretofore  to  have 
been,  and  hereafter  to  be,  transferred 
to  the  bargainee,  releasee,  or  person 
entitled  to  the  use  of  the  estate.'  '* 

Where,  in  Dennett  v.  Dennett  (1860) 
40  N.  H.  498,  a  deed  is  urged  to  be  void 
because  the  reservation  of  a  life  estate 
in  the  grantor  operates  to  make  it  a 
grant  of  a  freehold  estate,  to  begin  in 
future,  it  is  said:  "It  is  undeniable 
tiiat,  by  any  of  the  -old  common-law 
conveyances,  a  freehold  could  not  be 
gnukted  to  take  effect  at  a  future  time. 
.  .  .  But  we  think  it  quite  as  well 
settled  that  an  estate  of  freehold  in 
future  may  be  created  by  a  conveyance 
taking  effect  under  the  Statute  of 
Uses;  .  .  .  and  that  our  ordinary 
conveyance  will  be  construed  a  bar- 
gain and  sale  under  the  Statute  of 
Uses,  or  a  conveyance  at  common  law, 
as  will  best  carry  into  effect  the  design 
of  the  grantor.  .  .  .  Such  a  deed, 
with  a  reservation  of  a  life  estate,  will 
be  construed  as  a  covenant  to  stand 
seised  to  his  own  use,  and  then  to  the 
use  of  the  grantee." 

And  in  Merrill  v.  Publishers  Paper 
Oo.  (1914)  77  N.  H.  286,  90  Atl.  786, 
the  preceding  case  is  cited  and  fol- 
lowed. 

In  Wall  V.  Wall  (1855)  80  Miss.  91, 
64  Am.  Dec.  147,  involving  a  deed  con- 
taining a  clause  providing  for  its  tak- 
ing effect  upon  the  death  of  the  grant- 
or, it  is  said  that,  "as  to  the  real  es- 
tate in  this  case,  the  deed  was  valid 
as  a  covenant  to  stand  seised  to  the 
use  of  the  donees,  and,  upon  the  deter- 
mination of  the  life  estate  reserved  to 
the  donor,  the  estate  vested  in  posses- 
sion in  the  donees." 

In  Bell  V.  Scammon  (1844)  15  N.  H. 
381,  a  deed  containing  the  clause,  "he, 
the  said  Lflng,  to  take  full  possession 
at  my  marriage  or  death,"  is  held  not 
to  be  invalid,  as  attempting  to  create 
a  freehold  estate  in.futuro.  "The  deed 


undoubtedly  reserves  an  estate  to  the 
grantor  during  her  life,"  it  is  said: 
"This  is  its  obvious  construction,  and 
the  remainder,  after  the  expiration  of 
the  life  estate,  is  all  that  the  grantee 
took  by  the  deed.  There  seems  to  be 
no  reason  why -it  may  not  operate  un- 
der the  Statute  of  Uses,  both  as  a  deed 
of  bargain  and  sale,  and  as  a  covenant 
to  stand  seised  to  the  use  of  the  gran- 
tee, by  either  of  which  modes  a  free- 
hold in  future  will  pass." 

In  Shackelton  v.  Sebree  (1877)  86 
UL  616,  involving  a  deed  containing  a 
clause  providing  that  the  instrument 
is  not  to  take  effect  nor  to  be  recorded 
until  after  the  grantor's  decease,  it  is 
held  that  the  old  common-law  rule 
against  the  conveyance  of  estates  to 
take  effect  in  future  is  no  longer  in 
effect,  livery  of  seisin  having  been 
abolished  by  statute,  and  the  title  fol- 
lowing the  use,  under  the  Statute  of 
Uses. 

And  in  Doe  ex  dem.  Wilkinson  v. 
Tranmarr  (1757)  Willes,  682,  125  Eng. 
Reprint,  1383,  involving  a  deed  of  lease 
and  release,  in  which  the  grantor  re- 
leases certain  premises  after  his  death, 
it  is  held  that  the  deed  cannot  operate 
as  a  release,  under  the  common-law 
rule  against  the  conveyance  ..of  free- 
holds in  future ;  but  that  it  is  good  as 
a  covenant  to  stand  seised,  under  the 
Statute  of  Uses. 

It  is  said  in  Eckman  v.  Eckman 
(1871)  68  Pa.  460.  involving  a  deed 
containing  a  reservation  of  the  rents 
and  profits  during  the  grantor's  life, 
that  ''if  it  cannot  be  treated  as  a  deed 
of  bargain  and  sale  because  there  was, 
in  fact,  no'  pecuniary  consideration, 
yet,  if  the  consideration  of  blood  did 
exist,  it  shall  be  supported  as  a  cove- 
nant to  stand  seised."  And  the  court 
adds :  "We  may  say  here  that  in  Penn- 
sylvania a  recorded  deed  will  be  con- 
strued as  having  the  effect  of  a  feoff- 
ment, with  livery  of  seisin,  or  as  a  deed 
under  the  Statute  of  Uses,  as  will  best 
accomplish  the  intention  and  design 
of  the  parties." 

In  Savage  v.  Lee  (1884)  90  N.  C.  320, 
47  Am.  Rep.  623,  involving -a  deed  re- 
serving a  life  estate  in  the  grantor,  it 
is  held  that  an  estate  in  freehold  to 
commence  in  futuro  can  be  conveyed 
under  the  Statute  of  Uses. 
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In  Rembert  v.  Vetoe  (1911)  89  S.  C. 
198,  2  A.L.R.  918,  71  S.  E.  959,  where 
the  instrument  contained  an  habendum 
"to  have  and  to  hold  ..  .  .  from 
and  after  toy  death/'  the  court  satisfies 
itself  with  the  citation  of  authority  to 
sustain  the  proposition  that  "the  res- 
ervation of  a  life  estate  by  the  grantor 
did  not  invalidate  the  deed  as  an  at- 
tempt to  convey  a  freehold  to  com- 
mence in  futuro>  it  being  effectual  as  a 
covenant  to  stand  seised  to  uses." 

Where,  in  West  v.  West  (1892)  166 
Mass.  317,  29  N.  E.  682.  a  grantor 
conveys  to  his  prospective  wife  in  con- 
sideration of  marriage,  passing  the 
right  to  the  use  and  disposal  of  the 
estate  for  the  wife's  support  in  case 
of  his  death,  reserving  the  use  of  the 
land  during  his  life,  and  providing  that 
the  property  shall  revert  to  him  in 
case  of  the  wife's  failure  to  survive 
him,  it  is  said  that  "it  [the  instrument] 
can  be  construed  as  a  covenant  to 
stand  seised,  and  supported,  at  least 
so  far  as  to  give  to  the  demandant 
[grantee]  an  estate  for  her  life." 

In  Watson  v.  Watson  (1886)  24  S.  C 
228,  58  Am.  Rep.  247,  an  instrument  in 
which  the  maker  recites  that  he  has 
granted,  and  does  at  his  death  grant, 
certain  property  to  his  wife,  in  con- 
sideration of  the  affection  he  bears 
her,  is  held  to  be  valid  as  a  covenant 
to  stand  seised  to  uses. 

And  in  Pledger  v.  David  (1812)  4 
Desauss.  Eg.  (S.  C.)  264,  involving  a 
deed  in  which  the  grantor  reserves  a 
third  part  of  the  premises  during  her 
life,  the  objection  that  the  deed  con- 
veys a  freehold  to  begin  in  future  is 
answered  by  holding  the  deed  valid 
under  the  Statute  of  Uses. 

So,  a  deed  worded  so  as  not  to  take 
effect  until  after  the  death  of  the 
grantor  is  held,  in  Cook  v.  Cooper 
(1901)  59  S.  C.  560,  38  S.  E.  218,  to 
be  valid,  notwithstanding  its  taking 
effect  in  futuro. 

In  Sumner  v.  Harrison  (1898)  54 
S.  C.  353,  32  S.  E.  572,  where  property 
was  conveyed  in  trust  to  a  person  who 
was  to  hold  for  the  term  of  twenty 
years  aftet  the  grantor's  death,  it  is 
said  that,  although  it  be  implied  that 
it  was  the  grantor's  intention  to  re- 
serve the  usufruct  of  the  land  for  her- 
self during  her  life,  yet  that .  "that 


would  not  invalidate  the  deed,  as  an 
attempt  to  convey  a  freehold  to  com- 
mence in  futuro." 

In  Kinsler  v.  Clark  (1844)  1  Rich.  L. 
(S.  C.)  170,  a  deed  providing  that  **n» 
right  or  title  whatever  is  to  vest" 
in  the  grantees,  during  the  grantor's 
lifetime,  is  held  to  create  a  remainder 
in  the  grantees,  to  take  effect  upon  the 
death  of  the  grantor;  and  the  deed  is- 
construed  as  a  covenant  by  the  grant- 
or to  stand  seised  for  herself  during: 
life,  and  for  the  grantees  at  her  death. 

See  Den  ex  dem.  Sasser  v.  Blytb. 
(1796)  2  N.  C  (1  Hayw.)  259,  where,, 
without  discussion,  a  deed  containing 
a  clause  providing  that  it  shall  not 
take  effect  during  the  lives  of  the 
grantor  and  his  wife  is  held  to  be 
valid,  as  a  covenant  to  stand  seised. 

See  also  Lauck  v.  Logan  (1898)  4& 
W.  Va.  251,  81  S.  E.  986. 

In  Singleton  v.  Bremar  (1826)  4 
M'Cord,  L.  (S.  C.)  12,  17  Am.  Dec.  699, 
involving  an  instrument  in  which  the 
grantor  gives,  "in  case  of  his  death," 
certain  property  to  a  designated  per- 
son, it  is  said  i^at  "it  is  one  of  the 
settled  rules  of  the  common  law  that- 
a  fee  cannot  be  created  to  take  effect 
in  futuro  .  .  .  and  such  a  deed 
would  therefore  be  void."  It  is  held, 
further,  that  the  instrument  cannot 
operate  as  a  covenant  to  stand  seised* 
there  being  neither  a  good  nor  a  valu- 
able consideration  expressed.  The  in- 
strument recites  that  the  grantor  has 
received  "full  value,"  but  no  specific 
consideration  is  named. 

(b)  Ifeceastty  of  good  conaideratton  <n 
covenants  to  stand  seised  to  use. 

In  England,  the  Statute  of  Enrol- 
ments required  all  deeds  of  bargain 
and  sale  to  be  enrolled,  to  be  valid; 
and,  to  prevent  the  defeat  of  the  pur- 
pose of  the  statute,  the  courts  found 
it  necessary  to  construe  all  deeds  re- 
citing a  valuable  consideration  as 
deeds  of  bargain  and  sale,  coming 
within  the  meaning  of  the  statute.  As 
a  result  of  this,  the  mere  recital  in  an 
instrument  of  a  valuable  considera- 
tion was  sufficient  to  take  it  out  of  the 
category  of  covenants  to  stand  seised 
to  use,  .and  to  stamp  it  definitely  as 
a  deed  of  bargain  and  sale.  An 
instrument  reciting  a  valuable  con- 
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eideration  could  ntft  be  constraed 
as  a  covenant  to  stand  seised  to 
use,  and,  accordingly,  could  not  be 
brought  within  the  terms  of  the  Stat- 
ute of  Ums.  Out  of  this  situation 
arose  the  rule  that  deeds  of  bargain 
and  sale^  conveying  freeholds  to  take 
«ffect  in  future,  could  not  claim  ad- 
vantage of  the  Statute  of  Uses,  but 
were  void,  under  the  conunon-law  rule 
against  conveyances  of  freehold  to 
take  effect  in  f uturo.  Inasmuch,  as  the 
Statute  of  Enrolments  is,  as  a,  general 
thing,  not  considered  a  part  of  the 
American  common  law,  however,  this 
rul^  which  depends  upon  that  statute 
for  ^stenee,  has  not  received  much 
favorable  consideration  in  the  Ameri- 
can courts. 

In  Marden  v.  Chase  (1850)  82  Me. 
329,  involving  a  deed  of  bargain  and 
sale,  reserving  the  use,  occupation,  and 
control  of  the  premises  for  the  lives 
of  the  grantor  and  his  wife,  it  is  said 
that,  "if  the  reservation  is  absolute, 
without,  any  qualification,  the  deed 
will  be  utterly-  inoperative  for  every 
purpose,"  the  rule  ,  being  that  of  the 
common  law  that  a  bargain  and  sale 
of  a  fee-simple  estate,  to  take  effect 
in  future,  is  Inoperative  and  void.  In 
this  deed,  however,  the  reservation  is 
qualified  by  the  words  "for  their  sup- 
port and  maintenance,"  and,  on  the 
ground  that  the  reservation  was  thus 
restricted  and  qualified,  the  deed  is 
held  valid,  although  creating  an  estate 
in  futuro.  It  seems  to  be  the  position 
of  the  court  that,  under  such  a  quali- 
fied reservation,  the  grantee  takes 
something  at  the  time  of  delivery.  In 
referring  to  this  case  in  Wyman  v. 
Brown  (1863)  60  Me.  139,  in  which  it 
is  held  that,  under  the  Statute  of  Uses, 
ji  deed  of  bargain  and  sal^  may  convey 
an  estate  in  freehold,  to  commence  in 
futuro,  it  is  said:  "It  is  true  tiiat, 
in  Massachusetts  and  this  state,  when 
determining  that  the  deeds  then  under 
consideration  were  valid  upon  other 
grounds,  judges  have  expressed  the 
opinion  that  a  freehold  to  commence 
in  future  could  not  be  conveyed  by 
«  de^d  of  bargain  and  sale ;  but  these 
opinions  axe  mere  obiter  dicta,  for 
-they  have  never  yet  had  the  effect  of 
defeating  a  deed."  The  court  goes  on 
to  say  that  "it  was  a  principle  of  th3 


old  feudal  law  of  England  that  there 
should  always  be  a  known  owner  of 
every  freehold  estate,  and  that  the 
freehold  should  never,  if  possible,  be 
in  abeyance.  This  rule  was  estab- 
lished for  two  reasons :  (1)  That  the 
superior  lord  might  know  on  whoui  to 
call  for  the  military  services  due  from 
every  freeholder,  as  otherwise  the  de- 
fense of  the  realm  would  be  weakened. 
(2)  That  every  stranger  who  claimed  a 
right  to  any  lands  might  know  against 
whom  to  bring  his  suit  for  the  re- , 
covery  of  them ;  as  no  real  action  could 
be  brought  against  anyone  but  the 
actual  tenant  of  the  freehold.  Conse- 
quently, at  common  law,  a  freehold 
to  commence  in  futuro  could  not  be 
conveyed,  because  in  that  case  the 
freehold  would  be  in  abeyance  from 
the  locution  of  the  conveyance  till 
the  future  estate  of  the  grantee  should 
vest.  And  it  is  laid  down  in  unquali^ 
fled  terms  in  several  cases  in  Massa- 
chusetts, and  in  one  in  this  state,  that 
an  estate  of  freehold  cannot  be  con- 
veyed, to  commence  in  futuro,  by  a 
deed  of  bargain  and  sale,  which  owes 
its  validity  to  the  Statute  of  Uses,  and 
not  to  the  common  law.  But  the  doc- 
trine that  freehold  estates  to  com- 
mence in  futuro  cannot  be  conveyed 
by  deeds  of  bargain  and  sale,  since 
the  passage  of  the  Statute  of  27  Hen. 
VIII.  chap.  10,  commonly  called  the 
Statute  of  Uses,  is  clearly  erroneous." 
In  this  case,  the  deed  in  question  con- 
tidned  a  clause  reserving  the  "quiet 
possession  and  the  entire  income  of  the 
premises,"  until  the  maker's  decease. 

And  in  Drown  v.  Smith  (1862)  62  Me. 
141,  on  the  authority  of  the  preceding 
case,  it  is  held  that,  although  a  deed 
provides  that  the  grantee  is  not  to  take 
possession  until  the  grantor's  death, 
the  grantor  reserving  full  power  and 
control  over  the  farm  during  his  nat- 
ural life,  such  deed  Is  valid,  "notwith- 
standing it  purports  to  convey  a  free- 
hold estate  to  commence  in  futuro." 

In  Trafton  v.  Hawes  (1869)  102 
^fass.  633,  3  Am.  Rep.  494,  involving  a 
deed  of  bargain  and  sale  on  a  valuable 
consideration,  containing  an  habendum 
by  which  the  grantee  was  to  have  and 
to  hold  after  the  grantor's  decease,  the 
theory  of  the  distinction  between  deeds 
of  bargain  and  sale  and  covenants  to 
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stand  seised  to  use  ia  denied.  The 
court  says,  in  part :  "Prior  to  the  Stat- 
ute of  Uses,  deeds  of  bargain  and  sale 
and  of  covenant  to*  stand  seised  did 
not  operate  to  convey  the  title,  but 
only  the  right  to  the  beneficial  use. 
As  affecting  the  land  itself,  they  were 
regarded  as  executory  or  unraecuted 
contracts.  At  law,  they  were  of  no 
force  as  conveyances.  In  equity,  they 
were  enforced  by  requiring  him  in 
whom  was  the  legal  title  to  hold  that 
,  title  for  the  benefit  of  him  to  whom  the 
right  of  use  had  thus  been  transferred. 
A  bargain  and  aale  implies  the  sale 
and  transfer  of  an  interest  existing  at 
the  time  in  the  bargainor,  whether  in 
possession,  or  in  remainder,  or  ex- 
pectancy. A  covenant  to  stand  seised 
implies  the  creation  of  a  new  interest 
in  the  bargainee,  out  of  the  estate  of 
the  bargainor.  In  either  case,  the  bar- 
gainor, having  the  legal  title,  was  held 
to  stand  seised  to  the  use  of  the  bar< 
gainee:  In  the  covenant  to  stand 
seised,  because  such  was  the  nature  of 
his  contract,  either  in  express  terms 
or  by  judicial  interpretation;  in  the 
bargain  and  sale,  because  th3  court 
imposed  it  upon  him  as  an  obligation 
resulting  from  his  sale  of  the  use,  and 
necessary  to  give  it  effect.  That  con- 
struction was  generally  adopted  which 
was  best  calculated  to  give  effect  to 
the  instrument.  Whether  a  deed  be- 
longed to  the  one  class  or  the  other 
was  determined  by  the  nature  of  the 
subject-matter  and  the  ^parent  intent 
of  the  parties,  rather  than  by  the  form 
of  the  instrument.  Courts  of  equity, 
however,  refused  to  be  moved  to  inter- 
fere actively  in  favor  of  a  mere  volun- 
teer. It  became  necessary,  therefore, 
in  all  cases,  to  show  that  the  deed  was 
founded  upon  a  good  consideration.  A 
'bargain  and  sale'  necessarily  involves 
the  idea  of  a  valuable  consideration. 
A  covenant  to  stand  seised  does  not 
exclude  it.  But  the  courts  held  that 
a  consideration  of  blood  or  marriage 
was  also  sufficiently  meritorious  to 
f^Mstain  a  deed  of  the  latter  class.  Th.e 
Statute  of  Uses  .  .  .  provided  that 
the  legal  title  should  follow  the  bene- 
ficial interest,  and  vest  in  the  cestui 
que  trust,  'after  such  quality,  manner, 
form  and  condition  as  they  had  before, 
in  or  to  the  use,  confidence,  or  trust 


that  was  in  them.'  Under  this  statute, 
it  would  slem  that  the  rules  affecting 
the  consideration  and  construction  of 
instruments  would  remain  unchanged. 
The  law  simply  carried  the  legal  title 
where  equi^  placed  the  equitable 
right.  The  Statute  of  Enrolments, 
passed  during  the  same  year.  27  Hen. 
VIII.  chap.  16,  provided  that  no  lands 
'shall  pass  from  one  to-another,  where- 
by any  estate  of  inheritance  or  free- 
hold shall  be  made  or  take  effect,  or 
any  use  thereof  to  be  made,  by  reason 
only  of  any  bargain  and  sale  except 
by  writing  indented,  sealed  and  en- 
rolled.* In  applying  this  statute,  as 
it  did  not  include  covenants  to  stand 
seised,  the  courts  found  it  necessary 
to  construe  all  deeds  upoa  valuable 
consideration  to  be  deeds  of  bargain 
and  sale.  Otherwise,  the  purpose  of 
the  statute  would  have  been  entirely 
defeated;  because  a  deed  of  bargain 
and  sale,  in  form,  might  be  construed 
as  a  covenant  to  stand  seised,  as  it 
was  in  effect,  and  had  always  been  con- 
strued whenever  the  nature  of  the  case 
required;  and  a  deed  in  form  of  a  cove- 
nant to  stand  seised  would  operate 
to  carry  into  effect  that  which  was, 
in  fact,  a  bargain  and  sale.  The  con- 
sequence was  that  all  deeds  founded 
upon  a  valuable  consideration  were 
required  to  be  enrolled  in  order  to 
be  held  valid,  and,  as  they  could  be 
enrolled  only  as  deeds  of  bargain  and 
sale,  it  was  held  that  they  must  take 
all  the  characteristics  of  a  bargain 
and  sale,  according  to  the  construc- 
tion which  had  always  been  put  upon 
that  form  of  transfer.  Covenants  to 
stand  seised  upon  consideration  of 
blood  or  marriage  continued  to  be  good 
without  enrolment,  and  were  effectual 
to  convey  the  legal  title  under  the 
Statute  of  Uses.  But  they  could  not 
be  aided  by  a  valuable  consideration, 
because,  under  the  construction  of  the 
Statute  of  Enrolments,  that  had  no 
effect,  except  to  show  a  bargain  and 
sale,  void  if  not  enrolled,  and  operat- 
ing, if  enrolled,  only  as  a  bargain 
and  sale.  Hence,  it  became,  and  has 
ever  since  remained,  the  settled  law 
of  England,  that  a  covenant  to  stand 
seised  upon  a  valuable  consideration, 
without  the  relation  of  blood  or  mar- 
riage, is  of  no  effect  to  pass  title  to 
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lands.  .  .  .  The  English  Statute 
of  Enrolments  has  no  application  to 
this  country.  In  Massachusetts,  all 
deeds  of  land  are  required  to  be  re- 
corded alike.  A  deed  of  itself  imports 
a  consideration.  The  recital  of  a  con- 
sideration is  conclusive  for  the  pur- 
pose of  supporting  the  deed  against  the 
grantor  and  his  heirs.  .  .  .  The 
reason  for  distinguishing  between  a 
deed  of  bargain  and  sale  and  a  cove- 
nant to  stand  seised,  on  the  ground 
of  the  nature  of  the  consideration, 
does  not  exist." 

A  deed  of  the  grantor's  property, 
personal  and  real,  which  may  be  re- 
maining in  his  name  and  ownership 
at  the  time  of  his  death,  is  held  in  Bick- 
er-v.  Brown  (1908)  183  Mass.  424,  67 
N.  E.  353.  valid.  "It  is  plain,"  the 
court  says,  *that  he  [grantor]  intend- 
ed to  have  the  property  during  his  life, 
and  to  retain  the  right  to  dispose  of 
such  portion  during  his  life  as  he 
saw  fit,  and  that  at  his  death  the  bal- 
ance should  go  to  her  [grantee]  in  fee 
simple.  ...  If  there  had  not  been 
reserved  a  power  to  dispose  of  the 
property  during  the  lifetime  of  the 
grantee,  there  would  have  been  no 
difficulty.  It  is  held  in  this  state  that 
although  a  freehold  estate  cannot  be 
created  to  commence  in  futuro,*  yet 
that,  where  the  grantor  is  to  have  a 
life  estate,  the  deed  may  take  effect 
a?  a  covenant  to  stand  seised  to  the 
use  of  the  grantor  for  his  life,  and, 
after  his  decease,  to  the  use  of  the 
grantee  and  his  heirs,  the  latter  use, 
by  operation  of  the  Statute  of  Uses, 
becoming,  on  the  death  of  the  grantor, 
a  legal  estate  in  fee  in  the  grantee. 
.  .  .  And,  whatever  may  be  the  rule 
in  England  and  elsewhere,  it  is  not  nec- 
essary in  this  state  that  there  should 
be  any  relationship  by  blood  or  mar- 
riage between  the  grantor  and  grantee. 
.  .  .  We  do  not  think  that  the  exist- 
ence of  the  power  to  dispose  of  the 
property  prevents  the  application  of 
the  principle." 

In  Jackson  ex  dem.  Howell  v.  De- 
lancey  (1825)  4  Ck>w.  (N.  T.)  427,  a 
deed"  in  consideration  of  services  to  be 
performed,  conditioned  upon  the  gran- 
tee's permitting  the  grantor  to  remain 
in  possession  and  retain  the  use  and 
enjoyment  of  the  property  conveyed 


during  his  lifetime,  is  held  void.  "It 
cannot  operate  as  a  bargain  and  sale," 
the  court  says,  "for  want  of  pecuniaiy 
consideration  .  .  .  and,  if  it  can- 
not operate  as  a  covenant  to  stand 
seised,  it  is  void,  because  it  purports 
to  convey  a  freehold  in  futuro.  .  .  . 
It  certainly  cannot  operate  as  a  cove- 
nant to  stand  seised,  for  want  of  the 
considerations  of  blood  or  mai*riage." 
In  the  later  case  of  Rogers  v.  Eagle 
Fire  Co.  (1832)  9  Wend.  (N.  Y.)  611, 
involving  the  same  instrument,  the 
court,  after  a  long  and  Illuminating 
discussion,  reaches  the  conclusion  that 
the  Statute  of  Enrolments  was  never 
in  force  in  that  state,  and  that  *'a 
future  freehold  might  be  created  by 
this  conveyance,  operating  as  a  bar- 
gain and  sale  merely,  provided  it  was 
founded  upon  a  sufficient  considera- 
tion to  raise  a  use." 

Where,  in  Jackson  ex  dem.  Wood  v. 
Swart  (1822)  20  Johns.  (N.  Y.)  85,  the 
grantors  in  a  deed  of  bargain  and  sale, 
based  on  a  pecuniary  consideration, 
reserve  to  themselves  "the  use  of  the 
premises  during  their  natural  lives," 
the  deed  Is  held  not  to  be  invalid  as 
creating  an  estate  in  futuro,  a  deed 
of  bargain  and  sale  founded  on  a 
pecuniary  consideration,  and  convey- 
ing a  future  estate,  being  effectual  as 
a  covenant  to  stand  seised  to  uses. 

In  Jackson  ex  dem.  Watson  v.  Mc- 
Kenny  (1829)  3  Wend.  (N.  Y.)  233, 
a  grantor,  by  an  instrument  in  writ- 
ing, conveyed  certain  premises,  and 
took  badk  from  the  grantees  on  the 
same  day  a  written  instrument,  de- 
claring the  intention  of  the  parties  to 
be  that  the  grantor  should  hold  and 
enjoy  the  property,  and  take  the  rents 
and  profits  thereof,  during  his  life. 
After  holding  these  two  instruments 
to  be'  parts  of  the  same  contract,  prop- 
erly to  be  taken  and  considered  to- 
gether, it  is  held  that  the  instrument, 
although  conveying  property  in  futuro, 
is  valid,  as  a  covenant  to  stand  seised. 
The  court  says  that  "it  is  abundantly 
settled  that  a  deed  of  bargain  and  sale, 
founded  on  a  pecuniary  consideration, 
to  take  effect  in  futuro,  is  effectual." 

See'  Bunch  v.  Nicks  (1887)  60  Ark. 
367,  7  S.  W.  563,  and  Singleton  v. 
Bremer  (1826)  4  M'Cord,  L.  (S.  C.)  12, 
17  Am.  Dec.  699,  supra,  H.  a,  2,  (a.). 
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In  a  few  of  the  early  cases,  while 
hesitating  to  break  entirely  away  from 
the  English  rule,  as  has  more  latterly 
been  done,  the  courts  sought  to  make  a 
distinction  on  behalf  of  deeds  of  bar- 
gain and  sale,  where  the  relationship 
between  the  grantor  and  grantee  was 
such  that  a  good  (as  distinguished 
from  a  valuable)  consideration  might 
be  implied  therefrom. 

In  Brewer  v.  Hardy  (1839)  22  Pick. 
(Mass.)  376. 33  Am.  Dec.  747,  it  is  held 
that  a  deed  of  bargain  and  sale  from  a 
father  to  a  daughter,  reserving  the  use 
and  improvement  of  the  premises  to 
the  grantor  for  the  term  of  his  life  and 
that  of  his  wife,  while  void  as  a  deed 
of  bargain  and  sale  to  take  effect  in 
futaro,  is  good  as  a  covenant  to  stand 
seised  to  uses,  a  good  consideration 
upon  which  such  a  covenant  may  be 
founded  being  implied  from  the  rela- 
tionship of  the  parties.  This  is  on  the 
theory  that  a  deed  of  bargain  and  sale 
is  on  a  valuable  consideration,  while 
a  covenant  to  stand  seised  to  uses  can 
be  sustained  only  by  a  consideration  of 
,  blood  or  marriage.  The  authority  for 
this  decision  is  Wallis  v.  Wallis  (1808) 
4  Mass.  135,  3  Am.  Dec.  210,  where  a 
deed  of  bargain  and  sale  from  a  father 
to  a  son  is  involved,  containing  a 
clause  "to  have  and  to  hold  after  the 
death  of  the  grantor."  in  which  it  is 
held  that,  although  not  expressed,  a 
consideration  of  natural  affection,  in 
addition  to  the  valuable  consideration 
set  out.  may  be  implied,  and  the  instru- 
ment sustained  as  a  covenant  to  stand 
seised  to  uses. 

And  in  Chancellor  v.  Windham 
(1844)  1  Rich.  L.  (S.  C.)  161,  42  Am. 
Dec.  411.  a  deed  in  which  the  grantor 
gives,  grants,  and  releases  to  his  son 
certain  land,  at  his  death  to  have  and 
to  hold,  is  held  to  create  an  estate  in 
the  son  in  futuro,  valid  as  a  covenant 
to  stand  seised  to  uses.  The  considera- 
tion of  blood  seems  not  to  have  been 
recited.  The  court  says;  "The  au- 
thorities ,  ,  .  show  that  a  deed, 
whether  in  form  a  feoffment,  a  bargain 
and  sale,  or  a  lease  and  release,  if  the 
consideration  of  blood  or  marriage 
exists,  may,  to  effect  the  intention  of 
the  parties,  be  construed  to  be  a  cove- 
nant to  stand  seised;  that  'give/  and 
'grant,'  are  apt  words  for  such  a  cove- 
nant, and  that  it  is  the  duty  of  courts, 


by  reasonable  construction,  to  give  ef- 
fect to  the  intention  of  parties  not  in- 
consistent with  law." 

The  Statute  of  Enrolments  not  being 
in  force  in  the  United  States,  there  are 
no  grounds  for  making  any  distinction 
between  instruments  because  of  a  dif- 
ference in  the  kinds  of  consideration 
recited.  In  the  cases  set  out  above, 
deeds  of  bargain  and  sale  are  held 
valid  as  covenants  to  stand  seised  to 
use,  although  dependent  upon  valuable 
considerations.  In  another  case,  an 
instrument  in  the  form  of  a  covenant 
to  stand  seised  is  held  valid,  although 
dependent  upon  a  valuable  considera- 
tion. 

Where,  in  Ezum  v.  Canty  (1857)  34 
Miss.  633,  involving  a  deed  in  which 
the  grantor  covenants,  in  considera- 
tion of  his  "regard  and  good  will,"  and 
services  rendered  and  to  be  rendered, 
to  stand  seised  to  his  own  use  during 
his  life,  and  to  the  use  of  a  trustee  at 
his  death,  it  is  objected  that  the  deed 
is  invalid  as  a  covenant  to  stand  seised, 
for  want  of  a  sufficient  consideration, 
there  being  neither  the  relation  of 
blood  nor  of  marriage  between  the  par- 
ties, and  it  being  urged  that  in  such 
case,  a  good  consideration  will  not 
support  the  deed,  the  court  points  out 
the  .valuable  consideration  recited,  and 
holds  it  sufficient  to  support  the  in- 
strument. 

a.  Vnder  atate  ttaPutem. 

It  is  held  in  Bunch  t.  Nicks  (1887) 
BO  Ark.  867.  7  S.  W.  568,  involving  a 
grant  "to  go  into  full  force  and  effect" 
at  the  maker's  death,  that,  independ- 
ently of  the  Statute  of  Uses,  estates  of 
freehold  to  commence  in  futuro  may 
be  created  in  that  Jurisdiction,  the 
tenure  being  allodial,  and  it  being  spe- 
cifically provided  by  statute  that  any 
person  may  convey  his  land,  although 
another  is  in  adverse  possession  there- 
of, and  that  "if  any  person  'shall  con- 
vey any  real  estate  by  deed,  purporting 
to  convey  the  same  in  fee  simple  ab- 
solute, or  any  less  estate,  and  shall  not 
at  the  time  of  such  conveyance  have 
the  legal  estate  in  such  lands,  but  shall 
afterwards  acquire  the  same,  the' legal 
or  equitable  estate  after  acquired  shall 
immediately  pass  to  the  grantee,  and 
such  conveyance  shall  be  as  valid  as 
if  such  legal  or  equitable  estate  had 
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been  in  the  grantor  at  the  time  of  the 
conveyance.' "  In  that  case,  a  grant 
"to  go  into  full  force  and  effect  at" 
the  grantor's  death  is  involved. 

And.  on  the  authority  of  the  pre- 
ceding case,  it  is  held  in  Lewis  v.  Tis- 
dale  (1905)  76  Arfc.  321,  88  S.  W.  67?. 
that  an  instoiment  having  the  usual 
contents  of  a  deed,  and  containing  a 
clause .  providing  that  the  grantor 
"shall  have  and  retain  the  use  and 
enjoyment,  the  rents  and  profits,  of 
the  ,  .  .  premises  for  and  during 
her  natural  life,  and  that  this  grant, 
bargain,  and  sale  shall  not  be  opera- 
tive and  shall  not  take  effect  until  her 
death,"  is  a  valid  deed. 

In  Latimer  v.  Latimer  (1898)  174 
111.418,  61  N.E.  548,  it  is  said:  "Un- 
der the  statutes  of  this  state,  liv- 
ery of  seisin  is  abolished.  At  common 
law,  a  freehold  estate  could  not  be 
created  to  eommence  in  f  uturo,  except 
where  there  was  a  particular  estate  to 
support  it  as  a  remainder.  This  was 
because  a  charter  of  feoffment  was  the 
only  common-law  instrument  for  the 
conveyance  of  a  freehold,  and  a  feoff- 
ment was  void  without  livery  of  seisin, 
and  that  ceremony  was  necessarily 
performed  presently.  In  this  state, 
by  the  Act  of  1827,  livery  of  seisin  was 
abolished,  and  it  was  provided,  in  sub- 
stance, that  every  deed  or  other  con- 
veyance should  be  sufficient,  without 
livery  of  seisin,  for  conveying  or  trans- 
ferring lands,  so  as  absolutely  and 
fully  to  vest  in  every  donee,  grantee, 
bargainee,  or  purchaser  of  such  es- 
tate or  estates,  as  should  be  specified 
in  the  deed  or  other  conveyance.  .  .  .. 
The  rule  is  well  establiidied,  a  con- 
veyance of  real  estate  delivered,  but 
not  to  take  effect  or  to  be  recorded 
until  the  death  of  the  grantee,  is  good 
and  valid  without  the  creation  of  an 
intermediate  estate  to  support  it." 
The  instrument  involved  contained  a 
clause  providing  that  it  was  "to  be  in 
force  from  and  af ter'^  the  grantor's  de- 
cease, "and  not  before." 

So,  in  Vinson  v.  Vinson  fl879)  4 
Hi.  App.  138,  involving  a  deed  convey- 
ing property  at  the  grantor's  death,  it 
Is  held  that,  under  the  Illinois  statute 
abolishing  livery  of  seisin,  such  a  con- 
veyance is  not  invalid,  as  conveying 
an  estate  in  future,  without  the  crea- 
Um  of  a  particular  estate. 
11  A.l<.R^— 8. 


And  see  Bhackelton  v.  Sebree  (1877) 
86  111.  616,  supra,  II.  a,  2  (a),  to  the 
same  effect. 

And  the  preceding  case  is  cited  and 
followed  in  White  v.  Willard  (1908) 
282  111.  464,. 83  N.  E.  954  (reservation 
of  use  and  control  for  life,  and  provi- 
sion that  title  of  grantees  become  ab- 
' solute  only  on  grantor's  death);  Calef 
V.  Parsons  (1892)  48  UL  App.  253  (res- 
ervation of  possession  during:  grantor's 
life). 

In  Gorham  v.  Daniels  (1861)  28  Vt. 
600,  a  case  involving  a  conveyance  in 
which  a  portion  of  the  conveyed  prem- 
ises w:as  not  to  conw  into  possession 
of  the  grantee  till  the  grantor's  death, 
after  holding  that  the  Statute  of  Uses 
has  never  been  in  force  in  that  state, 
it  is  said :  "The  granting  of  an  estate 
in  fee,  to  take  effect  after  a  particular 
estate  reserve^  as  an  estate  for  life,  or 
lives,  is  not  inconsistent  with  the  law 
of  Enfl^and.  And  if  it  were,  it  could 
have  no  application  here;  for  under 
our  Statute  of  Conveyancing,  there  be- 
ing no  livery  of  seisin  in  fact  neces- 
sary to  invest  the  grantee  with  the  ti- 
tle, but  only  the  seisin  resulting  from 
the  due  execution  and  recording  of  the 
deed,  there  is  no  objection  whatever 
to  the  creating  of  a  freehold  estate,  in 
terms,  to  take  effect  in  future." 

And,  independently  of  the  Statute 
of  Uses,  it  is  held  in  Savage  V.  Lee 
(1884)  90  N.  C.  320,  47  Am.  Rep.  523. 
a  deed  reserving  a  life  estate  in  the 
grantor  may  have  the  effect  of  passing 
a  freehold  estate  in  future,  livery  of 
seisin  having  been  abolished  by  stat- 
ute. 

So,  it  is  said  in  Dick  v.  Miller  (1908) 
160  N.  C.  63,  63  S.  E.  176,  involving 
a  deed  providing  that  the  title  is  vest- 
ed in  the  grantor  during  his  life,  and 
at  bis  death  passes  to  the  grantee, 
that,  "in  this  state,  an  estate  of  free- 
hold may  foe  made  to  commence  in 
futuro." 

And  in  McLain  v.  Garrison  (1905) 
39  Tex.  Civ.  App.  431,.  88  S.  W.  484, 
rehearing  denied  in  (1905)  39  Tex.  Civ. 
App.  440,  89  S.  W.  284,  involving  a  deed 
containing  a  clause  providing,  that  it 
shall  not  take  effect  until  the  grantor's 
death,  it  is  said:  "It  was  a  principle 
recognized  by  the  feudal  law  that 
there  should  always  be  a  known  owner 
of  every  freehold  estate*  and  that  the 
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title  thereto  should  never  be  in  abey- 
ance. Hence,  at  common  law,  a  free- 
hold to  commence  in  future  could  not 
be  conveyed  for  the  reason  that  the 
same  would  be  in  abeyance  from  the 
execution  of  the  conveyance  until  the 
future  estate  of  the  grantee  should 
vest.  Under  the  statute  of  this  state, 
a  freehold  estate  may  be  created  to' 
commence  in  futuro;  .  .  .  and 
hence  the  common-law  principle  above 
stated  has  been  entirely  abrogated." 
The  Texas  statute  provides  that  an 
estate  of  freehold  or  inheritance  may 
.be  made  to  commence  in  futuro  by 
deed  or  convesnance,  in  like  manner  as 
by  will. 

Under  statutes  providing  that  '*con- 
veyances  of  lands,  or  of  any  estate  or 
interest  therein,  may  be  made  by  deed 
executed  by  any  person  having  author- 
ity to  convey  the  same^  .  .  .  and 
acknowledged  and  recorded  .  .  , 
without  any  other  act  or  ceremony,'* 
and  that  "an  estate  of  freehold  or  in- 
heritance may  be  made  to  commence  in 
future  by  deed,  in  like  manner  as  by 
will,"  it  Is  held  in  O'Day  v.  Meadows 
(1905)  194  Mo.  588,  112  Am.-  St.  Rep. 
542,  92  S.  W.  637,  that  a  deed  creating 
an  estate  in  futuro,  by  provision  for 
its  commencing  upon  the  death  of  the 
grantor,  is  valid,  despite  the  commoii- 
law  rule. 

So^  it  is  said  in  Hurst  v.  Hurst 
(1874)  7  W.  Va.  289,  where  the  grantor 
reserved  a  life  interest  in  the  property 
conveyed,  that,  "by  the  Code  of  Vir- 
.^ginia  of  1860,  .  .  .  which  was  in 
force  in  this  state  in  1863,  any  estate 
may  be  made  to  commence  in  futuro 
by  deed,  in  like  manner  as  by  will." 

Under  a  statute  providing  that  "a 
freehold  estate  .  .  .  may  be  created 
to  commence  at  a  future  day,"  the 
common-law  rule  existing  prior  to  the 
Statute  of  Uses  is  abrogated,  and  fu- 
ture estates  may  be  created.*  Spencer 
V.  Robbins  (1886)  106  Ind.  580,  5  N. 
E.  726  (provision  that  property  is  to 
be  divided  among  grantees  upon  grant- 
or's decease);  Cates  v.  Cates  (1893) 
136  Ind.  272,  34  N.  E.  967  (reservation 
of  "all  the  estate  in  said  land,  and  the 
use  and  occupation,"  during  grantor's 
life);  Wilson  v.  Carrico  (1894)  140 
Ind.  533,  49  Am.  St.  Rep.  213,  40  N. 
E.  50  (provision  that  the  instrument 
be  "of  none  effect  until  after  the 
death"  of  the  grantors). 


But,  under  such  a  statute,  "any  lan- 
guage employed  by  the  grantor,  which 
would  be  sufficient  to  create  an  estate 
to  commence  at  a  future  day,  would,  in 
the  nature  of  tke  case,  give  a  present 
interest  in  the  property;"  and  an  in- 
strument which  does  not  give  a  pre»- 
ent  interest  does  not  come  within  the 
provision  of  the  statute.  Leaver  T. 
Gauss  (1888)  62  Iowa,  314,  17  N.  W. 
622.  In  this  case,  the  deed  provided 
that  it  was  to  "commence  after  the 
death  of  both  grantors,"  and  that  the 
grantee  shall  have  no  interest  in  the 
premises,  as  long  as  the  grantors  shall 
live. 

In  Wyman  Brown  (1868)  60  Me. 
189,  after  holding  that  freeholds  may 
be  conveyed  to  commence  in  future, 
under  the  Statute  of  Uses,  it  is  said: 
"We  are  also  of  opinion  that  effect 
may  be  given  to  such  deeds  by  force  of 
our  own  statutes,  independently  of  the 
Statute  of  Uses.  Our  deeds  are  not 
framed  to  ccnvey  a  use  merely,  relying 
upon  the  statute  to  annex  the  legal 
title  to  the  use.  They  purport  to  con- 
vey the  land  itself,  and  being  duly 
acknowledged  and  recorded,  as  our 
statutes  require,  operate  more  like 
feoffments  than  like  conveyances  un- 
der the  Statute  of  Uses."  In  this  con- 
nection Oliver  on  Conveyancing  is 
quoted,  to  the  effect  that,  in  the  trans- 
fer autiiorized  by  statute  in  this  mode, 
"the  land  itself  is  conv^ed,  as  in  a 
feoffment,  except  that  livery  of  seisin 
is  dispensed  with  upon  complying  with' 
the  requisitions  of  the  statute,  ac- 
knowledging and  recording  substituted 
instead  of  it." 

So,  in  Abbott  v.  Holway  (1881)  72 
He.  298,  involving  a  deed  in  which  the 
grantor  provides  that  the  instrument 
is  not  to  take  effect  until  his  decease, 
and  that,  in  case  he  survives  the 
grantee,  the  instrument  is  not  to  be 
operative,  the  preceding  case  is  cited 
and  followed.  Referring  to  the  opinion 
in  that  case,  it  is  said:  "And  he  [Wal- 
ton, J.]  concludes  that  deeds  executed 
in  accordance  with  the  provisions 
of  our  statutes,  and  deriving  their 
validity  therefrom,  may  be  upheld 
thereby,  as  well  as  under  the  Statute 
of  Uses,  notwithstanding  they  purport 
to  convey  freeholds  to  commence  at  a 
future  day.  In  other  words,  the  mere 
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technicalities  of  ancient  law  are  dis- 
pensed with  upon  compliance  with 
statute  requirements.  The  acknowl- 
edgment and  recording  are  accepted 
in  place  of  liveiy  of  seisin,  and  it  is 
competent  to  fix  such  time  in  the  fu- 
ton  as  the  parties  may  agne  upon, 
as  the  time  when  the  estate  of  the 
grantee  shall  commence.  No  more  ne- 
cessity for  limiting  one  estate  upon 
another,  or  for  having  an  estate  (of 
some  sort)  pass  immediately  to  the 
grantee,  in  opposition  to  the  expressed 
intention  of  tha  parties.  The  feoff- 
ment is  to  be  regarded  as  taking  place, 
and  the  livery  of  seisin  as  occurring, 
at  the  time  fixed  in  the  instrument, 
and  the  acknowledgment  and  record- 
ing are  to  be  considered  as  giving  the 
necessary  publicity  which  was  souj^ 
in  the  ancient  ceremony." 

See  Lauck  v.  Logan  (1898)  46  W.  Va. 
261,  31  S.  E.  986. 

4.  iMdependentlff  of  Twth  common  law 
and  statute. 

Although  a  bargain  and  sale  be  in- 
<V»erative  as  a  covenant  to  stand  seised 
to  uses,  because  the  consideration  ex- 
pressed is  valuable,  and  not  merely 
blood  or  marriage,  or  although  the 
Statute  of  Uses  be  not  in  force  when 
the  bargain  and  sale  is  executed,  it  is 
held  in  Chandler  v.  Chandler  (1880) 
66  267,  involving  the  deed  reserv- 
ing the  entire  use  of  the  land  conveyed 
for  the  grantor's  life,  that,  in  either 
case,  the  court  of  equity  should  eon- 
template  the  actual  rights  of  the  par- 
ties, and  construe  the  instrument  in 
such  a  manner  as  to  effectuate  their 
intention,  and  that  it  has  power  to 
determine  the  actual  rights  of  the  par- 
ties and  prevent  future  complications, 
and  that  such  a  deed,  reserving  a  life 
estate  in  the  grantor,  should  be  treated 
as  a  contract  to  convey,  and  enforced 
by  the  decreeing  of  a  formal  convey- 
ance of  the  fee  to  the  grantee,  and  a 
reconveyance  by  the  grantee  of  a  life 
estate  to  the  grantor. 

So,  it  is  held  in  Fish  v.  Sawyer 
(1836)  11  Com.  646,  that,  irrespective 
of  the  Enfl^ish  common  law,  it  has  been 
the  practice  and  usage  in  that  jurisdic- 
tion to  consider  conveyances  to  take 
effect  in  futuro  as  valid,  and  that, 
accordingly,  by  the  common  law  in 


Connecticut,  a  deed  conveying  a  fee 
and  reserving  a  life  estate  in  the 
grantor  is  not  invalid.  In  that  case, 
the  grantor  reserved  the  use  and  im- 
provranent  of  the  proper^  during  his 
life. 

And  although  both  in^tlied  cove 
nants  and  uses  have  been  abolished 
in  that  jurisdiction  by  statute,  it  is 
held  in  Ferguson  v.  Mason  (1884)  60 
Wifc  377,  19  N,  W.  420,  that  a  convey- 
ance of  land  in  fee,  to  take  effect  in 
futuro,  is  valid.  The  decision  is  based 
on  the  present  system  of  allodial  ten- 
ures in  operation  in  that  state. 

In  holding,  in  Puukaiakea  v.  Hiaa 
(1886)  5  Haw.  484,  that  the  rule  of  the 
common  law  with  respect  to  the  im- 
possibility of  creating  estates  to  com- 
mence in  futuro  !s  not  in  force  in  Ha- 
waii, it  is  said  that  'this  rule  is  based 
on  the  necessity  which  once  existed, 
but  has  now  passed  away,  of  livery  of 
seisin."  . 

h.  tn  r^apeet  to  peraonaUy. 
Where,  in  Ingram  v.  Porter  (1827) 
4  M'Cord,  L.  (S.  C.)  198,  involving  a 
grant  of  a  slave  to  hold  after  the 
grantor's  death,  it  is  urged  that,  in 
analogy  to  the  principle  regarding 
covenants  to  stand  seised  to  the  use  of 
land,  the  grant  might  be  considered 
as  giving  the  right  to  the  grantee  and 
making  the  grantor  trustee  for  life, 
or  as  making  the  grantee  trustee  for  , 
the  grantor  for  life,  it  is  held  that  the 
Statute  of  Uses  relates  entirely  to 
lands,  and  that  it  has  no  effect  to  ren- 
der valid  a  grant  of  a  future  estate 
in  chattels,  wherein  a  life  estate  is 
reserved. 

So,  in  Vernon  v.  Inabnit  (1810)  2 
Brev.  (S.  C)  411,  involving  a  deed  of 
a  slave,  in  which  the  grantor  ^served 
possession  of  the  slave  during  his  life, 
it  is  said  that  '*it  is  settled  law  that  a 
man  cannot  limit  a  personal  chattel  to 
one  for  life,  and  the  remainder  to  an- 
other, except  by  will  or  by  deed  of 
trust." 

However,  in  Jaggeia  v.  Estes  (1848) 
2  Strobh.  Eq.  (S.  C)  848,  49  Am.  Dec. 
674,  involving  a  deed  conveying  to  the 
grantee  certain  slaves,  "to  have  and  to 
hold  .  .  .  at  my  death."  it  is  held 
that  a  future  interest  in  a  chattel  may 
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be  created  by  deed,  without  the  neces- 
sity of  resortins:  to  a  trust.. 

And  the  preceding. case  is  cited  and 
folUowed  in  Babb  v.  Harrisosj  (1856)  9 
Rich.  Eq..  (S.  C.)  Ill,  70  Am.  Dec.  208. 

And  it  is  held  in  Duke  v.  Dyches 
(1829)  2  Strobh.  Eq.  (S.  C)  863,  note, 
involyixur  an  instrument  in  which  the 
maker  jrave  certain  slaves  to  his 
daughter,  reserving  to  himself  a  life 
estate  therein,  that  .personal  property 
can  be  limited  over  by  deed,  to  take 
effect  after  the  termination  of  a.  life 
estate  therein. 

And  where,  in  Alexander  v*  Burnett 
.  (1851)  6  Rich.  L.  (S.  &)  1S%  a  grantor 
of  slaves  provide^  in  his  deed  that,  the 
instrument  was  to  be  of  no  effect  until 
his  death,  it  is  said  that  "since  the 
cases  of  Duke  v.  Dyches  (S.  C.)  supra, 
and  Jaggers  v.  Estes  (S.  C.)  supra,  it 
is  no  longer  an  open  question  whether 
a  man  may  not,  by  deed  duly  delivered 
as  8wk,  give  to  another  a  negro,  re- 
serving to  himself  a  life  estate  therein, 
provided  that,  by  the  operation  of  the 
deed,  a  present  title  passes  to  the 
-  donee,  but  the  possession  only  is  post- 
poned to  the  death  of  the  donor." 

And  BO  in  Wall  v.  Wall  (1855)  SO 
Miss.  91,  64  Am.  Dec.  147,  involving  a 
deed  conveying  both  real  and  personal 
estate,  and  containing  provisions  con- 
strued as  amounting  to  a  reservation 
of  a  life  estate  in  the  grantor,  it  is 
said:  "With  regard  to  the  personal 
•  estate,  the  rule  is  generally  held  by 
the  courts  In  this  country  that  a  deed 
conveying  chattels  to  a  donee,  reserv- 
ing the  possession  «nd  use  of  the  prop- 
erty to  the  donor  during  his.  life,  is 
valid,  though  the  deed  be  not  made 
to  a  trustee  for  the  parties  in  inter- 
eat." 

In  Banks  v.  Marksberry  (1823)  3 
Litt.  (Ky.)  275,  involving  a  gift  of 
slaves  in  which  the  grantor  reserves 
a  life  estate,  it  is  held  that,  although 
slaves  are,  by  statute,  made  real  es- 
tate, yet  they  are  subject  to  the  rules 
regulating  personalty,  and  accordingly 
not  within  the  common-law  rule  re- 
lating to  the  creation  of  estates  to  be- 
gin in  future. 

"Nothing  is  better  settled/'  itila  said 
in  Gaines  v.  Marley  (1831)  2  Yerg. 
(Tenn.)  682,  "than  that  an  interest  in 


remainder,  after  an  interest  for  life 
expires,  may  be  limited  in  a  deed  for 
slaves,  and  that  the  first  taker  for 
life  does  not  take  .the  entire  interest, 
as  was,  in  earlier  times,  the  English 
law  with  reference  to  personal  prop- 
er^." The  instrument  in  question  is 
a  deed  of  gift,  in  which  the  donor  re- 
serves the  "possession,  use,  and  labor" 
of  the  slaves  for  his  lifetime,,  and  pro- 
vides that,  after  his  death,  the  donjee 
is  to  have  "actual  possession,  in  con- 
nection with  his  absolute  title." 

It  is  said  obiter  in  Watson  v.  Wat- 
son (188&)  24  S.  C.  228,  58  Am.  Rep. 
247:  "It  is  true  that  the  SUtute  of 
Uses  does  not  apply  to  personalty,  and 
it  is  also  true  th&t,  at  common  law, 
while  a  conveyance  of  a  chattel  might 
be  made  to  commence  in  future  at  a 
definite  time  fixed,  yet  it  could  not  be 
made  after  a  life  estate,  because  a 
life  estate  was  supposed  to  be  of  long- 
er duration  than  any  chattel.  This 
ancient  common-law  rule,  however, 
.  has  been  much  modified  since,  and  it 
cannot  be  said  now  that  it  has  been 
established  as  an  inflexible  rule  to 
be  applied  in  all  cases  of  personalty, 
without  regard  to  the  circumstances. 

m.  wm  and  deed  dlsMH^ulcfced. 

a.  In  general. 

1,  tnatrument  passing  prement  irrevo- 
cable interest. 

Ab  is  pointed  out  above,  the  term 
"interest,"  as  used  in  this  note,  is  not 
to  be  confused  with  "estate."  A  deed 

may  pass  a  present  interest  in  prop- 
erty, the  estate  in  which  is  a  future 
one.  One  has  an  interest  in  property 
when  he  presently  owns  or  holds  some 
property  rights  therein,  regardless  of 
the  time  at  which  the  estate  comes  into 
enjoyment. 

Where  the  provision  in  an  instru- 
ment in  the  form  of  a  deed,  postponing 
its  taking  effect  until  after  the  death 
of  the  grantor,  is  construed  as  passing 
a  present  interest  in  the  grantee,  the 
instrument  is  a  deed. 

Alalmma. — Thompson  v.  Johnson 
(1861)  19  Ala.  69;  Gillfaam  v.  Uustin 
(1868)  42  Ala.  866;  HcGuire  v.  Bank 
of  Mobile  (1868)  42  Ala.  689;  Daniel  t. 
Hill  (1875)  52  Ala.  430;  Jordan  Jor- 
dan (1880)  66  Ala.  301 ;  Trawick  v.  Da^ 
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Tis  (1888)  85  Ala.  342,  5  So.  83;  Abney 
T.  Hoore  (1894)  106  Ala.  181,  18  So. 
60 ;  Hays  t.  Burleson  (1913)  180  Ala. 
396,  61  So.  76;  Graves  v.  Wheeler 

(1913)  180  Ala.  412.  61  So.  341 ;  SmiUi 
V.  Davis  (1917)  199  Ala.  687,  75  So.  22. 

Arkansas. — Bunch  v.  Nicks  (1887) 
60  Ark.  367,  7  S.  W.  563. 

California. — Tennant  v.  John  Ten- 
nant  Memorial  Home  (1914)  167  Cal. 
570,  140  Pac.  242;  Niccolls  v.  NiccoUs 

(1914)  168  Cal.  444. 143  Pac.  712. 
Florida. — Johns  v.  Bowden  (1914) 

68  Fla.  32,  66  So.  156. 

Georgia.— Watson  v.  Watson  (1857) 
22  Ga.  460;  Hall  v.  Bragg  (1859)  28 
Ga.  330;  Daniel  v.  Veal  (1861)  32  Ga. 
589;  Brewer  v.  Baxter  (1870)  41  Ga. 
212,  4  Am.  Rep.  530;  Shelton  v.  Eden- 
field  (1918)  148  Ga.  128.  96  S.  E.  3. 

niinoia.— Roth  v.  Michalis  (1888) 
125  HI.  325,  17  N.  E.  809. 

Indiana.— Spencer  v.  Kobbins  (1886) 
106  Ind.  580,  6  N.  E.  726;  Stroup  v. 
Stroup  (1894)  140  Ind.  179,  27  L.R.A. 
523,  39  N.  E.  864;  Timmons  v.  Tim- 
znons  (1911)  49  Ind.  App.  21.  96  N.  E. 
622. 

Iowa.— Craven  v.  Winter  (1874)  38 
Iowa,  471;  Leaver  v.  Gauss  (1883)  62 
Iowa,  314,  17  N.  W.  522;  Saunders  v. 
Saunders  (1901)  115  Iowa.  275,  88  N. 
W.  329;  Tuttle  v.  Raish  (1902)  116 
Iowa.  331,  90  N.  W.  66;  Lewis  v.  Cur- 
nutt  (1906)  130  Iowa,  423,  106  N.  W. 
914;  Ransom  v.  Pottawattamie  County 

(1915)  168  Iowa,  570,  150  N.  W.  657; 
Meyer  v.  Stortenbecker  (1917)  184 
Iowa.  441,  165  N.  W.  466;  Shaull  v. 
Shaull  (reported  herewith)  ante,  16. 

Kansas.- Reed  v:  Hazleton  (1887)  37 
Kan.  321,  15  Pac.  177;  Bevins  v.  Phil- 
lips (1897)  6  Kan.  App.  324,  61  Pac.  59. 

Kentucky.- Rawlings  v.  McBOberts 
<1894)  96  Ky.  846.  26  S.  W.  601;  Ison 

Halcomb  (1910)  136  Ky.  623,  124  S. 
W.  813;  Taylor  v.  Purdy  (1912)  151 
Ky.  82,  151  S.  W.  45. 

Michigan. — Hitchcock  v.  Simpkins 
(1894)  99  Mich.  198,  58  N.  W.  47; 
Leonard  v.  Leonard  (1906)  145  Mich. 
568.  108  N.  W.  986;  Moody  v.  Macom- 
ber  (1910)  159  Mich.  657,  134  Am.  St 
Rep.  755,  124  N.  W.  549. 

Minnesota. — Thomas  v.  Williams 
(1908)  105  Minn.  88.  117  N.  W.  166; 


Smith  V.  Cbrey  (1914)  126  Minn.  190, 
145  N.  W.- 1067. 

MissimippL— Wall  y.  Wall  (1866)  30 
Miss.  91,  64  Am.  Dec.  147;  Sartor  v. 
Sartor  (1861)  39  Miss.  760;  McDsiniel 
V.  Johns  (1871)  45  Miss.  632;  Cunning- 
ham t.  Davis  (1884)  62  Miss.  366; 
Thomas  v.  Byrd  (1916)  112  Miss.  692, 
73  So.  725;  Cox  v.  Reed  (reported  here- 
with) ante,  5. 

HiSBlniri.— Miller  v.  Holt  (1878)  68 
Mo.  684;  Murphy  t.  Gabbert  (1901) 
166  Mo.  696,  89  Am.  St.  Rep.  788,  66  S. 
W.  536;  Griffin  v.  Mcintosh  (1903)  176 
Mo.  392,  75  S.  W.  677;  O'Day  v.  Mead- 
ows (1906)  194  Mo.  588,  112  Am.  St. 
Rep.  542,  92  S.  W.  637;  Aldridge  v.  Al- 
dridge  (1906)  202  Mo.  565,  101  S.  W. 
42;  Givens  V.  Ott  (1909)  222  Mo.  395, 
121  S.  W.  23;  Terry  v.  Glover  (1911) 
235  Mo.  644.  139  S.  W.  337;  Sims  v. 
Brown  (1913)  262  Mo.  68,  158  S:  W. 
624;  Priest  v.  McFarlaiTd  (1914)  262  - 
Mo.  229,  171  S.  W.  62. 

Nebraska. — Pinkhara  v.  Pinkham 
(1898)  55  Neb.  729,  76  N.  W.  411. 

New  Jersey.-^— Sibley  v.  Somers 
(1901)  62  N.  J.  Eq.  595,  50  Atl.  321. 

New  York.— Re  Diez  (1872)  50  N.  Y. 
88. 

North  Carolina.— Clayton  v.  Liver- 
man  (1846)  29  N.  C.  (7  Ired.  L.)  92; 
Phifer  v.  MulHs  (1914)  167  N.  C.  405, 
83  S.  E.  582. 

Oregon. — Beebe  v.  McKenzie  (1890) 
19  Or.  296,  24  Pac.  236 ;  Sappingfield  v. 
King  (1907)  49  Or.  102,  8  LJt.A.{N.S.) 
1066,  89  Pac.  142,  affirmed  on  rehear- 
ing in  (1907)  49  Or.  109,  90  Pac.  150. 

Pennsylvania.  —  Turner  v.  Scott 
'  (1866)  61  Pa.  126;  Nixon  v.  Frick  Coke 
Co.  (1900)  27  Pa.  Co.  Ct.  150;  Muntz 
V.  Whitcomb  (1909)  40  Pa.  Super.  Ct. 
553. 

South  Carolina. — ^Bagsdale  v.  Booker 
(1826)  2  Strobh.  Eq.  348,  note;  Jag- 
gers  V.  Estes  (1848)  2  Strobh.  Eq.  343. 
49  Am.  Dec.  674;  Babb  v.  Harrison 
(1856)  9  Rich.  Eq.  Ill,  70  Am.  Dec. 
203;  Folk  v.  Vam  (1857)  9  Rich.  Eq. 
308;  Willianw  v.  Sullivan  (1868)  10 
Rich.  Eq.  217. 

South  Dakota. — Trumbaus  v.  Rust 
(reported  herewith)  ante,  10. 

Tennessee. — Watkins  v.  Dean  (1837) 
10  Yerg!  321,  31  Am.  Dec.  583;  Swails 
V.  Bushart  (1869)  2  Head,  561;  Swiney 
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V.  Swiney  (1884)  14  Lea,  816;  Ellis  v. 
Pearson  (1900)  104  Tenn.  591,  58  S.  W. 
318. 

West  Virginia. — Lauck  v.  Logan 
(1898)  46  W.  Va.  251,  31  S.  E.  986. 

Wymning.  —  Watts  v.  Lawrence 
(1919)  —  Wyo.  — ,  186  Pac.  719,  re- 
hearing denied  in  (1920)  —  Wyo.  — , 
188  Pac.  84. 

England. — Habergham  t.  Vincent 
(1793)  2  Ves.  Jr.  204,  30  Eng.  Reprint, 
596,  4  Bro.  Ch.  353,  29  Eng.  Reprint, 
931;  Shingler  v.  Pemberton  (1832)  4 
Hagg.  Eccl.  Rep.  366. 

In  Georgia,  it  is  specifically  pro- 
vided by  Code  that  an  instrnmeiit  pass- 
ing a  present  interest  in  property  is 
a  deed.  Bright  v.  Adams  (1874)  51 
Ga.  239;  Williams  v.  Tolbert  (1880) 
66  Ga.  127;  Sperber  v.  Balster  (1881) 
66  Ga.  317;  Ward  v.  Campbell  (1884) 
78  Ga.  97;  Worby  v.  Daniel  (1892)  90 
Ga.  660,  16  S;  E.  938;  Colueb  v.  Cak^ 
TES  (reported  herewith)  ante,  1. 

As  said  above,  it  is  not  necessary  to 
a  deed  that  the  grantee  take  a  present 
estate  in  the  property  conveyed.  If 
the  interest  is  a  present  one,  the  in- 
strument  is  a  deed,  and  it  is  immaterial 
that  the  enjoyment  of  the  estate  is 
postponed  till  some  future  time. 

Alabama. — Gillham  v.  Mustin  (1868) 
42  Ala.  365 ;  McGuire  v.  Bank  of  Mobile 
(1868)  42  Ala.  689;  Jordan  v.  Jordan 
(1880)  66  Ala.  301;  Trawick  v.  Davis 
(1888)  86  Ala.  342,  6  So.  83;  Crocker 
V.  Smith  (1891)  94  Ala.  296,  16  L.RJ^. 
676,  10  So.  258;  Mays  v.  Burleson 
(1913)  180  Ala.  396,  61  So.  75;  Craft 
V.  Moon  (1917)  201  AU.  11.  75  So.  302.  • 

ArkanuMUL— Bunch  v.  Nicks  (1887) 
50  Ark.  867,  7  S.  W.  668. 

Georgia.— Daniel  v.  Veal  (1861)  S2 
Ga.  689. 

Indiana. — Stroup  v.  Stroup  (1894) 
140  Ind.  179,  27  L.R.A.  623,  89  N.  E. 
864;  Timmons  v.  Timmons  (1911)  49 
Ind.  App.  21,  96  N.  E.  622. 

lowa^-Craven  v.  Winter  (1874)  88 
Iowa,  471;  Lewis  v.  Curnutt  (1906) 
130  Iowa.  423,  106  N.  W.  914;  Ransom 
V.  Pottawattamie  County  (1916)  168 
Iowa,  670,  150  N.  W.  657;  Shaull  v. 
Sbaull  (reported  herewith)  ante,  16. 

Kansas. — Reed  v.  Hazleton  (1887) 
37  Kan.  321,  16  Pac.  177. 


Mimesota. — Thomas  v.  Williams 
(1908)  105  Minn.  88,  117  N.  W.  165, 

Hisstosippi. — McDaniel  v.  Johns 
(1871)  45  Miss.  632. 

HisBMuri. — Christ  v.  Kuehne  (1902) 
172  Mo.  118,  72  S.  W.  637;  O'Day  v. 
Meadows  (1906)  194  Mo.  688,  112  Am. 
St.  Rep.  542,  92  S.  W.  637;  Aldridge  v. 
Aldridge  (1906)  202  Mo.  665,  101  S. 
W.  42;  Sims  v.  Brown  (1913)  252  Mo. 
58, 158  S.  W.  624;  Priest  v.  McFarland 
(1914)  262  Mo.  229,  171  S.  W.  62. 

Nebraska. — Pinkham  v.  Pinkham 
(1898)  56  Neb.  729,  76  N.  W.  411. 

New  York^Re  Dtez  (1872)  50  N.  Y. 
88. 

North  Carolina.— Ph  if er  v.  MuUia 
(1914)  167  N.  C.  405,  83  S.  E.  582. 

Oregon.— Beebe  v.  McKenzie  (1890) 
19  Or.  296,  24  Pac.  236;  Sappingfield  v. 
King  (1907)  49  Or.  102,  8  L.R.A.(N.S.) 
1066.  89  Pac.  142,  affirmed  on  rehear- 
ing in  (1907) -49  Or.  109.  90  Pac.  150. 

Pennsylvaida. — ^Nixon  v.  Frick  Coke 
Co.  (1900)  27  Pa.  Co.  Ct  150. 

South  Carolina. — Babb  v.  Harrison 
(1856)  9  Rich.  Eq.  Ill,  70  Am.  Dec. 
203;  Folk  v.  Vam  (1857)  9  Rich.  Eq. 
303;  Williams  v.  Sullivan  (1868)  10 
Rich.  Eq,  217. 

South  Dakota.— Tkuubauek  v.  Rust 
(reported  herewith)  ante,  10. 

Tennessee.  —  Swails  v.  Bushart 
(1859)  2  Head.  661 ;  Swiney  v.  Swiney 
(1884)  14  Lea.  316;  Ellis  v.  Pearson 
(1900)  104  Tenn.  591,  58  N.  W.  318. 

West  Virginia. — Lauck  v.  Logan 
(1898)  45  W.  Va.  251,  31  S.  E.  986. 

Canada.  —  Simpson  v.  Hartaian 
(1868)  27  U.  C.  Q.  B.  460. 

England.  —  Habergham  v.  Vincent 
(1793)  2  Ves.  Jr.  204,  30  Eng.  Reprint, 
596,  4  Bro.  Ch.  S5S,  29  Eng.  Reprint, 
931. 

And,  in  Georgia,  it  is  provided  by 
Code  that,  where  the  interest  passed  is 
a  present  one,  the  instrument  is  a 
deed,  irrespective  of  the  postponement 
of  the  enjoyment  of  the  estate  granted. 
Williams  v.  Tolbert  (1880)  66  Ga.  127; 
Worley  v.  Daniel  (1892)  90  Ga.  650. 16 
S.  E.  938. 

The  conveyance  of  a  present  inter- 
est operates,  of  course,  unless  there  is 
a  specific  reservation  of  a  power  of 
revocation,  to  cut  off  all  the  grantor's 
rights  in  Uie  interest  conveyed.  Hav- 
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ins:  disposed  of  it  by  a  present  con- 
veyance, lie  cannot  retake  it;  and  the 
conveyance  is  irrevocable.  Hence, 
it  is  said  that  an  instrument  contain- 
ing a  clause  postponing  its  taking  ef- 
fect nntH  after  the  maker's  death, 
whi^  passes  an  interest  that  is  irrev- 
ocable, is  a  deed.  Crocker  v.  Smith 
<1891>  94  Ala.  295.  16  L.R.A.  676,  10 
So.  258;  Abney  v.  Moore  (1894)  106 
Ala.  131.  18  So.  60;  Gomez  v.  Higgins 
(1900)  130  Ala.  493;  Mays  v.  Burle- 
son (1913)  180  Ala.  396,  61  So.  75; 
Craft  V.  Moon  (1917)  201  Ala.  11,  75 
So.  302;  McGIawn  v.  McGlawn  (1866) 
17  Ga.  284;  Gou<iEa  v.  Cabtek  (report- 
ed herewith)  ante,  1;  Abbott  v. 
Holway  (1881)  72  Me.  298;  O'Day  v. 
Meadows  (1906)  194  Mo.  688,  112  Am. 
St.  Rep.  642,  92  S.  W.  637;  Priest  v. 
McFarland  (1914)  262  Mo.  229,  171  S. 
W.  62;  WiHiama  v.  Sullivan  (1868)  10 
Rich.  Eq.  (S.  C)  217. 

It  is  said  in  Sharp  v.  Hall  (1888)  86 
Ala.  110, 11  Am.  St.  Rep.  2S,  6  So.  497: 
"Deeds,  once  executed,  are  irrevoca- 
ble, itnless  such  power  is  reserved  in 
the  instrument.  Wills  are  always  rev- 
ocable, so  long  as  the  testator  lives 
and  retains  testamentary  capacity. 
Deeds  take  effect  by  delivery,  and  are 
operative  and  binding  during  the  life 
of  the  srrantor.  Wills  are  ambulatory 
during  the  life  of  the  testator,  and 
have  no  effect  until  his  death." 

S.  tfUArument  passing  revoeahle  interest 
to  take  elfect  after  nuOeer'm  eleaih. 

As  is  pointed  out  above,  the  term 
"interest,"  as  used  in  this  note,  is  not 
to  be  confused  with  "estate."  A  deed 
may  pass  a  present  interest  in  prop- 
erty, the  estate  in  which  is  a  future 
one.  One  has  an  interest  in  property 
when  he  presently  owns  or  holds  some 
property  rights  therein,  regardless  of 
the  time  at  which  he  comes  into  en- 
joyment of  the  estate. 

Where  the  provision  ia  an  instru- 
ment, postponing  its  effect  until  after 
the  death  of  the  grantor,  is  construed 
as  passing  an  interest  not  to  take  effect 
until  the  death  of  the  maker,  the 
instrument  is  testamentary  in  charac- 
ter, notwithstanding  that  in  form  it 
may  be  a  deed. 

Alabama^— Gillham  v.  Mustin  (1868) 
42  Ala.  366;  HcGuira  v.  Bank  of  Mobile 


(1868)  42  Ala.  689;  Daniel  v.  Hill 
(1876)  52  Ala.  430;  Jordan  v.  Jordan 
(1880)  65  Ala.  301;  Trawick  v.  Davis 
(1888)  85  Ala.  342,  5  So.  83;  Crocker 
V.  Smith  (1891)  94  Ala.  295,  16  L.R.A. 
576. 10  So.  258;  Abney  v.  Moore  (1894) 
106  Ala.  131,  18  So.  60;  Gomez  v.  Hig- 
gins (1900)  130  Ala.  498;  Mays  v.  Bur- 
leson (1913)  180  Ala.  396,  61  So.  75; 
Smith  v.  Davis  (1917)  199  Ala.  687,  76 
So.  22. 

Arkansas. — ^Bunch  v.  Nicks  (1887) 
60  Ark.  367,  7  S.  W.  568. 

Georgia.  —  Gumming  v.  Gumming 
(1847)  3  Ga.  460;  Jackson  v.  Culpepper 
(1847)  8  Ga.  669;  Watson  v.  Watson 
(1857)  22  Ga.  460;  Hall  V.  Bragg 
(1859)  28  Ga.  330;  Daniel  v.  Veal 
(1861)  32  Ga.  589;  Price  v.  Gross 
(1918)  148  Ga.  137.  96  S.  E.  4. 

niinois.— Roth  v.  Michalis  (1888) 
125  111.  325,  17  N.  E.  809;  Robinson  v. 
Brewster  (1892)  140  III.  649,  38  Am. 
St.  Rep.  266.  30  N.  E.  683. 

Ihdiaiia.— Stroup  v.  Stroup  (1894) 
140  Ind.  179,  27  L.R.A.  623,  39  N.  E. 
864;  Timmons  v.  Timmons  (1911)  49 
Ind.  App.  21,  96  N.  E.  622. 

Iowa.— Craven  v.  Winter  (1874)  38 
Iowa,  471 ;  Saunders  v.  Saunders 
(1901)  115  Iowa,  275,  88  N.  W.  329; 
Tuttle  V.  Raish  (1902)  116  Iowa,  331, 
90  N.  W.  66 ;  Lewis  v.  Cumutt 
(1906)  130  Iowa,  428,  106  N.  W.  914; 
Ransom  v.  Pottawattamie  County 
(1915)  168  Iowa.  670,  150  N.  W.  657; 
Shaull  v.  Shaull  (reported  herewith) 
ante,  15. 

Kansas. — ^Reed  v.  Hazleton  (1887) 
37  Kan.  321,  16  Pac.  177;  Bevins  v. 
Phillips  (1897)  6  Kan.  App.  S24,  61 
Pac.  59. 

Kentucky. — Phillips  v.  Thomas  Lum- 
ber Co.  (1893)  94  Ky.  445,  42  Am.  St 
Rep.  367, 22  S.  W.  662 ;  Rawlings  v.  Mc- 
Roberts  (1894)  95  Ky.  346,  25  S.  W. 
601 ;  Hunt  v.  Hunt  (1904)  119  Ky.  39, 
68  L.R.A.  180,  82  S.  W.  998,  7  Ann. 
Gas.  788;  Ecklar  v.  Robinson  (1906) 
29  Ky.  L.  Rep.  1038.  96  S.  W.  845; 
Ison  V.  Halcomb  (1910)  136  Ky.  523, 
124  S.  W.  813;  Taylor  v.  Purdy  (1912) 
151  Ky.  82,  151  S.  W.  46. 

Blichigan. — ^Bigley  v.  Souvey  (1881) 
46  Mich.  370,  8  N.  W.  98;  Re  Lauten- 
shlager  (1890)  80  Mich.  286,  46  N.  W. 
147;  Hitchcock  v.  Simpkins  (1894)  99 
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Mich.  198,  58  N.  W.  47;  Lincoln  v.  Felt 
(1902)  1S2  Mich.  49,  92  N.  W.  780; 
Leonard  v.  Leonard  (1906)  145  Mich. 
568,  108  N.  W.  985;  Mclntyre  v.  Mc- 
Intyre  (1909)  156  Mich.  240,  120  N.  W. 
587;  Moody  v.  Macomber  (1910)  159 
Mich.  657,  134  Am.  St.  Rep.  756,  124 
N.  W.  549. 

Minnesota.  —  Thomas  v,  Williams 
(1908)  105  Minn.  88,  117  N.  W.  155; 
Smith  V.  Corey  (1914)  125  Minn.  190, 
145  N.  W.  1067. 

Mississippi.— Wall  v.  Wall  (1855)  30 
Miss.  91,  64  Am.  Dec.  147;  Sartor  v. 
Sartor  (1861)  39  Miss.  760;  McDaniel 
V.  Johns  (1871)  45  Miss.  632;  Cunning- 
ham V.  Davia  (1884)  62  Miss.  366; 
Simpson  v.  McGee  (reported  here- 
with) ante,  4;  Thomas  v.  Byrd  (1916), 
112  Miss.  692,  73  So.  725;  Cox  v.  Reed 
(reported  herewith)  ante,  5. 

MissourL— Miller  v.  Holt  (1878)  68 
Mo.  584;  Murphy  v.  Gabbert  (1901) 
166  Mo.  696,  89  Am.  St.  Rep.  733,  66  S. 
W.  636;  Christ  v.  Kuehne  (1902)  172 
Mo.  118,  72  S.  W.  537;  Griffin  v.  Mcin- 
tosh (1903)  176  Mo.  392,  75  S-  W.  677; 
O'Day  V.  Meadows  (1905)  194  Mo.  588, 
112  Am.  St.  Rep.  542,  92  S.  W.  637; 
Aldridge  v.  Aldridge  (1906)  202  Mo. 
565,  101  S.  W.  42;  Givens  v.  Ott  (1909) 
222  Mo.  395,  121  S.  W.  23;  Terry  v. 
Glover  (1911)  235  Mo.  544,  139  S.  W. 
387;  Sims  v.  Brown  (1913)  252  Mo. 
58.  158  S.  W.  624;  Goodale  v.  Evans 
(1914)  263  Mo.  219,  172  S.  W.  370; 
WiMpEY  V.  Ledford  (reported  here- 
with) ante,  7. 

Nebraska.  —  Pinkham  v.  Pinkham 
(1898)  55  Neb.  729,  76  N.  W.  411. 

New  Jersey.  —  Sibley  v.  Somers 
(1901)  62  N.  J.  Eq.  695,  60  Atl.  321. 

New  York.— Re  Diez  (1872)  60  N.  Y. 
88. 

North  Carolina. — Robertson  v.  Dunn 
(1812)  6  N.  C.  (2  Murph.)  133,  5  Am. 
Dec.  526;  Re  Belcher  (1872)  66  N.  C. 
51;  Egerton  v.  Carr  (1886)  94  N.  C. 
648,  55  Am.  Rep.  630;  Phifer  v.  MuUis 
(1914)  167  N.  C.  406,  83  S.  E.  582. 

Oregon. — ^Beebe  v.  McKenzie  (1890) 
19  Or.  296,  24  Pac.  236;  Sappingfield  v. 
King  (1907)  49  Or.  102,  8  L.R.A.(N.S.) 
1066,  89  Pac.  .142,  affirmed  on  rehear- 
ing in  (1907)  49  Or.  109,  90  Pac.  150. 

Pennsylvania.  —  Turner  t.  Scott 
(1866)  51  Pa.  126;  Nixon  t.  Frick  Coke 


Co.  (1900)  27  Pa.  Co.  Ct.  150;  Muntz  v. 
Whitcomb  (1909)  40  Pa.  Super.  Ct. 
553. 

South  Carolina. — Ragsdale  v.  Book- 
er (1826)  2  Strobh.  Eq.  348,  note; 
Crawford  v.  M'Elvy  (1848)  2  Speers,  L. 
226;  Welch  v.  Kinard  (1843)  Speers, 
Eq.  266;  Jaggers  v.  Estes  (1848)  2 
Strobh.  Eq.  343, 49  Am.  Dec.  674;  Babb 
V.  Harrison  (1856)  9  Rich.  Eq.  Ill,  70 
Am.  Dec.  203;  Alexander  v.  Burnet 
(1851)  5  Rich.  L.  189. 

South  Dakota. — Truhbauer  v.  Rust 
(reported  herewith)  ante,  10. 

Tennessee.— Watkins  v.  Dean  (1837) 
10  Yerg.  821,  81  Am.  Dec.  683 ;  Swails 
T.  Bushart  (1869)  2  Head,  661;  Ellis 
T.  Pearson  (1900)  104  Tenn.  691,  68  S. 
W.  318. 

Texas.— Faulk  v.  Faulk  (1859)  28 
Tex.  653;  Ellison  v.  Keese  (1860)  26 
Tex.  Supp.  83;  Ferguson  v.  Ferguson 
.  (1864)  27  Tex.  339;  Carlton  v.  Cam- 
eron (1880)  64  Tex.  72.  38  Am.- Rep. 
620;  Chavez  v.  Chavez  (1890)  —  Tex. 
— ,  13  S.  W.  1018. 

West  Virginia. — Roberta  v.  Coleman 
(1892)  37  W.  Va.  143,  16  S.  E.  482; 
Lauck  V.  Logan  (1898)  45  W.  Va.  251, 
31  S.  E.  986. 

Canada.  —  Simpson  v.  Hartman 
(1868)  27  U.  C.  Q.  B.  460. 

England.  —  Habergham  t.  Vincent 
(1793)  2  Ves.  Jr.  204.  30  Eng.  Reprint, 
595,  4  Bro.  Ch.  353,  29  Eng.  Reprint, 
931;  Shingler  v.  Pemberton  (1832)  4 
Hagg.  Eccl.  Rep.  356. 

In  Georgia,  it  is  specifically  provid- 
ed by  Code  that  an  instrument  which 
conveys  an  interest,  to  take  effect  at 
the  maker's  death,  is  a  will.  Bi'ight 
V.  Adams  (1874)  61  Ga.  239;  Williams 
V.  Tolbert  (1880)  66  6a.  127;  Sperber 
V.  Balater  (1881)  66  Ga.  317;  Ward  v. 
Campbell  (1884)  73  Ga.  97;  Worley 
V.  Daniel  (1892)  90  Ga.  660,  16  S.  E. 
938 ;  Collier  v.  Caster  (reported  here- 
with) ante,  1. 

The  maker  of  a  dispositive  instru- 
ment which  passes  an  interest  that  is 
to  take  effect  only  upon  the  maker's 
death  does  not  thereby  deprive  him- 
self of  the  right  of  revoking  the  in- 
strument; and  it  is  revocable  and  am- 
bulatory. Hence,  it  is  said  that  an 
instrument  containing  a  clause  post- 
poning its  taking  effect  until  after  the 
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maker's  death,  which  passes  an  inter- 
est  that  is  revocable  and  ambulatory, 

is  testamentary  in  character. 

Alabama.— Sharp  v.  Hall  (1888)  86 
Ala.  110,  11  Am.  St.  Rep.  23,  5  So.  497; 
Crocker  v.  Smith  (1891)  94  Ala.  295, 
16  L.R.A.  576,  10  So.  258;  Abney  v,  " 
Moon  (1894)  106  Ala.  131,  18  So.  60; 
Mays  V.  Burleson  (1913)  180  Ala.  896, 
61  So.  76;  Craft  v.  Moon  (1917)  201 
Ala.  11,  75  So.  302. 

Arkansas.— Bunch  t.  Nicks  (1887) 
50  Arte.  S67,  7  S.  W.  563. 

California.— Re  Hall  (1906)  149  Cal. 
143, 84  Psc.  889;  Tennant  v.  John  Ten- 
nant  Memorial  Home  (1914)  167  Cal. 
570>  140  Pac.  242. 

Georgia.— Hester  t.  Toung  (1847)  2 
Ga.  31;  Jackson  v.  Clulpepper  (1847)  3 
Ga.  569;  Johnson  v.  Yancey  (1866)  20 
Ga.  707,  66  Am.  Dec.  646;  Brewer  v. 
Baxter  (1870)  41  Ga.  212,  5  Am.  Rep. 
630;  Collier  v.  Cabteb  (reported  here- 
with) ante,  1. 

Indiana. — ^Heaston  t.  Erieg  (1906) 
167  Ind.  101,  119  Am.  St.  Rep.  476,  77 
N.  G.  806. 

Kentucky. — Rawlinga  v.  McRoberts 
(1894)  95  Ey.  346,.  25  S.  W.  601. 

Maine.— Abbott  t.  Holway  (1881) 
72  Me.  298. 

Minnesota.  —  Thomas  t.  Williams 
(1908)  105  Minn.  88,  117  N.  W.  155. 

MlselssippL  —  McDaniel  v.  Johns* 
(1871)  46  Miss.  632. 

MiaBonri.  —  O'Day  v.  Meadows 
(1905)  194  Mo.  588,  112  Am.  St.  Rep. 
542,  92  S.  W.  637 ;  Priest  v.  MeFarland 
(1914)  262  Mo.  229,  171  S.  W.  62; 
WiMPBY  V.  Ledford  (reported  here- 
with) ante,  7. 

North  Carolina. — ^Phifer  v.  Mullis 
(1914)  167  N.  C.  406.  88  S.  E.  682. 

Pennsylvania. — Nixon  v.  Frick  Coke 
Co.  (1900)  27  Pa.  -Co.  Ct;  150. 

Texas.  —  Ferguson  v.  Ferguson 
(1864)  27  Tex.  339;  Chavez  v.  Chavez 
(1890)  —  Tex.  — ,  13  S.  W.  1018. 

"The  essential  characteristic  of  an 
instrument  testamentary  in  its  nature 
is  that  it  operates  only  upon  and  by 
reason  of  the  death  of  the  maker.  Up 
to  that  time,  it  is  ambulatory.  By  its 
execution,  the  maker  has  parted  with 
•  no  rights,  and  devested  himself  of  no 
modicum  of  his  estate;  and,  per  con- 
tra, no  rights  have  accrued  to  and 


no  estate  has  vested  in  any  other  per- 
son. The  death  of  the  maker  estab- 
lishes for  the  first  time  the  character 
of  the  instrument  It  at  once  ceases 
to  be  ambulatory;  it  acquires  a  fixed 
status,  and  operates  as  a  conveyance 
of  title."  Nichols  v.  Emery  (1895)  109 
Cal.  S23,  60  Am.  St.  Rep.  43,  41  Pac. 
1089. 

b.  Xulea  of  conatructton  for  determina- 
tton  of  interest  paused  by  in»trumcMtt 

S.  Intent  of  maker  folUneed. 

"The  intention  of  the  maker  is  the 

ultimate  object  of  the  inquiry  to  de- 
termine whether  a  given  document  is  a 
deed  or  a  will,  as  to  whether  it  is  in- 
tended to  be  ambulatory  and  revo- 
cable, or  to  create  rights  and  interests 
at  the  time  of  its  execution.*'  Craft 
v.  Moon  (1917)  201  Ala.  11.  76  So.  302. 

It  is  a  rule  everywhere  recognized 
that  in  construing  an  instrument  in 
the  form  of  a  deed,  containing  a  pro- 
vision postponing  its  taking  effect  un- 
til after  the  death  of  tKe  grantor,  the 
intent  of  the  grantor  as  to  the  interest 
which  he  intends  to  pass — ^whether  a 
present  irrevocable' one,  or  an  ambula- 
tory one,  to  take  effect  after  the  mak- 
er's death — is  controlling. 

Alabama. — Mosser  v.  Mosser  (1858) 
32  Ala.  551;  Jordan  v.  Jordan  (1880) 
65  Ala.  301 ;  Sharp  v.  Hall  (1888)  86 
Ala.  110,  11  Am.  St.  Rep.  23,  5  So.  497 ; 
Crocker  v.  Smith  (1891)  94  Ala.  295, 
16  L.R.A.  676,  10  So.  268;  Mays  v. 
Burleson  (1913)  180  Ala.  396,  61  So. 
75;  Josey  v.  Johnston  (1916)  197  Ala.. 
482,  73  So.  27;  Smith  v.  Davis  (1917) 
199  Ala.  687,  75  So.  22;  Craft  v.  Moon, 
supra. 

Arkansas.- Bunch  v.  Nicks  (1887> 
50  Ark.  367,  7  S.  W.  563. 

Georgia. — Watson  v.  Watson  (1857) 
22  Ga.  460;  Brewer  v.  Baxter  (1870) 
41  Ga.  212,  5  Am.  Rep.  530;  Price  v. 
Gross  (1918)  148  Ga.  137,  96  S.  E.  4. 

Indiana.— Gates  v.  Gates  (1893)  136 
Ind.  272, 34  N.  E.  957;  Stroup  v.  Stroup 
(1894)  140  Ind.  179,  27  L.R.A.  623,  89 
N.  E.  864;  Kokomo  Trust  Co.  v.  Hiller 
(1917)  —  Ind.  App.  — ,  116  N.  E.  332. 

Iowa. — Saunders  v.  Saunders  (1901) 
116  Iowa,  275,  88  N.  W.  329;  Ransom 
v.  Pottawattamie  County  (1916)  168 


Digitized  by  Google 


42 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [11  A.L.R. 


Iowa,  670,  160  N.  W.  667;  Shaull  t. 
Shaiill  (reported  herewith )  ante, 
16. 

Kentucky. — Phillips  v.  Thomas  Lum- 
ber Co.  (1893)  94  Ky.  445,  42  Am.  St 
Rep.  367,  22  S.  W.  652;  Hunt  v.  Hunt 
(1904)  119  Ky.  39,  68  LJl.A.  180,  82 
S.  W.  998,  7  Ann.  Gas.  768 ;  Eckler  v. 
Robinson  (1906)  29  Ky.  L.  Rep.  1088, 
96  S.  W.  845. 

Michigan.  —  Bassett  t.  Budlong 
(1889)  77  Mich.  338,  18  Am.  St.  Rep. 
404,  48  N.  W.  984;  Springer  v.  Ensley 
(1920)  —  Mich.  — ,  178  N.  W.  714. 

Minnesota.  —  Thomas  v.  Williams 
(1908)  105  Minn.  88,  117  N,  W.  155; 
Smith  V,  Corey  (1914)  125  Minn.  190, 
145  N.  W.  1067. 

North  Carolina.— Phifer  t.  MulUs 
(1914)  167  N.  C.  405,  88  S.  E.  682. 

Oregon. — ^Beebe  v.  McKenzie  (1890) 
19  Or.  296,  24  Fac.  236. 

Pennsylvania.—- Felbush  v.  Egen 
(1908)  221  Pa.  420,  70  Atl.  816. 

South  Dakota. — Trumbauer  v.  Rust  ' 
(reported  herewith)  ante,  10. 

Tennessee. — Armstrong  v.  Ann- 
strong  (1874)  4  Baxt.  357;  Ellis  t. 
Pearson  (1900)  104  Tenn.  591,  68  S.  W. 
318. 

Texas. — McLain  t.  Garrison  (1905) 
39  Tex.  Civ.  App.  431,  88  S.  W.  484, 
rehearing  denied  in  (1905)  39  Tex. 
Civ.  App.  440,  89  S.  W.  284. 

Vermontw — ^Blanchard  v.  Morey 
(1883)  66  Vt.  170. 

England.— Thorold  t.  ThoroM 
(1809)  1  PhiUim.  Eccl.  Rep.  1. 

And,  by  the  Code  in  Georgia,  the 
intent  of  the  maker  is  specifically  pro- 
vided to  be  controlling.  Williams  v. 
Tolbert  (1880)  66  Ga.  127;  White  v. 
Hopkins  (1887)  80  Ga.  164.  4  S.  E.  863; 
Rollins  v.  Davis  (1895)  96  Ga.  107,  23 
S.  E.  392;  Barnes  v.  Stephens  (1899) 
107  Ga.  436,  33  S.  E.  399;  West  v. 
Wright  (1902)  115  Ga.  277,  41  S.  E. 
602 ;  Collier  v.  Cartse  (reported 
herewith)  ante,  1. 

It  is  the  maker's  intention,  however, 
as  to  the  interest  conv^ed,  and  not 
his  belief  as  to  whether  the  paper 
executed  is  a  will  or  a  deed,  that  is 
controlling.  Daniel  v.  Veal  (1861)  32 
Ga.  589;  Brewer  v.  Baxter  (1870)  41 
Ga.  212,  5  Am.  Rep.  630. 

In  the  former  of  these  two  cases,  it 


is  said:  'Tn  determining  whetiier  an 
instrument  be  a  deed  or  a  will,  the 
court  will  not  consider  what  the  maker 
believed  it  to  be,  but  what,  in  point 
.  of  law,  it  is.  The  intention  of  the 
maker  as  to  the  character  of  the  es^ 
'  tate  conveyed  is  the  criterion  by  which 
the  court  will  determine  whether  a 
-given  paper  is  a  deed  or  a  will." 

It  may  be  added,  by  way  of  expla- 
nation, jthat  the  rules  of  constnietion 
set  out  in  the  following  sections  are 
rules  to  which  recourse  is  had,  in 
cases  in  which  the  intent  of  the  maker 
of  the  instrument  is  not  apparent  from 
the  language  used.  Where  the  mak- 
er's intent  is  clear  (a  rare  thing,  in 
cases  of  this  kind),  the  court  is  re- 
lieved from  the  labor  of  trying  to  dis- 
cover it  by  construction  of  the  instru- 
ment. '  Furthermore,  the  purpose  of 
the  construction,  it  must  be  borne  in 
mind,  is  to  arrive  at  the  intent  of  the 
nuJcer,  and  not  to  override  it. 

X.  Name  aa  evidenem  9t  infenC. 
The  fact  that  an  instrument  in  the 
form  of  a  deed,  containing  a  provision 
postponing  its  taking  effect  until  after 
the  death  of  the  grantor,  is  desig- 
nated a  deed  on  its  face,  has  been 
held  to  be  some  evidence  of  an  Intent 
to  create  a  present  interest.  Saunders 
v.  Saunders  (1901)  115  Iowa,  275,  88 
N.  W.  329;  Trumbauer  v.  Rust  (re- 
ported herewith)  ante,  10;  Lauck  v. 
Logan  (1898)  46  W.  Va.  261.  81  S.  E. 
986. 

So,  it  is  said  in  Crocker  v.  Smith 
(1891)  94  Ala.  295,  16  L.R.A.  576,  10 
So.  258,  that  the  fact  that  an  instru- 
ment "is  designated  on  its  face  as  a 
d€«d  of  gift  is  ordinarily  regarded  of 
little  moment,  though  it  may  become 
of  more  or  less  importance  when,  upon 
a  comparison  of  the  terms  of  the  in- 
strument, and  consideration  of  the 
bearing  of  each  on  the  others,  the 
meaning  is  ambiguous,  and  the  mind 
is  left  in  doubt  as  to  the  intention  of 
the  maker." 

In  this  connection,  see  Bunch  t. 
Nicks  (1887)  50  Ark.  867,  7  S.  W.  563, 
infra.  III.  c,  2  (g),  and  Crawford  v.. 
Thomas  (1920)  —  Ga.  — ,  104  S.  E.  211. 
infra,  IIL  c,  2  (c). 
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But  see  Alexander  v.  Burnet  (1S51) 
6  Rich.  L.  (S.  C)  189. 

But  the  name  of  such  an  instrument 
does  not  determine  conclusively  the 
nature  of  the  interest  passed.  Dunn 
V.  Bank  of  Mobile  (1842)  2  Ala.  162; 
Shepherd  v.  Nabors  (1844)  6  Ala.  631 ; 
Walker  v.  Jones  (1863)  23  Ala.  448; 
Gillham  t.  Hustin  (1868)  42  Ala.  366; 
Jordan  v.  Jordan  (1880)  65  Ala.  301; 
Abney  t.  Moore  (1894)  106  Ala.  131, 18 
So.  60;  Daniel  v.  Veal  (1861)  32  Ga. 
589;  Price  v.  Gross  (1918)  148  Ga.  137, 
96  S.  E.  4;  Heaston  v.  Krieir  (1906)  167 
Ind.  101, 119  Am.  St.  Rep.  475,  77  N.  E. 
805;  Wall  v.  Wall  (1865)  30  Miss.  91, 
64  Am.  Dec.  147;  Re  Diez  (1872)  60 
N.  Y.  88;  Henry  v.  Ballard  (1816)  4 
N.  C.  (2  Car.  Law  Repos.)  696;  Effer- 
ton  T.  Carr  (1886)  94  N.'C.  648,  66  Am. 
Rep.  6S0. 

"No  matter  that  the  paper  is  in  name 
or  form  a  deed,  a  bond,  a  note,  or  an 
a^eement,  if  it  is  to  pass  title  only  at 
death,  and  vest  no  manner  of  estate 
till  then,  it  is  not  a  deed,  bond,  note,  or 
agreement,  but  a  will  or  testamentary 
paper,  no  matter  what  its  maker  called 
the  paper  or  believed  it  to  be.  What 
does  it  say?  What  is  its  effect  in  law? 
That  is  the  question."  Lauck  v.  Lo- 
gan (1898)  45  W.  Va.  251,  31  S.  E. 
9S6. 

So,  it  is  said  in  Ferguson  t.  Fergu- 
son  (1864)  27  Tex.  889,  that,  whenever 
it  appears  that  an  instrument,  al- 
though in  the  form  of  a  deed,  is  in- 
tended to  take  effect  as  a  will,  "any 
contrary  title  or  designation  which 
the  maker  may  have  given  to  the  in- 
strument will  be  disregarded." 

And  in  Cunningham  v.  Davis  (1884) 
62  Miaa.  366,  it  is  said  that,  if  the  in- 
stminent  in  question  "was  not  to  have 
any  operation  or  effect  until  the  death 
of  the  maker,  it  could  not  be  treated 
as  a  deed,  although  it  was  so  named, 
and  is  in  fonn  a  deed." 

See  infra,  lU.  b,  8. 

3.  rorm  OS  evIdencB  of  httent. 

The  fact  that  an  instrument  contain- 
ing a  provision  postponing  its  taking 
effect  until  after  the  death  of  the 
maker  is  in  the  form  of  a  deed  has 
been  held  to  be  evidence  of  the  inten- 
tion of  the  maker  as  to  the  nature  of 


the  interest  passed.  Rawlings  v.  Mr- 
Roberts  (1894)  96  Ky.  846,  26  S.  W. 
601;  Fellbush  v.  Fellbush  (1906)  216 
Pa.  141.  66  Atl.  28,  reversing  (1904) 
31  Pa.  Co.  Ct.  350 ;  Alexander  v.  Bur- 
net (1851)  5  Rich.  L.  (S.  C.)  189. 

"While  it  has  often  been  held  that 
the  form  of  the  instrument  is  not  con- 
trolling, and,  though  in  form  a  cleed, 
it  may  nevertheless  be  construed  as 
a  will,  yet  the  fact  that  the  instmment 
is  in  form  a  warranty  deed,  containing 
the  usual  words  of  conveyance  and 
covenance  and  covenants  of  warranty, 
should  be  given  weight  in  ascertain- 
ing the  intention  of  the  grantor." 
Shaull  v.  SHAUUi  (reported  herewith) 
ante^  16. 

,    So.  it  is  said  in  Moye  v.  Eittrell 

(1860)  29  Ga.  677,  that  'the  form  is 
evidence  of  the  intention  of  the  mak- 
er." This  is  quoted  with  approval 
in  West  v.  Wright  (1902)  115  Ga.  277, 
41  S.  E.  602. 

And  in  Watson  v.  Watson  (1857)  22 
Ga.  460,  it  is  said:  "The  form  of  an  in- 
strument also  may  help  to  indicate  the 
intention  of  its  author." 

And  see  Harris  v.  Saunders  (1836) 
2  Strobh.  Eq.  (S.  C.)  370,  note,  infra, 
m.  e,  2  (d). 

But  in  Beebe  v.  McKenzie  (1890)  19 
Or.  296, 24  Pac.  236,  it  is  held  that  the 
fact  that  the  instrument  in  question 
"is,  in  form  and  phraseology,  a  deed, 
signifies  nothing." 

By  the  undisputed  rule,  the  form 
of  an  instrument  in  the  form  of  a  deed, 
containing  a  provision  postponing  its 
taking  effect  until  after  the  death  of 
the  grantor,  does  not  determine  con- 
clusively the  nature  of  the  interest 
passed.  Dunn  v.  Bank  of  Mobile 
(1841)  2  Ala.  162;  Shephei^  v.'Nabors 
(1844)  6  Ala.  631;  Gillham  v.  Mustin 
(1868)  42  Ala.  366;  Jordan  v.  Jordan 
(1880)  65  Ala.  301;  Seay  v.  Muggins 
(1916)  194  Ala.  496.  70  So.  113;  Hester 
V.  Young  (1847)  2  Ga.  31;  Daniel  v. 
Veal  (1861)  82  Ga.  689;  Shaull  v. 
Shaull  (reported  herewith)  ante, 
15;  Rawlings  v.,  McRoberts  (1894)  95 
Ky.  346.  26  S.  W.  601 ;  Sartor  v.  Sartor 

(1861)  39  Mies.  760. 

It  is  said  in  Re  Lautenshlager 
(1890)  80  Mleh.  286, 46  N.  W.  147,  that 
"the  form  of  any  instrument  is  of 
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little  consequence  in  determining 
whether  it  is  a  will  or  not." 

And  in  Cunningham  v.  Davis  (1884) 
62  Miss.  366,  it  is  aaid  that,  if  the 
instrument  in  question  "was  not  to 
have  .any  operation  or  effect  until  the 
death  of  the  maker,  it  could  not  be 
treated  as  a  deed,  although  it  was  so 
named,  and  is  in  form  a  deed." 

And  see  Lauck  v.  Logan  (1898)  45 
W.  Va.  261, 31 S.  E.  986,  supra,  IIL  b,  2. 

See  infra.  III.  b,  8. 

tf.  BxeouUon  om  evIdenM  of  intent, 

(a)  In  general. 

As  a  general  rule,  the  manner  of  the 
execution  of  instruments  in  the  form 
of  deeds,  containing  provisions  post- 
poning their  taking  effect  until  after, 
the  death  of  the  maker,  are  some  evi- 
dence of  the  intention  of  the  maker  ae 
to  the  interest  passed  by  the  instru- 
ment. If,  for'example,  he  executes  the 
instrument  in.  a  manner  not  required 
in  the  case  of  deeds,  but  necessary  to 
the  validity  of  a  will,  the  fact  seems 
to  point  to  a  belief,  on  the  part  of  the 
maker,  that  he  has  executed  a  will 
and,  accordingly,  constitutes  some  evi- 
dence of  an  intent  to  make  such  an 
instrument.  But  the  manner  of  the 
execution  of  such  an  instrument  does 
not  determine  conclusively  the  nature 
of  the  instrument  or  of  the  interest 
passed  thereby. 

See  Re  Lautenshlager  ( 1890)  80 
Mich.  286,  46  N.  W.  147;.  Harris  v. 
Saunders  (1835)  2  Strobb.  Eq.  (S.  C.) 
370,  note,  infra,  III.  c,  2,  (d) ;  Fergu- 
son V.  Ferguson  (1864)  27  Tex.  339, 
infra.  III.  b,  4,  (b). 

Inasmuch  as  d'3livery  is  requisite  to 
the  validity  of  deeds,  but  not  of  wills, 
the  fact  that  an  instrument  in  the 
form  of  a  deed,  containing  a  provision 
postponing  its  talcing  effect  until  after 
the  death  of  the  grantor,  is  delivered, 
constitutes  additional  evidence  that 
the  maker  intended  the  instrument  to 
pass  a  present  interest,  and  to  consti- 
tute a  deed.  Worley  v.  Daniel  (1892) 
90  Ga.  650, 16  S.  E.  988;  Brice  v.  Shef- 
field (1903)  118  Ga.  128,  44  S.  E.  843; 
Griffith  V.  Douglas  (1904)  120  Ga.  582, 
48  S.  E.  129;  Jones  v.  Lingo  (1904)  120 


Ga.  693,  43  S.  E.  190;  Sharpe  v.  Mat- 
hews (1905)  123  Ga.  794,  51  S.  E.  706; 
COIXIER  V.  Carter  (reported  here- 
with) ante,  1;  Saunders  v.  Saunders 
(1901)  115  Iowa,  276,  88  N.  W.  329; 
Shaull  v.  Shaull  (reported  herewith) 
ante,  16 ;  Herrington  v.  Bradford 
(1832)  Walk.  (Miss.)  520;  Fellbush  v. 
Fellbush  (1906)  216  Pa.  141,  65  Atl. 
28,  reversing  (1904)  31  Pa.  Co.  Ct 
350. 

In  Ferguson  v.  Ferguson  (1864)  27 
Tex.  339,  the  instrument  is  designated 
by  its  maker  a  deed,  and  its  execution 
and  phraseology  are  more  analogous 
to  deeds  than  to  wills.  U  contains  an 
habendum  clause  and  the  operative 
word  "give,"  which  might  be  used  in 
either  kind  of  instrument.  It  also 
contains  a  provision  that  the  donees 
shall  not  take  nor  hold  possession  of 
the  property  until  the  death  of  the 
maker,  which  is  said  to  be  as  con- 
sistent  with  the  supposition  that  a 
present  gift,  with  the  reservation  of 
a  life  estate,  is  meant,  as  that  the 
instrument  was  intended  to  be  of  a 
testamentary  character.  On  the  other 
hand,  the  instrument  attempts  to  disr 
pose  of  property  subsequently  to  be 
acquired  by  the  maker,  which  gives 
it  the  flavor  of  a  will.  "The  legitimate 
conclusion,  therefore,  to  be  deduced 
from  the  face  of  the  paper,"  says  the 
court,  "leaves  it  a  matter  of  doubt 
whether  it  was  intended  to  operate  as 
a  deed  or  will.  And,  in  such  cases, 
the  fact  of  its  delivery,  and  the  in- 
tention and  purpose  of  its  execution, 
should  be  submitted  as  questions  of 
fact  to  the  jury,  to  be  guided  in  their 
determination  of  them,  however,  by 
the  construction  given  to  the  terms 
of  the  instrument  by  the  court,  to- 
gether with  such  extrinsic  testimony 
as  may  be  furnished  by  the  parties,  to 
aid  in  their  elucidation." 

And  see  Gilham  v.  Mustin  (1868) 
42  Ala.  365,  infra.  III.  c,  3  (j) ;  Abney 
V.  Moore  (1894)  106  Ala.  131,  18  So. 
60,  infra,  III.  c,  2,  (g) ;  Josey  v.  John- 
ston (1916)  197  Ala.  482,  73  So.  27, 
infra.  IIL  c,  2,  (b) ;  Craft  v.  Hoon 
(1917)  201  Ala.  11,  75  So.  302,  infra, 
III.  c,  2,  (e) ;  Bunch  v.  Nicks  (1887) 
60  Ark.  367,  7  S.  W.  663,  infra,  III.  c, 
2.  (g);  Re  Hall  (1906)  149  CaL  143,  • 
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84  Pac.  839;  Moye  v.  Kittrell  (1860)  29 
Ga.  677,  infra,  III.  b,  4,  (c) ;  Kisecker's 
Estate  (1899)  190  Pa.  476,  42  Atl.  886, 
infra.  III.  8,  (d) ;  Bethea  v.  Allen 
(1915)  101  S.  C.  350,  85  S.  E.  90S, 
infra,  lU.  c,  2,  (a);  TBUMBAUEB  v. 
Rust  (reported  herewith)  ante,  10. 

It  is  held,  however,  in  Daniel  v.  Veal 
(1861)  32  Ga.  589,  that  the  fact  of 
delivery  is  not  conclusive  upon  the 
question  of  the  character  of  an  instru- 
ment in  the  form  of  a  deed,  containing 
a  provision  postponing  its  taking  effect 
until  after  the  deatit  of  the  maker. 

See,  however,  in  this  connection, 
Hathaway  v.  Cook  (1913)  258  III.  92, 
101  N.  E.  227,  inflra,  III.  c,  2,  (g) ; 
Nowakowski  v.Sobeziak  (1915)  270111. 
622.  110  N.  E.  809,  infra,  III.  c,  2,  (q). 

For  the  same  reason  that  delivery 
of  an  instrument  in  the  form  of  a  deed, 
containing  a  provision  postponing  its 
taking  effect  until  the  death  of  the 
grantor,  is  evidence  of  an  intent  on 
the  part  of '  the  maker  to  execute  a 
deed,  a  failure  on  the  part  of  the 
maker  to  deliver  the  instrument  is 
viewed  as  being  indicative  of  an  intent 
to  execute  a  will,  and  not  a  deed. 

The  fact  that  the  maker  of  an  in- 
strument in  the  form  of  a  deed,  but 
reserving  the  use,  control,  and  con- 
&nmption«  does  not  deliver  it,  but 
places  it  in  an  envelop,  indorsed, 
"Not  to  be  opened  until  after  ray 
.  death,"  is  said,  in  Sharp  v.  Hall  (1888) 
86  Ala.  110,  m  Am.  St.  Rep.  28,  5  So. 
497,  to  be  a  proper  subject  of  consid- 
eration in  arriving  at  the  testator's  in- 
tention. 

So,  where,  in  Leonard  v.  Leonard 
(1906)  145  Mich.  563,  108  N.  W.  985, 
an  instrument  in  the  form  of  a  deed 
ia  construed  to  be  testamentary  in 
chaxacter,  the  court  says  that  "this 
construction  is  in  harmony  with  the 
conduct  of  the  parties.  There  is  no 
evidence  of  a  delivery,  or  an  intention 
to  deliver  the  instrument  during  the 
lifetime  of  the  makers." 

And  see  Folk  v.  Yam  (1857)  9  Rich. 
Eq.  (S.  C.)  303. 

See  also  Nichols  v.  Chandler  (1875) 
55  Ga.  369,  infra.  III.  c,  8  (h) ;  Baxter 
:  T.  Chapman  (1917)  147  Ga.  438,  94 
S.  E.  544,  infra,  HL  c.  3  (e). 


(c)  Recardtng. 

Inasmuch  as  recording  is  requisite 
to  the  validity  of  deeds,  but  not  of 
wills,  the  fact  that  an  instrument  in 
the  form  of  a  deed,  containing  a  pro- 
vision postponing  its  taking  effect  un- 
til after  the  death  of  the  grantor,  is 
recorded,  constitutes  some  evidence 
that  the  maker  intended  the  instru- 
ment to  pass  a  present  interest,  and 
to  constitute  a  deed.  Saunders  v. 
Saunders  (1901)  115  Iowa,  276,  88  N. 
W.  329;  SHAUUi  V.  Shaitll  (reported 
herewitii)  ante,  15;  Pentico'  v.  Hays 
(1907)  75  Kan.  76,  9  L.R.A.(N.S.)  224, 
88  Pac.  738;  Trumbaube  v.  RUOT  (re- 
ported herewith)  ante,  10. 

After  stating,  in  Moye  v.  Kittrell 
(1860)  29  Ga.  677,  that  the  recording 
of  a  deed  is  equivalent  to  a  delivery 
thereof  to  the  grantee,  it  is  said  that 
the  maker  of  Uie  instrument  in  ques- 
tion, by  putting  it  upon  record,  mani- 
fested his  purpose  to  part  with  the 
title  to  the  property  conveyed,  and  to 
make  the  transfer  irrevocable. 

The  recording  of  an  instrument  in 
the  form  of  a  deed,  containing  a  pro- 
vision postponing  its  taking  effect  un- 
til after  the  death  of  the  grantor,  is 
not,  as  a  general  rule,  conclusive  evi- 
dence of  an  intent  on  the  part  of  the 
maker  to  execute  a  deed.  Daniel  v. 
Veal  (1861)  32  Ga.  589;  Pentico  v. 
Hays  (1907)  75  Kan.  76,  9  L.R.A.(N.S.) 
224,  88  Pac:  738.  ' 

However,  in  Rawlings  v.  McRoberts 
(1894)  95  Ky.  346,  25  S.  W.  601,  in- 
volving a  deed  postponing  the  taking 
effect  of  the  grant  till  the  death  of  the 
grantor,  "it  is  said  that  **the  signifi- 
cant fact  that  the  instrument  was  to  be 
put  to  record  is  substantially  conclu- 
sive of  the  point  involved.  This  shows 
its  irrevocable  nature." 

See  Wilson  v.  Carrico  (1894)  140 
Ind.  533,  49  Am.  St.  Rep.  213,  40  N.  E, 
50,  infra,  III.  b,  9,  (a), 

(d)  AckMwledoino.  ' 
Inasmuch  as  acknowledgment  Is 
requisite  to  the  validity  of  deeds,  but 
not  of  wills,  in  most  jurisdictions,  the 
fact  that  an  instrument  in  the  form 
of  a  deed,  containing  a  provision  post- 
poning its  taking  effect  until  after  the 
death  of  the  grantor,  is  acknowledged, 
constitutes  some  evidence  that  the 
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maker  intended  the  instrument  to  pass 
a  present  interest,  and  to  constitute  a 
deed.  Saunders  v.  Saunders  (1901) 
115  Iowa,  275,  88  N.  W.  329;  Pentico 
V.  Hays  (1907)  75  Kan.  76,  9  L.R.A. 
(N.S.)  224,  88  Fac.  738.  And  see 
Bunch  V.  Nicks  (1887)  50  Ark.  367, 
7  S.  W.  563,  infra,  HI.  c,  2  (g) ;  Emer- 
son V.  Pate  (1914)  —  Tex.  Civ,  App. 
— .  165  S.  W.  469,  infra,  HI.  c,  2  (e). 

The  fact  that  such  an  instrument  is 
acknowledged,  however,  is  not  conclu- 
sive evidence  of  the  intent  of  the 
maker  to  pass  a  present  interest. 
Pentico  v.  Hays  (1907)  76  Kan.  76,  9 
lAR.A.(Ni!.)  224,  88  Pac.  738. 

(e)  AttettatUm. 

Where  an  instrument  in  the  form  of 
a  deed,  containing  a  provision  post- 
poning its  taking  effect  until  after  the 
death  of  the  maker,  is  not  attested, 
as  required  of  wills,  it  is  evidence  that 
the  maker  intended  the  instrument  to 
pass  a  present  interest,  and  to  be  a 
deed.  Griffith  v.  Douglas  (1904)  120 
Ga.  682,  48  S.  E.  129,  infra,  lU.  c,  2, 
(g);  Sharpe  v.  Mathews  (1905)  123 
Ga.  794,  51  S.  E.  706,  infra.  III.  c,  2, 
(f) ;  Isler  v.  Griffin  (1909)  134  Ga.  192, 
67  S.  E.  854,  infra,  III.  c,  2,  (g) ;  Mayo 
v.  Fletcher  (1911)  137  Ga.  27,  72  S,  E. 
408,  infra,  III.  c,  2,  (f) ;  COLLIER  v. 
Garter  (reported  herewith)  ante,  1. 

Where,  in  Abney  v.  Moore  (1894) 
106  Ala.  131,  18  So.  60,  an  instrument 
in  the  forni  of  a  deed;  containing  a 
clause  postponing  its  taking  effect 
until  after  the  grantor's. death,  is  exe- 
cuted without  the  attestation  of  wit- 
nesses, it  is  said:  "We  must  presume 
the  maker  knew  that  a  will  could  not 
be  executed  without  a  witness,  and 
tths  is  a  fact  of  very  controlling  im- 
portance, when  the  intention  in  the 
execution  of  the  instrument  is  sought. 
Ck)nstruing  his  intentions  by  his  acts, 
he  must  have  known  that  an  acknowl- 
edgment before  a  notary  public,  in 
due  form,  was  sufficient  to  make  the 
paper  a  deed,  so  far  as  related  to  its 
execution,  and  that  this  was  not  suffi- 
cient for  its  legal  execution  as  a  will." 

And  see  Emerson  v.  Pate  (1914)  — 
Tex.  Civ.  App.  — ,  165  S.  W.  469,  infra, 
III.  c,  2.  (e). 

The  manner  of  the  attestation  of 


such  instrument,  however,  is  not  con- 
clusive of  the  character  thereof. 

In  Jones  v.  Lingo  (1904)  120  Ga. 
693,  48  S.  E,  190,  it  is  said:  "That 
three  witnesses  attested  the  in- 
atrnment-  might  be  of  importance,  if 
its  character  was  otherwise  doubtful; 
but  the  instrunwnt  is  not  changed 
from  a  deed  into  a  will,  by  the  number 
of  witnesses." 

.  A.  Effort  to  construe  iiuArument  as  deed 
where  not  properly  executed  as  wilt. 

In  addition  to  the  rules  set  out 
above,  making  the  execution  of  in- 
struments in  the  form  of  deeds,  con- 
taining provisions  postponing  their 
taking  effect  until  the  death  of  the 
maker,  evidence  of  the  intent  of  the 
maker,  there  exists  another  rule,  gen- 
erally accepted,  to  the  effect  th«t 
where  such  an  instrument  cannot  op- 
erate as  a  will,  because  of  insufficient 
execution,  and  it  is  sufficiently  execut- 
ed to  operate  as  a  deed,  the  courts  will 
make  an  effort  to  construe  it  so  as  to 
prevent  it  from  becoming  a  mere 
nullity.  Craft  v.  Moore  (1917)  —  Ala. 
— ,  76  So.  302  (obiter) ;  Wynn  v.  Wynn 
(1900)  112  Ga.  214,  37  S.  E.  378;  West 
V,  Wright  (1902)  116  Ga.  277,  41  S.  E. 
602;  COLUER  V.  Cartebl  (reported  here- 
with) ante,  1 ;  Saunders  v.  Saun- 
ders (1901)  115  Iowa,  276,  88  N.  W. 
329;  Jacoby  v.  Nichols  (1901)  23  Ky. 
L.  Rep.  205,  62  S.  W,  734;  Hunt  v. 
Hunt  (1904)  119  Ky.  39,  68  L.R.A.  180, 
82  S.  W.  998,  7  Ann.  Cas.  788;  Thomas 
V.  Williams  (1908)  105  Minn.  88,  117 
N.  W.  166;  Herrington  v.  Bradford 
(1882)  Walk.  (Miss.)  620;  Clayton  v. 
Liveiman  (1846)  29  N.  C  (7  Ired.  L.) 
92;  TRUHBAUGR  V.  Rust  (reported 
herewith)  ante,  10. 

And  see  Bowler  v.  Bowler  (1898) 
176  111.  541,  52  N.  E.  437,  and  Jones  v. 
Caird  (1913)  163  Wis.  384,  141  N.  W. 
228,  Ann.  Cas.  1914A,  88,  infra.  III.  c, 
2.  (o). 

The  foregoing  rule,  however,  is 
merely  a  rule  of  construction,  adopted 
in  cases  where  the  intent  of  the  maker, 
as  deduced  from  the  language  used  in 
the  instrument,  is  doubtful. 

After  holding,  in  Moye  v.  Kittrell 
(1860)  29  Ga.  677,  that  the  instrument 
in  question  Is  a  deed,  and  not  a  will. 
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the  court  says  that  even  "if  the  words 
were  doubtful,  we  should  iQcline  to 
that  construction  which  would  support 
the  instrument.  And  this  can  be  done 
only  by  holding  it  to  be  a  deed.  For 
as  a  will,  it  must  fail,  wanting  the 
necessary  attestation." 

Commenting  on  this  case,  Little,  3^ 
in  a  dissenting  opinion  in  West  v. 
Wright  (1902)  116  Ga.  277,  4l  S.  E. 
602,  says:  "In  the  case  of  Moye  v. 
Kittrell  (Ga.)  supra,  ...  it  was 
said  that,  If  the  words  of  the  in- 
stmnunt  are  doubtful,  the  court 
would  incline  to  that  consbractlon 
which  would  support  the  instrument; 
and  there  can  be  no  doubt  that  is 
sound  policy,  as  well  as  the  correct 
rule  for  the  construction  of  in- 
struments of  this  character.  But  it 
is  only  applicable  when  the  words  of 
the  instrument  create  a  . doubt  whether 
the  maker  of  it  intended  to  convey  a 
present  estate."  And  where,  in  Dis- 
mukes  v.  Parrott  (1876)  56  Ga.  631, 
the  instrument,  construed  as  a  will, 
would  be  a  nullity  because  of  the  lack 
of  sufficient  witnesses,  the  court,  be^ 
ing  doubtful  as  to  the  construction 
thereof,  holds  it  to  be  a  deed,  so  as  to 
give  effect  to  it. 

However,  it  is  said  in  Louck  v. 
Logan  (1898)  45  W.  Va.  251,  ai  S.  E. 
986:  "The  law  says  that  property  can 
be  passed  by  the  act  of  the  parties 
only  by  deed  or  will,  and  when  a  paper 
is  a  will,  it  is  not  a  deed.  ...  If 
it  were  an  open  question,  I  would  say 
that  the  law  ought  to  give  a  paper, 
not  so  executed  as  to  be  good  as  a 
will,  effect  as  a  deed,  if  good  as  a  deed, 
and  a  paper,  executed  so  as  not  to  be 
good  as  a  deed,  effect  as  a  will,  if  good 
as  a  will." 

0.  Sffort  to  construe  instrument  as  toiU 
ufhere  not  properly  executed  as  deed* 

In  addition  to  the  rales  set  out 
above,  making  the  execution  of  in- 
struments in  the  form  of  deeds,  con- 
taining provisions  postponing  their 
taking  effect  until  the  death  of  the 
maker,  evidence  of  the  intent  of  the 
maker,  there  exists  another  generally 
accepted  rule,  to  the  effect  that,  where 
such  an  instrument  cannot  operate  as 
a  deed  because  of  insufScient  execu- 


tion, and  it  is  sufficiently  executed  to 
operate  as  a  will,  the  courts  will  make 
an  effort  to  construe  it  so  as  to  pre- 
vent it  from  becoming  a  mere  nullity. 
Trumbaueb  v.  Rust  (reported  here- 
with) ante,  10. 

See  Louck  v.  Logan  (1898)  45  W. 
Va.  251,  31  S.  E.  986,  supra,  lU.  b,  5. 

It  is  pointed  out,  supra.  III.  b,  5, 
that  the  rule  relating  to  the  effort 
made  by  the  courts  to  construe  an  in- 
strument as  a  deed,  where  not  prop- 
erly executed  as  a  will,  has  applica- 
tion only  in  cases  where  the  intent  of 
the  maker  as  to  the  nature  of  the  in- 
terest passed  is  left  doubtful,  by  the 
language  used  in  the  instrument. 
What  is  said  there  applies  with  equal 
force  here.  Where  the  intent  of  the 
maker  clearly  appears  from  the  lan- 
guage used,  the  courts  will  not  over- 
ride it,  merely  to  prevent  the  in- 
strument from  being  invalid. 

In  Sharp  v.  Hall  (1888)  86  Ala.  110, 
11  Am.  St.  Rep.  28,  5  So.  497,  it  is 
said:  "If  a  paper  cannot  have  opera- 
tion as  a  deed,' but  may  as  a  will,  then, 
in  doubtful  cases,  w.e  should  pro- 
nounce it  a  will,  'ut  res  magis  valeat.' " 
In  that  case,  the  instrument  in  ques- 
tion was  not  delivered  by  the  maker, 
but  was  placed  in  an  envelop,  in- 
dorsed, "Not  to  be  opened  until  after 
my  death." 

In  connection  with  this  section,  ref- 
erence is  made  to  III.  b,  7,  infra,  where 
it  is  stated  as  a  general  rule  Uiat  the 
courts  will  make  an  effort  to  construe 
as  a  will  any  instrument  in  tiie  form 
of  a  deed,  containing  a  provision  pre- 
venting its  taking  effect  until  the 
death  of  the  maker,  some  of  the  pro- 
visions of  which  would  be  without  ef- 
fect, were  the  instrument  construed 
to  be  a  deed. 

7.  Effort  to  construe  instrument  as  will 
where  provisions  can  have  no  effect  as 
deed. 

In  order  to  prevent  an  instrument 
in  the  form  of  a  deed,  containing  a 
clause  pos^oning  its  taking  effect  un- 
til after  the  death  of  the  maker,  from 
becoming  a  nullity  because  effect  can- 
not be  given  to  provisions  of  the  in- 
strument, operating  as  a  deed,  it  is  a 
general  rule  ttai,  in  such  cases,  the 
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instrument  will  be  construed  as  a  will 
if  sufficiently  executed  to  operate  as  a 
will.  Thompson  v.  Johnson  (1851)  19 
Ala.  69  (obiter) ;  Abney  v.  Moore 
(1894)  106  Ala.  131,  18  So.  60;  Mays 
V.  Burleson  (1913)  180  Ala.  396,  61  So. 
75;  Seay  v.  Huggins  (1915)  194  Ala. 
496,  70  So.  113;  Craft  v.  Moon  (1917) 
201  Ala.  11,  75  So.  302  (obiter) ; 
Collier  v.  Carter  (reported  herewith) 
ante,  1. 

Thus,  it  is  said  in  Trawick  v.  Davis 
(1888)  85  Ala.  342,  5  So.  83,  that, 
"when  [an  instrument]  can  have  no 
effect  as  a  deed,  the  court  is  inclined 
to  regard  it  as  a  will,  if  in  that  char- 
acter effect  can  be  given  to  the  evident 
intention  of  the  maker." 

In  Heaston  v.  Krieg  (1906)  167  Ind. 
101, 119  Am.  St.  Rep.  476,  77  N.  E.  805, 
the  instrument  contained  a  grant  of 
the  whole  of  the  residue  of  the  mak- 
er's estate,  real,  personal,  and  mixed, 
upon  her  death,  and  provided  for  the 
payment  of  certain  legacies  out  of 
such  residue.  On  the  ground  that 
these  clauses  can  be  given  effect  only 
by  construing  the  instrument  to  be  a 
will,  it  is  so  construed.  This  is  said 
to  be  in  accordance  with,  the  maxim, 
"ut  res  magis  valeat  quam  pereat." 

And  where,  in  Crocker,  v.  Smith 
(1891)  94  Ala.  295,  16  L.R.A.  576,  10 
So.  268,  the  instrument  purports  to 
pass,  not  only  the  property  owned  by 
the  maker  at  the  time  of  making  the 
instrument,  but  also  all  property  that 
he  might  thereafter  own,  and,  because 
of  the  absence  of  covenants  of  war- 
ranty in  the  instrument,  it  can  have 
no  operation  on  property  thereafter  to 
be  acquired,  it  is  said  that,  "in  doubt- 
ful cases,  the  instrument  will  be  pro- 
nounced a  will,  when  it  cannot  have 
operation  as  a  deed,  but  may  as  a 
will." 

This  is  a  rule  of  construction,  how- 
ever, and  is  not  to  be  applied  except 
in  cases  where  the  intent  of  the  maker 
does  not  clearly  appear  from  the  lan- 
guage used  in  the  instrument.  In 
other  words,  the  courts  will  not  vi- 
olate the  plain  intention  of  the  grantor 
as  to  the  interest  created,  merely  to 
prevent  the  instrument  from  being 


held  invalid.  See  Crocker  v.  Smith 
(Ala.)  supra. 

In  connection  with  this  section,  ref- 
erence is  made  to  III.  b,  6,  supra, 
where  the  rule  is  laid  down  that  the 
courts  will  make  an  effort  to  construe 
as  a  will  any  instrument  in  the  form 
of  a  deed,  containing  a  provision  pre- 
venting its  taking  effect  until  the 
death  of  the  maker,  which  would  be 
invalid  as  a  deed  because  of  insuffi- 
cient execution. 

S.  Preaumptton  that  tnatrument  is  deed. 

"Another  rule  of  construction  in 
such  cases  is  that,  when  the  paper  on 
its  face  is  equivocal,  the  presumption 
is  against  its  operating  as  testament- 
ary, unless  it  is  made  clearly  to  ap- 
pear that  it  was  executed  animo  tra- 
tandi,  or  being  intended  by  the  maker 
to  operate  as-  a  posthumous  disposi- 
tion of  his  estate."  Abney  v.  Moore 
(1894)  106  Ala.  131,  18  So.  60. 

While  no  authority  has  been  found 
directly  contradicting  this  case,  nei- 
ther, has  any  authority  been  found  in 
support  of  it.  It  is  possible  that  the 
court,  in  this  case,  intended  nothing 
more  than  a  strong  statement  of  the 
rules  set  out  above  (III.  b,  2,  and  III. 
b,  3),  that  the  name  and  form  of  the 
instrument  are,  in  doubtful  cases,  ev- 
idence of  the  intent  of  the  maker. 

In  Price  v.  Gross  (1918)  148  Ga.  187, 
96  S.  E.  4,  the  court  observed  that  if  it 
be  doubtful  whether  the  instrument  is 
a  deed  or  a  will,  it  will  be  held  to  be  a 
deed,  the  court  preferring  to  give  the 
intention  of  the  maker  some  effect 
rather  than  to  defeat  his  intention  al- 
together. 

9.  AdmiBHibility  of  evidence  outoide  thm 
body  of  the  inatvument. 

(a)  AdmtsaibtUtif  In  general. 

In  its  effort  to  arrive  at  the  intent 
of  the  maker  of  an  instrument  in  the 
form  of  a  deed,  containing  a  clause 
postponing  its  taking  effect  until  the 
death  of  the  maker,  the  court  will  re- 
gard not  only  the  instrument  itself 
and  the  language  and  formalities 
made  use  of,  but  will  also  take  into 
consideration  evidence  of  facts  and 
circumstances  outside. the  body  of  the 
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Instrument,  attendant  upon  the  execu- 
tion thereof,  bearing  upon  the  intent 
of  the  maker.  Sharp  v.  Hall  (1888) 
86  Ala.  110.  11  Am.  St.  Rep.  28,  6  So. 
497;  Josey  v.  Johnston  (1916)  197  Ala. 
482.  73  So.  27;  Smith  v.  Davis  (1917) 
199  Ala.  687,  75  So.  22;  Bunch  v.  Nicks 
(1887)  50  Ark.  387,  7  S.  W.  563  j  Brice 
V.  Sheffield  (1903)  118  Ga.  128,  44  S. 
E.  843;  Craven  v.  Winter  (1874)  38 
Iowa,  471;  Leonard  v.  Leonard  (1908) 
145  Mich.  663, 108  N.  W.  985;  Re  Dow- 
ell  (1908)  152  Mich.  194,  116  N.  W. 
972;  Wall  v.  Wall  (1855)  30  Miss.  91, 
64  Am.  Dec.  147;  Sartor  v.  Sartor 
(1861)  39  Miss.  760;  Aldridge  v.  Ald- 
ridge  (1906)  202  Mo.  665,  101  S.  W. 
42;  Egerton  v..Carr  (1886)  94  N.  C. 
648,  66  Am.  Rep.  630;  Phifer  v.  MuUis 
(1914)  167  N.  C.  405,  83  S.  E.  582; 
Kisecker'a  Estate  (1899)  190  Pa.  476, 
42  Atl.  886;  Trumbauer  v.  Rust  (re- 
ported herewith)  ante,  10. 

"And  whenever  a  paper  of  dubious 
import  is  so  framed  as  in  any  event  to 
postpone  actual  enjoyment  under  it 
until  the  death  of  the  maker,  as  in  the 
case  here,  all  the  attendant  circum- 
stances may  be  put  in  proof  as  aids 
in  determining  whether  the  maker  in- 
tended it  should  operate  as  a  deed  or 
a  will."  Seay  v.  Huggins  (1915)  194 
Ala.  496,  70  So.  113,  infra.  III.  c,  3, 
<e). 

So,  it  is  held  in  Hannig  v.  Hannig 
(1893)  —  Tex.  Civ.  App.  — ,  24  S.  W. 
695,  that  an  instrument  in  the  form  of 
a  deed,  containing  a  clause  reserving 
the  possession,  rents,  and  proftts  to  the 
grantor  for  his  lifetime,  and  provid- 
ing that  the  property  is  then  '*to  pass 
immediately  into  the  possession"  of 
the  grantee,  "in  absolute  fee,"  is  am- 
biguous, and  that  the  court  committed 
no  error  in  submitting  it  for  construc- 
tion to  the  jury,  together  with  extrin- 
aic  testimony  bearing  upon  the  ques- 
tion. 

And  in  Herrington  v.  Bradford 
(1832)  Walk.  (Miss.)  520,  involving  an 
instrument  in  the  form  of  a  deed,  con- 
veying the  lands  possessed  by  the 
Srantor  at  his  decease,  and  providing 
that  the  property  is  to  pass  at  the 
grantor's  decease,  and  not  before,  ev- 
idence of  the  execution  and  delivery 
11  AL.R.— 4. 


of  the  instrument,  and  of  the  acts,  in- 
tentions, and  declarations  of  the 
grantor  as  to  the  character  of  the  in- 
strument, are  held  admissible,  on  the 
question  of  the  character  of  the.  in- 
strument. 

And  see  Wilson  v.  Carrico  (1894) 
140  Ind.  538,  49  Am.  St.  Rep.  213,  40 
N.  E.  50,  where  it  is  held  that,  where 
the  maker  of  an  instrument  in  the 
form  of  a  deed,  containing  a  clause 
postponing  its  taking  effect  until  his 
death,  suffers  the  instrument  to  be 
recorded  and  the  land  to  be  sold,  such 
acts  are  incompatible  with  the  theory 
that  the  grantor  has  not  conveyed  a 
present  interest  in  the  lands  to  th* 
grantee. 

It  is  said  in  Clayton  v.  Liverman 
(1846)  29  N.  C.  (7  Ired.  L.)  92,  that 
'Srhen  the  question  is  whether  an  in- 
strument of  writing  is  a  testamentary 
paper  or  a  deed,  it  [the  maker's  in- 
tent] becomes  a  fact  to  be  proved  by 
all  kinds  of  evidence,  by  which,  in  law, 
any  other  fact  may  be  established. 
The  evidence  which  arises  from  the 
face  of  the  instrument  may  be  aided 
or  opposed  by  evidence  aliunde." 

See  Moody  V.  Macomber  (1910)  159 
Mich.  657,  124  N.  W.  549;  Ferguson  v. 
Ferguson  (1864)  27  Tex.  389,  supra, 
in.b,4,  (b). 

(b)  AdnitsBibUity  dependent  vpon.sacfst- 
ence  of  anibiffuUg  on  face  of  inatru- 
ment. 

While  parol  evidence  is  admissible 
to  explain  the  terms  of  a  written  in- 
strument whose  language  is  not  en- 
tirely clear,  it  is  a  well-known  rule  of 
law  that  parol  evidence  is  not  admis- 
sible to  contradict  or  vary  the  terms  of 
a  written  instrument,  unambiguous  in 
its  language.  It  is  under  the  former 
rule  that  outside  evidence  is  admissi- 
ble upon  the  question  of  the  intent  of 
the  maker  of  an  instrument,  contain- 
ing a  provision  postponing  its  taking 
effect  until  the  death  of  the  maker. 
But  under  the  latfer  rule  the  admis- 
sibility of  such  parol  evidence  is 
limited  strictly  to  cases  in  which  the 
language  of  the  instrument  is  ambigu- 
ous, and  the  intent  of  the  grantor  as  to 
the  interest  intended  to  be  passed  is 
not  clearly  apparent  therefrom.  Seay 
V.  Huggins  (1916)  194  Ala.  496,  70  So. 
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118;  Noble  v.  Fickea  (1907)  230  lU. 
694, 18  LitJk.(N£.)  1203,  82  N.  E.  950, 
12  Ann.  Cm.  282;  Wilson  v.  Carrico 
(1894)  140  Ind.  533,  49  Am.  St.  Rep. 
213j  40  N.  E.  50;  Clay  v.  Layton  (1903) 
134  Mich.  317,  96  N.  W.  458;  Herring- 
ton  V.  Bradford  (1832)  Walk.  (Misa.) 
520;  Robertson  v.  Dunn  (1812)  6  N.  C. 
(2  Murph.)  133.  6  Am.  Dec.  526;  Eser- 
,  ton  T.  Carr  (1886)  94  N.  C  648, 56  Am. 
Rep.  630;  Kisecker's  Estate  (1899)  190 
Pa.  476,  42  Atl.  886. 

In  Phifer  v.  Mullis  (1914)  167  N.  C. 
405,  83  S.  E.  582,  involving  an  instru- 
ment conveying  all  of  the  grantor's 
personal  property  at  her  death,  it  is 
said:  "Where  the  instrument  itself 
suggests  uncertainty  as  to  its  charac- 
ter, parol  evidence  of  facts  and  cir- 
cumstances, as  well  as  instructions 
given  the  draftsman,  is  competent  to 
shed  light  upon  the  purpose  of  the 
maker.  But  such  evidence  is  incom- 
petent where  the  instrument,  upon  its 
face,  gives  unmistakable  evidence  as 
to  its  legal  character,  as  we  think  the 
instrument  before  us  does."  The  in- 
strument is  held  to  be  a  will. 

So,  in  Felbush  v.  Egan  (1908)  221 
Pa.  420,  70  Atl.  816,  involving  an  in- 
strument providing  that  the  estate 
granted  was  to  take  effect  upon  the 
death  of  the  grantor  it  is  said  that 
"where  the  language  used  is  fairly 
capable  of  only  one  construction,  as  it 
is  here,  the  intent  of  the  maker  must 
be  gathered  from  his  language.  It  is 
sometimes  said  that  the  question  is 
not  what  he  may  have  meant,  but 
what  is  the  meaning  of  his  words,  a 
most  unfortunate  form  of  expression, 
for  the  construction  must  always  be 
according  to  his  actual  intent,  what- 
ever the  words  used;  but,  where  the 
meaning  of  his  words  is  clear,  his  in- 
tent is  to  be  gathered  solely  from  them. 
It  is  only  where  his  words  are  ambigu- 
ous to  the  extent  of  being  capable  of 
more  than  one  construction  that  re- 
sort can  be  had  ^to  other  evidence, 
dehors  the  instrument,  to  discover  his 
intent."  Notwithstanding  what  is  said 
here  with  respect  to  the  lack  Qf  am- 
biguity in  the  words  of  the  instru- 
ment in  question^  however,  in  Fell- 
bush  V.  FellbuBh  (1906)  216  Pa.  141, 
66  Atl.  28,  reversing  (1904)  31  Pa.  Co. 


Ct.  860,  where  this  instrument  is  de- 
termined to  be  a  deed,  the  court  goes 
outside  the  instrument,  and  takes  into 
consideration  the  delivery  thereof  in 
arriving  at  its  conclusion. 

And  it  is  said  in  Truubauer  v.  RusT 
(reported  herewith)  ante,  10,  that  the 
rule  that  the  intention  of  the  maker  is 
to  be  gathered  primarily  from  the  lan- 
guage of  Uie  instoument  does  not  pre- 
clude the  court,  in  doubtful  cases, 
from  a  consideration  of  the  facts  and 
circumstances  under  which  the  writ- 
ing was  made. 

So,  it  is  held  in  Noble  v.  Fickes 
(1907)  230  nL  594,  13  L.R.A.(N.S.) 
1203,  82  N.  E.  950,  12  Ann.  C^s.  282, 
that  parol  evidence  to  establish  the 
testamentary  intention  of  the  maker  of 
an  instrument  in  the  form  of  a  deed, 
plainly  conveying  a  present  interest,  is 
inadmissible,  in  accordance  with  the 
parol  evidence  rule,  it  being  only  when 
the  writing  is  of  doubtful  import  that 
such  evidence  is  admissible. 

See  Hannig  v.  Hannig  (1893)  — Tex. 
Civ.  App.      24  S.  W.  696,  supra,  III. 

b,  9,  (a.). 

(e)  AamiasfbaUv  of  diiwcMons  to 
draftamun.^ 

It  is  uniformly  held  tiiat  the  instmc* 
tions  given  to  the  draftsman  by  the 
maker  of  an  instrument  in  the  form  of 
a  deed,  containing  a  clause  postponing 
its  taking  effect  until  the  maker's 
death,  are  admissible  in  evidence  upon 
the  question  of  the  maker's  intent. 
Sharp  V.  Hall  (1888)  86  Ala.  110,  11 
Am.  St.  Rep.  28,  5  So.  497. 

In  Anspach  v.  Lightner  (1906)  81 
Pa.  Super,  Ct.  218,  evidence  that  the 
maker  of  the  instrument  in  question 
did  not  want  a  will  made  is  used. 

And  see  Robertson  v.  Dunn  (1812) 
6  N.  C.  (2  Murph.)  133.  5  Am.  Dec.  626, 
infra,  III.  c,  2,  (v) ;  Clayton  v.  Liver- 
man  (1846)  29  N.  C.  (7  Ired.  L.)  92, 
infra,  III.  c,  2,  (b) ;  Re  Belcher  (1872) 
66  N.  C.  51,  infra,  III.  c,  3,  (a)  ;  Phifer 
V.  HulIiB  (1914)  167  N.  C.  406,  83  S.  E. 
582,  supra.  III.  b,  9,  (b) ;  Leslie  v.  Mc- 
Kinney  (1896)  —  Tex.  Civ.  App.  — , 
38  S.  W.  378,  infra,  lU.  c,  2,  (d) ;  De 
Bajligethy  v.  Johnson  (1900)  23  Tex. 
Civ.  App.  272,  66  S.  W.  96,  infra,  IIL 

c,  S,  (e). 
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(aj  AdmieatbUUy  of  direct  evidence  of 
maker's  intent. 

Where,  in  Sharp  v.  Hall  (1828)  86 
AlfL  110,  11  Am.  St.  Rep.  28,  5  So.  497, 
a  subscribing  witness  to  an  instrument 
in  tiie  form  of  a  deed,  but  reserving 
the  use,  control,  and  consumption  of 
'Uie  property  to  the  maker  during  her 
life,  was  permitted  to  testify  as  to 
the  maker's  intention  in  making  the 
instrument,  it  is  said  that  "the  inten- 
tion cannot  be  proved  by  a  witness, 
speaking  directly  thereto."  In  that 
case,  however,  the  objection  was  put 
on  the  ground  that  the  testimony  vio- 
lated tlie  rule  against  the  variance  of 
n  written  instrument  by  parol,  and  it 
was  not  sustained. 

In  the  unreported  case  of  Ward  v. 
Campbell  (1884)  73  Ga.  97,  involving 
an  instrument  in  the  form  of  a  deed, 
but  containing  words  of  a  testa- 
mntaiy  nature,  it  is  aaid  in  the  qrllap 
bus  that  "it  was  not  competent  to 
prove,  by  one  of  the  witnesses  to  this 
ins^men^  that  the  parties  intended 
it  aa  a  deed." 

0.  Otoiwtruotfon  of  tipetHfie  UmgMtge, 

t.  In  gm%ervH. 
B^ad  general  principles  for  the 
constructien  of  instruments  in  the 
form  of  deeds,  containing  provisions 
postponing  tfieir  taking  effect  till  after 
the  death  of  the  maker,  have  been  set 
out  above,  and  very  little  disagree- 
ment has  been  found  to  «cist  among 
the  courts  with  reference  thereto.  As 
has  been  repeatedly  said  by  courts 
and  text-writers,  however,  it  is  impos- 
sible to  go  farther  in  the  matter  of 
agretffaient,  and  the  greatest  apparent 
confusion  is  found  to  exist,  not  only 
between  the  specific  applications  of 
the  general  principles  as  made  by  dif- 
ferent courts,  but  not  infrequently 
among  the  applications  of  these  princi- 
ples made  in  the  same  jurisdiction. 
This  is  due  in  large  measure  to  the 
fact  that  the  same  language,  and  the 
same  circumstances  surrounding  ex- 
ecution, are  rarely,  if  ever,  found  to 
exist  in  two  different  cases.  While  the 
courts  may  agree  upon  the  general 
principles,  each  specific  case  must  be 
decided  upon  its  own  facts,  peculiar 
to  itself  snd  different,  to  a  greater  or 


less  degree,  from  the  facts  in  any  other 
case  found  in  the  books.  Accordingly 
no  rules  further  than  those  already  set 
out  are  possible  of  deduction;  and  the 
formulation  of  none  is  attempted.  The 
cases  are  set  out  in  the  following  sub- 
divisions, but  no  effort  is  made  to  dis- 
tinguish, criticize,  or  discuss.  To  do 
so  intelligently  would  be  impossible. 
It  may  be  said  here,  however,  that  the 
tendency  of  the  courts  is  in  the  direc- 
tion of  greater  liberality  in  construing 
instruments  containing  such  provi- 
sions. The  courts  are  coming  more 
and  more  to  construe  instruments  of 
the  kind  here  under  discussion,  as 
deeds,  and  not  as  wills. 

In  this  connection  attention  is  called 
to  the  following  language  from  the 
opinion  of  the  Illinois -supreme  court 
in  Young  v.  Payne  (1918)  283  IlL  649, 
119  N.  E.  612:  "While  it  is  true,  as 
the  deed  states,  that  it  was  made  in 
lieu  of  a  will,  yet  such  statement 
would  not  render  the  deed  void  as  a 
testamentary  instrument.  As  a  matter 
of  fact,  most  deeds  of  trust  by  which 
a  trust  is  created  to  continue  after  the 
death  of  the  grantor  may  be  said  to 
be,  in  a  sense,  testamentary  in  charac- 
ter, and  made  to  avoid  the  making  of 
a  further  disposition  of  the  property 
involved  in  such  trust  by  will;  but 
such  provision,  so  far  as  we  are  ad- 
vised, has  never  been  held  to  render 
an  otherwise  valid  instrument  void  as  . 
a  testamentary  disposition  of  pro];>erty, 
nor  do  we  think  such  provision  in  this 
deed  had  that  effect." 

2.  Lanffuage  oon^rued  a»  paaaing 
present  interest.  , 

(a)  "At  my  death,"  contained  in  grantm 
ing  clause. 

For  cases  construing  the  instrument 
as  a  will,  see  infra.  III.  c,  S  (a). 

An  instrument  in  the  form  of  a  deed 
is  not  converted  into  a  will  by  the 
words,  "at  and  after  my  death,"  fol- 
lowing the  words  of  grant,  where  the 
grantor  in  the  same  clause  explains 
his  intent  as  follows:  "That  is,  I  now 
give  the  .  .  .  lands  .  .  .  only 
reserving  my  life  estate  in  the  same." 
Worley  v.  Daniel  (1892)  90  Ga.  650, 
16  S.  E.  988.  The  court  says:  "She 
gives  it  to  them  'now,*  and  reserves 
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*9nly'  her  *life  estate  in  the  same.' 
The  language  last  quoted  is  not  repug- 
nant to  that  which  precedes  it,  but  is 
simply  explanatory,  and  the  whole  con- 
stitutes but  one  clause.  The  rule  as 
to  repugnant  clauses  is  therefore  in- 
applicable." And  title  in  remainder 
in  prssenti  is  held  in  Swails  v.  Bush- 
art  (1859)  2  Head  (Tenn.)  561,  to  be 
conveyed  by  an  instrument  in  the  form 
■of  a  deed,  whereby  property  is  given, 
sold,  and  delivered  unto  the  grantee 
after  the  death  of  the  grantor;  and 
the  instrument  is  held  to  be  a  deed, 
and  not  a  will. 

In  Gay  v.  Gay  (1899)  108  Ga.  739. 
32  S.  E.  846,  an  instrument  stating 
that,  in  consideration  of  the  support 
by  the  grantee  of  the  grantor's  wife 
during  her  widowhood,  the  grantor  has 
"given,  granted,  bargained,  and  sold, 
at"  his  death,  certain  land,  "to  have 
and  to  hold  ...  at  and  after"  his 
death,  is  held  to  be  a  deed. 

So,  a  deed  conveying  and  warranting 
lands  "after  my  decease,  and  not  be- 
fore," is  held  in  Owen  v.  Williams 
(1887)  114  Ind.  179,  15  N.  E.  678,  not 
to  be  testamentary  in  character,  but  to 
operate  merely  to  postpone  the  gran- 
tee's use  and  enjoyment. 

And  it  is  said  in  Hollomon  v.  Hollo- 
mon  (1857)  12  La.  Ann.  607.  that  a 
deed  conveying  slaves  at  the  death 
of  the  grantor  and  his  wife  is,  "by 
the  laws  of  Alabama,  a  donation  of 
the  property  in  the  slaves  to  defend- 
ant [grantee],  with  a  reservation  of 
a  life  estate  in  the  donor;  or  a  gift 
of  the  property,  subject  to  a  loan  for 
use,  to  the  grantor,  by  which  fee  pres- 
ent passed  to  the  donor  at  the  date  of 
the  instrument." 

And  a  grant,  "at  my  death,"  of  cer- 
tain negroes,  is  held  in  Williams  v. 
Sullivan  (1868)  10  Rich.  Eq.  (S.  C.) 
217,  to  pass  a  present  interest,  and  to 
be  a  deed. 

An  instrument  in  writing,  delivered 
in  the  lifetime  of  the  maker,  and  pur- 
porting to  give,  at  the  maker's  death, 
in  consideration  of  natural  love  and 
affection,  all  the  property  that  came 
to  the  maker  from  a  certain  estate, 
with  limitations  over  on  the  death  of 
the  donees  without  heirs,  and  contain- 
ing  covenants  of  warrant,  is  a  deed, 


it  is  held  in  Bethea  v.  Allen  (1916) 
101  S.  C  850,  86  S.  E.  903,  and  not  a 
will. 

In  Watson  v.  Watson  (1885)  24  S.  C. 
228,  58  Am.  Rep.  247,  an  instrument 
in  which  the  maker  recites  that  he  has 
granted,  and  does  at  his  death  grant, 
certain  property  to  his  wife,  is  held 
to  be  a  deed,  and  not  a  testament. 

In  Gregory  v.  Walker  (1861)  38  Ala. 
26,  an  instrument  is  held  a  deed,  and 
not  a  will,  where  it  is  made  in  the  form 
of  a  deed,  in  consideration  of  the  re- 
gard entertained  by  the  grantor  for 
the  grantees,  and  for  the  further  con- 
sideration of  $1  in  hand  paid,  and 
conveys  to  the  grantees,  by  the  words 
of  conveyance  usually  employed  in 
deeds,  certain  real  and  personal  prop- 
erty, "together  with  the  right  to  con- 
trol the  same  at"  the  death  of  the 
grantor. 

So,  an  instrument  in  the  form  of  a 
deed,  conveying  certain  described 
land,  "together  with  all  the  rights  and 
privileges  Uiereunto  belonging,  at  my 
death,  forever  in  fee  simple,"  is  held 
in  Kytle  v.  Kytle  (1907)  128  Ga.  387. 
57  S.  E.  748,  to  be  a  deed  reserving  & 
life  estate,  and  not  a  will. 

In  Brice  v.  Sheffield  (1903)  118  Ga. 
128.  44  S.  E.  843,  an  instrumettt  is 
held  a  deed,  which  provides  that  "this 
is  to  certify  that  I  have  given  my  son 
...  10  acres  of  land  ...  in 
consideration  of  building  me  a  house> 
said  land  to  belong  him  at  my 
death."  In  view  of  the  delivery  of  the 
instrument,  and  the  testimony  of  the 
grantee  to  the  effect  that  the  grantor 
had  agreed  to  convey  him  the  land, 
reserving  only  a  life  elstate,  the  in- 
strument is  construed  as  conveying  the 
title  in  prsesenti  with  the  right  of  pos- 
session postponed  until  the  death  of 
the  grantor. 

In  Golding  v.  Golding  (1854)  24  Aku 
122,  the  grantor,  in  an  instrument  in 
the  form  of  a  deed,  provides:  "Know 
all  men  by  these  presents,  at  my  death, 
that  I  ...  do  hereby  give  and 
grant  unto  my  son  .  .  .  my  negro 
woman  .  .  .  and  her  son  .  .  .; 
also,  80  acres  of  land  ...  for 
which  I  hereby  warrant  and  defend 
from  the  balance  of  my  heirs,  execu- 
tors, administrators,  and  assigns."  The 
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phrase,  *'at  my  death/'  the  court 
thinks,  "does  not  appear  to  have  been 
intended  to  operate  on  the  words  of 
ffift^  or  grant,  or  upon  the  estate  in- 
tended to  be  granted,  but'most  natu- 
rally refers  to  and  limits  the  time  when 
the  grantee  shall  enter  upon  the  en- 
joyment of  the  estate  granted.  It  pre- 
sents, then,  the  common  case  of  a  gift 
by  deed,  of  lands,  with  the  reservation 
of  a  life  estate  to  the  donor."  The  in- 
Btmment  is  held  not  to  be  testa- 
mentary in  character. 

In  Cains  v.  Jones  (1833)  5  Yerg. 
(Tenn.)  249,  the  grantor  grants  and 
conveys,  after  his  death,  all  of  his 
rights  in  certain  lands.  To  the  objec- 
tion that  the  deed  is  void  as  conveying 
a  future  estate,  it  is  said :  "It  was  the 
intention  of  John  Wright  [grantor]  to 
convey  a  present  estate  .  .  .;  and 
it  if>  equally  manifest  he  intended  to 
reserve  a  life  estate  to  himself.  To 
this,  it  is  apprehended,  there  can  be 
no  valid  legal  objection." 

See  Evans  v.  Lauderdale  (1882)  10 
Lea  (Tenn.)  73,  involving  an  instru- 
ment in  which  the  maker  ''agrees  that, 
at  his  death,"  certain  persons  "shall 
be  the  lawfal  heirs  of  all  the  land  he 
now  owns/'  which  instrument  is  held 
to  be  an  executory  contract,  ahd  not  a 
testamentary  paper. 

And  see  Jacoby  v.  Nichols  (1901) 
23  Ky.  L.  Rep.  205,  62  S.  W.  734;  Mitch- 
ell V.  Mitchell  (1891)  108  N.  C.  542, 
13  S.  E.  187;  Macumber  v.  Bradley 
(1869)  28  Conn.  445.  See  also  Sim- 
mons V.  Augustin  (1886)  8  Port 
(Ala.)  69,  supra,  II.  a,  2,  (a);  King 
V.  Slater  a910)  96  Ark.  589.  138 
S.  W.  173.  infra.  III.  c,  2,  (p) ; 
BoWlbr  V.  Bowler  (1898)  176  ilL  641, 
52  N.  E.  487,  infra,  III.  c,  2,  (o) ;  Vin- 
son V.  Vinson  (1879)  4  111.  App.  188, 
supra,  II.  a,  2,  (a);  Chavez  v.  Chavez 
(1890)  —  Tex,  — ,  13  S.  W.  1018,  infra, 
III.  c,  2,  (1);  Roe  ex  dem.  Wilkinson 
V.  Tranmarr  (1757)  Willea,  Rep.  682, 
125  Eng.  Reprint,  1383,  2  Ld.  Kenyon, 
239,  .96  Eng.  Reprint,  1168.  2  Wils. 
785,  95  Eng.  Reprint,  694.  supra,  11.  a, 
2,  (a). 

(b)  "At  mif  aeath,"  eotUatned  In 

hahendum. 

For  cases  construing  the  instrument 
as  a  will,  see  infra,  III.  c,  3  (b). 


An  instrument  in  the  form  of  a  deed, 
conveying  real  estate  in  consideration 
of  services  to  be  rendered,  is  held  in 
Guthrie  v.  Guthrie  (1898)  105  Ga.  86, 
31  S.  E.  40,  to  be  a  deed,  although  the 
habendum  reads  "to  have  and  to  hold 
.  .  .  forever  in  fee  simple,  after 
the  death"  of  the  grantor. 

So  Sf  paper  in  the  form  of  a  war- 
ranty deed  is  held  in  Wynn  v.  Wynn 
(1900)  112  Ga.  214,  37  S.  E.  878,  to 
be  a  deed  passing  a  present  interest, 
notwithstanding  a  clause  in  the  fol- 
lowing language:  "To  have  and  to 
hold  the  above-described  premises 
...  to  be  his  at  my  death  and  the 
death  of  my  wife/' 

And  an  instrument  in  the  form  of 
a  deed,  reciting  the  grantor's  purpose 
to  be  the  securing  to  the  grantM  of 
a  home  after  his  death,  and  containing 
an  habendum  "to  have  and  to  hold 
.  .  .  forever,  from  and  after  my 
death,  the  delivery  hereof  not  to  occur 
until  my  death/'  is  held  in  Stevens  v. 
Haile  (1914)  —  Tex.  Civ.  App.  — ,  162 
S.  W.  1025,  to  be  a  deed,  executed  to 
convey  title,  and  not  a  will. 

Where  an  instrument  in  the  form  of 
a  deed  contains  a  clause  of  present 
grant  and  covenants  of  warranty,  a 
recital  that  the  purpose  of  the  instru- 
ment is  to  provide  for  the  grantees 
after  the  grantor's  death,  and  a  fur- 
ther statement  that,  "at  the  time  of 
the  death"  of  the  grantor,  the  grantees 
are  to  have  and  to  hold  the  property,  * 
do  not  give  the  instrument  a  testa- 
mentary character,  it  being  the  intent 
of  the  grantor  to  pass  a  present  in- 
terest in  the  grantees,  himself  retain- 
ing a  life  estate.  Ecklar  v.  Robinson 
(1906)  29  Ky.  L.  Rep.  1088,  96  S.  W. 
845. 

An  instrument  in  the  form  of  a  deed, 
conveying   to   the   grantee  certain 

slaves,  "to  have  and  to  hold  .  .  . 
at  my  death,"  is  held,  in  Jaggers  v. 
Estes  (1848)  2  Strobh.  Eq.  (S.  C.)  343, 
49  Am.  Dec.  674,  to  be  "a  good  and 
valid  deed/'  the  effect  of  which  is  to 
pass  a  present  title  to  the  grantee  of  a 
future  interest.  In  this  case,  the  grant- 
or gives  to  the  grantee,  "in  as  ample 
and  full  a  manner  as  I  am  capable  of 
bestowing,  to  have  and  to  hold  .  .  . 
from  henceforth  and  forever,  as  her 
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lawful  right  and  property,  at  my 

death." 

.  And  in  Clayton  v.  Liverman  (1S46) 
29  N.  C.  (7  Ired.  L.)  92,  the  inBtrament 
states  that  the  makers  **have  given 
and  bequeathed'*  certain  property  to  a 
certain  person,  to  have  and  to  keep, 
"at  our  death,  free  from  any  enthral- 
ments  whatever."  In  view  of  the  fact 
that  the  lansruage  of  the  instrument, 
with  the  exception  of  the  word  "be- 
queath," is  that  belonging  to  a  deed, 
in  view  of  the  testimony  of  the  scriv- 
ener that  he  had  been  requested  by  the 
makers  to  write  a  deed  of  gift,  and  in 
view  of  the  testimony  of  other  wit- 
nesses that  the  makers  delivered  the 
instrument  as  their  deed,  the  instru- 
ment is  viewed  as  passing  a  present 
interest,  and  to  be  a  deed,  and  not  a 
will. 

So,  a  paper  containing  words  of 
present  grant,  and  having  a  distinct 
granting  clause,  and  habendum  and 
tenendum,  is  a  deed,  and  not  a  will, 
although  the  habendum  reads,  "to  have 
and  to  hold  the  aforesaid  property 
at  my  death,"  the  phrase  "at  my  death" 
deferring  the  time  of  taking  posses- 
sion, and  not  the  time  of  the  passing 
of  title.  Johnson  v.  Hines  (1861)  81 
Ga.  720.  In  this  ease,  the  eonrt  aa- 
signs  two  grounds  for  its  decision; 
the  first  being  that  the  granting  clause 
is  meant  to  grant  an  estate  in  prsesenti, 
and  the  habendum  is  meant  to  reserve 
a  life  estate,  the  two  being  consistent. 
This  reason  is  proper  and  sufficient. 
But  in  its  other  reason  the  court  errs. 
Although  the  question  is  whether  the 
instrument  is  a  will  or  a  deed,  and  it 
is  specifically  said  that  in  the  case  of 
wills  the  last  utpresaion  of  testa- 
mentary intention  must  prevail,  the 
court,  assuming  the  granting  clause 
and  the  habendum  to  be  irreconcilable, 
applies  the  rule  of  construction  ap- 
plicable to  deeds,  and  holds  that  the 
clause  first  appearing  in  the  instru- 
ment must  control.  Thus,  in  trying 
to  prove  the  instrument  to  be  a  deed,  it 
is  assumed  to  be  a  deed.  If  the  court 
had  assumed  the  instrument  to  be  a 
will,  and  had  applied  the  rule  of  con- 
struction applicable,  according  to  its 
own  statement,  to  wills,  it  would  have 
proved  in  exactly  the  same  manner 


that  the  instrument  was  of  a  testa- 
mentary nature. 

A  written  instrument  in  t^e  form  of 
a  warranty  deed  of  land  to  the  gran- 
tor's daughter,  who  was  living  with 
him  on  the  land,  executed  on  the  day 
the  grantor  was  dividing  his  lands 
among  his  children,  and  delivered  by 
the  grantor  to  the  grantee  immediate- 
ly following  its  execution,  is  viewed 
in  Josey  v.  Johnston  (1916)  197  Ala. 
482,  73  So.  27,  as  a  deed,  and  hot  a 
will,  despite  a  clause  therein  "to  have 
at  my  deatik.**  In  reaching  its  con- 
clusion, the  court  takes  into  considera- 
tion, not  only  the  language  of  the  in- 
strument set  out,  but  also  the  attend- 
ant circumstances  mentioned. 

Where  a  grantor  conveys  lands  to 
his  wife,  "to  have  and  to  hold  .  .  . 
from  and  after  the  death"  of  the  grant- 
or, and  provides  that  it  is  to  be  un- 
derstood '*that  this  conveyance  is  made 
upon  the  express  condition  that  the 
said  .  .  .  [grantee]  shall,  during 
his  lifetime,  retain  the  possession  and 
control  of  the  premises,"  the  instru- 
ment passes  a  present  interest  to  the 
grantee,  with  the  enjoyment  thereof 
postponed  till  the  grantor's  death,  and 
is  a  deed,  and  not  a  will.  Christ  v. 
Kuehne  (1902)  172  Mo.  118,  72  S.  W. 
587. 

See  Ingram  v.  Porter  (1827)  4 
M'Cord,  L.  (a  C.)  198,  not  involving 
any  question  of  distinguishing  be- 
tween a  will  and  a  deed,  where  a 
father,  by  an  instrument  in  the  form 
of  a  deed,  conveyed  a  'Slave  to  his 
daughter,  and  by  the  habendum  pro- 
vided that  she  was  to  have  and  to  hold 
it  after  his  death,  where  it  is  held 
that  "the  habendum,  after  the  death 
of  the  father,  is  utterly  inconsistent 
with  the  present  interest  [granted  by 
the  present  words  of  conveyance  in 
the  premises},  and  therefore  cannot 
take  effect." 

And  see  Gay  v.  Gay  (1899)  108 
Ga.  739,  32  S.  E.  846.  supra.  III.  c,  2, 
(a);  Noble  v.  Fiekes  (1907)  230  III. 
594,  13  L.R.A.(N.S.)  1203,  82  N.  E. 
950,  12  Ann.  Cas.  282;  Book  v.  Book 
(1883)  104  Pa.  240;  Milledge  v.  Lamar 
(1816)  4  Desauss.  Eq.  (&  C)  617. 
See  also  Trafton  v.  Hawes  (1869) 
102  Mass.  533,  3  Am.  Rep.  494,  supra> 
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II.  a,  2,  (b) ;  Wallis  v.  Wallis  (1808)  4 
Haas,  185,  8  Am.  Dec.  210,  Bupra,  II. 
a,  2,  (b). 

(o)  "At  my  death,'*  foUoudng 
deacription. 

In  Lewis  v.  Curnatt  (1906)  ISO  Iowa, 
423, 106  N.  W.  914,  the  maker  of  a  deed 
of  trust  executed  and  delivered,  as 
a  part  of  the  transaction,  an  instru- 
ment in  which  she  prescribed  that, 
upon  her  death,  the  trustee  was  to  pay 
her  debts  and  funeral  expenses,  and 
divide  the  remainder  of  her  estate 
among  certain  specified  persons.  This 
inatrument  contained,  following  the 
description  of  the  property  and  pre- 
ceding the  conditions  of  the  trust,  the 
words  "from  and  after  my  death,  and 
not  before."  The  court  is  of  the  opin- 
ion that,  "upon  a  fair  construction  of 
the  writings  as  a  whole,  the  words 
'from  and  after  my  death'  have  no 
reference  to  the  time  when  the  title 
or  interest  shall  pass  under  the  deed, 
but  to  the  time  when  the  trustee  shall 
have  authority  to  tidce  possession,  and 
proceed  with  the  active  performance 
of  his  trust.  That  this  must  be  so  is 
to  be  seen,  not  only  from  the  language 
employed,  but  from  the  fact  that  then 
and  there,  and  as  a  part  of  the  same 
transaction,  the  grantor  made  and  de- 
livered to  the  trustee  an  unconditional 
conveyance  of  the  title.  ...  To 
suppose  that,  while  delivering  with 
one  hand  to  the  trustee  a  deed,  the 
legal  meanin^iand  effect  of  which  she 
is  held  to  have  understood,  she  also 
passed  to  him  with  the  other  haiid  an 
instrument  by  which  the  deed  was  in- 
tended to  be  made  null  and  void,  is  to 
assuihe  that  the  entire  deal  was  a 
solemn  farce." 

In  Sumner  v.  Harrison  (1899)  54 
S.  C  868,  32  S.  E.  672,  an  instrument 
in  the  form  of  a  deed  provided,  fol- 
lowing the  description  of  the  land: 
"In  trust,  nevertheless,,  and  it  is  the 
true  intent  and  meaning  of  these  pres- 
ents that  the  said  S.  T>  McCrary 
[trustee]  shall  hold  the  said  premises 
for  the  term  of  twenty  years  from 
and  after  the  date  of  my  death,  for 
the  sole  use  and  behoof  of  my  said 
children."  This  instrument  is  held  to 
pass  title  in  prsesenti. 


In  Crawford  v.  Thomas  (1920)  — 
Ga.  — ,  104  S.  E.  211^  an  instrument 
attested  by  three  witnesses  and  in 
all  respects  in  the  form  of  a  deed» 
including  the  expression  of  a  consid- 
eration, was  held  to  be  not  a  will,  but 
a  conveyance,  which,  if  delivered, 
would  have  passed  title  in  prsesenti 
with  right  of  possession  postponed, 
notwithstanding  the  words,  following 
the  description  and  preceding  the 
habendum,  "tUis  deed  goes  into  effect 
at  the  death  of  me  and  my  wife."  Ac- 
cordingly, probate  of  the  instrument 
as  a  will  was  denied,  although  it  had 
never  been  delivered  and  was  there- 
fore not  effectual  as  a  deed. 

(d)  Specific  reservation  of  life  estate. 

For  cases  construing  instrument  as 
a  will,  see  infra.  III.  c,  3  (c). 

A  reservation  of  a  life  estate  to  the 
grantor,  in  an  instrument  purporting 
to  grant  the  fee,  creates  a  strong  pre- 
sumption that  the  deed  was  intended 
to  take  effect  immediately,  as  a  present 
conveyance  of  a  future  estate;  for  oth- 
erwise such  a  reservation  would  be 
useless.  Young  v.  Payne  (1918)  283 
lU.  649,  119  N.  E.  612. 

In  light  of  facts  showing  that  the 
maker  directed  the  draftsman  to  draw 
a  deed  to  take  effect  after  her  death, 
and  that,  after  making  it,  she  re- 
quested him  to  make  delivery  thereof, 
an  instrument  in  the  form  of  a  deed, 
reserving  a  life  estate  in  the  lands 
conveyed  and  limiting  the  conveyance 
"to  take  effect  after  my  [her]  death, 
Mid  no  sooner,"  is  held  in  Ijeslie  v. 
McKinney  (1896)  —  Tex,  Civ.  App.  . 
— ,  38  S.  Vf,  378,  to  be  a  deed  passing 
a  present  estate,  to  commence  in 
futuro. 

So,  in  Galloway  v.  Devaney  (1860) 
21  Ark.  526.  the  conveyance  in  ques- 
tion was  not  copied  into  the  bill  of  ex- 
ceptions, but  in  the  agreed  statement 
of  facts  it  is  stated  that  it  was.  a  deed, 
duly  executed  and  recorded.  1^  which 
the  grantor  conveyed  land,  reserving 
to  himself  a  life  estate  therein.  "Tak- 
ing this  to  be  true,"  it  is  said,  "the 
proposition  that  the  mere  reservation 
of  a  life  estate  in  Robinson  [grantor] 
necessarily  made  the  conveyance  testa- 
mentary in  its  character  is  not  main- 
tainable. On  the  contrary,  under  our 
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system  of  conveyancing,  the  deed  vest- 
ed Mrs.  Devaney  with  a  present  inter- 
est in  the  land,  to  be  enjoyed  in 
future." 

And  where,  in  Harris  v.  Saundera 
(1836)  2  Strobh.  Eq.  (S.  C)  870,  note, 
the  grantor,  in  an  instrument  in  the 
form  of  a  deed,  conveyed  a  slave  to 
his  son,  reserving  to  himself  a  life 
estate-  therein,  the  instrument  is  held 
to  be  a  deed.  "It  had  the  form  and 
requisites  of  a  deed,"  t'he  court  says; 
''it  was  executed,  published,  and  re- 
cited as  a  deed;  and  the  transaction 
was  always  referred  to  by  the  donor 
as  an  actual  gift." 

So,  notwithstanding  a  clause  in  a 
deed,  wherein  the  grantor  excepts  and 
reserves  to  himself  "a  freehold  estate 
for  the  term  of"  his  natural  life,  "with 
full  power  of  control  and  management 
as  such  tenant  for  life,"  it  is  held  in 
Deckenbach  v.  Deckenbach  (1913)  66 
Or.  160,  130  Pac.  729,  that,  the  instru- 
ment is  a  deed,  and  not  a  will.  "An 
estate  for  life,"  it  is  said,  "although 
one  of  freehold,  is  not  one  of  inherit- 
ance, and  it  will  be  observed  that  it 
does  not  reserve  the  right  to  convey 
the  property,  but  only  the  power  to 
control  and  manage;  and  not  only  so, 
but  those  functions  are  to  be  exer- 
cised only  as  such  tenant  for  life." 

In  Owen  v.  Smith  (1893)  91  Ga.  664, 
18  S.  E.  527,  the  deed  involved  pro- 
vides that  the  grantor  reserves  a  life 
estate  in  the  property  conveyed,  "with 
power  to  direct,  manage,  and  control 
it  as  she  sees  proper,  during  her  life- 
time," and  it  is  further  provided  that 
the  grantee  is  to  "live  with  her,  care 
for  and  provide  for  her,  Supply  her 
necessary  wants,  take  care  of  and  pro- 
tect the  property  and  herself,"  and 
that,  upon  compliance  with  these  terms 
by  the  grantee,  "whatever  at  her  death 
is  left,  together  with  the  natural  in- 
crease  thereof  ...  is  to  belong 
to"  the  grantee  in  fee  simple.  In  hold- 
ing the  instrument  to  be  a  deed,  it 
is  said:  "A  reasonable  supposition 
as  to  her  real  intention  is  that  an  in- 
terest was  to  pass  to  him  at  the  time 
of  the  delivery  of  the  deed,  with  a 
postponement  only  of  the  possession 
and  use  until  she  should  be  dead." 

It  is  said  in  Rieget  t.  Riegel  (1910) 


243  III.  626,  90  N.  E.  1108 :  "This  deed 
contained  a  reservation  of  a  life  estate 
in  the  grantors,  which  raises  a  strong 
presumption  that  it  was  intended  the 
title  should  immediately  vest  in  the 
remaindermen,  for  the  reason  'that, 
if  such  intention  had  not  existed,  there 
would  be  no  reason  for  such  reserra- 
tion." 

An  instrument  conveying  negroes 
and  their  future  increase  absolutely 
to  the  grantee,  and  reserving  "a  life 
estate  in  the  property,"  is  a  deed,  and 
not  a  will.  Robinson  v.  Schly  (1849) 
6  Ga.  616. 

In  Williams  t.  Tolbert  (1880)  66  Ga. 
127,  an  indenture,  containing  words 
of  present  conveyance,  an  habendum 
clause,  and  a  warranty,  is  held  to  be 
a  deed  under  the  Code,  requiring  the 
conveyance  of  a  present  interest  as  a 
requisite  of  a  deed,  although  the  maker 
specifically  reserves  to  himself  "a  life 
estate  in  the  tract  of  land  .  .  .  con- 
veyed, to  have,  use,  occupy,  and  enjoy 
the  same  during  his  natural  life,  and 
to  take  and  enjoy  the  rents,  issues  and 
profits  of  the  same  during  his  life 
only." 

And  it  is  held  in  Prindle  v.  Iowa 
Soldiers  Orphans  Home  (1911)  163 
Iowa,  234,  133  N.  W.  106,  that  the 
specific  reservation  of  a  life  estate  by 
the  grantors,  in  a  deed,  does  not  ren- 
der the  instrument  testamentary  in 
character. 

And  hi  Cross  v.  Benson  (1904)  68 
Kan.  495,  64  L.R.A.  660,  75  Pac.  668, 
a  trust  deed  reserving  a  life  eatftte  in 
the  grantor,  and  providing  that,  upon 
her  death,  the  property  is  to  be  sold 
and  the  proceeds  invested  for  the  bene- 
fit of  a  third  person,  is  held  not  to  be 
testamentary  in  character. 

So,  it  is  said  in  Sargent  v.  Roberts 
(1914)  266  111.  210,  106  N.  E.  806,  in- 
volving  a  deed  reserving  a  life  estate 
in  the  grantor,  that  "the  reservation 
of  a  life  estate  in  the  grantor  raises 
a  strong  presumption  that  it  was  in- 
tended that  the  title  should  inunedi- 
ately  vest  in  the  remainderman,  for 
the  reason  that,  if  such  intention  had 
net  existed,  there  would  be  no  reason 
for  the  reservation." 

In  Carter  v.  Walden  (1911)  136  Ga. 
700,  71  S.  E.  1047t  an  instrument  pur- 
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porting  to  convey  &  tract  of  land  is 
held  to  be  a  deed,  ahheugh  it  con- 
tains a  clause  providing  that  the  grant- 
or "is  to  hold  a  lifetime  lease  on  said 
.  .  .  land  .  .  .  ,  said  lease  to 
expire  at  the  death  of  the  party  of  tiie 
first  part." 

An  instrument  in  the  form  of  a  deed 
conveying  real  estate  to  a  grantee 
"ajfter  the  expiration  of  the  life  estate 
herein  reserved,  in  fee  simple  for- 
ever," is  a  deed  conv^ng  the  prop- 
erty in  prssenti,  with  the  right  of 
possession  postponed  until  the  grant- 
or's death.  Watkins  v.  Nugen  (1908) 
118  Ga.  372,  45  S.  E.  262. 

And  see  Muntz  v.  Whitcomb  (1909) 
40  Pa.  Super.  Ct.  663,  where  it  is  said 
by  the  court  that  the  grantor  reserved 
a  life  estate,  but  the  exact  language 
of  the  instrument  is  not  set  out. 

And  see  King  v.  Slater  (1910)  96 
Arfc  689,  133  S.  W.  173,  infra,  HI.  c, 
2,  (p);  Worley  v.  Daniel  (1892)  90 
Ga.  660,  16  S.  E.  938,  supra.  III.  c,  2, 
(a)  ;  Love  v.  Blauw  (1900)  61  Kan.  496, 
48  L.RJ^.  257,  78  Am.  St.  Rep.  334,  59 
Pac.  1069,  reversing  on  other  grounds 
(1899)  9  Kan.  App.  65,  57  Pac.  268, 
infra.  III.  c,  2,  (o) ;  Powers  v.  Scharl- 
ing  (1902)  64  Kan.  339,  67  Pac.  820, 
infra.  III.  c,  2,  (i) ;  Pentico  v.  Hays 
(1907)  75  Kan.  76,  9  L.R.A.(N.S.)  224, 
88  Pac.  738.  infra.  III.  c,  2,  (g) ;  Brady 
V.  Fuller  (1908)  78  Kan.  448,  96  Pac. 
854.  infra,  HI.  c,  2,  (k) ;  Dennett  v. 
Dennett  (1860)  40  N.  H.  498,  supra, 
II.  a,  2,  (a).  See  also  Trawick  v.  Davis 
(1888)  85  Ala.  342,  6  So.  83;  Daven- 
port V.  Wynne  (1845)  28  N.  C.  (6  Ired. 
L.)  128,  44  Am.  Dec.  70. 

In  other  cases  involving  similar  in- 
struments, the  specific  question  as  to 
the  character  of  tho  instrument  is  not 
raised,  it  being  assumed,  apparently, 
that  the  instruments  are  deeds,  and 
that  the  only  question  raised  by  the 
clause  postponing  the  taking  effect  of 
the  instrument  is  in  respect  of  the  ex- 
tent or  nature  of  the  estate  created  in 
the  grantee,  or  reserved  in  the  grantor 
or  his  wife,  thereby.  It  is  not  intended 
to  go  into  these  various  questions  of 
estate  here,  the  cases  being  set  out 
merely  for  whatever  value  they  have 
upon  the  question  here  under  discus- 
sion. 


In  Den  ex  dem.  Ward  v.  Ward  (1793) 
1  N.  C  pt  1,  p.  18  (Martin,  pt.  1,  p.  28) 
it  is  held  that  where  a  deed  conveys 
absolutely  to  the  grantee,  an  exception 
of  the  grantor's  lifetime  in  any  part  or 
parcel  of  the  land,  contained  in  the 
premises,  though  not  in  the  habendum, 
is  void,  and  that  the  fee  passes  im* 
mediately  to  the  grantee. 

In  Senterfeit  v.  Shealey  (1904)  71 S. 
C  269,  61  S.  £.  142,  involving  a  deed 
reserving  "a  lifetime  claim"  in  the 
land  to  one  of  the  grantors,  a  life 
estate  is  held  to  be  reserved  thereby 
to  such  grantor,  the  remainder  vesting 
in  the  grantee. 

So,  where,  in  Hurst  v.  Hurst  (1874) 
7  W.  Va.  289,  the  grantor  reserved  a 
"life  interest"  in  the  property  con- 
veyed, the  court  says  that  "when  the 
owner  of  land  in  fee  simple  conveys 
the  land  in  fee  simple,  reserving  there- 
in a  'life  estate,'  it  should  be  construed 
as  meaning  an  estate  for  the  life  of 
the  grantor  is  reserved." 

In  Lemon  v.  Lemon  (1918)  273  Mo. 
484,  201  S.  W.^  103,  the  grantor  re- 
served a  life  estate  for  himself  and  his 
wife  in  the  property  granted.  The 
grantor's  wife  signed  the  instrument 
as  a  grantor,  but  had  no  interest  there- 
in, except  her  inchoate  dower  and  a 
contingent  estate  of  homestead,  which 
She  specifically  declared  it  was  her  in- 
tention to  retain.  Under  a  statute  re- 
quiring conveyances  of  land  to  be  in 
writing,  it  is  held  that  the  wife,  after 
the  husband's  death,  took  no  inlerest 
or  estate  in  the  property  by  reason  of 
the  reservation,  the  words  of  the  deed 
with  respect  thereto  being  words  of 
reservation  or  exception,  and  not  of 
grant,  and  she  being  a  grantor,  and 
not  a  grantee.  The  estate  reserved  for 
her  life  was  held  to  have  remained  in 
the  husband,  he  never  having  conveyed 
it  to  her. 

See  Lockridge  v.  McCommon  (1896) 
90  Tex.  234,  38  S.  W.  33,  where  the 
grantor  reserved  a  life  estate  in  him- 
self and  his  wife  in  specific  language,^ 
providing  further  that  they  are  to  re- 
tain the  use,  enjoyment,  control,  and 
possession  of  the  land,  and  that,  at 
their  deaths,  their  interest  and  estate 
in  the  lands  shall  cease,  and  all  their 
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right,  title,  interest,  and  estate  shall 
vest  in  the  grantees. 

In  Jerman  v.  Orchard  (1692)  Skin- 
ner, 628,  90  Eng.  Reprint,  237,  1  Salk. 
346,  91  Eng.  Reprint,  303.  the  holder 
of  a  lease  for  a  thousand  years  con- 
veyed it  by  deed,  the  premises  of  which 
conveyed  presently,  and  the  habendum 
of  which  reserved  a  life  estate.  On 
the  ground  that  the  premises  and 
habendum  are  inconsistent,  and  that 
the  habendum,  not  being  necessary, 
should  not  be  permitted  to  render  void 
that  which  was  perfect  before,  it  is 
held  that  the  premises  should  prevail. 
The  inconsistency  consisted  in  the 
reservation  of  a  life  estate  which  is, 
in  contemplation  of  law,  a  larger 
«stBte  than  one  for  a  thousand  years. 

(e)  Reservation  of  use,  posaesaion,  en- 
io^ment,  and  control  during  maker's 
life. 

For  cases  construing  instrument, 
see  infra.  III.  c,  3  (d). 

In  Adams  v.  Broughton  (1848)  13 
Ala.  731,  an  instrument  purporting  to 
be  a  deed  of  gift  of,  certain  slaves, 
in  consideration  of  the  "love  and  good 
will"  of  the  grantor  for  the  grantee, 
is  construed  as  a  deed,  although  con- 
taining a  clause  wherein  the  grantor 
reserves  "to  himself  and  his  wife  Polly 
the  use  and  enjoyment  of  the  slaves 
during  his  lifetime  and  the  lifetime 
of  his  said  wife."  Ormond,  J.,  says: 
"The  effect  of  this  deed  was  to  convey 
to  the  donee,  immediately  upon  its 
delivery,  the  title  to  the  slaves,  the 
right  to  the  possession  being  reserved 
to  the  donor.  The  instrument  was  not 
testamentary  in  its  character,  but  be- 
came immedia^ly  operative  upon  its 
execution." 

So,  in  Wilks  v.  Greer  (1848)  14  Ala. 
437,  it  is  held  that  a  deed  conveying 
slaves,  in  consideration  of  love  and 
affection,  to  the  grantor's  daughters, 
and  providing  that  the  grantor  and  his 
wife  are  to  have  the  use  of  the  slaves 
during  their  lives,  vests  "the  right 
to  the  slaves  conveyed,  upon  its  de- 
livery, and  operates  as  a  conveyance 
in  prcesenti,  and  not  as  a  testamentary 
paper." 

And,  where  the  grantor  reserves  "to 
his  own  use  and  enjoyment  the  full 
interest  and  estate  in  the  above-de- 
scribed prepertieB,  the  rents,  issues. 


and  profits  thereof,  for  and  during  the 
term  of  his  natural  life,"  the  conten- 
tion that  the  instrument  is  a  will  is 
"entirely  untenable."  Knowlson  v. 
Fleming  (1894)  166  Pa.  10,  80  Atl. 
519.  The  effect  of  the  clause  is  held 
to  be  the  reservation  of  a  life  estate 
in  the  grantor,  which  "is  entirely  con- 
sistent with  a  presently  passing  estate 
in  fee  simple  in  the  grantee." 

In  Mclntyre  v.  Hclntyre  (1909)  156 
Mich.  240, 120  N.  W.  587,  the  following 
paragraph  was  contained  in  a  deed: 
"It  is  understood  that  this  deed  is 
made  for  the  purpose  of  creating  a 
future  estate,  preserving  to  the  gran- 
tee [grantor]  hereof  and  his  wife  full 
use  and  occupancy  thereof  until  the 
death  of  the  survivor  of  them,  to  the 
end  that  the  use  and  occupation,  rental 
and  enjoyment,  thereof,  shall  be  and 
belong  to  them  and  the  survivor  of 
them  during  life,  and  the  full  title 
and  enjoyment  of  the  above-described 
land  shall  only  become  operative  upon 
the  death  of  the  survivor  of  the  grant- 
ors hereof,  and  at  that  time,  and  not 
Before,  the  said  grantee  shall  enjoy 
the  full  title  and  control  hereof."  This 
instrument  is  viewed  by  the  court  as 
passing  a  vested  interest  in  the  gran- 
tee, and,  consequently,  not  being  testa- 
mentary in  character. 

In  Baltimore  v.  Williams  (1864)  6 
Md.  236,  the  owner  of  land  conveyed 
it  in  trust,  reserving  the  right  to  use, 
occupy,  possess,  and  enjoy  the  land 
during  her  life,  and  to  have  the  rents, 
profits,  issues,  and  income  thereof 
during  that  period.  She  provided  fur- 
ther that,  immediately  after  her 
death,  the  property  was  to  be  held  in 
trust  for  such  uses  as  were  specified 
in  a  will  already  executed.  This  in- 
strument is  held  to  be  a  deed,  and  not 
a  will,  and  accordingly  not  revocable. 

An  instrument  in  the  form  of  a 
formal  conveyance  in  fee  is  not  ren- 
dered testamentary,  it  is  held  in  Cable 
V.  Cable  (1891)  146  Pa.  451,  23  Atl. 
223,  by  an  exception  in  the  habendum 
to  the  effect  that  the  grantors  reserve 
"the  right  and  use  of  said  lot  during 
their  natural  lives,"  and  a  mention  in 
the  warranty  of  the  "exception  above 
stated,  the  right  of  living  on  and  using 
said  lot  while  they  live." 
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So,  the  reservation  of  the  use  and 
occupation  of  the  granted  premises 
during  the  natural  Uyes  of  the  grantor 
and  his  wife  does  not  have  the  effect, 
it  U  held.in  McDaniel  t.  Johns  (1871) 
46  MisB.  682,  of  making  the  instru- 
ment a  will;  but  the  instrument  is  a 
deed,  conveying^  upon  execution  and 
delivery,  a  present  interest,  with  post- 
ponement of  enjoyment  thereof. 

In  Exum  v.  Canty  (1867)  34  Miss. 
538,  grantor,  in  an  instrument  in  the 
form  of  a  deed,  covenants  to  stand 
seised  to  his  own  use  during  his  life, 
and  to  the  use  of  a  trustee  after  his 
death,  with  directions  to  the  trustee 
as  to  the  disposition  of  the  property 
after  the  grantor's  death.  This  was 
held  to  take  effect  upon  its  execution 
and  delivery,  and  not  to  be  testamen- 
tary in  character. 

Nor  is  a  testamentary  character 
which  prevents  its  operation  as  a  con- 
veyance in  priesenti  impressed  upon 
a  deed  purporting  to  grant  successive 
life  estates  with  remainder,  by  an 
express  reservation  to  the  grantor, 
for  the  term  of  her  natural  life,  of 
**the  us^  possession,  and  control  of  all 
and  every  part  of  said  premises  and 
all  incomes,  rents,  and  profits  there- 
from," the  habendum  clause  also 
reading  "to  [grantee  of  the  first  life 
estate],  after  the  death  of  said  party 
of  the  first  part,  the  possession,  use, 
management,  and  control  of  said 
premises  for  and  during  the  term  of 
his  natural  life,"  etc.  Hudspeth  v. 
iGmnke  (1919)  —  Ho.  —.  214  S.  W. 
866. 

A  deed  in  Vessey  v.  Dwyer  (1911) 
116  Minn.  245,  138  N.  W.  618,  con- 
tained the  following  clause:  "This 
conveyance  and  the  title  of  said  second 
parties  to  the  above-described  lands 
to  take  [effect]  only  upon  the  death 
of  said  first  party;  and  this  convey- 
ance is  made  only  upon  the  covenant 
and  agreement  between  all  said  parties 
that  said  first  party  shall  continue  to 
own  and  occupy  said  land  as  her  own 
during  her  natural  life,  and  said  first 
party  hereby  reserves  to  herself  the 
use,  occupation,  rents,  and  profits  of 
all  said  described  land  during  her 
natural  life."  The  court  is  of  the  opin- 
ion that  "it  was  the  intention  that  the 


deed  take  effect  as  a  conveyance  in 
prsesenti,  with  a  reservation  in  the 
grantor  of  the  use  and  occupancy 
thereof  during  her  natural  life.  .  .  . 
The  words,  'shall  Continue  to  own,' 
may  be  consistently  construed  to  refer 
to  the  right  of  control  and  occupancy- 
of  the  land,  and  to  the  use  of  the  rents 
and  profits  to  be  derived  from  the  land 
during  her  natural  life."  The  court 
is  also  influenced  in  its  conclusion  by 
the  fact  that  the  instrument,  if  con- 
strued to  be  a  will,  will  be  without 
effect. 

So,  an  instrument  in  the  form  of  a 
conveyance  of  a  fee-simple  title,  using 
words  Importing  a  present  transfer  of 
title  and  the  statutory  warranty,  and 
reserving  to  the  grantor  ho  power  to 
defeat  or  jeopardize  the  operation 
thereof,  is  a  deed,  and  not  a  will,  al- 
though the  grantor  reserves  a  right  to 
the  use  of  the  land  for  her  life.  Adair 
V.  Craig  (1902)  185  Ala.  S32.  88  So. 
902. 

See  Folk  v.  Vam  (1857)  9  Rich.  Eq. 
(S.  C.)  303,  involving  an  instrument  in 
which  the  grantor  reserves  the  use  of 
Ifao  property  during  his  lifetime,  in 
which,  despite  the  use  of  the  word  "be- 
queath," in  connection  with  the  ordi- 
nary words  of  grant  and  the  lack  of 
internal  evidence  of  delivery,  the  In- 
strument is  held  to  be  a  deed. 

And  see  Smith  v.  Davis  (1917)  199 
Ala.  687,  75  So.  22,  where  an  instru- 
ment in  the  form  of  a  deed,  reserving 
to  the  grantor  the  use  and  possession 
of  the  property  until  the  time  of  her 
death,  is  held  a  deed.  The  attendant 
facts  are  not  set  out. 

See  also  Matthews  v.  Moses  (1879) 
21  Tex.  Civ.  App.  494,  52  S.  W.  113, 
involving  an  instrument  in  the  form 
of  a  deed,  with  respect  to  which  the 
parties  had  an  oral  understanding  that 
the  grantor  was  to  retain  the  use  of 
the  premises  during  her  life,  in  which 
the  instrument  is  held  not,  on  that 
account,  to  be  testamentary. 

An  instrument  in  the  form  of  a  deed, 
but  providing  that  the  property  is  to 
go  into  the  possession  of  the  grantees 
at  the  grantor's  death,  is  held  in  Moye 
v.  Kittrell  (1860)  29  Ga.  677,  to  be  a 
deed,  and  not  a  will.  It  has  been 
held  competent,  the  court  says,  "for 
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the  donor  to  reserve  a  life  estate  in 
the  property  conveyed,  without  mak- 
ing' the  paper  testamentary.  A  reser- 
vation of  the  poaseasion  merely  is  not 
equal  to  a  life  estate." 

So,  a  deed  in  the  usual  form,  con- 
taining a  recital  that  the  grantor  is 
"to  retain  the  possession  of  the  above- 
described  property  until  his  death, 
then  to  go  to  the"  grantee,  delivered 
to  a  third  person  to  be  delivered  to 
the  grantee  at  the  death  of  the  grantor, 
is  held  in  Tansel  v.  Smith  (1911)  49 
Ind.  App.  263*  93  N.  E.  548,  rehearing 
denied  in  (1911)  49  Ind.  App.  268,  94 
N.  £.  890,  to  give  the  grantee  a  fee- 
simple  title,  and  not  to  constitute  a 
testamentary  disposition. 

And  a  deed  in  the  usual  form*  ex- 
cept that  it  is  stated  in  the  final  clause 
thereof  that  the  grantee  is  not  to  go 
into  possession  until  after  the  deatiis 
of  the  grantor  and  the  grantor's  wife, 
is  held  in  Craven  v.  Winter  (1874)  38 
Iowa,  471,  to  convey  a  present  interest, 
with  the  reservation  of  a  life  estate 
in  the  grantor,  and  to  be  a  deed,  and 
not  a  will. 

Where  an  instrument  in  the  form  of 
a  deed  provides  that  the  conveyance 
is  "to  be  completed  and  done"  at  the 
grantor's  death,  and  that  the  posses- 
sion of  the  land  is  to  remain  in  the 
grantor  till  his  death,  it  is  held  in 
Beebe  v.  McKenzie  (1890)  19  Or.  296, 
24  Pac.  286,  that  "the  intention  is  to 
convey  presently  the  freehold  or  fee 
to  the  grantee,  subject  to  the  grantor's 
possession  and  use  during  his  life," 
and  that  it  is  a  deed,  and  not  a  will. 

In  Wright  v.  Giles  (1910)  60  Tex. 
Civ.  App.  550,  129  S.  W.  1163,  the  con- 
veyance in  question  contained  the  fol- 
lowing clause:  "That  the  above-de- 
scribed land  remain  in  possession  of 
the  said  B.  M.  Giles  [grantor],  and  the 
proceeds  of  said  land  to  be  used  by 
him  for  the  defraying  of  all  expenses 
of  said  land  and  support  of  himself  and 
wife  and  children  during  their  natural 
lifetime,  and  at  their  death  said  land 
is  to  become  the  property  of  W.  S. 
Giles  in  fee  simple."  The  instrument 
is  held  not  to  be  testamentary  in  char- 
acter. 

And  in  Emerson  v.  Pate  (1914)  — 
Tex.  Civ.  App.  — ,  165  S.  W.  469,  the 


instrument  in  question  is  in  the  form 
of  a  deed,  except  that  it  contains  the 
following  clause;  "And  it  is  further 
agreed  that  this  deed  and  conveyance 
of  ttie  within-described  tract  of  land 
is  to  be  held  in  our  possession,  and 
occupied  by  us  as  a  home  until  our 
death."  The  instrument  was  signed 
without  witnesses,  and  acknowledged 
as  a  deed,  and  the  grantors,  in  a  sub- 
sequent conveyance,  refer  to  it  as  a 
deed.  The  court  holds  it  a  deed,  and 
not  a  will. 

In  connection  with  the  preceding 
case,  see  Emerson  v.  Rice  (1914)  — 
Tex.  Civ.  App.  — ,  165  S.  W.  471,  which 
involves  the  same  facts,  and  is  decided 
on  the  opinion  there  set  out. 

A  deed  is  not  rendered  testamentary, 
it  is  held  in  Ekblaw  v.  Nelson  (1914) 
124  Minn.  335.  144  N.  W.  1094,  by  a 
clause  providing  that  the  grantor  is 
"to  remain  in  full  possession  and  own- 
ership of  said  described  real  estate 
^during  his  lifetime,"  and  that  "thii 
deed  is  not  to  be  placed  on  record  un- 
til- after  the  death  of"  the  grantor. 
"The  intention  to  convey  the  fee,  re- 
serving to  the  grantor  a  life  estate, 
is  readily  seen,"  according  to  the 
court. 

Although  conveying,  with  certain 
exceptions,  all  of  the  personal  estate 
of  the  grantor,  and  reserving  the  right 
"to  hold  and  enjoy"  the  property  con- 
veyed during  his  natural  life,  and,  if  he 
think  proper,  to  part  with  any  of  the 
stock,  accounting  to  the  grantee  for 
the  proceeds  of  the  sale,  an  instrument 
in  the  form  of  a  deed,  stating  the  pur- 
pose of  the  maker  to  be  the  advance- 
ment of  gifts  to  his  children  in  his 
lifetime,  which  it  should  not  be  in  his 
power  to  revoke,  is  held  in  Lightfoot 
T.  Colgin  (1813)  5  Munf.  (Va.)  42,  to 
be  a  deed. 

So,  in  Bevins  v.  Phillips  (1897)  6 
Kan.  App.  324,  61  Pac.  59,  the  instru- 
ment in  question  was  in  the  form  of  a 
warranty  deed,  in  the  usual  form,  ex- 
cept that  it  contained  the  following 
recital:  "Conditions  of  this  deed  is 
such  as  said  party  of  the  second  part 
that  this  land  shall  not  be  encumbered 
in  any  way,  or  this  deed  shall  be  void. 
The  party  of  the  first  part  is  to  hold 
said  property  his  lifetime."    The  in- 
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strument  is  held  to  be  a  deed,  it  being 
the  intention  of  the  grantor  to  convey 
a  present  interest  in  the  land,  subject 
to  his  lite  estate  and  the  restriction 
against  encumbrance. 

In  Low  V.  Low  (1915)  —  Tex.  Civ. 
App.  172  S.  W.  590.  the  grantor, 
by  wo^ds  of  present  conveyance, 
srants  and  conveys  all  of  his  property 
to  his  wife.  In  the  second  clause,  he 
provides  as  follows ;  "I  do  not  intend 
by  this  deed  to  convey  a  present  in- 
tereat  to  my  said  wife  and  children, 
but  convey  on  the  limitation  specifi- 
cally hereafter  mentioned.  I  intend  to 
retain  control  and  possession  of  said 
property,  and  to  manage  the  same,  to- 
gether with  the  rents  and  profits  aris- 
ing therefrom,  as  long  as  I  may  choose 
to  do  80,  or  as  long  as  I  may  live."  He 
grants  a  life  estate  to  his  wife  at  his 
death,  the  life  estate  to  terminate  on 
the  wife's  remarriage,  and  provides 
that  **when  such  event  should  occur, 
or  in  case  of  her  death,  then  the  ^hole 
of  -  the  property  shall  go  and  vest  ab- 
solutely in  fee  to  my  two  said  chil- 
dren." The  instrument  is  held  to  be 
a  deed. 

So,  in  Graves  v.  Wheeler  (1913)  180 
Ala.  412,  61  So.  841,  a  clause  reserving 
the  rifl^t  to  manage  and  control  the 
pn^rerfy  so  long  as  the  grantor  lives, 
without  liability  to  account  to  the 
grantee,  is  held  not  to  change  the 
character  of  the  instrument  from  that 
of  a  deed  to  a  will,  the  operation  there- 
of not  being  by  the  clause  postponed 
until  the  death  of  the  grantor. 

And  in  Craft  v.  Moon  (1917)  201 
Ala.  11,  76  So.  802,  an , instrument  in 
the  f<Min  of  a  deed,  so'  denominated, 
and  acknowledged,  delivered,  and  re- 
corded as  such,  is  held  a  deed,  and 
not  a  will,  although  it  contains  an 
habendum  reading  "to  have  and  to  hold 
the  said  tract  .  .  .  after  my  death, 
forever,"  and  provides  further  in  the 
next  sentence  that  "the  full  use  and 
control  of  the  above  land"  is  "reserved 
to  myself  during  my  natural  life,  but 
after  my  death  this  deed  is  to  have  full 
force  and  effect." 

An  instrument  containing  the  tech- 
Bieaf  terms  of  conveyance  used  in  a 
deed  is  not  rendered  testamentary,  it 
Is  held  in  Bass  v.  Baas  (1874)  Ga. 


631,  by  a  clause  providing  that  the 
maker  and  his  wife  are  to  have  "the 
use,  benefit,  and  control"  of  the  land, 
during  their  natural  lives. 

To  the  same  effect  is  Shelton  v.  Ed- 
enfield  (1918)  148  Ga.  128,  96  S.  B.  S, 
where  an  instrument  executed  in  the 
form  of  a  fee-simple  warranty  deed 
recited  that  the  grantor  was  "to  have 
and  control  the  sale  of  the  land  during 
her  natural  life,  thence"  to  tiie  named 
grantee. 

And  a  deed  conveying,  among  other 
things,  two  negro  girls,  is  not  trans- 
formed into  a  will  with  respect  to 
the  girls,  by  a  clause  reserving  to  the 
grantor  the  use  and  control  of  the 
girls  during  the  grantor's  lifetime. 
Meek  v.  Holton  (1857)  22  Ga.  491.  The. 
net  effect  of  the  instrument  was,  ac- 
cording to  the  court,  "to  cause  the  re- 
mainder in  the  two  to  p^s  out  of 
Taylor  [grantor]  into  his  daughter 
.  .  .  immediatdv  on  the  execution 
of  the  instrument."  In  distinguishing 
between  this  case  and.  Symmes  v. 
Arnold  (1851)  10  Ga.  506,  infra,  III. 
c,  3,  (s),  and  Gravy  v.  Rawlins  (1850) 
8  Ga.  450,  infra,  IIL  a.  3,  (a),  it  is 
said :  "In  the  present,  the  donor,  after 
saying  that  he  gives  the  whole  of  the 
proper^,  says  that  he  is  to  have  an 
interest  for  his  life  in  a  part  of  the 
property.  It  is  certain,  therefore,  that 
the  instrument  of  conveyance  is  a  deed 
as  to  a  part  of  the  property — that 
part  in  which  there  is  no  reservation 
of  any  interest.  And  it  may  be  argued 
.  .  .  that,  if  words  of  Conveyance 
are  words  of  a  deed  in  reference  to  a 
part  of  the  property  which  they  con- 
vey, they  are  to  be  considered  as  words 
of  a  deed,  in  reference  to  the  other  part 
of  the  property  which  they  convey.  In 
those  two  cases,  respectively  [the 
cases  cited  above],  the  donor,  after 
saying  that  he  gives  the  whole  of  -the 
property,  says  that  he  reserves  to  him- 
self an  interest  for  his  life,  in  the 
whole  of  the  properly.  It  is  no  more 
certain,  therefore,  that  the  instrument 
of  conveyance  is  a  deed,  as  te  one 
part  of  ttie  property,  than  that  it  is 
as  to  anothor." 

In  Dismukes  v.  Farrott  (1876)  56 
Ga.  513,  an  instrument  in  the  form  of 
a  deed,  but  reserving  ttie  control  of 
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the  conveyed  premises  duriagr  the  life 
of  the  grantor,  and  providinsr  that  the 
grantee  is  to  have  and  to  hold  them 
after  the  grantor's  death,  is  held,  in 
view  of  the  fact  that,  on  account  of 
the  lack  of  sufficient  witnesses,  it  can- 
not be  given  effect  as  a  will,  to  be  a 
deed. 

In  Jones  v.  Lingo  (1904)  120  Ga. 
693,  48  S.  E.  190,  an  instrument  in  the 
usual  form  of  a  deed,  expressing  a 
consideration,  containing  a  warranty, 
and  delivered  to  the  grantee,  is  held 
to  be  a  deed,  notwithstanding  a  clause 
providing  that,  for  the  purpose  of  pay- 
ing the  grantor's  debts  and  making  a 
-division  of  the  remainder  of  tite  pro- 
ceeds to  the  grantor's  daughters,  the 
grantee  is  to  sell  the  property  after 
the  grantor's  death,  which  clause 
states  further  that  the  grantor  re- 
serves the  right  to  control  and  possess 
and  own  during  his  lifetime. 

The  deed  in  question  in  Hart  v. 
Rust  (1877)  46  Tex.  S56,  provides  for 
the  retention  of  the  possessionf  con- 
trol, use,  management,  and  disposition 
of  the  property  by  the  grantor  and  his 
wife  during  their  lives,  and  declares 
that,  in  event  of  the  death  of  the  gran- 
tee without  issue  during  the  lives  of 
the  grantor  and  his  wife,  the  property 
shall  revert  to  them,  or  the  survivor 
of  them.  The  court  can  "perceive 
nothing  in  the  instrument,  or  the  eir- 
cumstances  connected  with  its  execu- 
tion, to  warrant  the  inference  that  it 
was  intended  by  the  grantors  to  have 
effect  as  a  will,  and  not  as  a  deed." 

So,  the  condition,  inserted  in  a  deed, 
reserving  to  the  grantor  "full  posses- 
sion and  control"  of  the  land  for  his 
lifetime,  is  held  In  Mays  v.  Burleson 
(1913)  180  Ala.  396,  61  So.  75,  not  to 
operate  to  change  the  instrument  into 
a  will. 

And  in  Kokomo  Trust  Co.  v.  HiUer 
(1917)  ind.  App.  — ,  116  N.  E.  332, 
an  instrument  in  the  form  of  a  deed, 
containing  a  reservation  of  possession 
and  control  on  the  part  of  the  grantor, 
and  the  right  to  sell  and  convey  during 
his  lifetime,  and  providing  that  if  the 
grantor  die  seised  of  the  premises  the 
conveyance  is  to  be  in  full  force  and 
effect,  is  held  to  grant  a  fee  from 
which  a  life  estate  is  excepted,  de- 
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feasible  by  a  reserved  power,  and  not 
to  be  testamentary. 

A  written  instrument,  reciting  a 
consideration,  and  containing  the  usu- 
al granting  habendum  and  warranty 
Clauses,  and  concluding  with  a  res- 
ervation of  the  **full  ownership  and 
control  of  the  above-named  premises 
during  my  natural  life,"  in  which  it  is 
stated  that  "at  my  death  this  property 
belongs"  to  the  grantee,  and  that  the 
conveyance  "is  intended  as  a  relin- 
quishment of  all  my  interest"  in  the 
property,  "except  the  ownership  and 
control  during  my  natural  life,"  is 
held  in  Cfarisman  v.  Wyatt  (1894)  7 
Tex.  av.  App.  40,  26  S.  W.  769,  to  be 
a  deed,  and  not  a  will. 

It  is  held  in  Pratt  v.  Balcom  (1911) 
46  N.  S.  123,  that  a  conveyance  of  all 
the  grantor's  real  and  personal  prop- 
erty, with  a  reservation  of  the  man- 
agement and  control  thereof  during 
the  lifetime  of  the  grantor  and  his 
wife,  is  a  deed,  and  not  a  will. 

In  Eckman  v.  Eckman  (1871)  68  P». 
460,  a  deed  in  the  usual  form  contained 
the  following  clause :  The  said 
Daniel  Eckman  [grantor]  reserves  the 
rents  and  profits  arising  out  of  the 
said  premises  and  dwellings  for  and 
during  his  natural  life  or  lifetime,  and, 
at  his  decease,  then  the  right  of  rents 
and  profits  of  and  in  said  land  becomes 
vested  in"  the  grantees.  This  is  held 
to  be  a  present  grant,  and  not  one  to 
take  effect  on  the  death  of  the  grantor. 

Likewise,  a  reservation  by  the  grant- 
or of  "the  occupation,  rents,  issues, 
and  profits  of  the  said  above-granted 
premises,  for  and  during  the  term  of 
my  natural  iffe,"  does  not,  it  is  held 
in  Simpson  v.  Hartman  (1868)  27  U.  C 
Q.  B.  460,  render  testamentsjry  an  in- 
strument, otherwise  in  the  usnal  form 
of  a  deed. 

In  Pruett  v.  Cowaart  (1911)  136  Ga. 
766,  72  S.  E.  30,  an  instrument  in  the 
form  of  a  deed,  given  in  consideration 
of  love  and  affection  and  the  right  of 
the  grantor  to  renuin  in  possession 
of  the  lands,  and  to  receive  the  bene- 
fits thereof  during  his  lifetime,  is  held 
to  convey  an  estate  in  present!,  with 
possession  postponed  until  after  tlia 
death  of  the  grantor,  and  not  to  h% 
testamentary  in  character. 
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And  in  Wood  v.  Moss  (1917)  176 
Ky.  419,  196  S.  W.  1077,  the  deed  ex- 
pressly reserves  the  right  of  posses- 
sion during  the  grantor's  lifetime,  and 
the  right  to  collect  rents  from  the 
property  conveyed.  The  court  says 
that  "while  this  did  not  destroy  the 
effect  of  the  conveyance  as  a  deed,  it 
did  have  the  effect  to  make  it  testa- 
mentary in  character,  and  therefore 
[itj  did  not  require  the  same  mental 
capacity  to  execute  it  as  is  required 
in  one  made  between  parties  dealing 
at  arm's  length." 

A  written  instrument  in  the  form  of 
a  deed,  executed  by  a  husband  and 
wife  under  seal,  using  the  ordinary 
words  of  bargain,  sale,  and  convey- 
ance, containing  a  covenant  of  war- 
ranty, reciting  a  valuable  considera- 
tion, attested  by  two  witnesses,  de- 
livered on  the  day  of  its  date,  and 
subsequently  recorded,  is  held  in  Grif- 
fith V.  Marsh  (1888)  86  AU.  S02,  6  So. 
669,  to  be  a  deed,  and  not  a  will,  de- 
spite the  following  clause  contained 
in  the  instrument:  "And  we  .  .  . 
agree  that,  at  and  after  our  death,  the 
said  Mary  E.  [grantee]  is  to  have  all 
the  benefits  of  said  lands  in  fee  simple, 
but  it  is  to  belong  to  us  as  long  as  we 
or  either  of  us  shall  live." 

So,  an  instrument  in  the  form  of  a 
deed,  disposing  of  ail  the  property 
of  the  grantor,  with  the  exception  of 
the  reservation  of  a  life  estate,  and 
providing  that  the  purchase  price  is 
to  be  paid  by  the  grantee  to  persons 
designated  by  the  grantor,  after  the 
grantor's  death,  is  not  testamentary, 
it  is  held  in  Meyer  v.  Stortenbecker 
(1917)  184  Iowa,  441,  166  N.  W.  466; 
neither  the  retention  of  the  beneficial 
use,  nor  the  postponement  of  the  pay- 
ment of  consideration  till  after  the 
grantor's  death,  having  the  effect  of 
preventing  the  passing  of  present  title. 

An  instrument  in  the  form  of  a  de^, 
reserving  to  the  grantors  "the  right  to 
take  and  receive  all  the  rents,  issues, 
and  profits  thereof  during  their  joint 
lives  .  .  .  the  grantors  to  pay  all 
the  taxes,  assessments,  and  govern- 
mental charges,'*  is  held  in  Magoon  v. 
Lord-Young  Enginering  Co.  (1914)  22 
Haw.  827,  to  constitute  a  good  convey- 
ance of  the  fee  to  the  grantees,  subject 


to  the  joint  life  estate  in  the  grantors, 
and  not  to  be  testamentary. 

And  a  deed,  without  other  ambigu- 
ity, exception,  or  limitation,  and  con- 
taining a  clause  whereby  the  grantor 
"expressly  excepts  and  reserves  from 
this  grant  all  the  estate  in  said  lands, 
and  the  use  and  occupation,  rents  and 
proceeds,  thereof,  unto  himself  during^ 
his  natural  life,"  is  held  in  Gates  v. 
Gates  (1893)  135  Ind.  272,  34  N.  E. 
957,  to  convey  a  present  interest,  the 
enjoyment  of  which  is  postponed,  and 
not  to  be  testamentary  in  character. 
The  court  is  of  the  opinion  that  the 
reservation  of  the  use  and  occupation 
indicates  a  purpose  to  reserve  a  life' 
estate,  and  that  it  could  not  be  the 
maker^s  intention,  by  his  reservation 
of  "all  the  estate  in  said  lands."  to 
withhold  the  fee  from  the  grantees 
until  after  his  death,  and  thus  to  ren- 
der the  reservation  of  the  life  estate 
a  nullity. 

An  instrument  in  the  form  of  a  deed, 
containing  a  clause  excepting  "the 
uses,  rents,  and  profits'*  of  the  land 
conveyed  during  the  grantor's  natural 
life,  is  held  in  Dozier  v.  Toalson  (1903) 
180  Mo.  646,  103  Am.  St.  Rep.  686,  7& 
S.  W.  420,  to  convey  a  vested  fee  in 
remainder,  and  to  be  a  deed,  and  not 
a  will. 

In  Summerlin  v.  Gibson  (1849)  16 
Ala.  406,  involving  a  deed  of  gift  of 
certain  slaves,  absolute  on  its  face,  but 
modified  by  a  parol  agreement  between 
the  grantor  and  grantee  that  the  latter 
was  not  to  trouble  the  property  during 
the  grantor's  lifetime,  the  court,  con- 
sidering the  deed  as  though  the  oral 
provision  were  contained  in  the  instru- 
ment, holds  that  the  effect  thereof  is> 
the  reservation  of  a  life  estate  in  the 
grantor,  and  the  conveyance  in  prae- 
senti  of  the  vested  title  of  the  remain- 
der in  the  grantee,  and  that  the  instru- 
ment, accordingly,  may  take  effect  aa 
a  deed. 

In  Nixon  v.  Frick  Coal  Ga  (1900)  2T 
Pa.  Co.  Ct.  150,  an  instrument  in  the 
form  of  a  deed,  containing  a  reserva- 
tion to  the  grantor  and  his  wife,  "as- 
a  personal  privilege  not  assignable,, 
the  western  end  of  the  brick  mansioui 
house  on  said  land,"  is  held  t»  be  ar 


Digitized  by  Google 


64 


AMERICAN  LAW  REPOBTSi  ANNOTATED.        [11  AX.R. 


deed  creatins  a  present  interest  in  fee 
simple. 

See  Hall  v.  Burkham  (1877)  59  Aia. 
349,  infra,  III.  c,  2,  (k) ;  Jeakins  v. 
Woodward  Iron  Co.  (1916)  194  Ala. 
371,  69  So.  646,  infra,  III.  c,  2,  (g) ; 
Lewis  V.  Tisdale  (1905)  75  Ark.  321, 
88  S.  W.  579,  supra,  II.  a,  3;  King  v. 
Slater  (1910)  96  Ark.  689,  133  S.  W. 
173,  infra.  III.  c/  2,  (p) ;  Chandler  v. 
Chandler  (1880)  55  Cal.  267,  supra,  II. 
a,  4;  Tennant  v.  John  Tennant  Memo- 
rial Home  (1914)  167  Cal.  570,  140 
Pac.  242,  infra,  IIL  c,  2,  (k) ;  Williams 
V.  Tolbert  (1880)  66  Ga.  127,  supra, 
.  in.  c,  2,  (d) ;  Fish  v.  Sawyer  (1836) 
11  Conn.  545,  supra,  II.  a,  4;  Bowler  t. 
Bowler  (1898)  176  III.  641,  52  N.  E. 
437,  infra,  IH.  c,  2,  (o) ;  Kelly  v.  Park- 
er (1899)  181  111.  49,  54  N.  E.  615; 
Venters  v.  Wickens  (1906)  224  111.  569, 
79  N.  E.  946,  infra.  III.  c,  2,  (o) ;  White 
T.  Willard  (1908)  232  HI.  464,  83  N.  £. 
964.  infra,  III.  c,  2,  (p) ;  Calef  v.  Par- 
sens  (1892)  48  ni.  App.  253,  supra, 

II.  a,  3;  Timmons  v.  Timmons  (1911) 
49  Ind.  App.  21,  96  N.  E.  622,  infra, 

III.  c,  2,  (p) ;  Saunders  v.  Saunders 

(1901)  115  Iowa,  275,  88  N.  W.  329, 
infra,  III.  c,  2,  (g) ;  Phillips  v.  Thomas 
Lumber  Co.  (1893)  94  Ky.  446.  42  Am. 
St.  Rep.  367,  22  S.  W.  652,  infra.  III. 
c,  2,  (g) ;  Bawling  v.  McRoberta  (1894) 
95  Ky.  346.  25  S.  W.  601,  infra,  III. 
c,  2,  (g)  ;  Dudley  v.  Herring  (1906)  30 
Ky.  L.  Rep.  270,  98  S.  W.  289,  infra, 
III.  c,  2,  (g) ;  Harden  v.  Chase  (1850)  . 
32  Me.  329,  supra,  II.  a,  2,  (b) ;  Wy- 
man  v.  Brown  (1863)  50  Me.  139,  su- 
pra, II.  a,  2,  (b);  Drown  v.  Smith 
(1862)  62  Me.  141,  supra,  II.  a,  2,  (b)  ; 
Watson  V.  Cressey  (1887)  79  Me.  381, 
10  Atl.  59;  Brewer  v.  Hardy  (1839)  22 
Pick.  (Mass.)  376,  33  Am.  Dec.  747, 
supra,  II.  a,  2,  (b);  West  v.  West 
(1892)  155  Mass.  317,  29  N.  E.  582. 
supra,  II.  a,  2,  (a) ;  Reed  v.  Brown 

(1915)  184  Mich.  515,  151  N.  W.  592, 
infra,  III.  c,  2,  (s) ;  Myers  v.  Viverett 

(1916)  110  Miss.  834,  70  So.  449,  in- 
fra, III.  c,  2,  (r) ;  Christ  v.  Kuehne 

(1902)  172  Mo.  118,  72  S.  W.  687,  su- 
pra, III.  c,  2,  (b) ;  Priest  v.  McFarland 
(1914)  262  Mo.  229, 171  S.  W.  62,  infra, 

III.   C,   2,    (O);   WlHPEY  V.  IfDFOBD 

(reported  herewith)  ante,  7,  infra. 


III.  c,  2,  (o) ;  Jackson  ex  dem.  Howell 
V.  Delancey  (1825)  4  Cow.  (N.  Y.) 
427,  sppra,  IL  a,  2,  (b);  Jackfwn  ex 
dem.  Watoon  t.  McKenny  (1829)  Z 
Wend.  (N.  Y.)  233,  20  Am.  Dec. 
690.  supra,  II.  a,  2,  (b);  Decken- 
bach  V.  Deckenbach  (1913).  66  Or.  160, 
130  Pac.  729,  supra.  III.  c,  2,  (d); 
Medc's  Appeal  (1881)  97  Pa.  313,  in- 
fra, III.  c,  2,  (w) ;  Tbumbaueb  t.  Rust 
(reported  herewith)  ante,  10;  Horn 
V.  Broyles  (1900)  —  Tenn.  — ,  62  S. 
W,  297,  infra.  III.  c,  2,  (o) ;  Caines  v. 
Marley  (1831)  2  Yerg.  (Tenn.)  682, 
supra.  II.  b;  Carpenter  Haning 
(1896)  —  Tex.  Civ.  App.  — ,  34  S.  W. 
774,  infra,  III.  c,  2,  (o) ;  Lockridge  v. 
McCommon  (1896)  90  Tex.  236,  88  S. 
W.  33.  supra,  II.  c,  2,  (d) ;  Blanchard 
V.  Morey  (1888)  66  Vt.  170,  infra,  II. 
c.  2,  (f). 

And  see  Book  Book  (1883)  104 
Pa.  240. 

In  other  cases  involving  similar  in- 
struments, the  specific  question  as  to 
the  character  of  the  instrument  is  not 
raised,  it  being  assumed,  apparently, 
that  the  instruments  are  deeds,  and 
that  the  only  question  raised  by  the 
clause  postponing  the  taking  effect  of 
the  instrument  is  in  respect  of  the  ex- 
tent or  nature  of  the  estate  created  in 
the  grantee,  or  reserved  in  the  grantor 
or  his  wife  thereby.  It'  is  not  intended 
to  go  into  these  various  questions  of 
estate  here,  the  cases  being  set  out 
merely  for  whatever  value  they  may 
have  upon  the  question  here  under  dis- 
cussion. 

Where  a  grantor  reserves  full  and 
complete  control  over  the  property 
daring  his  life,  and  the  enjoyment  of 
the  rents,  profits^  and  issues  thereof, 
and  makes  the  survivorship  of  the 
grantee  a  condition  of  the  grant,  it  is 
held  in  Earle  v.  Dawes  (1849)  3  Md. 
Ch.  230,  that  the  condition  is  a  con- 
dition precedent,  and.  upon  the  prior 
death  of  the  grantor,  no  estate  passes 
by  the  instrument. 

And  see  Keliiilihune  v.  Vierra 
(1900)  18  Haw.  28,  where  it  is  urged 
that  a  deed  reserving  the  possession 
and  profits  of  the  land  during  the 
grantor's  lifetime  does  not  pass  a  pre»- 
ent  interost*  bat  where  it  is  held  that 
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it  was  the  intention  of  the  grantors  to 
convey  a  present  interest  with  a  res- 
ervation of  a  life  estate. 

A  deed  in  which  the  grantor  re- 
serves  the  management,  control,  dis- 
position, rents,  and  profits  of  the  land 
during  his  lifetime  is  held,  in  Bom- 
barger  v.  Morrow  (1884)  61  Tex.  417, 
to  preserve  a  life  estate  in  the  grant- 
or, with  the  remainder  to  the  grantees 
upon  his  death. 

So,  it  is  held  in  Achom  v.  Jackson 
(1894)  86  Me.  215,  29  Atl.  989,  that, 
under  a  deed  in  which  the  grantor  re- 
serves a  portion  of  the  land  during 
his  natural  life,  wit^  all  privileges 
and  appurtenances  thereof,  the  grant- 
or is  merely  a  life  tenant,  and  the 
grantee  Is  remainderman,  and  that 
the  grantor  is  liable  for  waste  to  the 
grantee. 

In  Chicago,  P.  &  St.  *.  R.  Co.  v. 
Vaughn  (1903)  206  111.  234,  69  N.  E. 
113,  the  maker  of  an  instrument  in  the 
form  of  a  deed,  reserving  the  control, 
use.  and  occupation,  and  rents  and 
profits,  during  the  term  of  his  natural 
life,  is  held  to  have  only  a  life  estate 
in  the  land,  and  the  grantees  are  said 
to  have  the  remainder,  subject  to  the 
life  estate. 

In  Planters'  Bank  v.  Davis  (1858) 
81  Ala.  626,  a  deed  of  gift  con- 
veying lands  to  the  grantor's  daughter 
"for  her  sole  and  separate  use,  behoof, 
and  benefit  .  .  .  and  unto  her  heirs 
and  assigns  forever,"  and  containing 
a  stipulation,  on  the  part  of  the  gran- 
tee, consenting  that  the  grantor  may 
"have,  use^  occupy,  and  enioy  the  be- 
fore-conveyed  premises,  .  .  .  free 
and' exempt  from  payment  of  rent,  im- 
peachment for  waste,  and  all  and 
every  other  charge  for  the  possession, 
improvement,  or  use  of  the  said  prem- 
ises," is  held  to  reserve  a  life  estate 
in  tiie  grantor,  •witti  a  vested  remain- 
der in  fee  in  the  grantee. 

By  an  instrument  in  the  usual  form 
of  a  deed,  reserving  the  use  for  the 
life  of  the  grantor,  it  is  held  in  Cribb 
V.  Rogers  (1879)  12  S.  C  564,  82  Am. 
Rep.  &11,  tiiat  'i;he  grantee  takes  the 
fee,  burdened  with  a  use  in  favor  of 
the  grantor  for  his  natural  life." 

Where,  in  C^by  v.  Colby  (1866)  28 
11  A.L.R.— 6. 


Vt  10,  a  father  deeded  to  his  son  a 
piece  of  land,  upon  the  eitpress  condi- 
tion that  "I  am  to  have  Uie  use  and 
improvement  of  the  premises  during 
my  life,  if  I  have  occasion  therefor, 
and  shall  choose  to  do  so,"  it  is  held 
that  the  grantor  held  a  life  estate  in 
the  land,  which  was  extinguishable 
only  by  deed;  and  Vxkt  a  voluntary 
surrender  of  possession  to  the  son, 
without  the  execution  of  a  deed,  was 
not  sufficient  to  terminate  his  right. 

So,  it  is  held  in  Jenkins  v.  Jenkins 
(1817)  1  Mill,  Const.  (S.  C)  48,  that, 
notwithstanding  the  reservation  in  a 
deed  of  the  use  of  the  premises  for 
the  life  of  the  grantor,  the  life  es- 
tate created  in  the  grantee  vests  in 
pnesenti,  and  the  deed  is  not  void. 

A  reservation  of  "the  use  and  con- 
trol of  the  above-described  lands," 
contained  in  a  deed^  is  held  in  Rich- 
ardson v.  York  (1837)  14  He.  216,  to 
give  the  grantor  but  a  life  estate  in 
the  lands,  and  to  confer  upon  him  no 
right  to  cut  lumber  trees  therefrom 
for  sale. 

See  Rollins  v.  Davis  (1895)  96  6a. 
107,  23  S.  £■  392,  where  there  is  no 
question  as  to  the  nature  of  the  in- 
strument conveying  the  property  un- 
der consideration,  but  wh^re  the  sole 
question  is  that  of  the  estate  conveyed 
by  an  habendum,  containing  a  clause 
"after  the  support  of"  the  grantor  and 
his  wife  "their  lifetime.'"  This  clause 
was  held  to  create  a  life  estate  in  the 
grantor,  and  not  an  obligation  of  sup- 
port on  the  part  of  the  grantees. 

Where,  in  Sherman  v.  Dodge  (1856) 
28  Vt  26,  the  grantor  conveys  his 
property  on  condition  that  he  and  his 
wife  shall  have  the  use  and  possession 
during  their  lives,  and.  that  the 
grantee  is  to  have  possession  at  their 
deaths,  and  not  till  then,  the  court 
says:  "Here  ^e  conveyance  is,  in  th0 
most  general  and  unlimited  terms,  of 
the  whole  estate,  with  what  is  called, 
in  the  deed,  a  condition ;  and  a  condi- 
tion subsequent,  as  this  is,  is  some- 
thing to  be  performed  by  the  grantee, 
and  if  it  is  not  performed,  the  con- 
veyance is  thereby  defeated,  and  be- 
comes inoperative.  In  the  present 
cas^  the  spirit  of  the  condition  is  that 
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the  grantee  shall  saffer  the  grantor 
to  enjoy  the  premises  during  his  life, 
and,  if  his  wife  survives  him,  then 
suffer  her  to  enjoy  the  use  during  her 
life.  And  although  these  are  not  uses 
which  can  be  executed  under  the  Stat- 
ute of  Henry  VIII.  [Statute  of  Uses], 
that  not  being  in  force  here,  .  .  . 
yet  a  court  of  equity  will  execute 
them." 

In  Gorham  v.  Daniels  (1851)  23  Vt. 
600,  the  grantor  provided  that  the  land 
conveyed  should  not  come  into  the 
possession  of  the  grantee  until  after 
the  decease  of  the  grantor  and  his 
wife.  Of  the  estate  created  thereby 
in  the  wife,  it  is  said:  "The  most 
which  could  be  made  out  of  that  deed 
is  the  reservation  of  an  estate  during 
the  life  of  the  grantor  and  his  wife. 
This  would,  of  course,  leave  the  estate 
in  his  personal  representative,  after 
his  decease.  And  the  only  right  which 
the  widow,  could  have  would  be  by 
way  of  dower." 

Where,  in  Jackson  ex  dem.  Wood  v. 
Swart  (1822)  20  Johns.  (N.  Y.)  85,  the 
owner  of  land  and  his  wife,  joined  in 
a  conveyance  thereof,  reserving  **to 
themselves  the  use  of  the  premises 
during  their  natural  lives,"  it  is  held 
that,  while  the  deed  cannot  operate  as' 
a  reservation  or  exception  on  behalf 
of  the  grantor's  wife,  after  grantor's 
death.  It  is  valid  and  effectual  as  a 
covenant  to  stand  seised  to  the  use  of 
the  grantor  himself  during  his  life, 
and,  after  his  d^ath,  to  the  use  of  his 
wife  for  life. 

In  Emery  v.  Chase  (1828)  5  Me.  232, 
involving  a  reservation  of  "the  im- 
provement of  one  half  of  said  prem- 
ises, with  necessaiy  wood  for  family 
use,  during  my  natural  life,  and  the 
life  of  my  wife,"  where  the  question 
of  the  title  of  the  wife  after  the  de- 
cease of  the  husband  was  raised,  it  is 
said:  "Taking  the  whole  instrument 
together,  it  is  apparent  that  it  was  the 
intention  of  the  grantor  that  the  es- 
tate should  pass,  one  moiety  to  the  use 
of  the  grantee  and  his  heirs  in  fee, 
and  the  other  moiety  to  the  use  of  the 
grantor  and  his  wife  for  their  lives, 
and  the  life  of  the  survivor  of  them, 
with  remainder  in  fee  to  the  grantee 


and  his  heirs.  Had  tiiese  uses  been 
declared  formally  and  technically,  the 
statute  [of  uses]  would  have  executed 
them,  according  to  the  intention  of 
the  grantor.  There  is,  in  this  deed,  a 
want  of  accuracy  and  legal  precision 
in  the  language  used,  but,  as  the  in- 
tention is  plain,  and  the  uses  manifest^ 
we  are  of  (pinion  that  they  may  be 
regarded  as  executed  by  the  statute^ 
without  violating  legal  principles." 

In  Banks  v.  Marksberry  (1823)  a 
Litt  (Ky.)  276,  involving  a  deed  of 
slaves,  containing  words  of  present 
grant  and  reserving,  in  a  subsequent 
clause,  the  enjoyment  Uiereof  durinir 
the  life-  of  the  grantor  and  his  wife,  it 
is  said  that  the  gift  and  the  reserva- 
tion are  not  inconsistent,  but  that, 
*'if  either  the  reservation  or  the  gift 
must  be  vo^  because  of  their  incon- 
sistency, it  is  obviously  much  more 
consonant  to  general  principles  that 
the  former  should  be  so  than  the 
latter." 

In  Howell  v.  Howell  (1847)  29  N. 
C.  (7  Ired.  L.)  491,  47  Am.  Dec.  386, 
the  owner  of  lands,  negroes,  and  chat- 
tels conveyed  than  by  unconditional 
deed  to  his  sons,  and  at  the  same  l^me 
took  from  his  sons  a  writing  provid- 
ing, under  a  penalty,  that  the  father 
was  to  have  possession  of  the  land 
and  chattels  during  his  lifetime.  The 
court  says:  "lliere  is  no  doubt  that 
all  instruments  executed  at  the  same 
time,  and  relating  to  the  same  sub- 
ject, may  be  treated  as  forming  but 
one,  and  construed  together.  But 
that  is  not  the  natural  construction^ 
and  is  only  resorted  to  in  order  to  ef- 
fectuate the  intention,  and  where 'the 
provisions  of  the  two  instruments,  if 
put  together,  will  not  be  incompatible. 
Where  contracts  are  put  into  several 
instruments,  each  of  which  has  a 
sensible  meaning,  and  may  have  full 
operation  by  itself,  it  would  be  a  haz- 
ardous assumption  to  put  them  to- 
gether for  the  purpose  making- 
them  mean,  as  one,  differently  from 
what  they  could  in  this  separate 
state."  The  writing  given  hy  the  sons 
is  held  not  to  be  a  part  of  the  deed, 
especially  since  so  doing  would  ren- 
der void  the  conveyance  with  respect 
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to  the  chattels,  hy  reason  of  the  life 
estate  which  would  be  reserved  in  the 
father,  were  the  two  instruments  read 
together. 

And  see  Nuckols  v.  Stone  (1905) 
120  Ky.  631,  87  S.  W.  799;  Gulbreath 
V.  Smith  (1888)  69  Md.  460,  1  L.RJV. 
638,  16  Atl.  112;  Waugh  t.  Waugh 
(1877)  84  Pa.  350. 

(f)  Reaervation  of  right,  title,  and 
intereat.  during  maker's  life. 

In  Bunn  t.  Bunn  (1857)  22  6a.  472, 
an  instrument  in  the  form  of  a  deed, 
reciting  consideration,  containing  the 
usual  words  of  grant  and  warranty, 
and  providing  that  the  grantor  re- 
serves to  herself  her  right  to  the 
property  during  her  life,  after  which 
the  grantee  is  to  have  it  in  fee  simple, 
is  held  to  be  a  deed.  As  an  additional 
reason  for  holding  the  instrument  a 
deed,  the  fact  that  there  is  a  deficien- 
cy of  witnesses  required  for  a  will  is 
pointed  out.  "If  it  be  true,"  says  the 
conrt,  '*that  we  are  at  liberty  to  strain 
an  instrument,  when  by  straining  it 
we  ean  prevent  It  from  being  void, 
how  much  more  tme  must  it  be  that 
we  are  not  at  liberty  to  strain  an  in- 
strument, when  by  straining  it  we 
render  it  void.'* 

So,  title  in  prsesenti  is  conveyed  to 
the  grantee,  with  a  reservation  of  a 
life  estate  in  the  grantor,  it  is  held 
in  Sharpe  v.  Mathews  (1906)  128  Ga. 
794,  61  S.  E.  706,  by  an  instrument  in 
the  form  of  a  deed,  attested  as  a  deed, 
and  delivered  to  the  grantee,  although 
it  provides,  immediately  following  the 
description  of  tiiie  land,  that  "said 
tract  of  land  is  to  remain  the  right 
and  property  of  said  Betsey  A.  Math- 
ews [grantor]  for  and  during  her 
natural  life,  and  to  become  the  prop- 
erty of  the  said  Daniel  L.  Mathews 
[grantee],  in  fee  simply  immediately 
upon  the  death"  of  said  grantor;  and 
that,  in  the  event  of  the  survival  by 
the  grantor  of  the  grantee,  then,  '*im- 
mediately  upon  the  death  of  .  .  . 
[the  grantor],  said  property  is  to  be- 
come the  property  in  fee  simple  of 
the  heirs"  of  the  grantee,  and  the  in- 
strument is  not  testamentary.  The 
provision  that  the  land  is  to  remain 


the  property  of  the  grantor  for  life 
"indicated  the  intent  of  the  grantor 
to  convey  the  fee  with  the  reservation 
of  a  life  estate,"  it  is  said,  and  "the 
provision  that,  if  the  grantor  should 
survive  the  grantee,  the  land  should, 
upon  the  death  of  the  grantor,  become 
the  property,  in  fee  simple,  of  the 
heirs  of  Daniel  L.  Mathews,  simply 
indicated  the  intention  of  the  grantor 
to  convey  an  inheritable  estate." 

An  instrument  drafted  in  the  form 
of  a  deed,  declared  in  the  body  thereof 
to  be  a  deed,  and  attested  as  a  deed, 
does  not  become  a  will  by  the  in- 
clusion therein  of  a  clause  wherein 
the  grantor  reserves  '*title  in  the 
above-described  land  for  utd  during" 
his  natural  life,  and  provides  that,  at 
his  death,  the  deed  is  to  be  a  fee- 
simple  title  to  the  grantees.  Mays  v. 
Fletcher  (1911)  187  Ga.  27,  72  S.  E. 
408.  "Such  an  instrument  is  to  be 
construed  as  a  deed  passing  title  in 
prsesenti,  with  the  right  of  possession 
postponed  until  the  grantor's  death." 

So,  in  White  v.  Hopkins  (1887)  80 
Ga.  164,  4  S.  E.  863,  an  instrument  in 
the  form  of  a  dee*^  in  consideration 
of  services  to  be  rendered  by  the 
grantee  and  containing  words  of 
grant,  habendum,  and  warranty,  is 
held  to  be  a  deed,  although  it  is  pro- 
vided that  the  title  of  the  land  is  to 
remain  in  the  grantor  during  his  life- 
time, and  "at  his  death  to  immediately 
vest  in  the  said  Lewis  Hopkins 
[grantee],  in  case  he  and  his  family 
faithfully  perform  their,  part  of  the 
contract;  bat  in  case  the  said  Lewis 
Hopkins  and  his  family  .  .  .  fail 
to  carry  out  their  obligation,  then 
.  .  .  title  is  not  to  vest  in  said 
Lewis  Hopkins."  The  decision  of  the 
court  is,  first,  upon  the  ground  that 
the  various  parts  of  the  insbrumeat 
are  harmonious,  and  that  the  estate 
created  is  a  fee,  upon  condition  sub- 
sequent, with  the  reservation  of  a  life 
estate  therein.  But  "if  this  position 
should  be  deemed  untenable,"  the 
court  continues,  "we  would  still  hold 
the  instrument  a  deed,  on  the  ground 
that  these  words  in  the  habendum 
clause  would  be  repugnant  to  the  first 
part  of  the  deed,  or  granting  clause," 
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and  that,  under  the  rule  relating  to 
deeds,  to  the  eflFect  that*  of  two  in- 
consistent clauses,  the  first  must  pre- 
vail, the  present,  unconditional  grant 
of  the  granting  clause  niust  prevail 
over  the  subsequent  conditions  and 
reservations  of  the  habendum.  In 
reaching  this  conclusion,  the  court 
seems  unaware  that  it  proves  the  in- 
strument a  deed  by  first  assuming  it 
to  be  one,  and  then  applying  to  it  the 
rules  applicable  to  deeds.  If  the  in- 
strument were  assumed  to  be  a  will, 
and  the  rules  governing  the  construc- 
tion of  wills  were  applied,  the  clause 
last  written  would  prevail,  and  an 
altogether  different  situation  would 
arise. 

See  Sibley  v.  Somers  (1901)  62  N.  J. 
Eq.  595,  60  Atl.  321,  infra,  OI.  c,  2, 
(P). 

In  other  cases  involving  similar  in- 
struments, the  specific  question  as  to 
the  character  of  the  instrument  is  not 
raised,  it  being  assumed,  apparently, 
that  the  instruments  are  deeds,  and 
that  the  only  question  raised  by  the 
clause  postponing  the  taking  effect  of 
the  instrument  is  in  respect  of  the 
extent,  or  nature,  of  the  estate  created 
in  the  grantee,  or  reserved  in  the 
grantor  or  his  wife  thereby.  It  is  not 
intended  to  go  into  these  various 
questions  of  estate  here,  the  cases 
being  set  out  merely  for  whatever 
value  they  may  have  upon  the  quesr 
tion  here  under  discussion. 

In  Graves  v.  Atwood  (1885)  52 
Conn.  512,  52  Am.  Rep.  610,  a  deed 
reserving  all  the  grantor's  right,  title, 
and  interest  during  his  natural  life  la 
held  not  to  be  a  nullity,  but  to  create 
an  immediate  fee  in  the  grantee,  sub- 
ject to  a  life  estate  in  the  grantor. 

In  Webster  v.  Webster  (1856)  33  N. 
H.  18,  66  Am.  Dec.  705,  a  clause  in  a 
deed  "reserving  all  the  right,  title, 
and  interest  in  and  unto  the  above- 
named  land  and  premises,  for  and  dur- 
ing my  natural  life,"  is  held  to  be,  in 
legal  effect,  a  reservation  of  the  land 
for  the  grantor's  life,  and  to  give  no 
right  to  commit  waste. 

In  Blanchard  v.  Morey  (1883)  56 
Vt.  170,  a  deed  by  the  owner  of  land 
and  her  husband  provided  that  the 


grantees  "are  not  to  have  any  right 
or  title  whatever  to  the  above- 
described  premises,  as  long  Ss  we  or 
either  of  us  live;  and  the  above  deed 
is  not  to  be  binding  upon  us,  or  either 
of  us,  if  in  any  case  we  should  want 
or  need  to  sell  a  part  or  all  of  said 
nal  estate  in  order  to  maintain  us, 
and  the  above  deed  is  to  be  null  and 
void  in  such  case,  and  we  are  to  have 
the  entire  control  of  the  above  prem- 
ises during  our  natural  lives."  After 
the  death  of  the  wife,  the  husband 
mortgaged  the  land  in  order  to  raise 
money  to  buy  necessaries.  The  court 
aaya:  "We  think  the  grantors'  intent 
in  this  deed,  though  clumsily  ex- 
pressed, yet  fairly  collectable  and  as- 
certainable from  it  as  a  whole,  was 
to  convey  the  premises  in  fee,  condi- 
tioned upon  a  right  of  possession  and 
use  in  the  grantors,  and  the  surviv- 
or of  them,  during  life,  and  of  being 
supported,  so  far  as  needed,  in  addi- 
tion, and  suitable  to  their  condition 
in  life,  by  the  grantees.  ...  If 
the  condition  of  the  deed  had  been 
broken  in  the  life  of  Bethiah  [the 
wife],  she  would  have  had  the  right 
to  dispose  of  the  estate  for  their  ne- 
cessities as  she  saw  fit.  The  failure  to 
perform  the  condition  would  have  de- 
feated the  grant.  She  died  before  any 
breach,  and  her  husband  was  her  heir 
to  all  her  right  and  interest.  .  .  . 
After  her  decease,  the  breach  oc- 
curred by  failure  to  support  him. 
When  it  occurred,  he,  as  her  heir, 
stood  in  her  right.  The  condition  of 
defeasance  was  to  continue  and  oper- 
ate till  the  survivor  died.  After 
Bethiah's  decease,  it  must  operate  in 
favor  of  her  husband,  as  he  was  her 
sole  heir.  Being  the  heir,  and  not  a 
stranger,  and  being  himself  in  posses- 
sion when  the  breach  happened,  the 
estate  vested  in  him  at  once,  without 
any  formal  act  on  his  part;  and  he  will 
be  presumed,  after  the  breach,  to  hold 
for  the  purpose  of  enforcing  the  for- 
feiture, in  the  absence  of  any  acts  of 
waiver.  ...  He  therefore  had  the 
estate  and  the  right  to  mortgage  it, 
when  he  made  the  mortgage  in  ques- 
tion." 

See  Rector  v.  Rector  (1910)  137  Ky. 
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76,  122  S.  W.  518,  involving  the  con- 
struction of  the  foUowinff  recital  in  a 
deed:  "This  indenture  prohibits  the 
sale  or  rentinsr  of  the  above-described 
real  estate  during  the  life  of  the  par- 
ties of  the  first  part,  except  by  their 
consent,  the  title  to  remain  with  the 
parties  of  the  first  part  during  their 
lives,  and  by  ^is  indenture  th^  for- 
feit none  of  their  rights  and  privileges 
therein." 

(o)  Provfafon  that  tastncment  is  to 
"UtJce  effect"  or  "operate"  at  nuOeer's 
Oeath. 

For  cases  construing  ins^ment  as 
a  will,  see  infra,  m.  c.  3  (e) . 

An  instrument  in  the  form  of  a  deed, 
containing  the  words,  "grant,  bargain, 
sell,  and  convey,"  including  a  cove- 
nant of  warranty,  designated  a  deed 
of  conv^ance  by  the  inaker,  and  exe- 
cuted, delivered,  and  Mknowledged  as 
a  deed,  Is  held  to  be  a  deed,  and  not  a 
will,  in  Bunch  t.  Nicks  (1887)  50  Arte 
367,  7  S.  W.  563,  although  it  contains 
a  clause  saying  that  "the  deed  shall 
go  into  full  force  and  effect  at  my 
death."  The  court  puts  Its  decision 
on  the  ground  that  "we  are  to  con- 
strue these  words  in  connection  with 
the  whole  deed,"  and  that  "every  part 
roust  have  effect,  if  the  same  can  be 
done  consistently  with  the  rules  of 
law.  Construed  in  this  way,  it  is  evi- 
dent the  intention  of  Nicks  [grantor] 
was  to  give  the  land,  and  sell  the  per- 
sonal property  be  had  at  the  time  they 
were  executed,  to  the  grantees,  and  to 
reserve  the  use  and  enjoyment  there- 
of for  and  during  his  life." 

So,  in  West  v.  Wright  (1902)  115 
Ga.  277,  41  S.  E.  602,  an  instrument, 
otherwise  In  the  form  of  a  deed,  but 
containing  a  clause  providing  that 
"this  deed  shall  take  effect  at  my 
death,"  is  held  a  deed,  and  not  a  will. 

And  it  is  held  in  Re  Hall  (1906)  149 
CaL  148,  84  Pac.  839,  that  an  instru- 
ment in  the  form  of  a  conveyance  in 
priesenti,  although  providing  that  it 
is  to  remain  null  and  void  during  the 
grantor's  lifetime,  and  to  become  of 
full  force  and  effect  immediately  on 
his  decease,  without  court  process  of 
any  kind,  is  a  deed. 

In  Fuukaiakea  t.  Hiaa  (1886)  5 


Haw.  484,  an  instrument  in  the  form 
of  a  deed  is  held  to  be  a  deed,  and 
not  a  will,  notwithstanding  a  provi- 
sion contained  therein  that  "this  con- 
veyance shall  take  effect  with  full 
power  after  our  death,  but  while  we 
yet  live  we  have  the  power  of  the 
lands." 

A  conveyance  in  the  ordinary  form, 
except  for  a  fecital  that  the  "deed  is 
to  take  effect  and  be  in  full  force  on 
and  after  the  death  of  this  grantor," 
is  a  deed,  and  is  not  testamentary  in 
character,  the  only  effect  of  the  re- 
cital being  to  reserve  a  life  estate  in 
the  grantor.  Kelley  v.  Shimer  (1898) 
162  Ind..290,  63  N.  £.  283. 

And  an  instrument  in  the  form  of  a 
warranty  deed  to  land  is  not  rendered 
testamentary  in  its  character  by  the 
insertion,  immediately  after  the  de- 
scription of  the  land  conveyed,  of  the 
following  clause:  'This  deed  is  to  go 
into  effect  after  the  death  of  said" 
grantor,  "she  claiming  her  right  to 
hold  the  land  so  long  as  she  lives." 
Seals  V.  Pierce  (1889)  83  Ga.  787,  20 
Am.  St.  Rep.  344,  10  S.  E.  589. 

It  is  held  in  Collier  v.  Carter  (re- 
ported herewith)  ante,  1,  that  an  in- 
strument is  a  deed,  where  it  is  in  the 
form  of  a  warranty  deed,  is  witnessed 
by  an  officer  au^orized  to  witness 
deeds,  but  whose  attestation  is  not 
necessary  to  the  validity  of  a  will,  and 
is  delivered  to  the  grantee,  notwith- 
standing a  clause  contained  therein, 
stating  that  it  is  "to  go  into  effect"  at 
the  grantor's  death. 

Where,  in  Jenkins  v.  Adcock  (1893) 
5  Tex.  Civ.  App.  466,  27  S.  W.  21,  an 
instrument,  otherwise  in  the  form  of 
a  deed,  recites  that  it  is  "to  take  ef- 
fect at  my  (grantor's)  death,"  and 
that,  "at  my  death,  my  entire  inter- 
est in  said  land  ...  is  by  these 
premises  conv^ed,"  it  is  held  that 
such  language  serves  to  create  a  life 
estate  in  the  grantor,  and  not  to  make 
tiie  instrument  testamentary. 

And  wher^  in  Wall  v.  Wall  (1863) 
2  Swan  (Tenn.)  648,  in  an  instrument 
in  the  form  of  a  deed,  the  grantor  pro- 
vides that  the  conveyance  is  "to  take 
effect  at  the  termination  of  my  nat- 
ural lif^  I  retaining  the  property  of 
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said  slaves  during  my  life,"  the  in- 
strument is  held  to  pass  a  present 
title,  and  to  be  a  deed,  and  not  a  will. 

In  Fellbush  v.  Fellbush  (1904)  31 
Pa.  Co.  Ct.  850,  the  grantor,  in  an  in- 
strument purporting  to  be  a  deed,  pro- 
vides: "The  full  intent  and  meaning 
of  'this  conveyance  is  that  Frances 
Fellbush  [grantee]  shajl  enjoy  said 
property  for  and  during  the  term  of 
her  natural  life,  said  life  estate  to 
take  effect  upon  the  death  of  the  said 
Fellbush  [grantor]."  This  clause  was 
held  to  render  the  instrument  testa- 
mentary in  character.  On  appeal, 
however,  in  (1906)  216  Pa.  141,  the 
decision  below  was  reversed,  'and  the 
instrument  held  to  be  a  deed.  In 
reaching  this  decision,  the  court  is 
influenced  by  the  form  of  the  instru- 
ment, and  the  fact  that  it  was  deliv- 
ered. This  opinion  is  cited  and  fol- 
lowed in  the  later  case  of  Fellbush  v. 
Egen  (1908)  221  Pa.  420,  70  Atl.  816, 
in  which  the  same  instrument  is  in- 
volved. 

So,  in  Rogers  v.  Rogers  (1907)  — 
Miss.  — ,  43  So.  434,  conditionally 
modified  (1907)  —  Miss.  — ,  43  So.  946, 
an  instrument  in  the  form  of  a  deed, 
"to  take  effect  and  be  of  force"  after 
the  grantor's  death,  is  held  to  be  a 
deed,  conveying  to  the  grantee  the  re- 
mainder interest  after  the  termination 
of  the  grantor's  life  estate,  and  not  a 
will. 

And  in  Wall  v.  Wall  (1855)  30  Miss. 
91,  64  Am.  Dec.  147,  the  instrument  in 
question  contained  the  following 
clauses:  "The  deed  to  take  effect,  as 
far  as  regards  the  handing  over  of 
the  property,  at  my  death;  and  I  re- 
serve to  myself  the  right  to  revoke 
it  at  any  time  during  my  life.  .  .  . 
And  I  do  hereby  make  known  and  de- 
clare that  the  signing,  sealing,  and 
delivery  of  this  deed,  and  placing  the 
same  amongst  my  papers,  is  intended 
by  me  as  a  delivery  of  said  property 
at  my  death,  and  to  take  effect  at  that 
time."  With  respect  to  the  clauses 
providing  for  the  handing  over  of  the 
property  at  the  grantor's  death,  and 
the  reservation  of  the  power  of  revo- 
cation, the  court  says:  "The  legal  ef- 
fect of  the  deed,  as  an  operative  con- 


veyance, is  thus  ftilly  recognized,  and 
the  only  limitations  annexed  to  it  are 
that,  as  to  the  right  of  possession  of 
the  property,  it  should  take  effect  at 
his  death  and,  the  settlement  being 
voluntary,  that  he  reserved  the  right 
to  revoke  it  during  his  life.  In  all 
other  respects  the  deed  took  effect 
immediately,  as  a  conveyance  in 
prsesenti  of  property,  to  be  enjoyed  in 
future.  Thiat  the  party  was  aware  of 
the  legal  consequences  of  the  execu- 
tion of  the  instrument  ...  is  plain 
from  the  fact  that  he  reserves  the 
power  to  revoke  it  ...  ,  which 
would  have  been  unnecessary  had  he 
intended  merely  to  make  a  testamen- 
tary bequest  of  the  property  .... 
which  he  could  have  canceled  at  any 
time."  Then,  "taking  that  part  of  the 
instrument  by  which  the  deed  was  to 
take  effect,  as  far  as  regards  the  hand- 
ing over  of  the  property,  at  his  death,' 
in  connection  with  the  subsequent 
part,  declaring  that  the  execution  of 
the  deed,  and  placing  it  amongst  his 
papers,  was  'intended  as  a  delivery  of 
the  property  at  his  death,  and  to  take 
effect  at  that  time,' "  the  court  thinks 
that  "the  latter  provision  must  be  un- 
derstood to  mean  that  the  instrument, 
'OS  to  the  delivery  of  the  property/ 
should  take  effect  at  his  death,  and  not 
that  it  should  not  take  effect,  in  any- 
other  respect,  until  his  death."  The 
instrument  is  held  to  be  a  deed,  and 
not  a  will. 

In  Forwood  v.  Forwood  (1902)  24 
Ky.  L.  Rep.  18,  67  S.  W.  842,  an  instru- 
ment in  the  form  of  a  deed,  containing 
the  stipulation  that  this  deed  "is  to 
take  effect  at  the  death"  of  said  grant- 
or, "at  which  time  the  party  of  the 
second  part  is  to  be  entitled  to  pos- 
session of  said  land,  and  the  absolute 
title  thereto,"  is  held  to  be  a  deed,  and 
not  a  will. 

In  Shaull  v.  Shaull  (reported 
herewith)  ante,  16,  an  instrument  in 
the  form  of  a  warranty  deed,  contain- 
ing the  provision :  "This  deed  to  take 
effect  immediately  on  the'  death  of 
both  grantors  herein,"  following  tiie 
description  of  the  property  conveyed, 
is  held  to  pass  a  present  interest  with 
the  enjoyment  thereof  postponed,  in 
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view  of  tiie  form  of  th«  instrument, 
and  the  direction  of  the  maker  to 
record  the  same,  and  to  deliver  it  to 
the  grantee. 

And  upon  the  authority  of  the 
Shaull  Case,  it  was  held  in  Leonard 
T.  Wren  (1918)  184  Iowa,  1339,  169 
N.  W.  621,  that  a  deed  was  not  ren- 
dered testamentary  in  character,  or 
prevented  from  passing  a  present  in- 
terest, by  a  reservation  that  "this 
deed  is  not  to  take  effect  during  the 
life  of  either  of  the  grantors,  but  aft- 
er the  death  of  [grantors],  then  this 
deed  to  vest  the  title  in  [grantee]." 

And  in  Hagen  v.  Bagen  (1917)  136 
Minn.  121,  LJIA.1917C,  964,  161  N. 
W.  380,  the  deed  contained  the  fol- 
lowing provision :  "This  deed  to  be 
held  in  escrow  .  .  .  until  the  death 
of  the  said  Knut  O.  Hagen  [grantor], 
when  it  becomes  operative."  "By  the 
very  nature  of  the  transactiolT,"  the 
court  says,  "a  grantor  reserves  pos- 
session during  life,  or  a  life  estate, 
when  he  delivers  4  deed  to  a  third 
person  for  the  grantee,  with  direction 
to  give  it  to  the  latter  upon  the  death 
of  the  grantor.  .  .  .  We  find  the 
instrument  here  undertook  to  convey 
and  warrant  a  present  interest  in  the 
land,  and  the  subsequent  statement 
therein,  as  to  when  it  should  become 
operative,  must  be  held  to  refer  to  the 
time  it  operates  upon  and  determines 
the  use  and  occupation  reserved  to 
the  grantor."  The  instrument  is  held 
not  to  be  testamentary. 

In  Pentico  v.  Hays  (1907)  75  Kan. 
76,  9  LJLA.(N.S.)  224,  88  Pac.  788, 
the  instrument,  held  to  be  a  deed,  and 
not  a  will,  was  in  the  usual  form  of  a 
warranty  deed,  except  that  in  the 
habendum  clause  there  was  this  re- 
cital: .  "Bbccept  a  lifetime  lease  on 
said  land,  in  three  days  after  the  said 
party  of  the  first  part  [grantor]  is  de- 
ceased, this  deed  shall  be  in  full 
force."  After  holding  that  the  excep- 
tion of  the  lifetime  lease  is  to  be  con- 
strued merely  as  the  reservation  of 
a  life  estate,  the  court  has  the  follow- 
ing to  say  with  respect  to  the  remain- 
der of  the  recital :  '*In  the  same  sen- 
tence with  this  reservation,  and  sepa- 
rated therefrom  only  by  a  commap  is 
this  clause:   In  three  days  after  the 


saia  party  of  the  first  part  is  deceased, 
this  deed  shall  be  in  full  force.'  We 
think  this  should  be  construed  as  an 
extension  of  the  life  estate,  or  as  de- 
fining when  the  grantee  in  the  deed 
should  be  entitled  to  possession  of  the 
land,  rather  than  as  a  contradiction 
of  the  immediate  grant  of  the  fee." 

Although  containing  a  clause  provid- 
ing that  "it  is  hereby  distinctly  under- 
stood and  stipulated  that  this  deed 
shall  take  and  be  in  full  force'  and 
eifect  immediately  after  the"  grantor's 
death,  "and  not  sooner,"  an  instru- 
ment in  the  form  of  a  deed,  acknowl- 
edged as  such,  and  delivered  to  the 
grantee,  is  held  in  Lauck  v.  Logan 
(1898)  46  W.  Va.  261,  31  S.  E.  986,  to 
be  a  deed,  and  not  a  testamentary 
paper. 

Likewise,  it  is  held  in  McLain  v. 
Garrison  (1905)  39  Tex.  Civ.  App.  431, 
88  S.  W.  484,  rehearing  denied  in 
(1906)  39  Tex.  Civ.  App.  440,  89  S.  W. 
284,  on  later  appeal  involving  the  same 
point,  in  (1908)  —  Tex.  Civ.  App.  — , 
112  3.  W.  773,  that  an  instrument, 
othendse  in  the  form  of  a  deed,  is  not 
rendered  testamentary  by  the  inclu- 
sion of  a  clause  providing  that  the 
"deed  is  to  take  effect  at  my  death,  and 
not  before." 

And  in  Latimer  v.  Latimer  (1898) 
174  111.  418,  61  N.  E.  648,  an  instru- 
ment in  the  form  of  a  deed,  but  con- 
taining a  clause  providing  that  it  was 
"to  be  in  force  and  effect  from  and 
after"  the  decease  of  the  s^antor,  "and 
not  before,"  is  held  to  convey  an  es- 
tate in  fee,  with  the  reservation  of  a 
life  estate  in  the  grantor,  and  not 
to  be  a  testamentary  devise. 

And  provisions  in  a  quitclaim  deed 
and  a  warranty  deed,  reserving  a  life 
estate  to  the  grantors  and  declaring 
that  the  deeds  shall  not  take  effect 
in  their  full  entirety  until  after  the 
death  of  the  grantors,  the  habendum 
clauses,  employing  words  of  present 
import,  were  held,  in  Dawson  v.  Tay- 
lor (1919)  —  Mo.  — ,  214  S.  W.  862, 
not  to  impress  a  testamentary  charac- 
ter upon  the  instruments,  or  to  pre- 
vent them  taking  effect  as  deeds  of 
present  conveyance. 

An  instrument  attested  as  a  deed, 
and  in  all  material  respects  in  the 
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form  of  a  deed,  is  a  deed,  and  not  a 
willf  notwithstanding  it  contains  the 
words,  "to  take  effect  from  and  after 
my  death  .  ,  .  and  not  until  then." 
laler  v.  Griffin  (1909)  134  Ga.  192.  67 
S.  £.  864. 

Where  a  grantor  provides  in  his 
deed  that  the  instrument  is  not  to  take 
effect  until  his  death,  and  that  he  is 
to  have  and  keep  full  possession  of  the 
property  during  his  life,  and  all  the 
proceeds  thereof  until  his  death,  the 
effect  of  the  instrument  is  to  pass  a 
present  interest  to  the  grantee,  sub- 
ject to  a  life  estate  in  the  grantor,  and 
the  instrument  is  not  a  will.  Phillips 
V.  Thomas  Lumber  Co.  (1893)  94  Ky. 
446,  42  Am.  St.  Rep.  367,  22  S.  W.  662. 

So,  a  conveyance  in  the  usual  form 
.  of  bargain  and  sate,  with  habendum 
stipulating  that  the  "said  deed  is  not 
to  become  operative  until  the  death  of 
the  grantors,  but  the  grantors  are  to 
retain  the  possession  .  .  .  until 
Uieir  death,  at  which  time  the  parties 
or  their  heirs  are  to  take  the  .  .  . 
land  into  their  possession  and  con- 
trol," is  held  in  Jenkins  v.  Woodward 
Iron  Co.  (1915)  194  Ala.  371,  69  So. 
646.  to  be  "clearly  a  deed  of  present 
conveyance  to  the  grantee,  with  reser- 
'  vation  of  possession  only  in  the  grant- 
ors during  their  lives." 

And  a  deed  is  not  given  a  testament- 
ary character  by  a  provision  that 
"this  conveyance  shall  not  take  effect 
during  the  lifetime  of  the  grantors." 
BuUard  v.  Suedmeier  (1920)  291  lU. 
400.  126  N.  E.  117. 

Where  a  grantor  executes  a  perfect 
fee-simple  deed,  and  the  only  condi- 
tion prescribed  upon  its  operation  is 
one  providing  that  "this  conveyance 
is  not  to  take  effect  until  after  my 
death,  and  that,  after  ray  death,  the 
title  to  the  foregoing  lands  is  to  vest 
immediately."  it  is  held  in  Abney  v. 
Moore  (1894)  106  Ala.  181.  18  So.  60. 
that  the  grantor,  having  failed  to  se- 
cure the  attestation  of  the  witnesses, 
which  he  is  presumed  to  know  to  have 
been  necessary  to  the  validity  of  a 
will,  having  delivered  the  instrument 
on  the  date  of  execution,  having  re- 
served in  it  no  power  of  revocation, 
and  having  continued  to  live  on  the 
lands  with  the  grantees  during  his 


life,  without  attempting  any  disposi- 
tion of  them,  must  be  viewed  as  in- 
tending by  the  condition  nothing 
"more  than  to  reserve  to  himself  the 
use  and  enjoyment  of  the  property 
during  his  lifetime,  and  that  the  oper- 
ation of  the  gift,  BO  far  as  possession 
was  concerned,  was  to  be  postponed 
until  his  death,  up  to  which  time  the 
property  was  to  remain  not  his  own, 
but  as  his  for  use  and  enjoyment." 
The  instrument  is  held  a  deed. 

In  Phillips  V.  Phillips  (1914)  186 
Ala.  546.  65  So.  49.  Ann.  Cas.  1916D, 
996.  involving  a  deed  of  land  contain- 
ing a  clause  that  "this  deed  is  not  to 
take  until  after  my  death,"  it  is  said : 
"The  deed  here  in  question  is  in  form 
a  present  grant  of  the  land.  It  was 
acknowledged,  delivered,  and  recorded 
within  fifteen  days  after  the  recited 
date  of  its  execution.  That  it  was  the 
grantor's  intention  to  Uiereby  effect  a 
contemporaneous  transfer  of  title  to 
the  grantee  seems  reasonably  certain, 
and  the  concluding  sentence:  'This 
deed  is  not  to  take  [effect]  until  after 
my  death,'  was  clearly  but  a  clumsy 
and  inartificial  mode  of  reserving  to 
the  grantor  the  possession  and  enjoy- 
ment of  the  land,  so  long  as  she  might 
live.  We  therefore  hold  that  the  in- 
strument was  a  deed  which  conveyed 
the  title  to  Elijah  J.  Phillips  [gran- 
tee], subject  to  a  life  estate  reserved 
to  the  grantor." 

So,  a  deed,  concluding  with  a  state- 
ment that  "the  above  obligation  [is] 
to  be  of  none  effect  until  after  the 
death"  of  the  grantor,  is  held  in  Wil- 
son V.  Carrico  (1894)  140  Ind.  533.  49 
Am.  St.  Rep.  218,  40  N.  E.  50,  not  to  be 
a  testamentary  disposition,  but  the 
conveyance  of  a  present  interest,  the 
enjoyment  of  which  is  postponed. 

In  Nolan  v.  Otney  (1907)  75  Kan. 
811.  9  LJl.A.(N.S.)  317.  89  Pae.  690. 
the  deed  under  consideration  was  in 
the  usual  form  of  a  warranty  deed, 
but  contained,  immediately  following 
the  granting  clause,  the  following  pro- 
vision: "This  deed  is  made  with  the 
understanding  that  the  same  is  not 
to  take  effect,  or  be  in  force,  until  the 
death  of  the  grantor,  and  upon  the 
death  of  the  grantor  is  to  take  effect, 
and  at  said  tinoe  to  vest  in  the  said 
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grantee  the  absolute  title  In  fee  sim- 
ple." This  cause  is  held  to  have  the 
effect  merely  of  postponing  the  pos- 
session and  enjoyment  until  after  the 
grantor's  death,  and  the  instrument  is 
construed  to  be  a  deed. 

And  see.  in  connection  with  the  pre- 
ceding case.  Gideon  v.  Gideon  (1916) 
99  Kan.  l£32,  161  Pac.  696. 

'*Where  a  deed  has  been  actually 
delivered  to  the  grantee  in  the  lifetime 
of  the  grantor,  even  though  it  contains 
a  provision  that  it  is  not  to  take  effect 
until  the  grantor's  death,  it  will  be 
sustained  as  a  present  grant  of  a-  fu- 
ture interest."  Hathaway  v.  Cook 
(191S)  268  ni.  92,  101  N.  E.  227. 

An  instrument  in  the  form  of  a  war- 
ranty deed,  attested  as  a  deed  and 
delivered  to  the  grantee,  is  a  deed 
passing  title  in  prsesenti,  although  it 
contains  the  woros  "that  this  deed  Is 
not  to  go  into  effect  until  after  the 
death  of  the  party  of  the  first  part, 
but,  at  the  death  of  said  party  of  the 
first  part,  the  party  of  the  second 
part  is  to  take  possession."  Griffith 
Douglas  (1904)  120  6a.  682,  48  S.  E. 
129.  The  instrument  here  under  con- 
sideration also  affected  to  pass 'the 
personalty  remaining  on  the  premises, 
at  the  grantor's  death,  but  no  notice 
of  that  clause  is  taken  by  the  court. 

And  an  instrument  in  the  form  of  a 
deed,  conveying  land  subject  '*to  the 
occupancy  and  possession  of  said  real 
estate  for  and  daring  the  natural  life 
of  the  grantor,"  and  providing  further 
that  the  intention  of  the  grantor  is 
that  "this  deed  shall  not  be  in  force 
or  take  effect  until  after  the  death  of 
the  grantor,"  acknowledged,  delivered, 
and  recorded  as  a  deed,  but  not  able 
to  be  given  force  as  a  will.  Is  held  in 
Saunders  v.  Saunders  (1901)  115  Iowa. 
275.  88  N.  W.  329,  to  be  a  deed,  and  not 
a  will.  "The  statement  of  intention, 
that  the  deed  should  not  be  effective 
until  after  her  death,  was."  according 
to  the  court's  opinion,  "evidently  an 
attempt  more  ftiUy  and  explicitly  to 
set  forth  the  fact  that  the  conveyance 
was  subject  to  her  use  and  occupancy 
during  life." 

In  Hunt  T.  Hunt  (1904)  119  Ky.  89. 
68  L.R.A.  180.  82  S.  W.  998.  7  Ann. 
Cm.  788.  an  instrument  in  the  fbrm  of 


a  deed,  and  authenticated  as  a  deed, 
and  not  as  a  will,  so  that,  {o  be  effec- 
tive at  all,  it  must  be  as  a  deed,  is  held 
to  be  a  deed,  although  it  contains  a 
clause  to  the  effect  that  it  is  not  to 
take  effect  until  the  deaths  of  the 
grantor  and  his  wife. 

And  although  an  instrument  in  the 
usual  form  of  a  conveyance  of  land, 
with  a  warranty  clause,  contains-  a 
provision  to  the  effect  that  it  is  not  to 
go  into  effect  until  after  the  death  of 
the  maker,  it  is  nevertheless  a  deed,  it 
is  held  in  Merck  v.  Merck  (1909)  83 
S.  C.  829,  187  Am.  St.  Rep.  815.  66  S.  E. 
347.  and  conveys  a  fee  with  the  reser- 
vation of  a  life  estate  in  the  grantor. 

An  instrument  written  on  the  usual 
blank  form  for  deeds,  properly  ac- 
knowledged as  a  conveyance,  and  re- 
corded, is  a  deed,  although  it  contains 
a  clause  providing  that  it  is  "not  to 
take  effect  until  the  death"  of  the 
grantor  and  his  wife,  where  this 
clause  is  modified  by  the  stipulation, 
contained  in  the  same  sentrace,  that 
the  **premises  shall  be  and  remain 
their  homestead,  and,  on  the  death  of 
either  of  them,  the  homestead  of  the 
survivor."  Martin  v,  Faries  (1900) 
22  Tex.  Civ.  App.  539,  55  S.  W.  601. 

Where  an  instrument  is  in  the  form 
of  a  deed,  it  is  not  rendered  testamen- 
tary, it  is  held  in  Rawlings  v.  HcRob- 
erts  (1894)  96  Ky.  846.  26  S.  W.  601, 
by  a  clause  providing  that  the  instru- 
ment is  to  be  "put  to  record,  but  not 
to  take  effect  so  as  to  give  possession, 
until  after  my  death,  at  which  time 
they  [grantees]  are  to  divide  the  same 
as  they  see  fit  and  proper."  The  in- 
strument is  construed  to  be  a  present 
conveyance,  with  possession  postponed 
until  after  the  death  of  the  grantor. 

Although  a  deed  contains  a  provi- 
sion that  it  "is  to  take  effect  only  at 
the  death  of  the  grantor,"  where  it  is 
delivered  to  the  grantee  the  title  to 
the  fee  passes  at  once,  subject  to  a  life 
estate  in  the  grantor,  and  the  Instru- 
ment is  operative  as  a  deed.  Harsh- 
barger  v.  Carroll  (1896)  168  HI.  686. 
45  N.  E.  666. 

So,  in  Trumbaubk  v.  Rust  (reported 
herewith)  ante.  10.  a  writing  in  the 
form  of  a  full  warranty  deed,  duly 
acknowledged  by  a  husband  and  wife. 
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conveys  land  to  the  grantor's  son,  sub- 
ject to  the  condition  that  it  is  to  "go 
into  effect  only  after  the  death"  of 
both  grantors,  the  survivor  of  whom  is 
to  have  "full  possession  of  the  land 
during  his  or  her  natural  life  only." 
The  grantee  also  agrees  to  pay  certain 
sums  of  money  to  the  other  children 
of  the  grantors,  "within  six  months 
after  the  death  of  the  survivor."  The 
instrument  was  delivered.  The  court 
holds,  it  to  pass  a  present  interest*  the 
enjoyment  of  which  is  postponed*  and 
to  be  a  deed.  ■ 

Where  the  maker  of  an  instrument, 
containing  the  usual  words  of  present 
conveyance,  provides  in  a  subsequent 
clause  that  the  instrument  is  "to  be 
of  no  effect  whatever"  until  the  grant- 
or's death,  it  is  held  in  Alexander  v. 
Bnmet  (1851)  6  Rich.  L.  (S.  C.)  189, 
thai;  construing  the  whole  of  the  in- 
strument together  so  as  to  give  effect 
to  all  parts  thereof,  the  instrument  is 
a  deed,  conveying  a  present  interest, 
but  postponing  the  enjoyment  thereof. 

See  also  Kokomo  Trust  Co.  v.  Hiller 
(1917)  _  ind.  App.  — ,  116  N.  E.  332, 
supra.  III.  c  2,  (e) ;  Abbott  v.  Holway 
(1881)  72  Me.  298,  infra»  III.  c,  2,  (1) ; 
Mclntyrev.  Mclntyre  (1909)  156  Mich. 
240,  120  N.  W.  687,  supra.  III.  c,  2, 
(e) ;  Vessey  v.  Dwyer  (1911)  116  Minn, 
246, 133  N.  W.  613,  supra,  III.  c,  2,  (e) ; 
Shackelton  v.  Sebree  (1877)  86  IlL 
616,  supra,  II.  a,  2,  (a). 

In  other  cases  involving  similar  in- 
struments, the  specific  question  as  to 
the  character  of  the  instrument  is  not 
raised,  it  being  assumed,  apparently, 
that  the  instruments  are  deeds,  and 
that  the  only  question  raised  by  the 
clause  postponing  the  taking  effect  of 
the  instrument  is  in  respect  of  the 
extent  or  nature  of  the  estate  created 
in  the  grantee,  or  reserved  in  the 
srrantor  or  his  wife,  thereby.  It  is  not 
intended  to  go  into  these  various  ques- 
tions of  estate  here,  the  eases  being 
set  out  merely  for  whatever  value  they 
may  have  upon  the  question  here  un- 
der discussion. 

Although  a  grantor  specifically  pro- 
vides therein  that  she  is  to  retain  the 
exclusive  use  and  control  of  the  prop- 
erty during  her  life,  and  that  the  con- 
veyance is  not  to  taice  effect  until  her 


death,  it  is  held  in  Dudley  v.  Herring 
(1906)  30  Ky.  L.  Kep.  270,  98  S.  W.  289. 
that  Uie  instrument  creates  a  remain- 
der  in  the  grantees,  subject  to  a  life 
estate  reserved  by  the  srrantor. 

And  the  same  conclusion  is  rear^^ed 
in  the  later  case  of  Martin  v.  Stewart 
(1908)  33  Ky.  L.  Rep.  729,  111  S.  W. 
281. 

In  Haines  v.  Brown  (1915)  114  Me. 
320,  96  Atl.  228.  a  clause  in  a  deed  pro- 
viding that  "this  deed  [is]  to  take  ef- 
fect at  the  decease"  of  the  grantor, 
"and  not  before,"  is  held  to  have  the 
effect  of  reserving  a  life  estate  in  the 
grantor,  and  to  convey  a  vested  re- 
mainder in  the  grantee. 

And  in  Watson  v.  Cressey  (1887)  79 
Me.  381,  10  Atl.  69,  the  deed  in  ques- 
tion provides  ih&t  the  grantees  are 
"to  come  into  possession  of  said  prop- 
erty on  the  decease  of  me  and  my  wife, 
and  not  before,"  and  that  "this  deed 
is  to  take  effect  and  go  into  operation 
on  the  decease  of  me  and  my  wife,  and 
not  before."  This  instrument  is  held 
to  be  valid,  it  operating  to  convey  a 
vested  remainder  in  the  grantees,  sub- 
ject to  the  life  estate  of  the  grantor 
andnhis  wife. 

And  see  Reynolds  v.  McFarland 
(1889)  10  Ky.  L.  Rep.  932, 11  S.  W.202, 
involving  a  deed  containing  a  clause 
providing  that  the  instrument  is  not 
to  take  effect  until  after  the  deaths  of 
the  grantor  ■  and  the  grantor's  wife, 
where  it  is  held  that  the  grantor's 
wife  had  a  life  estate  in  the  land. 

See  also  Huated  v.  Rollins  (1912) 
166  Iowa,  546,  42  L.R.A.(N.S.)  378, 137 
N.  W.  462,  involving  an  habendum 
clause  in  a  deed,  providing  that  "this 
deed  is  to  take  effect  at  the  death" 
of  the  grantor,  where  no  claim  is  made 
that  the  instrument  is  thereby  ren- 
dered testamentary  in  character,  and 
the  court  accordingly  treats  it  as  a 
deed. 

See  Powell  v.  Ott  (1912)  —  Tex. 
Civ.  App.  — ,  146  S.  W.  1019. 

(h)  Oonv^ronoe  of  property  heUmgino 

to  maker  at  his  death. 

For  cases  construing  the  instrument 
as  a  will,  see  infraj  III.  c,  3  (f). 

An  instrument  conveying  both  real- 
ty and  personalty  in  trust,  and  resem- 
bling in  every  other  particular  a  deed. 
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is  not  converted  into  a  will  by  the 
following  clausei  referring  to  the  per- 
sonal^: "Also,  stock  of  all  kinds, 
household  and  kitchen  furniture,  and 
any  other  species  or  kind  of  property 
in  the  possession  of  said  Nathan 
Youngblood,  at  his  demise."  Young- 
blood  V.  Youngblood  (1885)  74  Ga.  614. 
'^t  is  certain  that  these  words  restrict- 
ed the  use  and  possession  of  the  per- 
sonalty until  the  grantor's  death,"  it  is 
said,  "because  his  death  must  occur 
to  ascertain  that  personalty.  It  may 
be,  too,  that  a  life  usufruct  was  also 
reserved  to  the  grantor  in  the  realty, 
by  a  fair  construction  of  those  words. 
.  .  .  The  title  passed  when  the  deed 
was  delivered  and  recorded,  in  prae- 
senti,  and  all  that  the  words  can  be 
construed  to  effect  is  the  time  of  en- 
joyment by  the  cestuis  que  trust," 

So,  an  instrument  in  the  form  of 
a  deed,  conveying  land  and  personalty, 
with  the  habendum,  "to  have  and  to 
hold  said  tract  of  land  unto  him  [said 
grantee]  .  .  .  together  with  all 
the  stock  and  household  and  kitchen 
furniture,  .  .  .  together  with  any 
other  property  that  may  be  on  the 
place  at  the  said"  grantor's  death,  is 
held  in  Goff  v.  Davenport  (1895)  96 
Ga.  423,  23  S.  E.  395,  to  be  a  deed. 
"It  was  the  evident  purpose  of  this 
grantor  to  reserve  to  himself  and  his 
wife,  during  their  natural  lives,  .  .  . 
the  right  to  the  enjoyment  of  this 
property,  with  remainder  over  to  John 
Goff  [grantee].  The  conclusion  that 
this  was  the  grantor's  intention  is  sup- 
ported by  the  fact  that,  though  the 
deed  was  made  for  some  time  before 
that  event  transpired,  the  grantor,  un- 
til his  death,  actually  remained  upon 
and  in  possession  of  the  premises  con- 
veyed." 

See  also  Hershy  v.  Clark  (1879)  36 
AriL  17,  37  Am.  Rep.  1,  infra,  IIL  c,  2, 
(1) ;  Powers  v.  Scharling  (1902)  64 
Kan.  339,  67  Pac.  820,  infra.  III.  c,  2, 
(1) ;  Ricker  v.  Brown  (1903)  183  Hasa. 
424,  67  N.  E.  353,  supra,  U.  a.  2,  (b) ; 
Robertson  v.  Dunn  (1812)  fi  N.  C.  (2 
Murph.)  133,  5  Am.  Dec.  526,  infra, 
in.  c,  2,  (v) ;  Phifer  v.  MuUis  (1914) 
167  N.  C.  406,  83  S.  E.  682,  infra,  in. 
c,  2,  (m). 


And  see  Taylor  v.  Purdy  (1912)  161 
Ky.  82,  161  S.  W.  46. 

(i)  Conveyance  of  property  left  after 
payment  of  mdlcer*a  defttm. 

For  cases  construing  the  instrument 
as  a  will,  see  infra.  III,  c,  3  (h). 

Although  included  in  an  instrument 
designated  by  its  maker  a  will,  and  al- 
though made  subject  to  the  payment 
of  certain  legacies,  to  the  debts  of  the 
maker,  and  to  a  life  estate  reserved  in 
the  maker,  a  clause  conveying  "a  pres- 
ent interest  and  estate  in  and  to  all 
the  estate  of  which  I  am  now  or  shall 
be  at  the  time  of  my  death  seised,"  is 
held  in  Powers  v.  Scharling  (1902)  64 
Kan.  339,  67  Pac.  820,  to  convey  a  pres- 
ent remainder,  subject  to  the  maker's 
life  estate. 

So,  a  deed  given  in  consideration 
of  the  grantees'  feeding  and  clothing 
and  caring  for  the  grantor,  during  his 
old  age,  is  not  made  a  will  by  a  clause 
providing  that,  after  the  grantor's  doc- 
tor bill  and  funeral  expenses  are  paid, 
the  grantees  are  to  have  what  he  has 
left  Whitten  v.  McFall  (1898)  122 
Ala.  619,  26  So.  181. 

See  Spencer  v.  Robbins  (1886)  106 
Ind.  580,  5  N.  E.  726,  infra.  III.  c,  2, 
(n) ;  Jacoby  v.  Nichols  (1901)  23  Ky. 
L.  Rep.  205,  62  S.  W.  734;  McGuire  v. 
Bank  of  Mobile  (1868)  42  Ala.  689, 
infra,  in.  c,  2,  (j). 

And  see  Bromley  v.  Mitchell  (1892) 
155  Mass.  609,  30  N.  E.  83,  involving 
a  deed  of  property  in  trust  to  be  dis- 
posed of  in  accordance  with  instruc- 
tions previously  delivered,  a  portion 
of  which  instructions  had  to  do  with 
the  payment  of  the  grantor's  debts. 

(i)  Conveyance  in  trust  for  vae  of  maker 
during  M9  life. 

For  cases  construing  the  instrument 
as  a  will,  see  infra,  lU.  c,  3  (i). 

An  instrument  in  the  form  of  a  con- 
veyance, purporting  to  "give,  grant, 
and  convey"  all  of  the  grantor's  prop- 
erty, real,  personal,  and  mixed,  to  the 
grantee,  is  held  in  McGuire  v.  Bank  of 
Mobile  (1868)  42  Ala.  689,  to  be  a 
deed,  although  it  provides  that  the 
grantee  is  to  hold  the  property  in  trust, 
"and  apply  the  same,  and  all  the  profits 
and  income  thersof  to  the  support, 


Digitized  by  Google 


76 


AMERICAN  LAW  REPORTS*  ANNOTATED.        [11  A.L.R. 


comfort,  and  maintenance  of  myself, 
during  the  term  of  my  natural  life, 
and  as  I  may  direct;  and,  upon  my 
decease,  shall  pay  the  necessary  ex- 
penses attending  my  illness  and  the 
decent  interment  of  my  mortal  re- 
mains ;  and,  after  so  paying  the  neces- 
sary eixpenses,  shall  divide  the  re- 
mainder between  my  nephews  and 
nieces.'*  The  court  puts  its  decision 
on  the  ground  that,  while  the  grant 
did  not  take  effect  as  to  the  nephews 
and  nieces  in  present  possession,  "an 
immediate  and  present  interest  was 
vested  in  them  on  the  execution  of  the 
deed, — such  an  interest  and  estate 
as  could  not  have  been  recalled  by  the 
maker." 

Kyle  V.  Perdue  (1888)  87  Ala.  423,  6 
So.  296,  involves  an  instrument  in  the 
form  of  a  deed,  containing  words  of 
bargain,  grant,  and  sale,  and  reciting 
a  valuable  consideration,  by  which  the 
grantor  conveys  all  of  her  property, 
real,  personal,  and  mixed,  to  grantees 
in  trust  to  take  charge  of,  collect  the 
rents  and  profits*  and,  after  expending 
what  is  necessary  for  the  upkeep  of 
the  property,  to  pay  the  residue  to  the 
grantor.  And  it  is  further  provided 
that,  at  the  death  of  the  grantor,  "the 
property  above  mentioned  shall  revert 
to"  the  grantees  in  fee  simple.  This 
instrument  is  construed  to  be  a  deed. 
"Under  the  instrument,"  the  court 
says,  "Eyie  and  Henry  [grantees]  are 
to  tf^e  charge  of  the  proper^,  collect 
the  rents,  and  look  after  the  taxes  and 
repairs — all  in  the  lifetime  of  Mrs. 
Perdue  [grantor].  This  gives  to  the 
instrument  a  large  operation  during 
the  lifetime  of  the  maker,  and  stamps 
it  a  deed,  not  a  will."  After  making 
the  provisions  set  out  above,  the  grant- 
or proceeds  to  grant,  in  consideration 
of  valuable  services  rendered,  all  her 
property,  real,  personal,  and  mixed,  of 
which  she  shall  die  seised  or  pos- 
sessed, to  the  same  grantees.  The 
court  views  this  last  clause  as  having 
reference,  not  to  the  property  already 
disposed  of,  but  to  profits  of  the  land 
accruing  to  her  during  the  trusteeship, 
and  undisposed  of  during  her  lifetime, 
such  property  not  passing  by  t^ie  first 
grant.  Thus,  the  latter  clause  is  saved 
from  conflict  with  the  former. 


An  instrument  purporting  to  con- 
vey real  and  personal  property  in 
trust  to  pay  the  debts  of  the  maker 
and  to  pay  the  income  from  the  rest 
to  the  maker  during  his  lifetime,  and 
providing  tiiat  upon  his  death  the 
trust  shall  terminate  and  the  property 
remaining  in  the  trustee's  hands  is 
granted  to  maker's  son  and  his  heirs 
forever,  was  held  in  Linn  v.  Camp- 
bell (1919)  289  lU.  347,  124  N.  E.  622, 
not  to  he  a  testamentary  instrument, 
but  a  deied  vesting  the  fee  to  the  real 
property  in  the  remaindermen. 

So,  a  written  instrument  in  the  form 
of  a  deed,  conveying  personal  property 
to  a  grantee  in  trust,  and  charging  him 
to  pay  the  income  therefrom  to  the 
ffrantor  as  long  as  she  lives,  and  to 
make  such  investments  in  real  estate 
as  the  grantor  may  direct,  and,  at  her 
death,  to  distribute  the  property  in 
equal  shares  among  her  children,  con- 
veys a  present  interest  to  the  trustee, 
and  is  a  deed,  and  not  a  will.  Forney 
V.  Remey  (1889)  77  Iowa,  549,  42  N.  W. 
489. 

And  a  trust  deed  of  personal  prop- 
erty, providing  that  the  trustee  shall 
pay  the  accruing  interest  on  the  prop- 
erty to  the  grantor,  and,  upon  the 
grantor's  death,  shall  divide  the  prin- 
cipal between  his  children,  is  held  in 
Smith  V.  Corey  (1914)  125  Minn.  190, 
145  N.  W.  1067,  not  to  be  testamentary 
in  character. 

In  Spangler  v.  Vermillion  (1917)  80 
W.  Va.  75,  92  S.  E.  449,  an  instrument 
in  the  form  of  a  trust  deed  to  a  trustee, 
providing  for  the  sale  of  the  property 
by  the  trustee,  and  the  support,  out 
of  the  proceeds,  of  the  grantor  for 
life,  and  the  payment  of  her  debts,  the 
residue  of  such  fund  to  be  paid  over 
at  her  death  to  certain  designated  per- 
sons, is  held  to  be  a  deed,  and  not  a 
will. 

It  is  held  in  Tompson  v.  Browne 
(1835)  3  Myl.  &  K.  32,  40  Eng.  Reprint, 
13,  5  L.  J.  Ch.  N.  S.  64,  that  an  instru- 
ment vesting  property  in  trustees  for 
the  benefit  of  the  grantor  during  his 
life,  and,  after  his  death,  for  the  bene- 
fit of  other  persons,  and  containing 
a  power  of  revocation,  is  not  testa- 
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mentary  in  char^etw,  the  interest 
passed  by  it  being  a  present  one. 

An  instrument  purporting  to  be  a 
deed,  using  words  of  conveyance  in 
praesenti,  founded  on  a  good  considera- 
tion, warranting  the  title,  sealed  and 
delivered,  conveying  absolutely  to 
trustees  for  the  use  of  the  grantor 
during  life,  and  for  the  use  of  certain 
relatives  in  remainder,  is  held  in  Gum- 
ming V.  Gumming  (1847)  S  Ga.  460, 
to  be  a  deed,  and  not  a  will. 

So,  a  brust  deed  reciting  a  considtt«- 
tion,  containing  apt  words  of  convey- 
ance, and  delivered  to  the  trustee,  is  a 
valid  deed  conveying  a  present  inter- 
est, and  not  testamentary  in  character, 
it  is  held  in  Kelley  v.  Snow  (1904)  185 
Mass.  288.  70  N.  E.  89,  although  the 
grantor  reserves  the  use  of  the  prop- 
erty during  her  life,  with  a  gift  over 
upon  her  death,  subject  to  be  varied 
by  appointment  during  her  lifetime, 
upon  notice  to  the  tmstee. 

And  a  deed  to  a  trustee,  on  condition 
that  the  grantor  and  his  wife  be  per- 
mitted "to  possess  and  enjoy"  the 
property  during  their  natural  lives, 
and  providing  that,  upon  their  deaths, 
the  trustee  shall  sell  the  remaining 
property,  and  divide  the  proceeds 
among  the  grantor's  children,  is  held, 
in  Swiney  v.  Swiney  (1884)  14  Lea 
(Tenn.)  316,  to  be  a  deed,  and  not  a 
will. 

In  Jackson  v.  Culpepper  (1847)  S  Ga. 
6€9,  an  instrument  in  the  form  of  a 
trust  deed,  conveying  slaves  in  trust 
for  the  use  of  certain  cestuis  que  trust- 
ent,  containing  the  usual  clauses  of 
grant,  reciting  a  good  consideration, 
and  containing  a  covenant  that  the 
property  conveyed  shall  not  be  sub- 
ject to  the  deeds  or  contracts  of  the 
grantor,  is  held  to  be  a  deed,  althous^ 
the  grantor  reserves  a  "lifetime  con- 
trol and  interest  in  the  negroes."  The 
court  reasons  as  follows:  "The  fee- 
simple  title  to  the  negroes  vested  in 
the  trustee  at  the  time  of  the  execu- 
tion of  the  deed  by  the  donor,  for  the 
sole  use  and  benefit  of  Mary  Jackson 
and  her  increase,  to  be  enjoyed  by 
them  after  the  termination  of  the  life 
estate  of  the  donor.  The  donor  would 


have  been  estopped  in  his  lifetime,  by 
his  covenant  contained  in  the  deed, 
from  asserting  in  himself  the  fee-sim- 
ple title  to  the  property  conveyed  to 
the  trustee.  The  instument  .  .  . 
was,  in  our  judgment,  operative  and 
binding  on  the  donor,  in  his  lifetime, 
to  pass  the  fee-simple  title  to  the  prop- 
erty from  himself  to  the  trustee." 

A  conveyance  by  an  instrument  in 
the  form  of  a  deed  to  a  trustee  in  trust 
for  his  daughter,  empowering  him  to 
manage  and  control  the  premises  and 
to  rent,  sell,  and  dispose  of  them,  pro- 
vided th^  are  not  sold  during  the  life- 
time of  the  grantor,  except  with  the 
grantor's  consent,  is  held,  in  Freeman 
v.  Jones  (1906)  43  Tex.  Giv.  App.  332, 
94  S.  W.  1072,  to  be  a  deed  taking  effect 
upon  delivery,  and  not  a  will. 

Grantors  in  Robinson  v.  Ingram 
(1900)  126  N.  C.  327,  36  S.  E.  612, 
provided  that  the  grantees  should  take 
and  manage  the  property  conveyed, 
and,  out  of  the  proceeds,  support  the 
grantor  and  his  wife  during  their  lives, 
and,  after  their  deaths,  divide  the 
property  among  the  grantors*  children. 
It  was  also  provided  that,  upon  viola- 
tion of  the  trust  by  the  trustee,  the 
conveyance  was  to  be  null  and  void. 
The  instrument  is  held  to  be  a  deed 
of  trust,  and  not  a  will. 

In  Nichols  v.  Emery  (1896)  109  CaL 
323,  60  Am.  St.  Rep.  43,  41  Pac.  1089, 
a  deed  conveying  property  to  a  toustee 
upon  trust  to  sell  within  ten  months 
after  the  grantor's  death,  and  con- 
taining a  reservation  of  power  of  revo- 
cation, is  held  to  be  a  deed.  This  is 
upon  i^e  ground  that,  under  such  a 
trust,  the  trustee's-  interest  must  pass 
immediately,  although  the  grantor  re- 
serves, in  e£fect,  a  life  estate,  and 
retains,  under  statute  applying  to 
deeds  of  trust,  the  power  of  revocation. 

See  Robb  v.  Washington  &  3.  College 
(1905)  103  App.  Div.  327,  93  N.  Y. 
Supp.  92,  modified  in  (1906)  185  N.  Y. 
485,  78  N.  E.  859,  involving  an  instru- 
ment in  the  form  of  a  declaration  of 
trust,  by  the  terms  of  which  the  maker 
of  the  instrument  declares  himself  to 
hold  certain  property  as  trustee  for 
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a  beneficiary,  the  trustee  to  receive 
and  apply  the  income  therefrom  to  his 
own  individual  use  during  his  lifetime. 
The  instrument  is  held  to  operate  in 
prsesenti,  and  to  be  a  declaration  of 
trust,  and  not  a  will. 

See  Cribbs  v.  Walker  (1905)  74  Ark. 
104,  85  S.  W.  244,  infra.  III.  c,  2,  (k) ; 
Cross  V.  Benson  (1904)  68  Kan.  495. 
64  L.R.A.  560,  75  Pac,  558,  supra,  III. 
c,  2,  (d). 

And  see  Re  Tolerton  (1915)  168 
Iowa,  677,  160  N.  W.  1051;  Thbm  v. 
Thorn  (1905)  101  Md.  444,  61  Atl.  193; 
Bitter's  Appeal  (1868)  59  Pa.  9. 

(k)  BeaervaiUm  of  power  of  revocation 
during  malber'a  U/«. 

For  cases  construing  the  instrument 
as  a  will,  see  infra,  III.  c,  3,  (j). 

In  Hall  V.  Burkham  (1877)  59  Ala. 
349.  an  instrument  in  the  form  of  a 
deed,  which  conveys  all  the  property 
owned  by  the  grantor  to  a  trustee  for 
the  benefit  of  her  grandchildren,  is 
held  to  be  a  deed,  although  the  grant- 
or reserves  possession  of  the  prop- 
erty, and  the  rents  and  profits  thereof, 
during  her  lifetime,  and.  In  addition 
thereto,  reserves  the  right,  should  she 
"at  any  time  think  proper  so  to  do,  to 
revoke  this  deed."  With  respect  to 
the  effect  of  the  reserved  power  of 
revocation,  it  is  said:  "'And  in  re- 
gard to  the  power  of  revocation,  the 
better  opinion  is  that  it  tends  rather 
to  rebut  than  to  sustain  the  idea  that 
the  instrument  containing  it  is  of  a 
testamentary  character.  The  inser- 
tion of  such  a  clause,  so  far  from  in- 
dicating an  intention  to  make  a  will, 
iDq;>arts  qaite  a  contrary  color  to  the 
transaction,  as  a  will  wants  not  an 
express  power  to  make  it  revocable.' 
1  Jarman,  Wills.  17." 

So,  in  Mays  v.  Burleson  (1913)  180 
Ala.  396,  61  So.  76,  the  grantor,  in  an 
instrument  in  the  form  of  a  deed,  re- 
serves to  himself  the  "full  possession 
and  control"  of  the  lands  conveyed 
during  his  lifetime,  and  further  stipu- 
lates that,  after  his  death,  the  lands 
are  to  be  the  property  of  Uie  grantee, 
provided  "that  I  do  not  sell  said  land 
during  my  lifetime;  in  such  event 


this  deed  is  to  be  null  and  void."  The 
court  says :  "The  fact  that  the  grant- 
or reserved  the  power  to  sell  the  land 
is  a  strong  indication  that  he  did  not 
intend  it  to  operate  as  a  will.  If  he 
intended  it  as  a  will,  a  reservation  of 
the  power  to  dispose  of  the  property, 
or  revoke  the  instrument,  was  not 
necessary,  as  he  had  this  right,  if  it 
was  a  will,  independent  of  the  reserva- 
tion." 

Cribbs  v.  Walker  (1906)  74  Ark.  104. 
85  S.  W.  244,  involved  an  instrument 
in  the  form  of  a  deed  of  trust,  provid- 
ing that  the  property  should  be  held 
in  trust  for  the  grantor  during  his 
natural  life,  that  the  grantor  might  at 
any  time  direct  a  conveyance,  lease,  or 
mortgage  of  the  property,  which  the 
trustee 'was  bound  to  carry  out,  and 
reserving  a  right  of  revocation  of  the 
instrument  in  the  grantor.  This  in- 
strument is  held  a  deed.  The  court 
says:  "In  our  opinion  the  form  and 
language  of  the  instrument  clearly  in- 
dicate the  intention  of  the  grantor  to 
convey  the  legal  title  in  prsesenti.  It 
contains  apt  words  of  conveyance 
usually  employed  in  a  deed  of  con- 
veyance, and  the  reservation  to  the 
grantor  of  the  use  during  his  life,  and 
the  right  to  direct  a  conveyance  to  be 
made  by  the  trustee  to  other  parties, 
and  to  recall  or  revoke  the  trust,  all, 
instead  of  showing  an  intention  to 
make  the  instrument  a  testamentary 
paper,  to  take  efFect  only  at  his  death, 
imply  an  immediate  passage  of  the 
title.  If  Cribbs  [grantor]  intended  the 
paper  to  be  a  will,  and  retained  it  in 
his  possession  as  such,  why  the  neces- 
sity of  incorporating  those  reserva- 
tions in  the  instrument?  If  it  was  not 
to  take  effect  until  his  death,  the  res- 
ervation of  the  life  estate  and  right  to 
direct  a  sale  and  to  revoke  the  trust 
was  useless,  as.  under  a  will,  he  pos- 
sessed those  rights  and  powers,  and 
more,  without  such  express  reserva- 
tion." 

In  Kelly  v.  Parker  (1899)  181  HI. 
49,  54  N.  E.  615,  an  instrument  in  the 
form  of  a  deed  of  trust  is  held  a  deed, 
and  not  a  will,  notwithstanding  a  res- 
ervation of  the  use.  control,  and  en- 
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jojrment  of  the  property  conveyed  dur- 
ing the  grantor's  life  and,  in  addition 
thereto,  a  reservation  of  a  power  of 
revocation.  The  deed,  the  court  qays, 
is  not  a  conveyance  intended  to  take 
effect  in  the  future,  but  "it  purports 
to  convey  the  premises  absolutely  to 
the  grantees  at  the  time  the  deed  was 
executed,  subject  to  certain  reserva- 
tions, conditions,  and  trusts." 

And  in  Durand  v.  Higgins  (1903) 
67  Kan.  110,  72  Pac.  667,  the  Instni- 
ments  in  question  were  a  deed  con- 
veying on  its  face  an  absolute  title  in 
fee  simple,  and  a  written  agreement 
taken  back  by  the  grantor  from  the 
grantees,  providing  that  the  grantees 
were  not  to  sell  or  dispose  of  the  prop- 
erty conveyed  during  the  lifetime  of 
the  grantor,  without  his  consent,  and 
that  the  property  should  always  be  his 
as  long  as  he  lived,  with  the  right  to 
convey  it  as  though  the  deed  in  ques- 
tion had  never  been  given.  *'By  the 
entii«  transaction,"  the  court  says, 
"the  gruttor  intended  to  convey  to  the 
gnmteeB  a  present  intttrest.  .  .  .  The 
result  amounts  to  hotfaing  more  than 
a  conveyance  in  fee  sinqtle  to  tiie  gran- 
tees, with  a  limitation  that  the  title 
thus  conveyed  in  prsesenti  goes  en- 
cumbered with  a  life  estate  in  the 
grantor." 

Reservation  in  a  deed  of  the  posses- 
sion, use,  and  enjoyment  of  the  land, 
and  of  the  right  of  revocation  of  the 
instrument  and  of  the  power  of  selling 
the  property,  does  not  operate  to  make 
the  instrument  a  will,  it  is  held  in 
Tennant  v.  John  Tennant  Memorial 
Home  (1914)  167  Cal.  570,  140  Pac. 
242.  "The  reservation  of  the  power 
to  revoke  did  not  operate  to  destroy, 
<»*  in  any  wise  restrict,  the  effect  of 
the  deed  as  a  present  conveyance  of  a 
future  vested  interest/'  it  is  said :  "It 
merely  afforded  the  means  whereby 
such  vested  future  estate  could  be  de- 
feated and  devested,  before  it  ripened 
into  an  estate  in  possession." 

In  Sims  v.  Brown  (191S)  252  Ho.  58. 
158  S.  W.  624,  the  maker  of  an  instru- 
ment in  the  form  of  a  deed  conveyed 
lands  to  his  daughter,  and  appointed 
a  trustee  to  act  for  her  in  respect  of 
the  lands,  which  trustee  is  requested 


"at  any  time  after  my  [grantor's]  de- 
cease," to  sell  certain  portions  of  the 
land.  The  grantor  also  reserves  the 
right  to  sell  and  dispose  of  the  land, 
if  he  desires,  or  necessity  requires. 
The  phrase  "after  my  decease"  is  con- 
strued as  "nothing  more  than  a  post- 
ponement of  the  time  when  the  trustee 
is  to  take  possession  of  the  land  for 
the  purposes  of  the  trust."  And  the 
intention  to  convey  a  present  interest 
is  held  not  to  be  overcome  by  the  re- 
served power  of  disposition.  The  in- 
strument is  held  to  be  a  deed,  and  not 
a  will. 

So,  a  provision  in  a  deed  to  the  effect 
that  "the  second  party  will  deed  back 
to  the  party  of  the  first  part,  when 
called  for  so  to  do,"  is  held,  in  Stamper 
V.  Venable  (1906)  117  Tenn.  667,  97 
S.  W.  812,  not  to  have  the  effect  of 
rendering  the  insti*umenf  ambulatory 
in  character,  to  take  effect  upon  the 
death  of  the  maker;  and  the  instru- 
ment is  held  to  be  a  deed,  notwith- 
standing the  provision. 

It  is  said  obiter  in  Lewis  v.  Cumutt 
(1906)  IBP  Iowa,  428.  106  N.  W.  914, 
tktX,  even  if  the  grantor  in  that  case 
had  reserved  the  right  "to  revoke  the 
trust  in  whole  or  in  part,  it  is  well 
settled  that  a  power  of  revocation,' 
reserved  to  the  grantor  of  a  trust,  does 
not  prevent  the  passing  of  a  present 
interest  by  the  delivery  of  a  deed." 

An  instrument  in  tiie  form  of  a  deed, 
reserving  a  life  estate  and  the  right 
to  sell,  lease,  or  convey  the  land  con- 
veyed, and  providing  for  a  reversion  of 
the  land  to  the  grantor  upon  the  death 
of  the  grantee  prior  to  the  death  of 
the  grantor,  is  not  testamentary  in 
character,  it  is  held  in  Brady  v.  Fuller 
(1908)  78  Kan.  448,  96  Pac.  854.  but 
conveys  a  present  estate.  With  re- 
spect to  the  clause  reserving  the  right 
to  mortgage  or  convey,  it  is  said :  "If 
it  should  be  interpreted  as  a  reserva- 
tion of  the  power  to  convey,  it  would 
necessarily  fail  because  of  repugnance 
to  the  preceding  grant.  If,  after  con- 
veying the  property,  the  grantor  un- 
dertook to  keep  a  string  upon  the  land 
and  retain  the  power  to  mortgage, 
control,  and  convey  it,  we  would  .  .  . 
'be  boond  to  disregard  that  clause,  and 
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hold  that  it  did  not  serve  to  defeat 
the  conveyance  of  the  fee.'  However, 
under  a  fair  interpretation  of  the 
clause,  it  xnay  be  given  effect  and 
made  to  accord  with  the  preceding 
clause,  importing  the  conveyance  of 
a  present  interest.  It  will  be  noticed 
that  the  claim  follows  directly  after 
the  reservation  of  a  life  estate  in  the 
property  conveyed,  and  it  is  not  un- 
reasonable to  infer  that,  in  the  second 
reservation,  the  grantor  referred  to 
the  control  and  disposition  of  the  life 
estate."  With  respect  to  the  clause 
providing  for  the  reversion  of  the  land 
in  case  of  the  grantee's  prior  demise, 
the  court  says :  "Evidently  it  was  her 
[grantor's]  notion  that  she  could  con- 
vey the  land  .  .  .  and  retake  it 
.  .  .  in  the  event  that  she  should 
outlive  the  grantee;  but,  under  the 
authorities  cited,  it  is  clear  that  she 
could  not  take  back  that  which  had 
been  expressly  granted.  This  clause 
does  not  furnish  much  support  to  the 
theory  that  the  instrument  was  testa- 
mentary in  character.  As  will  be  seen, 
the  provision  is  not  that  the  gift  or 
toansfer  shall  take  effect  at' the  death 
of  the  grantor,  but  tiiat  the  interest 
conveyed  is  to  be  revested  in  the  grant- 
or, on  the  death  of  the  grantee,  if 
such  shoald  occur  before  the  death  of 
the  grantor.  Instead  of  a  posthumoua 
effect,  the  language  indicates  a  pur- 
pose Uiat  the  instrument  should  take 
effect  at  once,  and  tiiat  it  should  oper- 
ate as  a  deed.'! 

And  see,  in  connection  with  the  pre- 
ceding case,  Daniel  v.  Veal  (1861)  32 
Ga.  589,  in  which  a  clause  in  which 
the  malcer  reserves  to  himself  "the 
right  of  revoking  this  deed  of  gift" 
is  held  invalid,  as  being  repugnant  to 
the  operative  portion  of  the  instru- 
ment. 

In  Price  v.  Gross  (1918)  148  Ga.  1S7, 
96  S.  E.  4,  a  clause  te  ttie  effect  that 
if  the  donor  should  return  from  the 
war,  and  feel  disposed  "to  sell  or  settle 
it  [the  land],  this  deed  of  gift  is  null 
and  void,"  was  held  not  to  militate 
against  the  conclusion  that  the  in- 
strument was  a  deed. 

See  also  Nichols  v.  Emery  (1895) 
109  Cal.  S23,  50  Am.  St.  Rep.  43,  41 
Pac.  1089,  supra,  III.  c,  2,  (j) ;  Kokomo 


Trust  Co.  V.  Hiller  (1917)  —  Ind.  App. 
— ,  116  N.  E.  332,  supra.  III.  c,  2,  (e) ; 
Wall  V.  Wall  (1855)  30  Miss.  91,  64 
Am.  Dec.  147,  supra,  III.  c,  2,  (g) ; 
Horn  V.  Broyles  (1900)  —  Tenn.  — ,  62 
S.  W.  297,  infra,  lU.  c,  2,  (o) ;  Colby 
V.  Colby  (1855)  28  Vt  10,  supra.  III. 
c.  2,  (e) ;  Blanchard  v.  Morey  (1883) 
56  Vt.  170,  supra,  III.  c,  2,  (f ) ;  Tomp- 
son  V.  Browne  (1835)  3  Myl.  &  K.  32, 
40  Eng.  Reprint,  13,  5  L.  J.  Ch.  N.  S. 
64,  supra,  IIL  c  2,  (j). 

(I)  Conveyance  conditional  on 
survivorship  of  grantee.. 

For  cases  construing  the  instrument 
as  a  will,  see  infra.  III.  c,  3  (k). 

It  is  held  in  Thomas  v.  Williams 
(1908)  105  Minn.  88,  117  N.  W.  155, 
that  a  deed  in  the  usual  form  is  a 
present  conveyance,  and  not  a  will, 
despite  the  following  clause  contained 
therein:  '*Tfae  intent  of  this  deed  be- 
ing to  convey  to  said  second  party  all 
of  said  land,  in  case  he  survives  said 
first  party;  otherwise  said  land  to  be 
vested  in  first  party  in  case  be  survives 
said  second  party."  "If,  by  the  terms 
of  the  instrument,  the  right  or  interest 
passes  at  once,  subject  to  a  contin- 
gency over  which  the  grantor  has  no 
control,  it  is  a  deed,"  the  court  says, 
"and  irrevocable,  even  though  the  en- 
josnnent  of  the  ^ing  granted  is  post- 
poned until  his  death." 

In  Abbott  V.  Holway  (1881)  72  Me. 
298,  the  grantor  in  the  deed  involved 
provides  that  the  instrument  "is  not  to 
take  effect  and  operate  as  a  convey- 
ance until  my  decease,  and  in  case  1 
shall  survive  my  said  wife  [grantee] 
this  deed  is  not  to  be  operative  as  a 
conveyance,  it  being  the  sole  purpose 
and  object  of  this  deed  to  make  a  pro- 
vision for  the  support  of  my  said  wife, 
if  she  shall  survive  me."  This  instru- 
ment is  held  to  pass  an  irrevocable 
interest,  and  not  to  be  testamentary 
in  character. 

And  see  Chavez  v.  Chavez  (1890)  — 
Tex.  — ,  13  S.  W.  1018,  involving  an 
instrument  designated  by  the  maker 
as  a  last  will  and  testament,  in  which 
it  is  set  out  that,  in  consideration  of 
the  grantor's  prospective  marriage 
with  the  grantee,  the  grantor  declares 
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it  to  be  his  will  that,  at  his  death*  the 
^antee  "shall  be  the  absolute  owner" 
of  certain  land,  on  "condition  that  said 
land  shall  not  be  sold  by  her  until 
after  wj  [hia]  death/*  and  that,  if 
she  fail  to  survive  him,  the  propertgr 
shall  revurt  to  the  grantor.  The  in- 
strument is  held  to  be  a  deed,  on  the 
ground  that  the  condition  set  out 
above  would  be  meaningless,  if  no  in- 
terest was  passed  in  the  property  by 
it. 

Where,  In  Bassett  v.  Budlong  (1SS9) 
77  Hich.  338,  18  Am.  St  Rep.  404,  43 
N.  W.  984,  the  grantor  quitclaimed  his 
farm  to  his  wife  in  an  instrument 
specifically  providing  against  convey- 
ance or  encumbrance  thereof  by  her, 
during  hia  life,  without  his  consent 
or  joint  conveyance,  and  providing  for 
the  reversion  of  the  title  to  himself 
in  case  of  his  survival  of  hia  wife,  it 
is  held  that  no  title  vested  in  the  wife 
by  the  instrument,  the  husband  hav- 
ing survived  the  wife.  "It  is  evi- 
dent," the  court  says,  "that,  by  execut- 
ing the  deed  to  hia  wife,  he  did  not 
intend  to  part  with  the  title  to  his 
real  estate,  unless  the  contingency 
should  occur  of  his  dying  before  his 
wife  died.  That  event  did  not  occur, 
and  the  estate  never  vested  in  his 
wife." 

And  in  Hershy  v.  Clark  (1879)  35 
Ark.  17,  37  Am.  Rep.  1,  the  grantor 
conveyed  all  the  proper^  'Vhich  he 
may  now  have,  or  which  he  .  .  . 
znay  have  at  the  time  of  his  death," 
should  he  die  before  the  grantee.  This 
instroment  is  held  to  convey  nothing 
in  pnesenti,  and  not  to  be  a  deed. 
Whether  or  not  it  is  a  will  is  not  de- 
cided. 

See  Sharpe  v.  Mathews  (1905)  123 
Ga.  794,  51  S.  E.  906,  infra.  HI.  c,  2, 
<f) ;  Bowler  v.  Bowler  (1898)  176  III. 
641,  62  N.  E.  487,  infra,  III.  c,  2.  (o) ; 
Brady  V.  Fuller  (1908)  78  Kan.  448, 
96  Pac.  854,  supra,  in.  c,  2,  (k) ; 
West  V.  West  (1892)  155  Mass. 
317,  29  N.  E.  682,  supra,  II.  a,  2,  (a) ; 
Leslie  v.  McKinney  (1896)  —  Tex.  Civ. 
App.  — ,  88  S.  W.  878,  Supra,  UI.  c,  2, 
(d). 

And  see  Jacoby  v.  Nichols  (1901) 
23  By.  L.  Rep.  205,  62  S.  W.  734. 
11  A.LJL— 6. 


(m)  Conveyance  condttfonal  upon  per- 
formance  of  certain  acts  1>]/  grantee 
during  maher's  life. 

The  instrument  in  question  in  Sav- 
age v.  Bon  Air  Coal,  Land,  &  Lumber 
Co.  (1902)  2  Tenn.  Ch.  App.  594,  is 
termed  on  its  face  an  indenture,  and 
it  commences  with  words  used  in  con- 
veyances, such  as  "hath  given  and 
granted,  enfoeffed  and  confirmed,  and 
do  give,  grant,  alien,  enfoeff,  and  con- 
firm." Immediately  following  these 
words,  however,  is  the  clause,  "on  the 
express  conditions  hereinafter  to  be 
set  forth."  Among  these  conditiona,  it 
is  provided  that  the  grantees  are  to 
"take  possession  of  the  farm,"  culti- 
vate it,  and  support  the  grantor  and 
his  wife  during  their  lives.  It  is  pro- 
vided that  the  instrument  is  not  to  be 
entered  on  the  record  until  after  the 
death  of  the  grantor  and  his  wife,  nor 
until  the  foregoing  requirements  are 
complied  with.  "On  the  above  condi- 
tiona being  complied  with,"  the  in- 
strument says  further,  "then,  and  not 
until  then,  the  title  to  the  aforesaid 
land  and  personal  properly  shall  be 
fully  and  completely  vested"  in  the 
grantees.  The  court  says:  "Now  we 
do  not  agree  with  the  contention  of 
the  complainant's  eoonael  tiiat  thia  is 
altogether  a  testamentary  paper,  nor 
do  we  agree  with  the  contention  of  de- 
fendant's counsel  that  the  paper  was 
at  once  delivered,  and  that  the  title 
immediately  passed  and  vested  in  these 
two  sons,  but  subject  to  the  charges 
contained  in  the  paper,  and  poasibly 
Bubject  to  a  defeasance.  In  our  opin- 
ion, when  conatmed  according  to  the 
apparent  and  obvious  intent  of  the 
parties,  and,  we  think,  in  legal  effect, 
the  paper  in  question  amounts  to  a 
written  contract  to  convey,  or  which 
does  convey,  .  .  .  the  title  to  pass 
and  the  conveyance  to  become  effective 
on  the  performance  of  certain  condi- 
tions; but  these  conditions  are  preced- 
ent by  the  very  terms  of  the  instru- 
ment." 

An  instrument  following  in  general 
the  form  of  a  deed,  in  Phif er  v.  Mullis 
(1914)  167  N,  C.  405,  83  S.  E.  582, 
after  conveying  specific  real  estate, 
provides  that  the  grantors'  covenant 
that  they  will  give  and  convey  to  the 
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grantee  "all  other  property  which  thej 
may  possess,  both  real  and  E>ersonal, 
at  their  death/'  and  it  is  subsequently 
stated  that  the  conditions  of  the  a^ee- 
ment  are  such  that,  if  the  grantee 
cares  for  the  grantors  during  their 
natural  lives,  "then  immediately,  at 
our  death,  she  is  to  have  and  shall 
have  the  above-described  land,  togeth- 
er with  all  the  personal  property  of 
every  description  which  we  may  at  our 
death  have."  The  instrument  is 
viewed  by  the  court  as  conveying  a 
present  interest,  the  enjoyment  of 
which  is  postponed,  and  as  being, 
therefore,  a  deed. 

See  White  v.  Hopkins  (1887)  80  Ga. 
154,  4  S.  E.  863.  supra.  III.  c,  2,  (f ) ; 
Owen  V.  Smith  (1893)  91  Ga.  564,  18 
S.  E.  527.  supra,  III.  c,  2,  (d). 

(n)  Provision  that  propertif  i»  to  he 
divided  among  gmmteM  at  mofter's 
death. 

For  cases  construing  the  instrument 
as  a  will,  see  infra.  III.  c,  3  (m). 

In  Watson  v.  Watson  (1867)  22  Ga. 
460,  the  instrument  is  in  the  form  of  a 
deed,  containing  a  recital  of  considera- 
tion and  the  usual  words  of' convey- 
ance, but  providing  that  the  proi>erty 
conv^ed  is  to  be  divided  between  the 
grantees  at  the  grantor's  death,  and 
that,  if  any  of  the  grantees  marry  or 
come  of  age  during  the  grrantor's  life- 
time, they  are  to  receive  their  portions 
of  the  estate.  On  the  ground  that 
the  words,  "at  my  death,"  refer  to  the 
division  and  not  the  vesting  of  the 
property,  and  that  the  clause  with  re- 
spect to  the  division  upon  marriage  or 
the  attainment  of  majority  clearly  in- 
dicates an  intention  that  the  instru- 
ment shall,  or  at  least  may,  take  effect 
during  his  lifetime,  the  instrument  is 
held  to  be  a  deed. 

So,  in  Egerton  v.  Carr  (1886)  94  N. 
C.  648,  55  Am.  Rep.  630,  the  instru- 
ment in  question  provided  that  the 
maker  leaves  certain  notes  in  trust 
with  her  son-in-law,  "to  be  equally 
divided  between"  the  maker's  daugh- 
ters, after  her  death.  The  instru- 
ment is  held  to  be  a  deed  of  convey- 
ance, operating  at  once,  and  not  a  tes- 
tamentary disposition  of  the  fund. 

And  an  instrument  embodying  all 
the  requisites  of  a  statutory  deed  is 


held,  in  Spencer  v.  Robbins  (1886)  106 
Ind.  580,  5  N.  E.  726,  not  to  be  con- 
verted into  a  will  by  a  clause  following 
the  description  of  the  land,  providing: 
"To  be  equally  divided  between  them 
at  my  decease,  and  after  the  payment 
of  all  my  funeral  and  burial  expenses 
by  them  fully  settled ;  and  they  are  to 
pay  all  taxes  and  other  expenses  of 
repairs  and  improvements  on  the  same 
during  my  natural  life,  and  then  the 
title  to  vest  in  them  absolutely."  "The 
most  that  can  be  said  of  the  recitals 
is,"  the  court  says,  "they  manifest  an 
awkward  and  probably  successful  at- 
tempt to  reserve  to  the  grantor  a  life 
estate  in  the  land.  .  .  .  The  con- 
veyance, ...  in  our  view,  vests  a 
present  estate  in.  fee  simple  in  the 
grantees." 

See  Rawlings  v.  McRoberts  (1894) 
95  Ky.  346,  25  S.  W.  601,  supra,  m. 
2,  (g). 

And  see  supra,  HL  e,  2,  (j),  gen- 
erally. 

(o)  Provision  that  title  ia  to  vest  or  pasm 
upon  mdker'B  death. 

For  cases  construing  the  instrument 
as  a  will,  see  infra.  III.  c,  3  (n). 

An  instrument  possessing  all  the 
essentials  of  a  deed  is  held  in  Wiupey 
V.  Ledfosd  (reported  herewith)  ante, 
7,  not  to  be  given  a  testpmentary 
character  by  a  clause  providing  that 
"this  deed  is  made  with  the  under- 
standing that  the  aforesaid  Sam- 
uel Ledford  and  Nancy  Uedford  shall 
have  all  controlling  power  of  the 
above-described  premises  daring  their 
lifetime,  and  at  their  death  the  title 
is  to  pass  to  parties  of  the  second 
part."  The  court  reasons  as  fol- 
lows: "In  the  absence  of  any  res> 
ervation,  implied  or  expressed,  against 
the  vesting  of  the  interest  in  the 
grantees  upon  the  execution  and 
delivery  of  the  instrument,  the  words 
last  quoted  [the  part  of  the  clause 
reserving  the  *  controlling  power] 
may  reasonably  be  held  to  pre- 
serve in  the  grantors  the  right  to  use 
and  enjoy  the  property  during  their 
lives.  The  language  employed  does 
not  admit  of  a  more  extended  meaning. 
The  closing  phrase  of  the  limitation 
provides  that,  'at  their  [grantors'J 
death,  the  title  is  to  pass  to  the  par- 
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ties  of  the  second  part  [the  grantees].' 
The  word  'title'  may  be  used  synony- 
mously with  ownership  or  the  right  to 
possession,  dependent  upon  the  con- 
text." 

So,  where  the  grantor  expressly  re- 
serves a  life  estate  in  the  land  con- 
veyed, a  furtiier  provision  that,  "at 
and  after  my  death,  .  .  .  this  deed 
shall  become  absolute  and  fully  vest 
the  title  in  fee"  in  the  grantees,  is 
held  in  Priest  v.  McFarland  (1914) 
262  Mo.  229,  171  S.  W.  62,  to  be  in- 
tended merely  to  recite  the  legal  effect 
of  the  reservation  of  the  life  estate, 
and  not  to  have  the  effect  of  pos^on- 
ing  the  present  operation  of  the  in- 
strument, and  the  instrument  is  con- 
strued to  be  a  deed. 

And  in  Venters  v.  Wickens  (1906) 
224  111.  569,  79  N.  E.  946,  a  deed  war- 
ranting and  conveying  to  the  grantor's 
grandson  a  farm,  in  which  the  grant- 
or reserves  the  use  and  occupation, 
and  rents  and  profits  of  the  farm  dur- 
ing his  lifetime,  and  provides  that  tiie 
grantee  is  to  live  with  the  grantor  and 
care  for  him,  and  that  the  title  and 
interest  are  to  vest  absolutely  in  the 
grantee  the  grantor's  death,  is  held 
not  to  be  a  testamentary  instrument, 
but  a  deed,  vesting  title  in  the  grantee 
subject  to  t^e  life  estate  reserved,  and 
merely  po^^ning  his  right  of  posses- 
sion. The  court  says  that,  by  Uie  res- 
ervation of  the  use  and  possession,  the 
grantor  aJll  >  but  conclusively  showed 
'that  he  understood  that,  but  for  the 
reservation,  the  title,  at  the  delivery 
of  the  deed,  would  be  fully  vested  in 
the  grantee."  With  respect  to  the 
clause  referring  to  the  vesting  of  the 
title  and  interest  at  the  grantor's 
death,  it  is  said:  *Tt  is  obvious  that 
the  grantor  did  not  regard  this  as 
testamentary.  Had  he  so  regarded 
it,  there  would  have  been  no  reason 
for  the  language  in  the  earlier  part  of 
the  deed,  reserving  the  life  estate. 
.  .  .  He  provided  that  the  grantee's 
title  and  interest  should  not  vest'  un- 
til the  death  of  the  grantor  and  his 
wife.  .  .  .  The  clause  containing 
tliose  words  was  evidently  intended, 
either  to  aid  in  creating  a  condition 
precedent,  or  to  safeguard  l^e  life  in- 
terests reMrved  hj  the  instrument." 


An  instrument  in  the  form  of  a  deed 
in  Horn  v.  Broyles  (1900)  —  Tenn. 
— ,  62  S.  W.  297,  contains  the  f  ollowi^ig 
stipulations:  "The  said  George  G. 
Broyles  [grantor]  and  his  wife  are  to 
keep  possession  of  the  said  lands, 
.  .  .  during  their  lifetime,  and  at 
their  [the]  death  .  .  .  then  the 
absolute  title  and  possession  in  and 
to  all  of  said  land  is  to  be  vested  in 
Matthias  J.  and  George  W.  Broyles, 
.  .  .  the  said  George  G.  Broyles 
may,  if  [he]  think  it  more  to  the  in- 
terest of  his  said  sons  .  .  .  sell 
said  land  to  any  other  person  .  .  . 
if  he  should  sell  or  trade  said  land, 
or  any  part  thereof,  then  in  such  case 
the  said  .  .  .  [grantees]  are  to 
have  the  proceeds  of  said  sale  or  in- 
vestment in  the  same  manner  that  they 
are  to  have  the  lands  herein  conveyed, 
— ^that  is,  after  the  death  of  the  [grant- 
or] .7  "This  language,"  the  court 
Bay%  "must  be  taken  in  connection 
with  the  previous  clause,  purporting 
to  convey  the  land  to  the  two  sons  just 
mentioned.  Bearing  this  in  mind,  it 
is  seen  that  the  instrument  conveys  a 
present  interest  in  the  land,  but  post- 
pones the  period  of  enjoyment  to  the 
date  of  the  death  of  the  donor  and 
his  wife."  The  instrument  is  held  a 
deed,  and  not  a  testamentary  paper. 

Although  the  granting  clause  con- 
tains the  words  "after  my  death,"  and 
it  is  further  provided  that  "the  object 
and  intention  of  this  deed"  is  to  give 
the  grantor  "possession  and  control 
of  said  real  estate  during  the  life- 
time" of  the  grantor,  and  that  "the 
title  to  the  same  is  not  to  vest"  in  the 
grantee  until  after  the  death  of  the 
grantor,  and  it  is  specifically  provided 
that,  upon  the  death  of  the  grantee 
prior  to  the  death  of  the  grantor,  the 
instrument  shall  be  null  and  void,  an 
instrument,  otherwise  in  the  form  of  a 
deed,  is  held  in  Bowler  v.  Bowler 
(1898)  176  111.  541.  €2  N.  E.  437,  to 
pass  a  present  interest  in  the  remain- 
der, with  the  reservation  of  a  life 
estate  in  the  grantor,  the  instrument 
not  being  executed  in  conformi^  to 
the  Statute  of  Wills,  and  the  law  not 
favoring  an  Interpretation  of  the  in- 
strument which  will  render  it  a  nulli^. 

And  although  containing  a  clause 
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providing  that  the  estate  conveyed  is 
"not  to  vest  .  .  .  nntil  the  death" 
o^the  srrantor,  "she  reserving  in  her- 
self  a  life  estate  therein,"  and  another 
clause  reciting  that  the  grantees  are 
"to  have  and  to  hold"  the  lands,  "after 
the  death"  of  the  grantor,  an  instru- 
ment, otherwise  in  the  ordinary  form 
of  a  deed,  is  construed  in  Love  v. 
Blauw  (1900)  61  Kan.  496,  48  L.R.A. 
257,  78  Am.  St.  Rep.  334,  59  Pac.  1059, 
reversing  on  other  grounds  in  (1899) 
9  Kan.  App.  66,  67  Pac.  268,  to  pass  a 
present  estate  in  remainder,  with  the 
reservation  of  a  life  estate  in  the 
grantor,  and  not  to  be  testamentary 
in  character. 

A  deed  executed  by  a  mother  to 
her  son,  referring  to  a  power  of  ap- 
pointment conferred  upon  her  by  the 
will  of  her  husband,  was  held  in  Mc- 
Cormick  v.  Security  Trust  C3o.  (1919) 
184  Ky.  25,  211  S.  W.  196,  to  convey 
a  present  interest,  and  merely  to  post- 
pone the  possession  or  enjoyment  of 
the  property,  notwithstanding  a  pro- 
vision therein  that  the  title  is  "to 
vest  in  second  party  not  until  the 
death  of  the  first  party,  and  the  party 
of  the  first  part  particularly  reserves 
the  right  to  all  the  rents  and  profits 
arising  from  said  real  estate  during 
her  life,"  and  the  habendum  clause  is 
followed  by  the  phrase,  "according  to 
the  limitations  set  out  herein." 

In  Hitchcock  v.  Simpkins  (1894)  99 
Mich.  198,  68  N.  W.  47,  an  ordinary 
warranty  deed  was  made  subject  to  the 
condition  that  the  grantor  was  to  have 
full  possession,  control,  and  occupancy 
of  the  premises  during  his  life,  and 
that  he  was  to  receive  a  certain  speci- 
fied sum  every  year  from  the  grantee. 
And  it  was  provided  that,  "at  the 
death  of  the  said  party  of  the  first 
part,  the  title  shall  be,  and  is  hereby 
declared  to  be,  in  said  party  of  the 
second  part,"  subject  to  the  limitation 
that,  upon  failure  to  pay  such  sums, 
the  deed  shall  be  void.  The  instru- 
ment is  held  to  pass  a  present  interest, 
and  to  be  a  deed. 

So,  an  instrument,  designated  in  the 
body  thereof  as  a  deed,  in  the  form  of 


a  deed,  and  containing  t  roughout  the 
words  of  a  deed,  is  held,  in  Dick  v.  Mil- 
ler (1908)  160  N.  a  68,  63  S.  E.  176,  to 
be  a  deed,  although  containing  the  fol- 
lowing clause:  "The  purpose  and  in- 
tent of  this  deed  is  to  convey  the  above 
property  to  the  aforesaid  Ben  Miller, 
but  title  is  vested  in  Henry  Dick 
[grantor]  during  his  natural  life,  then 
title  passes  to  Ben  Miller."  "It  is 
clear,"  the  court  says,  "that  the  intent 
here  was  to  convey  a  present  interest, 
reserving  a  life  estate  in  the  grantor." 

In  Jones  v.  Caird  <1913)  168  Wis. 
384,  141  N.  W.  228,  Ann.  Oas.  1914A, 
88,  an  instrument  in  the  form  of  a 
deed,  but  containing  a  clause  provid- 
ing that  "this  deed  is  given  upon  the 
expresB  condition  that  the  title  and 
possession  of  the  property  conveyed 
is  not  to  pass  during  the  life  of  the 
party  of  the  first  part,  but  is  to  be 
absolute  at  his  death,"  is  held  to  be 
a  deed,  and  not  a  will.  In  its  decision, 
the  court  is  apparently  influenced  by 
the  fact  that  Uie  instrument  would  be 
void,  for  lack  of  proper  execution, 
as  a  will.  "The  question,"  says  the 
court,  "is  rather.  What  is  the  legal 
effect  which  the  grantor  intended,  and 
the  instrument  tends  to  support?  and, 
in  arriving  at  the  answer,  it  is  a  fair 
presumption  that  he  intended  some- 
thing valid  and  effectnal,  rather  than 
something  void  and  useless." 

And  in  Carpenter  v.  Hannig  (1896) 
—  Tex.  Civ.  App.  — ,  34  S.  W.  774,  the 
instrument,  otherwise  in  the  usu&l 
form  of  a  deed,  contained  as  its  final 
clause  a  provision  that  the  property 
was  to  remain  in  the  possession  of  the 
grantor,  "he  to  have  and  enjoy  all  the 
rents  and  profits  and  usufructs  aris- 
ing therefrom,  during  his  natural  life; 
then  the  said  property  to  pass  imme- 
diately into  the  possession  of  the  said 
.  .  .  [grantee],  in  absolute  fee." 
The  instrument  is  held  to  be  a  deed. 

See  Kinsler  v.  Clark  (1844)  1  Rich. 
L.  (S.  C.)  170,  supra,  II.  a,  2,  (a) ; 
Lockridge  v.  McCommar  (1896)  90 
Tex.  236,  38  S.  W.  S3,  supra.  III.  c,  2, 
(d) ;  Colby  v.  Colby  (1855)  28  Vt  10, 
supra,  ni.  c,  2,  (e) ;  Donnelly  v.  Eastes 
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(1896)  94  Wis.  390,  69  N.  W.  157,  infra. 
III.  c,  2,  (p). 

And  see  Krell  v.  Godman  (1891)  164 
Mass.  454,  14  L.R.A.  860,  26  Am.  St. 
Rep.  260,  28  N.  E.  578. 

{p)  Conveyance  to   "become  abnolute" 
on  death  of  mttker. 

In  King  t.  Slater  (1910)  96  Arl^.  589, 
133  S.  W.  173|  an  inBtrument  in  the 
form  of  a  deed  is  held  a  valid  deed,  al- 
though it  provides  that  the  grantor,  in 
"consideration  that  the  said  Henry 
N.  Slater  [grantee]  is  to  allow  me  to 
use  and  occupy  the  land  herein  con- 
veyed during  my  lifetime,  and  in  case 
I  leave  the  land  he  is  to  pay  me  $85  per 
year,  and  at  death  this  deed  slkall  be 
Absolute,  and  at  sach  time  I  do  hereby 
srant,  bargain,  sell,  and  convey"  the 
premises  in  question. 

And  an  instrument  headed  "war- 
ranty deed"  and  referred  to  in  the 
body  thereof  as  well  «&  in  the  ac- 
Imowledgment  as  a  "deed,"  was  held 
in  Sutton  v.  Sutton  (1919)  141  Ark. 
93,  216  S.  :W.  1062,  to  be  a  deed  and 
not  a  will*  notwithstanding  the  provi- 
sion of  the  habendum  clause  to  the 
effect  that  **this  deed  is  inoperative 
prior  to  the  death  of  the  said  grant- 
ors, but  subsequent  to  their  demise  or 
death,  this  deed  is  to  become  absolute 
without  question."  The  court  ob- 
served that  the  apparent  conflict  be- 
tween the  granting  and  habendum 
elates  may  be  eliminated,  by  refer- 
ring the  transfer  of  the-  legal  title  to 
the  granting  clause  and  the  transfer 
of  possession  to  the  habendum  clause; 
in  other  words,  purpose  and  effect 
may  be  given  to  each  clause,  and  the 
instrument  upheld  as  a  deed  by  saying 
that  the  title  passed  through  the  op- 
eration of  the  granting  clause,  but 
that  the  possession  was  reserved  to 
the  grantors  during  their  lives, 
through  the  operation  of  the  haben- 
dum. 

So,  in  White  v.  Willard  (1908)  232 
IlL  464,  83  N.  E.  954,  a  clause  in  a  deed 
reserving  "the  use  and  absolute  con- 
trol*' of  the  premises  conveyed,  and 
providing  that  the  title  of  the  grantees 
"shall  become  absolute  only  on  the 
death"  of  the  grantor,  is  held  to  have 
"no  other  effect  than  to  reserve  a  life 
estate  in  the  grantor."   "The  nse  of 


the  word  'absolute,'  in  reference  to  the 
title  that  the  grantees  are '  to  have,, 
seems  to  imply,"  the  court  thinks, 
"that  the  grantees  were  to  take  a  title 
presently,  but  that  such  title  would 
not  be  perfect,  but  would  become  so 
on  the  death  of  the  grantors."  The 
instrument  is  held  not  to  be  testamen- 
tary. 

And  an  instrument  designated  an 
"agreement,"  and  following  the  form 
of  a  deed,  is  held  in  Sibley  v.  Somers 
(1901)  62  N.  J.  Eq.  595,  50  Atl.  321,  to 
pass  a  present  interest,  and  not  to  be 
testamentary,  notwithstanding  the  res- 
ervation of  a  "lifetime  right"  in  the 
property  by  the  grantor,  "the  true  in- 
tent and  meaning  of  this  instrument 
being,"  according  to  the  following 
clause,  "to  give  her  [grantee]  the 
same  now,  to  become  hers  absolutely 
at  my  death." 

A  deed  containing  a  reservation  of 
the  "rents  and  profits,  and  fall  control 
of  the  land,"  during  the  grantors*  nat- 
ural life,  and  providing  that,  at  the 
death  of  the  grantors,  the  land  is  "to 
be  the  absolute  property  in  fee  simple" 
of  the  grantee,  conveys  a  present  in- 
terest, and  is  not  a  testamentary  in- 
strument. Timmons  v.  Timmons 
(1911)  49  Ind.  App.  21,  96  N.  E.  622. 
'^e  reservation  of  a  life  estate  is 
inconsistent  with  the  intention  to  re- 
serve any  other  or  any  greater  estate," 
the  court  says.  As  to  the  clause  pro- 
viding that  the  land  is  to  be  the  prop- 
erty of  the  grantee  in  fee  simple,  at 
the  grantors'  death,  it  is  said:  "This 
recital  contains  nothing  implying  that 
said  land  would  not  be  the  property  in 
fee  simple  of  the  son  [grantee]  at  an 
earlier  date  than  the  death  of  the 
grantors,  nor  does  it  say  that  his  title 
in  fee  simple  shall  not  vest  until  that 
time." 

In  Donnelly  v.  Eastes  (1896)  94  Wis. 
390,  69  N.  W.  167,  a  deed  in  the  usual 
form  contained  a  provision  ttiat,  apon 
the  death  of  the  grantors,  the  absolute 
title  In  fee  simple  to  the  land  should 
vest  in  the  grantee,  provided  she  had 
fulfilled  all  the  conditions  of  the  deed, 
bnt  that,  in  case  of  failure  so  to  per^ 
form,  the  deed  should  be  null  and  void, 
and  all  rights  conveyed  thereby  should 
revert  to  the  grantors.    The  instru- 
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ment  was  held  to  create  a  condition 
subsequent.  In  this  case,  there  was 
no  question  raised  with  respect  to  the 
instrument  being  testamentary  in 
character. 

And  in  the  similar  case  of  Drew  v. 
Baldwin  (1879)  48  Wis.  529,  4  N.  W. 
576,  the  deed  included  the  following 
clause:  "This  conveyance  is  not  to 
become  absolute  until  the  decease  of 
us  both  [grantors]  .  .  .  and  then 
only  on  this  condition,  to  wit:  That 
the  said  Orissa  .  .  .  shall  deliver 
to  us  and  either  of  us,  annually,  dur- 
ing our  or  either  of  our  natural  lives, 
the  one-third  product  of  said"  land. 
"We  think  it  the  better  construction 
to  hold  this  a  grant  upon  condition 
subsequent,"  says  the  court.  "It  will 
be  observed  that  it  is  declared  the 
conveyance  shall  not  become  absolute 
until  the  death  of  the  grantors,  and 
then  only  upon  the  performance  of  the 
conditions  named.  This  language  im- 
plies that  an  estate  was  intended  to 
pass  by  the  conveyance;  if  this  were 
not  so,  it  would  seem  inconsistent  to 
state  that  the  conveyance  should  not 
be  absolute  until  these  conditions  were  , 
performed." 

See  Spencer  v.  Robbins  (1886)  106 
Ind.  680,  6  N.  E.  726,  supra,  III.  c,  2, 
(n);  Jones  v.  Caird  (1913)  153  Wis. 
384,  141  N.  W.  228,  Ann.  Cas.  1914A, 
88,  supra,  III.  c,  2,  (o);  Forwood  v. 
Forwood  (1902)  24  Ky.  L.  Rep,  18,  67 
S.  W.  842,  supra.  III.  c,  2,  (g) ;  Priest 
V.  McFarland  (1914)  262  Mo.  229,  171 
S.  W.  62,  supra,  in.  c,  2,  (o). 

(q)  Provision  that  maker  remains  otoner, 
or  that  he  holds  the  property  as  hi» 
own  during  his  life. 

In  Nowakowski  t.  Sobeziak  (1915) 
270  HL  622, 110  N.  E.  809,  a  deed  pro- 
viding that  the  grantors  are  to  remain 
"owners"  of  the  conveyed  premises 
until  their  deaths,  and  that,  after  their 
deaths,  the  land  "becomes  the  prop- 
erty" of  the  grantees,  is  held  not  to  be 
a  testamentary  devise,  where  delivery 
of  the  instrument  has  been  inade. 
"The  delivery  of  a  deed  in  the  grant- 
or's lifetime  changes  the  effect  of  an 
instrument  which  might,  but  for  the 
delivery,  be  of  a  testamentary  char- 
acter," it  is  said. 

So,  where  a  formal  conveyance  in 


fee  of  real  estate  contains,  in  the 
granting  clause,  a  reservation  that  the 
land  is  "to  remain  the  property"  of  the 
grantor  as  long  as  she  lives,  bwt  there 
is  no  reservation  in  the  habendum, 
and  extrinsic  evidence  shows  the  ob- 
ject of  the  grantor  to  be  the  compen- 
sation of  the  grantee  for  services  ren- 
dered, or  to  be  rendered,  it  is  held  in 
Auspach  v.  Lightner  (1906)  31  Pa- 
Super.  Ct.  218,  that  the  instrument 
passes  a  present  interest,  and  is  a 
deed,  and  not  a  testament. 

And  where  an  instrument  in  the 
form  of  a  deed,  by  which  a  father,  in 
consideration  of  natural  love  and  af- 
fection, conveys  by  present  words  of 
gift  several  negroes  and  other  prop- 
erty to  his  daughter  and  her  children, 
contains  a  clause  stating  that  "tiie 
condition  of  the  above-named  gift  is 
to  take  place  at  my  death;  until  then, 
the  property  is  to  remain  as  my  own/' 
it  is  held  in  BImore  v.  Ifustin  (1866) 
28  Ala.  309,  that  the  instrument  is  a 
deed.  "We  think  it  clear  that  it  was 
intended  by  the  makers  to  pass  a  pres- 
ent interest,"  the  court  says.  "This  is 
shown  by  the  language  employed, 
which,  in  the  concluding  clause,  is 
susceptible  of  no  other  cofistruetion. 
It  ist  indeed,  as  strong  in  this  aspect 
as  words  can  make  it.  The  Fast  clause 
reads  as  follows:  'The  condition  of  the 
above-named  gift  is  to  take  effect  at 
my  death;  until  then,  the  property  is 
to  remain  as  my  own.'  By  this,  wlien 
taken  in  connection  with  the  words 
which  precede  it,  we  understand  that 
the  operation  of  the  gift,  so  far  as 
possession  was  concerned,  was  to  be 
postponed  until  the  death  of  the  donor, 
up  to  which  time  the  property  was  to 
«main  not  his  own,  but  'as'  his  own. 
The  word  'as,'  in  our  opinion,  is  the 
qualifying  word  of  the  clause,  and 
shows  that  the  donor  did  not  intend 
to  hold  the  property,  absolutely,  up  to 
the  period  to  which  he  had  postponed 
the  enjoyment  of  the  interest  he  had 
given.  We  cannot,  on  any  other  con- 
struction tiian  the  one  we  have  given 
to  this  clause,  reconcile  it  with  the 
preceding  part  of  the  instrument,  the 
words  of  which  so  evidently  evince 
the  intention  to  pass  a  present  inter- 
est The  language  of  the  condition  or 
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proviso  ia,  at  least,  doubtful;  and  it 
would  not  be  in  accordance  with 
sound  rules  of  construction  to  make 
the  certain  and  definite  yield  to  the 
uncertain  and  doubtful." 

In  Steel  v.  Steel  (1862)  4  Allen 
CHass.)  417,  involving  a  deed  contain- 
ing a  clause  stating  that  the  grantor 
does  not  intend  to  convey  until  his 
decease  and  that  of  his  wife,  and  that 
he  holds  the  property  as  his  "own  law- 
ful property  and  estate,  to  remain 
[his]  estate  during  [his]  natural  life," 
it  is  said  that  "whether  this  provision 
ia  to  be  considered  as  the  reservation 
of  a  life  estate  to  the  grantor  and  his 
wife,  or  as  an  exception  from  the  con- 
veyance, its  effect  is,  in  either  case,  to 
postpone  the  right  of  the  grantees  to 
have  possession  of  the  estate  conveyed 
until  after  the  death  of  the  grantor 
and  his  wife."  There  is  no  question  of 
the  testamentary  character  of  the  in- 
strument here  involved. 

See  Durand  v.  Higgins  (1903)  67 
Kan.  110,  72  Fac.  667,  supra.  III.  c,  2, 
(k). 

(r)  ProvMon  that  grantee  te  to  Tteeome 
oumer  npon  tntUeer'e  death. 

For  cases  construing  the  instrument 
as  a  will,  see  infra,  III.  c,  S  (r). 

In  Myers  v.  Viverett  (1915)  110 
Miss.  334,  70  So.  449,  the  deed  provides 
that  "it  is  nevertheless  distinctly  un- 
derstood and  agreed  that  the  said  first 
parties  are  to  hold  possession  and  ex- 
ercise control  and  ownership  to  and 
over  said  lands,  .  .  .  during  their 
natural  lives,  and  at  their  deaths  the 
said  second  parties  are  to  be  the  sole 
owners  thereof,  with  the  personal 
property  of  which  they  may  die  seised 
and  possessed."  This  is  held  not  to  be 
a  will,  but  "a  deed  by  which  the  land 
was  conveyed  to  appellants  [grantees], 
subject  to  a  life  estate  reserved  to  the 
grantors." 

See  Nowakowski  v.  Sobezlak  (1916) 
270  111.  622,  110  N.  E.  809,  supra.  III. 
c,  2,  (q);  Chavez  v.  Chavez  (1890)  — 
Tex.  — ,  IS  S.  W.  1018,  supra,  III.  c, 
2,  (1);  Chrisman  v.  Wyatt  (1894)  7 
Tex,  Civ.  App.  40,  26  S.  W.  769,  supra, 
m.  c,  2,  (e) ;  Wright  v.  Giles  (1910) 
60  Tex.  Civ.  App.  660,  129  S.  W.  1168, 
rapra,  IIL  c,  2,  (e). 


(8}  Fostponement  of  payment  of  con- 
sideration till  maker'a  death. ' 

In  Reed  v.  Brown  (1915)  184  Mich. 
515,  151  N.  W.  592,  a  deed  reserving  to 
the  grantor  "all  the  use,  benefits,  and 
control  of  said  land,  during  the  life" 
of  the  grantor  and  his  wife,  and  pro- 
viding that  "it  is  a  part  of  the  con- 
sideration of  this  conveyance  that  the 
second  party  pay  to  each  of  his  five 
sisters,  or  their  legal  heirs,  the  sum  of 
$60  on  coming  into  possession  of  said 
land,"  is  held  not  to  be  testamentary 
in  character.  "Immediately  upon  de- 
livery of  the  instrument,"  the  court 
says,  "a  vested  estate  passed,  and  the 
fact  that  the  performance  of  the  con- 
dition was  postponed  until  the  death 
of  the  grantors  could  not  have  the 
effect  of  converting  a  deed  absolute 
into  a  testamentary  disposition." 

An  instrument  otherwise  in  form  of 
a  deed,  with  covenants  of  tltie,  was 
held,  in  Watts  v.  Lawrence  (1919)  — 
Wyo.  — ,  185  Pac.  719,  rehearing  de- 
nied (1920)  —  Wyo.  — ,  188  Pac.  84, 
to  pass  a  present  interest  or  estate 
and  therefore  not  to  be  testamentary 
in  character,  notwithstanding  a  provi- 
sion therein  that  the  grantee  shall  pay 
certain  sums  to  specified  person^  and 
upon  filing  receipts  from  such  per- 
sons," then  this  deed  shall  be  of  full 
force  and  effect,  otherwise  to  be  null 
and  void." 

See  Meyer  v.  Shortenbecker  (1917) 
—  Iowa,  — ,  165  N.  W.  456,  supra,  III. 
c,  2,  (e)  ;  Meck's  Appeal  (1881)  97  Pa. 
313,  infra,  III.  c.2,  (w). 

(t)  Rrovteion  againat  recording  of  in- 
atrument  till  after  maker's  death. 

The  recital,  "This  deed  to  be  null 
and  void  if  recorded  before  my  death," 
contained  in  a  deed  making  a  present 
grant  of  land,  is  held  in  Elliott  v. 
Cheney  (1914)  188  Mich.  561,  150  N. 
W.  163,  not  to  indicate  a  testamentary 
intent  on  the  part  of  the  grantor. 

See  also  Savage  v.  Bon  Air  Coal, 
Land,  &  Lumber  Co.  (1902)  2  Tenn. 
Ch.  App.  694,  supra.  III.  c,  2,  (m). 

(■u)  Conveyance  "commMCing  upon 
death"  of  maher* 

In  O'Day  v.  Meadows  (1905)  194  Mo. 
688, 112  Am.  St  Rep.  642,  92  S.  W.  637, 
the  deed  was  executed  by  the  grantor 
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and  lys  wife,  and  conveyed  an  estate 
"commencing  upon  the  death  of  the 
said  John  O'Day  (grantor),  and  con- 
tinuing so  long  as  the  said  Clymena 
Alice  O'Day  shall  live."  This  instru- 
ment is  held  to  he  operative  and  ef- 
fective to  convey  a  present  interest  in 
the  life  estate,  and  to  be  a  deed,  and 
not  an  instrument  testamentaxy. 

(V)  Oranteea  to  "ie  poMeffsed"  after 

maker'B  ^ath* 

In  Robertson  v.  Dunn  (1812)  6  N.  C. 
(2  Murph.)  133,  5  Am.  Dec.  525,  the 
instrument  is  in  the  usual  form  of  a 
deed,  and  makes  conveyances  to  sev- 
eral persons,  each  of  whom  is  "to  be 
possessed  after"  the  grantor's  death. 
In  the  final  clause  it  is  provided  that 
"all  the  rest  of  my  [grantor's]  estate 
that  I  may  die  possessed  of"  is  to  be 
divided  among  certain  persons.  This 
instrument  is  held  to  be  a  deed,  and 
not  a  will.  In  reaching  its  decision, 
the  court  is  influenced  by  the  fact  that 
the  grantor  called  upon  a  party  to 
write  her  a  deed  of  gift,  and  that  the 
person  who  wrote  it  considered  it  to 
be  such. 

(w)  Froviaton  that  maker's  executors 
shall  oonvey  after  maker's  death. 

For  cases  construing  the  instrument 
as  a  will,  see  infra,  III.  c,  3  (x). 

Articles  of  agreement  wherein  the 
owner  of  land  grants  and  agrees  that, 
in  consideration  of  sums  of  money  to 
be  paid  after  his  death,  his  executors 
shall  "immediately  after  the  death  of 
himself  and  hia  wife,  .  .  .  convey 
and  assure"  certain  lands  to  the  other 
party  to  the  instrument,  and  which 
provide  that  the  owner  of  the  land 
"reserves  the  right  to  live  on  the  said 
premises  for  himself  and  his  wife  dur- 
ing  their  lifetime,"  is  held  in  Meck's 
Appeal  (1881)  97  Pa.  313,  not  to  be  a 
will,  but  a  deed. 

So,  in  Fletcher  v.  Fletcher  (1844)  4 
Hare,  67,  67  Eng.  Reprint,  564,  14  L.  J. 
Ch.  N.  S.  66,  8  Jur.  1040,  the  maker  of 
a  voluntary  deed  of  trust  covenanted 
with  the  trustees  that,  in  case  either 
of  his  sons  survived  him,  his  [mak- 
er's] executors  should,  within  twelve 
months  after  his  death,  pay  a  certain 
sum  to  the  trustees  upon  trust  for 
the  sons.    The  testator  retained  the 


deed  in  his  possession  until  his 
death,  and  did  not  communicate  it, 
either  to  the  trustees  or  the  benefi- 
ciaries. On  the  ground  that  the 
maker  of  the  instrument  did  not  make 
a  specific  reservation  therein  of  a 
right  to  deal  with  the  property  not- 
withstanding the  instrument,  it  is  held 
to  be  a  deed. 

And  where  in  Jeffries  v.  Alexander 
(1860)  8  H.  L.  Cas.  594,  11  Eng.  Re- 
print, 562,  31  L.  J.  Ch.  N.  S.  9,  7  Jur, 
N.  S.  221,  2  h.  T.  N.  S.  768,  a  deed  of 
covenant  was  executed,  whereby  the 
maker  covenanted  that  he  would  in 
his  lifetime,  or  that  his  executors 
should  within  twelve  months  after  his 
decease,  invest  a  sum  of  money  in 
consols,  in  the  names  of  trustees,  to 
be  held  upon  certain  charitable  trusts, 
the  instrument  is  held  to  be  a  deed, 
and  not  a  will,  notwithstanding  that 
it  remained  in  the  custody  of  the 
covenantor,  and  was  not  communi- 
cated to  the  covenantees. 

a.  Lanffuage  conetrued  aa  vHll. 

(a)  "At  my  death,"  oontaified  in  grant- 
ing clause. 

For  cases  construing  instrument  as 
passing  a  present  interest,  see  su- 
pra, III.  c,  2  (a). 

An  instrument  providing  that,  **in 
consideration  of  natural  love  and  af- 
fection for  my  son.  ...  I  do  give 
unto  him  the  following  property  ■  ■  .  , 
after  my  death  and  the  death  of  my 
wife,  to  have  and  to  hold  the  said  prop- 
erty forever/'  is  held  in  Hester  v. 
Young  (1847)  2  6a.  31,  to  be  a  will, 
and  not  a  deed.  The  question  in  this 
case  is,  "When  did  William  Womack 
intend  that  his  son  .  .  .  should 
take  possession  of  this  property? 
After  his  death?  It  is  evident  from 
the  face  of  the  paper,  the  words, 
*after  my  death,*  coming  before  the  ha- 
bendum, and  tenendum  before  the  lim- 
itation." It  is  also  pointed  out  in 
confirmation  that  all  of  the  grantor's 
property,  both  real  and  personal,  is 
conveyed. 

And  where  a  written  instrument  in 
the  general  form  of  a  warranty  deed 
conveys  land  by  a  granting  clause,  lim- 
ited by  the  phrase  "at  our  death,"  and 
provides,  with  respect  to  the  person- 
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alty  conveyed  by  it,  that  the  posses- 
sion shall  be  postponed  until  the  death 
of  the  grantors,  it  is  held  in  Black- 
stock  T.  Mitchell  (1881)  67  6a.  768, 
that,  as  to  the  land,  the  instrument  is 
testamentary  in  character. 

So,  an  instrument  denominated  a 
deed,  granting  property  after  the  mak- 
er's death,  and  making  other  provision 
for  the  grantee  should  the  property 
in  question  be  sold  by  the  maker  dur- 
ing his  lifetime,  is  held  in  Thorold  v. 
Thorold  (1809)  1  Phillim.  Eccl.  Rep. 
OSxkg.)  to  be  a  will,  and  not  a  deed,  the 
intratlon  of  the  maker  being  to  pass 
title  at  his  death. 

Supplying  the  words  "I  give,"  in  an 
instrument  reading:  "Enow  all  men 
by  these  presents,  that  .  .  .  after 
iny  death  [I  give]"  certain  property 
to  a  certain  person  and  his  heirs,  '*bu^ 
in  case  he  should  die  without  bodily 
heirs,  the  whole*'  of  the  property  "to 
return  to  my  estate,"  it  is  held  in 
Welch  V.  Kinard  (1843)  Speers,  Eq. 
(S.  C)  256,  that  the  instrument  is 
intended  to  operate  only  upon  the  tes- 
tator's death,  and  that  it  is  a  will. 

In  Be  Belcher  (1872)  66  N.  C.  51,  an 
instrument  in  the  form  of  a  deed,  con- 
taining the  words  '*I  .  .  .  do  give 
at  my  death,"  and  proved  to  have  been 
written  by  a  layman,  at  the  request 
of  the  maker  for  a  will,  is  held  to  be  a 
will. 

Where  the  maker  of  so  instroment 
having  some  of  the  characteristics  of 
a  deed  provides  therein  that  "I  do 
hereby,  on  and  after  the  day  of  my 
death,  by  this  will,  grant,  convey,  and 
assign"  certain  property,  it  is  he^d  in 
Uiller  V.  Holt  (1878)  68  Mo.  584,  that 
the  instrument  is  a  testamentary  dis- 
position of  the  property. 

And  where  the  owner  of  slaves  exe- 
cutes a  paper,  by  which,  in  considera- 
tion of  love  and  affection  and  the  sum 
of  fl,  it  is  stated  that  he  has  given 
unto  his  niece's  daughter  and  the  heirs 
of  her  body,  at  his  decease,  certain 
negroes,  to  have  and  to  hold  at  his 
decease  forever,  the  instrument  is  a 
will,  and  not  a  deed,  it  is  held  in 
Johnson  v.  Sirmans  (1882)  69  Ga.  617, 
there  being  intended  "no  passing  a 


present  title,  with  a  reservation  of  a 
life  estate  in  the  grantor." 

Johnson  v.  Yancey  (1866)  20  6a. 
707,  65  Am.  Dec.  646,  involves  an  in- 
strument in  the  following  language: 
"Due,  at  my  death,  to  Haney  Johnson, 
the  sum  of  $2,500,  from  the  general 
fund  of  my  estate  as  a  gift."  The 
maker's  signature  follows,  and  then 
the  instrument  continues:  "The  con- 
dition of  the  above  bond  or  obligation 
ifl  such,  that  whereas,  for  the  fidelity 
and  obedience  .  .  .  that  I  have  for 
my  daughter  .  .  .  ,  I  donate^  in  the 
above  manner,  what  I  design  for  her 
at  my  death."  On  the  ground  that  the 
paper  "purports  palpably,  upon  its 
face,  to  be  the  mode  adopted  by  Lewis 
Yancey,  of  giving  to  Han^  Johnson 
what  he  designed  for  her  'at  his  death* 
and  which  he  directed  to  be  paid  *out 
of  the  general  fnnd  of  his  estate,*** 
the  instrument  is  held  to  be  a  testa- 
mentary paper,  and  not  a  deed. 

In  an  instrument  not  using  words 
of  grant,  but  purporting  to  be  a  "tea-, 
tamentary  agreemenl^"  in  Re  Diez 
(1872)  50  N.  Y.  88,  a  husband  and  wife 
"hereby  determine  that,  upon  the 
death  of  one  or  the  other  of  them,  the 
surviving  husband  or  wife  shall  re- 
ceive the  entire  properly  of  the  one 
having  died  first."  This  instrument  is 
held  to  have  no  present  effect  in  opera- 
tion, and  to  be  a  will. 

See  Habergham  v.  Vincent  (1798)  2 
Ves.  Jr.  204,  30  Eng.  Reprint,  696,  4 
Bro.  Gh.  368,  29  Eng.  Reprint,  931, 
where  the  maker  of  an  instrument, 
called  a  deed  poll,  does  not  expressly 
postpone  the  laking  effect  of  the  con- 
veyance till  after  his  death,  but  where 
he  does  refer  in  the  instrument  to  his 
will  and  a  power  of  disposition  re- 
served therein,  and  proceeds  to  make  a 
disposition  in  accordance  with  the 
power.  Although  not  in  the  form  of  a 
will,  it  is  held  to  be  intended  to  oper^ 
ate  only  from  the  death  of  the  grantor, 
and  to  be  testamentary  in  character. 

And  see  Williams  v.  Claunch  (1906) 
44  Tex.  Civ.  App.  26,  97  S.  W.  Ill,  in- 
volving an  agrement  in  which  the  one 
party  declares  it  to  be  her  "aim  and 
purpose  ...  to  will  and  bequeath" 
certain  land  to  the  other,  at  her  death. 
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in  consideration  of  the  asrreement  of 
the  other  to  take  charge  of  and  to 
cultivate  the  land.  The  instrument 
is  not  in  the  usual  form  of  a  deed,  and 
is  held  testamentary. 

See  also  Ellis  v.  Pearson  (1900)  104 
Tenn.  591,  68  S.  W.  S18,  infra,  III.  c, 
3,  (j). 

(b)  "At  mv  death,"  contained  to 

habmdum. 

For  cases  construinsr  instrument  as 
passing  a  present  interest,  see  supra, 
m.  0,2  (b). 

An  instrument  is  testamentary  in 
character,  which  provides  that  "I  .  .  . 
for  the  consideration  of  |1  ...  do 
hereby  assign  and  set  over  to  my 
daughter  ...  all  of  my  property, 
both  personal  and  real,  to  have  the 
same  after  my  death."  Robinson  v. 
Brewster  (1892)  140  la  649,  88  Am. 
St  Rep.  265,  80  N.  E.  683. 

So,  where  the  maker  of  an  instru- 
ment in  the  form  of  a  deed  inserts  an 
habendum  reading  "to  have  and  to 
hold  .  .  .  from  and  after  the  death 
of"  the  grantor,  and  subsequently  in 
the  instrument  specifically  states  that 
"the  intention  of  the  grantor  by  this 
deed  is  to  convey  said  property  to  .  .  . 
[grantee],  to  take  effect  upon  his 
death,"  it  is  said  in  Goodale  v.  Evans 
(1914)  263  Mo.  219,  172  S.  W.  370, 
that  the  "language  cannot  be  tor- 
tured into  meaninsT  that  any  right, 
title,  or  interest  in  or  to  tiie  real  es- 
tate .  .  .  was  conveyed  to  or  was 
vested  in  the  grantees,  prior  to  the 
death  of  the  grantor."  The  instru- 
ment is  held  to  be  testamentary,  and 
void. 

An  instrument  in  the  form  of  a  deed, 
containing  words  of  present  convey* 
ance,  is  held  in  Sperber  v.  Balster 
(1881)  66  Ga.  317,  to  be  a  will,  where 
the  habendum  provides  the  "said  deed 
of  gift  to  be  of  full  effect  at  my  death, 
together  with  all  the  live  stock,- cattle, 
hogs,  mules,  poultry,  and  all  other  live 
stock  that  may  be  found  on  said  prem- 
ises, together  with  all  said  premises," 
and  it  is  further  provided  that  the 
grantee  shall  have  all  the  furniture 
brought  into  the  house  during  the  fu- 
ture.  "These  words,"  the  court  says. 


"show  the  intention  of  the  maker  to 
convey  what  would  be  on  the  premises 
at  his  death,  and  to  have  his  gift  of 
the  land  to  go  into  effect  at  the  same 
time."  In  this  case,  the  court  haa 
some  difllculty  in  avoiding  the  improp- 
er rule  laid  down  in  Johnson  v.  Hines  • 
(1861)  31  Ga.  720,  supra.  III.  c,  2,  (b), 
to  the  effect  that,  under  the  rules  of 
construction  applicable  to  deeds,  the 
clause  first  appearing  must  control, 
and  that,  accordingly,  a  limitation  in 
the  habendum,  when  in  conflict  with 
the  words  of  present  conveyance  in  the 
granting  clause,  ia  of  no  effect.  That 
rule,  however,  is  avoided  by  the  fact 
that  there  ai-e  three  different  haben- 
dums  in  the  paper  in  question,  the 
court  holding  that  the  rule  in  the 
earlier  case  was  not  meant  to  apply  to 
papers  so  crudely  and  inartlstically 
drawn. 

Ferris  v.  Neville  (1901)  127  Mich. 
444,  54  L.R.A.  464,  89  Am.  St.  Rep. 
480,  86  N.  W.  960,  involves  the  follow- 
ing instrument:  "This  is  good  to  Miss 
Ruble  Ferris  for  ^800,  as  payment  for 
care  and  attendance  rendered  by  her 
to  me  in  my  last  sickness;  this  $800  is 
to  be  collected  out  of  my  estate  after 
my  death,  providing,  however,  die  a 
bachelor."  The  court  says:  "It  is  a 
will,  and  not  an  acknowledgment  of  a 
debt.  If  it  were  a  duebill  or  an  ac- 
knowledgment of  a  debt,  it  could  not 
have  been  defeated  by  the  marriage  of 
the  testator.  It  was  to  take  effect  on- 
ly at  the  death  of  the  testator." 

And  see  Johnson  v.  Sinnans  (1882) 
69  Ga.  617,  supra,  lU.  c,  3,  (a) ;  Tui^ 
ner  v.  Scott  (1866)  51  Pa.  126,  infra, 
III.  c,  8.  (e). 

(c)  Spectfto  remervation  of  life  estate. 

For  cases  construing  instrument  as 
passing  a  present  interest,  see  supra, 

in.  c,  2,  (d). 

In  Ragsdale  v.  Booker  (1826)  2 
Strobh.  Eq.  (S.  C.)  348,  note,  an  in- 
strument in  the  form  of  a  deed,  in 
which  the  grantor  conveys  certain 
slaves  to  be  divided  among  his  gran- 
tees, and  reserves  to  himself  a  life  es- 
tate therein,  is  held  to  be  a  will,  and 
not  a  deed. 

And  see  Seay  v.  Hugs^ns  (1915)  194 
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Ala.  496,  70  So.  113,  supra.  III.  c,  3, 
(•). 

(d)  Beaervation  of  use,  posaetmion, 
enjoyment,  and  control  during  mal^er'H 
life. 

For  cases  construing  instrument  as 
passing  a  present  interest,  see  supra, 
m.  c.  2.  (e). 

Where  the  maker  of  an  instrument 
provides  that  she  gives  all  her  prop- 
erty to  a  certain  person,  but  that  she 
is  "to  have  the  use  of  all"  so  long  as 
she  lives,  and  that,  after  the  maker's 
death,  the  donees  are  to  "have  full  and 
free  use"  of  the  property,  it  is  held  in 
Eisecker's  Estate  (1899)  190  Fa.  476, 
42  Atl.  886,  that  the  intention  of  the 
maker  is  to  pass  an  interest,  to  take 
effect  on  her  death,  and  that  such  is 
especially  true  where  the  evidence 
shows  that  the  instrument  was  re- 
tained by  the  mal»r,  and  never  deliv- 
ered. 

So,  in  Crain  v.  Grain  (1868)  21  Tex. 
790,  earlier  appeal  (1856)  17  Tex.  81, 
instruments  purporting  to  be  deeds, 
but  reserving  the  possession  and  con- 
trol of  the  property  to  the  grantor  for 
his  lifetime,  are  h^d  to  be  intended  to 
take  effect  after  the  death  .  of  the 
grantor,  and  to  be  testamentary. 

And  in  Jones  v.  Loveless  (1884)  99 
Ind.  817,  a  deed  reserving  to  the  grant- 
or "the  right  to  hold,  and  use,  and 
dispose  of  the  rents  and  profits  of  said 
real  estate  during  the  term"  of  his 
life  is  held  not  to  be  intended  to  take 
effect  until  after  the  grantor's  death, 
and  to  be  an  attempted  testamentary 
disposition,  without  the  requisite  for- 
malities of  a  will. 

Where,  in  an  instrument,  tiie  maker, 
in  consideration  of  being  supported 
for  life,  "doth  hereby  make  over"  all 
her  right  and  title  to  certain  slaves, 
and  further  sets  out  the  proricdon  that 
the  slaves  are  "still  to  be  under  her 
[grantor's]  power  during  her  lifetime, 
but  at  her  decease  to  be  the  property" 
of  the  grantee,  it  is  held  in  Crawford 
V.  H'Elvy  (1848)  2  Speers,  L.  (S.  C.) 
225,  that  the  instrument  is  not  a  deed, 
but,  at  most,  a  will. 

In  Dunn  v.  Bank  of  Mobile  (1841)  2 
Ala.  1S2,  a  deed,  conveying  land  and 


slaves  to  the  grantor's  daughter,  and 
to  her  children  then  in  life,  and  to 
those  thereafter  to  be  bom,  contained 
a  provision  that  "I  am  to  retain  the 
possession  and  use  of  said  land  and 
negroes,  and  the  profits  of  them,  if  I 
choose,  during  my  life;  with  this  res- 
ervation, the  deed  in  all  other  respects, 
and  for  every  purpose,  to  be  estab- 
lished and  final."  The  court  says  that 
if  an  instrument  in  the  form  of  a  deed 
of  gift  is  "only  to  be  consummated  by 
death,  and  not  to  operate  during  life, 
probate  will  be  granted  of  it  as  a  will." 

Shepherd  v.  Nabors  (1844)  6  Ala. 
631,  involves  an  instrument  in  the 
form  of  an  indenture,  giving  a  cer- 
tain negro  to  the  heirs  of  the  body  of 
the  maker's  daughter.  After  setting 
out  that  he  has  given  the  slave  to  such 
heirs,  and  warrants  and  defends  the 
right  to  the  negro  from  his  heirs,  the 
maker  states  that  "nevertheless  I  .  .  . 
doth  keep  the  said  negro  in  my  pos- 
session my  lifetime,  and  at  my  decease 
the  negro  is  in  full  possession  of  the 
heirs  of  Winney  Shepherd's  body." 
The  court  views  it  as  a  will,  on  the 
ground  that  it  is  testamentary  in  its 
nature.  In  reaching  a  contrary  con- 
clusion in  a  later  case  (Adams  v. 
Broughton  (1848)  13  Ala.  731,  supra, 
III.  c,  2,  (e)),  the  court  attempts  to 
harmonize  that  case  with  Shepherd  v. 
Nabors  (Ala.)  supra,  on  the  ground 
that  "there,  although  the  form  of  the 
deed  was  quite  similar,  there  was  no 
grantee  in  esse  at  the  time  of  its  exe- 
cution, and  it  may  be  inferred  from 
the  report  that  there  was  no  evidence 
of  its  delivery  to  anyone  as  a  deed.'' 
And  in  Wilk  v.  Greer  (1848)  14  Ala. 
487,  supra.  III.  c,  2,  (e),  it  is  again 
said:  "In  each  of  those  cases,  the  in- 
strument could  not  take  effect  as  deeds 
vesting  a  present  interest  or  title  in 
the  donees ;  for,  in  the  first  case 
named  (Dunn  v.  Bank  of  Mobile),  the 
deed  was  made  to  Mrs.  Dunn  and  to 
her  children  then'  in  life,  and  to  those 
thereafter  to  be  bom,  and  was  to  take 
effect  after  the  death  of  the  donor; 
and,  in  the  last  case  (Shepherd  v. 
Nabors),  the  donees  were  not  in  esse 
at  the  time  of  the  gift,  so  that  they 
could  take.  It  is  manifest  then,  as 
there  could  have  been  no  delivery. 
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either  actual  or  constructive,  of  the 

property,  the  gifts  could  not  take  ef- 
fect as  deeds,  and  the  court  prevents 
a  failure  of  the  interest  by  holding 
them  good  as  testamentary  papers." 

See  Epperson  v.  Mills  (1857)  19  Tex. 
66,  involving  an  instrument  in  the 
form  of  a-  deed,  which  is  limited  to 
take  effect  at  the  grantor's  death,  in 
which  the  grantor  disposes  of  the 
whole  of  his  estate,  together  with  such 
other  property  as  he  may  acquire  dur- 
ing his  lifetime,  reserving,  during  his 
lifOf  the  right  to  act  as  trustee  for 
the  grantees,  and,  as  such,  to  control 
the  property  and  to  dispose  of  it  for 
the  benefit  of  the  grantees.  While 
not  called  upon  to  decide  whether  the 
instrument  is  a  deed  or  a  will,  the 
court  is  inclined  to  the  opinion  that 
it  is  testamentary. 

And  see  Walker  v.  Jones  (1853)  23 
Ala.  448,  infra,  III.  c,  3,  (e) ;  Moaser 
V.  Mosser  (1858)  32  Ala.  551,  infra, 
IIL  c  3,  (e);  Crocker  v.  Smith  (1891) 
94  Ala.  296,  16  L.R.A.  576,  10  So.  258, 
infra.  III.  c,  3,  (e) ;  Seay  v.  Huggins 
(1915)  194  Ala.  496,  70  So.  113,  infra, 
in.  c,  3,  (e) ;  Cravy  v.  Rawlins  (1850) 
8  Ga.  450,  infra,  III.  c,  3,  (s) ;  Symmes 
V.  Arnold  (1851)  10  Ga.  606,  infra, 
in.  c,  3,  (s);  Nichols  v.  Chandler 
(1875)  55  Ga.  369,  infra,  III.  c,  3,  (h) ; 
Dye  V.  Dye  (1899)  108  Ga.  741,  33  S. 
E.  848,  infra.  III.  c,  3,  (e) ;  Arnold  v. 
Arnold  (1899)  62  Ga.  628,  infra,  III. 
c,  3,  (e);  Reed  v.  Hazleton  (1887) 
37  Kan.  321,  15  Pac.  177,  infra,  III, 
c,  3,  (n) ;  Cunningham  v.  Davis  (1884) 
62  Hiss.  366,  infra,' UI.  c,  3,  (e) ;  Boon 
v.  Castle  (1908)  61  Misc.  474,  116  N. 
Y.  Supp.  683,  infra,  III.  c.  3,  (n); 
Turner  v.  Scott  (1866)  51  Pa.  126,  in- 
fra, III.  c,  3,  (e);  Hannig  v.  Hannig 
(1893)  —  Tex.  Civ.  App.  — ,  24  S.  W. 
696  (held  will,  upon  construction  in 
light  of  evidence  not  set  out  in  case), 
supra,  III.  b,  9,  (a) ;  Roberts  v.  Cole- 
man (1892)  37  W.  Va.  143,  16  S.  E. 
482,  infra,  in.  c,  3,  (x). 

(e)  Fnyviston  that  instrument  <s  to 
"take  effect'*  or  "operate"  at  maker's 
death. 

For  cases  construing  instrument  as 
passing  a  present  interest,  see  supra, 
m.  c,  2  (g). 


It  is  held  in  Donald  v.  Nesbit  (1892) 
89  Ga.  290,  16  S.  E.  367,  that  an  in- 
strument in  the  form  of  a  deed,  con- 
veying an  undivided  one  half  of 
certain  premises  to  one  person,  in  con- 
sideration of  love  and  affection,  and 
the  other  undivided  one  half  of  the 
same  premises  to  another,  in  consid- 
eration of  services  rendered  and  to  be 
rendered,  is  a  will,  where  it  provides 
that  "in  no  event  is  this  deed  to  go  into 
effect  until  after  my  death," 

So,  it  is  held  in  Coulter  v.  Shelma- 
dine  (1902)  204  Pa.  120,  53  Atl.  638, 
that  an  instrument  containing  a  clause 
providing  that  "this  assignment  shall 
not  be  of  any  effect  until  after  my 
(grantor's)  death"  is  testamentary, 
and  that  the  grantee  does  not  take 
any  present  interest  in  the  land. 

And  an  instrument  otherwise  in 
form  of  a  deed,  with  a  clause  to  the 
effect  that  it  is  understood  that  "this 
deed  is  not  to  be  delivered,  or  become 
operative,  except  in  case  of  the  death 
of  the  party  of  the  first  part,"  is  tes- 
tamentary in  character,  and,  if  ex- 
ecuted with  the  formalities  required 
by  the  Statute  of  Wills,  may  be  admit- 
ted to  probate  as  a  will.  Re  Broffee 
(1919)  —  Mich.  — ,  172  N.  W.  541. 

In  Morgan's  Goods  (1866)  L.  R.  1 
Prob.  &  Div.  (Eng.)  214,  36  L.  J.  Prob. 
N.  S.  98,  14  L.  T.  N.  S.  894,  14  Week. 
Rep.  1022,  a  decedent  made  three 
deeds  of  gift,  conveying  all  of  his 
property  to  trustees  for  the  benefit  of 
his  children,  each  of  the  instruments 
containing  a  clause  directing  that  the 
conveyance  was  not  to  take  effect  un- 
til after  the  maker's  death.  These 
instruments  are  held  to  be  intraided 
to  operate  only  upon  the  death  of  the 
maker,  and  they  are  constmed  to  be 
testamentary. 

In  Turner  v.  Scott  (1866)  51  Pa.  126, 
the  indenture  provided  that  the  "en- 
tire use  and  possession"  of  the  con- 
veyed praises  was  reserved  to  the 
grantor  during  his  life,  and  that  Uie 
conveyance  was  "in  no  way  to  take 
effect  until  after  the  decease  of"  the 
grantor.  The  habendum  was  to  have 
and  to  hold  the  premises  "after  the 
decease"  of  the  grantor.  These 
clanses  the  court  deems  as  giving  the 


Digitized  by  Google 


ANNO.— DEED—TO  TAKE  EFFECT.  AFTER  DEATH— VALIDITY.  9S 


instniment  a  revocable  effect,  and  it  is 
held  a  will. 

Seay  v.  Huggins  (1916)  194  Ala. 
496, 70  So.  113,  involves  an  instrument 
containing  words  of  present  grant, 
bargain  and  sale,  and  the  usual  cove- 
nants of  warranty.  The  instrument 
conveyed  realty  and  all  of  the  gran- 
tor's personalty,  owned  or  to  be  owned 
by  him.  At  the  end  of  the  instrument 
the  grantor  inserted  the  following 
clauses:  Trovided,  however,  this  deed 
shall  not  take  effect  until  after  my 
death  and  the  death  of  my  .  .  . 
wife  .  .  .  It  is  expresaly  under- 
stood that  I  hereby  reserve  a  life  es- 
tate in  said  lands  for  myself  and  wife, 
with  the  right  to  use  the  rents,  in- 
comes, and  profits  therefrom  the  term 
of  my  natural  life;  and  I  reserve  the 
right  to  sell  or  otherwise  use  said 
personal  proper^  as  I  see  iltr  dur- 
ing my  natural  life."  In  view  of  ex- 
traneous facts,  such  as  various  refer- 
ences to  the  instrument  by  the  maker 
thereof  as  his  will,  and  his  retention 
of  it  for  several  years,  the  court  pro- 
nounces the  instrument  a  will. 

In  Baxter  v.  Chapman  (1917)  147 
Ga.  438,  94  S.  E.  644,  the  instrument 
in  question  provided  that  *this  deed 
of  conveyance  is  not  to  take  effect  un- 
til after  my  death,  but  that,  as  long 
as  I  live,  the  said  William  S.  Arnold 
[grantee],  upon  paying  me  reasonable 
rents  for  the  same,  is  to  merely  occupy 
the  premise  by  these  presents  con- 
veyed; aa  my  tenant^  .  .  .  and  upon 
my  death  I  direct  W.  E.  Hopper,  to 
whom  I  intrust  this  instrument,  to 
deliver  the  same  to  the  said  W.  S. 
Arnold.'*  The  grantee  died  before  the 
grantor,  and  delivery  was  never  made 
to  him.   The  instrument  is  held  to  be 
a  will,  and  not  a  deed. 

Under  the  Georgia  Code,  providing 
that  "If  the  intention  be  to  convey  an 
interest,  accruing  and  having  effect 
only  after  his  [grantor's]  death,  it 
[tiie  instrument]  is  a  will,"  an  instru- 
ment in  the  form  of  a  deed,  containing 
s  clause  providing  that  **this  deed  is 
not  to  ^  into  effect  until  after  the 
death"  of  Mm  testator,  is  held  in  Bright 
V.  Adams  (1874)  61  Ga.  239,  to  be  a 
will,  and  not  a  deed. 
The  instrument  in  Cunningham  v. 


Davis  (1884)  62  Miss.  366,  conveyed 
certain  real  estate  and  all  of  the  mak- 
er's personal  property  that  he  owned 
or  might  own  at  the  time  of  his  death, 
and  was  upon  the  condition  that  "I 
reserve  the  right  to  alter,  change,  or 
entirely  abolish  this  deed,  if  I  so  de- 
sire, during  my  life,  and  that  I  retain 
all  of  the  said  property  during  my 
life,  and  have  the  control  of  the  same, 
and  that  this  deed  do  not  take  effect 
until  after  my  death,  and  that,  after 
my  deatih,  my  wife  .  .  .  pay  all  of 
my  debts,  and  the  remainder  over  pay- 
ing my  debts  to  be  hers."  The  court 
says:  "The  provision  in  these  words: 
'And  that  this  deed  do  not  take  effect 
until  after  my  death,'  coupled  with 
the  direction  that  the  object  of  the 
bounty  of  the  maker  of  the  instrument 
should  pay  all  his  debts,  and  have  only 
the  remainder  of  his  proper^,  con- 
vinces us  that  the  paper  was  testa- 
mentary in  its  character." 

An  instrument  which,  though  called 
a  "contract,"  purports  to  bargain,  sell, 
and  convey  real  estate,  there  being, 
however,  a  provision  that  "this  con- 
veyance is  not  to  take  effect  until  the 
death  of  the  first  par^,  at  which  time 
it  sh^ll  be  in  full  force  and  effect,"  is 
not  effective  as  a  conveyance  of  a 
present  interest  in  the  property. 
Kelly  V.  Covington  (1918)  119  Miss. 
668,  81  So.  485. 

In  Givens  v.  Ott  (1909)  222  Mo.  896. 
121  S.  W.  28,  an  instrument  providing 
that  'this  conveyance  [is]  not  to  take 
effect  till  our  death,  and  that  of  the 
survivor  of  us,"  is  held  to  pass  no 
present  interest,  and  to  be  testamen- 
tary in  character. 

And  on  the  authority  of  the  preced- 
ing case  and  other  Missouri  cases,  in 
Terry  v.  Glover  (1911)  286  Mo.  644, 
139  S.  W.  837,  an  instrument  in  the 
form  of  a  deed,*  providing,  "this  deed 
not  to  go  into  effect  until  after  the 
death"  of  the  grantor,  is  held  to  be 
testamentary. 

If  the  words:  '*This  deed  not  to  take 
effect  until  after  my  death,"  contained 
in  an  instrument  in  the  form  of  a 
deed,  are  not  conclusive  that  the  in- 
strument is  a  will,  it  is  said  in  De 
Bejligethy  v.  Johnson  (1900)  23  Tex. 
Civ.  App.  272,  56  S.  W.  95,  that,  con- 
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Btrued  in  the  light  of  the  express  tes- 
timony of  the  maker  that  he  had  re- 
quested the  scrivener  to  write  a  will, 
the  court  below  was  justified  in  find- 
ing the  instrument  to  be  a  will,  and 
not  a  deed. 

So  -  an  instrument  purporting,  in 
consideration  of  $1  and  love  to  the 
grantee,  to  sell  and  convey  to  him 
certain  property,  which  declares  all 
instruments  previously  made,  tes- 
tamentary or  otherwise,  to  be  of  no 
effect,  provided,  however,  that  "not 
until  after  my  death  shall  this  deed 
be  of  effect,"  and  that  if  the  grantee 
should  die  before  the  grantor,  then 
the  land  should  revert  to  the  latter, 
was  held  In  Ihihi  v.  Kahaulelio  (1920) 
~  0.  C.  A.  — ,  263  Fed.  817,  to  be  of 
a  testamentary  character,  and  not  a 
deed. 

An  instrument  in  the  form  of  a  deed, 
containing  a  provision  that  "this  is  to 
take  effect  only  after  the  death"  of  the 
maker,  is  held  in  Sihfson  v.  McGee 
(reported  herewith)  ante,  4,  to  evince 
an  intention  on  the  part  of  the  maker 
that  the  instrument  is  not  to  take  ef> 
feet,  for  any  purpose,  until  after  the 
maker's  death,  and  to  be,  accordingly, 
testamentary  in  character. 

So,  an  instrument  providing  that 
'this  deed  shall  take  and  be  in  effect 
on  and  after  the  death  of  myself- and 
wife"  is  held  in  Cot  v.  Reed  (reported 
herewith)  ante,  5,  following  the  pre- 
ceding case,  to  pass  no  present  inter- 
est and  to  be  testamentary. 

By  instrument  in  the  form  of  a  deed, 
in  Armstrong  v.  Armstrong  (1874)  4 
Baxt  (Tenn.)  357,  all  of  the  grantor's 
estate,  both  real  and  personal,  is  con- 
veyed. By  a  clause  in  the  conveyance, 
it  is  provided  that  the  instrument  is 
"to  have  effect  from  and  after  my 
death."  The  court  is  of  the  opinion 
that  "the  clearly  expressed  intention 
that  it  is  to  take  effect  upon  the  death 
of  Armstrong  conclusively  fixes  the 
character  of  the  writing,  and  shows  it 
to  be  a  testamentary  paper." 

So,  a  deed,  which,  by  its  terms,  is 
made  "with  the  full  understanding, 
and  upon  the  condition,  that  the  same 
shall  take  effect  fnon  and  after  the 
death  of  the  said  grantor,"  is  eon- 
Btrued  in  Sappingfield  v.  King  (1907) 


49  Or.  102,  8  LJLA.(N.S.)  1066,  89 
Pac.  142,  affirmed  on  rehearing  (1907) 
49  Or,  109,  90  Pac.  150,  to  be  tes- 
tamentary in  character,  and  revocable. 

And,  although  in  the  form  of  a  deed, 
an  instrument  providing  that  it  is  "to 
take  effect  and  be  in  full  force,  from 
and  after"  the  death  of  the  grantor, 
is  testamentary  in  character.  Pink- 
ham  V.  Pinkham  (1898)  65  Neb.  729, 
7f»  N,  W.  411. 

Where,  in  Lincoln  v.  Felt  (1902) 
132  Mich.  49,  92  N.  W.  780,  proponent 
was  offering  for  probate  a  lost  in- 
strument in  the  form  of  a  deed,  which, 
it  appeared  from  the  testimony,  con- 
tained a  clause  providing  that  it  was 
to  take  effect  after  the  maker's  death, 
it  is  held  that  "if  the  deed  was  in 
form  a  deed  to  take  effect  after  the 
death  of  the  grantor,  it  is  clear  that 
.  .  .  proponent  was  entitled  to  the 
probate  of  it  as  a  will." 

In  Ransom  v.  Pottewattamie  Coun- 
ty (1915)  168  Iowa,  570,  150  N.  W. 
657,  the  deed  involved  contains  a 
claiise  providing  that  '*this  indenture 
[is]  to  be  effective  after  my  death, 
on  the  condition  that  Pottawattamie 
county,  Iowa,  pay  any  debts  that  I 
may  be  owing  at  that  date,  and  pay  my 
funeral  expenses."  In  holding  that 
the  instrument  creates  no  interest  in 
the  grantee  in  prsesenti,  it  is  said: 
''She  [grantor]  attached  conditions  to 
the  gif^  to  be  performed  after  her 
death,  the  burden  of  which  could  not 
be  determined  until  after  her  death, 
and  upon  the  performance  of  which 
the  instrument  became  effective.  We 
think  there  was  an  intent  on  the  part 
of  the  grantor  that  the  instrument 
should  not  become  effective  as  a  con- 
veyance until  after  her  death,  and 
until  the  performance  of  the  condi' 
tions  named,  which  could  not  be  as- 
certained, or  known,  or  performed, 
until  after  her  death."  The  same  in- 
strument is  further  discussed  in  Be 
Bybee  (1917)  179  Iowa,  1089,  160  N. 
W.  900. 

In  Arnold  v.  Arnold  (1879)  .62  Ga. 
628,  an  instrument  resembling  a  deed, 
and  purporting  to  convey  certain 
shares  of  stock;  contained  a  clause 
reserving  the  control  thereof,  and  thd 
dividends,  during  the  grantor's  life. 
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and  providing  that»  "immediately  on 
hia  death,  this  transfer  is  to  take  ef- 
fect, and  the  transfer  and  delivery  so 
intoided,  to  be  perfected  and  com- 
pleted." The  purpose  of  the  grantor, 
tfae  court  says,  "was  to  make  as  full 
aod  complete  a  transfer  as  he  could, 
consistently  with  postponing  the  ac- 
tual and  effective  passing  of  the  title 
mtil  his  death.  He  wanted  to  retain 
the  stock  in  his  own  name,  and  for 
his  own  use  while  he  lived,  and  then 
for  his  illegitimate  children  to  have 
it  through  a  regular  transfer.  .  .  . 
There  is  no  substantial  difference  be- 
tween such  a  scheme  and  the  ordinary 
bequests  in  a  will.  In  either  case,  the 
owner  of  the  property  hojds  on  until 
death  shakes  him  loose,  and  he  ap- 
points beforehand  who  is  to  succeed 
him."  The  instrument  is  held  to  be 
a  vill. 

In  Ackman  v.  Potter  (1909)  239  HI. 
578, 88  N.  E.  231,  involving  a  deed  con- 
taining a  clause  providing  that  the 
instrument  ia  to  take  effect  at  the 
time  of  the  grantor's  death,  and  that 
the  grantee  takes  only  the  remainder 
after  the  grantor's  death,  it  is  said 
that  "a  deed  of  land  which  is  not  to 
take  effect  until  tl)e  death  of  the 
grantor  is  void^  as  being  an  attempt 
to  make  a  testamentary  disposition  of 
prc^ter^,  without  complying  with  the 
Statute  on  Wills." 

A  writing  under  seal  in  the  form  of 
a  deed,  executed  by  a  husband  and 
wife,  and  purporting  to  convey  to 
their  children  by  the  words:  "Have 
given,  granted,  and  bestowed,  and  by 
these  presents,  do  give,  grant,  and  be- 
stow," all  tfae  real  and  personal  prop- 
er^ constituting  the  wife's  separate 
estate,  is  held  to  be  a  will,  and  not  a 
deed,  where  the  grant  is  "under  the 
following  restrictions,  reservations, 
and  conditions,  viz.:  AIJ  the  forego- 
ing property,  both  real  and  personal, 
is  to  be  held,  owned,  and  enjoyed  by 
the  said  iBelinda  [grantor],  during  her 
natural  life,  and  at  her  death,  the  fore- 
going gift  is  to  take  effect,"  and  "it  is 
further  by  these  presents  distinctly 
understood  that  the  foregoing  gift  is 
not  by  any  means  to  take  effect  until 
the  death  of  the  said  Belinda,  who 
reserves  a  life  estate  in  all  of  the  said 


property,"  uid  the  grantor  reserves 
the  right  to  select  any  portion  of  the 
property  conveyed,  for  the  purpose  of 
bestowing  it  upon  after-born  children, 
and  also  of  selling  the  real  estate  up- 
on a  certain  contingency,  and  goes 
finally  to  the  extent  of  designating  an 
executor.    Mosser  v.  Mosser  (1868) 

32  Ala.  651. 

So,  an  instrument  purporting  on  its 
face  to  be  a  deed,  conveying  by  pres- 
ent words  of  gift  certain  slaves  to 
various  grantees,  in  consideration  of 
natural  love  and  affection,  but  re- 
serving the  right  of  ownership  and 
use  until  the  grantor's  death,  at 
which  time  it  is  declared  that  "this 
deed  shall  take  effect,"  is  a  will,  and 
not  a  deed.  Walker  v.  Jones  (1863) 
23  Ala.  448. 

And,  although  in  the  form  of  a  deed, 
an  instrument  is  a  will,  where  it  con- 
veys "all  manner  of  property  I  now  or 
may  hereafter  own,"  and  contains  no 
covenants  of  warranty,  where  it  re- 
serves not  only  the  lifetime  enjoyment 
of  the  property,  but  also  enough  of 
the  property  itself  to  pay  the  grant- 
or's debts,  and  where  it  provides 
further  that  the  instrument  is  "to 
take  effect  absolutely  at  my  death, 
and  to  be  valid  and  conclusive." 
Crocker  v.  Smith  (1891)  94  Ala.  296, 
16  L.R.A.  676,  10  So.  258. 

In  Dye  v.  Dye  (1899)  108  6a.  741, 

33  S.  E.  848,  an  instrument  reciting  a 
consideration,  and  containing  the 
usual  granting  and  habendum  clauses, 
is  held  to  be  testamentary  in  char- 
acter, where  it  contains  a  final  clause 
in  which  the  grantor  reserves  the  con- 
trol of  the  land,  the  right  to  the  rents 
and  profits,  and  the  right  of  revoca- 
tion, and  in  which  it  is  stated  that 
the  instrument  is  "to  have  full  force 
and  effect  at  the  death"  of  the  tes- 
tator. 

And  in  the  case  of  Ward  vv  Camp- 
bell (1884)  73  Ga.  97,  where  an  in- 
strument in  the  form  of  a  deed  con- 
veys realty,  and  "also  all  the  live 
stock,  household  and  kitchen  fur- 
niture, and  all  moneys  due  that  I  may 
have  at  my  death,  after  the  payment 
of  my  just  debts  and  funeral  ex- 
penses," and  provides  that  "this  deed 
of  gift"  is  "to  take  effect  at  my 
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death/'  it  is  held  that  the  instrument 
is  testamentary  in  character. 

Where  it  is  provided  in  an  in- 
strument, otherwise  in  the  form  of  a 

deed,  that  the  "intention  of  this  in- 
strument of  writing  is  such  that  Mrs. 
Ann  Ellison  relinquishes  her  entire 
right  at  her  death,  then  this  deed  is 
to  come  immediately  into  effect,  but 
not  until  then,"  It  is  held  in  Murphy 
V.  Gabbert  (1901)  166  Mo.  696,  89 
Am.  St.  Rep.  783.  66  S.  W.  536,  that 
"the  words  in  the  deed  .  .  .  are 
such  an  emphatic  declaration  that  the 
deed  was  to  come  immediately  into 
effect  upon  the  death  of  the  grantor, 
but  not  till  then,"  that  the  instrument 
must  be  deemed  as  passing  no  present 
interest,  bat  as  being  testamentary 
in  character. 

The  words,  "this  deed  is  not  to  be 
operative  until  after  the  death  of  the 
parties  of  the  first  part,"  contained 
in  a  deed,  "cannot  be  said  to  apply 
simply  to  the  enjoyment  and  posses- 
sion of  the  property,  but  to  the  entire 
force  and  effect  of  the  instrument, 
and  are  repugnant  to  the  creation  of  a 
present  interest.**  Leonard  v.  Leon- 
ard (1906)  145  Mich.  563,  108  N.  W. 
986.  The  instrument  is  held  tes- 
tamentary and  revocable  in  character. 

And  in  the  subsequent  cases  of  Re 
Dowell  (1908)  152  Mich.  194.  115  N. 
W.  972,  and  Moody  v.  Macomber 
(1910)  159  Mich.  657,  134  Am.  St. 
Rep.  766,  124  N.  W.  549,  involving 
similar  provisions,  the  preceding  case 
is  cited  and  followed. 

See  Niccolls  v.  Niccolls  (1914)  16^ 
Cal.  444,  143  Pac.  712,  infra.  III,  c, 
3,  (f) ;  Leaver  v.  Ganss  (1883)  62 
Iowa,  314,  17  N.  W.  522,  infra.  III.  c, 
3.  (q) ;  Goodale  v.  Evans  (1914)  263 
Mol  219,  172  S.  W.  370,  supra,  III.  c, 
S,  (b);  Epperson  v.  Mills  (1857)  19 
Tex.  66,  supra.  III.  c,  3,  (d). 

But  see  Trawick  v.  Davis  (1888)  86 
Ala.  342,  6  So.  83. 

(t)  Vimveytmee  of  property  helonging  to 
maker,  at  Ms  death. 

For  cases  construing  instrument  as 
passing  a  present  interest,  see  supra, 
in,c,2  (h). 

An  instrument  under  seal  in  the 
form  of  a  deed  of  gift  in  consideration 
of  the  grantor's  afTection  for  the 


grantee,  who  is  his  grandson,  and  the 
present  payment  of  $6,  convejring 
"91«500  in  cash,  to  be  paid  to  him  out 
of  my  estate  at  my  death,  by  my  ex- 
ecutor or  administrator,"  is  held  in 
Kinnebrew' V.  Kinnebrew  (1860)  35 
Ala.  628.  to  be  a  will,  inasmuch  as 
there  is  nothing  in  the  grant  to  pre- 
vent the  grantor  from  disposing  of 
the  whole  of  his  estate  during  his 
lifetime,  and  thus  defeating  the  grant. 
*lf  there  had  been  a  conveyance  of 
all  the  property  which  the  maker  of 
thQ  instrument  might,  at  his  death, 
leave,  it  would  have  been  clearly  tes- 
tamentary," the  court  says.  "The 
character  of  the  instrument  cannot  be 
changed  because  it  is  a  charge  upon 
all  the  property,  instead  of  a  conv^- 
ance  of  ^e  property  Itself.*'  The 
question  is  not  affected,  it  is  said,  by 
the  fact  that  the  same  instrument  dis- 
poses of  a  slave  by  a  present  deed  of 
gift,  and  is  construed,  so  far  as  it 
relates  to  the  slave,  to  be  a  deed. 

So,  an  instoument  reciting  a  con- 
sideration, and  containing  words  of 
grant  and  conveyance,  is  held  in  Hail 
V.  Bragg  (1869)  28  Ga.  880,  to  be  a 
will,  and  not  a  deed,  where  the  grant- 
ing clause  confers  on  the  grantees 
"all  the  property  that  he,  the  said 
George  Bragg,  owns  and  is  possessed 
of  at  his  death;"  and  this  is  deemed 
the  case,  whether  the  phrase,  "at  my 
death,"  is  viewed  as  relating  to  the 
words,  "owns  and  is  possessed  of,"  or 
as  referring  back  to  the  words  of 
granting  and  conveyance. 

And  an  instrument  which  does  not 
purport  to  convey  any  property  within 
the  ownership  of  the  maker  at  its 
date,  but  gives  "the  one  half  of  all 
the  property  of  that  he  .  .  .  may 
die  seised  or  possessed  of,"  is,  al- 
though in  the  form  of  a  deed,  tea* 
tamentary  *in  character,  and  operates 
only  as  a  will.  Wat^ns  v.  Dean 
(1837)  10  Yerg.  (Tenn.)  321,  31  Am. 
Dec.  583. 

In  Re  Lantenshlager  (1890)  80 
Mich.  286,  46  N.  W.  147,  instruments 
in  the  form  of  warranty  deeds  of  land, 
containing  the  words,  "Also  one 
half  of  all  the  personal  property  and 
money  left  at  my  death,"  are  held  to 
be  wills,  having  been  signed  in  the 
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presence  of  two  competent  witnesses* 
who  signed  in  the  maker's  presence* 
and  at  his  request,  and  having  been 
retained  by  the  maker  until  his 
death. 

In  holding  a  conveTutce  of  "all  the 
real  and  personal  estate  that  I  shall 
own  at  my  decease"  to  be  testamen- 
tary in  character*  the  court*  in  Ison 
V.  Halcomb  (1910)  136  Ky.  623*  124 
S.  W.  813,  says:  "Nothing  that  the 
grantor  owned  at  tiie  time  the  deed 
was  made  passed  under  the  deed.  All 
the  property  that  he  then  had  re- 
mained his*  and  subiect  to  his  dis- 
position* just  as  it  was  before.  The 
only  thing  that  the  deed  operates  up- 
on is  the  real  and  personal  property 
which  he  shall  own  at  his  death. 
.  .  .  The  operation  of  the  deed  is 
wholly  contingent  upon  his  having 
the  property  at  his  death.  It  there- 
fore passed*  at  its  delivezy,  no  in- 
terest in  any  property  he  then  owned, 
and  would  be  operative  in  no  way  un- 
til bis  death." 

In  Roth  V.  Michalis  (1888)  126  IlL 
326*  17  N.  E.  809*  an  instrument  in  the 
form  of  a  deed  of  trust  conveying  an 
undivided  half  of  the  real  and  per- 
sonal property  which  the  grantor 
^ight  leave  at  the  time  of  his  death, 
after  the  payment  of  his  just  debts, 
is  held  to  pass  no  present  estate  or 
interest,  and  to  be  void  as  a  deed. 
The  instrument  is  not  found  to  be  a 
will*  because  of  the  lack  of  the  proper 
execution  as  such,  and  not  because 
the  language  is  not  sufficient  for  that 
purpose. 

And  in  Brewer  v.  Baxter  (1870)  41 
Ga.  212*  6  Am.  Rep.  580*  an  instrument 
in  the  form  of  a  deed,  conveying  all 
the  property  that  the  maker  thereof 
**inay  die  possessed  of*"  is  viewed  as 
tonveying  jio  present  interest,  and  is 
held  to  be  a  will. 

Niccolls  V.  Niccolls  (1914)  168  Cal. 
444,  148  Pac.  712,  involves  an  inr 
strument  purporting  to  be  a  trust 
deed,  and  containing  a  statement  that 
it  is  to  take  effect  only  upon  the  death 
of  one  of  the  grantors*  and  upon  the 
property  that  the  grantors  may  have 
and  own  at  the  time  of  the  death  of 
the  said  grantor.  The  court  says: 
"Clearly  this  did  not  convey  any  pres- 
11  A.L.R.— 7. 


ent  interest  in  the  property  of  tiie 
trustors.  It  only  related  to  the  prop- 
erty which  they  should  possess  at  the 
time  of  the  death  of  Robert  [grantor]. 
It  purported  to  convey  no  interest  in 
any  property  owned  by  thraisat  the 
date  of  its  execution*  and  the  mere 
fact  that  they  possessed  the  same 
property  then  which  was  theirs  when 
Robert  Niccolls  died  is  a  coincidence 
which  in  no  manner  alters  the  pur- 
pose or  effect  of  the  instrument. 
While  it  is  competent  to  create  a  trust 
which  shall  take  effect  after  the  death 
of  a  grantor,  nevertheless  there  must 
be  some  interest  or  estate  which 
passes  at  the  time  of  the  execution 
of  the  deed."  The  instrument  is  held 
testamentary  in  character*  and  not  a 
deed. 

In  Robinson  v.  Schly  (1849)  6  Ga. 
616*  an  instrument  in  the  form  of  a 
deed*  disposing  of  the  real  and  per^ 
sonal  property  of  which  the  grantor 
"may  be  possessed"  at  her  death*  is 
held  to  be  a  will,  and  not  a  deed. 

It  is  held  in  Poore  v.  Poore  (1895) 
66  Kan.  687,  41  Pac.  973*  that  an  in- 
strument, in  writing,,  denominated  on 
its  face  a  will,  which  purports  to 
"give  and  bequeath  all  our  real  estate 
and  personal  property,  of  which  we 
die  possessed"  to  a  certain  person, 
*to  hold  and  own  and  possess  for- 
ever," is  testamentary  in  character* 
no  present  interest  being  intended  to 
pass  thereby. 

See  Gage  v.  Gage  (1841)  12  N.  H, 
371,  in  which  the  testamentary  char- 
acter of  an  instrument  in  the  form  of  ■ 
a  deed*  but  purporting  to  convey  all 
the  personal  property  of  which  the 
maker  shall  die  seised,  is  conceded. 

And  see  Nichols  v.  Chandler  (1875) 
55  Ga.  869,  infra,  III.  c*  3,  (h) ;  Sperber 
V.  Balster  (1881)  66  Ga.  317*  supra* 
in.  c*  3*  (b);  Ward  v.  Campbell 
(1884)  73  Ga.  97*  supra.  III.  c*  3,  (e) ; 
Tuttle  V.  Raish  (1902)  116  Iowa*  331, 
90  N.  W.  66,  infra.  III.  c,  3.  (h) ;  C  n- 
ningham  v.  Davis  (1884)  62  Miss.  366* 
supra.  III.  c,  3,  (e) ;  Evans  v.  Evans 
(1910)  69  Misc.  86,  126  N.  Y.  Supp. 
960,  infra*  III.  c,  3,  (h) ;  Shingler  v. 
Pemberton  (1832)  4  Hagg.  Eccl.  Rep. 
(Eng.)  356*  infra.  III.  c,  3,  (i). 

See  also  Kyle  v.  Perdue  (1888)  87 
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Ala.  423,  6  So.  296-;  Kaufman  v.  Ehr- 
lich  (1894)  94  Ga.  159,  21  S.  E.  377; 
Henry  v.  Ballard  (1816)  4  N.  C.  (2 
Car.  Law  Repos.)  696. 

(p)  Conveyance  of  property  which  mag 
eome  into  maker's  atenerahip  aurtna 
hU  life. 

In  Harper  v.  Reaves  (1902)  132  Ala. 
626,  32  So.  721,  a  clause  in  an  in- 
strument in  the  form  of  a  deed, 
describing  the  property  conveyed  as 
that  which  "I  now  possess  or  may 
come  into  the  poaseaaion  of  during 
my  natural  life,"  is  held  not  to  be  in- 
consistmt  wiUi  the  construction  of 
the  instrument  as  a  deed. 

See  also  Gillham  v.  Mustin  (1868) 
42  Ala.  366,  infra.  IV.  c,  6 ;  Crocker  v. 
Smith  (1891)  94  Ala.  296,  16  L.R.A. 
576,  10  So.  258,  supra.  III.  c,  3,  (e) ; 
Seay  v.  Huggins  (1915)  194  Ala.  496, 
70  So.  118,  supra.  III.  c,  3,  (e) ;  Sperb- 
er  V.  BalBter  (1881)  66  Ga.  317,  au- 
pra.  III.  c,  S,  (b) ;  Epperson  v.  Mills 
(1867)  19  Tex.  66,  supra,  III.  c,  3,  (d). 

(h)  Conveyance  of  property  left  after 
payment  of  niaJeer'a  debtn. 

For  cases  construing  instrument  as 
passing  a  present  interest,  see  supra, 
III.  c,  2  (i). 

Where  an  instrument  in  the  form  of 
a  deed  conveys  a  tract  of  land  and 
certain  personal  property,  "after  bur- 
ial expenses  and  all  my  just  debts  are 
paid,  only  reserving  to  myself  the  use 
and  control  of  said  property  during 
my  natural  life,"  and  provides,  fur- 
ther, that,  in  addition  to  the  personal 
property  specified,  the  grantees  are  to 
have  "all  other  property  that  I  may 
be  possessed  of  r  my  death,"  it  is 
held  in  Nichols  v.  Chandler  (1875) 
66  Ga.  369,  that,  although  the  in- 
strument, standing  alone,  may  be 
doubtful  of  interpretation,  when  it  is 
construed  in  the  light  of  the  failure 
of  the  grantor  to  deliver  it  to  the 
grantees,  and  of  her  placing  of  it  in 
the  hands  of  one  of  the  witnesses,  to 
keep  until  her  death,  or  until  she 
shall  call  for  it,  all  doubt  is  removed, 
and  it  is  clearly  a  will. 

So.  in  Tuttle  v.  Raish  (1902)  116 
Iowa,  331,  90  N.  W.  66,  an  instrument 
providing  that,  in  the  event  of  the 
maker's  death  without  children,  after 


the  payment  of  all  just  debts  and 
funeral  expenses  and  the  cost  of  a 
monument,  the  maker  does  "hereby 
make  and  constitute  my  wife  .  .  . 
the  sole  owner  in  her  own  right  of  all 
our  property  .  .  .  that  we  may  be 
possessed  of,**  is  held  to  be  testamen- 
tary in  character.  In  light  of  tise 
fact  that  the  maker  retained  pos- 
session and  control  until  his  death, 
"no  very  careful  analysis  of  the  terms 
of  this  writing  is  needed,"  in  the  (^in* 
ion  of  the  court,  "to  show  that  the  in- 
tent to  provide  for  the  wife  .  .  . 
was  sought  to  be  effected  through  an 
instrument  which  was  to  go  into  ef- 
fect only  upon  the  decease  of  the 
grantor,  and  that  during  his  life  she 
took  nothing." 

Barnes  v.  Stephens  (1899)  107  Ga. 
436,  33  S.  E.  399,  involves  an  in- 
strument containing  three  clauses, 
the  first  of  which,  in  the  form  of  a 
deed  of  gift,  purports  to  convey  tiUe 
to  land,  the  second  of  which  dedarea 
that  the  grantee  shall  have  and  hold 
the  land,  together  with  certain 
described  personal  property  not  re- 
ferred to  in  the  first  clause,  "ihe  bur- 
ial expenses  and  just  debts  or*  the 
maker  "to  be  paid  first,"  and  the 
third  clause  of  which  declares  that  alL 
the  maker's  other  property  of  every 
kind  shall  be  divided  among  his  heirs, 
calls  this  disposition  of  his  property 
a  "division,"  and  then  declares  all 
other  "wills  and  conveyances"  to  be 
null  and  void.  The  instrument  is  held 
to  pass  no  present  title,  and  to  be  a 
will. 

In  Evans  v.  Evans  (1910)  69  Misc. 
86,  126  N.  Y.  Supp.  960,  an  instrument 
in  the  form  of  a  deed  conveyed  the 
grantor's  real  estate  and  the  person- 
alty that  the  grantor  owned  at  the 
time  of  execution,  "or  that  may  take 
the  place  thereof  at  the  time  of  my 
death."  The  transfer  was  made  sub- 
ject to  the  payment  by  the  grantee  of 
the  grantor's  debts,  his  funeral  ex- 
penses, and  certain  sums  to  persons 
designated.  The  instrument  is  held 
to  be  testamentary. 

And  see  Crocker  v.  Smith  (1891)  94 
Ala.  295,  16  L.R.A.  576,  10  So.  258, 
supra.  III.  c,  3,  (e) ;  Ward  v.  Camp- 
bell (1884)  73  Ga.  97,  supra.  III.  c,  3, 
(e);  Roth  v.  Michalis  (1888)  125  III. 
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325,  17  N.  E.  809,  supra.  III.  c,  8,  (f ) ; 
Ransom  v.  Pottawattamie  County 
(1916)  168  lows,  570.  150  N.  W.  607, 
supra,  m.  c.  8.  (e);  Cunninarham  t. 
Davis  (1884)  62  AUm.  866.  supra.  III. 
c,  8,  (e). 

(I)  Conveyance  <h  trust  for  uae  of  , 

maker  during  his  life. 

For  cases  construinff  instrument  as 
passing  a  present  interest,  see  supra. 
III.  c,  2  (j). 

A  deed  of  trust  executed  by  a  hus- 
band and  wife^  vherein  the  trustee  is 
directed  to  sell  the  trust  property, 
pay  the  grantor's  debts,  purchase 
other  property  with  the  surplus,  and 
pay  the  income  to  the  grantor  and  his 
wife  during  their  lives,  is  held,  in 
Gingrich's  Appeal  (1889)  1  Monaghan 
(Pa.)  SOI.  17  Atl.  33.  to  be  testamen- 
tary and  revocable  as  to  the  children, 
in  whom,  by  the  terms  of  the  deed,  the 
property  is  to  vest  'Immediately  after 
the  death  of  the  survivor." 

So»  where  the  maker  of  an  in- 
strument in  the  form  of  a  trust  deed, 
reserving  to  himself  the  use  of  the 
property  during  his  life,  together  with 
a  power  of  revocation,  and  raising 
certain  trusts  therein  at  his  death, 
subsequently  makes  a  will  confirming 
the  trusts,  it  is  held  in  Attgr.  Gien.  v. 
Jones  (1817)  3  Price,  368,  146  Eng. 
Reprint.  291.  that  the  two  instruments 
are  to  be  construed  together,  and  are 
both  to  be  taken  as  testamentary. 
This  case,  however,  is  criticized  in 
Tompson  v.  Browne  (1835)  3  Myl.  & 
K.  32.'  40  Eng.  Reprint,  13,  5  L.  J.  Ch. 
N.  S.  64.  supra.  III.  c.  2.  (j). 

And  in  Knighfs  Goods  (1829)  2 
Hagg.  Eccl.  Rep.  (Eng.)  654,  an  in- 
strument in  the  form  of  a  deed,  con- 
veying property  to  trustees  for  the 
use  of  the  grantor  and  his  wife,  and, 
upon  the  death  of  the  survivor,  to  be 
divided  among  certain  persons,  is  ad- 
mitted to  probate,  it  being  urged  that 
tiw  instrument  was  testamentary  in 
effect,  not  being  intended  to  operate 
until  after  the  death  of  the  maker. 

In  Shingler  v.  Pemberton  (1832)  4 
Hagg.  Eccl.  Rep.  (Eng.)  356.  an  in- 
denture by  which  the  maker  conveyed 
the  personal  estate  which  he  then  had 
or  should  be  entitled  to  at  his  death, 
upm  trust  for  his  own  use  during  hfs 


life,  And  to  other  persons  at  his  death, 
was  admitted  to  probate  as  testamen- 
tary. 

See  Peacock  v.  Monk  (1748)  1  Ves. 
Sr.  127.  27  Eng.  Reprint.  934.  involv-  * 
ing  an  instrument  designated  as  a 
deed,  which  conveys  a  sum  of  money 
tO'  a  trustee,  who  is  bound  to  pay  the 
maker  an  annuity  for  life,  and  after- 
wards to  make  disposition  of  the  prin- 
cipal and  the  income  to  other  desig- 
nated persons.  The  maker  made  a 
will  on  the  same  day  upon  which  he 
executed  the  deed.  This  fact,  taken 
together  with  the  consideration  that 
revocation  might  be  effected  through 
collusion  with  the  trustee,  leads  the 
court  to  view  the  instrument  as  tes- 
tamentary. 

And  see  Hixon  v.  Wytham  (1675)  1 
Ch.  Gas.  248.  22  Eng.  Reprint.  784. 
Finch,  195.  involving  an  instrument 
in  the  form  of  a  trust  deed  to  a 
trustee  of  property  on  trust  to  sell 
after  the  maker's  decease,  the  pro- 
ceeds to  be  divided  among  designated 
persons,  where  the  defendants,  who  at 
first  claimed  the  instrument  to  be  a' 
deed, '  yielded  the  point. 

See  also  Milnes  v.  Foden  (1890)  L. 
R.  16  Prob.  Div.  (Eng.)  106.  69  L.  J. 
Prob.  N.  S.  62.  62  L.  T.  N.  S.  498; 
Johns  V.  Bowden  (1914)  68  Fla.  32. 
66  So.  165.  infra.  UI.  c,  8.  (j). 

(i)  Benervation  of  poicet'  of  revoeatlon 
durlnff  maleer'B  Ufe. 

For  cases  construing  instrument  as 
passing  a  present  interest,  see  supra. 
III.  c.  2  (k). 

A  conditional  deed  of  ^ft  of  all 
money  due  or  to  become  due  to  the 
grantor  is  held  in  Gillham  v.  Mustin 
(1868)  42  Ala.  366,  to  be  a  will,  not  a 
deed,  although  the  evidences  of  the 
debt,  together  with  the  conveyance, 
were  delivered  to  the  grantees,  where 
the  deed  contains  the  following  qual- 
ification: "And  in  the  event  I  shall 
die  or  be  killed  in  the  casualties  of 
the  war,  whither  I  am  now  going,  then 
all  such  moneys  are  to  become  the 
property  of  my  said  four  sisters,  to  be 
equally  divided  between  them;  but  if 
I  should  survive  and  return,  then  this 
instrument  is  to  be  null  and  void.'* 
"Where  there  is  a  general  reserva- 
tion," the  conrt  says,  **or  something 
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like  a  reserration,  of  the  maker's 
right  to  deal  with  the  property  as  his 
own,  notwithstanding'  the  instrument, 
and  no  conclusive  effect  can  be  given 
to  it  until  the  death  of  the  maker,  the 
law  regards  the  instrument  as  tes- 
tamentary/' 

So,  a  trust  deed  reserving  to  the 
grantor  the  use,  possession,  and  prof- 
its during  his  life  and,  in  addition 
thereto,  the  right  of  directing  con- 
veyances thereof  to  any  person  de- 
sired, is  held  in  Johns  v,  Bowden 
(1914)  68  Fla.  32,  66  So.  166,  not  to 
convey  a  vested  right  in  the  benefi- 
ciaries named  in  the  deedl»  ''but  a  con- 
tingent interest,  subject  to  the  right 
of  the  grantor  to  direct  a  conveyance 
of  the  entire  property  to  others  at  any 
time  during  the  grantor's  life,"  and 
to  be  in  the  nature  of  a  testamentary 
disposition.  The  court  says  that,  "in ' 
effect,  the  entire  beneficial  interest 
and  right  in  the  specific  property  re- 
mained in  the  grantor,  and  could  not 
pass  at  all,  without  his  consent,  till 
after  his  death,  thus  making  the  trust 
deed  not  an  absolute  conveyance  of  a 
vested  right,  in  prsesenti,  of  the  prop- 
erty." 

In  Ellis  V.  Pearson  (1900)  104  Tenn. 
691,  68  S.  W.  818,  the  maker  of  the  in- 
strument gives  to  his  wife,  "after  my 
[his]  death,"  certain  land,  and  re- 
serves the  right  "to  sell  or  dispose 
of  the  above-described  land  till  my 
[his]  death,"  providing  that,  when  he 
so  sells  or  conveys  the  land,  "this  gift 
is  of  no  effect."  The  court  says:  "He 
[grantor]  retains  full  dominion  over 
the  property,  with  the  power  to  de- 
feat his  gift  by  deed  or  will,  {Hroperly 
executed.  It  is  only  after  his  death, 
it  remaining  undisposed  of  by  him  to 
that  time,  that  the  wife's  right  or  es- 
tate becomes  effectual.  This  being  so, 
the  paper  is  testamentary  in  charac- 
ter, and  not  a  deed." 

An  instrument  filled  out  on  a  print- 
ed form  of  a  deed  of  conveyance,  re- 
citing a  consideration,  containing 
words  of  present  grant,  habendum 
and  tenendum  clauses,  and  a  covenant 
of  warranty,  signed,  acknowledged, 
delivered,  and  recorded,  is  not  a  deed 
vesting  a  present  estate,  but  a  will,  it 
is  held  in  Wren  v.  Coffey  (1894)  — 


Tex.  Civ.  App.  — ,  26  S.  W.  142,  where 
the  interest  conveyed  is  "all  of  oue 
right,  title,  and  interest  in  and  to  our 
homestead  .  .  .  ,  should  we  not 
sell  or  dispose  of  the  same  before 
death."  The  language  of  the  in- 
strument, it  is  said,  "is  not  a  mere 
reservation  of  the  right  to  use  and  oc- 
cupy during  the  lifetime  of  tiie  mak- 
ers, but  is  an  express  retention  of  the 
power  of  alienation  during  their  life- 
time. It  was,  in  effect,  a  declaration 
of  intention  that  the  conveyance 
should  not  have  the  effect  to  devest 
title  out  of  the  makers,  .  .  .  during 
the  lifetime  of  such  makers." 

In  Lacy  v.  Comstock  (1896)  66  Kan. 
86,  39  Pac.  1024,  involving  an  instru- 
ment in  the  form  of  a  deed,  reserving 
the  rents  and  profits  of  the  land  con- 
veyed for  the  grantor's  lifetltaie,  and 
also  the  right  of  disposition  of  the 
premises  during  the  grantor's  life- 
tbne,  it  is  said  obiter,  by  the  court, 
that  "it  is  urged  with  much  plausi- 
bility that  the  instrument  is  testa- 
mentary in  its  character." 

See  Mosser  v.  Mosser  (1868)  82  Ala. 
661,  supra,  III.  c,  3,  (e) ;  Seay  v.  Hug- 
gins  (1915)  194  Ala.  496,  70  So.  113, 
supra,  III.  c,  3,  (e) ;  Dye  v.  Dye  (1899) 
108  Ga.  741,  88  S.  E.  848,  supra.  III. 
C  3,  (e) ;  Cunningham  v.  Davis  (1884) 
62  Miss.  866,  supra,  HI.  c,  3,  (e) ;  Rob- 
erts V.  Coleman  (1892)  87  W.  Va.  148, 
16  S,  E.  482,  infra.  III.  c,  8,  (x)  ;  Thor- 
old  V.  Thorold  (1809)  1  Phillim.  Bccl. 
Rep.  (Eng.)  1,  snpra,  m.  c.  8,  (a). 

(Jc)  Oonvej/amie  oondttiontU  on  atu^vor^ 
Aip  of  ffrantee. 

For  cases  construing  instrument  as 
passing  a  present  interest,  see  supra, 

ni.  c,  2  (1). 

The  instrument,  oUierwise  in  tiie 
form  of  a  deed,  under  discussion  in 
Aldridge  V.  Aldridge  (1906)  202  He. 
566,  101  S.  W.  42,  contains  the  follow- 
ing provisions:  "On  this  condition, 
however,  that  if  I  .  .  .  outlive  the 
said  Amelia  J.  Aldridge  [grantee]  the 
land  reverts  back  to  me  in  fee:  That 
if  I  should  die  first,  then  the  said 
Amelia  J.  Aldridge  shall  have  this 
land."  The  instrument  is  held  to  be 
testamentary. 

In  Felley  v.  Earies  (1900)  107  Ky. 
640,  65  S.  W.  660,  an  instrument  giv- 
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mg  a  sum  of  money  to  a  certain 
woman,  "to  .support  her  if  she  should 
be  the  longest  lived,"  and  providing 
that  "this  obligation  is  not  to  be  sold 
nor  assigned,  nor  no  attempt  [made] 
to  collect  it  in  my  lifetime,"  is  held 
to  be  testamentary,  and  subject  to  pro- 
Ute. 

A  provision  in  a  warranty  deed 
that  it  shall  be  void  in  case  %he  gran- 
tee  dies  before  the  grantor  renders 
the  instrument  testamentary  in  char- 
acter and  inoperative  for  want  of 
witnesses,  notwithstanding  that  it 
was  executed  shortly  after  the  grantor 
had  suffered  a  stroke,  and  in  consid- 
eration of  the  care  and  kindness  of 
the  grantee.  Chaplin  v.  Chaplin 
(1919)  105  Kan.  481,  184  Pac.  984. 

And  see  Thomas  v.  Byrd  (1916)  112 
HiSB.  692,  73  So.  726. 

See  also  Hershy  v.  Clark  (1879)  36 
Axk.  lit  37  Am.  Rep.  1,  supra.  III.  c, 
2,  (1);  Bigley  v.  Souvey  (1881)  45 
Mich.  370,  8  N.  W.  98,  infra,  m.  c,.S, 
(o);  Welch  v.  Kinard  (1843)  Speer's 
Eq.  (S.  C)  266,  supra,  ni.  c,  8,  (a). 

(t)  OMveiwfioe  eottdWAnot  on  nuOeer'a 
foUvrw  to  attain  maiorUtf. 

A  written  instrument  bearing  the 
form  of  a  deed,  but  containing  words 
of  gift  only,  and  not  of  grant  or  con- 
veyance, and  giving  to  the  guardian 
of  the  grantor  all  the  money  belong- 
ing to  him  in  the  guardian's  hands, 
provided  the  grantor  does  not  live  to 
be  twen^-one  years  of  age,  is  held  in 
Daniel  v.  Hill  (1875)  52  Ala.  430.  to 
be  a  will,  and  not  a  deed.  "The  death 
of  the  testator  alone  can  operate  to 
create  any  interest  in  the  donee,  and 
it  is,  of  consequence,  a  will,"  is  the 
reason  given  by  the  court. 

(m)  Provisfon  that  property  is  to  he 
Mvlded  atnono  grantees  at  maker't 
death. 

An  instrument  in  the  form  of  a  trust 
deed,  providing  that,  in  a  certain  con- 
tingency, the  property  conveyed  shall 
revert  back  to  the  grantor,  and  that, 
after  the  grantor's  death,  it  shall  then 
be  divided  between  certain  persons,  is 
held  in  Mallery  v.  Dudley  (1848)  4  Ga. 
62,  to  be  a  will,  and  not  a  deed,  the 
interest  conveyed  to  the  last-men- 
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tioned  persons  not  passing  until  "Ktthf 
the  grantor's  death. 

See  Barnes  v.  Stephens  (1899)  107 
Ga.  436,  33  S.  E.  399,  supra.  III.  c,  3, 
(h). 

(n)  Provision  that  title  in  to  vest  or  pa»s 
upon  tnaker'a  death. 

For  cases  .construing  instrument  as 
passing  a  present  interest,  see  supra, 
in.  c,  2  (o). 

The  instrument  in  Bopn  v.  Castle 
(1908)  61  Misc.  474,  115  N.  Y,  Supp. 
583,  altjiough  in  the  form  of  ft  deed, 
contained  the  following  clause:  "This 
conveyance  is  made  and  delivered  upon 
the  express  understanding  and  agree- 
ment l^at  lio  title  to  or  intj^rest  in  any 
of  the  fbreifbing  describfi^  property 
shall  pass  fn>m  tho  grantor  .  ,  .  to 
the  grantee  .  .  .  until  the  death  of 
said  grantor  .  .  .  and  all  of  the 
rents  and  income  of  said  property 
shall  belong  to  and  be  the  property  of 
said  [grantor] .  for  and  during  his  en-  - 
tire  lif etiipCi  and  said  [grantor]^  shall 
have  the  exclusive  control,  manage- 
ment, and  care  of  all  of  said  described 
real  estate  unti}  his  death,  an^  upon 
the  death  of  .  .  .  grantor,  said 
grantee  shall  become  .  .  .  the  ab- 
solute owner  in  fee  simple  of  all  of 
the  foregoing  described  real  estate 
and  property,  subject  to  i^ny  uid  all 
encumbrances  and  taxes,  ,  .  ' .  and 
also  subject  to  aXi  the  debts  and  fu- 
neral e3q>enses  of  said  grantor."  The 
instrument  is  held  of  testamentary 
character. 

Reed  v.  Hazleton  (1887)  37  Kan. 
321,  15  Pac.  177,  involves  a  writing 
not  in  the  fonp  of  a  deed,  and  not 
cimtaining  words  of  present  grant  or 
conveyance.  It  provides  that  the  mak- 
er will,  during  his  lifetime,  "retain  full 
and  peaceful  possession,"  that  the 
grantee  shall  have  his  home  with  the 
grantor,  and  that  after  the  grantor's 
death,  the  right  to  the  land  shall  vest 
in  the  grantee.  The  instrument  is  held 
to  be  testamentary,  there  being  no 
provision  with  respect  to  the  passing 
of  .title  which,  has  a  present  operation. 
The  decision  in  this  case  is  approved 
and  adhered  to  in  a  later  case  in 
(1891)  46  Kan.  78,  26  Am.  St.  Rep. 
86,  26  Pac.  450. 

The .  instrument  in  Wheeles  v.  Du- 
rant  (1861)  8  Rich.  Eq.  (S.  C)  452, 
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Vhile  containiRff  words  of  present 
gift,  resembled  a  will  in  that  gifts 
were  made  in  different  clauses^  to  a 
number  of  donees.  In  the  final  para- 
graph trustees  were  appointed,  **with 
the  full  understanding  that  the  above 
property  does  not  vest  in  another 
[any]  of  the  parties  until  my  death." 
The  instrument  is  held  to  be  testamen- 
tary. 

In  Glover  v.  Fillmore  (1913)  88  Kan. 
546,  129  Fac.  144,  a  widow  entered 
into  an  "agreement  for  maintenance," 
by  which  she  was  to  furnish  her  land 
for  t^e  Joint  use  of  herself  and  a  rela- 
tive, she  having  the  right  to  live  upon 
the  land  during  her  life,  the  relative 
agreeing  to  occupy  and  cultivate  the 
land,  keep  the  premises  in  repair,  pay 
the  taxes,  and  maintain  and  support 
the  widow.  In  the  agreement  she 
covenants  that,  "at  and  upon  her 
death,  this  instrument  shall  stand  for, 
convey,  and  vest  in  the  said  [relative] 
the  fee-simple  title  and  estate,"  in  the 
same  manner  as  if  a  good  warranty 
deed,  upon  sufficient  consideration, 
had  heretofore  been  made.  She  re- 
tains the  option  to  terminate  the  con- 
tract, upon  the  failure  of  the  relative 
to  carry  out  his  part  thereof,  in  which 
event  she  was  to  be  returned  to  pos- 
session of  the  land.  The  instrument 
is  held  to  be  testamentary  in  charac- 
ter. 

A  conveyance  providing  that  "this 
conveyance  is  placed  in  escrow,  and 
shall  be  valid  to  pass  title  to  said 
lands  upon  its  delivery  to  said  gran- 
tee at  or  after  my  decease,"  is  held,  in 
Wilson  v.  Garter  (1906)  182  Iowa,  442, 
109  N.  W.  886,  not  to  pass  a  present 
interest  in  the  land. 

(o)  J*PDvMim  that  property  ^all  con- 
ttnue  aa  malesr'a  during  Ma  life. 

In  Bigley  v.  Souvey  (1881)  45  Mich. 
370,  8  N.  W.  98,  an  instrument  in  the 
form  of  a  deed  contained  the  condition 
that  "the  conveyance  of  land  herein 
named  shall  be  and  continue  the  pr<^ 
erty  of  the  first  party  during  his  life- 
time, and  the  remainder  to  said  second 
party  immediately  at  the  death  of  said 
first  party.  But,  in  the  event  of  the 
death  of  the  second  party  before  the 
said  first  party,  then  the  estate  herein 
shall  go  to  said  first  party  as  before." 
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The  instrument  is  held  to  be  testa- 
mentary, and  to  pass  no  title  whatever. 

A  clause,  reading:  "N.  B. — The  said 
Abner  Lee  [grantor]  holding  in  re- 
serve all  the  within-named  estates, 
both  real  and  personal,  during  Uie 
natural  life  of  the  said  Abner  Lee," 
has  the  effect,  it  is  held  in  Carlton 
v.  Cameron  (1880)  64  Tex.  72,  38  Am. 
Rep.  62<4  of  rendering  an  instrument 
a  will,  although  in  the  form  of  a  deed. 

(p)  ^roviaton  that  properly  ahall  nof  be 
diapoaed  of  during  maker'a  life. 

Where,  in  Siler  v.  Jones  (1908)  38 
Ky.  L.  Rep.  317,  110  S.  W.  265,  the  in- 
struments in  question  contain  the  pro- 
vision that  the  property  shall  not  be 
disposed  of  during  the  life  of  the 
grantor,  except  with  her  consent,  it  is 
said  that  "the  very  language  used  in 
drafting  the  writings  shows  that  the 
grantor  regarded  them  as  testamen- 
tary." 

(9)  Provialon  that  grantee  aluUl  have  na 
intereat  during  maker'a  life. 

A  conveyance  in  the  usual  form,  pur. 
porting  to  convey  real  estate,  but  con- 
taining clauses  providing  that  the  ef- 
fect thereof  is  '*to  commence  after  the 
death  of  both  of  said  grantors,"  and 
that  it  is  agreed  "that  the  grantee 
shall  have  no  interest  in  the  said  prem- 
ises as  long  as  the  grantors  or  either 
of  them  shall  live,"  does  not  pass  any 
present  interest,  it  is  held  in  Leaver 
V.  Gauss  (1883)  62  Iowa,  314,  17  N. 
W.  622,  and  is  testamentary  in  charac- 
ter. "A  declaration  that  the  grantee 
takes  no  interest  during  the  life  of 
the  grantor  is  equivalent,"  the  court 
thinks,  "to  a  declaration  that  no  estate 
is  created." 

(r)  Fravtaion  that  grantee  ia  to  beeome 
owner  upon  maker'a  death. 

For  cases  construing  instrument  as 
passing  a  present  interest,  see  supra, 
m.  c,  2  (r). 

In  Tuttle  V.  Raish  (1902)  116  Iowa, 
331,  90  N.  W.  66,  an  instrument  pro- 
viding that,  in  the  event  of  the  mak- 
er's death  without  children,  after  the 
payment  of  all  just  debts  and  funeral 
expenses,  and  the  cost  of  a  monument, 
the  maker  does  "hereby  make  and  con- 
stitute my  wife  .  .  .  the  sole  owner 
ir.  her  own  right  of  all  our  property 
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.  .  .  that  we  may  be  possessed  of," 
is  held  to  be  testamentary  in  charac- 
ter. 

(a)  ProvMon  that  tiri>peiiy  in  to  become 
that  of  grantee  at  iiiafcer's  death. 

Where  grantor  conveys,  in  consid- 
eration of  love  and  affection,  and  by 
an  instrument  in  the  form  of  a  deed, 
the  title  to  certain  slaves,  the  in- 
strtunent  is  nevertheless  a  wiUr  where 
it  inclades  a  clause  which  provides 
that  the  grantor  "hath  the  full  use  of 
the  said  negroes"  during  her  natural 
lifetime,  and  that,  at  the  time  of  her 
death,  '*the  said  negroes  and  their  in- 
cre^se  shall  rise  and  be  the  property 
of  the  said"  grantee.  Cravy  v.  Raw- 
lins (1850)  8  6a.  450.  "If  the  negroes 
were  to  be  the  proper^  of  Elizabeth 
G.  Cravy  during  the  lifetime  of  Eliz- 
abeth Paramore  [grantor],"  the  court 
says,  'It  is  difficult  to  perceive  how 
they  and  their  increase  could  rise  and 
become  her  property  at  the  time  of 
the  death  of  the  latter." 

In  Symmes  v.  Arnold  (1851)  10  Ga. 
606^  an  instrument  in  the  form  of  a 
deed,  purporting  to  convey  certain 
property  named  therein,  is  held  a  will, 
and  not  a  deed,  where  the  grantor  re- 
serves to  herself  *the  use  of  all  the 
property  during  my  natural  life,  then 
to  go  to  the  above-named  persons,  and 
from  thenceforth  to  be  their  property 
absolutely,  without  any  manner  of 
condition."  "If  an  estate  in  ranain- 
der  was  created,"  the  court  asks,  "and 
a  present  interest  in  the  property  vi^as 
intended  to  have  been  conveyed  to  the 
donees  in  the  instrument,  at  the  time 
of  its  execution,  why  declare  that,  aft- 
er the  terminatiiin  of  the  natural  life 
of  tiie  donor,  U  should  'thenceforth  be 
their  property'  absolutely,  without 
any  manner  of  condition?  The  words, 
'ato>lutely,  without  any  manner  of 
condition,'  were  merely  strong  expres- 
sions employed  by  the  donor,  as  in- 
dicative of  her  intention  that  the 
donees  should  have  the  unrestricted 
right  and  title  to  the  property,  after 
her  death." 

In  Heek  v.  Holton  (1867)  22  Ga.  491, 
the  court,  after  pointing  out  a  possible 
ground  of  distinction  between  the  casa 
Qnder  consideration,  and  the  cases  of 
Snmnes  v.  Arnold  and  Cravy  v.  Raw- 


lins (€ra.)  supra,  says  that  these  two 
cases  are  in  conflict  with  Robinson  v. 
Schley  (1849)  6  Ga.  615,  supra.  III.  c, 

2,  (d),  and  Jackson  v.  Culpepper 
(1847)  3  Ga.  569,  supra,  Ul.  c,  2,  (j), 
and  states  that  it  considers  the  latter 
to  be  correct 

See  Thomas  v.  Byrd  (191$)  112 
Miss.  692,  73  So.  726. 

See  also  Bigley  v.  Souvey  (1881) 
45  Mich.  370.  8  N.  W.  98,  supra.  III. 
c,  3,  (0) ;  Crawford  v.  M'Elvy  (1843) 
2  Speera,  L.  (S.  C)  226,  supra.  III.  c* 

3,  (d). 

(t)  Froviaion  that  property  la  to  go  into 
grantee'a  poaaeaaiott  at  maker'a  death. 

Jordan  v.  Jordan  (1880)  66  Ala.  301, 
involves  an  instrument,  properly  ex- 
ecuted as  either  a  will  or  a  deed  and 
delivered  to  one  of  the  beneficiaries, 
and  recorded  as  a  deed.  By  its  terms, 
in  consideration  of  natural  love  and 
affection,  the  maker  gives,  grants,  and 
conveys  all  her  personal  estate  to  cer- 
tain persons,  giving  each  particular 
articles  of  personalty  and  a  speciiied 
sum  of  money,  and  the  maker's  sons 
were  directed  to  "take  charge  of  all 
the  .  .  .  property  herein  and  else- 
where deeded,  and  that  they  proceed 
to  place  the  owners  thereof  in  pos- 
session of  the  same,  with  the  least 
delay  and  expense  possible  after  my 
death."  The  instrument  is  held  a  will, 
the  court  being  of  the  opinion  that  an 
irrevocable  disposition  of  the  money 
and  personalty  was  not  intended.  It 
is  said:  "Nor  can  It  be  supposed  that 
it  was  the  intention,  if  from  any  cause 
the  identical  money  on  hand  at  the  ex- 
ecution of  the  instrument  should  have 
been  lost  or  converted,  and  at  her 
death  there  were  other  moneys  suiR- 
cient  to  meet  the  dispositions  of  the 
instrument,  that  the  right  of  the 
donees  should  not  attach  to  such  mon^ 
eys — that  their  rights  were  confined 
and  limited  to  the  identical  money  in 
the  hands  of  the  donor  when  the  in- 
strument was  executed.  Yet,  if  it  is 
a  deed,  speaking  and  taking  effect 
from  its  execution,  that  would  be  the 
consequrace.  .  .  .  %gain,  the  dis- 
position is  of  all  the  personal  property 
of  the  donor;  and,  if  it  be  a  deed,  it 
strips  her  of  all  right  and  interest 
therein,  except  possession  during  her 
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life.  It  ia  evident,  portions  of  this 
proper^  must  be  consumed  in  the  use, 
and  much  of  it  was  of  that  kind  which 
may  be  designated  perishable."  In  ad- 
dition to  these  considerations,  the 
court  is  fnflnenced  also  by  a  provision 
granting  to  one  beneficiary  "a  horse 
to  be  selected  of  her  own  choice,  out 
of  my  stock  of  horses,"  and  a  clause 
containing  directions  with  respect  to 
the  grantor's  burial. 

And  see  Babb  v.  Harrison  (1856)  9 
Hich.  Eq.  (S.  C)  111,  70  Am.  Dec.  203, 
where,  upon  the  constmction  of  the 
whole  of  an  instrument,  in  which  a 
mother  gave,  made,  and  bequeathed 
certain  slaves  to  her  son,  to  go  into 
his  possession  at  her  death,  it  is  held 
to  be  a  will. 

See  also  Tannig  v.  Hannig  (1893) 
—  Tex.  Civ.  App.  — .  24  S.  W.  695,  su- 
pra, n.  g,  where  the  jury  held  the  in- 
strument to  be  a  will,  upon  construc- 
tion of  it  in  connection  witih  evidence 
not  set  out  in  the  case. 

(u)  2*rovMon  thmt  property  is  to  be 
delivered  at  maJeer'a  death. 

An  instrument,  in  the  form  of  a 
deed,  conveying  a  slave  for  a  valuable 
consideration,  to  be  delivered  at  the 
death  of  the  seller,  is  held  in  Mc- 
Glawn  T.  McGlawn  (1856)  17  Ga.  234, 
to  be  a  deed  containing  a  reservation 
of  a  life  estate  in  the  slave,  and  not  a 
will. 

(v)  Provision  that  maker  shall  retain 
poaaeaei<ni  of  inatmment  during  life- 

time. 

In  Kelly  v.  Richardson  (1892)  100 
Ala.  584,  13  So.  786,  an  instrument  in 
the  form  of  a  deed,  granting,  bargain- 
ing, and  -selling  a  lot  of  land,  but  re- 
serving the  "use,  occupation,  and  en- 
joyment and  control  of  the  same"  for 
the  grantor's  life,  and  providing  that 
he  is  "to  retain  possession  of  this  con- 
veyance" during  the  term  of  his  nat- 
ural life,  is  held  to  be  a  will,  and  not 
a  deed. 

So,  it  is  held  in  Griffin  v.  Mcintosh 
(1903)  176  Mo.  392,  75  S.  W,  677,  on 
later  appeal  C1905)  188  Mo.  327,  87 
S.  W.  455,  that  an  instrument  in  the 
form  of  a  deed  is  testamentary,  as 
conveying  no  present  interest,  where 
it  contains  a  clause  providing  that  the 


maker  and  his  wife  are  to  live  on  the 
land  conveyed,  until  their  deaths,  as 
members  of  the  grantee's  family,  and 
reciting  that  the  deed  is  to  be  held  in 
the  possession  of  the  maker  and  his 
wife  until  their  deaths,  at  which  time 
it  is  to  be  delivered  to  the  grantee. 

Where  a  grantor,  in  an  instrument 
in  the  form  of  a  deed,  provides  that 
the  deed  shall  be  delivered  to  the 
grantee  at  his  death,  at  which  time 
her  title  shall  become  absolute  upon 
the  performance  of  certain  conditions,, 
it  is  said  in  Guly  v.  Upham  (1903) 
1S5  Mich.  ISl,  106  Am.  St.  Rep.  888, 
97  N.  W.  405,  that  "it  is  quite  appar- 
ent that  the  grantor,  in  this  deed,  in- 
tended that  title  should  remain  in  him 
until  after  he  died,  and  that  it  should 
then  pass  to  defendant  [grantee],  if 
she  had  performed  the  conditions. 
This  intent  was  testamentary  in  char- 
acter, and  could  not  be  consummated 
by  a  deed." 

(w)  conveyance  to  tcife  "duHfW  fc«r 
tcidouhood." 

While  admitting,  in  Sartor  v.  Sartor 
(1861)  39  Miss.  760,  that  the  natural 
import  of  the  language  used  in  a  deed, 
in  which  the  grantor  gives  all  of  his 
property  to  his  wife,  "during  her  wid- 
owhood"  is  an  immediate  vesting  of 
title  in  the  wife  with  a  pos^>on«nent 
of  enjoyment,  it  is  held  that,  in  view 
of  the  fact  that  such  a  construction 
will  have  the  effect  of  stripping  the 
grantor  of  his  entire  estate,  real  and 
personal,  and  of  the  improbability  that 
the  grantor  intended  it  to  have  such 
effect  the  instrument  should  be  re- 
garded as  a  will. 

(X)  Provision   that   maker's  eacecutors 
shall  convey,  after  maker*s  death. 

For  cases  construing  instrument  as 
passing  a  present  interest,  see  supra, 
III.  c,  2  (w). 

An  instrument  designated  a  bond, 
reciting  that  the  owner  of  lands  re- 
tains full  possession  of  them  during 
his  lifetime,  and  reserves  the  right  to 
make  conveyance  of  them,  but  iffovid- 
ing  that,  in  case  he  does  not  convey 
the  land  during  his  lifetime,  this  in- 
strument "is  to  be  construed  aa  a  con- 
veyance" to  a  certain  person,  is  held 
in  Roberta  v.  Coleman  (1892)  87  W. 
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Va.  143,  16  S.  E.  482,  to  be  a  will,  and 
not  a  deed.  The  court  says  that  it 
"reserves,  not  simply  possession  of  the 
land  durinir  Coleman's  [maker's]  life, 
but  also  power  to  dispose  of  and  con- 
vey it  as  he  might  choose,  thus  divert- 
ing it  from  the  beneficiary  under  it» 
and  directs  his  executors  after  his 
death  to  convey  it,  thus  unequivocally 
manifesting  an  intent  that  it  take  ef- 
fect only  after  his  death.  True,  it 
does  say  that,  if  he  should  not  convey 
it  during  life,  this  instrument  is  to  be 
deoned  a  conveyance;  but  it  is  not  to 
so  operate  until  after  his  death." 

A  paper,  signed  by  decedent,  pur- 
porting to  give  his  home  to  his  house- 
keeper, and  ordering  his  executor, 
referred  to  by  name,  to  execute  and  de- 
liver a  deed  therefor  after  his  death, 
-was  held  in  Losche's  Estate  (1919) 
264  Pa.  68,  107  Atl.  376,  to  be  tes- 
tamentary in  character  so  that  no  suit 
for  specific  performance  could  be 
maintained  thereon.  The  court  ob- 
served that  the  deed  vested  no  present 
interest,  but  only  appointed  what  was 
to  be  done  after  the  death  of  the  mak- 
er, and  that  that  was  the  test  of  its 
character. 

IF.  Conveyance  aa  both  uiU  and  deed. 

In  holding  it  proper  to  construe  one 
portion  of  an  instrument  to  be  a  deed, 
and  another  portion  of  the  same  in- 
strument to  be  a  will,  the  court,  in 
Bobinson  v.  Schly  (1849)  6  Ga.  615, 
says:  "Must  a  conveyance  be  neces- 
sarily homogeneous?  Or  can  it  not 
be  a  deed  in  part,  and  a  will  as  to 
another  part?  What  is  there  to  pre- 
vent a  person,  in  tiie  same  instrument, 
to  sell  or  give  a  piece  of  property  to 
one,  and  to  will  another  piece  to  the 
same  individual?  A,  in  considesation 
of  love  and  natural  affection,  or  $500 
paid  him  by  B,  gives  or  sells  to  B  a 
negro  by  the  name  of  Jim,  and  wills 
and  bequeaths  at  his  death  the  rest 
of  his  estate,  real  and  personal,  to  the 
said  B.  Can  legal  ingenuity  suggest 
a  plausible  reason  for  not  construing 
this  instrument  a  deed  of  gift,  or  bill 
of  sale,  as  to  Jim,  and  a  will  as  to  the 
residue  of  A's  property?" 

So  where,  in  Powers  v.  Scharling 
(1902)  64  Kan.  339,  67  Pac.  820,  the 
maker  of  an  instrument  designated  a 
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will  included  therein  a  conveyance  of 
a  present  interest  in  her  e&tate,  sub- 
ject to  a  life  estate  therein,  it  is  said 
that,  if  "the  testator  intended  that 
the  grant  should  take  effect  upon  the 
execution  of  the  instrument  as  to  cer- 
tain of  his  property  then  in  posses- 
sion, and  as  to  certain  other  of  his 
estate  not  until  his  death,  the  in- 
strument, having  been  properly  ex- 
ecuted, would  be  a  contract,  and  ir- 
revocable as  to  that  part  in  possession 
and  to  which  it  was  intended  to  vest 
the  title,  and  testamentary  as  to  the 
residue." 

And  where,  in  Kinnebrew  v.  Kinne- 
brew  (1860)  35  Ala.  628,  an  in- 
strument in  the  form  of  a  deed  of  gift 
is  construed  as  a  deed  of  gift  with 
respect  to  a  slave  of  which  it  makes 
disposition,  and  as  a  testamentary  in- 
strument with  respect  to  a  sum  of 
money  of  which  it  disposes,  it  is  held 
proper  to  construe  one  part  of  the  in- 
strument as  a  deed,  and  another  as 
a  will.  This  is  true,  the  court  says, 
"in  reference  to  an  instrument  which 
employs  variant  and  distinct  terms  in 
reference  to  different  articles,  clearly 
indicating  the  intent  to  give  the  one 
a  testamentary  and  the  other  a  pres- 
ent operation." 

It  is  said  in  Thompson  v.  Johnson 
(1851)  19  Ala.  69.  that  "one  and  the 
same  instrument  cannot  be  a  will 
and  a  deed;"  iMit,  referring  to  that 
case,  it  is  said  in  Kinnebrew  v.  Kinne- 
brew (Ala.)  supra,  that  "this  remark 
may  be  correct  in  reference  to  the  in- 
strument which  was  then  before  the 
court;  but  it  cannot  be  true,  as  the 
authorities  show,  in  reference  to  an 
instrument  which  employs  variant 
and  distinct  terms  in  reference  to  dif- 
ferent articles,  clearly  indicating  the 
intent  to  give  the  one  a  testamentary, 
and  the  other  a  present,  operation." 
Apparently,  the  language  used  in  the 
earlier  case  meant  nothing  more  than 
that,  with  respect  to  the  same  article, 
an  instrument  cannot  be  viewed  both 
as  a  will  and  a  deed. 

After  holding,  in  Kyle  v.  Perdue 
(1888)  87  Ala.  428,  6  So.  296,  that  one 
portion  of  the  instrument  under  con- 
sideration is  a  deed,  the  court,  in  dis- 
cussing the  effect  of  a  subsequent 
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clause  in  the  same  instrument,  says: 
"The  clause  of  the  instrument,  in  ref- 
erence to  such  remaining  income  and 
profits,  can,  probably,  take  effect  only 
as  a  testament." 

It  is  said  obiter  in  Craft  t.  Moon 
(1917)  —  Ala.  — ,  76  So.  802,  that  "a 
written  instrument  may  sometimes  op- 
erate, both  as  a  will  and  as  a  deed; 
that  is,  partly  as  a  deed,  and  partly 
as  a  will." 

See  Mallery  t.  Dudley  (1848)  4  Ga. 
62.  where,  without  raising  a  question 
as  to  the  propriety  of  such  action,  an 


instrument  in  the  form  of  a  deed  is 
held  a  will  as  to  a  part  of  the  prop- 
erty disposed  of,  and  a  deed  as  to  the 
remainder. 

And  see  Kaufman  v.  Ehrlich  (1894) 
94  Ga.  169,.  21  S.  E.  377,  where,  after 
holding  the  instrument  under  consid- 
eration to  be  a  deed  as  to  the  property 
in  question,  it  is  said  that,  as  to  other 
property  disposed  of  therein,  "it  may 
be  testamentary,"  but  that  that  is  im- 
material, as  none  of  that  property  is 
Involved  in  the  controversy. 

E.  L.  D. 


E.  J.  DILLEHAY,  Appt., 

V. 

W.  H.  MINOR. 


lotea  8uprem0  Court  ^  January  SO,  1020, 


(_  Iowa,       175  N.  W.  838.) 


Landlord  and  tenant  —  common  stairway  —  effect  of  absence  of  tenants. 

1.  A  landlord  maintainins:  a  stairway  leading  to  rooms  which  are  usually 
occupied  by  several  persons,  on  the  second  floor  of  his  building,  is  not 
absolved  from  the  duty  of  having  it  in  safe  condition  by  the  fact  that  all 
rooms  except  one  had  become  vacant. 

\See  note  on  this  question  beginning  on  page  109.] 

Appeal  — :  directed  verdict  —  construe-    Landlord  and  tenant  —  use  of  unsafe 


tim  of'  evidence. 
2.  Upon  appeal  from  a  directed  ver- 
dict for  one  party  the  other  party  is 
entitled  to  the  benefit  of  the  most  fa- 
vorable construction  of  which  the 
testimony  is  reasonably  susceptible. 


passage  —  effect. 
3.  A  tenant  occupying  a  room  on  tiie 
second  floor  of  a  building  is  not  negli- 
gent as  matter  of  law  in  attempting  to 
use  a  stairway  to  reach  his  room,  which 
he  knows  to  be  old  and  dilapidated, 
in  preference  to  a  safer  one  which  has 
been  provided  for  him. 
[See  16  R.  C.  L.  1049.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Dickin- 
son County  (De  Land,  J.)  in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by  his 
negligence.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Francis  &  Owen,  for  appel-    control,  and  if  he  be  negligent  in  this 


lant: 

Where  a  landlord  leases  portions  of 
his  property  to  different  tenants,  re- 
taining control  of  a  portion  thereof  for 
their  common  use  and  convenience,  the 
law  imposes  upon  him  the  duty  to  use 
reasonable  care  to  keep  in  safe  condi- 
tion the  portion  over  which  he  retains 


regard,  and  a  personal  injury  results 
to  a  tenant  by  reason  of  a  defect  due 
to  such  negligence,  he  is  reBponsible  in 
damages  therefor. 

Bailey  v.  Kelly,  L.R.A.1916D,  1226, 
note;  Mesher  v.  Osborne,  48  L.R.A. 
(N.S.)  920,  note;  Shipley  v.  Fifty  Asso- 
ciates, 101  Masis.  254,  3  Am.  Rep.  346; 
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Looney  v.  McLean,  129  Mass.  36.  37 
Am.  Rep.  296;  Sawyer  t.  HcGilUcuddy, 
81  Me.  318,  3  L.R.A.  459,  10  Am.  St 
Rep.  260,  17  Atl.  124;  DolUu^  v.  Rob- 
erta, ISO  N.  Y,  269,  14  L.R.A.  242,  29 
N.  E.  104;  Sisrsrins  t.  McGill.  3  L.R.A. 
(N.S.)  316,  and  note,  72  N.  J.  L.  268, 
111  Am.  St.  Rep.  666.  62  Atl.  411,  19 
Am.  Neg.  Rep.  385;  Flaherty  v.  Nie- 
man,  126  Iowa,  546,  101  N.  W.  280,  17 
Am.  Neg.  Rep.  54;  Burner  v.  Higman 
&  S.  Co.  127  Iowa,  680,  103  N.  W.  802; 
Morse  v.  Houghton,  168  Iowa,  279,  136 
N.  W.  675;  Sterr  v.  Sperry,  184  Iowa, 
540,  167  N.  W.  631. 

Messrs.  Heald  &  Cook  for  appellee. 

Weaver,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  defendant  is  the  owner  of  a 
two-story  building  in  the  town  of 
Milford.  The  first  story  is  occupied 
and  used  by  him  as  a  pool  hall.  The 
second  story  is  divided  into  rooms  to 
let.  Some  of  these  rooms  are 
reached  only  by  a  flight  of  stairs  at 
the  rear  of  the  building.  Access  to 
the  other  rooms,  several  in  numbor, 
is  provided  by  a  flight  of  stairs  1^- 
ing  up  the  side  of  the  building  from 
the  front,  and  another  leading  up 
the  same  side  from  the  rear  and 
landing  on  a  common  platform  at 
the  level  of  the  second  floor.  From 
this  platform  there  is  an  entrance 
which  serves  all  the  second-floor 
rooms  except  those  at  the  rear  al- 
ready mentioned. 

In  April,  1917,  the  defendant 
employed  plaintiff  to  take  charge  of 
the  pool  hall,  for  which  service 
plaintiff  was  to  receive  a  stipulated 
weekly  wage  and  to  have  the  use  of 
one  of  the  rooms  on  the  second  floor 
to  which  access  was  had  by  the  two 
stairways  and  platform  to  which  we 
have  just  referred.  Plaintiff  took 
possession  of  the  room  assigned  to 
him,  and,  as  the  two  flights  of  stairs 
leading  to  the  entrance  platform 
were  both  open,  he  used  either,  as 
happened  to  be  most  convenient,  for 
the  purposes  of  ingress  and  egress. 
In  May,  1917,  when  he  had  been  in 
the  defendant's  service  about  six 
weeks,  plaintiff  left  the  pool  hall  to 
go  to  his  room  by  way  of  the  stairs 
leading  up  from  the  sidewalk  in 
front  to  the  landing  platform.  In  so 
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doing  the  fourth  or  fifth  step  from 
the  bottom  gave  way,  causing  him 
to  fall  back  to  the  sidewalk  and  suf- 
fer bodily  injury  of  more,  or  less 
serious  character. 

Later  this  action  was  brought  at 
law  to  recover  damages  on  account 
of  such  injury,  which  it  is  alleged 
was  occasioned  by  the  defendant's 
negligence  in  permitting  the  stairs 
to  become  and  remain  in  a  rotten, 
decayed,  and  unsafe  condition. 

Answering  this  claim,  defendant 
admits  that  the  stairway  was  old, 
decayed,  and  unsafe,  and  that  plain- 
tiff fell  thereon,  but  denies  that  he 
was  injured,  and  denies  that  defend- 
ant is  chargeable  with  any  negli- 
gence with  respect  to  said  stairway 
or  with  respect  to  the  plaintiff's  fall 
or  alleged  injury. 

It  is  further  pleaded  that  plaintiff 
knew  the  condition  of  the  stairway ; 
that  the  other  flight  of  stairs  to  the 
platform  was  safe  to  the  knowledge 
of  the  plaintiff;  that  access  to  his 
room  by  the  safe  way  just  men- 
tioned was  as  convenient  aa  by  the 
unsafe  way,  and  plaintiff,  having 
used  the  latter  with  full  knowledge 
and  appreciation  of  its  dangerous 
condition,  assumed  the  risk  of  such 
use,  and  for  like  reasons  is  also 
chargeable  with  contributory  negli- 
gence. 

The  issues  so  joined  were  tried  to 
a  jury.  At  the  dose  of  the  evidence, 
both  parties  having  rested,  the  de- 
fendant moved  for  a  directed  ver- 
dict in  his  favor,  on  the  following 
grounds: 

(1)  That  it  conclusively  appears 
that  the  defect  in  the  stairs  was 
open  and  visible,  and  that  another 
and  safe  way  was  provided  for  plain- 
tiff's entrance  to  his  room,  and 
plaintiff,  having  taken  the  danger- 
ous way  with  full  knowledge  of  the 
conditions,  assumed,  the  risk. 

(2)  That  as  a  matter  of  law  plain- 
tiff should  be  held  guilty  of  contrib- 
utory negligence. 

(3)  That,  plaintiff  being  in  the 
sole  possession  of  the  rooms  served 

these  stairways,  the  defaidant, 
as  landlord,  was  under  no  duty  or 
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obligation  to  make  the  entrance  or 

stairs  safe  for  plaintiff's  use. 

This  motion  was  sustained  gener- 
ally, and  from  that  ruling  and  from 
the  judgment  entered  upon  the  di- 
rected verdict  the  plaintiff  appeals. 

I.  In  argument  to  this  court  coun- 
sel on  both  sides  give  principal  at- 
tention to  the  third  or  last  proposi- 
tion above  mentioned,  relating  to 
the  duty,  if  any,  resting  upon  a  land- 
lord to  provide  or  maintain  a  rea- 
sonably safe  entrance  to  leased 
premises. 

It  seems  to  be  conceded  by  appel- 
lant that,  where  the  landlord  leases 
the  entire  premises  to  a  tenant, 
without  any  promise  or  covenant  to 
repair  or  keep  in  repair,  the  tenant 
t£^es  the  premises  as  he  finds  them 
and  assumes  the  risk  of  their  safety. 

It  is  insisted,  however,  this  rule 
does  not  extend  to  entrances,  stair- 
ways, platforms,  corridors,  and  the 
like,  in  which  the  tenant  is  granted 
no  more  than  the  right  to  use  in 
common  with  the  landlord,  or  with 
other  tenants  of  the  landlord,  and 
that  in  such  case  the  latter  is 
chargeable  with  negUgeiice  if  he 
fails  to  exercise  reasonable  care  to 
keep  the  common  passages  in  proper 
condition,«and  he  is  liable  to  the  ten- 
ant for  injury  so  occasioned  to  him. 

The  appellee  does  not  seriously 
question  the  correctness  of  this  po- 
sition, but  denies  that  plaintiff  has 
made  a  case  for  an  application  of  the 
conceded  principle,  because,  say 
counsel,  the  plaintiff  at  the  time  of 
his  injury  was  the  only  tenant  in 
any  of  the  rooms  served  by  this 
stairway,  and  he  is  therefore  not 
within  the  rule  which  charges  the 
landlord  with  any  responsibility  for 
the  condition  of  a  stairway  or  en- 
trance used  in  common. 

Giving  to  the  plaintiff,  as  we  are 
required  to  upon 
dKcTiJ  ^Tdiet  this  record,  the 
.^oi..tF«etio>  benefit  of  the  most 
favorable  construc- 
tion of  which  the  testimony  is  rea- 
sonably susceptible,  the  jury  could 
have  found  that  plaintiff  was  not  the 
lessee  of  all  the  rooms  served  by  this 
stairway  or  oitrance;  that  one  or 


more  of  the  rooms  were  occupied  by 
other  tenants  of  the  defendant, 
when  plaintiff  took  possession  of  his 
room,  and,  although  vacant  at  the 
time  of  the  accident,  they  were  nev- 
ertheless under  the  control  of 
defendant  himself,  with  full  power 
and  authority  to  let  them  to  pther 
tenants  without  the  consent  of  the 
plaintiff.  As  a  witness  in  his  own 
behalf,  the  defendant  describes  the 
premises  let  to  the  plaintiff  as  fol- 
lows :  "I  told  him  I  had  those  rooms 
upstairs  there,  and  I  wasn't  going  to 
rent  and  would  have  no  use  for  until 
I  rebuilt  those  steps  and  fixed  the 
rooms  up,  and  I  told  him  he  could 
have  one  of  them  if  he  wanted  it." 

Plaintiff  denies  that  defendant 
said  anything  to  him  about  the  front 
stairs  being  unsafe,  but  says :  "The 
room  he  let  me  have  is  the  second 
n>om  from  the  west  end  on  the 
second  floor." 

There  is  also,  as  already  stated, 
evidence  from  which  it  could  be 
found  that  some  of  the  other  rooms 
were  occupied  by  other  tenants 
when  plaintiff  moved  in,  thous^ 
these  t^iants  had  vacated  the  prem- 
ises before  the  accident.  If  these 
things  be  true,  and  their  truth  was 
for  the  jury  to  pass  upon,  the  plain- 
tiff was  never  leased  or  given  exclu- 
sive possession  of  more  than  one  of 
the  rooms  having  their  entrance  and 
exit  over  the  common  platform. 
The  fact  that  the  other  rooms  had 
become  vacant  does 
not,  in  our  judg-  {;V.^J^JS„i-^ 
ment,  operate  to  »tairw»y— e«ect 
discharge  the  de- 
fendant  from  his 
obligation  to  look  after  the  safety 
of  the  stairs  upon  which  he  himself 
and  all  of  his  tenants  in  that  part  of 
the  balding  depended,  in  common 
with  plaintiff,  for  the  beneficial  use 
of  the  premises.  The  reciprocal 
duties  and  obligations  of  the  land- 
lord and  tenant  with  reference  to 
ways  or  passages  enjoyed  in  com- 
mon are  to  be  tested  by  their  con- 
tract, and  do  not  fluctuate  or  disap- 
pear and  reappear  according  as  the 
other  rooms  or  apartments  to  which 
the  common  passages  are  appurte- 
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nant  may  or  may  not  be  filled  with 
tenants. 

The  general  subject  of  the  liabil- 
ity of  the  landlord  for  the  condition 
of  entrances  and  hallways  in  tfliild- 
ings  leased  by  him  has  been  consid- 
ered by  this  court  on  several  occa- 
sions. Burner  v.  Higman  &  S.  Go. 
127  Iowa,  588, 103  N.  W.  802;  Morse 
V.  Houghton,  158  Iowa,  282,  136  N. 
W.  675.  See  also  Watkins  v.  Good- 
all,  138  Mass.  533;  Looney  v.  Mc- 
Lean, 129  Mass.  33,  37  Am.  Rep. 
295;  Starr  v.  Speny,  184  Iowa,  540, 
167  N.  W.  531 ;  Peil  v.  Reinhart.  127 
N.  y.  381,  12  L.R.A.  843,  27  N.  E. 
1077;  Siggins  v.  McGill,  72  N.  J.  L. 
263,  3  L.R.A.(N.S.)  316,  111  Am. 
St.  Rep.  666,  62  At!.  411,  19  Am. 
Neg.  Rep.  385 ;  18  Am.  &  Eng.  Bnc. 
Law,  2d  ed.  220  ;  24  Cyc.  1116— all 
holding  to  the  ride  as  contended  for 
by  the  appellant. 

The  law  as  laid  down  by  these  au- 
thorities has  the  general  approval  of 
the  courts.  With  the  rule  thus  set* 
tied,  the  question  left  in  the  case  is 
one  of  fact  on  which  there  appears 
to  be  a  conflict  of  evidence,  the  de- 
termination of  which  is  for  the  jury. 

There  was  no  such  state  of  facts 
developed  on  the  trial  as  would  jus- 
tify the  court  in  holding  the  plain- 
tiff chargeable  with  assumption  of 
risk  as  a  matter  of  law.  The  de- 
fendant testifies  that  he  notified 
plaintiff  of  the  unsi^e  condition  of 
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the  stairs,  and  that  plaintiff  knew 
their  condition  to  be  such  that  he 
could  not  safely  use  them,  but  this 
the  plaintiff  denies.  If  a  jury 
should  accept  plaintiff's  story  in  this 
re3pect,'there  was  no  assumption  of 
risk.  The  same  may  be  said  upon 
the  question  of  contributory  negli- 
gence. Even  if  plaintiff  did  know 
that  the  stairs  were 
old  and  dilapidated.  ^nmS!JS::S. 
or  that  the  other 
stairway  afforded  a  safer  passage, 
it  does  not  follow  conclusively  that 
he  was  negligent  in  using  the  front 
stairs;  for  if,  as  a  reasonably  pru- 
dent person,  he  had  the  right  to  be- 
lieve and  did  beheve  that  he  could 
make  the  ascent  in  safety  by  exer^ 
cising  proper  care,  then  a  finding  by 
the  jury  that  he  was  not  negligent 
should  be  upheld.  Kendall  v.  Albia, 
73  Iowa,  241,  34  N.  W.  833;  Nichols 
V.  Laurens,  96  Iowa,  388,  65  N.  W. 
335;  Norris  v.  Cudahy  Packing  Co. 
124  Iowa,  751,  100  N.  W.  853.  17 
Am.  Neg.  Rep.  48. 

It  follows,  we  think,  that  the  per- 
emptory direction  of  a  verdict  for 
defendant  is  not  sustainable  upon 
any  of  the  grounds  assigned  for  it, 
and  the  judgment  appealed  from 
must  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

Ladd,  Gaynor,  and  Stevens,  JJ., 
concur. 


ANNOTATION. 


Landlord's  liability  for  condition  of  common  enlranoe  or  ttnrway  which,  at 
the  time  of  the  kttmg  or  the  mjiiry,  served  but  one  tenant. 


In  connection  with  the  subject  un- 
der consideration,  it  is  to  be  remem- 
bered that  by  the  great  weight  of 
authority  the  landlord  is  generally  ab- 
solved from  liability  for  personal  in- 
juries to  the  tenant,  due  to  defects  in 
the  leased  premises  over  which  the 
landlord  surrenders  control  at  the 
time  of  the  letting.  16  R.  C.  L.  p.  565. 
On  the  other  hand,  where  the  landlord 
leases  premises  which  are  occupied  by 
different  tenants,  and  he  reserves  con- 
trol over  the  entrances,  stairways. 


halls,  etc.,  for  the  common  use  of  the 
different  tenants,  the  law  imposes  on 
him  the  duty  of  exercising  reasonable 
care  to  keep  this  portion  of  the  prem- 
ises in  repair,  and  he  is  liable  for  per- 
sonal injuries  to  the  tenant  or  the 
tmantfs  privies,  due  to  defects  in  the 
premises  ascribable  to  the  negligence 
of  the  landlord  in  keeping  them  in  re- 
pair. 16  R.  C.  L.  p.  557.  The  reported 
case  (DiLLSHAY  v.  Minor,  ante,  106) 
raises  the  question  as  to  which  of 
these  rules  is  to  apply  where  the  en- 
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trance  to  the  leased  premises  is  for 
the  benefit  of  more  than  one  tenant, 
but  at  the  time  of  the  letting,  or  the 
time  of  the  injury*  tiie  premises  are 
occupied  by  only  one  tenant.  Upon 
this  point  no  other  case  has  been 
found:  The  reported  -case  holds  that 
the  liability  of  the  landlord  is  not  af- 
fected by  the  fact  that  at  the  time  of 
the  letting  the  premises  were  occupied 
only  by  the  tenant  who  was  injured. 
A  similar  question  was  presented  in 
Flanagan  v.  Welch  (1915)  220  Man. 
186, 107  N.  E.  979.  In  that  case  it  was 
claimed  that  because  there  were  only 


two  tenants  being  served  the  rule 
holding  the  landlord  liable  should  not 
apply.  The  court,  however,  denied 
this  contention,  and  said  that  the  li- 
ability of  the  landlord  was  not  affect- 
ed by  the  fact  that  the  stairway  or 
steps  were  used  by  only  two  tenants  in 
common,  rather  than,  a  great  number 
of  tenants;  adding,  that  the  rule,  be- 
ing founded  in  practical  considera- 
tions, should  not  be  limited  by  nice 
distinctions,  and  should  apply  in  case 
of  common  stairways  used  by  a  few  as 
well  as  where  used  by  many. 

A.G.  S. 


BELLE  SCHOOLEY,  Appt., 

V. 

EUGENE  B.  SCHOOLEY. 
CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY,  Garnishee. 

loiea  Supreme  Court  ^December  11,  1017* 

(184  Iowa,  835,  169  N.  W.  66.) 

Exemption  —  wages  —  judgment  for  alimony. 

1.  An  exemption  of  the  earnings  for  personal  service  of  a  debtor  head 
of  a  family  protects  the  wages  for  8U<^  services  of  a  divorced  man  who 
has  remarried  and  is  the  head  of  a  family,  from  seizure  under  execution 

upon  his  first  wife's  judgment  for  alimony. 

ISee  note  on  this  question  beginning  on  page  123.] 

—  debt  —  judgment  for  alimony.  has  been  fixed  by  judgment  is  a  debt 

2.  A  judgment  for  alimony  is  a  debt    by  contract. 

within  the  meaning   of  exemption  Exemption  —  purpose  of  laws. 

j^^g^  4.  Exemption  laws  are  intended  not 

ro'    11  D  r  T   KM  1  simply  for  the  protection  of  the  debtor, 

Lssee  n  K.  K..  i..  &3/.J  primarily  for  the  protection  and 

Ccmtract  —  judgment  for  alimony.  support  of  his  family. 

S.  An  obligation  for  alimony  which  [See  11  R.  G.  L.  491.  492.] 

(Salinger,  Stevens,  and  Ladd,  JJ.,  dissent.) 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Wood- 
bury County  (Sears,  J.)  granting  a  motion  to  discharge  the  garnishee 
in  an  action  brought  to  reach  and  subject  to  the  payment  of  a  judg- 
ment for  alimony,  wages  earned  by  defendant  in  the  service  of  the  gar- 
nishee company.  Affii'med. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Kass  Brothers  and  Foster  6.  construed  in  favor  of  those  daiming 
Iddings  for  appellant.  their  benefit. 

Mr.  George  G.  Yeaman,  for  appellee :  Kaiser  v.  Seaton,  62  Iowa,  463,  17 
Exemption  laws  are  to  be  liberally    N,  W.  664;  Lames  v.  Armstrong,  162 
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Iowa,  827.  49  L.R.A.(N.S.)  691, 144  N. 
W.  1.  Ann.  Cas.  1916B,  611;  Sterman 
T.  Hann,  160  Iowa,  S66,  46  LJLA. 
(N.S.)  287,  141  N.  W.  934;  Union 
Coun^  Invest  Co.  t.  Hessix,  162  Iowa, 
412, 132  N.  W.  823. 

The  head  of  a  family,  within  the 
meaning  of  the  Exemption  Law,  is  the 
one  who  conducts,  supervises,  and  man- 
ages the  affairs  of  the  household. 

Blair  v.  Fritz,  162  Iowa,  716,  144 
N.  W.  611. 

And  if  the  hushand  is  under  no  dis- 
ability as  a  matter  of  law,  he  is  the 
head  of  the  family. 

Van  Doran  v.  Morden.  48  Iowa,  186. 

Property  which  cannot  be  levied  up> 
on  is  not  subject  to  a  judgment  lien, 
though  the  provision  forbidding  levy  is 
found  in  other  than  the  regular  exemp- 
tion statutes. 

Turrill  v.  McCarthy,  114  Iowa,  681, 
87  N.  W.  667;  Loring  v.  Small,  50 
Iowa.  271. 

The  decree  of  divorce  was  a  ilnality 
as  to  the  rights  of  plaintiff  as  against 
the  property  of  defendant 

Cole  v.  Cole,  139  Iowa,  609,  117  N. 
W,  988;  Kwentaky  v.  Sirovy,  142  Iowa, 
385,  121  N.  W.  27;  Roberts  v.  Playle, 
150  Iowa,  279,  129  N.  W.  945. 

Plaintiff  took  a  general  judgment  for 
so  much  money,  and  with  an  execution 
issued  thereon,  she  can  levy  upon  noth- 
ing which  would  not  be  subject  to  levy 
by  any  other  money  creditor. 

Byers  V.  Byers,  21  Iowa.  268. 

The  judgment  is  but  a  debt  find  the 
plaintiff  thereunder  is  not  entitled  to 
precedence  or  greater  rights  than  would 
be  the  holder  of  any  other  judgment. 

Whitcomb  v.  Whitcomb,  52  Iowa,  715, 
2  N.  W.  1000;  Warner  v.  Cammack,  37 
Iowa,  642;  Johnson  v.  Butler,  2  Iowa, 
535;  Rodman  v.  Munson,  13  Barb.  197 ; 
New  Jersey  Ins.  Co.  v.  Meeker,  37  N. 
J.  L.  300;  Dunsmoor  V.  Furstenfeldt  88 
CaL  522, 12  L.R.A.  508,  22  Am.  St.  Rep. 
331,  26  Pac.  518. 

Messrs.  Sargent  Strong,  &  Stnible, 
James  C.  Davis,  and  George  £.  Hise 
for  garnishee. 

Weaver,  J.,  delivered  the  opinion 
of  the  court : 

The  plaintift.  Belle  Schooley,  and 
the  defendant,  were  formerly  wife 
and  husband.  On  January  9,  1912, 
in  an  action  brought  by  the  plaintiff 
against  said  defendant,  and  then 
pending  in  the  district  court  of 
Woodbury  county,  a  decree  of  di- 
vorce was  entered.  In  the  same  pro- 
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ceeding  the  plaintiff  secured  judsr- 
ment  against  defendant  for  a  stated 
sum  as  alimony,  payable  in  instal- 
ments during  her  life  or^  until  she 
marry  again.  She  has  not  in  fact 
contracted  any  marriage  since  the 
divorce.  In  December  10, 1913,  the 
defendant  married  another  woman, 
with  whom  he  has  ever  %ince  lived 
and  maintained  family  relations  in 
Woodbury  county.  Cer^in  instal- 
ments of  the  judgment  for  alimony 
are  past  due  and  unpaid.  For  sev- 
eral years  the  defendant  has  been 
and  still  is  employed  in  the  service 
of  the  Chicago  &  Northwestern 
Railway  Company  at  a  stated  salary 
or  wages,  payable  monthly.  In 
August,  1914,  plaintiff  caused  an  ex- 
ecution to  issue  upon  such  judg- 
ment for  alimony,  under  which  writ 
the  railway  company  was  glumished 
as  a  supposed  debtor  of  the  defend- 
ant; the  purpose  of  such  garnish- 
ment being  to  reach  and  subject  to 
the  payment  of  such  judgment  the 
wages  earned  by  him  in  the  com- 
pany's service.  Defendant  ap- 
peared in  such  '  proceeding  and 
moved  to  discharge  the  garnishee 
on  the  ground  that  his  wages  were 
exempt  to  him  as  a  married  man  and 
head  of  a  family.  On  the  hearing 
upon  this  motion  the  court  sus- 
tained the  claim  of  exemption  be- 
cause of  his  status  as  a  married  man 
and  head  of  a  family,  and  ordered 
the  discharge  of  the  garnishee.  In 
August,  1916,  plaintiff  caused  an- 
other execution  to  issue  and  the  rail- 
way company  to  be  again  garnished 
thereunder.  The  railway  company 
answered,  showing  that  at  the  date 
of  the  garnishment  it  was  indebted 
to  defendant  in  the  sum  of  $166.91 
for  wages  earned  by  him  within  the 
period  of  ninety  days  preceding. 
Again  defendant  appeared  and 
moved  to  discharge  the  garnishee 
upon  the  same  ground  of  exemption. 
T'his  motion  was  also  sustained,  and 
the  garnishee  ordered  discharged, 
and  from  such  order  and  from  judg- 
ment this  appeal  has  been  taken. 

The  foregoing  sufficiently  indi- 
cates the  one  question  presented  for 
our  consideration:  May  a  divorced 
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husband  who  has  married  again, 

and  thus  becomes  the  head  of  a 
family,  avail  himself  of  the  exemp- 
tion 'protided  by  Code,  §  4011, 
Against  an  execution  issued  upon  a 
general  judgment  for  alimony  ren- 
dered in  favor  of  his  first  wife? 
Counsel  for  appellant  take  the  nega- 
tive of  the  proposition,  and  in  sup- 
port of  their  position  have  filed  a 
veiy  well-prepared  brief,  marshaling 
the  authorities  on  which  they  rely, 
and  discussing  very  lucidly  the  prin- 
ciples which  they  believe  to  be  ap- 
plicable to  the  undisputed  facts  in 
this  record.  That  some  of  the  prece- 
dents cited  do  appear  to  hold  sub- 
stantially as  counsel  claim  is  to  be 
admitted,  but  that  they  should  be 
accepted  by  us  as  controlling  author- 
ity we 'are  not  ready  to  concede. 
Taking  the  country  over,  there  are 
perhaps  Ho  two  states  in  which  the 
exemption  statutes  are  so  nearly 
identical  that  the  construction  and 
effect  given  to  one  in  one  jurisdic- 
tion may  be  said,  to  be  satisfactory 
precedent  for  the  construction  and 
effect  of  another  in  another  juris- 
diction. Again,  there  is  no  uniform 
policy  o£  the  courts  in  general  with 
respect  to  these  laws.  In  some  they 
are  construed  and  applied  with  great 
liberality  in  favor  of  the  debtor  and 
his  family,  while  in  others  the  tend- 
ency is  to  the  opposite  extreme, 
and  the  debtor  gets  little  which  is 
not  assured  to  him  by  the  strict 
and  technical  letter  of  the  statute. 
Exemptions  being  strictly  creatures 
of  the  statute,  the  question  when 
the  right  exists,  and  the  scope  of 
such  right,  resolves  itself,  in  final 
analysis,  into  one  of  construction  ot 
the  legislative  language,  and  in  such 
matters  the  courts  of  each  state 
ordinarily  adhere  to  their  own  views 
of  the  expressed  legislative  intent. 
Our  exemption  statute  (Code,  § 
4008)  first  provides  that,  ''if  the 
debtor  is  a  resident  of  this  state  and 
the  head  of  a  family,  he  may  hold 
exempt  from  execution"  certain 
specified  items  of  personal  property, 
varying  to  some  extent  as  it  shall 


appear  that  the  debtor  is  a  farmer, 
mechanic,  lawyer,  or  teamster,  etc. 
Code  sections  4009  and  4010  exempt 
pension  money  and  homes  bought 
with  pension  money.  Section  4011 
of  the  Code  is  as  follows:  "The 
earnings  of  a  debtor,  who  is  a  resi- 
dent of  the  state  and  the  head  of  a 
family,  for  his  personal  services,  or 
those  of  his  family,  at  any  time 
within  ninety  days  next  pr^cedinj: 
the  levy,  are  exempt  from  liability 
for  debt." 

In  the  case  before  us  the  divorce 
had  effect  to  restore  the  husband 
and  wife  to  the  status  of  unmarried 
persons,  with  full  and  unrestricted 
right  to  each  to  marry  again  the 
same  as  if  their  marriage  relation 
had  never  existed.  So  long  as  he  re- 
tained that  status  defendant's 
wages  were,  of  course,  subject  to 
garnishment,  because  he  was  not 
one  of  the  protected  class,  for 
while  he  was  a  resident  of  the 
state,  he  was  not  the  head  of  a  fami- 
ly. But  when  he  married,  as  he  le- 
gally might,  a  woman  having  the 
legal  right  to  take  him  as  her  hus- 
band, and  established  their  home 
in  the  county,  he  became  literally 
and  undisputably  the  head  of  a  fami- 
ly and  a  resident  of  the  stat^,  and 
his  right  to  the  ex-  „ 
emption     of     his  ^'^tl^'"^ 

wages  is  too  clear  g?*Ti«o.T. 
for  argument,  un- 
less he  is  to  be  excluded  therefrom 
upon  the  theory  advanced  by  coun- 
sel and  to  which  we  shall  now  give 
attention. 

The  point  so  made  is  that  the  lan- 
guage of  the  statute  is  that  "the 
earnings  of  a  debtor  who  is  a  resi- 
dent of  the  state  and  the  head  of  a 
family,  for  his  personal  services, 
.  .  .  are  exempt  from  liability  for 
debt"  and  it  is  argued  that  this 
does  not  include  exemption  from  lia- 
bility for  pajrment  of  a  judgment 
for  alimony,  because  an  allowance  of 
alimony  is  not  in  a  legal  sense  a 
"debt."  Cases  are  cited  which  do 
draw  a  distinction  between  a  claim 
for  alimony  and  debt,  but  very  few 
will  be  found  holding  that  a  claim 
for  alimony  which  has  been  reduced 
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to  final  judgment  ia  not  the  debt  of 
him  against  whom 
SfilKr*"*  it  ia  rendered.  On 
the  contrary,  the 
great  weight  of  authority  is  decid- 
edly the  other  way.  Speaking  of 
the  entry  of  a  decree  for  alimony^ 
the  Supreme  Court  of  the  United 
States  says :  "When  this  is  done  it 
becomes  a  debt  of  record."  Barber 
V.  Barber,  21  How.  695,  16  L.  ed. 
230.  Speaking  of  absolute  and  lim- 
ited divorces,  the  Massachusetts 
court  says:  "The  judgment  for  ali- 
mony in  either  case  creates  a  debt 
of  record  in  favor  of  the  wife." 
Chase  v.  Chase,  105  Mass.  388.  A 
debt  is  something  due  or  payable 
from  one  person  to  another,  and 
may  be  created  by  contract  or  judg- 
ment. Summit  Silk  Co.  v.  Kinston 
Spinning  Co.  154  N.  C.  421,  70  S.  E. 
820,  Ann.  Cas.  1912A,  897 ;  Arbaugh 
V.  Shockney,  34  Ind.  App.  268,  71  N. 
E.  232,  72  N.  669;  Anniston  v. 
Hurt,  140  Ala.  394, 103  Am.  St.  Rep. 
45,  37  So.  220;  Lothrop  v.  Parke, 
202  Mass.  104, 88  N.  £.  666 ;  pai1« 
Ki^^8olving,  135  Mo.  App.  631, 116  S. 
ff.  1071;  Re  Van  Orden  (D.  C.)  96 
Fed.  88;  Mertz  v.  Berry,  101  Mich. 
32,  24  L.R.A.  789,  45  Am.  St.  Rep. 
379,  69  N.  W.  445.  Our  own  cases 
are  quite  in  harmony  with  this  view. 
See  Whitcomb  v.  Whitoomb,  62 
lows,  718,  2  N.  W.  1000.  In  this 
last-cited  case,  the  wife  obtained  a 
general  judgment  for  alimony  and 
afterwards  sought  to  enforce  it 
against  the  husband's  homestead. 
This  was  denied,  the  court  saying: 
'The  judgment  is  but  a  debt,  and 
the  plaintiff  thereunder  is  not  enti- 
tled to  precedence  or  greater  rights 
than  would  be  the  holder  of  any 
other  judgment."  See  also  Byers  v. 
Byers,  21  Iowa,  268.  Indeed,  we 
think  we  need  look  no  further  than 
to  the  statute  itself  to  see  that  the 
words  "debt"  and  "debtor"  are  used 
in  their  more  general  and  less  tech- 
nical sense,  and  that  the  statute  pro- 
vides for  exemption  from  execution 
issued  upon  every  and  any  general 
judgment  against  the  head  of  a 
family  for  the  payment  of  money. 
In  Code,  §  4008,  which  is  the  section 
providing  the  general  list  of  exemp- 
li A.L.R.— 8. 


SCHOOLEY. 

169  K.  W.  fi«.) 


113 


tions,  the  word  "debtor"  is  repeated- 
ly employed.  The  exemptions  are 
expressly  made  in  favor  of  the 
"debtor,"  if  a  resident  of  the  state. 
It  is  the  "debtor's"  wearing  apparel, 
trunks,  shotgun,  family  Bible,  por- 
traits, church  pew,  burial  lot,  tools, 
implements,  team,  etc.,  which  are 
secured  from  seizure  under  execution 
or  attachment,  and  if  the  appellant's 
theory  be  correct  that  a  judgment 
rendered  against  a  litigant  upon  any 
other  claim  than  that  of  a  debt  by 
contract,  in  its  restricted  technical 
sense,  is  not  a  debt  within  the  mean- 
ing of  this  statute,  then  the  door  is 
opened  to  stripping  the  impover- 
ished debtor  and  his  family  of  every 
earthly  possession,  save  perhaps  the 
clothes  upon  their  backs,  in  favor  of 
any  person  who  may  happen  to  re- 
cover judgment  against .  him  upon 
any  cause  of  action  not  originating 
in  contract.  We  feel  very  sure  that 
such  is  not  the  legislative  intent. 
One  against  whom  a  judgment  for 
the  payment  of  money  is  rendered  is 
universally  known  and  spoken  of  as 
a  "judgment  debtor,"  and  the  claim 
against  him  is  recognized  as  a 
"judgment  debt."  It  is,  to  use  the 
language  of  the  cases  already  cited, 
a  "debt  of  record,"  or,  as  called  by 
some,  "a  judicial  debt  of  record."  {t 
is  a  debt — a  binding  obligation  to 
pay  a  stated  sum  of  money  fixed  by 
judicial  determination.  If  before 
judgment  the  plaintiff's  claim  was 
unliquidated,  and  the  obUgation  to 
pay  was  imperfect,  that  condition 
ceased  with  the  judgment  entry. 
What  was  before  uncertain  is  now 
certain.  A  writ  of  execution  is 
nothing  less  or  more  than  a  process 
by  which  such  debt  may  be  enforced 
against  the  judgment  debtor's  prop- 
erty, if  any  he  has,  which  is  subject 
to  seizure,  and  property  so  levied 
upon  is  taken  for  that  purpose,  i.  e., 
for  the  payment  of  his  debt.  The 
protection  against  such  seizure 
which  the  Statute  of  Exemption 
provides  is  in  favor  of  residents  of 
the  state  who  are  married  and  are 
heads  of  families.  Mr.  Bouvier  says 
that  debts  arise  or  are  proved  by 
matters  of  record  (as  judgment 
debts),  by  bonds,  and  by  simile  oon- 
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tract.  "The  word  'debt'  is.  of  large 
import,  including  not  only  debts  of 
record  or  judgments*  and  debts  by 
specialty,  but  also  obligations  aris- 
ing under  simple  contract.  To  a 
very  wide  extent,  and  in  its  popular 
sense,  it  includes  all  that  is  due  to  a 
man  under  any  form  of  obligation  or 
promise."  Gray  v.  Bennett,  3  Met. 
.'526.  "Debt"  means  a  liability  to 
pay  a  sum  certain,  and  it  makes  no 
di^erence  how  the  liability  arises, 
whether  by  contract  or  whether  it 
be  imposed  by  law  without  contract. 
Rhodes  v.  OTarrell,  2  Nev.  61.  See 
also  Webster's  Int.  Diet. ;  Rapalje  & 
L.  Law  Diet.  The  Constitution  of 
North  Carolina  provides  for  the  ex- 
emption of  homesteads  from  sale 
under  execution  for  any  debt,  and 
this  has  been  held  to  include  exemp- 
tion from  Jevy  under  execution  on  a 
judgment  rendered  in  an  action  ex 
delicto.  Dellinger  v.  Tweed,  66  N. 
C.  210.  The  proposition  would  also 
seem  to  have  been  finally  settled  for 
this  court  as  far  back  as  the  case  of 
Johnson  v.  Butler,  2  Iowa,  536-545. 
There  the  plaintiff  sued  at  law  upon 
a  judgment  rendered  in  Illinois  in  an 
action  ex  delicto.  The  suit  was 
brought  and  an  attachment  sued  out 
in  this  state,  on  the  theory  that  the 
^ion  on  the  judgment  was  ex  con- 
^actu.  The  trial  court  ruled  in 
effect  that  the  action  upon  the  judg- 
ment must  be  treated  as  partaking 
of  the  nature  of  the  original  action, 
that  is,  ex  delicto.  This  court  over- 
ruled the  trial  court,  saying :  *'But 
when  a  judgment  has  been  recov- 
ered for  tort,  it  then  is  fixed  and 
certain.  It  is.  a  debt  as  much  as  if 
it  were  recovered  upon  a  promise." 
The  same  proposition  is  reiterated 
in  Warner  v.  Cammack,  37  Iowa, 
642.  Other  authorities  of  like  char- 
acter could  be  multiplied  quite  in- 
definitely. If  the  plaintiff  were  now 
standing  in  court,  asking  an  allow- 
ance of  alimony,  it  could  well  be  ad- 
mitted that  her  action  in  that  re- 
spect was  not  ex  contractu,  or  rather 
that  such  claim  is  nut  a  debt  in  the 
restricted  meaning  of  that  word. 

And  yet  marriage  is  a  civil  con- 
tract between  the  parties,  a  contract 


which  implies  an  obligation  for  sup- 
port, and  it  is  in  recognition  of  such 
implied  contract  that  alimony  is  al- 
lowed.   It  remains  unliquidated, 
however,  until  the  court  has  fixed 
it  by  judgmenl^  but  thereafter  it 
would    seem    that  co«tr»e«-  *" 
it  must  be  regarded  j«««BeBt  <•« 
as  a  debt  by  con-  • 
tract  as  well  as  by  judgm«it. 

Much  is  said  in  argument  of  the 
injustice  of  such  results  in  cases  like 
the  one  at  bar,  and  that  defendant 
ought  not  to  be  allowed  to  do^e 
himself  with  such  right  of  exemp- 
tion by  marrying  again.  If  it 
should  be  admitted  that  the  statute 
could  well  have  been  miide  to  accord 
with  appellant's  contention  of  abso- 
lute justice,  it  is  sufficient  to  say 
that  it  was  not  so  made.  The  mar- 
riage relations  of  the  parties  were 
severed  at  the  option  of  the  plain- 
tiff. It  was  in  accordance  with  her 
prayer  that  the  divorce  was  granted, 
and  she  was  given  her  freedom  from 
the  bonds  of  matrimony  with  a  gen- 
eral judgment  for  a  specified 
amount  of  alimony.  She  ceased  to 
be  a  member  of  his  family,  and  the 
only  relation  thereafter  existing  be- 
tween them  was  that  of  jud^wnt 
creditor  and  judgment  debtor,  aad 
as  a  judgment  creditor  she  became 
vested  with  the  same  rights  to  en- 
force collection  of  her  claim  which 
the  law  gives  to  all  other  creditors 
of  that  class. 

It  is  not  to  be  overlooked  that  the 
Exemption  Laws  are  not  intended 
simply  for  the  protection  of  the 
debtor,  but  primari- 
ly for  the  protec-  oTi.^-. 
tion  and  support  of 
his  family,  and  to  that  end  the  stat- 
ute will  be  liberally  construed.  The 
defendant  is  the  head  of  a  family  of 
which  the  plaintiff  is  not  a  member. 
The  woman  who  married  him  is  his 
lawful  wife,  and  it  would  be  a  law  of 
at  least  doubtful  justice  which 
would  deprive  her  of  the  protection 
of  the  statute  for  the  benefit  of  the 
former  wife,  who,  in  accepting  a 
general  judgment  in  her  favor^  must 
be  held  to  have  impliedly  consented 
to  take  it  subject  to  all  legal,  limita- 
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tkuu  iqtoii  htst  right  to  enforce  it 
The  statute,  so  far,  at  least,  as  re- 
lates-'to  the  exemption  of  the  debt- 
or's earnings,  is  too  clear  and  cer- 
tain to  permit  of  construction.  To 
rep^t,  the  defendant  is  a  resident 
of  the  state,  a  married  man,  and  the 
head  of  a  family,  and  is,  therefore, 
within  the  literal  description  of  the 
exempt  class.  The  statute  provides 
no  exception  from  its  terms.  The 
earnings  garnished  were  within  the 
ninety-day  period.  The  trial  court 
could  not  have  done  otherwise  than 
it  did  without  repealing  the  statute 
by  judicial  construction,  or  by  in- 
fcrafting  thereon  an  exception  for 
which  the  legislative  language  af- 
fords no  foundation  whatever. 

The  judgment  appealed  from  is 
affirmed. 

Preston,  Ch.  J.,  and  Evans  and 
Gaynor,  JJ.,  concur. 

SaUnger,  J.,  dissenting  (October 
25, 1918): 

I.  In  my  opinion,  the  fact  that  the 
statute  giv«s  exemption  to  no  one 
but  a  "debtor''  does  not  decide  this 
case.  That  none  but  debtors  have 
an  exemption  is  a  limitation  upon 
wha  may  claim  exemption,  rather 
than  a  declaration  that  all  debtors 
nuiy  claim  it.  I  think  that  all  ac- 
complished by  limiting  exemption 
rights  to  "debtors"  is  that,  if  an 
alhnoi^  judgment  is  not  a  "debt," 
there  is  no  exemption  as  to  such  a 
judgment,  and  that  usbig  the  word 
"debtor"  does  not  settle  whether 
such  judgment  is  or  is  not  a  debt. 
If  it  is  not  a  debt,  then,  as  exemp- 
tions bs^  nothing  but  the  collection 
of  "debt,"  there  is  here  no  exemp- 
tion. 

Concede  it  is  a  general  rule  that 
a  judgment  is  "a  debt  of  record,"  no 
matter  what  the  basis  of  the  judg- 
ment is,  yet  such  concession  does  no 
mcH*e  than  meet  one  of  the  argu- 
ments of  appellant,  to  wit,  that 
"debt"  is  created  by  contract  only. 
But,  though  a  judgment  is  ordinari- 
ly "a  debt  of  record"  without  refer- 
ence to  its  basis,  the  courts  may 
look  into  the  record  behind  the 
judgment  to  ascertain  whether  it  is 
an  allowtace  of  alimony.  Wetmore 
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v.  Markoe,  196  U.  S.  68,  49  L.  ed. 

390,  25  Sup.  Ct.  Rep.  174,  2  Ann. 
Cas.  265;  Boynton  v.  Ball,  121  U.  S. 
457,  30  L.  ed.  985,  7  Sup.  Ct.  Rep. 
981.  It  is  permitted  to  show  that 
the  judgment  itself  lacks  some  es- 
sential attribute  of  "debt."  One 
such  attribute  is  certainty  as  to 
amount  and  maturity.  The  order 
at  bar  provides  a  monthly  allowance. 
The  total  and  the  maturity  depend 
upon  how  long  appellant  shall  live, 
when,  if  at  all,  she  remarry,  and 
how  long  the  minor  child  shall  live. 
Thus,  both  amount  and  maturity  are 
uncertain.  It  is  held  in  Dunbar  v. 
Dunbar,  190  U.  S.  340,  47  I^,  ed. 
1084,  23  Sup.  Ct  Rep.  767,  that  a 
discharge  in  bankruptcy  is  no  bar  to 
enforcing  an  agreement  to  pay  an 
annuity  to  a  divorced  wife  during 
her  life,  or  until  she  remarries,  ber 
cause  there  is  a  substantial  impossi- 
bility of  estimating  the  value  of  the 
contingency  of  a  remarriage.  Unlike 
most  judgments,  certainty  is  lack- 
ing, because  the  alimony  order  re- 
mains in  court,  and  is  subject  to  be- 
ing canceled  or  changed  at  any  time. 
Wetmore  v.  Markoe,  supra ;  Barclay 
V.  Barday,  184  111.  375,  51  L.R.A. 
351,  56  N.  E.  636;  Audubon  v.  Shu- 
feldt,  181  U.  S.  575,  45  L.  ed.  1009, 
21  Sup.  Ct.  Rep,  736 ;  Andrew  v.  An- 
drew, 62  Vt.  495,  20  Atl.  819.  In 
the  Audubon  Case,  the  Supreme 
Court  of  the  United  States  approves 
Alexander  v.  Alexander,  13  App.  D. 
C.  352,  45  L.R.A.  806,  in  holding 
that  "the  allowance  of  alimony  is 
not  in  the  nature  of  an  absolute 
debt.  It  is  not  unconditional  and 
unchangeable.  It  may  be  changed 
in  amount  even  when  in  arrears, 
upon  good  cause  shown  to  the  court 
having  jurisdiction." 

la.  Passing  that  there  is  no 
debt,  because  the  requisite  certainty 
is  lacking,  I  next  contend  that  the 
treatment  of  alimony  allowances  by 
the  courts  demonstrates  that  such 
an  allowance  is  not  a  "debt,"  be- 
cause: 

(a)  It  is  universally  held  that 
sudi  a  judgment  is  not  a  debt  withT 
in  prohibitions  of  imprisonment  for 
debt.  Bronk  v.  State,  48  Fla.  461, 
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99  Am.  St,  Rep.  119,  31  So.  248; 
Barclay  v.  Barclay,  184  III.  375,  51 
L.R.A.  351,  56  N.  E.  636;  Ex  parte 
Grace,  12  Iowa,  208,  79  Am.  Dec. 
529 ;  note  in  Ann.  Cas.  1913E,  1087, 
and  cases;  Bates  v.  Bates,  74  Ga. 
105;  Mahoney  v.  Mahoney,  59  Minn. 
347,  61  N.  W.  334;  Lockwood  v. 
Krum,  34  Ohio  St.  1.  The  allow- 
ance may  be  enforced  by  proceed- 
ings in  contempt,  and  the  recalci- 
trant punished  by  fine  and  imprison- 
ment. In  Foster  v.  Foster,  130 
Mass.  189,  the  court  held  that  "a 
husband  may  foe  lawfully  arrested 
on  an  execution  issued  upon  a  decree 
for  alimony."  In  England  "the 
court  may  require  him  to  give  se- 
curity for  its  payment,"  or  "direct 
him  to  make  a  transfer  of  money  to 
a  trustee  for  the  convenient  pay- 
ment to  the  wife."  Ringrose,  Man*. 
&  Div.  p.  26.  Of  course,  no  court 
can  do  this  in  giving  a  naked  judg- 
ment for  debt,  or  in  enforcement  of 
such  a  judgment. 

(b)  Such  a  judgment  is  not  a 
provable  debt  within  the  meaning  of 
the  Bankruptcy  Act  (Act  July  1, 
1898,  chap.  541,  30  Stat,  at  L.  544, 
Comp.  Stat.  §§  9585-5656,  1  Fed. 
Stat.  Anno.  2d  ed.  p.  509;  1  Love- 
land,  Bankr.  594  to  596,  612  to  614; 
6  Cyc.  397,  and  cases;  Audubon  v. 
Shufeldt,  181  U.  S.  575,  45  L.  ed. 
1009,  21  Sup.  Ct.  Rep.  735 ;  Dunbar 
v.  Dunbar,  190  U.  S.  840,  47  L.  ed. 
1084,  23  Sup.  Ct.  Rep.  757 ;  8  Am.  & 
Eng.  Enc.  Law,  2d  ed.  995,  999; 
Bankruptcy  Act,  1883;  Wetmore  v. 
Markoe,  196  U.  S.  68,  49  L.  ed.  390, 
25  Sup.  Ct.  Rep.  172,  2  Ann.  Cas. 
265. 

(c)  Though  the  courts  will  not 
subject  the  homestead  to  an  ordi- 
nary debt,  they  do  subject  it  to  the 
satisfaction  of  an  allowance  for  ali- 
mony. Winter  v.  Wint«a:,  95  Neb. 
335,  50  L.R.A.(N.S.)  697,  145  N.  W. 
710;  Blankenship  v.  Blankenship, 
19  Kan.  159;  Daniels  v.  Morris,  54 
Iowa,  371,  6  N.  W.  532,  distinguish- 
ing the  Byers  Case,  21  Iowa,  268. 

(d)  In  Tully  v.  Tully,  159  Mass. 
dl,  84  N.  E.  79,  pension  money  was 
subjected  to  an  alimony  judgment, 
though  the  Federal  Ebcemption  Stat- 


ute was  invoked.  Why,  with  refer- 
ence to  exemptions,  pension  money 
differs  from  earnings,  is  not  readily 
perceivable. 

(e)  The  authorities  hold  enforce- 
ment of  such  award  is  not  the  col- 
lecting of  a  debt,  but  a  sequestra- 
tion, akin  to  specific  performance 
decree  and  to  partition ;  that,  in  an- 
alogy to  marriage  settlements,  aU- 
mony  is  a  setting  aside  of  part  of 
the  joint  estate  for  the  purpose  of 
avoiding  the  family  becoming  a 
public  charge.  Daniels  v.  Morris,  54 
Iowa,  371,  6  N.  W.  532;  Winter  v. 
Winter,  supra;  Cochran  v.  Cochran, 
42  Neb.  612,  60  N.  W.  942;  Ander- 
son v.  Norvell-Shapleigh  Hardware 
Co.  134  Mo.  App,  188, 113  S.  W.  733 ; 
Earle  v.  Earle,  27  Neb.  277,  20  Am. 
St.  Rep.  667,  43  N;  W.  118.  This 
categorical  formulation,  it  seems  to 
me,  conclusively  demonstrates  that 
a  judgment  ordering  a  payment  for 
the  sui^rt  of  wife  and  child  neither 
is,  nor  is  it  based  upon,  a  "debt." 
But  the  reasoning  of  the  cases  cited 
is  more  convincing  than  any  sum- 
mary of  their  holdings. 

lb.  The  argument  that  the  obli- 
gation to  support  wife  and  child  "is 
of  the  nature  of  an  ordinary  indebt- 
edness, and  that  the  decree  [order- 
ing such  payment]  in-no  way  differs 
from  an  ordinary  decree  for  the 
payment  of  money,"  is  said  in  An- 
drew V.  Andrew,  62  Vt.  495,  20  Atl. 
819,  to  be  an  erroneous  view.  In 
Barclay  v.  Barclay,  184  111.  375,  51 
L.RA.  351,  56  N.  £.  636,  and  Wiffht- 
man  v.  Wightman,  45  111.  167,  it  is 
lield  that  the  decree  may  be  en- 
forced by  attachment  for  contempt 
because  the  allowance  is  not  a  debt, 
and  in  the  Wightman  Case  it  is  said 
that  this  is  so  because  prohibition  of 
imprisonment  for  debt  refers  to  an 
obligation  founded  upon  contract. 
It  is  ruled  in  Ex  parte  Perkins,  18 
Cal.  60,  that  this  allowance  is  not 
technically  a  debt,  that  the  husband 
owes  the  wife  no  specific  amount  of 
money,  and  that  the  judgment,  in- 
stead of  evidencing  a  debt,  i^  the 
making  definite  an  imperfect  obli- 
gation,— ^that  of  support — is  a  com- 
pelling the  husband  to  perform  a 
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duty.  And  Adams  v.  Adams,  80  N. 
J.  Eq.  175,  83  Atl.  190,  Ann.  Cas. 
191SE,  1083,  declares  that  these 
holdings  are  sustained  by  the  great 
weight  of  authority,  and  upon  very 
full  investigation  I  have  found  no 
dissent,  except  in  Nebraska  and 
Missouri. 

The  enforcement  of  such  a  decree 
or  award  may  not  be  had  at  law — ^is 
not  suable  at  law — and  resort  must 
be  had  to  the  chancellor  to  enforce 
the  award.  Audubon  v.  Shufeldt, 
181  U.  S.  575, 45  L.  ed.  1009, 21  Sup. 
Ct.  Rep.  735;  Andrew  v.  Andrew, 
supra;  Nary  v.  Braley,  41  Vt.  180; 
Allen  T.  Allen,  100  Mass.  at 
374;  Wetmore's  Case,  196  U.  S.  68, 
49  L.  ed.  390,  25  Sup.  Ct  Rep.  172, 
2  Ann.  Cas.  265.  Its  enforcement  is 
in  the  nature  of  a  decree  compelling 
specific  performance  of  the  obliga- 
tion of  the  husband  to  support  wife 
and  family.  "Alimony  does  not 
arise  from  any  business  transac- 
tions, but  from  the  relation  of  mar- 
riage. It  is  not  founded  on  contract, 
express  or  impUed,  but  on  the  natu- 
ral and  legal  duty  of  the  husband  to 
support  the  wife."  Andubon  v.  Shu- 
feldt, supra,  approved  in  the  Wet- 
more  Case,  supra.  It  is  a  penalty 
imposed  for  a  failure  to  pei^orm  a 
duty.  Barclay  v.  Bai^lay,  184  111. 
375,  51  L.R.A.  351,  56  N.  E.  636. 
The  policy  of  law  imposed  this  obli- 
gation upon  the  husband.  Wetmore 
V.  Markoe,  196  U.  S.  68,  49  L.  ed. 
390,  25  Sup.  Ct.  Rep.  174,  2  Ann. 
Cas.  265.  To  the  same  effect  is  Ro- 
maine  v.  Chauncey,  129  N.  Y.  566, 
14  L.R.A.  712,  26  Am.  St.  Rep.  544, 
29  N.  E.  826;  In  reasoning  why 
such  an  award  is  not  within  the  pro- 
hibition of  imprisonment  for  debt, 
it  was  said  in  State  ex  rel.  Cook  v. 
Cook,  66  Ohio  St.  566,  58  L.R.A.  625, 
64  N.  E.  667:  "It  seems  manifest 
that,  so  far  as  the  obligation  of  the 
hus|)and  enters  into  the  considera- 
tion and  affords  the  basis  for  the 
court's  action,  it  is  not  a  debt  in  the 
sense  of  a  pecuniary  obligation.  It 
arises  from  a  duty  which  the  hus- 
band owes  as  well  to  the  public  as  to 
the  wife,  but  it  is  not  upon  any  spe- 
cific contract.      .  .  The  liability 
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originates  in  the  wrongful  act  of  the 
husband,  against  the  consequences 
of  which  the  public  as  well  as  the 
wife  has  the  right  to  be  protected." 
The  decree  is  an  admeasurement  by 
which  the  court  makes  specific  a 
general  duty  to  support,  created  by 
the  marital  relation  and  by  public 
policy.  Audubon  v.  Shufeldt, 
supra;  Daniels  v.  Lindley,  44  Iowa, 
567;  Romaine  v.  Chauncey,  129  N. 
Y.  566,  14  L.R.A.  712,  26  Am.  St. 
Rep.  544,  29  N.  E.  826;  Fickel  v. 
Granger,  83  Ohio  St.  101,  32  L.R.A. 
(N,S.)  270,  93  N.  E.  527,  21  Ann. 
Cas.  1847;  State  ex  rel.  Cook  v. 
Cook,  supra ;  Noyes  t.  Hubbard,  64 
Vt.  302,  16  L.R.A.  394,  S3  Am.  St. 
Rep.  928, 23  Atl.  727.  And  it  is  held 
in  Winter  v.  Winter,  95  Neb.  335, 
50  L.R.A.(N.S.)  697,  145  N.  W.  709, 
that  a  court  of  equity  will  compel 
the  performance  of  marriage  obliga- 
tions. 

Another  reason  for  holding  that 
an  alimony  allowance  is  not  a  debt 
is,  in  essence,  that  the  judgment  of 
the  court  is  a  sequestration  and  di- 
vision of  the  property  made  on  a 
consideration  of  the  circumstances 
of  the  family.  See  Daniels  v.  Mor* 
ris,  54  Iowa,  369,  6  N.  W.  532.  It  is 
setting  aside  money  of  the  marital 
piutnership  to  be  devoted  to  the 
support  of  the  wife.  Ex  parte  Per- 
Idns,  supra.  The  allowance  bears 
some  analogy  to  marriage  settle^ 
ments.  It  is  a'  sequestration,  rather 
than  a  judicial  order,  making  the 
husband  the  debtor  of  his  wife  and 
children.  According  to  Cochran  v. 
Cochran,  42  Neb.  612,  60  N.  W.  942, 
the  enforcement  of  the  order  is  an 
invoking  of  the  general  equity  pow- 
ers of  the  court  to  appropriate  prop- 
erty of  a  nonresident  within  the  ju-- 
risdiction  to  the  maintenance  of  the 
wife  and  child.  Mahoney  v. 
Mahoney,  59  Minn.  347,  61  N.  W. 
334,  holds  that  an  allowance  of  ali- 
mony to  the  wife  out  of  the  prop- 
erty of  the  husband  is  a  sequestra- 
tion, and  that,  "in  providing  for  the 
division  and  adjustment  of  property 
in  case  of  divorce,  the  law  proceecte 
upon  the  theory  that  the  wife  has  an 
interest  in  the  property  of  her  hus- 
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band/'  and  that  therefrom  it  fol- 
lows that  exemptions  have  no  place 
against  enforcement  of  the  allow- 
ance, and  an  exemption  statute  "has 
no  more  application  that  it  would 
have  in  an  ordinary  suit  for  parti- 
tion." It  is  said  in  State  ex  rel. 
Cook  V.  Cook,  supra:  "Besrpnd  this, 
the  provision  for  alimony  is  an  al- 
lowance. It  is  in  the  nature  of  a 
partition,  recognizing  the  right  of 
the  wife  to  participate  in  the  ac- 
cumulations which  are  presumably 
the  result  of  their  joint  efforts  and 
joint  economi^." 

The  wife  is  awarded  a  just,  equit- 
able proportion  of  the  whole,  and 
this  allowance  may  be  in  money  pay- 
able in  gross,  or  in  future  instal- 
ments. In  modem  practice,  the  al- 
lowance is  one  made  to  a  woman,  on 
divorce,  for  support  out  of  her  hus- 
band's estate.  Anderson  v.  Norvell- 
Shapleigh  Hardware  Co.  134  Mo. 
App.  188,  118  S.  W.  733.  The  case 
of  Wightman  v.  Wightman,  45  111. 
167,  puts  it  that,  if  the  defendant 
remain  contumacious,  the  court 
may,  in  addition  to  attachment  for 
contempt,  sequestrate  his  real  and 
persomd  property  as  a  means  of  en- 
forcing performance  of  the  decree. 
Finally,  it  is  said  in  Audubon  v.  Shu- 
feldt,  181  U.  S.  575,  45  L.  ed.  1009, 
21  Sup.  Ct.  Rep.  736,  approved  in 
tiie  Wetmore  Case,  that  permanent 
alimony  is  regarded  rather  as  a  por- 
tion of  the  husband's  estate  to 
which  the  wife  is  equitably  entitled, 
than  as  strictly  a  debt;  alimony 
from  time  to  time  may  be  regarded 
as  a  portion  of  his  current  income  or 
earnings. 

After  the  divorce,  it  still  remains 
the  duty  of  the  father  to  provide  for 
his  children,  and  that  they  are  given 
into  the  custody  of  the  mother  does 
not  relieve  him  from  that  duty. 
Therefore,  the  court  is  authorized  to 
decree  to  the  wife  so  much  of  the 
estate  of  the  husband,  or  such  sum 
of  money  paid  in  lieu  thereof,  as  the 
court  deems  just.  It  is  an  assign- 
ment of  property  which  the  court 
undertakes  to  put  her  in  possession 
of,  and  the  money  is  to  be  paid  her 
in  lieu  of  a  part  of  his  estate.  The 
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decree  is  in  its  nature  specific.  An- 
drew v;  Andrew,  62  Vt.  495,  20  Atl. 
819.  It  is  not  a  debt,  but  is  an  allot- 
ment of  a  part  or  proportion  of  his 
estate,  vested  by  the  court  and  ap- 
propriated to  her,  and  is  similar  to 
an  ordinary  decree  for  specific'  per- 
formance. Lyon  V.  Lyon,  21  Gonn. 
185.  Permanent  alimony  is  re- 
garded rather  as  a  portion  of  the 
husband's  estate  to  which  the  wife 
is  equitably  entitled,  than  as  being 
in  strictness  a  debt.  Audubon  v. 
Shufeldt,  supra.  "The  court  does 
not  decree  alimony  as  a  debt  to 
the  wife,  or  as  damages  to  be  paid  to 
her  by  her  late  husband,  but  as  a 
part  of  the  estate  standing  in  his 
name  in  which  she  has  a  right  to 
^are,  fixed  by  the  court,  in  its  dis- 
cretion, and  thus  appropriated  to 
her,  and  to  which  she  thereupon  be- 
comes legally  entitled.'*  State  ex 
r«l.  Cook  V.  Cook,  supra.  And  all 
this  does  not  mean  in  strictness  a 
severing,  allotment,  or  partition  of 
property  at  the  time  decree  is 
passed.  Alimony  from  time  to  time 
may  be  regarded  as  a  portion  of  the 
husband's  current  income  or  earn- 
ings. Audubon  v.  Shufeldt,  supra. 
In  other  words,  the  future  income 
and  earnings  are  impressed  with  an 
equitable  lien,  and  subject  to  future 
severance,  lliis,  no  doubt,  is  one  of 
the  reasons  upon  which  the  Massa- 
chusetts court  held  pension' money 
to  be  subject  to  an  alimony  judg- 
ment. 

If  a  judgment  which  plaintiff  has 
is  not  a  debt,  then  her  former  hus- 
iMmd  is  not  her  debtor,  and  for  that 
reason  can  plead  no  exemption  stat- 
ute. If  it  be  perchance  a  debt  in 
some  aspects,  and  the  means  to  sat- 
isfy such  debt  have  been  allotted, 
sequestrated,  or  have  had  a  lien  im- 
pressed upon  them  by  the  court  of 
equity,  no  exemption  statute  can 
make  UK>se  means  a  free  asset,  and 
no  new  wife  or  family  can  have  a 
part  or  lot  in  what  is  the  property 
of  another. 

II.  The  next  question  is  whetiier, 
though  an  alimony  judgment:  be  a 
debt,  the  Exemption,  Statute  should 
not  be  so  construed  as  not  to  apply 
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to  such  a  debt.  The  answer  involves 
the  familiar  rule  of  construction 
that.no  statute  be  given  a  literal  in- 
terpretation^  if  such  interpretation 
will  lead  to  absurdity  or  to  conse- 
quences that  the  legislature  could 
not  in  reason  have  intended,  unless 
the  ^ords  used  clearly  indicate  that 
the  legislature  desires  to  discard 
reason  and  public  policy.  The  so- 
called  debt  arises  from  a  duty  which 
the  husband  owes  to  the  public,  as 
well  a»-to  the  wife,  and  the  liability 
originates  in  the  wrongful  act  of  the 
husband,  against  the  consequences 
of  which  the  public,  as  well  as  the 
wife,  has  the  right  to  be  protected. 
State  ex  rel.  Cook  v.  Cook,  supra. 
And  it  is  said  in  Murray  v.  Murray, 
84  Ala.  363,  4  So.  239,  that  the  duty 
to  provide  maintenance  for  the  wife 
is  much  more  binding  than  mere 
contractual  obligation,  and  is  not 
only  a  duty  to  her,  but  is  as  well  an 
obligation  to  protect  th^  public 
against  being  burdened  with  a 
charge.  It  is  the  policy  of  exemp- 
tion statutes  to  protect  the  family 
as  a  whole,  to  avoid  the  making  of 
any  member  a  public  charge.  Mur- 
ray v.  Murray,  and  Mahoney  v. 
MilBoney,  supra. 

IPh  unquestionable  that  the  same 
policy  underlies  the  providing  of 
alimony;  and  in  Wint^  v.  Winter, 
95  Neb.  335,  50  L.R.A.(N.S.)  697, 
145  N.  W.  709,  we  find  the  pertinent 
inquiry  why  exemption  statutes 
should  not  be  construed  to  be  a  pro- 
tection of  the  family  against  the 
husband,  as  well  as  a  protection  of 
his  property  against  creditors,  and 
a  declaration  that  the  rights  of  the 
holder  of  .  the  alimony  decree  rest  on 
the  reasoning  which  permits  the 
homestead  to  be  sold  for  the  sup- 
port of  the  family,  though  a  credit- 
or may  not  sell  it.  We  held  in 
Daniels  v.  Morris,  54  Iowa,  369,  6  N. 
W.  .532,  that  the  homestead  might 
be  sold  to  satisfy  an  allowance  of 
alimony,  and  put  it  upon  the  ground 
that  the  homestead  is  not  for  the 
husfaMd  alone,  but  for  the  benefit  of 
the-  family.  That  is  the  ground 
upon  which  Winter  v.  Winter,  supra, 
proceeds.  And  it  is  said  in  Best  v. 
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Zutavem,  53  Neb.  604,  74  N.  W.  64, 
that  "the  Homestead  Law  is  a  fami- 
ly shield,  and  cannot  be  employed 
by  either  spouse  to  wrong  the 
other."  As  was  said  in  the  Wet- 
more  Case,  196  U.  S.  68,  49  L.  ed. 
390,  26  Sup.  Ct.  Rep.  172,  2  Ann. 
Cas.  266:  "The  Bankruptcy  Law 
should  receive  such  an  interpre- 
tation as  will  effectuate  its  benefi- 
cent purposes,  and  not  make  it  an 
instrument  to  deprive  dependent 
wife  and  children  of  the  support  and 
maintenance  due  them  from  the  hus- 
band and  father,  which  it  has  ever 
been  the  puiiMse  of  the  law  to  en- 
force." 

And  nothing  in  Whitcomb  v. 
Whitcomb,  52  Iowa,  715,  2  N.  W. 
1000,  or  Byers  v.  Byers,  21  Iowa, 
268,  which  the  Whitcomb  Case  dis- 
tinguishes, is  in  conflict  with  any  of 
this.  In  the  Whitcomb  Case  the 
husband  had  obtained  a  divorce, 
and  in  that  proceeding  the  wife  was 
allowed  alimony.  She  had  the  de- 
cree of  divorce  set  aside.  So  by  her 
own  act  she  restored  the  husband  to 
the  status  of  head  of  the  family. 
Upon  the  very  reasoning  that  the 
homestead  is  not  for  the  benefit  of 
either  husband  or  wife  alone,  it  had 
to  be  ruled  that  one  might  not  take 
the  homestead  from  the  other  so 
long  as  they  remained  married  to 
each  other.  For  all  that  appears  in 
the  record,  the  husband  was  occupy- 
ing this  homestead  with  the  children 
of  the  parties;  and  in  the  Byers 
Case,  in  which  the  wife  had  obtained 
the  divorce,  she  was  not  permitted 
to  seize  the  homestead,  because  the 
husband  occupied  it  with  their  chil- 
dren. 

The  attitude  of  law  to  the  decree 
for  alimony  is  further  made  plain 
by  holdings  that  such  decree  makes 
its  owner  a  creditor  only  as  against, 
an  attempt  to  take  property  from 
the  family.  Andrew  v.  Andrew,  62 
Vt.  495,  20  Atl.  819;  Livermore  v. 
Boutelle,  11  Gray,  217,  71  Am.  Dec. 
708.  In  Romaine  v.  Chauncey,  12a 
N,  Y.  566,  14  L.R.A.  712,  26  Am.  St. 
Rep.  644, 29  N.  E.  826,  it  is  held  that 
a  court  of  equity  will  not  lend  its 
aid  to  subject  an  appropriation  of 
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alimony  to  debts  contracted  by  the 
wife  before  the  decree  allowing  ali- 
mony was  entered.  In  Tully  v. 
Tully,  159  Mass.  91,  34  N.  E.  79,  it 
was  held,  against  a  plea  of  the  Fed- 
eral Exemption  Statute,  that  pen- 
sion money  could  be  subjected  to  an 
alimony  judgment,  because  such 
money  "is  designed  in  part  to  enable 
the  pensioner  to  support  his  wifer 
and  family,"  and  that  therefore  the 
statute  "should  not  be  strained  to 
enable  him  to  avoid  this  duty."  We 
should  not  strain  the  Exemption 
Statutes,  which  were  enacted  to 
effectuate  imblic  policy,  into  de- 
stroying that  very  policy,  merely  be- 
cause no  express  limitations  are  at- 
tached to  the  use  of  the  word  "debt- 
or" in  the  Exemption  Statute. 
Whenever  it  fairly  appears  that  a 
literal  construction  will  defeat  what 
is  confessedly  the  legislative  policy, 
then  the  word  should  yield  to  the 
spirit.  It  is  universally  held  that 
well-known  public  policy  should  not 
thus  be  made  ineffective,  unless  the 
language  of  the  statute  compels  a 
holding  that  the  legislature  intended 
to  defeat  legislative  purpose  and  to 
abandon  sound  public  policy. 

2a.  If  our  statute  expressly 
declared,  as  is  done  in  some  other 
jurisdictions,  that  the  allowance  of 
alimony  was  or  was  not  a  debt  with- 
in the  meaning  of  the  statute,  there 
would  be  nothing  to  construe.  We 
have  no  such  definiteness.  The 
most  that  can  be  claimed  is  that, 
since  the  word  "debtor"  is  used  with- 
out limitation  in  terms,  a  literal  in- 
terpretation gives  an  exemption 
against  any  and  all  debts.  But  the 
statute  is  certainly  not  broader  than 
if  it  said  that  the  earnings  should 
be  exempt  from  "any  debt."  If  that 
were  the  language  used,  it  would  not 
follow  that  there  must  be  a  literal 
construction.  Courts  may  even  re- 
ject clauses,  and  substitute  one 
word  for  another,  in  a  will,  provided 
that  is  "imperatively  demanded  in 
order  to  carry  out  the  intention  of 
the  testator."  Taylor  v.  Taylor.  118 
Iowa,  410,  92  N.  W.  71.  They  may 
''arbitrarily  expunge  or  alter  words 
in  a  will/'  if  it  be  necessary  to  carry 


oat  such  intention.  Denn  v.  Wood- 
ward, 1  Yeates,  318.  The  "rule  of 
reason"  may  be  applied  in  dealing 
even  with  words  like  "any  person." 
See  Hodgkin  v.  Atlantic  &  P.  R.  Co. 
B  Abb.  Pr.  N.  S.  74 ;  State  v.  Smiley. 
65  Kan.  240,  67  L.R.A.  903.  69  Pac 
199.  And  it  may  not  readily  be  per- 
ceived why  "any  debt"  is  more  con- 
trolling or  all-including  than  "any 
person."  It  has  been  decided  over 
and  again  that  the  words  "any  per- 
son" shall  not  be  literally  construed, 
if  so  doing  would  result  in  absurdity 
or  in  contravention  of  conceded  pub- 
lic policy.  A  four-year-old  child  is  "a 
person."  Sutton  v.  State,  122  Ga. 
168,  50  S.  E.  61.  In  the  statute  pro- 
hibiting and  punishing  rape,  there  is 
no  limitation  of  who  may  commit  it. 
But  it  would  not  be  contended  that  a 
four-year-old  child  or  the  husband 
of  complainant  is  within  the  statute. 
We  have  a  statute  prohibiting  the 
resort  }xy  any  person  for  the  pur- 
poses of  "prostitution."  But  we 
held  in  State  v,  Gardner,  174  Iowa, 
748.  L.R.A.1916D,  767,  156  N.  W. 
747,  Ann.  Cas.  1917D,  289,  that, 
since  females  only  may  be  prosti- 
tutes, a  male  cannot  resort  for  the 
purpose  of  "prostitution."  Though 
an  indictment  for  seduction  did  not 
disclose  the  sex  of  the  alleged  seduc- 
er, we  held  in  State  v.  Olson,  108 
Iowa,  668,  77  N.  W.  832,  that  in  rea- 
son the  charge  niust  be  construed  to 
refer  to  a  male  person.  The  Consti- 
tution of  the  United  States  makes 
"any  person  or  persons"  liable  to 
punislunent  for  misprision  of  trea- 
son, and  it  was  held  that,  though 
these  words  are  broad  enough  to  in- 
clude every  human  being,  they  must 
necessarily  be  confined  to  a  person 
or  persons  owing  allegiance  to  the 
United  States. 

The  statute  invalidates  "every 
disposition  of  property"  which  sus- 
pends the  absolute  power  of'  con- 
trolling the  same  for  a  longer  period 
than,  etc.  Nothing  could  be  more 
all-inclusive  than  the  words  "every 
disposition  of  property."  Buk  we 
held  in  Re  Cleven,  161  Iowa,  296, 
142  N.  W.  986,  and  in  Wilson  v. 
First  Nat  Bank,  164  Iowa,  402,  145 
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N.  W.  948,  Ann.  Cas.  1916D.  481, 
that  this  statute  did.  not  apply  to 
charities,  because  "the  rule  of  pub- 
lic policy  which  forbids  estates  to  be 
indefinitely  inalienable  in  the  handa 
of  individuals  does  not  api^y  to 
charities/'  for  the  reason  that  chari- 
ties are  established  for  lasting  and 
permanent  benefit.  In  State  v. 
Grinamell,  116  Iowa.  596.  88  N.  W. 
342,  we  had  to  deal  with  a  statute 
which  in  terms  makes  every  com- 
munication to  a  physician  privl* 
lesed.  But  we  declared  that  the  stat- 
ute does  not  shield  a  physidan 
diazflFed  with  murder  by  abortion. 
No  such  limitation  can  be  found  in 
the  statute,  so  far  as  words  go.  But 
we  restricted  the  sweeping  words, 
because  we  would  not  impute  to  the 
legislature  the  purpose  of  shielding 
criminals.  Cases  too  numerous  for 
citation  hold  that,  though  fltatutes 
permit  "any  person"  to  recover  for 
injury  suffered  by  the  act  of  some 
corporation,  such  as  a  carrier,  one 
who.  himself  in  fault,  or  in  the  ab- 
sence of  a  statute  abolishing  the  fel- 
low servant  rule,  is  injured  by  the 
act  of  a  fellow  servant,  may  yet  not 
recover.  See  Dowell  v.  Vicksburg  & 
M.  R.  Co.  61  Miss.  529 ;  Carle  v.  Ban- 
gor &  F.  Canal  R.  Co.  43  Me.  271. 16 
Am.  Neg.  Cas.  805 ;  Sala  v.  Chicago. 
R.  I.  &  P.  R.  Co.  85  Iowa.  679.  52  N. 
W.  664;  Miller  v.  Coffin.  19  R.  1. 164. 
36  Atl.  8;  Sullivan  v.  Missouri  P.  R. 
Co.  97  Mo.  113. 10  S.  W.  854;  Atchi- 
son. T.  &  S.  F.  R.  Co.  V.  Farrow,  6 
Colo.  506;  Lutz  v.  Atlantic  &  P.  R. 
Co.  6  N.  M.  496.  16  L.R.A.  819,  30 
Pae.  913;  Proctor  v.  Hannibal  &  St 
J.  R.  Co.  64  Mo.  112;  Connor  v.  Chi- 
cago. R.  I.  &  P.  R.  Co.  59  Mo.  292. 
Such  holdings  are  put  upon  the 
ground  that  statutes  will  not  be 
strained  to  overturn  acknowledged 
principles  of  justice  and  sound  pub- 
lic policy,  unless  the  words  of  the 
statute  indicate  that  the  legislature 
desires  to  abandon  such  principles 
and  such  policy.  See  Dixon  v.  West- 
em  U.  Teleg.  Co.  (C.  C)  68  Fed. 
631;  Jewell  v.  Sumner  Twp.  113 
Iowa.  49.  84  N,  W.  973. 

In  my  opinion  the  case  at  bar  may 
be  decided  for  the  appellant  with 
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much  less  strain  than  was  required 
to  give  reasonable  meaning  to  such 
words  as  "any  person."  It  is  said  in 
the  Wetmore  Case:  "Unless  posi- 
tively required  by  direct  enactment, 
the  couits  should  not  presume  a 
design  upon  the  part  of  Congress,  in 
relieving  the  unfortunate  debtor,  to 
make  the  law  a  means  of  avoiding 
enforcement  of  the  obligation, 
moral  and  legal,  devolved  upon  the 
husband  to  support  his  wife  and  to 
maintain  and  educate  his  children.'' 

And  Dunbar  v.  Dunbar.  190  U.  S. 
340.  47  L.  ed.  1084, 23  Sup.  Ct.  Rep. 
767.  approved  in  the  Wetmore  Case, 
declares:  "We  think  it  was  not  the 
intention  of  Congress,  in  passing  a 
Bankruptcy  Act.  to  provide  for  the 
release  of  the  father  from  his  obli- 
gation to  support .  his  children,  by 
his  discharge  in  bankruptcy."  And 
that :  "As  the  defendant  would  still 
remam  liable  for  the  support  of  his 
minor  children,  even  if  discharged 
from  this  contract  under  the  act. 
and  he  would  remain  liable  for  past 
support,  why  should  it  be  held  that 
Congress  intended  that  such  a  con- 
tract, to  do  what  the  law  enjoins 
upon  him  as  a  duty,  should  be  re- 
leased ?  There  is  no  language  in  the 
act  which  iflainly  so  provides,  and 
we  ought  not  to  infer  it." 

The  Dunbar  Case  approves  the 
holding  of  Re  Hubbard.  98  Fed.  710^ 
which  says  with  reference  to  a  de- 
cree providing  for  the  maintenance 
of  a  bastard  that  "the  Bankruptcy 
Act  was  passed  to  relieve  persons 
bringing  themselves  within  it»  pro- 
visions from  the  incubus  of  hopeless 
indebtedness;  but  it  was  not  in- 
tended to.  nor  does  it.  subvert  the 
higher  rule,  which  casts  upon  a  par- 
ent the  care  and  maintenance  of  his 
offspring" — a  duty  whose  perform- 
ance is  required  by  the  welfare  of 
the  state,  as  also  every  principle  of 
law,  statutory,  natural,  and  divine. 

The  divorce,  with  its  incidental 
allowance  of  alimony,  simply  con- 
tinues the  duty  of  the  husband  be- 
yond the  decree,  without  changing 
its  nature.  Romaine  v.  Chauncey, 
129  N.  Y.  566. 14  L.RJi..  712.  26  Am. 
St.  Rep.  544,  29  N.  E.  826;  Fickel  v. 
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Granger,  83  Ohio  St.  101,  32  L.R.A. 
(N.S.)  270,  93  N.  E.  527,  21  Ann. 
■Gas.  1347;  Lockwood  v.  Krum,  34 
Ohio  St.  1;  State  ex  rel.  Cook  v. 
Gook,  66  Ohio  St.  566,  58  L.R.A. 
626,  64  N.  E.  667.  But  assume 
that  divorce  terminates  all  relations 
to  the  former  wife;  is  not  the 
father  under  the  underiying  reason 
and  purpose  of  exemption  laws, 
and  with  reference  to  the  children, 
as  much  "the  head  of  the  family"  as 
he  ever  was?  Is  not  every  duty  cast 
upon  him?  With  reference  to  those 
children,  is  not  every  duty  which  led 
to  the  makingr  of  exemption  laws 
still  his  duty?  Those  laws  were 
made  so  that  the  father  could  avoid 
the  making  of  public  charges  out  of 
his  children.  Does  the  divorce  end 
the  desire  of  the  law  that  children 
shall  not  be  made  paupers  as  long 
as  the  father  can  earn  money?  For 
that  matter,  as  has  beeh  seen,  it  is 
universally  held  that  the  divorce  does 
not  terminate  the  duty  to  support 
the  wife,  to  the  extent  of  paying  the 
■alimony  which  the  court  has  pro- 
vided for  her,  and  it  is  self-evident 
that  the  divorce  does  not  terminate 
the  relation  of  parent  and  child.  If 
this  be  sound  reasoning,  the  most 
-that  can  be  said  is,  that  if  the  man 
remarry,  and  thei^by  crea1;e  a 
•double  strain  upon  his  resources, 
4ind  if  this  does  him  an  injury,  it  is 
self-invited,  because  the  new  mar- 
riage was  voluntarily  entered  into 
in  the  light  of  the  knowledge  that  a 
-double  burden  would  result.  See 
Anderson  v.  Norvell-Shapleigh 
Hardware  Go.  134  Mo.  App.  188, 113 
>S.  W.  734,  in  which  case,  it  is  said 
that  the  hardship  of  beiziiB;  required, 
-on  remarrying  after  divorce  and 
award  of  alimony,  to  support  two 
families,  is  immaterial  on  a  judicial 
construction  of  the  statute,  because 
the  injury  is  self-invited.  In  Win- 
ter y.  Winter,  96  Neb.  335, 60  L.R.A. 
(N.S.)  697,  145  N.  W.  709,  there 
was  failure  to  pay  a  monthly  allow- 
^ce,  and  it  is  said :  "If  the  defend- 
ant can  create  a  condition  with 
'Which  to  successfully  defend  him- 
^df  against  the  decree  of  the  court, 
then  it  may  well  be  doubted  whether 
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the  decree  is  oi  any  use,"  and  fur- 
ther said  that  no  mere  rule  of  law 
interposed  by  defendant  will  permit 
a  derelict  husband  to  escape  the  bur- 
den of  supporting  his  wife  and  chil- 
dren; that  when  the  legislature 
passed  a  statute  providing 'for  ex- 
emptions for  the  *ii«ad  of  a  family," 
it  certainly  did  not  contemplate  that 
a  man  could  fail  in  duty  to  provide 
for  wife  and  children  in  defiance  of 
the  decree  of  the  court,  and  that 
"the  law  ought  not  to  permit  him  to 
construct  a  shield  that  will  protect 
him  in  his  marital  and  domestic 
recklessness  by  getting  married 
again;  he  ought  not  to  be  permitted 
to  relieve  himself  of  the  burden  of 
supporting  the  child  that  he  caused 
to  come  into  the  world,"  and  that 
the  duty  of  the  husband  to  comply 
with  that  decree  is  as  strong  as  "the 
duty  which  binds  him  to  the  wife  in 
Onnaha,"  who  is  of  a  class  concern- 
ing which  it  is  said  in  Best  v.  Zuta- 
vem,  53  Neb.  604,  74  N.  W.  64,  that 
the  judgment  for  alimony  is  an  ad- 
vance warning  to.  Against  an  as- 
sertion by  a  divorced  husband  for  an 
exemption  in  a  homestead,  in  re- 
sistance of  a  judgment  for  alimony, 
it  was  said  in  Cochran  v.  Cochran, 
42  Neb.  612,  60  N.  W.  942,  that  the 
divorce  laws  may  not  be  used  to  en- 
able designing  husbands  to  escape 
the  performance  of  their  marriage 
contracts. 

Whosoever  goes  part  way  must  be 
prepared  to  go  all  the  way.  If  di- 
vorce and  remarriage  bar  enforce- 
ment of  the  alimony  judgment,  then 
it  is  immaterial  which  party  gets 
the  divorce,  and  immaterial  that  it 
was  granted  for  the  misconduct  of 
the  party  who  now  pleads  the  ex- 
emption. It  follows  that  a  party  to 
the  marriage  is,  for  all  practical 
purposes,  at  liberty  to  relieve  him- 
self at  any  time  from  the  duty  of 
supporting  either  wife  or  children. 
He  may  indulge  in  misconduct  so 
gross  as  to  compel  the  wife  to  obtain 
a  divorce,  and  so  conduct  himself  for 
the  very  purpose  of  being  able  to  re- 
marry and  use  the  second  marriasre 
to  make  his  former  wife  and  his 
children  public  charges.  Whosoever 
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aaserts  that  this  is  the  right  con- 
struction of  our  Exemption  Statute 
must  be  prepared  to  maintain  that, 
if  a  man,  who  has  wife  and  children 
who  will  be  left  utterly  unsupported 
unless  he  supports  them,  marry  a 
rich  wife  who  remains  childless  and 
supports  him,  he  may  spend  those 
earnings  in  riotous  living,  but  the 
public  must  support  those  whom  he 
has  brought  into  the  world.  I  am 
firmly  persuaded  that  no  such  thing 
was  intended  by  using  the  word 
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"debtor,"  without  more,  and  am 
abidingly  convinced  that  here  there 
should  be  a  reversal,  because  (1)  the 
allowance  for  aUmony  is  not  a  debt 
at  all,  and  therefore  there  is  no  ex- 
emption that  can  be  asserted 
against  it;  and  (2)  if  it  be  conceded 
that  the  allowance  is  in  some  senses 
a  debt,  it  was  not  the  legislative  in- 
tent to  apply  the  Exemption  Statute 
to  it. 

Stevens  and  Ladd,  JJ.,  concur  in 
this  dissent. 


ANNOTATION. 
EnffH-canent  of  claim  hut  alimoDy  i^umt  aanptioiu. 


There  seems  to  be  no  doabt  that  a 
claim  for  alimony  may  be  enforced  by 
the  court  against  any  exemptions 
which  the  statute  grants  the  husband, 
if  the  court  provides  for  such  enforce- 
ment in  its  decree. 

Iowa.— Abey  v.  Abey  (1871)  32 
Iowa,  575;  Hemenway  v.  Wood  (1879) 
53  Iowa,  21,  3  N.  W.  794;  Daniels  v. 
Morris  (1880)  54  Iowa,  369,  6  N.  W. 
582;  Szymanaki  v.  Szymanski  (1920) 
—  Iowa,  — ,  176  N.  W.  806. 

KatiMM. — Blankenship  v.  Blanken- 
ship  (1877)  19  Kan.  169;  Johnson  v. 
Johnson  (190S)  66  Kan.  646,  72  Pac. 
267. 

Kentacfcy.  —  Nunn  v.  Page  (1909) 
134  Ky.  698.  136  Am.  St.  Rep.  429,  121 
S.  W.  442;  Pearson  v.  Pearson  (1915) 
166  Ky.  91,  178  S.  W.  1164. 

Bfinnesota. — Hahoney  v.  Mahoney 
(1894)  59  Minn.  347,  61  N.  W.  384. 

Hississipi^  —  Moseley  v.  Larson 
(1905)  86  Miss.  288,  38  So.  234. 

Nebraska.— Best  v.  Zutavern  (1898) 
53  Neb.  604.  74  N.  W.  64;  Rhoades  v. 
Rhoades  (1907)  78  Neb.  495,  126  Am. 
St.  Rep.  611,  111  N.  W.  122;  Pederaen 
T.  Pedersen  (1910)  88  Neb.  65,  128  N. 
W.  649. 

Soath  Dakota. — Harding  v.  Harding 
(1902)  16  S.  D.  406,  102  Am.  St.  Rep. 
694,  92  N.  W.  1080. 

Wisconsin.  —  Stanley  v.  Sullivan 
(1888)  71  Wis.  586,  6  Am.  St.  Rep. 
245,  37  N.  W.  801;  Schultz  v.  Schultz 
(1907)  133  Wia.  126,  126  Am.  St  Rep. 
»34,  113  N.  W.  445. 


The  court  has  authority  to  set  aside 
specific  property  of  the  husband  to 
the  wife  as  alimony,  whether  exempt 
or  not.  And  therefore  it  may  set 
aside  a  homestead  purchased  by  a  re- 
tired soldier  with  the  allowance  made 
him  by  the  government.  Szymanski  v. 
Szymanski  (Iowa)  supra. 

The  court  says  it  was  not  the  inten- 
tion of  the  legislature,  in  exempting 
personal  money  or  property  purchased 
therewith  from  execution,  to  change 
the  statute  with  reference  to  the  in- 
choate rights  of  the  wife  to  alimony. 

In  Nunn  v.  Page  (Ky.)  supra,  the 
court,  in  speaking  of  the  right  to  en- 
force a  claim  for  alimony  against  the 
homestead,  said  the  exception  in  fa- 
vor of  a  claim  of  this  nature  may  be 
put  upon  the  ground  that  the  wife  is 
entitled  to  an  interest  in  the  home- 
stead, since  it  is,  partially,  at  least, 
set  apart  as  exempt  for  her  use  and 
benefit  as  a  member  of  the  family,  and 
so  when  the  husband  has  compelled 
her  to  abandon  his  home,  and  by  his 
wrong  has  deprived  her  of  the  enjoy- 
ment of  it,  he  should  not  be  allowed 
to  hold  the  whole  of  it  as  against  her 
claim  for  maintenance  and  alimony. 
.  .  .  The  statute  is  broad  enough 
to  save  the  homestead,  even  as  against 
maintenance  or  alimony  adjudged  the 
wife.  But  to  enable  the  wife  to  par- 
ticipate in  the  homestead,  the  statute 
should  be  so  construed  as  to  permit 
her,  when  abandoned,  to  share  in  the 
enjoyment  of  it,  and  this  can  only  be 
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done  by  setting  apart  for  her  use  a 
portion  of  it  for  maisteBanoe,  or  de- 
vesting him  of  title  to  so  much  of  it 
as  may  be  necessary  to  satisfy  the 
alimony  awarded. 

If  the  court,  in  granting  a  divorce, 
may  transfer  the  title  of  the  home- 
stead from  the  husband  to  the  wife,  it 
may  make  the  judgment  for  alimony 
a  lien  on  all  the  proper^  of  the  hus- 
band, which  may  be  satisfied  by  sale 
of  the  homestead.  Blankenship  r. 
Blankenship  (Kan.)  supra. 

In  a  suit  for  divorce  and  alimony  the 
law  of  homestead  has  no  application. 
Daniels  v.  Morris  (1880)  64  Iowa,  871, 
6  N.  W.  532. 

A  plea  of  homestead  and  statotoiy 
exemptions  is  of  no  avail  against  a 
decree  making  an  allowance  of  al- 
imony a  lien  on  the  husband's  proi>- 
erty.  Pearson  v.  Pearson  (Ky.)  su- 
pra. 

An  allowance  of  alimony  to  the  wife 
out  of  the  property  of  the  husband,  in 
case  of  a  divorce,  is  not  a  debt  or  li- 
ability within  the  meaning  of  either 
the  Constitution  or  statute  relating 
to  exemptions.  In  providing  for  the 
division  and  adjustment  of  property 
in  case  of  divorce,  the  law  proceeds 
upon  the  theory  that  the  wife  has  an 
interest  in  the  property  of  her  hus- 
band. This  is  peculiarly  true  of  a 
homestead,  which  is  exempted  from 
seizure  and  sale  for  debt,  for  the  ben- 
efit of  the  wife  and  children,  it  any, 
as  well  as  of  the  husband.  This  con- 
sideration, whether  expressed  in  terms 
or  not,  lies  at  the  foundation  of  all 
homestead  exemption  laws.  There- 
fore, in  making  an  adjustment  or  divi- 
sion of  the  property  of  the  husband 
in  case  of  a  divorce,  the  "homestead 
exemption"  has  no  more  application 
than  it  would  have  in  an  ordinary  suit 
for  partition.  The  court  can  set  off 
to  the  wife  in  fee  the  whole  or  a  part 
of  the  homestead,  or,  if  this  is  im- 
practicable, it  may  allow  her  a  sum 
of  money  equivalent  to  her  proper 
share  of  the  homestead,  and  make  the 
amount  a  specific  lien  on  the  land." 
Mahoney  v.  Mahoney  (Minn.)  supra. 
In  Moseley  v.  Larson  (Mias.)  supra, 
where  the  husband  while  non  compos 
mentis,  and  in  fraud  of  the  wife's 


rights,  had  conveyed  the  homestead, 
it  was  held  that  the  sum  allowed  for 
alimony  might  be  made  a  lien  upon  the 
homestead,  superior  to  any  claim  of 
purchasers  for  reimbursements,  and 
that  the  deed  should  be  canceled  in 
order  to  make  the  lien  effective.  And 
in  Daniels  v.  Morris  (1880)  64  Iowa, 
369,  6  N.  W.  632, — an  action  to  annul 
a  marriage,— it  being  alleged  that  de- 
fendant was  about  to  dispose  of  his 
property  with  intent  to  defraud  cred- 
itors, a  writ  of  attachment  was  issued 
and  levied  upon  property  claimed  as  a 
homestead,  and  it  was  held  that,  con- 
ceding the  property  to  foe  a  homestead, 
the  attachment  was  proper,  as,  since 
in  a  suit  for  divorce  and  alimony  the 
court,  in  adjusting  the  rights  of  the 
parties,  is  not  precluded  tnm.  mak- 
ing such  division  or  disposition  of  the 
homestead  between  the  parties  as  may 
appear  to  be  just  and  equitable,  the 
attachment  could  be  levied  upon  any 
property  which  the  court  might  dis- 
pose of  by  the  decree.  But  to  make  a 
judgment  for  alimony  a  specific  lien 
upon  real  estate  which  would  take 
precedence  of  homestead  enmptlbn,  it 
is  necessary  that  the  property'  be 
brought  before  the  court  by  describ- 
ing it  in  the  pleadings;  otherwise,  it 
has  no  jurisdiction  over  it,  and  can- 
not dispose  of  it  therein,  nor  create 
a  specific  lien  thereon.  Philbridk  v. 
Andrews  (1894)  8  Wash.  7,  86  Pac. 
368.  In  Barnes  v.  Barnes  (1882)  69 
Iowa,  456,  18  N.  W.  441,  the  part  of 
the  decree  which  made  alimony  a  lien 
on  the  homestead  was  reversed  as  un- 
just, inasmuch  as  the  alimony,  the 
propriety  of  granting  which  was  ques- 
tioned, was  granted  to  the  party  in 
fault,  the  husband,  and  the  homestead 
and  improv«nents  were  paid  for  with 
the  wife's  money;  the  court  stating 
that  the  wife  had  no  sons  owing  her 
services,  but  did  have  a  daughter  de- 
pendent upon  her,  and  the  lien  would 
embarrass  her  and  might  result  in  the 
loss  of  her  homestead,  while  the  hus- 
band was  able-bodied,  and.  If  he  re- 
mained sober,  could  easily  provide  his 
own  support. 

In  Jackson  v.  Coleman  (1917)  115 
Mies.  536,  76  So.  546,  the  court  says  it 
seems  to  be  the  general  rule  that  a 
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bomestesd  is  not  subject  to  the  de- 
mand for  alimony,  unless  there  are 
no  children,  and  the  court  held  that, 
where  the  homestead  law  named  the 
claims  to  which  the  exemptions  should 
not  apply*  the  court  will  not  extend 
them  ao  as  to  include  a  claim  for  al- 
imony which  was  not  named  in  the 
statute. 

If  the  decree  is  not  made  a  lien  on 
the  proper^,  but  a  money  judgment  is 
taken  for  tiie  alimony,  the  weight  of 
authority  is  that  the  execution  will 
not  reach  a  homestead. 

Alabama.— Ford  v.  Ford  (1918)  201 
Ala.  619,  78  So.  873. 

Califomia.  ^  Ex  parte  Silvia,  128 
Cal.  293,  69  Am.  St.  Rep.  68,  66  Pac. 
988. 

Georgia.  —  Coulter  t.  Lumpkin 
(1894)  94  Ga.  226,  21  S.  £.  461;  Knox 
T.  Knox  (1918)  148  Ga.  263,  96  S.  £. 
837. 

lowa^Byers  v.  Byers  (1866)  21 
Iowa,  268;  Whitcomb  v.  Whitcomb 
(1879)  62  Iowa.  715,  2  N.  W.  1000. 

Kentucky.  —  Nunn  v.  Page  (ISOSi) 
134  Ky.  698,  135  Am.  St.  Rep.  429,  121 
S.  W.  442. 

Hiasouri.- BiflOe  t.  FuUam  (1893) 
114  Mo.  60,  21  S.  W.  460. 

MiasisaippL — Jackson  v.  Coleman 
(1917)  116  Miss.  636,  76  So.  646. 

Wisconsin.  —  Stanley  v.  Sullivan 
(1888)  71  Wis.  585,  6  Am.  St  Rep.  246, 
87  N.  W.  801. 

Contra: 

Michigan. — Rogers  t.  Day  (1898) 
116  Mich.  664,  69  Am.  St.  Rep.  693,  74 
N.  W.  190. 

Nebraska^Best  t.  Zutavem  (1898) 
63  Neb.  604,  74  N.  W.  64;  Fraaman  v. 
Fraaman  (1902)  64  Neb.  472,  97  Am. 
St.  Rep.  660,  90  N.  W.  246;  Kimmerly 
V.  McMichael  (1909)  83  Neb.  789,  120 
N.  W.  487. 

In  Coulter  t.  Lumpkin  (Ga.)  supra, 
which  was  a  contest  between  an  ex- 
ecution upon  a  judgment  for  alimony 
and  a  mortgagee  pendente  lite,  the 
court  said  the  judgment  and  decree 
granting  the  application  for  alimony 
had  only  the  lien  of  an  ordinary  judg- 
aiMit  for  money. 

A  senwal  judgment  for  a  fixed  sum 
for  unpaid  alimony  cannot  be  enforced 
by  execution  against  the  homestead  of 


an  aged  and  infirm  person,  under  a 
statute  providing  that  such  proper^ 
shall  be  exempt  from  levy  and  sale  by 
virtue  of  any  process  whatever,  with 
certain  exceptions  not  including 
claims  for  alimony,  and  providing  that 
no  court  or  officer  shall  ever  have 
jurisdiction  or  authority  to  enforce 
any  judgment  or  decree  against  the 
property  set  apart  for  such  purpose. 
Knox  v.  Knox  (Ga.)  supra. 

A  homestead  is  exempt  from  execu- 
tion issued  on  a  judgment  for  alimony 
in  the  same  manner  and  to  the  same 
extent  as  in  case  of  execution  upon 
other  judgments,  no  exertion  having 
been  made  in  favor  of  such  judgment. 
Biffle  V.  PuUam  (Mo.)  supra.  And  in 
Stanley  v.  Sullivan  (Wis.)  supra,  it 
was  held  that  a  judgment  which  does 
not  declare  upon  its  face  that  it  shall 
be  a  lien  upon  a  homestead  must  be 
treated  as  having  the  same  force  as 
an  ordinary  judgment,  and  execution, 
thereunder  cannot  be  levied  upon  the 
homestead.  So,  also,  it  has  been  held 
that  a  man  cannot  be  compelled  by 
duress  or  imprisonment,  to  sell  or  en- 
cumber the  homestead  to  pay  alimony, 
and  so  the  continued  imprisonment  for 
contempt  for  nonpayment  of  alimony 
is  nnlawfdl,  where  one  has  no  means 
aside  Arom  his  homestead.  Ex  parte 
Silvia  (CaL)  supra.  A  husband  does 
not  cease  to  be  head  of  the  family  by 
reason  of  divorce,  and  so  the  home- 
stead acquired  and  occupied  as  such 
prior  to  the  rendering  of  the  decree 
of  divorce  is  not  liable  to  sale  upon 
execution,  to  satisfy  a  general  money 
judgment  for  alimony.  Byers  v.  Byers 
(Iowa)  supra.  The  court  stated  that 
the  Homestead  Law  is  intended  for  the 
benefit  of  the  family,  children  as  well 
as  wife;  and  while  it  is  true  the  wife 
should  be  paid  her  support,  it  does  not 
follow  that  her  right  to  support  is 
greater  than  the  right  of  the  children 
to  shelter. 

A  homestead  is  not  subject  to  execu- 
tion for  c<»ts  and  attorney's  fees 
awarded  the  wife  in  a  proceeding  for 
divorce.  Nunn  v.  Page  (1909)  134  Ky. 
698,  136  Am.  St  Rep.  429,  121  S.  W. 
442.  The  court  says  they  are  not  dif- 
ferent from  any  other  claim  that 
might  be  presented  against  the  hus- 
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basd,  or  a  judgment  rendered  for  them 
of  higher  dignity  than  a  judgment  ren- 
dered for  any  other  debt,  and  there 
does  not  appear  to  be  any  good  reason 
why  the  husband  should  not  be  al- 
lowed a  homestead  against  this  de- 
mand. 

Where  the  statutory  homestead  ex- 
emption is  against  debts  contracted,  it 
is  not  good  against  a  judgment  for  al- 
imony pendente  lite,  since  they  are 
not  a  debt  contracted.  Ford  v.  Ford 
(1918)  201  Ala.  519,  78  So.  873.  The 
court  says:  "The  amounts  so  ordered 
were  provided  by  the  court,  wholly 
withoat  regard  to  the  concurrence  or 
wquiescence  of  the  appellant,  to  the 
end  that  the  wife  might  be  supported 
pending  the  suit  and  be  put  in  a  posi- 
tion to  litigate  with  the  husband  on 
something  like  equal  terms.  It  would 
be  anomalous  to  hold  that  an  exemp- 
tion from  levy  and  sale  at  the  suit  of 
^creditors — an  exemption,  one  leading 
'idea  of  which  is  to  secure  wife  and 
children  In  the  shelter  of  the  family 
rooftree — should  operate  to  the  preju- 
dice of  the  wife  and  children  in  a 
contest  with  the  husband  and  father." 

On  the  other  hand,  in  Best  v.  Zuta- 
vem  (Neb.)  supra,  it  was  said  that 
the  logic  of  decisions  of  other  states 
that  the  courts  may  decree  an  alimony 
lien  on  the  homestead,  and  may  award 
the  wife  the  homestead,  title  to  which 
is  in  the  husband,  is  that  exemption 
statutes  are  not  designed  to  protect 
the  husband  against  the  wife's  claim 
for  alimony,  and  so  held  that  judgment 
for  alimony  is  a  lien  on  the  homestead. 
And  this  decision  was  followed  as 
authori^  in  Fraaman  v.  Fraaman  and 
Kimmerly  v.  McMichael  (Neb.)  supra. 

In  Rogers  v.  Day  (1898)  116  Mich. 
664,  69  Am.  St.  Rep.  593,  74  N.  W.  190, 
affirming  a  judgment  setting  aside  a 
mortgage,  in  favor  of  one  deriving 
title  under  sale  of  a  homestead  upon 
an  execution  on  a  judgment  for  al- 
imony, no  question  seems  to  have  been 
raised  as  to  the  validity  of  the  sale. 

Whether  or  not  the  ordinary  exemp- , 
tion  statutes  are  available  against  an 
execution  on  a  judgment  for  alimony 
depends  largely  on  the  language  of  the 
statute.  The  tendency  seems  to  be  to 
deny  the  applicability  of  the  exemp- 


tion statutes  to  such  claims,  nhless 
the  language  of  the  statute  is  so  ex- 
plicit as  to  make  it  certain  that  the 
legislature  intended  to  give  the  hus- 
band the  beffefit  of  his  exemptions 
against  the  wife's  claim  for  alimony. 
Bates  v.  Bates  (1884)  74  Ga.  105; 
Menzie  v.  Anderson  (1879)  6S  Ind. 
289;  Tully  v.  TuUy  (1893)  159  Mass. 
91,  84  N.  E.  79;  Spengler  v.  Kaufman 
(1891)  46  Mo.  App.  644;  Anderson 
V.  Norvell-Shapleigh  Hardware  Co. 
(1908)  134  Ho.  App.  188,  113  S.  W. 
733;  Winter  v.  Winter  (1914)  95  Neb. 
335,  50  L.R.A.(N.S.)  697,  145  N.  W. 
709;  Zwingmann  v.  Zwingmann  (1912) 
360  App.  Div.  868,  134  N.  Y.  Supp. 
1077. 

Where  a  decree  of  divorce  and  for 
the  payment  of  alimony  is  granted  the 
wife,  the  derelict  husband  cannot  de- 
feat the  collection  of  alimony  by  re- 
marrying and  claiming  the  benefit  of 
the  Exemption  Law.  Winter  v.  Winter 
(1914)  95  Neb.  336,  60  LJt.A.(N.S.) 
697,  146  N.  W.  709,  the  court  says: 
"In  this  case  there  is  no  justice  in  per- 
mitting the  defendant  to  deny  support 
to  his  first  wife  and  to  his  little  daugh- 
ter. If  the  defendant  can  create  a 
condition  with  which  to  successfully 
defend  himself  against  the  decree  of 
the  court,  then  it  may  well  be  doubted 
whether  the  decree  is  of  any  use.  The 
defendant  knew  that  he  was  under 
obligations  to  satisfy  the  decree  that 
the  court  had  rendered  against  him 
for  alimony,  and  he  knew  that  he  was 
bound  to  support  his  little  child,  and 
to  aid  in  the  support  of  his  wife,  as 
provided  by  the  decree.  The  law 
ought  not  to  permit  him  to  construct 
a  shield  that  will  protect  him  in  bis 
marital  and  domestic  recklessness. 
By  getting  married  again,  he  ought  not 
to  be  permitted  to  relieve  himself  from 
the  burden  of  supporting  the  child  that 
he  caused  to  come  into  the  world. 
When  the  legislature  passed  the  act 
providing  for  the  exemption  of  the 
'head  of  a  family,'  it  certainly  did  not 
contemplate  that,  after  a  man  had 
failed  to  provide  for  his  wife  and  the 
children  born  to  them,  he  could,  in 
defiance  of  the  decree  of  the  court, 
avoid  the  natural  duty  of  providing 
for  his  children.   .   .   .   The  right 
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of  exeBaption  is  baaed  purely  upon  a 
law  remedy.  In  the  instant  case  the 
defendant  is  separated  from  his  wife 
because  of  his  neglect  to  perform  the 
oblisations  that  are  incumbent  upon 
him  as  a  husband.  He  neglected  to 
provide  for  his.  wifO  and  child.  He 
ueiflected  to  comply  with  the  decree 
of  the  court.  He  undertook  to  stand 
above  the  court,  and  to  disre^rard  its 
decree.  In  doing  this  he  interposed, 
or  attempted  to  interpose,  the  Exemp- 
tion Law  as  a  shield  to  protect  him 
from  doing  that  which  the  court  had 
clearly  decreed  that  he  should  do." 

It  was  held  in  Spengler  v.  Kaufman 
(1891)  46  Ho.  App.  644,  that  a  man 
cannot  invoke  the  protection  of  the 
Exonption  Statute  against  an  execu- 
tion issued  upon  a  judgment  obtained 
by  his  wife  for  maintenance,  although 
he  has  a  widowed  mother  and  sister 
dependent  upon  him,  and  would,  under 
these  circumstances,  ordinarily  be 
deemed  the  head  of  the  family  within 
the  Exemption  Statute.  This  decision, 
however,  was  subsequently  limited,  if 
not  overruled.  In  it  the  court  said: 
"The  plaintiff  seeks  by  legal  process  to 
compel  her  husband  to  support  her, 
as  he  is  legally  bound  to  do.  If  the 
appellant's  construction  of  the  statute 
is  to  prevail,  then  Its  enforcement 
against  the  plaintiff  becomes  the 
means  of  oppression,  rather  than  of 
protection.  This  would  entirely  sub- 
vert the  law,  and  defeat  the  intention 
of  the  legislature.  The  defendant's 
obligation  to  support  his  mother  and 
alsters  is  a  moral  one  only,  and  he  is 
to  be  commended  for  ao  doing;  but  his 
obligation  to  support  his  wife  rests 
on  legal  as  well  as  moral  grounds, 
which  we  think  makes  the  obligation 
a  paramount  one.  As  to  ordinary 
creditors  the  statute  would  protect 
the  fund  for  the  benefit  of  the  mother 
and  sisters,  but  not  as  to  the  claims 
of  the  wife  for  maintenance.  It  would  - 
be  very  strange,  indeed,  if  the  defend- 
ant could  shield  himself  under  the 
Exemption  Statute,  when  his  wife  was 
seeking  to  compel  him  to  support  her, 
to  secure  which  was  one  of  the  chief 
objects  of  the  law." 

The  amount  due  as  wages  as  a 
school-teacher  is  subject  to  garnish- 


ment for  unpaid  alimony.  Bates  v* 
Bates  (1884)  74  Ga.  105.  The  court 
stated  that  a  claim  for  alimony  oc- 
cupies a  different  position  from  an  or- 
dinary debt,  and  added  that  a  decree 
for  alimony  might  have  been  enforced 
by  imprisonment  of  the  husband,  when 
he  would  have  been  totally  deprived  of 
all  means  of  supporting  himself,  when 
the  whole  object  of  the  exemption  of 
debts  from  garnishment  would  have 
ceased.  In  Zwingmann  v.  Zwingmann 
(1912)  150  App,  Div.  358,  134  N.  Y. 
Supp.  1077,  property  in  pension  fund, 
of  a  retired  policeman,  who  had  re- 
moved from  the  state  to  avoid  liability 
on  a  judgment  for  alimony,  was  se- 
questered for  payment  of  alimony,  al- 
though it  is  provided  by  statute  that 
the  "moneys,  securities',  and  effects  of 
the  police  pension  fund,  and  all  pen- 
sions granted  and  payable  from  said 
fund,  shall  be  and  are  exempt  from  ex- 
ecution, and  from  all  process  and  pro- 
ceedings to  enjoin  and  recover  the 
same  by  or  on  behalf  of  any  creditor 
or  person  having  or  asserting  any 
claims  against,  or  debt  or  liability  of, 
any  pensioner  of  said  fund."  The 
court  said :  "It  is  contended  in  behalf 
of  the  defendant,  who  has  removed 
from  the  state  for  the  purpose  of  de- 
feating a  judgment  rendered  against 
him,  that  his  property  in  this  pension 
fund  is  exempt  from  the  duty  he  owes 
to  the  state  to  support  and  maintain 
his  wife;  that  notwithstanding  the 
legal  oneness  of  the  man  and  wife, 
which  in  this  respect  has  not  been 
changed  by  statute  from  the  common- 
law  rule,  the  defendant  is  entitled  to 
be  supported  and  sustained  out  of  a 
trust  fund  created  under  the  laws  of 
this  state,  while  his  wife  goes  hungry. 
We  do  not  believe  the  legislature,  in 
creating  the  police  pension  fund  and 
exempting  it  from  execution  and  other 
processes,  ever  intended  that  this  ex- 
emption should  be  construed  to  de- 
prive the  wife  of  her  legal  and  moral 
right  to  the  support  of  her  husband. 
The  whole  purpose  of  the  statute  is 
served  when  the  fund  is  preserved  for 
the  use  of  the  pensioner  and  those  le- 
gally dependent  upon  him  for  support 
and  maintenance;  when  it  is  held  in-, 
tact  for  the  care  of  the  woman  who  ia. 
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in  law,  but  a  part  of  himself,  and  en- 
titled, with  him,  to  share  in  the 
pension.  .  .  .  This  court  shonld 
not  be  astute  in  discoverinsr  a  way  to 
relieve  the  defendant  of  his  obliga- 
tions,  voluntarily  assumed,  because  of 
any  strict  construction  of  the  langua^ 
of  an  act  which  was  designed  to  give 
protection  to  the  faithful  servants  of 
the  public,  and  those  dependent  upon 
them."  In  Tally  v.  Tully  (1898)  169 
Blass.  91, 84  N.  E.  79,  the  court  refused 
to  reverse  a  decree  granting  alimony, 
although  the  only  means  of  the  hus> 
band  were  derived  from  pension  mon- 
ey, stating  that  pension  money  is  de- 
signed  in  part  to  enable  the  pensioner 
to  support  his  wife  and  family,  and 
that  the  Federal  statute  which  pro- 
vides that  pension  money  shall  be  ex- 
empt from  legal  process  should  not 
be  strained  to  enable  him  to  avoid  that 
duty.  In  Anderson  v.  Norvell-Shap- 
leigh  Hardware  Co.  (1908)  134  Mo. 
App.  188,  113  S.  W.  733.  where  the 
divorced  husband  had  remarried  and 
claimed  exemption  as  head  of  the  fam- 
ily, it  waa  held  that,  under  a  statute 
which  provides  that  "each  head  of  a 
family,  at  his  election,  .  .  .  may 
select  and  hold,  exempt  from  execu- 
tion, any  other  property,  real,  pen 
sonal,  or  mixed,  or  debts  and  wages, 
not  exceeding  in  value  the  amount  of 
9800,"  exemptions  cannot  be  claimed 
against  execution  on  judgment  for  al- 
imony. The  court  said:  "The  ar- 
gument of  the  hardship  that  §  4827a 
imposes  upon  defendant  and  others 
similarly  situated  might  be  of  some 
force,  if  addressed  to  the  legislative 
department.  It  is  of  no  persuasive 
force  when  addressed  to  a  court  called 
upon  to  construe  the  statute  of  which 
he  complains.  'The  hardship,  if  any, 
was  not  created  by  the  law,  but  was 
brought  upon  defendant  by  his  own 
voluntary  acts  and  conduct,  and  the 
conduct  which  brought  about  the  de- 
cree of  divorce  and  judgment  for  al- 
imony against  him  was  wrongful ;  for 
this  reason,  he  is  in  no  position  to 
complain  that  the  law  denies  him  the 
exemptions  accorded  to  ordinary  debt- 
ors. Nor  ought  he  be  heard  to  com- 
plain of  the  burden  he  has  brought 
upon  himself  by  his  misconductr — a 


violation  of  his  marriage  vow.  Hia 
marital  pledge  to  his  wife  was  that 
he  would  support  and  maintain  h«r 
so  long  as  they  both  should  live.  Why 
should  he  be  relieved  of  that  burden, 
when  his  wife  has  been  guilty  of  no 
misconduct?  His  answer  is,  because 
he  has  married  another  woman,  and 
ought  not  to  be  required  to  support 
two  families.  Why  assume  the  burden 
of  supporting  two  families,  if  he  was 
not  abl^  or  was  unwilling,  to  dis- 
charge it?  To  use  a  homely  phrase, 
*He  has  made  his  bed  and  on  it  he  must 
lie.' "  In  Menzie  v.  Anderson  (1879)  65 
Ind.  239,  the  husband,  the  guilty  par- 
ty, who  had  no  property,  ronarried, 
became  a  householder  and  head  of  a 
family,  and  inherited  an  interest  in 
real  estate,  which  he  claimed  to  be 
exempt  from  execution  on  judgm^t 
for  alimony  obtained  by  his  former 
•wife ;  but  it  was  held  that  no  property 
could  be  claimed  as  exempt  against 
such  a  judgmrat,  as  alimony  is  not  a 
debt  growing  out  of,  or  founded  upon, 
a  contracts  express  or  in4>lied,  within 
the  meaning  of  the  statute;  since,  al- 
though the  marriage  is  a  civil  con- 
tract, the  cause  of  divorce  arose  out 
of  a  tort. 

A  distinction  has  been  made  in  a 
few  cases  where  the  husband  had  chil- 
dren to  support,  and  claimed  the  ex- 
emption for  their  benefit,  while  the 
wife  was  free  from  such  encum- 
brances. Maag  V.  Williams  (1902)  92 
Mo.  App.  680.  In  that  case  the  hus- 
band had  two  children,  a  boy  about 
six  years  old,  the  son  of  a  former  wife, 
and  a  girl  about  two  years  old,  the 
child  of  his  marriage  with  plaintiff. 
The  latter  was  placed  in  the  custody 
of  the  mother  and  the  award  was  for 
its  support  The  father  married  again 
and  claimed  the  exemption  as  head  of 
a  family,  and  the  claim  was  sustained, 
although  he  was  thereby  enabled  to 
defeat  his  liability  for  support  of  bis 
two-year-old  daughter.  The  court  re- 
lied on  the  homestead  exemption  case 
of  Biffle  V.  PuUam  (1893)  114  Mo.  50, 
21  S.  W.  460,  supra,  saying  of  the 
Spengler  Case  (1891)  46  Mo.  App.  644, 
that,  in  that  case,  "his  wife  was  the 
only  other  monber  of  Spenglar's  fam- 
ily, and  there  is  some  apparent  jnatice 
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in  the  ruling;  but  suppose  Spengler 
had  had  minor  children  dependent  up- 
on his  wages  for  their  daily  bread; 
the  case  would  present  altogether  a 
different  aspect  and  the  apparent  jus- 
tice of  the  decision  would  be  trans- 
dCormed  into  a  palpable  injustice.  The 
Spengler.  decision  ingrafts  upon  the 
statutes  of  exemption  an  exception  to 
the  protection  they  were  designed  to 
secure  to  every  head  of  a  family,  and 
is  judicial  legislation." 

Following  the  Maag  Case,  the  court 
in  Jarboe  v.  Jarboe  (1904)  106  Mo.. 
App.  468.  79  S.  W.  1162.  comes  into 
direct  conflict  with  the  Spengler  Case, 
which  was  decided  by  a  co-ordinate 
court  in  another  district.  In  the  Jar- 
boe Case,  defendant  supported  his 
mother  and  brothers  and  sister,  and 
was  held  to  be  the  head  of  a  family. 
The  court  said  that  the  statute  provid- 
«d  for  no  such  exception  to'  the  Exemp- 
tion Law,  and  that  such  conatniction 
would  be,  in  effect  in  the  nature  of 
Judicial  legislation.  In  that  case  the 


defendant  was  permitted  to  repudiate 
his  legal  obligation  to  support  his 
wife,  and  nullify  the  decree  of  the 
court,  by  furnishing  his  money  to  his 
mother's  family. 

The  legislature  had,  however,  a  year 
before  the  decision  in  the  Jarboe  Case, 
enacted  a  statute,  which  was  not  re- 
ferred to  in  that  case,  providing  ex- 
pressly that  no  property  shall  be  ex- 
empt in  a  proceeding  by  a  married 
woman  for  maintenance,  nor  from  ex- 
ecution upon  a  judgment  to  enforce  a 
decree  for  alimony.  That  statute  is 
construed  in.  Anderson  v.  Norvell- 
Shapleigh  Hardware  Co.  (1908)  134 
Mow  App.  188,  113  S.  W.  733,  supra. 

The  reported  case  (Schooley  v. 
SCHOOLEY,  ante,  110),  however,  per- 
mits the  husband  effectually  to  cast  off 
his  first  wife,  by  holding  that  when  he 
marries  again,  and  thus  becomes  the 
head  of  a  family,  he  is  entitled  to  rely 
apon  his  statutory  exemption  against 
an  execution  for  alimony  in  favor  of 
his  first  wife.  H.  F.  F. 


GYPSY  OIL  COMPANY,  Plff.  in  Err., 

V. 

■  CHARLES  E.  COVER  et  al. 

OKtahoma  Supreme  Court  — March  1930, 
(78  Okla.  158,  189  Pac.  540.) 

Mines  —  oU  and  gas  —  separated  parcels  —  effect  of  development  of  one. 

1.  Where  an  oil  and  gas  mining  lease  covers  160  acres  of  land,  120 
acres  thereof  are  contiguous,  and  the  other  40-acre  tract  is  located  |  mile 
therefrom,  and  the  lessee  assigns  fhe  40-acre  tract,  and  the  assigns  bring 
in  a  producing  well  producing  oil  and  gas  in  paying  quantities  within  the 
one-year  period  stipulated  for  in  the  lease,  and  pays  the  royalties  reserved 
to  the  owner  of  the  land,  which  are  accepted  by  such  owner  according  to 
the  terms  of  the  lease,  and  the  lease  contains  the  stipulation  "that  this 
lease  shall  remain  in  full  force  for  the  term  of  five  years  from  this  date, 
and  as  long  thereafter  as  oil  and  gas  or  either  of  them  is  produced  there- 
from by  the  party  of  the  second  part,  successors  or  assigns,"  these  facts 
do  not  make  the  lease  a  separate  lease  upon  each  tract  of  land,  but  the 
same  remains  a  lease  upon  the  entire  160  acres,  and  the  drilling  of  such 
well  on  any  portion  thereof  and  the  payment  of  the  royalties  extend  the 
life  of  the  lease  upon  the  entire  160  acres. 

(See  note  on  UiU  queatwn  beginning  on  page  138.] 

Headnotes  by  Johnson,  J. 

11  A.L.R.— 9. 
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—  eflF«cf  of  developnient. 

2.  After  gas  was  foand  upon  the 
leased  premiaeB  within  five  years  from 
the  date  thereof  in  paying  quantities, 
the  lessee  thereby  became  vested  with 
a  limited  estate  in  the  leased  premises 
for  further  operations  in  accordance 
with  the  terms  of  the  lease. 

[See  18  R.  C.  L.  1211,] 
Judgment  —  effect  on  grantee. 

3.  A  grantee  of  land  is  not  bound  by 
a  judgment  in  an  action,  to  which  he 
is  not  a  party,  commenced  against  his 
grantor  subsequent  to  the  grant. 

[See  15  R.  C.  L.  1028.] 
Mines  —  cancelation  of  oil  and  gas 

lease  —  trust  relation. 

.4.  From  the  fact  that  a  trust  rela- 
tion existed  between  the  lessee  in  an 
oil  and  gas  mining  lease  and  a  third 
person,  as  to  one  of  the  two  tracts  of 
land  covered  by  the  lease,  at  the  time 
the  lease  was  executed  by  the  lessors, 
and  some  time  thereafter  the  lessee, 
upon  the  payment  to  it  by  the  person 
for  whose  benefit  the  trust  existed,  of 
the  bonils  agreed  upon,  and  at  his  re- 
quest the  lessor  assigned  the  lease  to 
such  other,  covering  said  tract,  which 
assignment  has  been  treated  as  valid 
by  the  lessee,  and  the  purchasers  of 
the  fee  in  the  land  covered  by  the 
lease,  held,  that  such  trust  relation  is 
not  available  to  the  purchasers  of  the 
fee  as  a  ground  for  a  suit  for  the  can- 
celation of  the  lease  covering  the  other 
tracti 

—  cancelation  of  lease  —  failure  of 

proof. 

5.  An  oil  and  gas  mining  lease  gave 
the  lessee,  his  successors  or  assigns, 
one  year  from  date  thereof  to  com- 
plete a  well  or  pay  at  the  rate  of  $160 
in  advance  for  each  additional  twelve 
months  such  c<»npletion  is  delayed, 


providing  that  the  completion  of  such 
well  shall  operate  as  a  full  liquidation 
of  all  rent  during  the  remainder  of. 

the  term  of  the  lease,  which  was  for 
five  years;  and  where  the  assignee  of 
the  lessee  to  a  portion  of  the  leased 
premises  completed  a  well  upon  such 
portion  within  one  year,  and  such  well 
continued  to  produce  oil  and  gas  in 
paying  quantities,  and  assignees  con- 
tinued to  operate  said  well  and  pay  to 
the  landowners  the  royalties  reserved 
to  them  for  the  full  term,  and  where 
the  lessee  neither  drilled  on  the  un- 
assigned  portion  of  the  lease  nor  paid 
delay  money  during  the  term,  and  some 
time  after  the  term  expired  the  land- 
owners brought  suit  to  quiet  the  title 
to  the  unassigned  portion  of  the  prem- 
ises, and  asked  that  the  lease  as  to 
such  portion  be  forfeited  for  failure 
to  drill  and  operate  and  develop  the 
same,  and  ^here,  upon  the  trial  of  the 
cause,  the  court  announced  as  his  find- 
ings "that  the  plaintiffs  are  the  own- 
ers of  the  land  and  went  in  possession 
of  the  premises  at  the  time  of  takilig 
their  deed,  and  have  retained  posses- 
sion since  that  date,"  and  entered  a 
judgment  in  favor  of  the  plaintiffs, 
quieting  their  title  to  the  premises  and 
canceling  the  lease  of  the  defendant^ 
held,  that  from  an  examination  of  the 
record  it  clearly  appeared  that  the 
plaintiffs  alleged  no  facts,  nor  offered 
proof  of  such  facts,  as  would  be  suffi- 
cient to  authorize  the  court  to  cancel 
the  lease  for  a  breach  of  the  implied 
covenants  to  diligently  operate  and  de- 
velop the  premises,  that  the  demurrer 
of  the  defendant  to  the  evidence  of  the 
plaintiffs  should  have  been  sustained, 
and  that  the  judgment  of  the  trial 
court  should  be  reversed,  and  the 
cause  remanded. 


Error  to  the  District  Court  for  Okmulgee  County  (Bozarth,  J.)  to 
review  a  judgment  in  favor  of  plaintiffs  in  an  action  brought  to  quiet 
title  to  certain  real  estate.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  James  R  Oiggs,  Rush 
Crreenslade,  and  William  C.  Liedtke, 
for  plaintiff  in  error: 

The  legal  relationship  between  de- 
fendant and  John  J.  McCrory  appear- 
ing from  the  recitals  in  the  deed  of 
assignments  does  not  change  or  af- 
fect in  any  way  the  rights  and  obliga- 
tions created  by  the  oil  and  gas  lease. 


39  Cyc.  47;  Connell  v.  Cole,  89  Ala. 
381,  8  So.  72;  Perry.  Trusts,  6th  ed. 
§  620;  Herlihy  v.  Coney,  99  Me.  469, 
59  Ath  952;  Indian  Land  &  Trust  Co. 
v.  Owen,  —  Okla.  — ,  162  Pac.  818; 
Trask  v.  Green,  9  Mich.  368;  Pierce 
Oil  Corp.  V.  Schacht,  76  Okla.  101,  181 
Pac.  731. 

The  production  of  oil  on  part  of  the 
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leased  premisea  by  Davis  and  bis  as- 
signs, in  compliance  with  the  terms 
of  the  le^se,  extended,  the  primary 
term  of  the  lease  as  long  as  oil  or 
gas  is  produced,  and  vested  in  the 
lessee  and  its  assigns  the  right  to  pro- 
duce oil  or  gas  from  all  of  the  leased 
premises. 

Thornton,  Oil  &  Gas,  3d  ed.  §  219; 
Chandler  v.  Hart,  161  Cal,  405, 119  Pac. 
516,  Ann.  Cas.  1913B,  1094;  Brennan 
V.  Hunter,  —  Okla.  — ,  172  Pac.  49; 
iCoach  v.  Junction  Oil  &  Gas  Co.  — 
Okla.  — ,  179  Pac.  935;  Harris  v. 
Michael,  70  W.  Va.  356,  73  S.  E.  934; 
South  Penn  Oil  Co.  v.  Snodgrass,  71 
W.  Va.  438,  43  L.R.A.(N.S.)  848,  76  S. 
E.  961;  Fisher  v.  Crescent  Oil  Co.  — 
Tex.  Civ,  App.  — ,  178  S.  W.  905;  Na- 
bors  V.  Producers'  Oil  Co.  140  La.  985, 
L.R.A.1917D,  1115,  74  So.  527;  North- 
western Ohio  Natural  Gas  Go.  v.  UU- 
ery,  68  Ohio  St.  259,  67  N.  £.  494,  22 
Hor.  Min.  Rep.  647;  Harness  v.  East* 
em  Oil  Co.  49  W.  Va.  232.  38  S.  E.  662; 
Campbell  v.  Lynch.  81  W.  Va.  374. 
LRA.1918B.  1070.  94  S.  E.  739. 

Messrs.  W.  W.  Calhoun  and  Ge<nrge 
James  for  defendants  in  error. 

Johnson.  J.,  delivered  the  opin- 
ion of  the  court : 

This  is  an  appeal  from  the  district 
court  of  Okmulgee  county.  On  the 
19th  day  of  September,  1918.  the  de- 
fendants in  error.  Charles  Cover  and 
George  James,  as  plaintiffs,  com- 
menced an  action  in  the  district 
court  of  Okmulgee  county  against 
the  plaintiff  in  error,  the  Gypsy  Oil 
Company,  a  corporation,  as  defend- 
ant, to  quiet  title  to  certain  real  es- 
tate situated  in  said  county.  For 
convenience  the  parties  will  herein- 
after be  referred  to  as  plaintiffs  and 
defendant,  respectively,  as  they  ap- 
peared in  the  trial  court. 

The  essential  allegations  of  the 
I^intiffs'  petition  are  as  follows: 

'*That  the  plaintiffs  are  the  legal 
owners  in  fee  simple  and  in  the 
actual  and  peaceable  possession  by 
their  tenant.  G.  S.  P.  Washington,  of 
the  following  described  premises, 
situated  in  Okmulgee  county,  state 
of  Oklahoma,  to  wit:  The  south- 
east quarter  of  the  southeast  quar- 
ter of  section  31  and  the  southwest 
quarter  of  the  southwest  quarter  of 
section  82,  township  15  north, 
zange  12  east*  and  the  northwest 
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quarter  of  the  northwest  quarter  of 
section  6.  township  14  north,  range 
12  ^ast. 

"That  the  said  defendant  claims 
some  right,  title,  or  interest  in  and 
to  said  property  adverse  to  these 
plaintiffs,  the  exact  nature  of  which 
to  them  is  unknown,  which  consti- 
tutes a  cloud  on  the  title  of  plain- 
tiffs." 

The  defendant  answered*  claiming 
a  valid  oil  and  gas  lease  upon  the 
premises,  and  deraigned  title  there- 
to from  the  heirs  of  Mary  Harjo,  de- 
ceased, the  original  allottee;  the  al- 
legations of  the  defendant  being,  in 
effect,  that  said  allottee  died  intes- 
tate, leaving  as  her  sole  heirs  her 
five  children,  three  of  whom,  Benn 
Harjo,  Cinda  Harjo.  and  Salina  Har- 
jo, were  adults,  that  Buzzy  Harjo  and 
Sarah  Harjo  were  minors,  th&t  each 
inherited  an  undivided  one-fifth  in- 
terest in  said  allotment,  that,  prior 
to  the  execution  of  the  defendant's 
lease  to  the  entire  allotment  of  16u 
licres,  said  adult  heirs  had  conveyed 
their  interest  in  said  allotment  to . 
Lewis  Adams,-  Thomas  Adams.  Jr.. 
and  Wash  Adams,  and  that  there- 
after, on  January  '  28,  1910,  the 
Adamses,  together  with  Thomas 
Adams,  as  guardian  of  Sarah  Harjo 
and  Buzzy  Harjo.  minors,  and  as  ad- 
ministrator of  the  estate  of  Mary 
Harjo,  deceased,  executed  to  the  de- 
fendant an  oil  and  gas  lease  to  the 
entire  160-acre  allotment,  which  was 
duly  approved  by  the  county  court 
of  Okmulgee  county  on  said  date, 
and  that  thereafter  defendant  ex- 
ecuted and .  delivered  to  George  S. 
Davis  a  deed  of  assignment  to  the 
S.  E.  i  of  the  S.  E.  }  of  section  5, 
township  14  north,  range  12  east, 
and  that  thereafter  the  said  George 
S.  Davis  assigned  a  three-fourths  in- 
teirest  in  said  tract  to  the  Producers" 
Oil  Company,  who  in  turn  afterward 
assigned  the  same  to  the  Texas 
Company,  and  that  prior  to  the  ex- 
piration of  one  year  from  the  date 
of  said  oil  and  gas  lease  a  produc- 
ing well  was  completed  upon  the 
said  tract  by  the  Producers'  Oil  • 
Company  and  G.  S.  Davis,  which  had 
ever  since  been  producing  oil  and 
gas  in  paying  quantities,  and  had 
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been  operated  for  the  production  of 
oil  and  gas,  and  that  the  royalty  re- 
served by  said  lease  to  the  lessors 
upon  the  oil  and  gas  produced  upon 
said  land  had  been  paid  to  the  plain- 
tiffs and  their  predecessors  accord- 
ing to  the  terms  of  the  said  oil  and 
gas  lease,  and  accepted  by  them, 
and  that  said  assignees  had  paid, 
kept,  and  performed  all  of  the  con- 
ditions,  covenants,  and  agreements 
provided  in  said  lease,  and  that  the 
■defendant  had  a  valid  and  subsisting 
leasehold  estate,  covering  the  re- 
maining 120  acres  of  said  allotment, 
and  that  the  same  was  in  full  force 
and  effect.  The  defendant  made 
■copies  of  said  conveyances  exhibits 
to  its  answer. 

The  plaintiffs  replied  to  said 
answer,  admitting  the  allegations  of 
the  defendant  except  as  to  the  valid- 
ity of  the  lease  upon  the  120  acres 
sued  for  herein,  alleging  that  the 
same  was  invalid,  because:  (1)  The 
defendant  took  title  under  its  leas^ 
to  the  40-acre  tract  as  trustee  only 
'and  in  trust  for  one  John  J.  Mc- 
Crory,  and  that,  when  the  defendant 
assigned  the  same  to  George  S. 
Davis,  the  trust  and  the  purpose  for 
which  it  was  created  ceased  and 
terminated  all  the  rights  and  inter- 
est held  by  the  defendant,  and  on 
account  thereof  the  defendant  is 
estopped  to  claim  any  right,  title,  or 
interest  to  said  40-acre  tract;  and 
(2)  tiie  deeds  from  the  adult  heirs 
to  the  Adamses  had  been  canceled 
by  the  district  court  of  Okmulgee 
county  in  a  certain  action  brought 
by  said  adult  heirs  against  the 
Adamses  for  that  purpose,  and  al- 
leging that  no  well  had  been  com- 
pleted on  the  120  acres  or  rentals 
paid  thereon  by  the  defendant. 

Plaintiflfs  prayed  that  their  title 
be  quieted,  to  which  reply  the  de- 
fendant interposed  a  demurrer, 
which  being  overruled,  the  defend- 
ant moved  for  a  judgment  upon  the 
pleadings,  which  was  overruled  by 
the  court,  to  each  of  which  rulings 
the  defendant  saved  objections. 

Upon  the  Issues  thus  joined,  the 
cause  was  tried  to  the  court.  At  the 
conclusion  of  the  plaintiffs'  testi- 
mony the  defendant  interposed  a  de- 
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murrer  to  the  evidence,  which  de- 
murrer was  overruled  by  the  court 
and  excepted  to  by  the  defendant, 
whereupon  the  court  made  the  fol- 
lowing finding:  "The  court  finds 
that  the  plaintiffs  are  the  owners  of 
the  land  in  controversy  and  went 
into  possession  of  the  premises  at 
the  time  of  the  taking  of  said  deed, 
exhibit  No.  1,  and  have  retained  pos- 
session of  the  land  since  that  date. 
I  will  just  find  for  the  plaintiffs  and 
against  the  defendant,  and  you  can 
prepare  your  journal  entry.  De- 
fendant excepts  to  the  findings  and 
the  judgment  of  the  court." 

The  defendant  filed  its  motion  for 
a  new  trial,  which  was  overruled  by 
the  court.  Thereafter  in  due  time 
this  proceeding  in  error  to  reverse 
the  judgment  of  the  trial  court  was 
regularly  commenced. 

The  trial  court  was  not  requested 
to,  nor  did  it,  make  and  file  separate 
findings  of  fact.  The  plaintiff  in 
error  assigns  numerous  errors  in  its 
petition  in  error,  but  its  counsel  say 
in  their  brief: 

"The  case  of  the  plaintiff  in  error 
is  grounded  upon  the  settled  and  es^ 
tablished  law  that  the  production  of 
oil  and  gas  upon  any  portion  of  the 
leased  premises,  in  compliance  with 
the  provisions  of  the  oil  and  gas 
lease,  vests  in  the  lessee  or  his  as  • 
signs  the  right  to  continue  the  pro- 
duction from  all  of  the  leased  prem- 
ises. For  the  sake  of  clarity  in  this 
brief,  the  case  is  discussed  under 
two  subheads: 

"(1)  The  legal  relationship  be- 
tween the  Gypsy  Oil  Company  and 
John  L.  McCrory  appearing  fronn 
the  recitals  in  the  deed  of  assign- 
ment does  not  change  or  affect  in 
any  way  the  rights  and  obligations 
created  by  the  oil  and  gas  lease,  and 
(2)  the  production  of  oil  on  part  of 
the  leased  premises  by  Davis  and 
his  assigns  in  compliance  with  the 
terms  of  the  lease  extended  the  pri- 
mary term  of  the  lease  as  long  as  oil 
or  gas  is  produced,  and  vested  in 
the  lessee  aiid  its  assigns  the  right 
to  produce  oil  or  gas  from  all  of  the 
leased  premises." 

In  answer  to  the  foregoing  propo- 
sitions of  the  plaintiff  in  error,  coun- 


Digitized  by  Google 


GYPSY  OIL 

(79  Okia.  158. 

sel  for  defendants  in  error  say  in 
their  brief: 

'The  case  presents  three  ques- 
tions for  the  court's  decision : 

"(1)  The  title  of  the  Gypsy  Oil 
Company  as  to  the  interest  of  Sali- 
'  na,  Ben,  and  Cinda  Harjo. 

"(2)  Failure  to  drill  and  develop 
the  120  acres  of  land,  the  lease  upon 
which  was  for  the  use  of  the  Gypsy 
Oil  Company. 

"(3)  The  implied  covenant  to  rea- 
sonably develop  the  entire  demised 
premises  in  the  event  it  should  be 
held  that  the  drilling  of  a  producing 
well  on  the  40-acre  tract  by  Davis 
and  the  Producers'  Oil  Company 
within  one  year  was  a  suiRcient 
compliance  with  the  covenant  of  the 
lease  to  develop  the  premises  and  to 
operate  the  same  during  the  pri- 
mary term  thereof." 

The  essential  parts  of  the  defend- 
ant's lease  to  the  160  acres  and  its 
assignment  to  Davis  of  the  40  acres 
are  as  follows : 

"Wltnesseth :  That  the  said  par- 
ties of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  $1  to 
them  in  hand  well  and  truly  paid 
by  the  said  party  of  the  second  part, 
the  receipt  of  which  is  hereby  ac- 
knowledged, and  of  the  covenants 
and  agreements  hereinafter  con- 
tained on  the  part  of  the  party  of 
the  second  part  to  be  kept,  paid,  and 
performed,  have  granted,  demised, 
leased,  and  let,  and  by  these  pres- 
ents do  grant,  demise,  lease,  and  let, 
unto  the  said  second  party,  its  suc- 
cessors or  assigns,  for  the  sole  and 
only  purpose  of  mining  and  operat- 
ing for  oil  and  gas,  and  of  laying 
pipe  lines,  constructing  tanks,  build- 
ings, and  other  structures  thereon 
to  take  care  of  said  products,  alt  that 
certain  tract  of  land  situate  in  the 
county  of  Okmulgee,  state  of  Okla- 
homa, described  as  follows,  to  wit: 
The  S.  E.  i  of  the  S.  E.  i  of  section 
31,  and  the  S.  W.  i  of  the  S.  W.  i 
of  section  32,  township  15  north, 
range  12  east,  and  the  N.  W.  I  of  the 
N.  W.  i  and  the  S.  E.  i  of  the  S.  E. 
J  of  section  5,  township  14  north, 
range  12  east,  and  containing  160 
acres  more  or  less. 
It  is  agreed  that  this  lease  shall 
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remain  in  full  force  for  the  term  of 
five  years  from  this  dat^  and  as 
long  thereafter  as  oil  and  gas,  or 
,  either  of  them,  are  produced  there- 
from by  the  party  of  the  second 
part,  successors  or  assigns.    .    .  . 

*The  party  of  the  second  part 
agrees  to  complete  a  well  on  said 
premises  within  one  year  from  the 
date  hereof,  or  pay  at  the  rate- of 
$160  in  advance  for  each  additional 
twelve  months  such  completion  is 
delayed  from  the  time  above  men- 
tioned for  the  completion  of  such 
well  until  a  well  is  completed ;  and  it 
is  agreed  that  the  completion  of 
such  well  to  2,200-foot  sand  shall  be 
and  operate  as  a  full  liquidation  of 
all  rent  under  this  provision  during 
the  remainder  of  the  term  of  this 
lease. 

"All  covenants  and  agreements 
herein  set  forth  between  the  parties 
hereto  shall  extend  to  their  suc- 
cessors, heirs,  executors,  adminis- 
trators, and  assigns,  and  these  cove- 
nants for  the  benefit  of  first  parties 
shall  extend  to  them  as  their  inter- 
ests may  appear." 

Deed  of  Assignment. 

This  contract  and  agreement 
made  and  entered  into  this  the  23d 
day  of  February,  1910,  by  and  be- 
tween Gypsy  Oil  Company,  a  cor- 
poration, party  of  the  first  part,  and 
George  S.  Davis,  party  of  the  second 
part,  does  witness  that: 

Whereas,  the  Gypsy  Oil  Company 
seoure'd  an  oil  and  gas  mining  lease 
covering  the  southeast  quarter  of 
the  southeast  quarter  of  section  5, 
township  14,  range  12  east  in 
Okmulgee  county,  Oklahoma,  and 

Whereas,  said  land  was  included 
in  said  lease  before  the  same  was  ac- 
cepted by  the  Gypsy  Oil  Company, 
and  the  Gypsy  Oil  Company  did  not 
desire  to  take  an  oil  and  gas  mining 
lease  on  said  above-described  land; 
and 

Whereas,  John  L.  McCrory  was 
the  owner  of  an  option  of  the  oil 
and  gas  mining  lease  on  said  above- 
described  land,  and  it  was,  at  the 
time  said  lease  was  drawn  and  exe- 
cuted, presumed  by  him  that  the 
Gypsy  Oil  Company  desired  to  take 
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a  lease  on  said  land,  when  in  fact 
the  Gypsy  Oil  Company  did  not  so 
desire;  and 

Whereas,  at  the  time  of  the  ac- 
ceptance of  the  above  lease  on  said 
lands,  it  was  understood  and  agreed 
that  the  Gypsy  Oil  Company  should 
furnish  the  entire  consideration  for 
an  oil  and  gas  mining  lease  on  all 
the  lands  described  therein,  and  said 
John  J.  McCrory  should  refund  to 
the  Gypsy  Oil  Company  the  part  of 
the  consideration  for  said  lease 
which  would  be  the  projwrtionate 
part  of  said  purchase  price  for  said 
above-described  lands,  and  said  price 
was  then  and  there  agreed  upon  to  be 
¥1,600 ;  and 

Whereas,  the  said  John  J.  Mc- 
Crory has  paid  to  the  Gypsy  Oil 
Company  the  sum  of  $1,600  and  has 
requested  the  Gypsy  Oil  Company 
to  assign  said  lease,  in  so  far  as  the 
same  covers  the  above-described 
land,  to  George  S.  Davis: 

Now,  therefore,  in  consideration 
of  the  premises,  the  party  of  the 
first  part  hath  this  day  granted,  bar- 
gained, sold,  transferred,  and  as- 
signed, and  by  these  presents  doth 
hereby  grant,  bargain,  sell,  transf-er, 
and  assign,  to  George  S.  Davis,  his 
heirs  and  assigns,  all  of  its  right, 
title,  interest,  and  estate  in  and  to 
its  certain  oil  and  gas  mining  leases 
and  leasehold  estates  in  and  to  the 
above-described  land. 

We  will  notice,  the  first  contention 
of  the  plaintiffs,  which  is  that  the 
interest  acquired, — ^three  fifths  of 
the  whole, — ^by  the  defend^t  from 
the  Adamses,  was  lost  by  reason  of 
the  iudgment  of  the  district  court 
canceling  the  deeds  from  the  adult 
heirs  of  Mary  Harjo  to  the  Adamses, 
and  that  thereafter  the  plaintiff  ac- 
quired the  fee  of  all  the  heirs,  con- 
cerning which  counsel  for  plaintiffs 
say  in  their  brief:  "It  is  true  that 
the  Gypsy  Oil  Company  was  not  a 
party  to  the  suits  brought  by  Salina, 
Ben,  and  Cinda  to  cancel  the  convey- 
ances made  by  them  to  the 
Adamses.  But  the  Gypsy  Oil  Com- 
pany is  a  party  to  this  suit ;  indeed, 
it  is  the  only  party,  and  the  very 
purpose  of  the  suit  is  to  cancel  and 
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set  aside  the  lease  of  January  28, 
1910.  The  decree  canceling  these 
deeds  was  set  up  in  the  plaintiffs' 
reply,  to  which  no  objection  on  the 
grounds  of  departure  or  otherwise 
was  made.  The'  record  was  intro- . 
duced  at  the  trial  showing  that  the 
deeds  to  the  Adamses  from  the  Har- 
jo heirs  named  were  canceled  and 
set  aside.  It  is  through  these  deeds, 
it  should  be  kept  in  mind,  that  the 
Gypsy  Oil  Company  obtained  what- 
ever title  it  may  have  had  as  to  a 
three-fifths  interest  in  the  land." 

We  cannot  agree  with  counsel  in 
this  contention.  It  being  admitted 
that  the  defendant  was  not  a  party 
to  ttie  suit,  then  its  . 
rights  were  not  af-  on 
fected  by  the  judg- 
ment  rendered   Such  was  the  hold- 
ing of  this  court  in  the  case  of 
Blackwell  v.  McCaU,  54  Okla.  96, 
153  Pac.  815,  where  it  was  said  (11 
1,  Syl.) :  "A  grantee  of  land  is  not 
bound  by  a  judgment  in  an  action, 
to  which  he  is  not  a  party,  com- 
menced against  his  grantor  subse- 
quent to  the  grant." 

See  De  Watteville  v.  Sims,  44 
Okla.  708,  146  Pac.  224;  Dull  v. 
Blackman,  169  U.  S.  243,  42  L.  ed. 
735,  18  Sup.  Ct.  Rep.  333;  Freeman, 
Judgm.  1st  ed.  162. 

Concerning  the  plaintiflfs'  second 
proposition,  "failure  to  drill  and  de- 
velop the  120  acres  of  land  leased  to 
the  Gypsy  Oil  Company,"  counsel 
say  in  their  brief: 

*1n  brief,  it  is  the  contention  of 
plaintiff  in  error  that,  as  Davis  and 
the  Producers'  Oil  Company  drilled 
and  brought  in  a  producing  oil  well 
on  the  southeast  quarter  of  the 
southeast  quarter  of  section  5,  town- 
ship 14  north,  range  12  east,  within 
one  year  from  the  date  of  the  lease, 
thereby  the  covenants  of  the  lease 
in  respect  to  the  drilling  and  opera- 
tion of  the  premises  for  oil  and  gas 
have  been  complied  with,  and  hencb 
plaintiffs  are  not  entitled  to  a  decree 
of  cancelation.  This  contention,  we 
say,  cannot  be  sustained,  for  at  least 
two  reasons:  First,  the  Gypsy  Oil 
Company  never  had  any  title,  legal 
or  equitable,  in  and  to  the  foregoing 
40-;acre  tract;  second,  if  in  this  we 
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are  mistaken,  then  the  lease  as  to 
the  120  acres,  admittedly  made  to 
and  for  the  use  and  benefit  of  the 
Gypsy  Oil  Company,  terminated  be- 
fore the  bringing  of  the  present  suit, 
for  failure  to  drill  and  operate  the 
premises  according  to  the  terms  of 
the  lease,  or  at  least  was  subject  to 
forfeiture  for  failure  to  develop. . 
Under  this  subdivision  we  shall  ron- 
sider  only  the  first  of  the  two  propo- 
sitions. 

"The  agreement  of  January  28, 
1910,  purports  on  its  face  to  be  a 
lease  of  160  acres  of  land  to  the 
Gypsy  Oil  Company.  The  southeast 
quarter  of  the  southeast  quarter  of 
section  31,  the  southwest  quarter  of 
the  southwest  quarter  of  section  32, 
township  16  north,  range  12  east, 
and  the-  northwest  quarter  of  the 
northwest  quarter  of  section  5,  town- 
ship 14  north,  range  12  east,  are  ad- 
joining tracts,  while  the  southeast 
quarter  of  the  southeast  quarter  of 
section  5,  township  14  north,  range 
12  east,  is  a  separate  tract,  at  the 
nearest  point  a  distance  of  more 
tban  i  r;ile  from  the  120-acre  tract. 

'*0n  February  23, 1910,  the  Gypsy 
Oil  Company,  at  the  request  of  John 
J,  McCrory,  executed  in  writing  an 
assignment,  or  release,  of  the  sep- 
arate 40-acre  tract.  This  release,  as 
we  read  it,  recites,  in  effect,  that  it 
was  not  the  purpose  or  the  inten- 
tion of  the  Gypsy  Oil  Company  'to 
take  an  oil  and  gas  mining  lease  on 
said  above-described  lands,'  that  at 
the  time  thereof  John  J.  McCrory 
was  owner  of  an  option  on  an  oil  and 
gas  mining  lease  on  such  tract,  and 
that  at  the  time  the  lease  was  en- 
tered into  it  was  understood  and 
agreed  by  the  Gypsy  Oil  Company 
and  McCrory  that  upon  the  payment 
of  a  fixed  amount  the  Gypsy  Oil 
Company  would  release  of  record 
any  title  standing  in  its  name.  This 
combined  declaration  of  trust  and  as- 
signment was  duly  executed  by  the 
officers  of  the  Gypsy  Oil  Company. 
Considered  in  connection  with  the 
oil  and  gas  mining  lease,  this  instru- 
ment constituted  a  dry,  passive  ex- 
press trust,  or  power  in  trust,  and 
was  executed  by  the  Statute  of  Uses 


and  Trust  (artido  4,  chap.  65,  Re- 
vised Laws).'* 

We  cannot  agree  with  counsel  m 
their  contention.    As  we  view  the 
transactions  of  the 
■parties  as  disclosed  ?eia*™«""oii 
by  the  recitations  r-i.T^iX'r 
contamed    m  the 
lease  and  the  assignment,  the  les- 
sors granted  to  the  lessee  all  the  • 
rights  and  estate  conveyed  by  the 
usual  and  customary  form  of  an  oil 
and  gas  mining  lease  to  the  entire 
160  acres,  and  the  lease  granted  to 
the  lessee  the  power  to  assign  all  or 
any  portion  of  the  leased  premises. 
It  is  apparent  from  the  recitations 
of  the  assignment  to  Davis  of  the 
40-acre  tract'  that,  prior  to  the  ex- 
ecution of  the  lease,  one  McCrory 
owned  some  sort  of  option  for  an  oil 
and  gas  mining  lease  on  said  40-acre 
tract,  the  exact  nature  of  which  is 
not  disclosed,  but  the  fact  that  he 
owned  it  is  not  disputed,  and  has 
ever  since  been  recognized  by  all  the  * 
parties — by  the  lessee  in  making  the 
assignment  in  consideration  of  the 
payment  to  it  of  the  proportionate 
part,  $1,600  of  the  bonus  paid  for 
the  entire  tract  of  160  acres ;  by  Mc- 
Crory in  directing  that  the  assign- 
ment be  made  to  Davis ;  and  by  the 
plaintiffs  as  purchasers  of  the  fee  in  . 
the  land,  by  accepting  the  royalties 
reserved  in  the  lease.  So,  whatever 
the  rights  of  McCrory  may  have 
been  by  reason  of  his  option  to  pur- 
chase a  lease  upon  the  40-acre  tract, 
the  same  have  been  protected  by  all 
the  parties  and  acquiesced  in  by 
them.    In  these  circumstances  we 
Imow  of  no  reason 
why  the  usual  rule 
as  to  the  vesting  of 
the  lessee's  right  to 
produce  should  not 
apply  to  this  case. 

The  plaintiffs  are  the  successors 
in  interest  of  the  original  lessors 
who  made  the  oil  and  gas  lease  to 
the  defendant.  The  lease  is  still  in 
force,  and  the  plaintiffs  are  claiming 
under  it  and  have  been  receiving  the 
benefits  therefrom. 

The  assignment  was  from  the 
lessee  to  Davis,  and  the  instrument 
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was  evidence  of  a  transaction  which 
was  authorized  by  the  terms  of  the 
lease,  and  did  not  affect  the  rights 
of  the  lessors  or  their  assigns,  but 
only  the  lessee.  It  did  not  change 
the  rights,  duties,  or  obligations  of- 
the  lessors  or  their  successors  in  in- 
terest. Thornton,  Oil  &  Gas,  3d  ed. 
219;  Chandler  v.  Hart,  161  Cal.  405, 
.  119  Pac.  616,  Ann.  Cas.  19136, 1094. 
The  plaintiffs'  next  contention  is 
that  the  lease  as  to  the  120  acres 
terminated  before  the  bringing  of 
this  action,  for  failure  to  drill  and 
operate  the  premises  according  to 
the  terms  of  the  lease,  or  was  sub- 
ject to  forfeiture  for  failure  to  de- 
velop. 

It  is  admitted  that  6ne  producing 
well  waa  put  down  by  Davis  and  the 
Producers'  Oil  Company  within  one 
year  from  the  date  of  the  lease ;  also 
that  no  well  was  drilled  on  the  120- 
acre  tract  or  rentals  paid.  This 
court  held  in  the  case  of  Roach  v. 
*  Junction  Oil  &  Gas  Co.  —  Okla.  — , 
179  Pac.  985,  that  after  gas  was 
found  upon  the  leased  premises 

within  five  years 
S:;;iop?f«t.      from  date  thereof. 

in  paying  quanti- 
ties, the  leasee  thereby  became 
vested  with  a  limited  estate  in  the 
leased  premises  for  further  opera- 
tions in  accordance  with  the  terms 
of  the  lease — citing  Brennan  v.  Hun- 
ter. —  Okla.  — ,  172  Pac.  49,  citing 
numerous  cases.  In  Pierce  Oil  Corp. 
V.  Schacht,  75  Okla.  101,  181  Pac. 
731,  it  was  held  that,  where  a  lease 
covered  a  tract  of  160  acres,  and  an 
assignment  was  thereafter  made  to 
40  acres,  upon  which  a  gas  well  was 
brought  in  and  the  royalties  paid, 
from  that  time  on  there  would  be  no 
indebtedness  for  future  rentals  due 
from  that  time  on,  and  this  would 
not  only  apply  to  the  portion  of  the 
land  where  the  gas  well  is  situated, 
but  to  the  land  in  its  entirety,  and 
the  payment  of  said  stipulated  roy- 
alties continued  the  lease  in  force 
and  effect  as  to  the  entire  160  acres 
of  land.  We  are  aware  that  this 
court  has  held  that  oil  and  gas  leases 
will  be  so  construed  as  to  promote 
development  and  prevent  delayed 


unproductiveness.  Paraffin e  Oil  Co. 
V,  Cruce,  —  Okla.  — ,  —  A.L.R.  — .. 
162  Pac.  716;  New  State  Oil  &  Gaa 
Co.  V.  Dunn..  75  Okla.  141.  182  Pac. 
514 ;  and  Curtis  v.  Harris.  76  Okla. 
226,  184  Pac.  574.  This  court  has 
also  held  that  a  court  of  equity  will, 
where  necessary,  decree  forfeiture 
of  oil  and  gas  leases  on  account  of  a 
breach  of  an  implied  covenant  to 
diligently  operate  and  develop  the 
proper^,  when  such  forfeiture  will 
perpetuate  justice  (Indiana  Oil.  Gaa 
&  Development  Co.  v.  McCrory,  42 
Okla.  136,  140  Pac.  610;  Blackwell 
Oil  &  Gas  Co.  V.  Whitesides,  —  Okla. 
— ,  174  Pac.  573),  and  such  has  been 
the  holdings  of  the  Federal  courts  in 
numerous  cases,  the  leading  case  be- 
ing that  of  Brewster  v.  Lanyon  Zinc 
Co.  72  C.  C.  A.  218.  140  Fed.  801. 
This  lease  was  for  a  period  of  five 
years  from  date  and  as  long  there- 
after as  oil  and  gas,  or  either  of 
them,  are  produced  from  the  prem- 
ises by  the  leasees,  its  successors,  or 
assigns. 

This  lessee  agreed  to  complete  a 
well  on  the  premises  within  one  ye^r,. 
or  pay  at  the  rate  of  $160  in  ad- 
vance for  each  additional  twelve 
months  completion  is  delayed,  until 
a  well  is  completed.  The  lease  con- 
tains no  covenant  as  to  the  number 
of  wells  to  be  drilled  on  the  prem- 
ises. The  lease  contains  no  express 
stipulation  that  anything  should  be 
done  in  the  way  of  drilling  for  and 
producing  oi!  and  gaa  after  the  first 
five  years.  We  think  the  rule  an- 
nounced by  this  court  in  the  cases, 
cited  supra  is  the  rule  to  be  applied 
here,  which  is  thus  stated  in  the 
Brewster  Case:  "There  could  not 
well  have  been  an  express  stipula- 
tion as  to  the  number  of  wells  to  be 
drilled,  as  to  when  the  wells,  other 
than  the  first,  should  be  drilled,  or 
as  to  the  rate  at  which  the  produc- 
tion therefrom  should  proceed,  be- 
cause these  matters  would  depend  ia 
large  measure  upon  future  condi- 
tions, which  could  not  be  anticipated 
with  certainty,  such  as  to  the  extent 
to  which  oil  and  gas,  one  or  both., 
could  be  produced  from  the  prem- 
ises, as  indicated  by  the  first  well 
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xnd  any  others  in  the  vicinity,  the 
«xistence  of  a  local  market  or  de- 
mand therefor,  or  the  means  of 
transporting  them  to  a  market,  and 
the  presence  of  wells  on  adjacent 
Jands  capable  of  diminishing  or  ex- 
hausting the  supply  in  the  natural 
reservoir.  The  subject  was  there- 
fore rationally  left  to  the  implica- 
tion, necessarily  arising  in  the  ab- 
sence of  express  stipulation,  that 
the  f urtiier  prosecution  of  the  work 
■should  be  along  such  lines  as  would 
be  re^onably  calculated  to  effect- 
tuate  the  controlling  intention  of  the 
parties,  as  manifested  in  the  lease, 
which  was  to  make  the  extraction  of 
oil  and  gas  from  the  premises  of  mu- 
tual advantage  and  profit.  Even  in 
respect  of  the  first  well,  if  oil  or  gas 
was  found  in  paying  quantity,  there 
was  no  express  engagement  to  oper- 
ate it;  but  that  it  was  intended  to  be 
operated  was  plainly  implied  in  the 
engagement  to  pay  royalties,  to  be 
gauged  according  to  the  production 
of  oil  and  the  use  of  gas.  Whatever 
is  necessary  to  the  accomplishment 
■of  that  which  is  expressly  con- 
tracted to  be  done  is  part  and  parcel 
of  the  contract,  though  not  speci- 
fied." 

With  these  rules  in  mind,  let  us 
examine  the  circumstances  sur- 
rounding the  parties  as  disclosed  by 
the  record,  for  the  purpose  of  sup- 
plying the  rules  to  the  facts.  The 
finding  of  the  trial  court  was  as  fol- 
lows: **The  court  finds  that  the 
plaintiffs  are  the  owners  of  the  land 
in  controversy,  and  went  in  posses- 
sion of  the  premises  at  the  time  of 
taking  said  deed,  exhibit  No.  1,  and 
have  retained  possession  of  the  land 
aince  that  date." 

The  facts  thus  found  would  not 
be  sufficient  to  authorize  the  court 
to  cancel  the  lease  for  a  breach  of 
an  implied  covenant  to  diligently 
operate  and  develop  the  premises. 
Concerning  that  matter,  the  learned 
judge  in  the  opinion  in  the  Brewster 
Case,  supra,  said:  "There  can. 
therefore,  be  a  breach  of  the  cove- 
nant for  the  exercise  of  reasonable 
diligence,  though  the  lessee  be  not 
guilty  of  fraud  or  bad  faith.  But, 
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while  this  is  so,  no  breach  can  oc- 
cur save  where  the  absence  of  auch 
diligence  is  both  certain  and  sub- 
stantial in  view  of  the  actual  circum- 
stances at  the  time,  as  distinguished 
from  mere  expectations  on  the  part 
of  the  lessor  and  conjecture  on  the 
part  of  mining  enthusiasts.  The 
large  expense  incident  to  the  work  of 
exploration  and  development,  and  the 
fact  that  the  lessee  must  bear  the 
loss  if  the  operations  are  not  suc- 
cessful, require  that  he  proceed  with 
due  regard  to  his  own  interests,  as 
well  as  those  of  the  lessor.  No  obli- 
gation rests  on  him  to  carry  the 
operations  beyond  the  point  where 
they  will  be  profitable  to  him,  even 
if  some  benefit  to  the  lessor  will  re- 
sult from  them.  It  is  only  to  the 
end  that  the  oil  and  gas  shall  be  ex- 
tracted with  benefit  or  profit  to  both 
that  reasonable  diligence  is  re- 
quired. Whether  or  not  in  any  par- 
ticular instance  such  diligence  is  ex- 
ercised depends  upon  a  variety  of 
circumstances,  such  as  the  quantity 
of  oil  and  gas  capable  of  being  pro- 
duced from  the  prenoises,  as  indi- 
cated by  prior  exploration  and  de- 
velopment, the  local  market  or  de- 
mand therefor,  or  the  means  of 
-  transporting  them  to  market,  the 
extent  and  results  of  the  operations* 
if  any,  on  adjacent  lands,  the  char- 
acter of  the  natural  reservoir— 
whether  such  as  to  permit  the  drain- 
age of  a  large  area  by  each  well — 
and  the  usages  of  the  business. 
Whatever,  in  the  circumstances, 
would  be  reasonably  expected  of 
operators  of  ordinary  prudence, 
having  regard  to  the  interests  of 
both  lessor  and  lessee,  is  what  is  re- 
quired." 

The  trial  court  made  no  findings 
upon  any  of  the  conditions  pointed 
out  in  the  excerpit  from  the  opinion 
supra  that  would  authorize  a  decree 
of  forfeiture  of  the  lease  on  account 
of  a  breach  of  an  implied  covenant 
to  diligently  operate  and  develop  the 
property,  undoubtedly  for  the  all- 
sufficient  reason  that  neither  the 
petition  nor  reply  of  the  plaintiffs 
contained  any  aUegation  that  any 
such  condition  existed,  nor  was 


Digitized  by  Google 


138 


AMERICAN  LAW  REPORTS,  ANNOTATED.       '[11  A.L.R, 


there  a  single  word  in  the  testimony 
of  the  plaintiffs  to  that  effect. 

The  record  contains  the  following 
stipulation:  "By  Mr.  James:  It  is 
stipulated  and  agreed  by  and  be- 
tween the  plaintiffs  and  the  defend- 
ant herein  that  the  deed  of  assign- 
ment set  up  in  plaintiffs'  reply, 
showing  an  assignment  of  40  acres 
of  land  on  the  23d  day  of  Febru- 
ary, 1910,  by  the  Gypsy  Oil  Company 
to  George  S.  Davis,  was  executed  by 
the  Gypsy  Oil  Company,  and  that 
the  same  was  of  record  in  the  office 
of  the  county  clerk  or  register  of 
deeds  of  Okmulgee  county,  Okla^ 
homa,  at  the  time  plaintiffs  pur- 
chased the  land  in  controversy,  or 
the  land  in  said  deed  of  assignment." 


We  have  carefully  examined  the 
entire  record,  and  are  clearly  of  the 
opinion  that  the  de-  _e„ceiotio»  or 
fondant's  demurrer 
to     the  evidence 
should  have  been  sustained. 

The  judgment  is  reversed,  and  the 
cause  remanded,  and  the  trial  court 
directed  to  proceed  in  accordance 
with  the  views  herein  expressed. 

Rainey,  V.  Ch.  J.,  and  Kane,  Pitch- 
ford,  McNeill,  Higffins,  and  Bailey,. 

JJ.,  concur. 

Owen,  Ch.  J.,  and  Harrison,  J.,  not 

participating. 

Petition  for  rehearing  denied 
April,  27,  1920. 


ANNOTATION. 

CfHittnicCiMi  of  ml  or  gat  lease  covtfing  more  fhan  one  tnct  of  fand  1^  ditt 

Mine  owner. 


It  is  to  be  noted  that  this  annotation 
.is  limited  to  cases  involving  the  con- 
struction of  oil  and  gas  leases  cover- 
ing different  tracts  of  land  by  the  same 

owner,  and  hence  excludes  casea  in- 
volving the  construction  of  such  leases 
covering  different  tracts  of  land 
owned  by  different  persons  in  several- 
ty. 

The  fact  that  two  or  more  tracts  of 
land  owned  by  the  same  person  are 

included  in  a  single  lease  of  land  for 
the  development  and  production  of  oil 
and  gas  has  the  effect  of  making  the 
two  or  more  tracts  a  unit,  in  so  far  as 
concerns  the  effect  of  developing  the 
wells  required  by  the  lease;  hence 
where,  by  the  terms  of  the  lease,  the 
lessor  is  required  within  a  certain 
time  to  drill  a  designated  number  of 
wells,  this  condition  will  be  held  to  be 
complied  with,  if  the  stated  number 
of  wells  are  drilled  upon  either  or  any 
Of  the  tracts  of  land.  It  is  not  neces- 
sary thai  such  wells  be  drilled  on  each 
of  the  tracts.  Brewster  v.  Lanyon 
Zinc  Co.  (1905)  72  C.  C.  A.  213,  140 
Fed.  801 ;  Gypsy  Oil  Co.  v.  Cover  (re- 
ported herewith)  ante,  129;  Wetten- 
gel  V.  Gormley  (1898)  184  Pa.  354,  39 
Atl.  57,  19  Mor.  Min.  Rep.  218.  ■ 


So,  wh«re  the  lease  requires  the  les- 
see to  drill  a  designated  number  of 
wells  upon  the  leased  premises,  or  pay 
a  designated  sum  of  money,  in  lieu  of 
development,  the  drilling  of  the  stated 
number  of  wells  upon  any  of  the 
tracts  will  relieve  Uie  lessee  of  the 
obligation  longer  to  pay  money  in  lieu 
of  development  as  to  all  of  the  tracts, 
and  the  lease  is  thereby  extended  for 
the  designated  period  of  time  as  to  all 
of  the  land  included  within  its  pro- 
visions. Brewster  v.  Lanyon  Zinc  Co. 
(Fed.)  supra;  Gypsy  Oil  Co.  v.  CovEit 
(reported  herewith) ;  Wettengel  v. 
Gormley  (Pa.)  supra. 

In  the  reported  case  (Gypsy  Oil  Co> 
V.  Coves),  it  is  held  that  a  lease  of 
two  tracts  of  land,  not  contiguous,  is- 
single,  at  least  to  the  extent  that  a 
development  of  one  of  the  tracts  by 
an  assignee  of  that  portion  of  the 
lease  constitutes,  as  to  both  tracts,, 
performance  of  the  condition  requir- 
ing the  lessee,  within  a  designated 
time,  to  develop  oil  or  gas  in  paylngr 
quantities.  The  effect  of  the  develop- 
ment of  the  one  tract  is  also  to  ex~^ 
tend  the  lease  in  accordance  with  the 
provision  that  it  shall  remain  "in 
full  force  for  the  term  of  Ave  year» 
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from  this  date,  and  as  long  thereafter 
aa  oil  and  gaa,  or  either  of  them,  are 
produced  therefrom  by  the  party  of 
the  second  part,  his  successors,  or  as- 
signs. 

Under  a  lease  of  this  character,  the 
royalties  are  payable  as  for  the  rental 
of  the  tract  as  a  whole,  and  not  for 
any  particular  tract  or  tracts,  even 
thouffh  the  paying  wells  are  all  lo- 
cated upon  one  of  the  tracts. 

For  example,  in  Wettengel  v,  Gorm- 
ley  (1898)  184  Pa.  354,  S9  Atl.  57,  19 
Mor.  Min.  Rep.  213,  where  the  owner 
of  three  distinct  contiguous  tracts  of 
land,  which  had  been  acquired  at  dif^ 
ferent  times,  leased  the  same  as  a 
single  tract  for  oil  and  gas  purposes, 
and  subsequently,  before  anything 
had  been  done  under  this. lease  by  the 
lessee,  willed  the  different  tracts  to 
his  different  children,  and  after  his 
death  one  of  the  tracts  was  success- 
fully developed  for  oil,  it  was  held 
that  the  royalties  which  were  payable 
to  the  lessor,  in  lieu  of  development, 
were  properly  divided  among  the  dif- 
ferent devisees  according  to  their  re- 
spective acreage,  But  no  part  of  this 
royals  was  due  or  payable  after  a 
well  had  been  developed,  under  the 
leas^  since,  by  the  terms  of  the  lease, 
no  further  rental  money  was  payable; 
however,  the  royalties  due  upon  the 
oil  produced  were  to  be  paid  to  the 
testator's  children,  rather  than  to  the 
owner  of  the  particular  tract  of  land 
from  which  the  oil  was  produced.  The 
court  said  that,  as  between  them- 
selves, the  devisees  took  the  title  pre- 
cisely as  the  testator  held  it,  subject 
to  all  the  provisions  of  the  lease.  The 
division  of  the  surface  was  absolute; 
but  as  to  the  holder  of  the  leasehold, 
each  took  the  part  devised  to  him,  sub- 
ject to  the  common  burden  which  had 
been  put  upon  the  entire  body  of  the 
land  as  a  single  undivided  tract  As 
the  lease  covered  all  the  land,  so  the 
rent  may  be  said  to  issue  from  each 
and  every  part  of  it.  The  royalties  be- 
longed to  the  owners  of  the  entire 
tract,  and  not  to  the  owner  of  any 
subdivision  of  it.  But  tiiese  royalties 
were  personal;  they  were  not  disposed 
(A  by  the  testator's  will;  hence,  the 
Intestate  Laws  must  control  as  to  the 


disposition  thereof.  Since  the  testa- 
tor's children  together  held  the  entire 
acreage  covered  by  the  lease,  "each 
should  receive  such  share  of  the  royal- 
ty as  his  or  her  share  of  the  land  bears 
to  the  whole  tract  covered  by  the 
lease.  It  does  not  matter  in  what  acre 
or  100  acres  the  wells  may  be  situ- 
ated. The  royalties  are  not  payable  by 
the  acre,  nor  by  the  farm  into  which 
the  surface  may  be  divided,  but  upon 
the  total  production,  wherever  within 
the  600  acres  the  production  may  take 
place."  I 

There  is  an  implied  condition  in 
leases  of  land  for  Uie  development  and 
production  of  oil  and  gas  that,  after 
one  or  more  wells  have  been  drilled 
and  are  producing  oil  or  gas  in  profit- 
able quantities,  the  lessee  will  use  rea- 
sonable diligence  to  develop  the  entire 
tract  of  land,  if  necessary  to  protect 
the  oil  therein  from  being  withdrawn 
by  wells  located  on  adjoining  lands. 
This  condition  is  not  performed  by  the 
lessee  by  merely  developing  and  pro- 
tecting one  of  the  tracts  of  land,  but 
it  imposes  upon  him  the  duty  of  de- 
veloping and  protecting  each  tract- 
And  if  he  fails  or  refuses  to  do  so^ 
and  persists  in  such  refusal,  the  lessor 
is  entitled  to  the  cancelation  of  the 
tease.  Brewster  v.  Ligiyon  Zinc  Co. 
(Fed.)  supra;  Alford  v.  Dennis  (1918) 
102  Kan.  403,  170  Fac.  1005. 

In  Brewster  v.  Lanyon  Zinc  Co. 
(Fed.)  supra,  upon  this  point  the 
court  said:  "Considering  the  migra- 
tory nature  of  oil  and  gas,  and  the 
danger  of  their  being  drawn  off 
through  wells  on  other  lands  if  the 
field  should  become  fully  developed, 
all  of  which  must  have  been  in  the 
minds  of  the  parties,  it  is  manifest 
that  the  terms  of  the  lease  contem- 
plated action  and  diligence  on  the  part 
of  the  lessee.  There  could  not  well 
have  been  an  e3q>ress  stipulation  as  to 
the  number  of  wells  to  be  drilled,  as  to 
when  the  wells,  other  than  the  first, 
should  be  drilled,  or  as  to  the  rate  at 
which  the  production  therefrom  should 
proceed,  because  these  matters  would 
depend  in  large  measure  upon  future 
conditions,  which  could  not  be  antici- 
pated with  certainty,  such  as  the  ex- 
tent to  whfch  oil  and  gas,  one  or  both^ 


Digitized  by  Google 


140 


AMERICAN  LAW  REPORTS.  ANNOTATED.        [11  A.L.R. 


could  be  produced  from  the  pronises, 
as  indicated  by  the  first  well  and  any 
others  in  the  vicinity,  the  existence  of 
a  local  market,  vor  demand  therefor, 
or  the  means  of  transporting:  them  to 
a  market,  and  the  presence  of  wells 
on  adjacent  lands  capable  of  diminish- 
ing or  exhausting:  the  supply  in  the 
natural  reservoir.  The  subject  was, 
therefore,  rationally  left  to  the  im- 
plication, necessarily  arising  in  the 
absence  of  express  stipulation,  that 
the  further  prosecution  of  the  work 
should  be  along  such  lines  as  would 
be  reasonably  calculated  to  effectuate 
the  controlling  Intention  of  the  par- 
ties, as  manifested  in  the  lease,  which 
was  to  make  the  extraction  of  oil  and 
gas  from  the  premises  of  mutual  ad- 
vantage and  profit.  Even  in  respect 
of  the  first  well,  if  oil  or  gas  was 
found  in  paying  quantity,  there  was  no 
express  engagement  to  operate*  it ;  but 
that  it  was  intended  to  be  operated 
was  plainly  implied  in  the  engagement 
to  pay  royalties,  to  be  gauged  accord- 
ing to  the  production  of  oil  and  the  use 
of  gas.  Whatever  is  necessary  to  the 
accomplishment  of  that  which  is  ex- 
pressly contracted  to  be  done  is  part 
and  parcel  of  the  contract,  though  not 
specified.  .  .  .  Upon  both  principle 
and  authority,  it  must  be  held  that  the 
present  lease  contains  a  covenant  by 
the  lessee  to  continue,  with  reasonable 
diligence,  the  work  of  exploration,  de- 
velopment, and  production  at  the  end 
of  the  five  years  [the  period  to  which 
the  lease  was  extended  upon  the  de- 
velopment of  one  well.],  if  during  that 
time  oil  and  gas,  one  or  both,  are 
found  in  paying  quantities.  It  does 
not  militate  against  this  conclusion 
that  the  lessee  can,  at  his  option,  sur- 
render the  lease  at  any  time,  because 
until  that  is  done  the  lessee  is  equally 
bound  by  all  of  its  covenants,  whether 
express  or  implied.  The  option  does 
not  entitle  it  to  do  less  than  to  entirely 
surrender  the  lease,  and  to  thereby 
enable  the  lessor  to  herself  exercise 
the  right  to  extract  the  oil  and  gas 
from  her  lands,  or  to  negotiate,  a  new 
lease  to  that  end.  .  .  '.  The  con- 
clusion is  that  compliance  with  the 
covenant  to  continue  with  reasonable 
diligence  the  work  of  exploration,  de- 


velopment and  production  after  the 

expiration  of  the  five-year  period,  if 
during  that  time  oil  and  gas,  one  or 
both,  be  found  in  paying  quantities,  is, 
by  the  terms  employed,  made  a  con- 
dition the  breach  of  which  entitles 
the  lessor  to  avoid  the  lease.  .  .  . 
By  reason  of  the  conditions  on  which 
the  lease  is  granted,  the  lessor  re- 
tains at  least  a  contingent  interest  in 
the  oil  and  gas,  to  the  profitable  ex- 
traction of  which  the  operations  are 
directed.  This  interest  in  the  subject 
of  the  lease,  and  the  fact  that  the  sub- 
stantial consideration  for  the  grant 
lies  in  the  provisions  for  the  payment 
of  royalties  In  kind  and  in  money  on 
the  oil  and  gas  extracted,  make  the 
extent  to  which,  and  the  diligence 
with  which,  the  operations  are  prose- 
cuted of  immediate  concern  to  the  les- 
sor. If  they  do  not  proceed  with  rea- 
sonable diligence,  and  by  reason  there- 
of the  oil  and  gas  are  diminished  or 
nchausted  through  the  operation  of 
wells  on  adjoining  lands,  the  lessor 
loses  not  only  royalties  to  which  he 
would  otherwise  b^  entitled,  but  also 
his  contingent  interest  in  the  oil  and 
gas,  which  thus  passes  into  the  con- 
trol of  others.  The  object  of  the 
operations  being  to  obtain  a  benefit  or 
profit  for  both  lessor  and  lessee,  it 
seems  obvious,  in  the  absence  of  some 
stipulation  to  that  effect,  that  neither 
is  made  the  arbiter  of  the  extent  to 
which,  or  the  diligence  with  which, 
the  operations  shall  proceed,  and  that 
both  are  bound  by  the  standard  of 
what  is  reasonable.  This  is  the  rule 
in  respect  of  all  other  contracts,  where 
the  time,  mode,  or  quality  of  perform- 
ance is  not  specified,  and  no  reason 
is  perceived  why  it  should  not  be 
equally  applicable  to  oil  and  gas 
leases.  There  can,  therefore,  be  a 
breach  of  the  covenant  for  the  exer- 
cise of  reasonable  diligence,  though 
the  lessee  be  not  guilty  of  fraud  or 
bad  faith.  ...  As  the  amended 
bill  discloses  that  there  was  no  breach 
of  any  condition  during  the  five-year 
period,  and  as  the  lessor  will  not  be 
permitted  to  complain  that  the  work  of 
exploration  and  development  is  not 
proceeded  with  during  the  pendency 
of  a  suit  in  which  she  is  seeking  to 
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Imve  it  adjudjred  tiiat  the  right  to  pro- 
ceed therewith  was  terminated  before 
the  suit  was  begun,  the  question  of 
the  lessee's  diligence  has  reference 
only  to  the  fourteen  months  interven- 
ing between  the  expiration  of  the  five- 
year  period  and  tiie  declaration  of  for> 
feittire  made  by  the  lessor  a  few  days 
prior  to  the  beginning  of  the  suit. 
The  circumstances  out  of  which  the 
right  to  avoid  the  lease  are  alleged  to 
have  arisen  are  these:  The  land  cov- 
ered by  the  lease  and  owned  by  the 
lessor,  omitting  the  tract  sold,  eon- 
Bisted  of  two  tracts,  separated  by  a 
distance  of  8  miles  and  embracing 
232.50  acres.  Both  tracts  were  within 
a  recognized  oil  and  gas  field.  The 
lessee  had  drilled  one  well  on  one  of 
the  tracts,  in  which  gas  was  found 
in  paying  quantities.  No  additional 
w^lls  were  drilled  or  attempted  to  be 
drilled  during  the  fourteen  months. 
Many  wells  had  been  drilled  in  the 
territory  adjacent  to  and  surrounding 
these  tracts,  which  produced  oil  and 
gas  in  paying  quantities,  and  new 
wells  were  being  drilled  and  operated 
in  that  territory.  The' wells  on  ad-- 
jacent  lands  were  so  near  to  these 
tracts  tiiat  they  drained  the  same  of 
a  good  portion  of  the  oil  and  gas  there- 
in, and  rendwed  the  lease  of  much  less 
value  to  the  lessor  than  it  would  have 
been  had  the  lessee  proceeded  with 
reasonable  diligence  to  drill  other 
wells  on  Uie  two  tracts,  and  to  oper- 
ate them  for  the  mutual  benefit  of  the 
parties.  The  lessee  took  and  main- 
tained the  position  that^  by  drilling 
the  single  well,  it  acquired  the  right 
to  hold  the  lease  indefinitely,  without 
further  development,  or  doing  more 
than  paying  annually  the  stipulated 
$50  for  the  gas  from  that  welt  used 
off  the  premises.  The  extent  of  the 
drainage  through  wells  on  adjacent 
lands  was  not  susceptible  of  definite 
ascertainment,  and  therefore  the  in- 
jury to  the  lessor  from  the  lessee's 
failure  to  proceed  with  reasonable 
diligence  could  not  be  adequately  com- 
pensated in  damages.  We  think  there 
can  he  no  difference  of  opinion  as  to 
the  effect  of  these  allegation^  all  of 
which  stand  admitted  by  the  demurrer. 
Th^  show  not  only  an  absence  of 


reasonable  diligence  on  the  part  of  the 
lessee,  but  a  practical  repudiation  of 
the  controlling  purpose  of  the  lease 
and  a  persistent  disregard  of  the 
rights  of  the  lessor.  The  existence  of 
gas  in  paying  quantities  in  one  of  the 
tracts  was  an  ascertained  fact.  Both 
oil  and  gas  were  being  produced  im 
paying  quantities  from  the  lands  sur- 
rounding that  tract,  and  also  from 
those  surrounding  the  other.  The 
consequent  reduction  of  the  underly- 
ing-supply of  these  migratory  miner- 
als was  operating  to  the  serious  dis- 
advantage of  the  lessor.  The  neces- 
sary inference  from  what  is  stated  is 
that  further  exploration  and  develop- 
ment would  have  been  profitable  to 
the  lessee,  as  well  as  beneficial  to  the 
lessor.  In  these  circumstances  the 
prolonged  failure  of  the  lessee  to  pro- 
ceed with  the  contemplated  operations, 
though  due  to  a  mistaken  view  of  the 
obligations  imposed  by  the  lease,  was 
a  plain  and  substantial  breach  of  the 
covenant  and  condition  in  respect  of 
the  exercise  of  reasonable  diligence, 
and  entitled  the  lessor  to  terminate 
the  lease." 

In  Alford  v.  Dennis  (1918)  102  Kan. 
403,  170  Pac.  1005,  the  court  had  be- 
fore it  a  lease  for  gas  and  oil  develop- 
ment of  two  separate  tracts  of  land, 
one  of  over  200  acres  and  the  other 
of  over  700  acres;  the  two  tracts  were 
about  2  miles  apart.  They  were 
leased  in  writing  as  a  unit,  for  ten 
years,  and  "as  much  longer  as  gas 
or  oil  may  be  found  in  paying  quanti- 
ties;" the  lease  acknowledged  receipt 
of  $1  as  a  consideration;  bound  the 
lessees  to  pay  certain  royalties  and 
provided  that  "it  is  mutually  agreed 
that  the  parties  of. the  second  part 
shall  begin  operations  under  this  lease 
within  six  months  from  the  delivery 
hereof,  and  complete  on  or  before  the 
1st  day  of  January,  1904,  three  wells 
on  the  above-described  land ;  no  other 
or  additional  expense  shall  be  incurred 
under  this  lease  by  the  second  party, 
and  this  lease  shall  be  binding  so  long 
as  the  second  party  shall  comply  with 
their  obligations  hereunder,  otherwise 
this  lease  shall  be  null  and  void,  and 
no  longer  binding  on  either  party;'' 
subsequently  to  this  lease  these  differ- 
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ent  tracts  of  land  passed  into  the 
hands  of  different  parties,  and  there- 
after the  lessee  developed  wells  of 
producing  oil  on  the  larger  tract,  but 
made  no  effort  to  develop  wells  on  the 
smaller  tract.  The  owner  of  the 
smaller  tract  of  land  sought  to  have 
the  lease  canceled  in  equity  for  the 
failure  of  the  lessee  to  make  any  ef- 
fort to  develop  the  land  for  oil  or  gas. 
The  court  said  that  the  owner  of  the 
^smaller  tract  was  entitled  to  damages 
for  failure  to  develop  the  land  for  oil 
or  gas,  if  they  could  be  definitely  as- 
certained, and,  as  alternative  relief, 
that  the  lessee  be  required  to  proceed 
in  good  faith  to  prospect  and  develop 
the  land  within  a  reasonable  time,  and 
•on  failure  so  to  do  that  the  lease  be 
canceled.  In  giving  this  relief,  the 
court  said:  "Both  tracts  of  land  were 
covered  by  the  one  contract  of  lease. 
It  was  improvident  for  the  owner  to 
grant  a  lease  of  two  large  tracts  of 
land  for  a  long  term,  on  such  meager 
specified  requirements  of  exploration 
and-  development  as  those  particular- 
ized in  this  contract,  and  without' pro- 
viding that  a  certain  minimum  of  work 
should  be  done  on  each  tract.  But 
it  is  not  the  province  of  the  courts  to 
end  a  contract  merely  because  it  is  a 
bad  bargain.  .  .  .  Plaintiff  [the 
subsequent  owner  of  the  land]  may 
have  some  redress  in  damages  for 
breach  of  the  alleged  implied  cove- 
nant *tbat  it  was  the  intention  of  the 
parties  to  the  lease'  that  plaintiff's 
tract  of  land  (as  well  as  the  other) 
should  be  drilled  and  explored  for  gas 


and  oil.  and  not  held  indefinitely  with- 
out exploration.  .  .  .  The  plaintiff 
asks  the  court  to  cancel  this  contract, 
to  decree  a  forfeiture  of  it,  and  not 
for  default  of  any  express  provision 
of  the  contract,  but  merely  for  de- 
fault of  one  of  its  implied  covenants. 
The  instances  are  rare  where  equi^ 
will  enforce  a  forfeiture.  It  will  never 
do  so  where  less  drastic  redress  will 
satisfy  the  demands  of  justice.  ,  .  . 
Forfeiture  of  oil  and  gas  leases  for 
breaches  of  mere  implied  covenants 
are  seldom  decreed.  .  .  The 
clause  in  the  lease  providing  that  'no 
other  or  additional  expense  shoald  be 
incurred'  seems  fairly  susceptible  of 
restriction  to  the  acknowledged  obli- 
gation to  build  three  wells,  etc.,  prior 
to  January  1st,  1904;  and  such  inter- 
pretation is  more  rational  and  just 
than  to  say  that  it  exempted  the  lea- 
sees from  developing  plaintiff's  sepa- 
rate tract  of  220  acres  to  any  extent; 
or  at  any  time — even  in  fourteen  years. 
Unless  the  plaintiff's  tract  was  to  be 
developed  sometime,  there  was  no  rea- 
son to  include  it  in  the  lease,  and  as 
it  stands  it  is  of  no  value  to  defend- 
ants. Unless  the  defendants  had  a 
bona  fide  intention  to  prospect  and  de- 
velop this  tract,  they  had  no  proper 
purpose  in  leasing  it,  and  to  cancel  the 
lease  will  do  them  no  injury.  While 
equity  abhors  forfeiture  it  likewise 
abhors  injustice.  Since  plaintifTs 
lands  are  burdened  with  an  oil  and 
gas  lease,  he  Is  entitled  to  have  those 
lands  prospected  for  oil  and  gas  with- 
in a  reasonable  time."         A.  6.  S. 


BE  GEORGE  L.  HOSFORD. 

Mansas  Supreme  Court  — June  S,  1920, 

(107  Kan.  115,  190  Pac.  765.) 

Courts  —  jurisdiction  —  custody  of  child  —  divorce  and  juvenile  courts. 

Where  the  juvenile  court  has,  in  accordance  with  the  statute,  committed 
a  dependent  and  neglected  child  to  the  care  of  a  children's  aid  society,  a 
court  which  has  previously  granted  a  divorce,  to  the  parents  of  the  child 
thereby  loses  jurisdiction  to  control  its  custody,  and  in  a  hearing  of  the 

Headnote  by  Masok,  J. 
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application  of  one  of  the  parents  in  relation  thereto  cannot  require  an 
ofiicer  of  the  aid  society  to  disclose  its  whereabouts. 
iSee  note  on  this  question  beginning  on  page  147.] 


Application  for  a  writ  of  habeas  corpus  to  secure  petitioner's  release 
from  the  county  jail,  to  which  he  had  been  committed  for  contempt  of  the 

district  court  of  Sedgwick  County,   Petitioner  discharged. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  E.  L,  Foulke,  for  petitioner: 
Admitting  that  the  court  did  retain 
jurisdiction  to  modify  its  order  as  to 
the  custody  of  the  child,  this  judgment 
was  only  a  judgment  between  the  par- 
ties, and,  while  binding  upon  the  par- 
ties, it  was  not  in  any  manner  control- 
ling upon  other  parties  not  parties  to 
this  divorce  proceeding,  nor  upon  other 
courts. 

Re  Bort,  25  Kan.  308,  37  Am.  Rep. 
255;  Avery  v.  Avery,  33  Kan.  1,  B2 
Am.  Rep.  523,  5  Pac  418. 

It  la  the  general  custom  throughout 
the  state,  and  the  custom  cf  the  state 
institutioiu,  to  refuse  to  disclose  the 
thereabouts  of  children  that  have  been 
placed  for  adoption. 

Dumain  v.  Gwynne,  10  Allen,  270; 
Brana  v.  Brana,  139  La.  306,  71  So. 
519;  Younger  v.  Younger,  106  Cal.  377, 
39  Pac.  779;  Whalen  v.  Olmstead,  61 
Conn.  268,  16  L.R.A.  593.  23  Atl.  964. 

Messrs.  John  Madden,  C  E.  Cooper, 
and  John  Maddm,  Jr.,  for  resi^ondent: 

The  court  always  retains  jurisdiction 
of  minor  children  of  the  divorced  par- 
eat^  and  has  power  on  its  own  motion 
to  change  or  modify  any  order. 

Miles  V.  Miles,  66  Kan.  676,  70  Pac. 
€31;  Re  Petitt,  84  Kan.  637,  114  Pac 
1071;  12  R.  C.  L.  1186;  Greenwood  v. 
Greenwood,  85  Kan.  803,  116  Pac  828. 

Mason,  J.,  delivered  the  opinion 
of  the  court: 

George  L.  Hosford  refused  to  an- 
swer a  question  asked  of  him  as  a 
witness  in  the  district  court  of  Sedg- 
wick county,  and  was  adjudged 
guilty  of  contempt,  and  ordered  com- 
mitted to  the  county  jail.  He  asks 
relief  of  this  court  by  habeas  cor- 
pus, on  the  ground  that  the  order 
was  made  without  jurisdiction.  ,The 
matter  is  submitted  upon  the  papers. 

The  district  court  ordered  the  pe- 
titioner to  be  committed  until  he 
should  signi^  his  willingness  to  an- 
swer the  question,  or  until  the  ex- 
piration of  six  months,  but  stayed 
the  execution  of  the  order  until  the 


next  day  to  allow  time  for  the  matter 
to  be  presented  here.  Within  that 
period  this  court  took  jurisdiction, 
and  by  reason  of  these  facts  the 
sheriff  was  enabled  to  make  a  return, 
which  he  did,  to  the  effect  that  he 
was  not  restraining  the  petitioner. 
While  that  is  technically  truo,  the 
merits  of  the  legal  questions  upon 
which  the  validity  of  the  order  of 
commitment  depends  have  been  fully 
argued,  and  it  would  be  futile  to 
withhold  action  until  a  physical  re- 
straint should  be  imposed. 

The  petitioner  is  the  general  su- 
perintendent of  the  Christian  Serv- 
ice League — a  "children's  aid  soci- 
ety" as  defined  in  the  statute  (Gen. 
Stat.  1915,  §  6373)— to  which  has 
been  intrusted  by  the  juvenile  court 
of  Sedgwick  county  the  custody  of 
Ethel  Hook,  minor  daughter  of 
George  Hook  and  Myrtle  Hook,  who 
had  been  divorced  by  a  decree  of 
the  district  court  of  that  county  in 
April,  1918,  the  custody  of  the  child 
having  been  awarded  to  the  father. 
In  February,  1919,  the  juvenile 
court  made  a  finding  that  the  child 
was  dependent  and  neglected,  and 
gave  her  to  the  care  of  the  League. 
In  November,  1919,  the  child's  moth- 
er applied  to  the  district  court,  ask- 
ing that  the  order  .  made  in  the 
divorce  case  be  modified,  and  that 
she  be  granted  the  custody  of  the 
child.  Neither  the  league  nor  any- 
one representing  it  was  a  party  to 
the  proceeding,  but  its  superintend- 
ent, the  petitioner,  was  present,  and 
testified  that  the  child  had  been 
placed  by  the  juvenile  court  with  the 
League  for  adoption.  The  judge 
asked  him  where  the  child  was,  and 
he  declined  to  answer,  on  the  ground 
of  privilege  and  want  of  jurisdiction 
in  the  court,  such  refusal  being  the 
basis  of  the  order  adjudging  him  to 
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be  in  contempt. .  The  court  awarded 
the  custody  of  the  child  to  the  moth- 
er, but  made  no  order  in  that  respect 
upon  the  petitioner  or  the  Leagrue. 

The  petitioner  represents  that  the 
usefulness  of  such  societies  as  that 
which  he  represents  will  be  seriously 
impaired  if  parents  of  children  com- 
mitted to  their  care  are  permitted, 
as  a  matter  of  right,  to  be  advised 
of  their  whereabouts.  He  contends 
that  the  continuing  jurisdiction  of 
the  district  court  to  control  the  cus- 
tody of  a  minor  child  of  the  paijties 
to  a  divorce  suit  ceases  when  the 
action  of  the  juvenile  court  is  prop- 
erly invoked  with  respect  to  it;  that 
the  power  exercised  in  such  a  case 
by  the  juvenile  court  is  one  special- 
ly delegated  to  it  by  the  state,  in  its 
capacity  as  supreme  guardian  of  all 
minors,  and  supersedes  even  that  of 
another  court,  which  had  already 
acquired  jurisdiction  to  determine 
the  most  suitable  custodian  of  a 
child,  whether  depending  upon  the 
conflicting  claims  of  its  parents  or 
upon  its  own  welfare.  So  far  as  the 
matter  is  affected  merely  by  the 
claims  of  father  or  mother,  little  dif- 
ficulty is  presented.  "The  most 
striking  demonstration  of  the  su- 
premacy of  the  guardianship  of  the 
state  over  that  of  the  parent  is  fur- 
nished by  the  statutes  under  which 
children  cruelly  treated,  abandoned, 
or  being  brought  up  in  ways  of  vice, 
are  taken  from  the  parents  by  ad- 
ministrative proceedings  instituted 
by  the  state,  and  committed  to  public 
or  charitable  institutions."  20  R.  C. 
L.  600. 

In  1901,  prior  to  the  enactment  of 
the  Juvenile  Court  Law,  the  legisla- 
ture authorized  dependent  or  neg- 
lected children  to  be  placed  under 
the  care  of  children's  aid  societies, 
and  made  provision  against  subse- 
quent interference  by  the  parents 
in  these  words:  "No  parent  or 
guardian  or  other  person  who  by  in- 
strument of  writing  surrenders  or 
has  heretofore  surrendered  the  cus- 
tody of  a  child  to  any  children's  aid 
society  or  institution  shall  thereaft- 
er, contrary  to  the  terms  of  such  in- 
struments, be  entitled  to  the  custody 


of  or  any  control  or  authority  over 
or  any  right  to  interfere  with  any 
such  child,  and  these  same  conditions 
shall  prevail  where  a  child  is  or  has 
been  delivered  to  such  children's  aid 
society  or  institution  by  action  of 
any  proper  court."  Gen.  Stat.  1915, 
§  6378. 

Although  the  provision  of  the  stat- 
ute giving  the  district  court  power 
to  modify  an  order  made  in  a  divorce 
case  regarding  the  custody  of  the 
children  (Gen.  Stat  1915,  §  7580) 
is  a  part  of  the  Revised  Code  of  Civil 
Procedure  adopted  in  1909,  it  is  a 
re-enactment  of  a  section  of  the 
original  Code  (Gen.  Stat.  1868,  chap. 
80,  §  645) ,  and  is  to  be  regarded  as 
a  continuation  thereof  (Gen.  Stat. 
1915,  §  10,973,  subd.  1),  yielding, 
so  far  as  there  may  be  any  conflict, 
to  the  later  expression  of  the  legis- 
lative will. 

The  continuing  jurisdiction  of  a 
court  which  has  granted  a  divorce, 
to  supervise  the  custody  of  minor 
children  of  the  parties,  cannot  be 
interfered  with  by  another  court 
which,  except  for  such  retained 
jurisdiction,  would  have  authority 
under  a  writ  of  habeas  corpus  to 
make  the  same  inquiry  and  grant 
the  same  relief.  Re  Fetitt,  84  Kan. 
637,  114  Pac,  1071.  The  juvenile 
court,  however,  stands  upon  a  very 
different  footing.  It  is  specifically 
given  jurisdiction  "of  all  cases  con- 
cerning dependent,  neglected,  and 
delinquent  children."  Gen.  Stat, 
1915,  §  3066.  The  conditions  under 
which  it  may  take  control  of  a  child 
and  the  manner  in  which  it  may  ex- 
ercise it  are  quite  different  from 
those  existing  in  the  case  of  any 
other  tribunal.  It  is,  of  course,  in- 
ferior to  the  district  court,  to  which 
an  appeal  in  some  instances  may  be 
taken  from  its  rulings  (Gen.  Stat. 
1915,  §  3076)  ,  and  which  may  exer- 
cise supervision  and  control  over  it 
to  prevent  and  correct  errors  and 
abuses  (Gen.  Stat.  1915,  §  2957). 
But  this  appellate  and  supervising 
power  must  be  exercised  directly 
and  according  to  some  prescribed 
method.  The  district  court  has  no 
authority,  merely  by  reason  of  its 
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broader  powers^  to 
action  of  the  juvenile  court.   If,  for 
instance,  a  boy  whose  custody  had 
been  awarded  by  the  district  court 
to  his  father,  should,  by  reason  of 
some  serious  delinquency,  be  reg- 
ularly committed  by  the  juvenile 
Court  to  the  state  reformatory,  as- 
suming that  to  be  autiiorized  by  the 
statute  (Gen.  Stat.  1915,  §  8073),  or, 
*a  often  happens,  to  the  state  indus- 
'^^al  school,  it  would  seem  quite  out 
2*  keeping  with  the  general  plan  of 
^^ministering  such  matters  if  the 
^fation  of  his"  stay  there  could  be 
^*itrolIed  by  the  district  court  in 
^i^Ue  of  its  reserved  jurisdiction, 
that  situation  would  not  be  es- 
^"tially  different  from  the  one  here 
vY^nted,  so  far  as  relates  to  the 
jurisdiction  of  the  district  court ;  for 
even  such  a  commitment  would  not 
be  for  the  purpose  of  punishment, 
but  for  the  welfare  of  the  child.  Re 
Turner,  94  Kan.  115,  145  Pac.  871, 
Ann.  Cas.  1916E,  1022. 

It  is  not  necessury  to  the  protec- 
tion of  a  minor  that  its  control,  when 
regularly  assumed  by  a  court  having 
only  specially  conferred  powers,  or 
by  an  administrative  body,  shall  be 
subordinate  to  that  of  a  court  of 
general  or  superior  jurisdiction. 
Much  unfavorable  criticism  of  the 
legal  system  of  the  state  of  Georgia 
was  occasioned  a  few  years  ago,  by 
the  refusal  of  its  supreme  court,  on 
the  ground  of  want  of  power,  to 
order  the  release  from  custody  of  a 
ten-year-old  boy,  Ollie  Taylor.  Tay- 
lor V.  Means,  139  Ga.  578,  77  S.  E. 
373.  The  decision  was  widely  inter- 
preted as  a  holding  that  the  boy  had 
been  sentenced  to  penal  servitude 
until  he  should  attain  his  majority, 
for  the  offense -of  having  stolen  a 
bottle  of  soda  water,  and  that 
the  law  afforded  no  means  of  reliev- 
ing him  from  that  penalty.  The 
facte  appear  to  be  that,  although  the 
language  of  the  criminal  law  was  to 
some  extent  employed,  for  practical 
purposes  he  was  merely  committed 
for  his  own  good  to  a  county  indus- 
trial farm,  and  the  want  of  jurisdic- 
tion in  the  superior  or  supreme  court 
to  interfere  arose  from  the  fact  that 
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had  empowered 
another  tribunal — ^the  authorities 
having  charge  of  the  farm — to  de- 
cide when  his  own  interests  and  the 
public  welfare  would  be  best  sul>- 
served  by  his  discharge.  Moreover, 
the  application  for  his  release,  which 
was  denied  by  the  supreme  court,- 
was  made  by  his  father,  apparently 
for  the  selfish  purpose  of  obtaining  a 
material  benefit  from  his  services. 
60  Congressional  Record,  960;  4 
Journal  of  Criminal  Law  and  Crim- 
inology, 171.  We  are  of  the  opin- 
ion that  in  the  present  case,  when 
the  juvenile  court  intrusted  the  care 
of  the  child  to  the  children's  aid 
society,  the  cutting  off  of  the  right 
of  the  parents  to  its  control  involved 
also  the  extinguishment  of  tiie  au- 
thority of  the  district  court,  derived 
from  the  retention  of  .the  jurisdic- 
tion acquired  through  the  divorce 
action,  to  regulate  the  matter — an 
authority  which  originated  in  a  con- 
sideration of  the  conflicting  claims . 
of  the  parents,  al- 
though in  its  exer- 
cise the  welfare  of 
the  child  was  of  pri- 
mary importance. 
As  tiie  court,  for  this  reason,  had  no 
power  to  make  an  order  affecting  the 
custody  of  the  child,  there  was  no 
basis  for  an  inquiry  as  to  its  where- 
abouts. 

This  view  seems  in  accordance 
witii  that  taken  by  the  courts  so  far 
as  the  question  has  been  discussed 
by  them.  In  Miller  v.  Higgins,  14 
Cal.  App.  156,  111  Pac.  403,  it  was 
held  that  a  court  which  had  granted 
a  divorce  could  not  be  devested  of 
jurisdiction  over  a  minor  child  of 
the  parties,  by  its  secret  removal  to 
another  county,  where,  by  fraud- 
ulent concealment  of  the  facts,  an 
order  of  adoption  had  been  pro- 
cured. But  in  t^e  opinion  in  that 
case  the  court  of  appeals  expressly 
recognized  the  force  of  an  earlier  de- 
cision of  the  supreme  court  (Young- 
er V.  Younger,  106  Cal.  377,  39  Pac. 
779),  to  the  effect  that  "where  the 
adoption  was  regularly  had,  the 
status  of  the  child  was  changed,  and 
it  no  longer  remained  the  child  of 
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the  parties  to  the  marriage,  but  be- 
came the  child  of  another,  and  ita 
relation  to  its  natural  parents 
ceased,  and  the  jurisdiction  of  the 
divorce  court  was  terminated."  14 
Cal.  App.  163. 

.The  mere  passage  of  a  Juvenile 
Court  Act  has  been  held  not  to  affect 
the  jurisdiction  of  the  court  trying 
a  divorce  suit,  over  the  minor  chil- 
dren. McDaniel  v.  Youngblood,  201 
Ala.  260, 77  So.  674.  But  it  has  been 
held  that  the  pendency  of  a  divorce 
case,  in  which  the  court,  as  between 
the  parties,  could  determine  the  cus- 
tody of  their  minor  child,  does  not 
prevent  the  juvenile  court  from  tak- 
ing charge  of  it  on  the  ground  of 
its  being  neglected.  Brana  v.  Brana, 
139  La.  306,  71  So.  519.  The  scope 
of  that  decision  is  fairly  indicated  by 
these  paragraphs  of  the  syllabus : 

"The  .  decision  of  the  juvenile 
court,  vested  with  jurisdiction  to  de- 
termine when  a  diild  answers  the 
description  of  a  neglected  child  given 
by  the  Constitution,  is  not  to  be  chal- 
lenged except  in  a  direct  action 
brought  for  that  purpose,  or  in  some 
appellate  tribunal ;  and  hence  is  not 
subject  to  inquiry  in  the  civil  district 
court,  but  must  there  be  assumed  to 
be  well  founded.  .  .  . 

"The  jurisdiction  of  the  juvenile 
court  as  to  the  custody  of  neglected 
children  is  quasi  criminal,  operating 
IS  between  the  state  and  the  parents, 
or  as  between  the  child  and  the  state, 
and  if  the  civil  district  court,  having 
civil  jurisdiction  of  a  suit  for  separa- 
tion from  bed  and  board,  has  award- 
ed ^e  child  to  the  mother,  there  was 
nothing  to  prevent  the  juvenile  court 
from  finding  that  the  child  was  neg- 
lected and  from  taking  it  away 
from  the  parent  who  was  neglecting 
it,  or  from  both  parents,  as  in  that 
matter  its  jurisdiction  was  not  con- 
current with  the  civil  district  court." 

The  opinion  refers  to  an  earlier 
case  where  the  father  of  a  child 
sought,  without  success,  to  defeat 
the  jurisdiction  of  the  juvenile  court 
over  it,  on  the  ground  that  it  was 
not  neglected,  and  that  it  was  subject 
to  the  control  of  the  district  court  in 
an  action  for  separation  from  bed 


and  board,  the  supreme  court  say- 
ing: 

"The  juvenile  court  and  the  court 
in  which  a  suit  in  separation  from 
bed  and  board  is*  pending  between 
the  parents  of  a  child  may  have 
simultaneous,  though  not  concurrent 
or  conflicting,  jurisdiction  of  the 
custody  of  the  child;  that  of  the  ju- 
venile court  to  be  exercised  as  be- 
tween the  state,  or,  so  to  speak,  the 
child,  and  the  parents  of  the  child ; 
and  that  of  the  other  court  to  be 
exercised  as  between  the  two  paiv 
ents.  In  the  insta'ht  case,  on  the 
assumption  of  the  child,  Iska  Mc- 
Closkey,  not  being  a  neglected  child 
within  the  meaning  of  that  term  as 
defined  by  the  Constitution  (art. 
118,  §  3) ,  the  juvenile  court  is  utter- 
ly without  jurisdiction  of  her  cus- 
tody, and  the  civil  district  court  has 
exclusive  jurisdiction.  On  the  con- 
trary assumption,  the  juvenile  court 
has  jurisdiction. 

"With  the  facts  of  the  case  this 
court  has  nothing  to  do,  but  must 
assume  that  the  learned  judge  of  the 
juvenile  court  exercised  jurisdiction 
because  he  found  upon  the  facts  that 
the  said  child  of  relator  was  a  neg- 
lected child  within  the  meaning  of 
that  term  as  expressly,  carefully^ 
and  explicitly  defined  by  said  article 
of  the  Constitution."  State  v.  Mc- 
Closkey,  136  La.  739, 741, 742,  67  So. 
814. 

During  the  proceeaings  in  the  dis- 
trict court  in  the  present  case,  a  sug- 
gestion was  made  challenging  the 
constitutionality  of  the  Juvenile 
Court  Act.  No  specific  basis  for  .  a 
doubt  in  that  regard  was  indicated, 
and  the  validity  of  the  statute  is  not 
attacked  in  the  brief  of  the  respond- 
ent. It  has  been  sustained  against 
all  the  attacks  heretofore  made  upon 
it  in  this  court  (Re  Turner,  94  Kan. 
115,  145  Pac.  871,  Ann.  Caa.  1916E, 
1022),  and  the  constitutionality  of 
similar  statutes  has  been  elsewhere 
upheld  in  other  respects  (notes  in 
18  L.R.A.(N.S.)  886,  and  46  L.R.A 
(N.S.)  908,  913). 

The  question  already  determined 
is  that  upon  which  the  case  has  been 
principally  argued,  and  as  the  con- 
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dasion  reached  requires  the  dis- 
charg"©  of  the  petitioner,  there  ia  no 
occasicwj  for  undertaking  to  deter- 
mine '  in  what  circumstances  an 
adoT>t;ive  t)arent,  or  one  standing  in 
sufc»stantial]y  that  relation,  should 
be  esccused  from  ffiving  information, 
at  the  demand  of  a  natural  parent, 
as  to  the  whereabouts  of  an  adopted 
child-  It  is  obvious  that  under  some 
conclitions  the  welfare  of  the  child 
may  be  promoted  by  the  absolute 
sevex-a-nce  of  all  connections  with  its 
parents,  harsh  as  such  a  measure 
may  seem.  Persons  in  every  way 
ad&xxted  to  the  responsibility,  when 
consiclering  whether  *or  not  they 
should  adopt  it,  might  not  unrea- 
sonably be  influenced  in  their  deci- 
rnn.  by  the  question  whether  they 
cottld  rely  witii  entire  confidence  up- 
on protection  from  any  attempt  of 
the  natural  parents  to  re-establish 
relations  with  it,  and  this  might  be 
insu  red  only  by  keeping  them  in  ig- 
norance of  where  it  was  to  be  found. 
In  a.  CAse  in  which  the  court  denied 
the  ris^t  of  parents  to  be  informed 
of  the  whereabouts  of  their  two 
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children,  who  by  agreement  had  been 
turned  over  to  an  institution  known 
as  the  Temporary  Home  for  the  Des- 
titute, the  court  said:  "In  some  of 
our  public  institutions  it  has  been 
deemed  expedient  to  keep  parents  in 
ignorance  of  the  place  where  homes 
have  been  found  for  their  children, 
on  account  of  the  disposition  often 
manifested  to  visit  them  and  excite 
uneasiness  and  discontent  in  their 
minds.  Such  influences  may  be 
feared  in  this  case,  and  there  may 
be  just  ground  for  the  suggestion 
made  by  the  respondent's  counsel 
that,  if  the  former  character  of  the 
father  were  made  knovm  among  the 
present  schoolmates  and  associates 
of  the  children,  it  might  cause  annoy- 
ance and  injury  to  them  at  their 
present  tender  age.  The  children 
ought  not  to  be  thus  exposed,  unless 
the  judge  who  hears  the  cause  shall 
have  some  ground  to  believe  that 
their  welfare  requires  it."  Dumain 
V.  Gwynne,  10  Allen,  270, 275. 
The  petitioner  is  discharged. 

Petition  for  rehearing  denied  July 
10,  1920. 


ANNOTATION. 

Jo'^sclictioD  of  another  court  over  child  u  i^ected  by  assomptioB  of  jivikUo- 

tioa  by  joTeiule  court. 


JJ:  l»»troductory,  147. 
^  Oenerally,  147. 

I*<ywer  to  determine  jurisdiction  d 
'  juvenile  court,  160. 

I.  introductory. 
"^^e  assumption  of  jurisdiction  over 
*  child  by  a  juvenile  court  frequently 
Tcaises  intricate  jurisdictional  ques- 
^^ona,  since  the  statute  which  estab- 
lishes such  a  court  does  not  always 
clearly  define  the  limitation  which  is 
thus  imposed  on  the  jurisdiction  of  an- 
other court.    Judicial  determination 
of  this  limitation  on  the  jurisdiction 
of  another  court  appears,  at  the  pres- 
ent time,  to  be  in  a  formative  stage ; 
but  there  are  several  well-considered 
decisions  on  the  question,  almost  all 
of  which  reflect  a  disposition  to  con- 
strue the  powers  of  a  juvenile  court 


liberally,  in  view  of  the  purpose  for 
which  it  was  created,  even  though  con- 
siderable readjustment  is  required 
with  respect  to  the  jurisdiction  for- 
merly reposed  in  other  courts. 

II.  OeneraUy. 

The  assumption  of  jurisdiction  by  a 
juvenile  court  over  a  child,  in  conform- 
ity to  a  statute  expressly  conferring 
on  that  court  the  power  to  determine 
the  custody  of  a  neglected  or  delin- 
quent child,  has  been  frequently  held 
to  end,  or  to  prevent  the  assumption 
of,  jurisdiction  over  such  child  by  an- 
other court  State  v.  McGloskey 
(1916)  186  La.  739,  67  So.  813;  Brana 
V.  Brana  (1916)  139  La.  306,  71  So. 
519;  Children's  Home  v.  Fetter  (1914) 
90  Ohio  St.  110,  106  N.  E.  761.  See 
also  Spade  v.  State  (1909)  44  Ind. 
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App.  529,  89  N.  E.  604;  Ex  parte  Bow- 
ers (1915)  78  Or.  890,  153  Pac.  412; 
State  ex  rel.  Birch  v.  Baker  (1919)  — 
La.  — ,  84  So.  796.  And  see  the  re- 
ported case  (Re  Hosford,  ante,  142). 
Compare  Cleveland  Protestant  Orphan 
Asylum  v.  Soule  (1915)  5  Ohu>  App. 
67. 

In  Children's  Home  v.  Fetter  (1914) 
90  Ohio  St.  110.  106  N.  E.  761,  it  ap- 
peared that  a  juvenile  court  had  ac- 
quired jurisdiction  of  a  delinqu^t 
child,  had  entered  an  order  dividing 
its  custody  between  its  father  and  its 
mother,  who  were  separated,  and 
eventually  committed  it  to  a  state  in- 
atitution.  In  the  meantime,  a  divorce 
action  was  instituted  by  the  mother, 
and  a  decree  entered  in  that  action, 
prior  to  the  commitment  of  the  child 
to  the  state  institution,  which  award- 
ed its  custody  to  the  mother.  There- 
after, in  a  habeas  corpus  proceeding 
brought  by  the  mother,  the  court  of 
appeals  found  that  the  child  was  ille- 
gally detained  by  the  state  institu- 
tion, and  ordered  that  the  agents  of 
the  institution  deliver  it  to  its  mother. 
The  supreme  court,  however,  held  that 
the  divorce  decree,  though  it  might  de- 
termine the  rights  of  the  parents, 
could  not  affect  the  order  of  the  juve- 
nile court,  under  which  the  child  be- 
came a  ward  of  the  court,  to  continue 
as  such  until  it  reached  the  age  of 
twenty-one.  The  court  said:  "Ex- 
clusive jurisdiction  of  the  child  and 
of  the  subject-matter  was  acquired  by 
the'  juvenile  court  several  months 
prior  to  the  proceedings  in  divorce, 
and  was  a  continuing  jurisdiction,  and 
that  the  order  of  commitment  to  the 
Children's  Home  was  made  subse- 
quently to  the  decree  in  divorce  in 
Erie  county  is  wholly  immaterial." 
The  supreme  court  also  decided  that 
the  court  of  appeals  should  have  dis- 
missed the  writ  of  habeas  corpus 
when  it  appeared  that  the  juvenile 
court  had  acquired  jurisdiction  of  the 
child.  The  decision  was  based  on  the 
ground  that  exclusive  jurisdiction  of 
the  custody  of  a  delinquent  child  was 
conferred  by  statute  on  the  juvenile 
court,  and  no  other  court  was  author- 
ized to  interfere,  in  an  independent 
proceeding,  with  any  disposition  which 


the  juvenile  court  might  make  re]at> 
ing  thereto. 

In  State  ex  rel.  Birch  v.  Baker 
(1919)  —  La.  — ,  84  So.  796,  it  ap- 
peared that  a  court  in  a  divorce  de- 
cree had  awarded  the  custody  of  a 
child  to  its  mother.  Thereafter:  the 
mother  consented  to  its  adoption 
by  its  maternal  grandparents.  The 
child's  father,  who  had  not  consented 
to  or  signed  the  notarial  act  of  adop- 
tion, applied  for  a  writ  of  habeas  cor- 
pus to  obtain  custody  of  the  child. 
On  motion  of  the  grandparents  the 
case  was  transferred  to  the  juvenile 
side  of  the  court,  and  a  judgment  was- 
rendered  granting  the  father  the  per- 
manent custody  of  the  child,  subject 
to  such  action  as  the  juvraile  court 
might  take  in  respect  thereto.  On 
appeal,  the  judgment  was  affirmed  on 
the  ground  that  the  father  did  not  con- 
sent to  the  adoption,  and  the  mother,, 
to  whom  the  custody  was  awarded  by 
the  divorce  court,  was  not  a  litigant 
in  the  case.  Though  the  court  did  not 
base  its  decision  on  the  extent  of  the 
jurisdiction  of  a  juvenile  court  as  af- 
fected by  that  of  a  divorce  court,  it 
made  the  following  statement:  "In 
the  juvenile  court,  the  matter  par- 
takes of  the  nature  of  a  criminal 
charge  against  the  child,  originated 
by  affidavit,  and  that  court  may,  on 
proper  showing,  remove  the  child 
from  its  parent,  or  parents,  or  any 
other  custodian,  and  make  such  dis- 
position as  it  sees  fit;  while  in  di- 
vorce or  separation  proceedings  in  the 
district  courts,  the  judge  may  consider 
those  matters  in  exercising  his  dis- 
cretion to  award  the  custody  to  one 
or  the  other  of  the  parents." 

Likewise,  in  Brana  v.  Brana  (1^16) 
139  La.  306,  71  So.  519,  a  writ  of  pro- 
hibition was  granted  to  prevent  the 
execution  of  an  order  of  a  district 
court  in  a  divorce  proceeding,  giving 
the  custody  of  a  child  to  its  father, 
after  a  juvenile  court  had  ordered  the 
father  to  pay  to  the  mother  a  certain 
sum  weekly  for  its  support.  It  ap- 
peared that  on  the  day  a  charge  of 
nonsupport  of  the  child  was  made  by 
the  mother,  the  father  brought  a  suit 
for  separation  in  the  district  court. 
The  jurisdiction  of  the  juvenile  court 
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was  upheld  on  the  {ground  that  its  ju- 
risdiction was  quasi  criminal,  that  it 
acted  as  between  the  state  and  the 
-child,  and  that  Its  finding  that  the 
child  was '  iies:lected  gave  it  jurisdic- 
tion of  the  child's  custody,  notwith- 
jstanding  the  action  pending  in  a  court 
with  civil  jurisdiction  over  the  rights 
of  the  two  parents  inter  se. 

Since  the  jurisdiction  over  a  child 
■of  a  certain  class,  specifically  con- 
ferred on  a  juvenile  court  by  statute, 
ia  paramount  to,  and  not  concurrent 
with,  the  incidental  jurisdiction  which 
a  divorce  court  may  have  in  the  prem- 
ises, the  fact  that  the  divorce  court 
first  asserted  jurisdiction  is  generally 
held  not  to  warrant  a  continuance  of 
its  jurisdiction,  if  it  is  in  conflict  with 
the  jurisdiction  later  assumed  by  a 
juvenile  court  in  conformity  to  a  pow- 
«r  thus  specifically  granted  to  it  by 
statute.  Spade  T.  State  (1909)  44  Ind. 
App.  529,  89  N.  E.  604;  State  v.  Mc- 
Closkey  (1915)  136  La.  739,  67  So.  313. 
And  see  the  reported  case  (Re  Hos- 
FORD,  ante,  142).  Compare  Cleve- 
land Protestant  Orphan  Asylum  v, 
Soule  (1915)  5  Ohio  App.  67. 

In  the  reported  case  (Re  Hosfoed), 
it  is  held  that  the  continuing  juris- 
diction of  a  divorce  court  over  a  minor 
child  of  the  parties  is  extinguished, 
when  a  juvenile  court,  by  virtue  of 
the  powers  specificaUy  conf^red  on 
it  by  statute,  intrusts  the  care  of  the 
child  to  a  third  person.  The  decision 
is  based  on  the  grounds  that  the  con- 
tinuing jurisdiction  of  the  court  which 
grants  the  divorce  is  derived  from  its 
power  to  determine  the  rights  of  the 
parties  to  the  divorce  action,  and  that 
the  rights  of  those  parties,  with  re- 
spect to  the  custody  of  a  minor  child, 
are  cut  off  when  a  juvenile  court  in- 
trusts' the  custody  of  the  child  to  a 
third  party,  in  the  exercise  of  a  power 
specifically  conferred  on  it  by  a  stat- 
ute enacfed  after  that  giving  to  the 
court  granting  the  divorce  its  juris- 
diction. It  is  admitted  that  the  court 
of  general  jurisdiction  which  granted 
the  divorce  in  the  case  at  bar  has,  un- 
der the  Kansas  statutes,  supervision 
and  control  over  the  juvenile  court  to 
prevent  and  correct  errors  and  abuses, 
bat  it  is  maintained  that  this  power 


is  appellate  in  character  and  must  be 
exercised  directly  and  according  tp 
some  prescribed  method.  It' is  there- 
fore decided  that  a  general  superin- 
tendent of  a  children's  aid  society,  to 
whom  the  custody  of  a  minor  child 
was  assigned  by  a  juvenile  court,  was 
not  guilty  of  a  contempt  of  court  in 
refusing  to  testify  as  to  the  where- 
abouts of  the  child,  in  a  proceeding 
brought  by  one  of  its  parents  to  ob- 
tain custody  of  the  child,  in  a  court 
which  bad  previously  granted  a  di- 
vorce to  the  parents. 

In  a  frequently  cited  case.  State  v. 
McCloskey  (1915)  136  La.  739,  67  So. 
813,  it  appeared  that,  while  a  separa- 
tion suit  was  pending  in  a  district 
court,  one  of  the  parties  to.  the  suit 
applied  to  a  juvenile  court  to  have  a 
child  of  the  parties  adjudged  to  be 
abandoned  and  neglected,  and  its  cus- 
tody awarded  to  her.  The  juvenile 
court  granted  the  application,  and  ocr 
dered  the  child  to  be  taken  from  the 
custody  of  its  father  and  committed 
to  that  of  its  mother.  An  application 
was  made  by  the  father  for  a  writ 
of  prohibition  and  certiorari,  on  the 
ground  that  a  juvenile  court  had  no 
jurisdiction  of  the  children  of  a  mar- 
riage pending  a  suit  for  its  dissolu- 
tion. The  application  was  denied  on 
the  ground  that  a  finding  by  the  juve- 
nile court  that  the  child  was  neglected 
gave  that  court  jurisdiction  to  deter- 
mine its  custody.  The  court  said: 
"The  juvenile  court  and  the  court  in 
which  a  suit  in  separation  from  bed 
and  board  is  pending  between  the  par- 
ents of  a  child  may  have  simultaneous 
though  not  concurrent  or  conflicting 
jurisdiction  of  the  custody  of  the  child, 
that  of  the  juvenile  court  to  be  exer- 
cised as  between  the  state,  or,  so  to 
speak,  the  child,  and  the  parents  of 
the  child,  and  that  of  the  other  court 
to  be  exercised  as  between  the  two 
parents." 

Similarly,  in  Spade  v.  State  (1909) 
44  Ind.  App.  629,  89  N.  E.  604,  it  ap- 
peared that,  in  a  divorce  proceeding, 
the  custody  of  a  child  had  been  given 
to  its  mother,  and  the  father  was  or- 
dered to  pay  $1.60  per  week  to  her  for 
its  support.  Later  the  child  was  ad- 
judged by  a  juvenile  court  to  be  dfr- 
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pendent  and  neglected,  and  its  custody 
was  awarded  to  a  county  board  of 
commissioners.  The  father  was  found 
guilty  of  contributing  to  its  delin- 
quency, and  was  assessed  a  fine  of 
$100,  judgment  to  be  saspended  on 
condition  that  he  should  report  to  the 
court  once  in  every  three  months,  and 
pay  $1.25  per  week  to  a  court  clerk 
for  the  use  of  the  board  in  supporting 
the  child.  The  validity  of  the  judg- 
ment of  the  juvenile  court  was  at- 
tacked, in  an  appellate  proceeding,  on 
the  ground,  among  others,  that  the 
father  had  been  ordered  to  pay  for 
the  support  of  the  child  by  the  court 
which  granted  the  divorce.  The  ap- 
pellate court,  without  discussing  the 
conflict  of  jurisdiction,  affirmed  the 
judgment  of  the  juvenile  court,  stat- 
ing that  it  would  defer  a  deterdkina- 
tion  of  the  question  of  conflicting  ju- 
risdiction until  a  contest  should  arise 
between  the  two  courts  as  to  the  dis- 
bursement of  the  fonds  for  the  sup- 
port of  the  child. 

However,  in  Cleveland  Protestant 
Orphan  Asylum  v.  Soule  (1916)  6  Ohio 
App.  67,  it  waa  held  that,  where  a 
distoict  court  in  a  divorce  decree  has 
assamed  jurisdiction  of  the  custody 
of  a  child,  its  disposition  of  that  mat- 
ter could  not  be  disturbed  by  any  or- 
der of  a  juvenile  court.  In  this  deci- 
sion the  Ohio  statutes  conferring  pow- 
er on  juvenile  courts  were  construed 
to  limit  the  application  of  such  power 
10  children  not  already  provided  for 
by  some  other  court  previously  obtain- 
ing jurisdiction.  This  decision  ap- 
pears to  be  in  conflict  with  the  current 
of  authority. 

In  Ex  parte  Bowers  (1915)  78  Or. 
390,  153  Fac.  412,  it  was  held  that,  as 
between  courts  of  concurrent  juris- 
diction which  had  been  authorized  by 
statute  to  sit  as  juvenile  courts,  the 
one  which  first  exercised  jurisdiction 
of  the  custody  of  a  minor  child,  and 
did  not  dismiss  the  proceeding  or  re- 
lease its  ward,  retained  its  jurisdic- 
tion of  the  child's  custody,  and  that 
the  orders  of  another  court  with  pow- 
er to  act  as  a  juvenile  court  were  in- 
valid 80  far  as  they  were  in  conflict 
with  the  disposition  of  the  child's  cus- 


tody made  Vy  court  which  first 
asserted  jurisdiction  in  tb/s  premises. 

IIM.  Power  to  determine  jurlndietton  Of 
iMventle  court. 

According  to  the  rule  applied  in  two 
decisions,  a  juvenile  court  has  exclU' 
sive  jurisdiction  to  determine  whether 
a  child  is  within  the  class  over  which 
it  is  given  jurisdiction  by  statute,  and 
that,  since  this  is  only  a  quasi  juris- 
uiciional  fact,  a  decision  of  the  juve- 
nile court  based  thereon  is  not_  sub- 
ject to  collateral  attack. 

Thus,  in  Brana  v.  Brana  (1916)  139 
La.  306,  71  So.  519,  a  juvenile  court 
assumed  jurisdiction  of  the  custody  of 
a  child  on  a  finding  that  it  was  "neg- 
lected," within  the  meaning  of  a  stat- 
ute conferring  such  jurfsdiction  as  to 
"neglected"  children.  A  district  court 
before  which  a  suit  was  pending  for 
the  separation  of  the  parents  of  the 
child  made  .a  finding  that  it  was  not 
"neglected"  within  the  meaning  of  the 
statute,  and  entered  an  order  with  re- 
spect to  the  custody  of  the  child  in. 
conflict  with  the  disposition  of  the 
same  matter  by  the  juvenile  court. 
The  supreme  court  decided  that  since 
the  condition  of  the  child  was  not 
strictly  a  jurisdictional  fact,  but  only 
quasi  jurisdictional,  its  determination, 
was  within  tiie  province  of  the  juve- 
nUe  court,  and  its  decision  thereon, 
could  not  be  attacked  collaterally.  See 
to  the  same  effect.  Children's  Home  v. 
Fetter  (1914)  90  Ohio  St.  110,  106  N. 
E.  764,  wherein  the  jurisdiction  of  a 
juvenile  court  depended  on  the  fact 
of  a  child's  delinquency. 

Under  the  Kentucky  statutes  relat- 
ing to  habeas  corpus  proceedings, 
however,  it  has  been  held  ,tbat  a  cir- 
cuit court  had  power,  in  a  habeas  cor- 
pus, proceeding,  to  determine  whether 
a  juvenile  court  had  jurisdiction  over 
the  custody  of  a  child  which  it  com- 
mitted to  a  detention  home.  'Rallihan. 
v.  Gordon  (1917)  176  Ky.  471,  195  S- 
W.  783.  In  that  case  the  court  of  ap- 
peals denied  a  petition  for  a  writ  of 
prohibition  against  a  judge  of  the  cir- 
cuit court  It  also  stated  that,  under 
the  Kentucky  statutes,  there  could  be 
no  appeal  from  a  decision  which  the- 
circuit  court  might  make  in  the  ha^ 
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beas  corpus  proceeding,  but  added  were  brought  before  the  chancellor  to 
that  the  decision  of  that  court  would  have  the  question  of  the  child's  cub- 
not  be  final  if  an  equitable  action    tody  determined.  W.  S.  R. 


RAY  HOLLINGSWORTH 

V. 

GEORGE  D.  BERRY  et  al.,  Appts. 
Kanaaa  supreme  Court— October  O,  19£0, 
(—  Kan.  — ,  192  Pac.  763.)*  . 

Workmen's  compensation  —  drilling:  oil  well. 

An  employer  of  less  than  five  workmen,  who  has  not  affirmatively  elected 
to  accept  the  provisions  of  the  Workmen's  Compensation  Act,  is  not 
brought  within  its  operation  by  reason  of  the  fact  that  he  is  engaged 
in  drilling  an  oil  or  gas  well.  An  oil  or  gas  well  is  not  a  mine  within  the 
meaning  of  the  provision  extending  the  effect  of  the  act  to  mines,  irrespec- 
tive of  the  number  of  workmen  employed. 

[See  note  on  this  question  beginning  on  page  154.] 

Headnote  by  Hason,  J. 


Appeal  by  defendants  from  an  order  of  the  District.  Court  for  Mont- 
gomery County  (Holdren,  J.)  overruling  a  demurrer  to  a  petition  filed 
to  recover  damages  for  personal  injuries  alleged  to  have  been  caused  by 
defendants' negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Tfcomas  E.  Wacstaff  and  D,  thereto.  This  appeal  is  taken  from 
W.  Stewart  for  appellants.  an  order  overruling  the  demurrer. 
Mr.  Charles  D.  Welch  for  appellee.  The  petition  sets  out  that  the  de- 
Mason,  J.,  delivered  the  opinion  fendants  did  not  employ  as  many  as 
of  the  court :  five  workmen,  and  it  is  not  suggest- 
On  October  26,  1919,  George  D.  ed  that  they  bad  affirmatively  elected 
Beiry  and  Hennan  H.  Fisher  were  to  come  within  the  terms  of-the  Corn- 
engaged  in  the  business  of  drilling  pensation  Act  They  consequently 
oil  and  gas  wells,  and  Ray  HoUings-  were  subject  to  liability  under  the 
worth  was  in  their  employ  as  tool  common  law  for  any  injury  to  the 
dresser.  While  they  were  drilling  a  plaintiff  resulting  from  the  negli- 
well  Hollingaworth  received  an  in-  gence  alleged^  unless  they  were 
jury  arising  out  of  and  in  the  course  brought  within  the  operation  of  the 
of  such  empIo3nnent.  He  brought  an  statute  by  virtue  of  its  provision  that 
action  against  the  firm  upon  their  it  applies  to  mines,  irrespective  of 
a)iimion-law  liability,  alleging  that  the  number  of  employees.  Gen.  Stat, 
his  injury  was  due  to  their  negli-  1915,  §  5902.  In  other  words  the 
gence.  The  defendants  demurred  to  ruling  of  the  district  court  is  cor- 
the  petition  upon  the  ground  that  it  rect,  unless  an  oil  and  gas  well  in  the 
showed  that  they  were  subject  to  the  process  of  being  drilled  is  to  be  re- 
provisions  of  the  Workmen's  Com-  garded  as  a  mine  within  the  mean- 
pensation  Act  (Gen.  Stat.  1915,  §§  ing  of  that  provision. 
5896-5942),  and  that  therefore  the  Oil  and  gas,  and  for  that  matter 
plaintiff's    remedy   was   confined  water,  are,  of  course,  minerals  in  the 
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broader  cense- of  the  word,  but  their 
extraction  from  the  earth  is  not 
ordinarily  spoken  of  as  mining.  In 
a  number  of  cases  it  has  been  held 
that  the  word  "mine"  as  used  in  a 
statute,  does  not  indude  an  oil  or 
gas  well,  there  being  no  express  pro- 
vision to.  that  effect,  a  matter,  how- 
ever, which  obviously  might  be 
affected  by  the  subject  or  context. 
J.  M.  Guffey  Petroleum  Co.  v.  Mur- 
rel,  127  La.  466,  53  So.  705;  Kreps 
V.  Brady,  37  Okla.  754,  47  L.R,A. 
(N.S.)  106,  133  Pac.  216;  Barton  v. 
Wichita  River  Oil  Cd.  —  Tex.  Civ. 
App.  — ,  187  S.  W.  1043.  If  such  a. 
meaning  is  to  be  given  to  it  here,  it 
must  be  by  virtue  of  the  following 
portion  of  the  section  of  the  act,  giv- 
ing definitions  of  terms  therein  used, 
which  are  to  control  "unless  the  con- 
text otherwise  requires:"  "*Mine* 
means  any  opening  in  the  earth  for 
the  purpose  of  extracting  any  min- 
erals and  all  underground  workings, 
slopes,  shafts,  galleries  and  tunnels, 
and  other  ways,  cuts,  and  openings 
connected  therewith,  including  those 
in  the  course  of  being  opened,  sunk 
or  driven;  and  includes  all  the  ap- 
purtenant structures  at  or  about  the 
openings  of  the  mine,  and  any  ad- 
joining adjacent  work  place  where 
the  material  from  a  mine  is  prepared 
for  use  or  shipment."  Gen.  Stat. 
1915,  §  5903,  subd.  (c) ;  Laws  1917, 
chap.  226,  §  2,  subd.  (c). 

An  oil  or  gas  well,  being  an  open- 
ing in  the  earth  for  the  purpose  of 
extracting  minerals,  is  literally  and 
technically  within  this  definition. 
The  language,  however,  does  not 
suggest  a  purpose  to  depart  from  the 
ordinary  meaning  of  tiie  word,  ex- 
cept by  making  it  ii^clude  all  con- 
nections and  appurtenances.  If  it 
should  be  assumed  that  the  sentence 
quoted,  standing  alone,  would  war- 
rant regarding  an  oil  and  gas  well 
as  a  mine  for  the  purpose  of  this 
act,  we  think  that  effect  must  be 
denied  it  by  reason  of  further  pro- 
visions, one  of  which  reads  as  fol- 
lows :  "This  act  shall  apply  only  to 
employment  in  the  course  of  the  em- 
ployer's trade  or  business  on,  in  or 
about  a  railway,  factory,  mine  or 


quarry,  electric,  building  or  en- 
gineering work,  laundry,  natural 
gas  plant,  county  and  municipal 
work,  and  all  employments  wherein 
a  process  requiring  the  use  of  any 
dangerous  explosive  or  inflammable 
materials  is  carried  on,  which  is  con- 
ducted for  the  purpose  of  business, 
trade  or  gain."  Gen.  Stat.  1915,  § 
5900;  Laws  1917,  chap.  226,  8  1. 

It  will  be  noted  that  twelve  classes 
of  plants  or  occupations  are  enu- 
merated, employment  on,  in,  or 
about  which  is  necessarily  in  drder 
to  render  the  statute  applicable. 
The  third  of  .  these  is  described  by 
the  word  "mine,"  and  it  is  only  to 
this  class  that  the  statute  is 
made  applicable  without  an  affirm- 
ative election  by  the  employer, 
where  less  than  five  workmen  are 
employed.  The  seventh  class  is  desig- 
nated by  the  phrase  "engineering 
work,"  which  is  thus  defined:  "'En- 
gineering work*  means  any  work  in 
the  construction,  alteration,  exten- 
sion, repair  or  demolition  of  a  rail- 
way (as  hereinbefore  defined), 
bridge,  jetty,  dike,  dam,  reservoir, 
underground  conduit,  pole  lines  con- 
structed or  used  or  carrying  conduc- 
tors, sewer,  oil  or  gas  well,  oil  tank, 
gas  tank,  water  tower,  or  water- 
works (including  standpipes  or 
mains)  ,  any  caisson  work  or  work 
in  artificially  compressed  air,  any 
work  in  dredging,  pile  driving,  mov- 
ing buildings,  moving  safes,  con- 
struction and  repairing  of  streets, 
roads  and  highways,  or  in  laying, 
repairing  or  removing  underground 
pipes  and  connections ;  the  erection, 
installing,  repairing,  or  removing  of 
boilers,  furnaces,  engines  and  power 
machinery  (including  belting  and 
other  connections) ,  and  any  work  in 
grading  or  excavating  where  shor- 
ing is  necessary  or  power  machinery 
or  blasting  powder,  dynamite  or 
other  high  explosives  are  in  use 
(excluding  mining  and  quarrying)." 
Gen.  Stat.  1915,  §  5903 ;  subd.  (g) ; 
I^ws  1917,  chap.  226,  §  2,  subd.  (g). 

From  this  it  plainly  appears  that 
the  effect  the  statute  should  have 
upon  workmen  employed  in  the 
construction  of  an  oil  or  gas  t/eW 
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eng&ged  the  attention  of  the  leg- 
islature, and  from  the  fact  that  they 
were  placed  under  the  classification 
designated  as  "engineering  work," 
and  not  ^sewhere 
mentioned,  we  think 
the  inference  is 
clearly  to  be  drawn 
that  they  were  not  intended  to  be 
covered  by  the  provision  in  relation 
to  mines,  even  if  the  language  em- 
ployed would  otherwise  be  open  to 
that  construction.  This  interpreta- 
tion seems  to  ua  to  be  in  harmony 
with  the  letter  of  the  statute,  and 
we  think  it  also  in  accordance  with 
its  spirit.  The  mining  industry  was 
doubtless  singled  out  from  all  others 
for  special  treatment,  for  the  reason 
that*  the  workmen  engaged  therein 
are  exposed  to  special  and  unusual 
dangers.  Obviously  the  risks  the 
legislatare  had  in  mind  in  this  con- 
nection were  those  peculiar  to  work- 
ing in  or  about  the  kind  of  a  mine 
that  is  suggested  by  the  use  of  that 
word  in  common  speech.  One  who  is 
helping  to  drill  an  oil  or  gas  well 
might  be  injured  in  substantially  the 
same  way  as  a  miner,  but  the  sim- 
ilarity Would  be  incidental  and  not 
characteristic.  The  perils  of  well 
drilling  would  seem  to  resemble 
those  of  the  other  engineering  work 
with  which  it  is  associated  in  the 
statutory  enumeration,  more  closely 
than  those  that  readily  suggest 
themselves  in  connection  with  what 
is  ordinarily  spoken  of  as  mining. 

An  objection  is  made  to  the  con- 
clusion we  have  reached  on  the 
ground  that  "construction"  is  not 
an  appropriate  word  to  apply  to  the 
drilling  of  a  well,  and  therefore  that 
process  is  not  included  within  the 
statutory  definition  of  "engineering 
work."  It  is  true  that  "construct" 
is  not  the  term  commonly  used,  or 
that  naturally  suggests  itself  in  that 
connection.  And  this  is  true  of  its 
synonyms  "form"  and  "make."  But 
any  one  of  these  words  is  sufficiently 
descriptive  of  the  process  to  make 
its  use  in  that  sense  entirely  permis- 
sible and  free  from  the  least  ambi- 
guity. The  word  "construct"  was 
obviously  used  as  a  convenient  term 


19t  Pao.  7Sa.) 

to  he  applied  to  the  various  struc- 
tures, work  upon  which  was  included 
within  the  definition. 

In  subdivision  (e)  of  the  section 
already  referred  to,  "electric  work" 
is  defined  as  that  connected  with  the 
"construction,  installation,  opera- 
tion, alteration,  removal  or  repair" 
of  electric  apparatus.  The  plaintiff, 
from  the  premise  that  the  omission 
of  the  italicized  word  from  the  def- 
inition of  engineering  work  implies 
.its  intentional  exclusion,  argues 
that  the  drilling  of  an  oil  or  gas  well 
is  not  included  because  it  constitutes 
the  operation  of  the  well  rather  than 
its  construction.  The  drilling  of 
such  a  well  is,  of  course,  an  opera- 
tion ;  it  is  an  operation  in  the  course 
of  prospecting  for  oil  or  gas  such  as, 
for  instance,  meets  a  requirement  to 
begin  or  prosecute  operations  of  that 
character  within  a  given  time;  but 
we  think  the  drilling  of  an  oil  or  gas 
well  is  more  appropriately  spoken 
of  as  its  construction  than  as  its 
operation.  A  distinction  between 
drilling  such  a  well  and  operating  it 
is  recognized  in  the  statute,  which 
forbids  doing  either  within  100  feet 
of  a  railroad.  Gen.  Stat.  1915,  § 
4978. 

The  plaintiff  also  invokes  the  stat- 
ute enacted  in  1903  (eight  years  be- 
fore the  first  Kansas  workmen's 
compensation  legislation),  under  the 
title  "An  Act  to  Define  the  Term 
'Mining,'  and  to  Further  Provide  for 
the  Formation  of  Mining  Companies 
and  Corporations,"  the  first  section 
of  which  reads  as  follows:  "The 
term  'mining,'  as  used  in  this  and 
all  other  statutes,  shall  be  held  to 
mean  the  prospecting  for  and  ob- 
taining of  all  metallic  and  mineral 
substances,  and  in  addition  thereto^ 
coal,  clay,  stone,  petroleum,  and  nat- 
ural gas,  and  any  and  all  other  val- 
uable products  formed  or  existing 
beneath  the  earth's  surface."  Gen. 
Stat.  1915,  §  2326. 

The  specific  purpose  of  this  act 
was  obviously  to  extend  the  provi- 
sions of  the  law  authorizing  the 
creation  of  corporations  for  the 
transaction  of  mining  business,  so 
that  it  would  unquestionably  cover 
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companies  formed  to  prospect  for 
and  produce  oil  and  gas.  It  does  not 
expressly  undertake  to  lay  down  a 
rule  for  the  interpretation  of  stat- 
utes to  be  enacted  in  the  future,  but 
if  such  construction  were  to  be  given 


it,  and  its  validity  as  so  construed 
were  conceded,  we  think  the  consid- 
erations already  stated  should  still 
control. 

The  judgment  is  afSrmed. 

All  the  Justices  concur. 


Workmen's  compensation:  what  is  a 

It  will  be  observed  that  in  the  re- 
ported case  (HoLLiNGSWORTH  V.  Berry,, 
ante,  151)  it  was  decided  that  an  oil 
and  eras  well  in  the  process  of  being 
drilled  was  not  a  mine  within  the 
meaning  of  the  provision  of  the  Kansas 
Workmen's  Compensation  Act,  extend- 
ing the  effect  of  the  act  to  "mines," 
irrespective  of  the  number  of  workmen 
employed,  the  court  holding  that,  not- 
withstanding a  provision  of  the  statute 
that  a  mine  meant  any  opening  in  the 
earth  for  the  purpose  of  extracting 
minerals,  no  purpose  to  depart  from 
the  ordinary  meaning  of  the  word  was 
shown,  it  appearing  by  other  sections 
of  the  act  that  the  legislature,  in  fram- 
ing the  statute,  had  in  mind  a  distinc- 
tion between  mines  and  gas  and  oil 
wells. 

Generally,  with  respect  to  the  term 
"mine,"  it  is  stated  in  18  R.  C.  L.  1092: 
"A  'mine.'  in  its  specific  sense,  is  a 
work  for  the  excavation  of  minerals, 
by  means  of  pits,  shafts,  levels,  tun- 
nels, et  cetera,  as  opposed  to  a  quarry 
where  the  whole  excavation  is  open. 
It  has  been  said  that  whether  any  ex- 
cavation be  a  mine  or  not  depends  on 
the  mode  in  which  it  is  worked,  and 
not  on  the  substance  obtained  from  it. 
Aa  originally  used,  the  word  'mine' 
was  exclusively  connected  with  under- 
ground workings,  but  both  in  this 
country  and  in  England,  in  later  times, 
the  word  has  received  an  enlarged 
meaning,  and  under  the  modern  con- 
struction it  is  not  limited  to  mere  sub- 
terranean excavations  or  workings, 
but  includes,  for  example,  beds  of  clay, 
ironstone,  or  limestone  reached  by 
open  workings,  and  workable  only  by 
open  cuts." 

There  is  little  direct  authority  con- 
cerning the  meaning  of  the  term 


"mine"  within  the  meaning  of  the  acta. 

"mine,"  as  used  in  the  Compensation 
'  Acts. 

Attention  may  be  called  to  Scullion 
v.  Cadzow  Coal  Co.  (1913)  51  Scot  L. 
R.  39,  7  B.  W.  C.  C.  883,  where  it  was 
held  that  an  employee  engaged  as  a 
surface  laborer  at  the  pit  head  was 
not  employed  in  any  process  of  "min- 
ing," within  the  meaning  of  the  Eng- 
lish Workmen's  Compensation  Act 
regulating  allowance  for  industrial 
diseases.  The  court  said:  "Now,  at 
the  date  of  the  disablement,  this  man 
was,  as  I  have  said,  engaged  at  work 
on  the  surface  of  the  mine,  and  was 
not  engaged,  in  my  opinion,  in  the 
process  of  mining.  It  is  acknowledged 
that  there  is  no  statutory  definition  of 
the  'process  of  mining' — that  the  ex- 
pression is  not  used  in  any  technical 
cr  secondary  sense,  but  is  to  be  con- 
strued according  to  the  plain,  ordinary 
signification  of  the  words.  What, 
then,  is,  in  plain,  ordinary  language, 
the  meaning  of  the  expression,  'the 
process  of  mining'?  I  think  there  can 
be  no  doubt  the  meaning  of  that  ex- 
pression is  the  obtaining  of  mineral 
from  an  excavation  in  the  earth,  which 
necessarily  implies  two  things:  First, 
the  actual  cutting  or  hewing  of  the 
mineral;  and,  second,  its  removal  to 
the  surface.  In  no  part  of  that  opera- 
tion was  the  appellant  engaged." 

And  the  word  "mine,"  as  used  in 
the  English  Workmen's  Compensation 
Act,  was  held,  in  Tumbull  v.  Lamb- 
ton  Collieries  (1900)  16  Times  L.  R, 
(Eng.)  369,  not  to  include  a  spot  i  of  a 
mile  from  a  coal  mine,  at  which  point 
the  driver  of  an  engine  was  injured, 
the  court  deciding  that  the  term  "mine" 
was  not  so  enlarged,  by  a  provision 
of  the  statute  that  "mine"  meant  a 
mine  to  which  the  Coal  Mines  Regula- 
tion Act  applied,  and  it  appearing  that 
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a  section  of  that  act  provided:  "In 
this  act,  unless  the  context  otherwise 
requires,  'mine*  includes  every  shaft 
in  the  course  of  being  sunk,  and  every 
level  and  inclined  plane  in  the  course 
of  being  driven,  and  all  the  shafts,  lev- 
els, planes,  works,  tramways,  and  sid- 
ings, both  below  ground  and  above- 
ground  in  and  adjacent  to  and  belong- 
ing to  the  mine," 

In  connection  with  the  question  un- 
der  consideration,  attention  may  be 
called  to  several  decisions  which  have 
passed  upcm  the  meaning  of  the  word 
"mine"  as  used  in  statutes  other  than 
workmen's  compensation  acts. 

Thus,  in  Barton  v.  Wichita  River 
Oil  Co.  (1916)  —  Tex.  Civ.  App.  — , 
187  S.  W.  1043,  the  word  "mine,"  as 
used  in  a  statute  giving  laborers  per- 
forming services  in  any  mine  a  lien, 
was  held  to  have  been  used  in  its  or- 
dinary sense  and  not  to  include  oil 
wells.  The  court  said:  "What,  then, 
i«  the  ordinary  signification  of  the 
word  'mine'?  We  have  examined  nu- 
merous definitions  of  the  terms  'mine' 
and  *mining,'  and  those  given  by  Web- 
ster have  perhaps  received  as  general 
judicial  approval  as  any.  His  primary 
definition  of  'mine,'  when  used  as  a 
noun,  is:  'An  «Kcavation,  properly 
underground,  for  digging  out  some 
useful  product,  as  ore,  metal,  or  coal. 
(2)  Any  deposit  of  .  such  material  suit- 
able for  excavation  and  working;  as 
a  placer  mine.'  When  used  as  a  verb, 
the  same  lexicographer  says  to  mine' 
is:  *To  obtain  by  digging  out  of  the 
«arth;  also  to  make  diggings  into  for 
ore  or  the  like,  as  coal  is  mined, 
^hey  mined  rich  veins  of  silver.'" 
Webster  defines  a  miner  as  'one  who 
mines  in  any  sense;  especially  one 
whose  occupation  is  to  excavate  ore, 
coal,  etc.,  in  a  mine.'  In  27  Cyc.  531, 
it  is  said:  'The  primary  meaning  of 
the  word,  "mine,"  standing  alone,  is 
an  underground  excavation  made  for 
the  parpose  of  getting  minerals;  a  pit 
or  excavation  in  the  earth  from  which 
metallic  ores,  or  other  mineral  sub- 
stances, are  taken  by  digging.'  While 
it  is  true  that  in  classifying  the 
earth's  substances,  oil  is  classed  as  a 
mineral  (see  27  Cyc.  632),  and  that 
the  method  of  its  extraction,  whether 


by  digging,  trenching,  or  otherwise,  is 
immaterial  in  a  consideration  of  the 
question,  yet,  as  it  seems  to  us,  the 
definitions  given  are  ordinarily  refer- 
able to  minerals  in  place,  such  as  iron, 
gold,  silver,  salt,  sulphur,  etc.,  and  not 
to  substances,  though  classed  as  min- 
eral, that  are  in  solution  and  migra- 
tory, such  ad  gas  and  oil.  It  had  not 
occurred  to  us  on  original  hearing  that 
the  well  upon  and  about  which  Claude 
Minor  and  his  assignors  worked  was 
a  'mine,'  or  that  they  were  'miners,' 
and  we  feel  safe  in  saying  that  ordina- 
rily they  would  not  be  so  designated, 
and  by  the  statutory  rule  of  construc- 
tion quoted  it  is  the  ordinary,  and  not 
a  strained  or  exceptional,  significance 
that  must  be  given  the  term  'mine'  as 
used  in  the  statute,  by  virtue  of  which 
appellee  claims.  It  is,  we  think,  com- 
mon knowledge  that  an  oil  well  is 
simply  80  designated,  and  that  the  one 
engaged  in  its  boring  or  drilling  ia 
designated  as  a  driller." 

And  in  J.  M.  Guffey  Petroleum  Go. 
V.  Murrel  (1910)  127  La.  466,  53  So. 
706,  where  the  court  was  considering 
exempting  property  used  in  mining 
operations,  such  an  operation  was  held 
to  have  to  do  with  the  working  of  a 
mine,  and  it  was  held  that  neither  in 
the  ordinary  nor  the  scientific  sense 
did  the  term  "mine"  include  an  oil 
well.  The  court  said:  "Let  us,  then, 
see  what  is  really  a  'mine'  and  a  'min- 
ing operation,'  as  'understood  in  their 
most  usual  signification,'  as  shown  by 
respectable  authorities.  The  Century 
Dictionary  defines  a  'mine'  to  be:  'An 
excavation  in  the  earth  made  for  the 
purpose  of  getting  metal  ores,  or  coal. 
Mine  work  in  metpl  mines  consists  in 
sinking  shafts  and  winzes,  running 
levels,  and  stoping  out  the  contents  of 
the  mines  thus  made  ready  for  remov- 
al. In  coal  mining  the  operation^ 
differ  in  detail  from  those  carried  on 
in  connection  with  metal  mines,  but 
are  the  same  in  principle.  The  details 
vary  in  coal  mining  with  the  position 
and  thickness  of  the  beds.  A  mine 
differs  from  a  quarry,  in  that  the  lat^ 
ter  is  usually  open  to  the  day,  but  in 
any  mine  a  part  of  the  excavation  may 
be  openwork  (see  that  word)  as  in 
running  an  adit  level  which  may  be 
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carried  a  considerable  distance  before 
becoming  covered  by  earth  or  rock. 
When  the  term  "mine"  is  used,  it  is 
generally  understood  that  the  excava- 
tion 80  named  is  in  actual  course  of 
exploitation;  otherwise,  some  qualify- 
ing term  like  "abandoned"  is  required. 
No  occurrence  of  ore  is  designated  aa 
a  mine  unless  something  has  been  done 
to  develop  it  by  actual  mining  opera- 
tions. There  are  certain  fflccavations 
which  are  termed  neither  mines  nor 
quarries,  as,  for  instance,  places  where 
clay  is  being  dug  out  for  bricks;  such 
places  are  frequently  (especially  in 
England)  called  pits,  and  also  open- 
works. With  a  few  and  not  easily 
specified  exceptions  a  quarry  is  a  place 
where  building  stone  or  building  mate- 
rials of  any  kind  (as  lime,  cement, 
etc.)  are  being  got;  a  mine  where  some 
metal  or  metalliferous  ore  is  in  the 
process  of  exploitation.  .  .  .*  The 
same  authority  defines  'ore'  as  'a 
metalliferous  mineral  or  rock,  espe- 
cially one  which  is  of  sufficient  value 
to  be  mined,'  It  will  be  noted  that,  in 
defining  the  word  'excavation,'  usual- 
ly made  use  of  in  describing  some 
large  kind  b£  opening,  is  employed. 
It  will  also  be  noted  that  only  three 
objects  are  designated  as  being  those 
for  which  a  mine  is  opened;  that  is, 
metal,  ores,  or  coal.  It  will  further 
be  noted  that  throughout  the  definition 


the  words  'quarry*  and  'pits,'  both  also 
signifying  large  openings  in  the  earth, 
are  employed  as  almost  synonymoua 
with  the  word  'mine,'  and  it  is  shown 
from  the  language  used  that  the  three 
terms  are  extremely  similar,  so  much 
so  that  considerable  trouble  is  taken  to 
explain  the  slight  difference  between 
the  three  terms.  A  reading  of  the  en- 
tire definition  fixes  indelibly  upon  the 
mind  the  idea  that  a  *min^  is :  First,  & 
large  opening  into  the  ground,  like  a 
pit  or  quarry;  second,  that  only  such 
openings  are  mines  as  are  made  for 
the  purpose  of  getting  metal,  ores,  or 
coal.  We  submit  that  the  definition 
above  quoted  is  an  absolutely  faithful 
and  accurate  statement  of  what  consti- 
tutes a  *misi»,'  in  the  most  usual  sig- 
nification of  the  word.  There  is 
nothing  whatever  in  this  definition 
which  would  even  remotely  suggest 
that  a  small  opening  less  than  12  in- 
ches in  diameter,  drilled  into  the 
ground  for  getting  out  oil,  could  pos- 
sibly be  termed  a  'mine.' " 

And  in  Kreps  v.  Brady  (1912)  37 
Okla.  754,  47  L.R.A.CN.S.)  106,  13S 
Pac.  216,  it  was  held  that  drilling  a 
well  in  search  of  oil  or  gas  was  not 
"mimng,"  within  the  meaning  of  a 
section  of  the  Constitution  abrogating 
the  fellow-servant  doctrine. 

J.  T.  W. 


BE  WILL  OF  MRS.  ANNA  KIELSMARE,  Deceased. 


ELIAS  P.  BIEBER 

V. 

HANS  IVERSEN  et  al. 
A.  MITCHELL  PALMER,  as  Alien  Property  Custodian,  Appt. 

Iowa  Supreme  Court  — Majf  16,  1020, 
(_  Iowa,  — ,  177  N.  W.  690,) 

Will  —  in  favor  of  alien  enemy  —  validity. 

1.  A  will  by  a  citizen  in  favor  of  an  alien  enemy  Is  not  prohibited  by 
the  general  law  or  statutory  regulation  against  trading  with  the  enemy. 

ISee  note  on  this  Question  beginning  on  page  162.] 
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V^u  —  effect  on  transactioiiB  between 
citizens. 

2.  Without  license,  all  commercial 
transactions,  all  trading  between  cit- 
izens of  states  or  nations  at  war,  are 


unlawful,  and  all  contracts  growing 
out  of  such  trading,  or  out  of  voluntary 
intercourse  with  a  public  enemy,  are 
void. 

[See  6  R.  C.  L.  714;  27  R.  C.  L.  925.] 


Appeal  by  the  Custodian  of  the  property  of  alien  heirs  from  a  decree  of 
the  District  Court  for  Grundy  Coxmty  (MuUan,  J.)  in  favor  of  objectors 
in  an  action  brought  to  probate  the  will  of  Anna  Kielsmark,  deceased.  Re- 
versed. 


Statement  by  Gaynor,  J.: 
Action  to  probate  a  will.  The  sole 
<luestion  presented  la  whether  or 
not  a  devise  of  property  to  an  alien 
«nemy  is  in .  contravention  of  the 
public  law  and  the  act  of  Congress 
referred  to  in  the  opinion.  The  in- 
validity of  the  devise  was  raised  by 
heirs  residing  in  this  country.  The 
court  held  the  devise  invalid.  Appeal 
to  this  court.  The  opinion  states 
the  facts. 

Messrs.  WiUiamsoii  A  WUIoughby 
and  Emmet  Tinley  for  appellant 

Messrs.  F.  P.  Carr,  A.  G.  Brigss^ 
and  l^'igga*  Thygeaoi^  &  Everall,  for 

appellees : 

The  courts  will  not  give  effect  to 
the  intent,  however  it  may  be  sought 
to  exercise  it. 

Hill  v.  Baker,  82  Iowa,  308,  7  Am. 
Rep.  193. 

Gaynor,  J.,  delivered  the  opinion 
of  the  court: 

Anna  Kielsmark  died  on  the  7th 
day  of  August,  1917,  testate,  leav- 
ing surviving  her,  as  her  only  heirs 
at  law,  the  following  named  per- 
sons: Marie,  Elizabeth,  Peter,  and 
Christian  Vodder,  children  of  a  de- 
ceased sister;  and  Hans  and  Oluf 
Iversen,  children  of  another  de- 
ceased sister.  On  the  15th  day  of 
August,  1917,  an  instrument  pur- 
porting to  be  her  last  will  and  testa- 
ment was  filed  in  the  district  court 
of  Grundy  county,  Iowa,  for  pro- 
bate. The  Vodders  were  all  bom  in 
Germany,  and,  during  all  the  times 
hereinafter  mentioned,  were  actual 
residents  and  citizens  of  Germany, 
and  are  still  residents  and  citizens 
of  Germany.  Hans  Iverscai  and 
Ohif  Ivemen  are  residents  of  the 
United  States,  residing  at  St.  Paul, 
Minnesota.  Hans  Iversen,  at  the 
time  of  the  iUing  of  the  will,  had 


declared  his.  intention  to  become  a 
citizen  of  the  United  States,  but  had 
not  been  naturalized.  It  does  not 
appear  whether  Oluf  had  declared 
his  intention  to  become  a  citizen  or 
not. 

War  was  declared  by  the  United 
States  against  the  Imperial  German 
Government  on  the  lOtfa  day  of 
April,  1917. 

On  the  24th  day  of  July,  1917,  the 
will  was  made,  and  on  August  15, 
1917,  was  filed  for  probate.  On  the 
2d  day  of  January,  1918,  Hans  Iver- 
sen and  Oluf  Iversen  apx>eared  and 
filed  objections  to  the  probate  of  the 
will  on  the  ground  that  a  state  of 
war  existed  between  the  United 
States  of  America  and  the  Imperial 
Government  of  Germany  at  the  time 
the  will  was  made,  and  still  exists, 
and  the  parties  named  in  the  will  as 
beneficiaries,  to  wit,  Marie  and  Eliz- 
abeth Vodder,  were  and  are  alien 
enemies.  On  these  facts,  objectors 
predicated  a  claim  that  the  bequest 
to  these  Vodders  is  absolutely  void, 
and  that,  as  to  the  property  at- 
tempted to  be  devised  to  them,  Anna 
Kielsmark  died  intestate. 

The  will,  so  far  as  material  to  this 
controversy,  recites : 

"That  I,  Anna  Kielsmark,  of  the 
town  of  Reinbeck  in  the  county  ot 
Grundy,  in  the  state  of  Iowa,  being 
of  sound  mind,  etc.,  do  here  make, 
execute,  publish,  and  declare  this 
my  last  will  and  testament. 

"First.  I  provide  that  all  my 
just  debts  and  expenses  be  paid  out 
of  my  estate. 

"Second.  A  bequest  of  $100  to 
the  Ladies'  Aid  Society  of  the  Con- 
gregational Church. 

"Third.  Instructions  to  the  execu- 
tor to  hold  $100,  Invefffc  tiie  same, 
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and  pay  the  income  each  year  there- 
from to  the  Reinbeck  Cemetery  As- 
sociation for  the  purpose  of  keeping 
up  her  burial  lot  in  the  cemetery. 

"Fourth.  (The  clause  in  contro- 
versy.) I  have  two  nieces  at  this 
time  in  Germany,  to  wit.  Miss  Eliza- 
beth Vodder  and  Miss  Marie  Vod- 
der,  and  I  hereby  instruct  my  ex- 
ecutor to  communicate  with  them 
as  soon  as  possible  in  case  they 
shall  not  have  arrived-  in  Reinbeck 
prior  to  my  death;  he  shall  invite 
them  to  move  to  Reinbeck;  in  case 
they,  or  either  of  them,  come,  they 
shall  have  the  home  in  Reinbeck,  be- 
ing the  only  real  estate  in  the  said 
town  of  Reinbeck,  in  Grundy  county, 
Iowa,  and  I  hereby  give  the  same  to 
them,  together  with  all  the  furni- 
ture and  personal  effects  therein; 
my  executor  shaU  hold  the  said  prop- 
erty and  care  for  the  same  until  they 
come,  or  until  five  years  from  the 
close  of  the  present  European  War, 
and  if  he  hears  from  them,  and  they, 
or  either  of  them,  come  to  Reinbeck 
to  live,  she,  or  both  of  them,  shall 
have  the  said  home  in  absolute  ti- 
tle; in  case  he  hears  from  them 
and  they  neither  of  them  desire  to 
come  to  America,  then  he  shall  sell 
the  said  house  and  the  proceeds 
thereof  shall  be  divided  between 
them,  and  he  shall  also  pack  up  my 
smaller  effects  and  send  to  them. 
In  case  either  of  said  nieces  shall 
not  be  living  at  that  time,  then  the 
survivor  shall  take  half  the  said 
property,  and  the  remaining  half 
shall  be  divided  between  the  persons 
named  in  the  next  paragraph." 

The  next  paragraph  provides  for 
the  disposition  of  the  property  in 
the  event  the  two  Vodders  named  in 
the  will  are  dead. 

Elizabeth  and  Marie  Vodder  were 
both  living  at  the  time  the  will  was 
offered  for  probate  and  at  the  time 
of  the  trial.  So  far  as  this  contro- 
versy is  concerned,  all  the  facts  ma- 
terial were  stipulated  between  the 
parties.  The  stipulation  shows  the 
facts  above  recited,  and  that,  dur- 
ing all  of  the  time  mentioned,  Eliza- 
beth and  Marie  Vodder  were  and 
still  are  alien  enemies  of  the  United 


States  of  America,  residents  and 
citizens  of  Germany;  that  testatrix, 
Anna  Kielsmark,  resided  in  the 
town  of  Reinbeck,  in  Grundy  county^ 
at  the  time  of  her  death;  that  she 
had  lived  there  for  something  more 
than  thirty  years,  and  was  a  citizen 
of  the  United  States.  Upon  the 
hearing,  A.  Mitchell  Palmer,  Alien 
Property  Custodian,  appeared  by 
Attorneys  Williamson  &  Willough- 
by,  and  joined  with  the  proponent  in 
an  effort  to  have  the  will  probated 
and  made  effectual.  The  court,  up- 
on the  final  hearing,  found  the  facts 
as  herein  recited,  and  concluded 
therefrom  that  any  attempt  on  the 
part  of  Anna  Kielsmark  to  devise 
to  these  nieces  any  part  of  her  es- 
tate was  an  attempt  to  furnish  aid 
and  comfort  to  the  enemy,  and  that 
therefore  the  provision  of  the  will 
by  which  the  property  of  the  testa- 
trix was  attempted  to  be  given  t» 
Elizabeth  and  Marie  Vodder  was 
and  is  void.  The  will  in  all  other 
respects  was  upheld.  The  decree  re- 
cites that  the  entire  estate,  except 
the  bequests  in  the  second  and  third 
paragraphs,  descended  to  the  legal 
heirs  of  Anna  Kielsmark  on  her 
death,  according  to  their  respective 
shares  as  fixed  by  the  statute  of  the 
state  of  Iowa;  that  Hans  Iversen 
and  Oluf  Iversen,  being  residents 
of  the  United  States,  are  entitled 
to  have  paid  over  to  them  by  the 
executor  the  shares  of  the  estate  of 
the  testatrix  to  which  they  are  re- 
spectively entitled  as  heirs  at  law; 
that  the  shares  of  Marie,  Elizabeth, 
Peter,  and  Christian  Vodder  as  heirs 
at  law  should  at  once  be  taken  pos- 
session of  by  the  Alien  Property 
Custodian,  and  dealt  with  according 
to  the  laws  of  the  United  States  re- 
lating to  alien  enemy  property,  and 
directed  that  the  shares  of  these 
Vodders  be  delivered  by  the  execu- 
tors to  the  Alien  Property  Custo- 
dian. 

The  only  question  presented  is 
whether  or  not  the  provision  of  the 
will  by  which  Anna  Kielsmark  de- 
vised her  property  to  these  twe 
nieces  is  void,  on  the  sole  ground 
that  they  were  alien  enemies  of  the 
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United  States  at  the  time  the  be- 
quest was  made  and  at  the  time  the 
will  was  presented  for  probate. 

Much  learning  has  been  expended 
on  this  question.  It  is  a  mere  fiction 
of  the  law  that  all  citizens  of  one 
country  at  war  with  another  are 
each  the  enemy  of  the  other.  It  is 
a  fiction,  however,  indulged  in  to 
justify  in  a  measure  the  rule  that 
prohibits  intercourse  between  citi- 
zens of  countries  at  war  with  each 
other.  The  innocent  suffer  for  the 
good  of  the  whole  people.  It  is  a 
general  principlet  recognized  and  en- 
forced by  the  courts  of  all  civilized 
countries,  that  war  operates  as  an 
interdiction  on  all  commercial  or 
other  specific  intercourse  and  com- 
munication with  a  public  enemy. 
The  courts  of  England  and  the 
courts  of  this  country  have  spoken 
upon  the  question,  and  have  recog- 
nized that,  during  war,  all  trade  and 
intercourse  between  the  citizens  or 
subjects  of  one  of  the  belligerent 
states  or  powers,  with  those  of  the 
others,  is  inimical  to  the  best  inter- 
rats  of  each,  except  it  be  by  license 
or  permission  of  the  government. 
So  it  follows  that,  without  license, 
all  commercial  transactions,  all  trad- 
ing between  citizens  of  sta|:es  or  na^ 
tions  at  war,  is  unlawful,  and  all  con- 
tracts growing  out  of  such  trading, 
or  out  of  vqlimtary  intercourse  with 
wai^tfe  ■  OB     *  public  enemy,  are 

trmmiuustlonm'^       VOld,    and    that  DO 

ifuTm!  vsdid  contract  can 

exist,  nor  any 
promise  arise,  by  implication  of  law, 
from  any  transaction  with  an  en- 
emy, without  permission  from  the 
government.  See  Hill  v.  Baker,  82 
Iowa,  302,  7  Am.  Rep.  193;  Rice  v. 
Shook,  27  Ark.  137,  11  Am.  Rep. 
783;  Billgerry  v.  Branch,  19  Gratt. 
393,  100  Am.  Dec.  679 ;  Statham  v. 
New  York  L.  Ins.  Co.  45  Miss.  581, 
7  Am.  Rep.  737 ;  Potts  v.  Bell,  8  T. 
R.  549,  101  Eng.  Reprint,  1540,  2 
Esp.  612,  5  Revised  Rep.  452,  2  Eng. 
Rul.  Cas.  654;  also  authorities  col- 
lated on  page  686,  L.R.A.1917C; 
United  States  v.  Lapene»  17  Wall. 
601,  21  L.  ed.  693.  • 
After  the  breaking  out  of  war  be- 


tween Germany  and  the  United 
States,  Congress  passed  an  act  (40 
Stat,  at  L.  411,  chap.  106,  Comp. 
Stat*  1918,  §§  3115iar-3115iff, 
3115ig-3115ij,  Fed.  Stat.  Anno. 
Supp.  1918,  pp.  346-867),  providing, 
among  other  things,  that  it  shall  be 
unlawful  for  any  person  in  the 
United  States,  except  with  license  of 
the  President  granted  to  such  per- 
son, to  trade,  or  attempt  to  trade, 
either  directly  or  indirectly,  with 
any  person  with  knowledge  or  rea- 
sonable cause  to  believe  that  such 
other  person  is  an  enemy  or  ally  of 
an  enemy.  Further:  "That  .  .  . 
no  conveyance,  transfer,  delivery, 
payment,  or  loan  of  money  or  other 
property,  in  violation  of  [the  fore- 
going provisions}  made  after  the 
passage  of  this  act,  and  not  under 
license  as  herein  provided  shall  con- 
fer or  create  any  right  or  remedy  in 
respect  thereof."  Section  3115^d 
(b).  Fed.  Stat.  Aimo.  Supp.  1918,  p. 
865. 

The  act  defined  the  words  **to 
trade"  as  follows: 

"(a)  Fay,  satisfy,  compromise,  or 
give  security  for  the  payment  or 
satisfaction  of  on^  debt  or  obliga- 
tion. 

"(b)  Draw,  accept,  pay,  present 
for  acceptance  or  payment,  or  in- 
dorse any  negotiable  instrument  or 
chose  in  action. 

"(c)  Enter  into,  carry  on,  com- 
plete, or  perform  any  contract, 
agreement,  or  obligation. 

"(d)  Buy  or  sell,  loan  or  extend 
credit,  trade  in,  deal  with,  ex- 
change, transmit,  transfer,  assign, 
or  otherwise  dispose  of,  or  receive 
any  form  of  property. 

"(e)  To  have  any  form  of  busi- 
ngs or  conunercial  communication 
or  intercourse  with"  an  enemy. 
Section  3115Ua,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  849. 

We  do  not  find  that  it  has  ever 
been  expressly  held  that  the  law  of 
nations,  as  judicially  declared,  ren- 
ders void  a  devise  made  to  an  alien 
enemy.  We  do  not  find  it  so  hdd  in 
direct  terms,  and  we  think  there  is 
reason  for  distinguishing  the  act  of 
devising  property  to  an  alien  from 
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those  transactions  heretofore  held 
void,  especially  when  the  devise  re- 
lates to  real  estate.  Nothing  passes 
to  the  enemy  at  the  time  of-  the 
making  of  the  will.  Tlie  making  of 
the  will  involves  no  personal  trans- 
action between  the  devisee  and  tes- 
tator. Nothing  passes  at  that  time, 
nor  can  anything  pass  until  the 
death  of  the  testator.  On  the  pro- 
bate of  the  will,  an  executor  is  ap- 
pointed, who  serves  as  custodian  of 
all  the  property,  under  the  direction 
of  the  court.  No  action  can  be 
maintained  by  the  alien  to  recover 
the  property,  or  the  increment  of 
the  property,  while  a  state  of  war 
existe,  and  he  acquires  no  dominion 
over  it  either  for  use  or  service.  A 
bequest  by  one  relative  to  another, 
though  the  other  be  an  alien  enemy, 
does  not  even  remotely  suggest  a 
purpose  to  give  aid  or  comfort  to  the 
alien  enemy,  and  does  not,  and  in 
the  nature  of  things  cannot,  tend  to 
increase  his  resources.  As  said  by 
Justice  Gray  in  Kershaw  v.  Kelsey, 
100  Mass.  561,  97  Am.  Dec.  124,  1 
Am.  Rep.  142 :  "At  this  age  of  the 
world,  when  all  the  tendencies  of 
the  law  of  natidns  are  to  exempt 
individuals  and  private  contracts 
from  injury  or  restraint  in  conse- 
quence of  war  between  their  govern- 
ments, we  are  not  disposed  to 
declare  such  contracts  unlawful  as 
have  not  been  heretofore  adjudged 
to  be  inconsistent  wtih  a  state  of 
war." 

Justice  Gray  in  that  case  further 
said :  "The  result  is  that  the  law  of 

nations,  as  judicially  declared,  pro- 
hibits all  intercourse  between  citi- 
zens of  the  two  belligerents  which  is 
inconsistent  with  the  state  of  war 
between  their  countries;  and  that 
this  includes  any  act  of  volun- 
tary submission  to  the  enemy,  or 
receiving  his  protection,  as  well  as 
any  act  or  contract  which  tends  to 
increase  his  resources,  and  every 
kind  of  trading  or  o>nmiercial  deal- 
ing or  intercourse,  whether  by  trans- 
mission of  money  or  goods,  or  or- 
ders for  the  delivery  ot  either,  be- 
tween the  two  countries,  directly  or 
indirectly,  .  .  .  or  by  contract  in 


any  form  looking  to  or  involving 
such  transmission.  .  .  .  Beyond 
the  principle  of  these  cases'  the  pro- 
hibition has  not  been  carried  by  ju- 
dicial decision." 

What  was  said  there  by  Justice 
Gray  was  quoted  with  a^^roval  by 
the  Supreme  Court  of  the  United 
States  in  Williams  v.  Paine,  in  an 
opinion  written  by  Justice  Peckham, 
reported  in  169  U.  S.  55,  42  L.  ed. 
658,  18  Sup.  Ct.  Rep.  279. 

It  will  be  noted  that  the  devisees 
Marie  and  Elizabeth  Vodder  were  not 
represented  in  the  trial  of  this  case, 
except  by  the  Alien  Property  Custo- 
dian, and  it  will  be  noted  that  he  is 
insisting  on  the  part  of  the  govern- 
ment that  the  devise  be  declared 
valid,  and  is  asking  that  the  prop- 
erty so  devised  be  turned  over  to 
him  for  the  use  and  benefit  of  the 
government.  The  Custodian  has 
alone  appealed.  Justice  Field,  in 
dealing  with  an  act  of  Congress  not 
unlike  the  one  here  under  consider- 
ation, in  Corbett  v.  Nutt,  10  Wall. 
464, 19  L.ed.  976,  said:  "If  the  de- 
vise of  Mrs.  Hunter  can  be  brought 
within  the  language  of  this  last  sec- 
tion, it  must  be  because  a  devise  is 
embraced  within  the  terms  'sales, 
transfers,  and  conveyances  ;*  and  be- 
cause her  'aiding  and  abetting*  the 
Rebellion  .  .  .  are  legitimate  and 
necessary  inferences  from  her  vol- 
untary and  continued  residence 
within  the  Confederate  lines.  .  .  . 
Assuming,  however,  that  a  devise  is 
within  the  'sales,  transfers,  and  con- 
veyances' invalidated  by  the  act, 
and  that  Mrs.  Hunter  is  within  the 
category  of  persons  for  whom  the 
warning  and  proclamation  of  the 
President  were  intended,  we  are  of 
the  opinion  that  the  invalidity 
declared  is  limited,  and  not  abso- 
lute; that  it  is  only  as  against  the 
United  States  that  the  'sales,  trans- 
fers, and  conveyances*  of  property 
liable  to  seizure  are  null  and  void; 
and  that  they  are  not  void  as  be- 
tween private  persons,  or  against 
any  other  party  than  the  United 
States.  ...  It  was  to  prevent 
these  provisiona  from  being  evaded 
by  the  parties  whose  property  was 


i 


Digitized  by  Google 


RE  KIELSMARK. 


161 


{ —  Iowa,  — , 

liable  to  seizure  that  'sales,  transfers, 
and  conveyances*  of  the  property 
were  declared  invalid.  They  were 
noil  and  void  as  against  the  belliger- 
ent or  sovereign  right  of  the  United 
States  to  appropriate  and  use  the 
property  for  the  purposes  desig- 
nated, but  in  no  other  respect,  and 
not  as  against  any  other  party. 
Neither  the  object  sought,  nor  the 
language  of  the  act,  requires  any 
greater  extension  of  the  terms  used. 
Tlie  United  States  were  the  only 
party  who  could  institute  the  pro- 
ceedings for  condemnation;  the  of- 
fense for  which  such  condemnation 
was  decreed  was  against  the  United 
States,  and  the  property  condemned, 
or  its  proceeds,  went  to  their  sole 
use.  They  alone  could,  therefore,  be 
affected  by  the  sale." 

This  case  is  not  directly  in  point 
on  the  question  here  under  consid- 
eratbn,  but  in  a  general  way  it  has 
a  bearing  upon  the  question  here  to 
be  determined. 

It  will  be  borne  in  mind  that  Anna 
Eielsmark  was  a  resident  and  a  citi- 
zen of.tiie  United  States;  that  she 
was  the  owner  of  the  property,  and 
acquired  and  held  such  ownership 
under  the  laws  of  the  United 
States;  that  she  had  a  right  to  con- 
vey and  dispose  of  this  property  as 
she  saw  fit;  that  she  had  a  right  to 
bequeath  it  to  aliens,  and  aliens  had 
a  right  to  take  it  under  the  bequest. 
The  only  question  legitimately  pre- 
soited  to  the  court  was  whether  or 
not  the  instrument  was  the  last  will 
and  testament  of  Anna  Kielsmark, 
executed  in  conformity  with  the 
laws  of  this  state,  and  whether  or 
not  she  had  testamentary  capacity 
at  the  time  to  make  the  will.  The 
eflfect  of  the  will,  when  executed, 
presented  an  entirely  different  ques- 
tion; but  the  parties,  waiving  ,  the 
form  in  which  the  question  was 
raised,  have  presented  to  us  the  sole 
question  whether  or  not,  when  prop- 
erty probated,  the  instrument  is 
effectual  as  a  devise  of  property 
within  this  stat^  and  whether  or 
not  the  interdiction  of  public  law 
based  upon  public  policy,  or  the  act 
of  Congress  hereinbefore  referred  to 
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makes  it  void.  We  cannot  construe 
the  making  of  a  will  as  within  the 
;  inhibition  of  either  the  general  law 
or  the  act  of  Con-  wm-4»  i .vr 

greSS.  It  Certamly  •fallem  enemy- 
is  not  an  act  of 

trading,  nor  can  it  be  legitimately 
brought  within  any  of  the  defi- 
nitions of  trading  as  made  by  the 
act  itself. 

We  must  assume  that  the  testa- 
tor had  a  knowledge  of  the  law; 
knew  that  any  devise  which  she 
made  would  subject  the.property  to 
confiscation  by  this  government; 
knew  that  the  devisees  could  not 
maintain  any  action  to  recover  the 
property  or  the  rent  and  profits  ac- 
cruing from  the  property  during  the 
continuance  of  the  war;  knew  that 
the  devisees  could  get  no  benefit 
from  the  property  until  after  peace 
was  declared.  The  time  of  her 
death  was  uncertain.  The  time 
when  the  will  would  become  effec- 
tual was  uncertain.  Further,  it  was 
provided  in  the  will  itself,  and  this 
negatives  the  thought  that  she  was 
comforting  the  enemy:  "My  execu- 
tor shall  hold  the  property  and  care 
for  the  same  until  until  they  come, 
or  until  five  years  from  the  close  of 
the  present  European  War." 

She  expressly  provided  that  her 
executor,  a  resident  and  citizen  of 
this  country  and  this  state,  should 
hold  the  property  until  five  years 
from  the  close  of  the  war,,  unless  the 
devisees  became  residents  of  this 
country,  and  residents  of  the  place 
in  which  the  property  was  situated. 
We  think  the  fairer  and  better  rule 
is  that  which  was  suggested  and  fol- 
lowed in  Weiditschka  v.  Supreme 
Tent,  K.  M.,  decided  by  this  court 
January  15,  1919,  —  Iowa,  — ,  170 
N.  W.  300.  In  that  case  the  answer 
raised  the  issue  that  the  heirs  of  the 
insured  person  were  residents  and 
citizens  of  Germany,  and  therefore, 
as  such,  not  entitled  to  take,  and 
any  bequest  to  them  was  void.  In 
that  case  it  was  said:  "The  ob- 
ject [of  the  law]  is  not  to  defeat  the 
alien  enemy  of  his  right  to  recover 
whatever  may  be  owing  him,  nor  to 
shield  the  citizen  from  the  enforce- 
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ment  of  his  just  obligations,  but  to 
obviate  any  advantage  being  derived 
by  the  enemy,  directly  or  indirectly, 
pending  hostilities.  These  reasons 
have  persuaded  many  courts  to  post- 
pone, rather  than  abate,  actions  be- 
gun before  the  countries  were  en- 
gaged in  war." 

Our  conclusion  is  that,  instead  of 
declaring  the  devise  invalid,  the 
court  should  have  declared  it  valid, 
and  ordered  the  executor  to  retain 
the  property  until  such  time  as 
peace  was  declared  between  this 
country  and  Germany.  This  con- 
struction of  the  law  is  in  accord  with 
that  innate  sense  of  fairness,  de- 
cency, and  justice  which  ought  to 
exist  between  civilized  countries 
even  in  time  of  war,  and  to  require 
courts  that  believe  in  international 
rights  to  be  more  careful  to  preserve 
them.  To  this  end  the  property  of 
the  German  citizen  may  be  pre- 
served until  such  time  as  peace  is 
declared,  subject  only  to  the  rights 
of  the  government  to  take  it  under 
any  act  providing  for  the  forfeiture 


of  alien  property  to  the  govern- 
ment. In  Ex  parte  Boussmaker,  13 
Vea.  Jr.  71,  33  Eng.  Reprint,  221,  9 
Revised  Rep.  142,  the  court  allowed 
the  claim  of  an  alien  enemy  to  be 
proved  in  time  of  war,  and  tiie  divi- 
dends held  by  the  British  court  un- 
til peace.  In  that  case  it  was  said: 
"Indeed,  the  fact  that  our  country 
is  now  at  war  with  Germany  is  all 
the  more  reason  why  this  court 
should  most  scrupulously  award  to 
this  German  citizen  those  interna- 
tional and  equitable  rights  which  no 
fair-minded  people  ever  deny,  even 
to  their  enemies  in  times  of  war." 
[The  Kaiser  Wilhelm  II.  L.RJ^. 
191SC,  795, 159  C.  C.  A.  88, 246  Fed. 
786.] 

Upon  the  whole  record  we  think 
the  case  should  be  reversed,  and  is 
reversed,  with  order  to  enter  decree 
in  harmony  with  the  conclUBioDB 
herein  expressed. 

Reversed  and  remanded. 

Weaver,  Ch.  J.,  and  Ladd  and  Ste- 
vens, JJ.,  concur. 


ANNOTATION. 
Right  of  afian  enany  to  take  by  UierStance  or  by  wilL 


As  to  the  effect  of  var  on  a  treaty 
with  the  enemy  country,  providing 
that  the  subjects  of  each  may  hold 
land  descended  to  them  in  the  other 
for  a  certain  time,  to  enable  them  to 
dispose  of  it,  see  Techt  v.  Hughes, 
post,  166,  and  accompanying  annota- 
tion. 

As  to  right  of  parties  to  contracts, 
the  performance  of  which  is  interfered 
with  or  prevented  by  war  conditions 
or  acts  of  government  in  prosecution 
of  war,  see  annotations  to  Allanwilde 
Transport  Corp.  v.  Vacuum  Oil  Co.  3 
A.L.R.  21,  and  Brooke  Tool  Mfg.  Co. 
V.  Hydraulic  Gears  Co.  9  A.L.R.  1509. 

As  to  right  of  resident  alien  who  is 
a  subject  of  an  enemy  country  to 
prosecute  suit  during  war,  see  anno- 
tation appended  to  Heiler  v.  Good- 
man's Motor  Exp.  Van  &  Storage  Co. 
8  A.L.R.  336. 

Independently  of  express  treaty 
rights,  the  rule  appears  to  be  Uiat  an 


alien  enemy  may  take  land  by  devise 
and  hold  it  subject  to  the  will  of  the 
government  tn  which  the  land  is  situ- 
ated; in  other  words,  that  the  devise 
is  not  void  accept  as  against  the  gov- 
ernment, whose  will  must  be  mani- 
fested by  appropriate  action,  as  by  in- 
quest of  office  or  other  proceedings, 
or  legislative  act  equivalent  thereto, 
and  that  until  such  governmental  ac- 
tion the  validity  of  the  devise  will  be 
sustained,  the  property  being  held  in 
trust  until  the  return  of  peace.  Fair- 
fax V.  Hunter  (1813)  7  Cranch  (U.  S.) 
603,  3  L.  ed.  458;  RE  Kielsmark  (re- 
ported herewith)  ante,  156;  Yeo  v. 
Mercereau  (1842)  18  N.  J.  L.  387 
(recognizing  rule)  ;  Re  Gregg's  Estate 
(1920)  266  Pa.  189,  109  Atl.  777,  peti- 
tion for  writ  of  certiorari  denied  in 
(1920)  262  U.  S.  688,  64  L.  ed.  730,  40 
Sup.  Ct  Rep.  396;  Marshall  v.  Conrad 
(1806)  6  Call  (Va.)  364;  Stephen  v. 
Swann  (1888)  9  Leigh  (Va.)  See 
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also  Jackaon  v.  Clarke  (1818)  3  Wheat. 
(U.  S.)  1,  4  L.  ed.  319,  and  Craig  v. 
Radford  (1818)  3  Wheat.  (U.  S.)  594, 
4  L.  ed.  467. 

The  Federal  Supreme  Court  held  in 
Fairfax  v.  Hunter  (U.  S.)  supra,  that 
as  to  the  right  to  take  land  by  devise 
the  same  principles  applied  as  respects 
alien  friends  and  alien  enemies;  and 
that  an  alien  enemy  mighc  take  land  in 
Virginia  by  devise,  and  hold  the  same 
antil  office  found.  The  court,  after 
referring  to  the  common-law  rule  that 
an  alien  can  take  land  by  purchase, 
though  not  by  descent,  and  Uiat  there 
is  no  distinction  whether  the  purchase 
is  by  grant  or  devise,  the  estate  in 
either  case  vesting  In  the  alien  sub- 
ject to  be  devested  by  the  state,  said: 
'^e  do  not  find  that  in  respect  to 
these  general  rights  and  disabilities 
there  is  any  admitted  di£ference  be- 
tween alien  friends  and  alien  enemies. 
During  the  war,  the  property  of  alien 
enemies  is  subject  to  confiscation  jure 
belli,  and  their  civil  capacity  to  sue 
is  suspended.  .  .  .  But  as  to  capac- 
i^  to  purchase,  no  case  has  been  cited 
in  which  it  has  been  denied.  .  .  . 
Indeed,  the  common  law  in  these  par- 
ticulars seems  to  coincide  with  the 
jus  gentium."  And  after  referring  to 
the  contention  that  even  if  the  alien 
enemy  had  capacity  to  take  the  land 
as  devisee,  he  took  it  to  the  use  of  the 
commonwealth  only,  and  had  there- 
fore bat  a  momentary  seisin,  the  title 
being  vested  in  the  commonwealth  im- 
mediately on  the  death  of  the  tes- 
tator, leaving  but  a  mere  naked  pos- 
session in  the  devisee,  the  court  said: 
"If  we  are  right  in  the  position  that 
the  capacity  of  an  alien  enemy  does 
not  differ  in  this  respect  from  an  alien 
friend,  it  will  not  be  easy  to  maintain 
this  argument.  It  is  incontrovertibly 
settled,  upon  the  fullest  authority, 
that  the  title  acquired  by  an  alien  by 
purchase  is  not  devested  until  office 
found.  The  principle  is  founded  upon 
the  ground  tb&t  as  the  freehold  is  in 
the  alien,  and  he  is  a  tenant  to  the 
lord  of  whom  the  lands  are  holden,  it 
cannot  be  devested  out  of  him  but  by 
some  notorious  act,  by  which  it  may 
appear  that  the  freehold  is  in  another. 
•  .  .  Now  an  office  of  entitling  is 


necessary  to  give  this  notoriety,  and 
fix  the  title  in  the  sovereign." 

The  above  case  was  approved  by  the 
same  court  in  Craig  v.  Radford  (U. 
S.)  supra,  which  involved  the  validity 
of  a  grant  of  land  to  a  British  subject 
in  1788.  The  court  referred  to  the 
Fairfax  Case  as  holding  that,  although 
the  devisee  was  an  alien  enemy  at  the 
time  of  the  testator's  death,  yet  he 
took  an  estate  in  fee  under  the  will, 
which  could  not,  on  the  ground  of 
alienage,  be  devested  except  by  in- 
quest of  office,  or  by  some  legislative 
act  equivalent  thereto;  that  the  de- 
feasible title  thus  vested  in  the  alien 
devisee  was  completely  protected  and 
confirmed  by  the  British  Treaty  of 
1794. 

So,  in  Marshall  v.  Conrad  (1805)  5 
Gall  (Va.)  364,  supra,  it  was  said: 
''The  law  is  clear  that  an  alien  may 
take  by  grant  .  .  .  and  there  seems 
to  be  no  distinction  between  friends 
and  enemies ;  for  Lord  Coke  says  that 
it  was  decided  in  Croft's  Case  that  if 
an  alien  enemy  takes  a  lease  (which 
is  part  of  the  land),  the  King  shall 
have  it.  1  Inst.  2.  Thie  proves  that 
even  an  alien  enemy  may  take  by 
grant.  And  there  is  the  same  reason 
for  his  taking  by  devise.  For  the  stat- 
ute enables  the  testator  to  dispose  of 
his  lands  by  will,  and  transfers  the 
possession,  without  any  act  to  be  done, 
to  the  devisee,  who  takes  by  purchase 
exactly  as  the  grantee  does." 

The  view  was  taken  also  in  Ste- 
phen v-  Swann  (1838)  9  Leigh  (Va,) 
404,  supra,  that  there  can  be  no  sound 
distinction  between  a  devise  to  an 
alien  friend,  and  a  devise  to  an  alien 
enemy. 

The  right  of  the  commonwerlth  to 
the  land  devised  does  not  arise  out 
of  a  state  of  war,  but  results  from 
mere  municipal  legislation;  it  accrues 
not  because  the  person  purchasing  is 
an  enemy,  but  because  he  is  an  alien, 
and  is  not  a  right  directed  against  the 
subjects  of  a  particular  power  with 
whom  the  country  may  chance  to  be  at 
war,  but  against  the  subjects  of  all 
foreign  nations  whatsoever.  Ibid. 

And  the  doctrine  that  generally,  as 
to  rights  and  disabilities  with  respect 
to  real  property,  there  is  no  difference 
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between  alien  friends  and  alien  ene- 
mies, although  their  right  to  maintain 
an  action  with  respect  to  such  prop- 
erty may  be  different,  is  recognized 
in  Hardy  v.  DeLeon  (1849)  5  Tex.  211. 

The  rule  that  an  alien  enemy  may 
take  land  by  devise  has  been  recog- 
nized also  in  some  cases  involving  the 
rights  of  adherents  of  the  Confeder- 
acy in  the  Civil  War,  although  these 
cases  cannot  be  regarded  as  strictly 
in  point  in  the  note.'  Conrad  v.  Wa- 
plea  (1878)  96  U.  S.  279,  24  L.  ed.  721; 
Hoakins  v.  Gentry  (1865)  2  Duv.  (Ky.) 
285;  Crutcher  v.  Hord  (1868)  4  Bush 
(Ky.)  860;  Kershaw  v.  Kelsey  (1868) 
100  Mass.  561,  97  Am.  Dec.  124,  1  Am. 
Rep.  142. 

In  Crutcher  v.  Hord  (1868)  4  Bush. 
(Ky.)  360,  supra,  a  case  involving 
rights  between  residents  of  the  North 
and  the  South  during  the  Civil  War, 
growing  out  of  a  foreclosure  sale,  the 
court  said  that  the  parties  for  many 
purposes  sustained  the  relation  of 
alien  enemies,  yet  that  even  alien  ene- 
mies had  many  rights  as  to  each  other, 
and  that  in  many  instances  the  in- 
dividual could  not  interpose  when  the 
government  could;  that  "an  alien 
enemy  may  be  the  devisee  of  real  es- 
tate or  the  distributee  or  legatee  of 
personalty;  and  if  the  government 
takes  no  proceedings  of  confiscation 
or  sequestration,  it  will  be  no  defense 
to  their  claim  when  such  relation  has 
ceased  by  the  termination  of  the  war." 

And  it  is  said  (obiter)  in  Kershaw 
v.-  Kelsey  (Mass.)  supra,  a  case  in- 
volving the  validity  of  a  lease  made 
during  the  Civil  War  between  citizens 
of  the  North  and  the  South,  that  by 
the  common  law,  as  declared  by  the 
American  courts,  an  alien  may  take 
land  by  purchase,  either  by  grant  or 
by  devise,  and  hold  or  convey  the 
title,  or  in  time  of  peace  recover  it 
by  suit,  subject  in  either  case  to  be 
devested  by  inquest  of  office;  and  that 
in  regard  to  real  estate  there  is  no 
difference  between  an  ali^u  friend  and 
an  alien  enemy,  except  that  the  latter 
cannot  maintain  an  action  to  recover 
it  while  the  war  lasts,  and  that  it  may 
be  confiscated  by  an  extraordinary  act 
of  the  government. 

To  the  same  effect  as  the  reported 


case  (Re  Kielsmask,  ante,  166), 
holding  that  a  devise  to  an  alien 
enemy  is  not  void  because  of  the  Fed- 
eral statute  prohibiting  trading  with 
the  enemy,  is  Gregg's  Estate  (1920) 
266  Pa.  189,  109  Atl.  777,  petition  for 
a  writ  of  certiorari  denied  in  (1920) 
252  U.  S.  588,  64  L.  ed.  730,  40  Sup. 
Ct.  Rep.  396,  where,  assuming  that  the 
devise  might  be  unlawful  under  the 
clause  defining  the  meaning  of  the 
term  "to  trade,"  the  view  is  taken  that 
the  illegality  is  only  as  to  the  govern- 
ment, and  the  residuary  legatees  were  ' 
not  entitled  to  the  property,  but  that 
the  same  should  be  held  by  the  Alien 
Property  Custodian  in  trust,  awaiting 
disposition  by  action  of  Congress  at 
the  close  of  the  war. 

The  above  construction  of  the  Fed- 
eral "Trading  with  the  Enemy  Act" 
is  based  in  part  on  the  construction 
of  the  Statute  of  1862,  passed  by  Con- 
gress for  the  purpose  of  suppressing 
insurrection,  authorizing  a  seizure  and 
confiscation  of  property  of  Confeder- 
ates, as  interpreted  in  Corbett  v.  Nutt 
(1871)  10  Wall.  (U.  S.)  464,  19  L.  ed. 
976,  holding  that  it  was  only  as 
against  the  United  States  that  the 
sales,  transfers,  and  conveyances  of 
property  liable  to  seizure  were  null 
and  void.  See  quotation  from  this 
case  in  the  reported  case  (RE  Kiels- 

HAEK). 

And  this  construction  of  the  Act  of 
Congress  of  1862  was  applied  in  Smith 
v.  Gaines  (1884)  38  N.  J.  Eq.  65,  re- 
versed on  other  grounds  in  (1885)  39 
N.  J.  Eq.  545,  where,  assuming  that 
the  resident  of  a  southern  state  should 
be  regarded  as  subject  to  the  dis- 
abilities of  alien  enemies  during  the 
Civil  War,  the  court  held  that  a  de- 
vise of  land  in  New  Jersey  to  such  a 
resident  was  good  and  passed  title. 

Property  held  by  a  trustee  under  a 
will  for  the  benefit  of  an  alien  enemy 
beneficiary,  and  not  merely  property 
the  legal  title  to  which  was  in  the 
alien  enemy,  was  held  in  Keppelmann 
V.  Palmer  (1919)  —  N,  J.  — ,  108  Atl. 
432,  to  be  subject  to  seizure  by  the 
Alien  Property  Custodian,  under  the 
provision  of  the  "Trading  with  the 
Enemy  Act"  that,  if  the  President  so 
required,  any  money  or  other  property 
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"owing  or  belonging  to,  or  held  for, 
by,  on  account  of,  or  on  behalf  of,  or 
for  the  benefit  of  an  enemy  or  ally  of 
enemy,"  should  be  delivered  to  the 
Alien  Property  Castodian. 

The  contention  was  overruled  in 
Keppelmann  v.  Palmer  (N.  J.)  supra, 
that,  even  if  the  Alien  Property  Cus- 
todian was  entitled  to  the  property  as 
against  the  alien  enemy  beneficiaries 
themselves,  he  was  not  entitled  to  it 
as  against  persons  who,  after  the  tes- 
tator's death,  but  before  the  declara- 
tion of  war,  had  received  a  power  of 
attorney  from  the  alien  beneficiaries 
to  accept  and  receipt  for  properly  dis- 
tributed under  the  will,  the  rights  of 
such  attorneys  not  being  superior  to 
those  of  the  principals. 

And  the  Alien  Property  Castodian 
was  held  entitled  to  the  property  with- 
out the  execution  of  a  refunding  bond 
required  by  the  New  York  statute. 
Ibid. 

In  this  connection,  attention  is 
called  to  the  statement  in  an  earlier 
proceeding  in  the  above  case,  in  the 
New  Jersey  court  of  chancery,  report- 
ed in  (1918)  —  N.  J.  — ,  103  Atl.  27, 
that  the  Act  of  Congress  of  1917  to 
punish  trading  with  the  enemy  should 
be  construed  in  the  light  of  two  pur- 
poses: First,  absolutely  to  prevent 
any  act  which  would  result  in  a  detri- 
ment to  the  United  States  in  the  prog- 
ress of  the  war;  and,  second,  not  to 
permit  or  compel  any  act  which  would 
result  in  an  injury  to  an  individual 
alien  enemy,  which  act  would  in  no 
wise  benefit  the  United  States  in  the 
progress  of  the  war. 

And  although  on  facts  beydnd  the 
scope  of  the  note,  attention  is  called 
to  the  statement  in  Posselt  v.  D'Espard 
(1917)  87  N.  J.  Eq.  571,  100  Atl.  893, 
which  apparently  represents  the  mod- 
em judicial  view,  that  "the  right  of 
government  to  confiscate  property  of 
alien  enemies  and  close  the  doors  of 
its  courts  to  them,  whether  resident 
here  or  elsewhere,  may  be  conceded, 
^^ether  that  right  is  to  be  exercised 
is  a  matter  of  policy.  The  modern 
trend  is  to  discourage  interference 
with  property  rights,  whether  of 
friends  or  enemies,  in  time'  of  war, 
except  so  far  as  may  be  necessary  to 


effectively  accomplish  the  objects  of 
the  war." 

So,  generally,  it  is  said  in  27  B.  C. 
h.  p.  924,  that  "a  declaration  of  war 
does  not,  in  itself,  enact  a  confiscation 
of  the  property  of  alien  enemies  with- 
in the  territory  of  the  belligerent 
power.  An  alien  enemy  holds  his 
property  legally  against  all  the  world 
but  the  sovereign.  The  power  to  con- 
fiscate is  discretionary,  and  not  to  be 
exercised  in  the  interest  of  private 
citizens,  and  the  modem  tendency  is 
to  withhold  the  property  of  the  alien 
enemy,  if  necessary,  and  restore  it  to 
him  at  the  termination  of  hostilities." 

An  alien,  although  an  enemy,  was 
held  in  Bradwell  v.  Weeks  (1814)  1 
Johns.  Ch.  (N.  Y.)  206,  to  be  a  next  of 
kin,  within  the  New  Yozk  statute  pro- 
viding that  in  the  case  of  an  intestate 
dying  without  issue  a  moiety  of  the 
personal  estate  shall  go  to  the  widow, 
and  the  residue  "shall  be  distributed 
equally  to  every  of  the  next  of  kin  of 
the  intestate."  The  decision  was, 
however,  reversed  in  (1816)  13  Johns. 
1,  where  the  judges  present  were 
equally  divided,  and  the  president  of 
the  court,  the  lieutenant  governor,  cast 
the  deciding  vote  for  reversal.  In  view 
of  the  facts  that  the  decision  of  the 
lower  court  was  rendered  in  an  able 
opinion  by  Chancellor  Kent,  that  on 
appeal  all  of  the  judges  of  the  su- 
preme court  who  were  present  voted 
for  affirmance,  and  that  the  reversal, 
without  any  reported  opinion  support- 
ing it,  was  due  only  to  the  votes  of 
certain  senators  and  the  casting  vote 
of  the  lieutenant  governor,  as  above 
stated,  the  lower  court's  opinion  would 
«eem  the  more  valuable  as  a  prece- 
dent in  other  jurisdictions. 

It  was  held  in  Techt  v.  Hughes  (N. 
Y.)  post,  166,  that  an  American  wom- 
an who  married  a  citizen  of  Austria- 
Hungary  resident  in  the  United  States 
was  an  alien  enemy  after  the  declara- 
tion of  war  with  Austria  in  1917,  al- 
though neither  she  nor  her  husband 
was  interned,  but  continued  to  reside 
peaceably  in  the  United  States,  with- 
out question  as  to  their  loyalty;  and 
therefore  it  was  held  that,  as  an  alien 
enemy,  she  was  not  entitled  to  inherit 
real  estate  under  a  statute  providing 
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that  a  citizen  of  the  United  States  is 
capable  of  holding  real  property  with- 
in the  state,  and  of  taking  the  same  by 
descent,  and  that  "alien  friends"  are 
empowered  to  take,  hold,  transmit,  and 
dispose  of  real  property  within  the 
state  in  the  same  manner  as  native- 
born  citizens.  It  was  held,  however, 
that  she  might  take  the  property  un- 
der the  treaty  with  Austria,  providing 
that  where,  on  the  death  of  any  person 
holding  real  property  within  the  ter- 
ritories of  one  of  the  parties  to  the 
treaty,  such  real  property  would  by 
the  laws  of  the  land  descend  to  a  citi- 
zen or.  a  subject  of  the  other,  were 
he  &ot  disqualified  by  the  laws  of  the 
country  where  the  property  is  situ- 
ated, such  citizen  or  subject  shall  be 
allowed  a  term  of  two  years  to  sell 
the  same. 

It  was  held  in  Atty.-Gen.  v.  Weeden 
(1699)  Park.  Exch.  267,  146  Eng.  Re- 
print, 776,  that  legacies  to  an  alien 
enemy  were  forfeitable  to  the  Crown; 
but  that  to  entitle  the  Crown  thereto, 
an  inquisition  was  necessary;  that  if 
peace  was  concluded  before  the  inqui- 
sition was  taken,  the  cause  of  forfei- 
ture was  discharged;  and  that  an  in- 
quisition taken  after  the  declaration 
of  peace  was  ineffective,  since  the 
cause  of  forfeiture  was  removed  be- 
fore the  King's  title  was  found. 

In  the  recent  case  of  Henderson  v. 
Schiff  (1990)  87  Times  L.  R.  (Eng.) 


31,  where  the  testator,  in  a  will  made 
during  the  World  War,  bequeathed  the 
income  from  certain  property  to  Ger- 
man subjects,  it  was  held  that  a  pro- 
vision in  the  will  that,  in  the  event  of 
legislation  precluding  them  from  tak- 
ing the  property,  it  should  go  to  cer- 
tain other  persons,  was  not  invalid  as 
against  public  policy. 

The  case  of  Weiditschka  v.  Supreme 
Tent,  K.  M.  (1919)  —  Iowa,  — ,  170 
N.  W.  300,  cited  in  the  reported  case 
(Re  Kielsmark,  ante,  156) ,  holds 
that  an  insurance  cohipany,  against 
which  an  action  was  begun  in  1914  by 
the  administrator  of  the  insured  for 
the  amount  of  the  insurance,  could 
not  object  that,  after  the  declaration 
of  war  with  Germany  in  1917,  the  ac- 
tion was  not  abated,  but  was  continued 
until  the  termination  of  hostilities,  on 
the  ground  that  those  entitled  to  tiie 
insurance  were  residents  and  citizens 
of  Germany. 

And  that  an  alien  enemy,  resident 
abroad,  who  claims  to  be  the  sole  heir 
of  personal  property  of  one  who  dies 
in  tills  country  during  the  war,  may  be 
entitled  to  a  continuance,  until  peace, 
of  a  proceeding  for  distribution  of  the 
estate,  brought  by  parties  claiming  in 
a  more  remote  degree,  where  he  can- 
not fully  establish  his  claims  because 
of  the  war,  see  Re  Henricbs  (1919) 
180  CaL  175, 179  Pac.  883.    R.  E.  H. 


SARA  E.  TECHT,  Also  Known  as  "Sftrah"  E.  Techt,  Resptp 

V. 

ELIZABETH  L.  HUGHES,  Impleaded,  etc.,  Appt 

New  Torh  Cottrt  of  Appeals— June  S,  1020* 

(229  N.  Y.  222,  128  N.  E.  185.) 

Treaty  —  effect  of  war  upon. 
1.  The  courts  will  not  regard  the  breaking  out  of  war  as  ipso  facto 

abrogating  so  much  of  a  treaty  with  the  enemy  country  as  provides  that 
the  subjects  of  each  may  hold  land  descended  to  them  in  the  other,  for  & 
certain  time,  to  enable  them  to  dispose  of  it. 

[See  note  on  this  question  beginning  on  page  180.] 
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Descent  —  right  of  alien. 

2.  At  common  law  an  alien  could 
take  nothing  by  descent 

[See  1  R.  G.  L.  808.] 

Alien  —  effect  of  marriage  to. 

3.  Under  the  Federal  statute,  mar- 
riage of  an  American  womau  to  an 
alien  works  expatriation. 

[See  1  R.  C.  L.  869.] 

Definition  —  **alien  friend.** 

4.  An  "alien  friend,"  who  is  by  stat- 
ute permitted  to  inherit  lands.  Is  a 
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subject  of  a  foreign  state  at  peace  with 
the  United  States. 

[See  1  R.  C.  L.  795.] 
Descent  —  statutory  right  —  effect 

on  implication. 

5.  Where  a  statute  expressly  de- 
clares who  may  inherit  lands,  there  is 
no  room  for  an  implied  right  on  the 
part  of  others. 

Treaty  —  effcst  on  local  laws. 

6.  A  treaty  supersedes  all  local  laws 
inconsistent  with  its  terms. 

[See  1  R.  C.  L.  807;  see  also  note 
in  4  A.LJt.  1391.] 


Appeal  by  defendant  Elizabeth  L.  Hughes  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court,  First  Department,  affirming 
an  interlocutory  judgment  of  a  Special  Term,  Part  III.,  for  New  York 
County  (Giegerich,  J.) ,  in  favor  of  plaintiff  in  an  action  for  partition  of 
real  property.  Affirmed. 

The  question  certified  by  the  appellate  division  is  as  follows:  "Has 
the  plaintiff  herein  an  estate  of  inheritance  in  the  real  property  sought  to 
be  partitioned  in  this  action  ?"  . 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Hr.  'Joseph  Day  Lee,  for  appellant:       The  legislature  did  not  discriminate 
Plaintiff  on  the  date  of  her  father's    against  citizens  in  favor  of  aliens,  in 


death  was  not  an  alien  friend,  within 
the  meaning  of  the  Real  Property  Law, 
and  was,  therefore,  an  alien  epemy. 

State  ex  reL  Constanti  v.  Darwin, 
102  Wash.  402,  L.R.A.1918F.  1012,  173 
Pac  29;  3  Vattel,  Nations,  chap.  5, 
p.  321;  Hall,  International  Law,  6th 
ed.  383;  1  Kent.  Com.  55;  2  Halleck, 
International  Law,  1;  Thum  &  Taxis 
(Princess)  v.  Moffitt  [1915]  1  Ch.  58 
[1914]  W.  N.  379,  84  L.  J.  Ch.  N.  S. 
220, 112  L.  T.  N.  S.  114, 81  Times  L.  R. 
24,  69  Sol.  Jo.  26;  Yeo  v.  Mercereau, 
18  N.  J.  L.  387;  United  States  v.  100 
Barrels  of  Cement^  Fed.  Cas.  No. 
15,946;  McCarthy  v.  Marsh,  5  N.  Y. 
263;  McGregor  v.  Corastock,  3  N.  Y. 
408;  Wadsworth  v.  Wadsworth,  12  N. 
Y.  376;  2  Bl.  Com.  249;  Jackson  ex 
dem.  Fitz  Simmons  v.  Fitz  Simmons, 
10  Wend.  9,  24  Am.  Dec.  198;  Mick  v. 
Mick,  10  Wend.  379;  Beck  v.  McGillia, 
9  Barb.  35. 

Under  the  Treaty  of  1848  with 
Austria-Hungary,  the  potential  right 
of  defendant  to  inherit  lands  in  this 
state  was  abrogated  by  the  declaration 
of  war. 

Stewart  v.  Russell,  91  App.  Div.  810, 
86  N.  Y.  Supp.  625;  Orser  v.  Hoag,  3 
Hill,  79;  Wheaton,  International  Law, 
5th  ed.  377;  Wilson  &  T.  International 
Law,  238 ;  Stockton,  International  Law, 
264;  Davis.  Elements  of  Law,  239;  1 
Kent,  Com.  176. 


enacting  S  10  of  the  Real  Property 
Law. 

Luhrs  V.  Eimer.  80  N.  Y.  171. 

Plaintiff  had  no  right  of  inheritance 
prior  to  the  outbreak  of  the  war. 

Orser  v.  Hoag,  3  Hill,  79. 
'  Messrs.  Samnel  FranUin  and  Joseph 
Rosenzweig,  with  Mr.  Bernard  H.  Le^. 
for  respondent: 

Under  §  10  of  the  Real  Property 
Law,  plaintiff  is  entitled  to  take  and 
acquire  by  inheritance  a  one-half 
share  of  the  real  estate  of  which  her 
father  died  seised. 

Bank  of  the  Metropolis  v.  Faber,  160 
N.  Y.  200,  44  N.  E.  779;  Re  Hudson 
City  Sav.  Inst.  5  Hun,  612;  Miller  v. 
McKeon,  15  App.  Div.  133,  44  N.  Y. 
Supp.  371;  Hall  V.  Hall,  81  N.  Y.  130; 
Parker  v.  Linden,  118  N.  Y.  28,  20  N. 
E.  858,  861;  Goodrich  v.  Russell,  42  N. 
Y.  177. 

The  plaintiff  did  not,  by  marrying 
an  Austrian  subject,  become  subject 
to  all  the  disabilities  of  alienage,  such 
as  inability  to  inherit  the  property  of 
her  father,  and  under  §  51  of  the 
Domestic  Relations  Law  she  had  the 
right  to  acquire  and  hold  real  estate 
as  if  she  were  unmarried. 

Wright  V.  Saddler,  20  N.  Y.  320;  Mc- 
Ilvaine  v.  Kadel,  3  Robt.  429;  Mygatt 
V.  Coe,  152  N.  Y.  457,  57  Am.  St.  Rep. 
521,  46  N.  E.  949. 

On  December  27,  1917,  the  date  of 


Digitized  by  Google 


168 


AMERICAN  LAW  REPORTS,  ANNOTATED.         [11  A.L.B. 


James  J.  Hanigan's  demise,  there  was 
no  Federal  statute  in  force,  or  proc- 
lamation of  the  President  issued, 
changing  the  status  of  plaintiff  from 
alien  friend  to  alien  enemy,  and  it 
therefore  follows  that  her  status  was 
that  of  a  friend. 

State  ex  rel.  Constanti  v.  Darwin, 
102  Wash.  402.  L.R.A.1918F,  1012,  173 
Pac.  29;  Arndt-Ober  v.  Metropolitan 
Opera  Co.  182  App.  Div.  513.  169  N.  Y. 
Supp.  944;  Tortoriello  v.  Seghom,  — 
N.  J.  Eq.  — ,  103  Atl.  393;  Heller  v. 
Goodman's  Motor  Exp.  Van  &  Storage 
Co.  92  N.  J.  L.  415,  3  A.L.R.  336,  105 
Atl.  233;  Kannengiesser  v.  Israelowitz, 
107  Misc.  349,  176  N.  Y.  Supp.  535; 
Porter  v.  Freudenberg  [1915]  1  K.  B. 
857,  5  B.  R.  C.  548  [1915]  W.  N.  43,  84 
L.  J.  K.  B.  N.  S.  1001,  112  L.  T.  N.  S. 
SIS,  31  Times  L.  R.  162,  59  Sol.  Jo.  216, 
20  Com.  Gas.  189,  Ann.  Gas.  1917C, 
215;  Janson  v.  Driefontein  Gonsol. 
Mines  [1902]  A.  G.  505,  6  B.  R.  G.  810, 
71  I*  J.  K.  B.  N.  S.  857,  87  L.  T.  N.  S. 
372,  18  Times  L.  R.  796,  7-  Com.  Cas. 
268. 

If  it  be  determined  that  plaintiff  was 
an  alien  enemy,  and  for  that  reason 
unable  to  take  by  inheritance  under 
§  10  of  the  Real  Property  Law,  then 
such  disability  was  entirely  removed 
by  virtue  of  the  treaty  between  the 
United  States  and  Austria  proclaimed 
February  25,  1860,  under  the  terms  of 
which  plaintiff,  as  an  Austrian  sub- 
ject, would  be  entitled  to  dispose  of 
her  share  of  the  real  estate  left  by 
her  father. 

BoUerman  v.  Blake,  24  Hun,  187,  94 
N.  Y,  624;  EuU  T.  Kull,  37  Hun,  476; 
Re  Beck,  2  Gonnoly,  355,  31  N.  Y.  S.  R. 
965,  11  N.  Y.  Supp.  199 ;  Hauenstein  t. 
Lynham,  100  U.  S.  483,  25  L.  ed.  628; 
Wunderle  v.  Wunderle,  144  111.  40,  19 
L.R.A.  84,  33  N.  E.  195;  Maiden  v. 
Ingersoll,  6  Mich.  373;  People  ex  rel. 
Atty.  Gen.  v.  Gerke,  5  Cal.  381;  United 
States  V.  43  Gallons  of  Whiskey  (Unit- 
ed States  V.  Lariviere)  93  U.  S.  198, 
28  L.  ed.  848;  Chirac  v.  Chirac,  2 
Wheat.  269,  4  L.  ed.  234;  Scharpf  v. 
Schmidt.  172  111.  256,  60  N.  E.  182; 
Fischer  v.  Sklenar,  101  Neb.  663,  163 
N,  W.  861. 

The  right  acquired  by  plaintiff  to 
take  by  inheritance,  prior  to  December 
7,  1917,  under  §  10  of  the  Real  Prop- 
erty Law,  should  not  be  taken  away 
from  her  by  the  circumstance  that  a 
war  intervened  between  that  date  and 


December  27,  the  date  of  her  father's 
death. 

Jackson  ex  dem.  Gansevoort  v.  Lunn, 
3  Johns.  Cas.  109. 

Cardozo^  J.,  delivered  the  opinion 
of  the  court: 

James  J.  Hannigan,  a  citizen  of 
the  United  States,  died  intestate  on 
December  27,  1917,  seised  in  fee 
simple  of  real  estate  in  the  city  of 
New  York.  Two  daughters,  the 
plaintiff,  Sara  E.  Techt,  and  the  de- 
fendant, Elizabeth  L.  Hughes,  sur- 
vived him.  In  November,  1911,  the 
plaintiff  became  the  wife  of  Fred- 
erick E.  Techt,  a  resident  of  the 
United  States,  but  a  citizen  of  Aus- 
tria-Hungary. On  December  7,  1917, 
twenty  days  before  the  death  of 
plaintiff's  father,  war  was  declared 
between  Austria-Hungary  and  the 
ITnited  States.  The  record  contains 
a  concession  that  neither  the  plain- 
.tiff  nor  her  husband  has  been  in- 
terned, nor  has  the  loyalty  of  either 
been  questioned  by  the  s;ovemment 
of  state  or  nation,  and  that  both, 
remaining  residents  of  the  United 
States,  have  kept  the  peace  and 
obeyed  .  the  laws.  The  plaintiff's 
capacity  on  December  27,  1917,  to 
acquire  title  by  descent,  is  the  ques- 
tion to  be  determined. 

The  rule  at  common  law  was  that 
aliens  might  take  lands  by  purchase, 
and  hold  until  office 
found,    but    could  ?,y^t*of"*iie.. 
take    nothing  by 
descent.     Martin    v.    Hunter,  1 
Wheat.  804,  4  L.  ed.  97;  Hauenstein 
V.  Lynham,  100  U.  S.  483,  25  L.  ed. 
628;  Haley  v.  Sheridan,  190  N.  Y. 
831, 83  N.  E.  296 ;  2  Kent,  Comm.  54. 

"If  an  alien  could  acquire  a  per- 
manent property  in  lands,  he  must 
owe  an  allegiance  equally  permanent 
with  that  property  ti  the  King  of 
England,  which  would  probably  be 
inconsistent  with  that  which  he  owes 
to  his  own  natural  liege  lord,  besides 
that  thereby  the  nation  might  in 
time  be  subject  to  foreign  influence, 
and  feel  many  other  inconven- 
iences." 1  BL  Com.  372. 

Blackstone  was  repeating  the  ex- 
planation which  was  already  tradi- 
tional in  his  day.   Inheritance  by 
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aliens,  says  Coke  (Calvin's  Case,  7 
Coke  1.  19,  77  Eng.  Reprint,  377), 
would  **tend  to  the  destruction  of  the 
realm."  And  if  it  be  demanded, 
^'Wherein  doth  that  destruction  con- 
sist?" his  answer  is:  "First,  'it 
tends  to'  destruction  tempore  belli ; 
for  then  strangers  might  fortify 
themselves  in  the  heart  of  the  realm, 
and  be  ready  to  set  fire  on  the  com- 
monwealth,"— for  all  which  he  finds 
example  and  warning  in  the  legend 
cf  the  Trojan  horse.  Artificial  and 
far-fetched  may  seem  to-day  this  de- 
fense of  the  policy  of  the  rule.  We 
may  evep  doubt  whether  it  is  sound 
in  history.  1  Pollock  &  M.  History 
of  English  Law,  445.  That  is  little 
to  the  point.  The  rule,  whatever  its 
origin,  is  inveterate  and  undoubted. 
It  survives  to-day,  except  as  statute 
or  treaty  may  have  abrogated  or 
changed  it. 

The  plaintiff  is  indisputably  an 
alien.  Congress  has  enacted  that 
"any  American  woman  who  marries 
a  foreigner  shall  take  the  nationality 
of  her  husband."  Act  March  2, 
1907,  chap.  2534,  §  3,  34  Stat,  at  L. 
1228,  Comp.  Stat.  §  3960,  2  Fed. 
Stat.  Anno.  2d  ed.  p.  123. 

That  statute  was  considered  in 
Bfackenzie  v.  Hare,  239  XJ.  S.  299, 60 
L.  ed.  297, 36  Sup.  Ct.  Rep.  106,  Ann. 
Gas.  1916E,  645,  where  an  Amer- 
ican-bom woman,  married  to  a 
British  subject  and  residing  in  Cal- 
ifornia, was  held,  by  force  of  her 
marriage,  to  have  lost  the  right  to 
vote.  Compare  the  reciprocal  rights 
of  alien  women  who  marry  citizens 
of  the  United  States.  U.  S.  Rev. 
Stat  §  1994, 10  Stat,  at  L.  604,  chap. 
71,  (Comp.  Stat.  I  3948,  2  Fed.  Stat. 
Anno.  2d  ed.  p.  117) ;  Kelly  v.  Owen, 
7  Wall.  496,  19  L, 
iiSCSli."'  ed-  283.  Marriage 
to  an  alien  is  volun- 
tary expatriation.  The  plaintiff  Is 
in  the  same  position  as  if  letters  of 
naturalization  had  been  issued  to  her 
in  Austria.  She  is  in  the  same  posi- 
tion as  her  husband. .  She  is  without 
capacity  to  inherit,  unless  statute  or 
treaty  has  removed  the  disability. 

Both  statute  and  treaty  are  in- 
voked in  her  behalf.    The  statute 
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says  that  "a  citizen  of  the  United 
States  is  capable  of  holding  real 
property  within  this  state,  and  of 
taking  the  same  by  descent,  devise 
or  purchase,"  and  that  "alien  friends 
are  empowered  to  take,  hold,  trans- 
mit and  dispose  of  real  property 
within  this  state  in  the  same  man- 
ner as  native-born  citizens  and  their 
heirs  and  devisees  take  in  the  same 
manner  as  citizens."  Real  Prop. 
Law,  §  10,  as  amended  by  Laws 
1913,  chap.  152 ;  Consol.  Laws,  chap. 
50. 

Alien  enemies,  therefore,  have 
such  rights,  and  such  only,  as  were 
theirs  at  common  law.  The  treaty 
says  that  "where,  on  the  death  of 
any  person  holding  real  property, 
or 'property  not  personal,  within  the 
territories  of  one  party,  such  real 
property  would,  by  the  laws  of  the 
land,  descend  on  a  citizen  or  subject 
of  the  other,  were  he  not  disqualified 
by  the  laws  of  the  country  where 
such  real  property  is  situated,  such 
citizen  or  subject  shall  be  allowed 
a  term  of  two  years  to  sell  the  same; 
which  term  may  be  reasonably  pro- 
longed, according  to  circumstances; 
and  to  withdraw  the  proceeds  there- 
of, without  molestation,  and  exempt 
from  any  other  charges  than  those 
which  may  be  imposed  in  like  cases 
upon  the  inhabitants  of  the  country 
from  which  such  proceeds  may  be 
withdrawn."  Article  2  of  Conven- 
tion between  United  States  and  Aus- 
tria, concluded  May  8,  1848,  and 
proclaimed  October  25, 1850;  9  Stat, 
at  L.  944,  extending  the  stipulations 
of  the  treaty  of  commerce  and  nav- 
igation, concluded  August  27,  1829, 
and  proclaimed  February  10,  1831, 
8  Stat,  at  L.  398. 

Statute  and  treaty  will  be  sep- 
arately considered. 

(1)  If  the  plaintiff's  capacity  to 
inherit  depended  solely  on  the  stat- 
ute, I  should  feel  constrained  to  hold 
against  her.  I  cannot  follow  the  ap- 
pellate division  in  its  view  that  she 
is  in  law  an  "alien  friend."  The 
wisdom  or  fairness  of  the  statute  I 
make  no  attempt  to  vindicate.  Our 
duty  is  done  when  we  enforce  the 
law  as  it  is  written.  In  the  primary 
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roeaninfir  of  the  words,  an  alien 
friend  is  the  subject 
^:u^L"?:i7nn.n  of  a  foreign  state  at 
peace  with  the  Unit- 
ed States;  an  alien  enemy  is  the 
subject  of  a  foreig^i  state  at  war 
with  the  United  States.  1  Kent, 
Com.  p.  55 ;  2  Halleck,  International 
Law,  1908  Rev.  p.  1;  Hall,  Inter- 
national Law,  7th  ed.  p.  403,  §  126; 
Baty  &  Morgan,  "War :  Its  Conduct 
and  Legal  Results,"  p.  247 ;  1  Laws 
of  England  (Halsbury)  p.  310;  Syl- 
vester's Case,  7  Mod.  150,  88  Eng. 
Reprint,  1157 ;  The  Roumania,  L.  R. 
[1915]  P.  26,  84  L.  J.  Prob.  N.  S. 
65,  112  L.  T.  N.  S.  464,  31  Times 
L.  R.  Ill,  59  Sol.  Jo.  206,  affirmed 
in  [1916]  A.  C.  124,  [1915]  W.  N. 
368,  82  Times  L.  R.  98,  60  Sol.  .Jo. 
58;  Griswold  v.  Waddington,  16 
Johns.  438,  448;  White  v.  Burnley, 
20  How.  235,  249, 15  L.  ed.  886,  889 ; 
The  Benito  Estenger,  176  U.  S. 
568,  571,  44  L.  ed.  592,  593,  20  Sup. 
Ct,  Rep.  489 ;  Kershaw  v.  Kelsey,  100 
Mass.  561,  97  Am.  Dec.  124,  1  Am. 
Rep.  142.  So  all  the  lexicographers, 
as,  e.  g.,  Webster,  Murray,  Abbott, 
Black,  Bouvier.  This  primary 
meaning  must  be  taken  to  be  the  true 
one,  unless  evidence  is  at  hand  that 
some  other  meaning  was  intended. 

There  are  times,  bideed,  when 
alien  enemies  are  relieved  of  disabil- 
ities, and  treated  in  the  same  way, 
or  nearly  the  same  way,  as  friends. 
Porter  v.  Freudenberg  [1915]  1  K. 
B.  857,  5  B.  R.  C.  548,  [1915] 
W.  N.  43,  84  L.  J.  K.  B.  N.  S. 
1001,  112  L.  T.  N.  S.  313,  31 
Times  L.  R.  162,  59  Sol.  Jo.  216,  20 
Com.  Cas.  189,  Ann.  Cas.  1917C, 
215;  Clarke  v.  Morey,  10  Johns.  69; 
HaB,  International  Law,  7th  ed.  p. 
410;  Scrutton,  The  War  and  the 
Law,  34  Law  Quarterly  Rev.  120, 
121 ;  McNair,  Alien  Enemy  Lit- 
igants, id.  134;  Picciotto,  Alien 
Enemies  in  English  Law,  27  Yale  L. 
J.  167,  168;  The  Right  of  Alien 
Enemies  to  Sue,  id.  104,  105;  1  Bl. 
Com.  372,  373.  Unless  they  are 
present  in  the  hostile  territory,  or 
are  found  adhering  to  the  enemy, 
they  retain,  by  express  or  implied 
license  of  the  sovereign,  many  of  the 


privileges  that  belong  to  them  in 
peace.  Sometimes,  though  loosely, 
we  speak  of  them  as  friends,  for  the 
purpose  of  characterizing  their 
status  when  they  are  brought  with- 
in the  range  of  exemption,  tacit  or 
proclaimed.  The  truth  is  that  they 
are  enemies,  who,  within  the  limits 
placed  by  the  sovereign  upon  a  rev- 
ocable license,  enjoy  the  privileges 
of  friends.'  Their  identification  with 
friends  is  never  complete.  Baty  & 
Morgan,  "War:  Its  Conduct  and 
Legal  Results,"  p.  252.  They  are 
subject  to  one  restriction  or  another 
betokening  their  enemy  character. 
No  doubt  there  is  a  growing  tend- 
ency to  narrow  the  field  of  disability. 
.The  day  may  come  when  the  move- 
ment will  have  spread  so  far  that 
ttie  subject  of  a  hostile  power,  re- 
siding within  our  territory  and 
yielding  obedience  to  our  laws,  will 
be  ranked  as  a  friend,  not  for  some 
purposes,  but  for  all.  But  in  con- 
struing a  statute  we  assume  thzX  the 
legislature  has  spoken  in  the  light  of 
the  law  as  it  is,  and  not  as  it  may 
hereafter  be.  The  law  as  declared  in 
New  York,  when  this  statute  was 
enacted,  held  fast  to  the  old  moor- 
ings. Its  history,  briefly  followed, 
may  make  the  solution  of  the  prob- 
lem clearer. 

In  the  beginnings  of  English  law, 
the  bodies  of  alien  enemies  found 
within  the  realm  were  seized,  and 
their  goods  were  forfeit  to  the 
Crown.  Pollock  &  M.  History  of 
English  Law,  supra;  Hall,  Interna- 
tional Law,  461,  462;  2  Westlake, 
International  Law,  p.  44;  East-In- 
dia Co.  V.  Sandys  (1684)  How.  10 
St.  Tr.  at  page  487.  The  first 
relaxation  was  in  favor  of  the  mer- 
chant class.  2  Westlake,  Interna- 
tional Law,  p.  44.  We  read  in  Mag- 
na Charta  that  "if  in  time  of  war 
merchants  of  the  country  at  war 
with  us  shall  be  found  in  our  country 
at  the  outbreak  of  the  war,  they  shall 
be  attached  without  damage  to  their 
bodies,  or  their  goods,  until  it  is 
known  to  us  or  to  our  Chief  Justice 
how  merchants  of  our  country  who 
are  then  found  in  the  country  at  war 
with  us  are  treated;  and  if  ours  are 
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safe  there,  the  others  shall  be  safe 
in  our  country."  2  Westlake,  supra. 
Cf.,  the  Statute  of  Staples,  27 
Edw.  III.  1354;  also  2  Holdaworth, 
History  of  English  Law,  p.  393. 

From  foreign  merchants,  protec- 
tion spread  to  others.  They  were 
still  enemies,  however,  and  were  far 
from  remaining  in  the  realm  on 
terms  'of  equality  with  friends. 
Coke,  writing  in  1608  (Calvin's 
Case,  7  Coke,  1,  77  Eng.  Reprint, 
377),  tells  us  that  an  alien  friend 
may  acquire  goods  personal  as  an 
Englishman,  and  may  maintain  an 
action  for  the  same. 

"But  if  tiiis  alien  become  an  en- 
emy (as  all  alien  friends  may) ,  then 
he  is  utterly  disabled  to  maintain 
any  action,  or  get  anything  within 
this  realm.  And  this  is  to  be  under- 
stood of  a  temporary  alien  that,  be- 
ing an  enemy,  may  be  a  friend,  or, 
becoming  a  friend,  may  be  an  en- 
emy." Calvin's  Case,  supra. 

ia.  time  the  courts  held  that  alien 
enemies,  if  permitted  to  remain 
within  {he  realm,  might  sue  in  Eng- 
lish courts.  Wells  v.  Williams 
(1697)  1  Ld.  Eaym.  282,  91  Eng. 
Reprint,  1086.  They  were  within 
the  protection  of  the  King's  license, 
either  tacit  or  express.  Ibid. ;  Dau- 
bigny  v.  Davallon  (1794)  2  Anst. 
462,  145  Eng.  Reprint,  936 ;  Porter 
V.  Freudenberg  [1915]  1  E.  B.  857, 
868,  6  B.  R.  C.  548,  [1915]  W.  N. 
43,  84  L.  X  K.  B.  N.  S.  1001,  112 
L.  T.  N.  S.  313,  31  Times  L.  R.  162, 
69  Sol.  Jo.  216,  20  Com.  Caa.  189, 
Ann.  Cas.  1917C,  215. 

"Treby,  Chief  Justice,  said  that 
wars  at  this  day  are  not  so  implap 
cable  as  heretofore,  and  therefore 
an  idien  enemy,  who  is  here  in  pro- 
tection, may  sue  his  bond  or  con- 
tract; but  an  alien  enemy  abiding  in 
his  own  country  cannot  sue  here." 
Wells  v.  Williams,  supra. 

So  the  law  has  since  remained  for 
aliens  witiiin  the  realm.  Porter  v. 
Freudenberg,  supra ;  Thurn  &  Taxis 
(Princess)  v.  Moffitt  [1915]  1  Ch. 
58  [1914]  W.  N.  379.  84  L.  J.  Ch. 
N.  S.  220,  112  L.  T.  N.  S.  114,  31 
Tunes  L.  R.  24.  69  Sol.  Jo.  26;  Re 
StaUwerk    Becker  Aktiengesell- 
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schaft's  Patent  [1917]  2  Ch.  272. 
Even  so,  they  were  enemies,  and  not 
to  be  confused  with  friends.  A  pris- 
oner of  war  might  sue,  though  as- 
suredly an  enemy.  Heath,  J.,  in 
Sparenburgh  v.  Bannatyne,  1  Bos.  & 
P.  163.  171,  126  Eng.  Reprint,  837, 
2  Esp.  581,  4  Revised  Rep.  772; 
Clarke  v.  Morey.  10  Johns.  69.  So 
might  an  interned  alien  under  the 
English  statute  (SchafFenius  v. 
Goldberg  [1916]  1  K.  B.  284,  7  B. 
R.  C.  842,  85  L.  J.  K.  B.  N.  S.  374, 
113  L.  T.  N,  S.  949,  32  Times  L.  R. 
133,  60  Sol.  Jo.  106) ,  though  we  ex- 
press no  opinion  whether  he  has  a 
like  right  under  ours.  (Cf.  Birge- 
Forbes  Co.  v.  Heye,  251  U.  S.  317, 
319,  64  L.  ed.  286,  40  Sup.  Ct.  Rep. 
160).  The  concession  of  these  priv- 
ileges to  enemiec  resident  within  the 
realm  neither  transformed  them  into 
friends  nor  put  the  two  classes  on 
a  parity.  That  ia  true  of  enemies  in 
our  day  as  of  enemies  in  the  past. 
Their  presence  is  permitted,  "sub- 
ject to  various  arbitrary  regula- 
tions." Baty&  Morgan, 'TVar:  Its 
Conduct  and  Legal  Results,"  p.  252. 
They  have  no  "general  license"  to 
live  on  the  same  footing  as  English- 
men and  friends.  Ibid. 

A  like  development  has  taken 
place  in  the  United  States.  Kent, 
writing  in  1813,  held  that  ^ien  en- 
emies, if  permitted  to  remain  in  the 
United  States,  could  maintain  ac- 
tions in  our  courts.  Clarke  v.  Mor- 
ey, 10  Johns.  69.  That  they  were 
enemies,  he  did  not  doubt.  See 
pages  70,  71;  also  Commentaries, 
vol.  1,  p.  55.  A  few  years  later,  in 
Griswold  v.  Waddington,  16  Johns. 
438,  he  makes  his  position  plain. 
He  will  have  none  of  the  new  doc- 
trine, inspired  by  the  teachings  of 
Rousseau  (Hall,  International  Law, 
7th  ed.  p.  66;  2  Westlake,  Interna- 
tional Law,  p.  40),  that  war  is  a 
relation  solely  between  bodieif  pol- 
itic, and  not  between  individuals. 
He  holds  that  "a  war  on  the  part  of 
the  government  is  a  war  on  the  part 
of  all  the  individuals  of  which  that 
government  is  composed."  16 
Johns.  448,  citing  Vattel,  Grotius 
and  Burlamaqui.  Other  courts  took 
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the  same  ground.  **Every  individual 
of  the  one  nation  must  acknowledge 
every  individual  of  the  other  nation 
as  his  own  enemy — because  the  en- 
emy of  his  country."  The  Rapid,  8- 
Cranch,  155,  3  L.  ed.  520;  White  v. 
Burnley,  20  How.  235,  249, 15  L.  ed. 
886,  889;  Cooke  v.  United  States,  2 
Wall.  218,  17  L.  ed.  755 ;  Lamar  v. 
Browne,  92  U.  S.  187.  23  L.  ed.  650. 

It  is  not  a  question  of  personal 
sentiments  or  friendship.  The  Ben- 
ito Estenger,  176  U.  S.  568,  571,  44 
L.  ed.  592,  593,  20  Sup.  Ct.  Rep.  489. 
It  is  a  question  of  the  allegiance  due 
from  the  subject  to  the  sovereign. 
J  do  not  stop  to  inquire  whether  in- 
ternational law  should  put  aside  this 
conception  of  war  as  involving  a 
relation  between  individuals,  and 
substitute  Rousseau's  conception  of 
a  relation  solely  between  states. 
Hall,  supra,  p.  66.  The  legislature 
of  New  York  cannot  have  supposed, 
when  it  passed  this  statute  in  1913, 
that  the  change  had  yet  been  made. 
The  words  "alien  friend"  and  "alien 
enemy"  had  come  down  through  the 
centuries,  freighted  with  a  signif- 
icance which  they  had  gained  under 
the  old  order.  The  plaintiff  has  the 
burden  of  showing  that,  as  used  in 
this  statute,  th^  were  filled  with  a 
new  content. 

I  think  the  content  is  unchanged. 
At  the  threshold  is  met  the  evidence 
supplied  by  kindred  legislation. 
This  statute  is  one  of  a  type. 
Throughout  the  type,  the  phrase- 
ology varies.  The  thought  back  of 
it  is  constant.  In  New  York,  the 
first  statute  regulating  the  rights  of 
aliens  in  respect  of  lands  was  passed 
in  1798.  Laws  1798,  chap.  72.  Its 
language  is  that  "all  and  every  con- 
veyance or  conveyances,  hereafter 
to  be  made  or  executed  to  any  alien 
or  aliens,  not  being  the  subject 
...  of  some  foreign  state  or  pow- 
er, which  is  or  shall  be  at  the  time 
of  such  conveyance  at  war  with  the 
United  States  of  America,  shall  be 
deemed  valid,  to  vest  the  estate 
thereby  granted  in  such  alien  or 
aliens."  Of.  Laws  1819,  chap.  25. 

In  other  states,  we  find  a  like  re- 
striction.  New  Jersey  says  that  it 
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shall  be  lawful  fo^  "any  alien,  not 
being  the  subject  of  any  state  or 
power  which  shall  be  ...  at  war 
with  the  United  States,"  to  take  by 
purchase  and  descent.  1  N.  J.  Corap. 
Stat.  p.  39.  Georgia  gives  a  likfe 
right  to  "aliens,  the  subjects  of  gov- 
ernments at  peace  with  the  United 
States.",  Ga,  Code,  §  2173.  Mary- 
land, Kentucky,  and  West  Virginia 
speak  of  "aliens  not  enemies. "  Bag- 
by's  Code  (Ind.)  art.  3,  §  1;  Ky. 
Codes  (Carroll)  1915,  §§  334,  337; 
Hogg's  Code  (W.Va.)  1913,  §§3737, 
3738.  I  am  persuaded  that  these 
statutes,  whatever  the  differences  of 
phraseology  (Davis  v.  Davis,  75  N. 
Y.  221),  reveal  the  same  policy  and 
mean  the  same  thing. 

Acts  of  Congress  having  relation 
to  different,  but  kindred,  topics,  help 
to  fix  the  meaning.  Section  2171  of 
the  United  States  Revised  Statutes, 
Comp.  Stat.  §  4362,  6  Fed.  Stat. 
Anno.  2d  ed.  p.  947,  declares  in  sub- 
stance that  "jdien  enemies"  shall  not 
be  naturalized.  See  also  (1918) 
40  Stat,  at  L.  545,  chap.  69, 
Fed.  Stat.  Anno.  Supp.  1918,  p. 
491.  The  courts  have  applied  the 
prohibition  to  citizens  of  Austria- 
Hungary.  Ex  parte  Graber  (D.  G.) 
247  Fed.  882;  Ex  parte  Blazekovic 
(D.  C.)  248  Fed.  827.  Another  act 
of  Congress  declares  that  all  male 
citizens  or  male  persons  "not  alien 
enemies,"  who  have  declared  their 
intention  to  become  citizens,  between 
the  ages  of  twenty-one  and  thirty, 
shall  be  subject  to  the  draft.  (1918) 
40  Stat,  at  L.  885,  chap.  143, 
subchap.  XII.  §  4  (Comp.  Stat.  § 
2044b,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  895).  Other  legislative  bodies 
use  the  same  words  with  the  same 
meaning.  Texas  and  Connecticut 
have  passed  laws  that  "alien  en- 
emies" must  register.  Cren.  Laws 
(Tex.)  1918,  p.  202;  Public  Acts 
(Conn.)  1917,  p.  2503.  Great  Brit- 
ain, in  the  Alien  Restriction  Order 
(part  III.  §  28),  issued  under  the 
authority  of  the  British  Alien  Re- 
striction Act  of  1914,  has  said  that 
"the  expression  'alien  friend'  means 
an  alien  whose  sovei^ign  or  state  is 
at  peace  with  his  Majesty,  and  the 
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expression  'alien  enemy'  means  an 
alien  whose  sovereign  or  state  is  at 
war  with  his  Majesty." 

I  find  that  nothing' overbears  the 
cumulative  force  of  all  this  statutory 
definition,  either  in  the  President's 
proclamation  of  December  11,  1917, 
issued  under  the  authority  of  §  4067 
of  the  United  States  Revised  Stat- 
utes (Comp.  Stat.  §  7615,  1  Fed. 
Stat.  Anno.  2d  ed.  p.  364),  or  in  the 
Act  of  October  6,  1917  (40  Stat,  at 
L.  p.  411,  chap.  106,  Comp.  Stat.  §§ 
3115iar-3115ij,  Fed.  Stat.  Anno. 
Supp.  1918,  pp.  847-867)  "to  define, 
regulate,  and  punish  trading  with 
the  enemy." 

Section  4067  of  the  United  States 
Revised  Statutes,  as  in  force  in 
December,  1917,  provided  that,  in 
case  of  war,  all  "subjects  of  the 
hostile  nation  or  government,  being 
of  the  age  of  fourteen  years  and  up- 
ward, who  shall  be  Vithin  the  United 
States  and  not  actually  naturalized, 
shall  be  liable  to  be  apprehended, 
restrained,  secured,  and  removed,  as 
alien  enemies,"  and  '^he  President 
is  authorized,  in  any  such  event,  by 
his  proclamation  thereof,  or  other 
public  act,  to  direct  the  conduct  to  be 
observed,  on  the  part  of  the  United 
States,  toward  the  aliens  who  be- 
come so  liable;  the  manner  and  de- 
cree of  the  restraint  to  which  they 
shall  be  subject  and  in  what  cases, 
and  upon  what  security  their  res- 
idence shall  be  permitted,  and  to 
provide  for  the  removal  of  those 
who,  not  being  permitted  to  reside 
within  the  United  States,  refuse  or 
neglect  to  depart  therefrom ;  and  to 
establis.i  any  other  regulations 
which  are  found  necessary  in  the 
premises  and  for  the  public  safety." 

An  amendment  of  the  statute  in 
April,  1918,  extended  its  scope  to 
women.  40  Stat,  at  L.  chap.  55,  p. 
531,  Comp.  Stat.  §  7615,  Fed.  Stat. 
Anno.  Supp.  p.  60.  On  April  6, 1917. 
at  the  outbreak  of  the  war  with  Ger- 
many, and  again  on  November  16, 
1917.  the  President  issued  proc- 
lamations regulating  the  conduct  of 
German  subjects  resident  in  the 
United  States.  40  Stat,  at  L.  pp. 
1660,  1716.  On  December  11, 1917, 
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he  issued  a  proclamation  regulating 
the  conduct  of  subjects  of  Austria- 
Hungary  resident  in  the  United 
States.  40  Stat,  at  L.  p.  1729.  Aft- 
er the  amendment  of  §  4067  in  April, 
1918,  a  supplemental  proclamation 
of  May  31,  1918,  brought  women 
within  the  scope  of  the  regulations 
then  applicable  to  men.  40  Stat,  at 
L.  1786.  The  restrictions  laid  upon 
German  subjects  remaining  in  the 
United  States  were  many  and 
minute.  They  were  subject  to  sum- 
mary arrest  and  internment  by  or- 
der of  the  President.  They  could 
not  possess  firearms  or  explosives. 
They  could  not  approach  forts,  or 
arsenals,  or  munition  factories. 
They  could  not  depart  from  the 
United  States  without  the  permit  of 
the  President  or  the  order  of  a  court. 
They  were  excluded  from  the  Dis- 
trict of  Columbia.  They  could  not 
enter  railroad  depots,  yards,  or  ter- 
minals without  license.  They  were 
commanded  to  register,  and  their 
presence  in  the  United  States,  its 
territories  and  possessions,  became 
unlawful,  without  registration  cards 
upon  their  persons. 

Restrictions  imposed  upon  the 
subjects  of  Austria-Hungary  were 
fewer  and  less  burdensome,  yet  the 
proclamations  did  not  leave  Uiem  on 
an  equality  with  friends.  They  were 
not  at  liberty  to  depart  from  the 
United  States  without  permit  of  the 
President  or  the  order  of  a  court. 
They  could  not  land  in  or  enter  the 
United  States  except  under  such  re- 
strictions and  at  such  places  as  the 
President  might  prescribe.  They 
were  subject  to  summary  arrest  and 
internment  whenever  there  was  rea- 
sonable cause  for  the  belief  that ' 
their  presence  at  large  was  a  menace 
to  the  peace  and  safety  of  the  coun- 
try. No  doubt  they  retained  many 
of  the  privileges  that  had  been  theirs 
in  times  of  peace.  That  was  true 
of  Germans  also.  The  courts  were 
open  to  them.  Keeping  within  the 
law,  they  might  live  their  lives  and 
pursue  their  callings  unmolested. 
Overnight,  however,  a  proclamation 
of  the  President  might  subject  them 
to  new  burdens.   The  great  immu- 
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nities  of  the  Constitution  were  not 
theirs  in  undiminished  force.  De 
Lacey  v.  United  States,  L.R.A. 
1918E;  1011.  161  C.  C.  A.  585. 
249  Fed.  625;  Ex  parte  Fronklin 
(D.  C.)  253  Fed.  984;  Salaman- 
dra  Ins.  Co.  v.  New  York  Life 
Ins.  &  T.  Co.  (D.  C.)  254  Fed.  852. 
Cf.  Bl.  Com.  372.  What  others  did 
confidently  and  of  right,  they  did  by 
sufferance  and  doubtfully,  uncertain 
of  the  restrictions  of  the  morrow. 
They  were  alien  enemies,  treated 
with  liberality,  but  watched  with  a 
suspicious  eye  as  enemies,  and  never 
identified  with  friends. 

The  Trading  with  the  Enemy  Act 
(40  Stat,  at  L.  chap.  106,  p. -411) 
did  not  invest  them  with  a  different 
status.  Its  definition  of  an  enemy 
was  "for  the  purposes  of  such  trad- 
ing and  of  this  act,"  and  for  no 
other.  Trade  was  prohibited  with 
anyone  resident  within  the  hostile 
territory,  even  though  a  citizen  of 
the  United  States,  and  with  such 
other  persons,  wherever  resident,  if 
subjects  of  the  hostile  nation,  as 
might  be  brought  within  the  term 
"enemy"  by  proclamation  of  the 
President.  The  prohibition  in  its 
main  features  is  in  line  with  the 
restrictions  which  would  have  been 
imposed  in  default  of  any  statute. 
But  the  disability  of  aliens  in  re- 
spect of  the  ownership  of  lands  has 
no  connection  with  their  disabilities 
in  respect  of  the  privileges  of  trade. 
Kershaw  v.  Kelsey,  100  Mass.  561,  at 
pages  574,  575,  97  Am.  Dec.  124,  1 
Am.  Rep,  142 ;  Fairfax  v.  Hunter,  7 
Cranch,  603,  620,  3  L.  ed.  453,  458; 
London  &  N.  Estates  Co.  v.  Schies- 
inger  [1916]  1  K.  B.  20,  7  B.  R.  C. 
'809,  85  L.  J.  K.  B.  N.  S.  369,  114 
L.  T.  N.  S.  74,  32  Times  L.  R.  78,  60 
Sol.  Jo.  223. 

If  the  state  of  New  York  had  de- 
clared that  all  aliens  should  have 
capacity  to  acquire  ownership  by 
descent,  neither  the  Trading  with 
the  Enemy  Act,  nor  any  rule  of  the 
common  law,  would  read  into  the 
statute  an  implied  exception  in  the 
contingency  of  war,  and  withhold 
the  right  of  succession  from  alien 
enemies,  whether  resident  in  hostile 


territory  or  here.  Kershaw  v.  Kel- 
sey, and  Fairfax  v.  Hunter,  supra. 
The  nation  by  act  of  Congress  might 
declare  their*  lands  forfeit  (Brown 
V.  United  States,  8  Cranch,  110,  3 
L.  ed.  504 ;  Alexander's  Cotton 
(United  States  v.  Alexander)  2 
Wall.  404,  17  L.  ed.  915;  Miller  v. 
United  States  (Page  v.  United 
States)  11  Wall.  268,  20  L.  ed.  135), 
but  in  the  absence  of  such  a  forfei- 
ture, title  would  be  theirs.  To  argue 
that  alien  enemies,  resident  in  the 
United  States,  may  inherit  because 
they  may  trade,  is  to  assume  that 
disabilities  must  have  identity  of 
duration,  though  they  have  diversity 
of  origin. 

Trade  in  aid  of  the  enemy's  re- 
sources, since  it  tends  to  prolong  the 
combat,  is  illegal  for  everyone  with- 
in our  jurisdiction,  whether  enemy 
or  friend.  The  Hoop,  1  C.  Rob.  196 ; 
Griswold  v.  WaHdington,  16  Johns. 
438 ;  Porter  v.  Freudenberg  [1915] 
1  K,  B,  857,  868,  5  B.  R.  C.  548 
[1915]  W.  N.  43,  84  L.  J.  K.  B.  N.  S. 
1001, 112  L.  T.  N.  S.  313, 31  Times  L. 
R.  162,  69  Sol.  Jo.  216,  20  Com.  Cas. 
189,  Ann.  Cas.  1917C.  215 ;  Kershaw 
v.  Kelsey,  supra ;  2  Weatlake,  Inter- 
national Law,  51.  The  prohibition 
does  not  run  against  the  alien  as  an 
incident  of  the  disabitities  of  alien- 
age. It  runs  against  citizen  and 
alien,  as  an  incident  of  the  neces- 
sities of  war.  The  sovereign  will  not 
permit  its  military  operations  to  be 
hampered  by  those  whom  it  controls. 
Much  of  the  obscurity  which  sur- 
rounds the  rights  of  aliens  has  its 
origin  in  this  confusion  of  diverse 
subjects.  Disabilities  are  confound- 
ed with  prohibition ;  the  incidents  of 
alienage  with  incidents  that  are  com- 
mon to  alienage  and  citizenship. 
Sometimes  we  are  told  in  loose  and 
sweeping  terms  that  there  may  be 
no  trade  with  alien  enemies.  The 
statement  is  inaccurate  (27  Yale  L. 
J.  105) ,  for  commercial  domicil,  and 
not  alienage,  determines  the  enemy 
character  of  commerce  (Hall,  Inter- 
national Law,  supra,  at  page  526, 
and  cases  there  cited).  Then,  to 
supply  the  needed  correction,  a  new 
definition  of  alien  enemies  is  put 
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forward  for  the  purpose  of  the  rule, 
and  finally  what  is  a  definition  for 
one  purpose  is  erroneously  assumed 
to  be  a  definition  for  all  others. 

The  truth  is  that  the  right  to 
trade,  since  it  does  not  follow  lines 
of  citizenship,  should  not  be  for- 
mulated in  terms  of  alienage.  If 
a  citizen  of  the  United  States  does 
business  in  a  hostile  territory,  trade 
is  prohibit2d  with  him  as  much  as 
with  an  alien.  The  Peterhoff,  5 
Wall.  28,  18  L.  ed.  564.  To  bring 
him  within  the  compass  of  a  rule 
imperfectly  stated  at  the  outset,  he  is 
sometimes  characterized  by  courts 
as  an  alien  enemy  himself.  Porter  v. 
Freudenberg  [1915]  1  K.  B.  857,  5 
B.  R.  C.  548  [1915]  W.  N.  43,  84  L. 
J.  K.  B.  N.  S.  1001, 112  L.  T.  N.  S. 
313,  31  Times  L.  R.  162,  59  Sol.  Jo. 
216,  20  Com.  Gas.  189,  Ann.  Cas. 
1917C,  215.  In  reality,  of  course,  he 
is  not  an  alien,  either  enemy  or 
friend.  What  is  meant  is  that  trade 
with  him  is  as  unlawful  as  if  he  were 
an  alien  enemy.  But,  plainly,  the 
statute  of  New  York  does  not  speak 
of  alien  friends  in  this  special  and 
unnatural  sense.  There  was  no 
thought  of  taking  from  our  own  cit- 
izens the  right  of  purchase  and  in- 
heritance when  resident  in  hostile 
lands.  The  definition  of  enemies  for 
the  purpose  of  trade  is  thus  in  some 
features  too  wide,  and  in  others  too 
narrow,  when  fitted  to  this  statute. 
It  is  too  wide,  in  that  it  includes  cit- 
izens as  well  as  aliens  abroad.  It  is 
too  narrow,  in  that  it  excludes  the 
alien  at  home. 

General  statements  in  such  cases 
as  Porter  v.  Freudenberg,  supra, 
that  the  test  of  an  alien  enemy  is  not 
his  nationality,  but  the  place  in 
which  he  resides  or  carries  on  busi- 
ness, are  for  the  same  reason  mis- 
leading and  erroneous,  if  dislocated 
from  their  setting.  Read  in  the  light 
of  the  context,  they  become  consist- 
ent and  intelligible.  See  pages  869, 
873. 

**What  did  that  case  [Porter  v. 
Freudenberg]  decide?  It  decided 
that,  for  the  purpose  of  trading,  it 
is  not  a  person's  nationality  that 
determines  whether  he  is  an  'idien 
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enemy.*  "  SchaiFemius  v.  Goldberg 
[1916]  1  K.  B.  284,  299,  7  B.  R.  C. 
842. 

Subjects  of  a  belligerent  ^ower 
are  thus  classified  for  a.  particular 
purpose  as  no  longer  alien  enemies, 
when  all  that  is  meant  is  that  they 
are  relieved  to  that  extent  and  for 
that  purpose  of  the  disabilities  of 
enemies.  The  German-born  subject, 
resident  tnthin  the  British  realm, 
who  found  himself  interned  in  a  war 
camp,  though  with  the  right  to  trade 
and  sue,  was  probably  under  no  delu- 
sion that  he  was  in  law  an  alien 
friend.  Ex  parte  Weber  [1916]  1 
A.  C.  421,  7  B.  R.  C.  880,  85  L.  J. 
K.  B.  N.  S.  944, 114  L.  T.  N.  S.  214. 
80  J.  P,  249,  32  Times  L.  R.  312,  60 
Sol.  Jo.  306. 

Other  cases  much  relied  on  by  t^ie 
plaintiif,  along  with  Porter  v.  Freud- 
enberg, supra,  are  plainly  beside  the 
point.  Thum&  Taxis  (Princess)  v. 
Moffltt  [1915]  L.  R.  1  Ch.  58  [1914] 
W.  N.  379,  84  L.  J.  Ch.  N.  S.  220, 112 
L,  T.  N.  S.  114, 31  Times  L,  R.  24,  59 
Sol.  Jo.  26,  involved  a  question  of 
the  right  to  sue.  The  suitor  was  a 
British-born  woman,  resident  in 
England,  the  wife  of  a  German.  Her 
right  to  sue  was  upheld,  but  her 
status  as  an  alien  enemy  was  as- 
sumed. Tortoriello  v.  Seghom,  — 
N.  J.  Eq.  — ,  103  Atl.  393  (March 
12, 1918),  involved  a  question  of  the 
right  to  trade.  An  alien  enemy,  who 
owned  land  in  New  Jersey  before 
the  war,  agreed  to  sell  it  after  the 
war.  The  point  decided  was  that 
the  Enemy  Trading  Act  did  not  pro- 
hibit him  from  carrying  out  his  con- 
tract. State  ex  rel.  Constanti  v. 
Darwin  (May  10,  1918)  102  Wash. 
402,  L.R.A.1918F,  1012, 173  Pac.  29, 
involved  tiie  same  statute. 

The  case  under  the  statute  of  New 
York  comes  down,  then,  to  this: 
The  question,  "What  are  the  rights 
of  alien  enemies  in  the  absence  of 
statutory  restrictions?"  is  distinct 
from  the  question,  "Who  are  alien 
enemies  within  the  scope  of  such 
restrictions?"  Alien  enemies,  res- 
ident within  our  borders,  retain  by 
implied  license  many  of  the  civil 
rights    of    friends.  Implication 
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ceases,  however,  to  be  legitimate 
when  an  express  and  conflicting  pro- 
hibition occupies  the  field.  "Expres- 
sum  facit  cessare  taciturn."  The 
civil  rights  which  belong  to  alien 
enemies  by  implied  license  of  the 
Federal  government  do  not  include 
the  right  to  purchase  or  inherit  land. 
That  is  a  subject  which  every  state, 
in  the  absence  of  inconsistent  treaty, 
may  regulate  for  itself.  BIythe  v. 
Hinckley,  180  U.  S.  333,  341,  45  L. 
ed.  557,  562,  21  Sup.  Ct.  Rep.  390. 
The  civil  rights  which  belong  to  alien 
enemies  by  implied  license  of  the 
states  do  not  include,  in  New  York, 

the  right  to  pur- 
Er""iM-*"'  chase  and  inherit 
r;;^.ic:t".on.       ^^nd,  for  the  field  is 

occupied  by  statute, 
and  there  is,  therefore,  nothing  to 
be  implied.  The  legislature  might 
have  refused  to  draw  a  distinction^ 
between  enemies  and  friends.  It 
might  have  given  capacity  to  all 
aliens  alike,  and  in  that  event  capac- 
ity would  not  have  ended  with  the 
outbreak  of  the  war.  It  chose  a  pol- 
icy less  liberal.  It  gave  the  privilege 
to  friends,  and  withheld  the  priv- 
ilege from  enemies. 

I  find  no  ground  for  the  belief  that 
it  intended  the  definition  of  enemies 
to  wait  upon  the  varying  terms  of 
proclamations  of  future  Presidents, 
to  be  enlarged  to-day,  and  restricted 
to-morrow,  with  the  changing  for- 
tunes of  a  war.  For  the  same  rea- 
son, I  cannot  think  that  there  was 
willingness  to  impair  the  security  of 
titles  by  substituting  the  uncertain 
and  fluid  test  of  loyalty  in  act  and 
speech  for  the  certain  and  historic 
test  of  allegiance  to  the  sovereign. 
In  the  law  of  land,  more  than  in 
any  other  branch  of  law,  words  are 
used  as  terms  of  art.  Here,  more 
than  in  any  other  field,  the  method 
of  history  supplies  the  organon  of 
interpretation  for  the  work  of  legis- 
lators and  judges.  Deep  into  the 
soil  go  the  roots  of  the  words  in 
which  the  rights  of  the  owners  of 
the  soil  find  expression  in  the  law. 
We  do  not  readily  uproot  the 
growths  of  centuries. 

(2)  The  support  of  the  statute 


failing,  there  remains  the  question 
of  the  treaty.  The  treaty,  if  in  force, 
is  the  supreme  law 
of  the  land  (U.  S.  SfcaVT;;^^^.'"* 
Const,  art.  6)  and 
supersedes  all  local  laws  inconsistent 
with  its  terms.  Hauenstein  v.  Lyn- 
ham,  100  U.  S.  483,  25  L.  ed.  628; 
Geofroy  v.  Riggs,  133  U.  S.  258,  33 
L.  ed.  642,  10  Sup.  Ct.  Rep.  295; 
Chirac  v.  Chirac,  2  Wheat.  259,  4  L. 
ed.  234;  Kull  v.  KuU,  37  Hun,  476. 
Judicial  construction  has  already 
fixed  its  meaning.  Kull  v.  Kull,  su- 
pra; Bollermann  v.  Blake,  24  Hun, 
187;  id.  94  N.  Y.  624;  Stamm  v. 
Bostwick,  40  Hun,  35,  37;  Hauen- 
stein V.  Lynhani,  supra;  Scharpf  v. 
Schmidt,  172  111.  265,  50  N.  E.  182 ; 
Wunderle  v.  Wunderle,  144  HI.  40, 19 
L.R.A.  84,  33  N.  E.  195;  Fischer  v. 
Sklenar,  101  Neb.  663,  163  N.  W. 
861.  The  right  which  it  secures  is 
in  form  a  right  of  sale.  In  sub- 
stance, it  is  a  right  of  ownership. 
The  fee  descends,  subject  to  the  con- 
dition that  it  shall  be  disposed  of 
within  the  "term  of  two  years,  which 
term  may  be  reasonably  prolonged 
according  to  circumstances."  Kull 
V.  Kull,  supra.  "We  do  not  need  to 
determine  the  effect  of  a  breach  of 
the  condition.  In  this  instance  there 
was  none.  Judgment  of  partition 
and  sale  was  entered  within  the  ternn 
of  two  years.  The  plaintiff  has  an 
estate  of  inheritance,  if  the  treaty 
is  in  force.  Scharpf  v.  Schmidt,  172 
in.  255,  50  N.  £.  182;  KuU  v.  KuII» 
supra. 

The  effect  of  war  upon  the  exist- 
ing treaties  of  belligerents  is  one  of 
the  unsettled  problems  of  the  law. 
The  older  writem  sometimes  said 
that  treaties  ended  ipso  facto  when 
war  came.  3  Phillimore,  Interna- 
tional Law,  794.  The  writers  of  our 
own  time  reject  these  sweeping 
statements.  2  Oppenheim,  Interna- 
tional Law,  §  99 ;  Hall,  International 
Law,  398,  401 ;  Fiore,  International 
Law  (Borchard's  Transl.)  §  845. 
International  law  to-day  does  not 
preserve  treaties  or  annul  them,  re- 
gardless of  the  effects  produced.  It 
deals  with  such  problems  pragmat- 
ically, preserving  or  annulling  as  the 
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necessities  of  war  exact.  It  estab- 
lishes standards,  but  it  does  not  fet- 
ter itself  with  rules.  When  it  at- 
tempts to  do  more,  it  finds 'that  there 
is  neither  unanimity  of  opinion  nor 
uniformity  of  practice.  'The  whole 
question  remains  aa  yet  unsettled." 
Oppenheim,  supra.  This  does  not 
mean,  of  course,  that  there  are  not 
some  classes  of  treaties  about  which 
there  is  general  agreement.  Trea- 
ties of  alliance  fall  Treaties  of 
boundary  or  cession,  "dispositive" 
or  "transitory"  conventions,  survive. 
Hall,  International  Law,  pp.  398, 
401 ;  2  Westlake,  International  Iiaw, 
34;  Oppenheim,  *  supra.  So,  of 
course,  do  treaties  which  regulate 
the  conduct  of  hostilities.  Hall, 
supra;  5  Moore,  International  Law 
Dig.  372 ;  Society  for  Propagation  of 
the  Gospel  v.  New  Haven,  8  Wheat. 
464,  494,  5  L.  ed.  662,  669. 

Intention  in  such  circumstances 
is  clear.  These  instances  do  not 
represent  distinct  and  final  prin- 
ciples. They  are  illustrations  of  the 
same  principle.  They  are  applica- 
tions of  a  standard.  When  I  ask 
what  that  principle  or  standard  is, 
and  endeavor  to  extract  it  from  the 
long  chapters  in  the  books,  I  get  this, 
and  nothing  more:  That  provisions 
compatible  with  a  state  of  hostilities, 
unless  expressly  terminated,  will  be 
enforced,  and  those  incompatible  re- 
jected. 

"Treaties  lose  their  efficacy  in  war 
only  if  their  execution  is  incompat- 
ible with  war.  Les  trait&  ne  per- 
deitt  leur  efilicacitS  en  temps  de 
guerre  que  si  leur  execution  est  in- 
compatible avec  la  guerre  elle- 
meme."  Bluntschli,  Droit  Interna- 
tional Codifi^,  §  538. 

That  in  substance  was  Kent's 
view,  here,  as  often,  in  advance  of 
the  tiiought  of  his  day:  "All  those 
duties,  of  which  the  exercise  is  not 
necessarily  suspended  by  the  war, 
subsist  in  their  full  force.  The  ob- 
ligation of  keeping  faith  is  so  far 
from  ceasing  in  time  of  war  that  its 
efficacy  becomes  increased,  from  the 
increased  necessity  of  it."  1  Kent, 
Com.  p.  176. 
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That  also,  more  recently,  is  tlje 
conclusion  embodied  by  the  Institute 
of  International  Law,  in  the  rules 
voted  at  Christiania  in  1912,  which 
defined  the  effects  of  war  on  inter- 
national conventions.  In  these  rules, 
some  classes  of  treaties  are  dealt 
with  specially  and  apart.  Treaties 
of  alliance,  those  which  establish  a 
protectorate  or  a  sphere  of  influence, 
and  generally  treaties  of  a  political 
nature,  are,  it  is  said,  dissolved. 
Dissolved,  too,  are  treaties  which 
have  relation  to  the  cause  of  war. 
But  the  general  principle  is  declared 
that  treaties  which  it  is  reasonably 
practicable  to  execute  after  the  out- 
break of  hostilities  must  be  observed 
then,  as  in  the  past.  The  belliger- 
ents are  at  liberty  to  disregard  them 
only  to  the  extent  and  for  the  time 
required  by  the  necessities  of  war. 

"Les  traits  rest6s  envigueur  et 
dont  Tex^cution  demeure,  malgrS  les 
hostilites,  pratiquement  possible, 
doivent  etre  observes  comme  par  le 
pass^.  Les  etats  belligerants  ne 
peuvent  s'en  dispenser  que  dans  la 
mesure  et  pour  le  temps  command^ 
par  les  necessit^s  de  la  guerre."  In- 
stitut  de  droit  international,  an- 
nuaire  1912,  p.  648;  Scott,  Resolu- 
tions of  the  Institute  of  Internation- 
al Law,  p.  172. 

Cf.  Hall,  International  Law,^th 
ed.  399;  2  Westlake,  International 
Law,  p.  35;  2  Oppenheim,  Interna- 
tional Law,  §§  99,  276. 

This,  I  think,  is  the  principle 
which  must  guide  the  judicial  de- 
partment of  the  government  when 
called  upon  to  determine  during  the 
progress  of  a  war  whether  a  treaty 
shall  be  observed,  in  the  absence  of 
some  declaration  by  the  political  de- 
partments of  the  government  that  it 
has  been  suspended  or  annulled.  A 
treaty  has  a  twofold  aspect.  In  its 
primary  operation,  it  is  a  compact 
between  independent  states.  In  its 
secondary  operation,  it  is  a  source 
of  private  rights  for  individuals 
within  states.  Head  Money  Cases 
(Edye  v.  Robertson)  112  U.  S.  580, 
598,  28  L.  ed.  798,  803,  5  Sup.  Ct 
Rep.  247.  Granting  that  the  ter- 
mination of  the  compact  involves 
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the  termination  of  the  rights,  it  does 
not  follow,  because  there  is  a  priv- 
ilege to  rescind,  that  the  privilege 
has  been  exercised.  The  question  is 
rot  what  states  may  do  after  war 
has  supervened,  and  this  without 
breach  of  thfeir  duty  as  members  of 
the  society  of  nations.  The  question 
is,  what  courts  are  to  presume  that 
they  have  done. 

"Where  the  department  author- 
ized to  annul  a  voidable  treaty  shall 
deem  it  most  conducive  to  the  na- 
tional interest  that  it  should  longer 
continue  to  be  obeyed  and  observed, 
no  right  can  be  incident  to  the  judi- 
ciary to  declare  it  void  in  a  single 
instance."  Jay,  Ch.  J.,  in  Jones  v. 
Walker,  2  Paine,  688,  701,  Fed.  Cas. 
No.  7,507. 

Cf .  The  Legal  Nature  of  Treaties, 
vol,  10,  American  Journal  of  Inter- 
national Law  (1916)  pp.  721,  722. 

President  and  Senate  may  de- 
nounce the  treaty,  and  thus  ter- 
minate its  life.  Congress  may  enact 
an  inconsistent  rule,  which  will  con- 
trol the  action  of  the  courts.  Fong 
Yue  Ting  v.  United  States,  149  U. 
S.  698, 37  L.  ed.  905, 13  Sup.  Ct.  Rep. 
1016.  The  treaty  of  peace  itself  may 
set  up  new  relations,  and  terminate 
earlier  compacts,  either  tacitly  or 
expressly.  The  proposed  treaties 
Germany  and  Austria  give  the 
victorious  powers  the  privilege  of 
choosing  the  treaties  which  are  to 
be  kept  in  force  or  abrogated.  But 
until  some  one  of  these  things  is 
done,  until  some  one  of  these  events 
occurs,  while  war  is  still  flagrant, 
and  the  will  of  the  political  depart- 
ments of  the  government  unrevealed, 
the  courts,  as  I  view  their  function, 
play  a  humbler  and  more  cautious 
part.  It  is  not  for  them  to  denounce 
treaties  generally  en  bloc.  Their 
part  it  is,  as  one  provision  or  another 
is  involved  in  some  actual  contro- 
versy before  them,  to  determine 
whether,  alone  or  by  force  of  connec- 
tion with  an  inseparable  scheme,  the 
provision  is  inconsistent  with  the 
policy  or  safety  of  the  nation  in  the 
emergency  of  war,  and  hence  pre- 
sumably intended  to  be  limited  to 
times  of  peace.  The  mere  fact  that 
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other  portions  of  the  treaty  are  sus- 
pended, or  even  abrogated,  is  not 
conclusive.  The  treaty  does  nbt  fall 
in  its  entirety  unless  it  has  the  char- 
acter of  an  indivisible  act. 

"Le  traite  tombe  pour  le  tout 
quand  il  prdsente  le  caract^re  d'un 
acte  indivisible."  Rules  of  the  Insti- 
tute of  Int.  L.,  supra. 

To  determine  whether  it  has  this 
character,  it  is  not  enough  to  consid- 
er its  name  or  label.  No  general 
formula  suffices.  We  must  consult 
in  each  case  the  nature  and  purpose 
of  the  specific  articles  involved. 

"H  faut  .  .  .  examiner  dans 
chaque  cas,  si  la  gUerre  constitue  par 
sa  nature  mSme  un  obstacle  a  I'ex- 
ecution  du  traits."  Bluntschli,  su- 
pra. 

I  find  nothing  incompatible  with 
the  policy  of  the  government,  with 
the  safety  of  the 
nation,  or  with  the 
maintenance  of  the 
war  in  the  enforcement  of  this  trea- 
ty, so  as  to  sustain  the  plaintiff's 
title.  We  do  not  confiscate  the  lands 
or  goods  of  the  stranger  within  our 
gates.  If  we  permit  him  to  remain, 
he  is  free,  during  good  behavior,  to 
buy  property  and  sell  it.  Trading 
with  Enemy  Act,  October  6,  1917, 
40  Stat,  at  L.  411,  chap.  106,  Comp. 
Stat.  §  SllSia,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  847.  He  is  to  be  "un- 
disturbed in  the  peaceful  pursuit"  of 
his  life  and  occupation,  and  "accord- 
ed the  consideration  due  to  all  peace- 
ful and  law-abiding  persons."  Pres- 
ident's Proclamation  of  December 
11,  1917.  If  we  require  him  to  de- 
part, we  assure  to  him,  for  the  re- 
covery, disposal,  and  removal  of  his 
goods  and  effects  and  for  his  depar- 
ture, the  full  time  stipulated  by  any 
treaty  then  in  force  between  the 
United  States  and  the  hostile  nation 
of  which  he  is  a  subject;  and  where 
no  such  treaty  is  in  force,  such  time 
as  may  be  declared  by  the  President 
to  be  consistent  with  the  public  safe- 
ty and  the  dictates  of  humanity  and 
national  hospitality.    U.  S.  Rev. 
Stat.  §  4068,  re-enacting  Act  July  6. 
1798  (Comp.  Stat.  §  7616,  1  Fed. 
Stat.  Anno.  2d  ed.  p.  364) .  A  pablic 
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policy  not  outraged  by  purchase  will 
not  be  outraged  by  inheritance. 

The  plaintiff  Is  a  resident;  but 
even  if  she  were  a  nonresident,  and 
were  within  the  hostile  territory,  the 
policy  of  the  nation  would  not  devest 
her  of  the  title,  whether  acquired 
before  the  war  or  later.  Custody 
would  then  be  assumed  by  the  Allen 
Property  Custodian.  The  proceeds 
of  the  property,  in  the  event  of  sale, 
would  be  kept  within  the  jurisdic- 
tion. Title,  however,  would  be  un- 
changed, in  default  of  the  later  ex- 
ercise by  Congress  of  the  power  of 
confiscation  (40  Stat,  at  L.  chap.  106, 
pp.  416,  424),  now  seldom  brought 
into  play  in  the  practice  of  enlight- 
ened -nations  (2  Westlake,  Interna- 
tional Law,  46,  47 ;  Brown  v.  United 
States,  8  Cranch,  110,  3  L.  ed.  504). 
Since  the  argument  of  this  appeal, 
Congress  has  already  directed,  in 
advance  of  any  treaty  of  peace,  that 
property  in  the  hands  of  the  Custo- 
dian shall  be  returned  in  certain 
classes  of  cases  to  its  owners,  and, 
in  particular,  where  the  owner  is  a 
woman  who,  at  the  time  of  her  mar- 
riage, was  a  native-bom  citizen  of 
the  United  States,  and  prior  to  April 
6, 1917,  intermarried  with  a  subject 
or  citizen  of  Germany  or  Austria- 
Hungary.  Act  June  5,  1920,.  chap, 
241,  amending  §  9  of  Act  of  October 
6,  19X7.  It  follows  that,  even  in  its 
application  to  aliens  in  hostile  terri- 
tory, the  maintenance  of  this  treaty 
is  in  harmony  with  the  nation's  pol- 
icy and  consistent  with  the  nation's 
welfare.  To  the  extent  that  there  is 
conflict  between  the  treaty  and  the 
statute  (40  Stat,  at  L.  411,  chap. 
106),  we  have  the  same  situation 
that  arises  Whenever  there  is  an  im- 
plied repeal  of  one  law  by  another. 
To  the  extent  that  they  are  in  har- 
mony, both  are  still  in  force. 

There  is  in  truth  no  conflict  here, 
except  in  points  of  detail.  In  fun- 
damental principle  and  purpose,  the 
treaty  remains  untouched  by  later 
legislation.  In  keeping  it  alive,  we 
uphold  the  policy  of  the  nation,  re- 
vealed in  acts  of  Congress  and  proc- 
IjEonations  of  the  President,  "to 
condiiet  ourselves  as  belligerents  in 
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a  high  spirit  of  right  and  fairness" 
(President  Wilson's  Address  to  the 
Congress  of  April  2,  1917;  Scott, 
Diplomatic  Correspondence  between 
United  States  and  Germany,  p.  324) , 
without  hatred  of  race  and  without 
taint  of  self-seeking. 

I  do  not  overlook  the  statements 
which  may  be  found  here  and  there 
in  the  works  of  authors  of  distinc- 
tion (Hall,  supra;  Halleck,  Interna- 
tional Law,  4th  ed.  314;  Wheaton, 
International  Law,  5th  ed.  377)  that 
treaties  of  commerce  and  naviga- 
tion are  to  be  ranked  in  the  class  of 
treaties  which  war  abrogates  or  at 
least  suspends.  Commerce  is  friend- 
ly intercourse.  Friendly  intercourse 
between  nations  is  impossible  in 
war.  Therefore  treaties  regulating 
such  intercourse  are  not  operative^ 
war.  But  stipulations  do  not  touch 
commerce  because  they  happen  to  be 
embodied  in  a  treaty  which  is  styled 
one  to  regulate  or  encourage  com- 
merce. We  must  be  on  our  guard 
against  being  misled  by  labels. 
Bluntschli's  warning,  already  quot- 
ed, reminds  us  that  the  nature,  and 
not  the  name  of  covenants,  deter- 
mines whether  they  shall  be  disre- 
garded or  observed.  There  is  a  line 
of  division  fundamental  in  impor- 
tance, which  separates  stipulations 
touching  commerce  between  nations 
from  those  touching  the  tenure  of 
land  within  the  territories  of  na- 
tions. Cf.,  the  convention  "as  to 
tenure  and  disposition  of  real  and 
personal  property"  between  the  Uni- 
ted States  and  Great  Britain,  dated 
March  2, 1899. 

Bestrictions  upon  ownership  of 
land  by  aliens  have  a  history  all  their 
own,  unielated  altogether  to  restric- 
tions upon  trade.  Kershaw  v.  Kel- 
sey,  100  Mass.  561, 97  Am.  Dec.  124, 
1  Am.  Rep.  142 ;  Fairfax  v.  Hunter, 
7  Craneh,  603,  3  L.  ed.  453.  When 
removed,  they  cease  to  exist  for  en- 
emies as  well  as  friends,  unless  the 
statute  removing  them  enforces  a 
distinction.  Ibid.  More  than  that, 
the  removal,  when  effected  by  treaty, 
gives  reciprocal  privileges  to  the 
subjects  of  each  state,  and  is  thus  of 
value  to  one  side  as  much  as  to  the 
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other.  For  this  reason,  the  infer- 
ence is  a  strong  one,  as  was  pointed 
out  by  the  master  of  the  rolls  in 
Sutton  V.  Sutton,  1  Russ.  &  M.  664, 
675»  39  Eng.  Reprint,  255,  that  the 
privileges,  unless  expressly  revoked, 
are  intended  to  endure.  Cf.  2  West- 
lake,  p.  33 ;  also  Halleck,  Internation- 
al Law,  supra.  There,  as  in  Society 
for  Propagation  of  the  Gospel  v. 
New  Haven,  8  Wheat.  464,  494,  5  L. 
ed.  662,  669,  the  Treaty  of  1794  be- 
tween the  United  States  and  Eng- 
land, protecting  the  citizens  of  each 
in  the  enjoyment  of  their  landed 
property,  was  held  not  to  have  been 
abrogated  by  the  War  of  1812.  Un- 
doubtedly there  is  a  distinction  be- 
tween those  cases  and  this,  in  that 
there  the  rights  had  become  vested 
before  the  outbreak  of  the  war. 
None  the  less,  alike  in  reasoning  and 
in  conclusion,  they  have  their  value 
and  significance.  If  stipulations 
governing  the  tenure  of  land  survive 
the  stress  of  war,  though  contained 
in  a  treaty  which  is  described  as  one 
of  amity,  it  is  not  perceived  why 
they  may  not  also  survive,  though 
contained  in  a  treaty  which  is 
described  as  one  .of  commerce.  In 
preserving  the  right  of  inheritance 
for  citizens  of  Austria, when  the  lard 
inherited  is  here,  we  preserve  the 
same  right  for  our  citizens,  when 
the  land  inherited  is  there.  Brown 
v.  United  States,  8  Cranch,  110, 129, 
3  L.  ed.  504,  510.  Congress  has 
not  yet  commanded  us,  and  the  ex- 
igencies of  war,  as  I  view  them,  do 
not  constrain  us,  to  throw  these  ben- 
efits away. 


No  one  can  study  the  vague  and 
wavering  statements  of  treaties  and 
decisions  in  this  field  of  internation- 
al law,  with  any  feeling  of  assur- 
ance at  the  end  that  he  has  chosen 
the  right  path.  One  looks  in  vain 
eittier  for  uniformity  of  doctrine  or 
for  scientific  accuracy  of  exposition. 
There  are  wise  cautions  for  the 
statesmen.  There  are  few  precepts 
for  the  judge.  AU  the  more,  in  this 
uncertainty,  I  am  impelled  to  the 
b^ief  that,  until  the  political  de- 
partments have  acted,  the  courts,  in 
refusing  to  give  effect  to  treaties, 
should  limit  their  refusal  to  the 
needs  of  the  occasion ;  that  they  are 
not  bound  by  any  rigid  formula  to 
nullify  tiie  whole  or  nothing;  and 
that,  in  determining  whether  this 
treaty  survived  the  coming  of  war, 
they  are  free  to  make  choice  of  the 
conclusion  which  shall  seem  the  most 
in  keeping  with  the  traditions  of  the 
law,  the  policy  of  the  statutes,  the 
dictates  of  fair  dealing,  and  the  hon- 
or of  the  nation. 

The  judgment  should  be  affirmed, 
with  costs,  and  the  question  certified 
answered  in  the  affirmative. 

Hfscock,  Ch.  J.,  and  Chase,  Ho- 
gan,  MclAUghlin,  and  Crane^  JJ., 

concur. 

Etkus,  J.,  concurs  in  result. 

Petition  for  writ  of  certiorari  de- 
nied by  the  Supreme  Court  of  the 
United  States,  October  25, 1920  <U. 
S.  Adv.  Ops.  1920-21,  p.  47)  —  U.  S. 
— ,  65  L.  ed.  — ,  41  Sup.  Ct.  Rep.  14. 


ANNOTATION. 
OFect  of  war  cm  treaty  rights. 


As  to  the  right  of  an  alien  enemy 
to  take  by  inheritance  or  by  will,  see 
Re  Kielshabk,  ante,  156,  and  the 
annotation  thereto. 

The  pioneer  character  of  the  deci- 
sion in  the  reported  case  (Techt  v. 
Hughes,  ante,  166)  renders  a  careful 
scrutiny  of  its  reasoning  desirable. 
The  argument  is,  in  brief,  that  the 
question  whether  a  treaty  is  to  be  ob- 


served is  a  political  and  not  a  judicial 
question ;  that  all  treaties  are  not,  ipso 
facto,  dissolved  by  war  between  the 
contracting  parties ;  and  therefore  that 
the  courts  will,  in  the  absence  of  any 
declaration  by  the. political  branch  of 
the  government,  consider  them  as  still 
in  force  except  so  far  as  their  observ- 
ance is  incompatible  with  war. 
However  the  result  of  this  ^^son- 
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ing,  as  applied  to  the  situation  in- 
Toived  in  the  case  before  the  court, 
may  commend  itself  to  one's  sym- 
pathies, it  is  open  to  the  objection  that, 
while  disclaiming  to  decide  a  political 
qaestion,  it  does  in  fact  do  so  by  its 
assumption  tiiat  the  political  branch 
of  the  government^  in  declaring  war, 
did  not  intend  to  renounce  the  obliga- 
tions of  its  treaties  with  the  opposing 
belligerent  except  in  so  far  as  their 
observance   would   be  incompatible 
with  war.   To  state  this  criticism  in 
another  form,  what  the  court  had  to 
decide  was  a  question  of  fact,  the  con- 
tinued existence  of  the  treaty,  which 
it  decided  by  invoking  a  presumption. 
Whether  this  presumption  is  a  legiti- 
mate one  depends  on  how  it  accords, 
not  with  the  theories  of  writers  on 
international  law,  but  with  interna- 
tional practice.    What  international 
practice  has  been,  the  opinion  fails  to. 
state.  As  a  matter  of  fac^  it  seems 
to  have  been  generally,  if  not  inva- 
riably  (see  5  Moore,  International  Law, 
Dig.  pp.  374-380),  to  consider  all  trea- 
ties to  be  dissolved  by  war,  except  so 
far  as  the  parties  have  covenanted, 
either  expressly  or  impliedly,  that 
they  ahail  not  be  so  dissolved. 

That  it  is  competent  for  nations  so 
to  contract  is  declared  in  Sutton  v. 
Sutton  (1830)  1  Russ.  &  M.  664,  39 
Eng.  Reprint,  255,  and  Fritz  Schultz 
Jr.  Co.  V.  Raimes  &  Co.  (1917)  99  Misc. 
626,  164  N.  Y.  Supp.  454,  affirmed  on 
Other  points  in  <1917)  100  Misc.  697, 
166  N.  Y.  Supp.  567. 

Another  reason  why  the  courts 
should  adhere  to  the  fixed  rule  that 
war  presumably  dissolves  all  treaties, 
instead  of  attempting  to  determine  for 
themselves  in  each  instance  whether 
the  continued  observance  of  a  treaty 
obligation  is  compatible  with  "the  pol- 
i^  of  the  government,  the  safety  of 
the  nation,  or  with  the  maintenance 
of  the  war,"  is  found  in  the  fact  that 
the  moat  powerful  deterrent  of  war  is  ■ 
the  fear  of  its. consequences, — not  the 
abstract  and  general,  but  the  concrete 
and  personal.  Modern  war,  with  its 
virtual  mobilization  of  the  entire  re- 
sources of  the  contending  nations  in 
man  power,  money,  and  materials,  has 
effectually  disposed  of  the  conception 


of  war  as  a  relation  solely  between 
bodies  politic,  a  contest  between  states, 
in  which  the  individual  citizen  is  only 
remotely  and  indirectly  involved.  The 
morale  of  the  opposing  nation  is  a 
matter  of  as  much  importance  as  the 
morale  of  its  forces  in  the  field.  Such 
being  the  case,  the  question  whether 
the  theory  that  the  persons  and  prop- 
erty of  enemy  citizens,  so  far  as  they 
are  within  the  power  of  the  govern- 
ment, are  wholly  at  its  mercy,  should 
be  mitigated  in  practice,  is,  like  other 
matters  connected  with  the  conduct  of 
the  war,  for  the  political  rather  than 
for  the  judicial  branch  of  the  govern- 
ment. It  is  purely  a  question  of  ex- 
pediency, into  which  considerations 
of  right  and  justice,  as  such,  do  not 
enter,  and  which,  therefore,  is  not  one 
for  the  courts  to  decide.  This  objec- 
tion is  not  wholly  answered  by  saying 
that  the  courts  are  not  likely  to  give 
effect  to  treaty  stipulations  at  va- 
riance with  national  interest,  or  that 
it  is  within  the  power  of  the  political 
department  to  nullify  the  action  of  the 
courts  by  expressly  declaring  existing 
treaties  to  be  abrogated.  The  fact 
that,  under  the  rule  formulated  in  the 
reported  case  (Techt  v.  Hughes),  the 
rights  of  an  enemy  citizen  are  made  to 
depend  upon  the  inaction,  rather  than 
the  affirmative  action,  of  the  political 
department,  is  likely  to  induce  a  sense 
of  security,  which,  for  the  reasons  of 
policy  above  referred  to,  is  not  to  be 
encouraged. 

The  earlier  writers  pn  international 
law  seem  to  have  regarded  treaties  aa 
indivisible  contracts,  no  part  of  which 
could  (unless  otherwise  agreed)  re- 
main in  force  unless  all  remained  in 
force.  Thus  Vattel  (bk.  2,  chap.  13, 
§  202)  states:  "We  cannot  consider 
the  several  articles  of  the  same  treaty 
as  so  many  particular  and  independ- 
ent treaties ;  for  though  we  do  not  see 
the  immediate  connection  between 
every  one  of  these  articles,  they  are 
all  connected  by  this  common  rela- 
tion, that  the  contracting  powers  pass, 
them  with  a  view  to  each  other,  by 
way  of  compensation.  I  should  never, 
perhaps,  have  passed  this  article,  if 
my  ally  had  not  granted  me  another, 
which,  in  its  own  nature,  has  no  rela- 
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tion  to  it.  Everything  comprehended 
in  the  same  treaty  has,  then,  the  force 
and  nature  of  reciprocal  promises;  at 
least,  if  they  are  not  excepted  in  due 
form.  Grotius  says.  Very  well;  that 
ail  the  articles  of  a  treaty  have  the 
force  of  conditions,  which  by  a  de- 
■fault  are  rendered  null." 

This  view  has  been  incidentally 
recosnized  by  the  courts.  Thus,  in  the 
Head  Money  Cases  (Edye  v.  Robert- 
son) (1884)  112  U.  S.  680,  699,  28  L. 
ed.  798,  804,  5  Sup.  Ct.  Rep.  247,  it  is 
said  that  a  declaration  of  war,  "when 
made,  usually  suspends  or  destroys  ex- 
isting treaties  between  the  nations 
thus  at  war." 

And  in  The  Rapid  (1812)  1  Gall. 
304,  Fed.  Cas.  No.  11,676,  it  was  said 
by  Story,  J.,  with  reference  to  the 
effect  of  a  declaration  of  war,  that 
"all  treaties, -contracts,  and  rights  of 
property  are  suspended." 

In  Hutchinson  v.  Brock  (1814)  11 
Alasa.  119,  it  was  said  by  Sewall,  Gh, 
J.,  upon  the  authority  of  Vattel  (bk. 
8,  chap.  10,  §  176),  that  "treaties  are 
broken  or  annulled  by  a  war  arising 
between  the  contracting  parties.  This 
is  the  general  rule." 

The  tendency,  however,  appears  to 
be  toward  a  limitation  of  the  general 
principle.  In  addition  to  the  opinions 
of  writers  on  international  law  quoted 
by  the  author  of  the  opinion  in  the 
reported  case  (Techt  v.  Hughes,  ante, 
166),  reference  may  be  made  to  an 
article  by  Mr.  John  Bassett  Moore,  in 
the  Columbia  Law  Review,  vol,  1,  No. 
4,  pages  209-223,  from  which  the  fol- 
lowing excerpt  is  taken:  "As  to  the 
effect  of  war  upon  treaties,  we  find  in 
the  publicists  much  contrariety  of 
views;  but  it  may  be  affirmed  that  the 
proposition  that  all  treaties  are  ex- 
tinguished or  annulled  by  war  is  un- 
supported by  authority  at  the  present 
day.  The  misconception  sometimes 
betrayed  on  the  subject  is  due  to  the 
failure  to  note  the  narrow  sense  in 
which  the  word  'treaties'  has  frequent- 
ly been  used  in  this  relation.  By  a 
'classification  originating  with  the 
earlier  publicists,  and  often  repeated 
by  their  successors,  treaties  have 
been  divided  into  two  classes — 'pacta 
transitoria,'   or   'transitory  conven- 


tions,' as  the  words  have  been  unfor- 
tunately translated,  and  'treaties, 
properly  so-called.'  In  the  former 
class  were  included  international  com- 
pacts by  which  a  status  was  perma- 
nently established,  or  a  right  perma- 
nently vested;  and,  in  the  latter,  com- 
pacts which  looked  to  future  action, 
and  the  execution  of  which  presup- 
posed the  continuance  of  a  state  of 
peace  between  the  contracting  parties. 
In  accordance  with  the  distinction 
thus  drawn,  it  was  said  that  'treaties' 
were  terminated  by  war,  the  word 
'treaties'  being  used  in  a  limited  tech- 
nical sense.  As  a  result  of  this  dou- 
ble use  of  the  term,  controversies  have 
occurred  in  which  the  abrogation  of 
treaties  by  war  has  been  affirmed  as  a 
universal  principle  on  the  one  side, 
and  denied  on  the  other,  when  in  real- 
ity the  word  was  used  by  the  parties 
in  different  senses, — by  the  one  in  its 
'general  and  usual  sense,  and  by  the 
other  in  its  special  and  restricted 
sense.  For  example,  in  the  corre- 
spondence between  John  Quincy  Adams 
and  Lord  Bathurst  as  to  the  question 
whether  the  'liberties'  of  American 
fishermen  under  the  Treaty  of  Peace 
of  1783  were  terminated  by  the  War 
of  1812.  Mr.  Adams  maintained  that 
the  ^treaty  of  peace'  'was  not,  in  its 
general  provisions,  one  of  those  which, 
by  the  common  understanding  and  us- 
age of  civilized  nations,  is  or  can  be 
considered  as  annulled  by  a  subse- 
quent war  between  the  same  parties.' 
Lord  Bathurst  replied:  'To  a  position 
of  this  novel  nature  Great  Britain  can- 
not accede.  She  knows  of  no  excep- 
tion to  the  rule  that  all  treaties  are 
put  an  end  to  by  a  subsequent  war  be- 
tween the  same  parties.'  Neverthe- 
less, his  lordship  in  the  same  note 
declared:  'The  Treaty  of  1783,  like 
many  others,  contained  provisions  of 
different  characters — some  in  their 
own  nature  irrevocable,  and  others  of 
a  temporary  character.'  And  it  may 
be  assumed  that  if  the  treaty  had  been 
composed  wholly  of  provisions  deemed 
by  his  lordship  to  be  of  the  former 
character,  there  would  have  been  no 
controversy  between  him  and  Mr. 
Adams.  It  is  evident  that  in  the  argu- 
ments of  these  statesmen,  as  well  as 
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in  the  classification  of  treaties  above 
referred  to,  there  was  a  recognition  of 
the  principle,  which  is  now  received 
as  fundamental,  that  the  question 
whether  the  stipulations  of  a  treaty 
are  annulled  by  war  depends  upon 
their  intrinsic  character.  If  they  re- 
late to  a  right  which  the  outbreiA  of 
war  does  not  annul,  the  treaty  itself 
remains  unannulled.  Says  Vattel: 
'The  conventions,  the  treaties  made 
with  a  nation,  are  broken  or  annulled 
by  a  war  arising  between  the  con- 
tracting parties,  either  because  these 
compacts  are  grounded  on  a  tacit  sup- 
position of  the  continuance  of  peace, 
or  because  each  of  the  parties,  being 
authorized  to  deprive  his  enemy  of 
what  belongs  to  him,  takes  from  him 
those  rights  which  he  had  conferred 
on  him  by  treaty.  Yet  here  we  must 
except  those  treaties  by  which  cer- 
tain things  are  stipulated  in  case  of  a 
rupture — as,  for  instance,  the  length 
of  time  to  be  allowed  on  each  side  for 
the  subjects  of  the  other  nation  to  quit 
the  country — the  neutrality  of  a  town 
or  province,  insured  by  mutual  con- 
sent, etc.  Since  by  treaties  of  this 
nature  we  mean  to  provide  for  what 
shall  be  observed  in  case  of  a  rupture, 
we  renounce  the  right  of  canceling 
them  by  a  declaration  of  war.'  The 
reasoning  of  Vattel  has  been  repeated 
by  many  writers,  and,  among  others, 
by  Riquelme,  who  observes  that  war 
annuls  'all  the  treaties  which  form  the 
international  legislation  between  the 
belligerent  states,'  and  that  'the  rea- 
son why  these  treaties  perish  by  war 
is  because  they  are  made  with  refer- 
ence to  peace;  and,  since  it  is  lawful 
to  take  possession  of  whatever  be- 
longs to  the  enemy  government,  with 
greater  reason  it  is  proper  to  deprive 
it  of  the  rights  which  grow  out  of  the 
treaties/  The  limitation  by  Riquelme 
in  this  passage  of  the  general  right  of 
seizure  to  things  belonging  to  the 
enemy  government*  (cuanto  pertenece 
al  gobierno  enemigo),  will  be  noted. 
Says  Kent:  'Where  treaties  contem- 
plate a  permanent  arrangement  of  na- 
tional rights,  or  which  by  their  terms 
are  meant  to  provide  for  the  event  of 
an  intervening  war.  It  would  be 
against  every  principle  of  jnst  inter- 


pretation to  hold  them  extinguished 
by  the  event  of  war.'  Wheaton  ex- 
presses himself  to  the  same  effect. 
Phillimore  ascribes  the  errors  of  some 
writers  in  discussing  the  effect  of  war 
on  treaties,  to  their  failure  to  distin- 
guish between  treaties  temporary  in 
their  nature  and  treaties  which  con- 
tain 'a  final  adjustment  of  a  partic- 
ular question,  such  as  the  fixing  of  a 
disputed  boundary  or  ascertaining  any 
contested  right  or  property.'  To  ques- 
tions of  private  property  he  declares 
that  the  doctrine  of  the  abrogation  of 
treaties  by  war  is  'certainly  not  ap- 
plicable.* Rivier  expresses  the  same 
opinion.  Hall,  referring  to  the  effect 
of  war  on  'treaties  with  political  ob- 
jects, intended  to  set  up  a  permanent 
,state  of  things  by  an  act  done  once 
for  all,'  declares  that  compacts  of  this 
kind  'must  in  all  cases  be  regarded  as 
continuing  to  impose  obligations  until 
they  are  either  suspended  by  a  fresh 
agreement  or  are  invalidated  by  a  suf- 
ficiently long  adverse  prescription ;' 
and  he  further  declares  that  where 
treaties,  such  aa  conventions  to  abol- 
ish the  droit  d*aubaine  or  regulate  the 
acquisition  and  loss  of  national!^, 
may  be  considered  as  suspended  dur- 
ing war,  'the  effects  of  acts  previously 
done  under  their  sanction  must  re- 
main unaltered.'  Says  Fiore:  'As  to 
treaties  between  belligerents,  it  can- 
not be  admitted  that  the  state  of  war 
extinguishes  them  all,  but  only  such 
as  are  incompatible  with  that  state.' 
Fillet  declares  that  the  view  that  the 
declaration  of  war  annuls  all  treaties 
between  the  belligerents  'is  no  longer 
held  by  anyone.'  While  forbearing  to 
cite  the  many  other  authorities  to  the 
same  effect,  we  may  quote  from  Calvo 
the  following  statement;  'What  ef- 
fect does  the  declaration  of  war  pro- 
duce on  treaties  which  bind  the  con- 
tracting parties  at  the  moment  of  the 
rupture  of  their  pacific  relations?  Are 
these  international  acts  all  and  wholly 
annulled  in  strict  law,  or  yet  do  some 
of  them  fall,  while -others  remain  in 
force?  The  solution  of  these,  ques- 
tions depends  naturally  upon  the  par- 
ticular character  of  the  engagements 
contracted.  Thus  all  are  agreed  in 
admitting  the  rupture  of  conventional 
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ties  concluded  expressly  with  a  view 
to  a  state  of  peace,  of  those  whose 
special  object  is  to  promote  relations 
of  harmony  between  nation  and  na- 
tion, such  as  treaties  of*  amity,  of  al- 
liance, and  other  acts  of  the  same  na- 
ture having  a  political  character.  As 
to  customs  and  postal  arrangements, 
conventions  of  navigation  and  com- 
merce and  agreements  relative  to  pri- 
vate interests,  they  are  generally  con- 
sidered as  suspended  till  the  cessation 
of  hostilities.  By  necessary  conse- 
quence, it  is  a  principle  that  every 
stipulation  written  with  reference  to 
war,  as  well  as  all  clauses  described  as 
perpetual  (qualifi^es  de  perp^tuelles) , 
preserve,  in  spite  of  the  outbreak  of 
hostilities,  their  obligatory  force,  so 
long  as  the  belligerents  have  not,  by 
common  accord,  annulled  them  or  re- 
placed them  with  others.' " 

In  Crandall  on  Treaties,  page  443, 
it  is  said:  "Treaties  that  are  intended 
to  establish  a  permanent  status  be- 
tween the  parties  by  an  act  done  once 
for  all,  designated  by  earlier  writers 
as  transitory  conventions,  and  by  an 
eminent  recent  authority  as  deposi- 
tive,  are  essentially  documents  of  title, 
and  as  such  are  not  affected  by  a  sub- 
sequent war.  Treaties  by  which  ter- 
ritory has  been  ceded  or  boundaries 
established,  or  permanent  rights  in 
territory  acknowledged,  are  of  this 
character.  Like  other  rights,  they  are, 
however,  subject  to  the  law  of  con- 
quest." 

In  Valk  V.  United  States  (1894)  29 
Ct.  CI.  (Fed.)  62,  affirmed  in  (1897) 
168  U.  S.  703,  42  L.  ed.  1211,  IS  Sup. 
Ct  Rep.  949,  it  was  said  that  "war 
supersedes  treaties  of  peace  and 
friendship,  and  makes  the  subjects  of 
contending  sovereignties  enemies  in 
law." 

The  chief  judicial  authority  for  the 
view  that  treaties  are  not  ipso  facto 
dissolved  by  war  is  the  case  of  the 
Society  for  Propagation  of  the  Gospel 
V.  New  Haven  (1823)  8  Wheat.  (U.  S.) 
464,  6  L.  ed.  662,  in  which  the  question 
was  whether  the  ninth  article  of  the 
treaty  of  peace  with  Great  Britain, 
which  enabled  the  subjects  of  either 
country  to  hold  lands  in  the  other,  and 


to  sell  and  devise  them  as  if  they  were 
natives,  was  abrogated  by  the  War  of 
1812.  The  pourt,  although  putting  its 
decision  upon  the  ground  that  the 
termination  of  a  treaty  cannot  devest 
rights  of  property  already  vested  un- 
der it,  went  on  to  say:  "We  are  not 
inclined  to  admit  the  doctrine  urged 
at  the  bar,  that  treaties  become  ex- 
tinguished, ipso  facto,  by  war  between 
the  two  governments,  unless  they 
should  be  revived  by  an  express  or 
implied  renewal  on  the  return  of 
peace.  Whatever  may  be  the  latitude 
of  doctrine  laid  down  by  elementary 
writers  on  the  law  of  nations,  dealing 
in  general  terms  in  relation  to  this 
subject,  we  are  satisfied  that  the  doc- 
trine contended  for  is  not  universally 
true.  There  may  be  treaties  of  such 
a  nature,  as  to  their  object  and  import, 
as  that  war  will  put  an  end  to  them; 
but  Where  treaties  contemplate  a  per- 
manent arrangement  of  territorial  and 
other  national  rights,  or  which,  in 
their  terms,  are  meant  to  provide  for 
the  event  of  an  intervening  war,  it 
would  be  against  every  principle  of 
just  interpretation  to  hold  them  ex- 
tinguished by  the  event  of  war.  If 
such  were  the  law,  even  the  Treaty  of 
1783,  so  far  as  it  fixed  our  limits  and 
acknowledged  our  independence,  would 
be  gone,  and  we  should  have  had  again 
to  struggle  for  both  upon  original 
revolutionary  principles.  Such  a  con- 
struction was  never  asserted,  and 
would  be  so  monstrous  as  to  supersede 
all  reasoning.  We  think,  therefore, 
that  treaties  stipulating  for  perma- 
nent rights  and  general  arrangements, 
and  professing  to  aim  at  perpetuity, 
and  to  deal  with  the  case  of  war  as 
well  as  of  peace,  do  not  cease  on  the 
occurrence  of  war,  but  are,  at  most, 
only  suspended  while  it  lasts ;  and  un- 
less they  are  waived  by  the  parties,  or 
new  and  repugnant  stipulations  are 
made,  they  revive  in  their  operation  at 
the  return  of  peace.*' 

That  the  ninth  article  of  the  treafy 
of  peace  with  Great  Britain  was  in- 
tended by  the  parties  to  be  permanent, 
and  not  to  depend  upon  a  continuance 
of  a  state  of  peace,  is  likewise  held  in 
Sutton  V.  Sutton  (1830)  1  Russ.  &  M. 
664,  89  Eng.  Reprint,  255,  and  Hutch- 
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inson  v.  Brock  (1814)  11  Mass.  119. 
And  in  Fox  v.  Southack  (1815)  12 
Mass.  143,  it  is  said:  "This  article 
is  one  of  those  stipulations  which  are 
distinguished  by  some  of  the  writers 
on  the  law  of  nations,  as  real  in  their 
own  nature,  and  which  are  accom- 
plished by  the  act  of  ratification  so 
tiiat  they  cannot  be  dissolved  by  any 
BDbsequent  event." 

In  conclusion,  it  may  be  noted  that 
the  .termination  of  a  treaty,  whether 
occasioned  by  war  or  otherwise,  is 
uniformly  held  not  to  affect  rights 
previously  vested  thereunder  (see 
Chirac  v.  Chirac  (1817)  2  Wheat.  (U. 
S.)  269,  4  L.  ed.  234;  Society  for 


Propagation  of  the  Gospel  v.  New 
Haven  (1823)  8  Wheat.  (U.  S.)  464, 
5  L.  ed.  662;  Carneal  v.  Banks  (1825) 
10  Wheat.  (U.  S.)  181,  6  L.  ed.  297; 
North  German  Lloyd  S.  S.  Co.  v.  Red- 
den (1890)  43  Fed.  17;  Cohen  v.  Cohen 
(1917)  47  App.  D.  C.  129;  McNair  v. 
Bagland  (1830)  16  N.  C.  (1  Dev.  Eq.) 
516;  Fiott  V.  Com.  (1855)  12  Gratt. 
(Va.)  564),  and  that  the  abrogation 
of  the  obligations  of  a  treaty  operates, 
like  the  repeal  of  a  law,  only  upon  the 
future,  leaving  transactions  executed 
under  it  to  stand  unaffected  (Head 
Mon^  Cases  (Edye  v.  Robertson) 
(1884)  112  U.  S.  680,  28  L.  ed.  798.  6 
Sup.  Ct  Rep.  247).  E.  S.  O. 


GRAND  STAHL  et  al.,  Appts., 

V. 

BOARD  OF  SUPERVISORS  OF  RINGGOLD  COUNTY  et  aL 


loiM  Supreme  Court  — January  13,  1920, 

'  (—  Iowa,  — ,  176  N.  W.  772.) 

Drainage  —  interest  of  owner  of  land  in  district. 

1.  One  ovming  land  within  a  proposed  drainage  district,  which  will  be 
largely  increased  in  value  by  establishment  of  the  district,  cannot  cast  a 
deciding  vote  for  such  establishment. 

[See  note  on  this  question  beginning  on  page  193.] 


Jndge  —  right  to  judge  own  causes 

2.  One  may  not  be  judge  in  his  own 
cause. 

[See  15  R.  C.  L.  627.] 

Drainage  —  establishment  of  district 
—  administrative  duty. 

3.  The  establishment  by  a  county 
board  of  supervisors  of  a  drainage  dis- 
trict is  not  an  administrative  rather 
than  a  judicial  duty  which  will  permit 
action  by  an  interested  official. 

[See  9  R.  G.  L.  623,  631.  633.] 

—  necessity  of  statute  expressly  mak- 
ing officials  incompetent. 

4.  An  express  statutory  requirement 
that  officials  establishing  a  drainage 
district  shall  be  disinterested  is  not 
necessary  to  render  invalid  the  acts  of 
interested  officers. 

—  ^ect  of  right  to  app&d, 

5.  The  racistence  of  an  appeal  to 
eonrt  from  ^e  action  of  county 
luperrisors  in  establishing  a  drainage 


district  does  not  avoid  the  necessi^ 
of  having  the  supervisors  disinterest- 
ed, if  the  appeal  does  not  afford  a  full 
review  on  the  merits. 

—  legislative  act  —  effect. 

6.  That  for  purposes  of  review  the 
establishment  of  a  drainage  district 
is  regarded  as  a  legislative  act  does 
not  validate  an  action  by  interested 
officials. 

Constitutional  law  —  necessity  of  im- 
partial tribunal. 

7.  The  necessity  of  laws  providing 
impartial  tribunals  for  the  adjudica- 
tion of  rights  is  recognized  by  th« 
guaranties  of  the  Constitution. 

Drainage  —  effect  of  necessify  of 
breaking  deadlock. 

8.  An  official  interested  in  the  estab- 
lishment of  a  drainage  district  is  not 
permitted  to  act,  merely  because  his 
vote  is  necessary  to  break  a  deadlock 
between  the  other  officials. 
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'   Appeal  by  objectors  from  a  decree  of  the  District  Court  for  Ringgold 
County  (Maxwell,  J.)  affirming  the  order  of  the  board  of  supervisors  estab- 
lishing the  Grand  River  Drainage  District.  Reversed, 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Carr,  Carr,  &  Evans,  and 
Spence,  Beard,  &  Hayes,  for  appel- 
lants : 

The  report  of  the  ''ngineer  must  in- 
clude no  lands  that  will  not  be  ben- 
efited. 

Zinser  v.  Buena  Vista  Coun^,  187 
Iowa,  665,  114  N.  W.  51. 

Supervisor  Vorhies  was  disqualified 
to  act  in  determining  the  facts  neces- 
sary to  support  the  establishing  of 
the  district. 

To  permit  an  interested  party  to 
act  as  supervisor  in  passing  upon  the 
sufficiency  of  the  plan,  the  public  util- 
ity, and  the  relation  between  burden 
and  benefits  is  a  denial  to  other  prop- 
erty owners  within  the  proposed  dis- 
trict, of  due  process  of  law. 

Union  Drainage  Dist.  v.  Smith,  233 
111.  417,  16  L.R.A.(N.S.)  292,  84  N.  E. 
376. 

Messrs.  Fuller  &  Fuller  and  Charles 
J.  Lewis  for  appellees. 

Salinger,  J.,  delivered  the  opinion 
of  the  court: 

I.  The  board  of  supervisors  of 
Ringgold  county  consists  of  three 
members.  The  defendant  Vorhies 
is  one  member.  On  the  vote  upon 
whether  said  drainage  district 
should  be  established,  one  member 
of  the  board  other  than  Vorhies 
voted  "Aye,"  another  member  "No," 
and  the  defendant  Vorhies  voted 
"Aye."  It  is  manifest  then  that  the 
vote  of  Vorhies  was  decisive.  The 
principal  complaint  of  the  appellant 
is  that  Vorhies  was  disqualitied  by 
interest,  and  that  the  court  held  him 
qualified  so  to  act. 

For  the  moment  omitting  refer- 
ence to  exceptions  to  the  rule,  had 
Mr.  Vorhies  acted  as  the  judge  of 
a  court  in  doing  any  act  which  would 
substantially  promote  his  pecuniary 
interest,  he  would  have  been  dis- 
qualified. It  would  be  sheer  affecta- 
tion to  make  an  extensive  citation  of 
authorities  for  the 
proposition  that  one 
may  not  be  "judge 
in  his  own  cause."  But  see  Re  Ry- 
ers,  72  N.  Y.  1,  28  Am.  Rep.  88.  In 
Case  v.  Hoffman,  100  Wis.  314,  44 


JnflR«— rlRTlkt  to 
Jadnre  owM 


LJI.A.  728,  72  N.  W.  390,  74  N.  W. 
220,  75  N.  W.  945,  a  supreme  court 
decision  was  held  void  because  one 
judge,  who  had  tried  the  cause  be- 
low before  he  became  a  member  of 
the  supreme  court,  cast  the  deciding 
vote.  Indeed,  courts  have  gone  so 
far  as  to  hold  that  an  act  of  assem- 
bly which  authorizes  one  to  judge 
his  own  cause  would  be  void,  be- 
cause such  an  enactment  is  a  denial 
of  due  process  of  law.  Union  Drain- 
age Dist.  V.  Smith,  233  111.  417,  16 
L.R,A.(N.S.)  292,  84  N.  E.  376;  Day 
V.  Savadge,  Hobart,  85,  80  Eng.  Re- 
print, 235 ;  Cooiey,  Const.  Lim. 
•175;  Co.  Litt  S  212. 

I.  (a) .  The  rule  is  not  challenged, 
but  avoidances  are  attempted.  One 
of  these  avoidances  is  that  what 
Vorhies  did  was  the  p^ormance 
of  an  administra- 
tive rather  .than  a  S.7.*.r.?5:;:„t  .t 
judicial  duty.  Many  district- 
distinctions,  resting  HT^r"*^*^^ 
on  such  differences, 
may  be  found  in  the  books. 

A  Wisconsin  statute  empowers 
political  committees  to  determine 
what  candidate  shall  have  place  on 
the  official  ballot.  It  was  held  in 
State  ex  rel.  Cook  v.  Houser,  122 
Wis.  634,  100  N.  W.  971,  that  the 
members  will  not  be  disqualified  be-, 
cause  they  were  active  partisans 
and  prejudiced.  And  there  is  a  line 
of  cases  which  allows  ministerial 
officers  to  act  because  the  legisla- 
ture contemplated  that  those  em- 
powered to  act  would  be  prejudiced. 
State  ex  rel.  Cook  v.  Houser,  supra, 
is  one  of  those,  and  a  leading  case. 
To  like  effect  is  People  ex  rel.  Shan- 
non V.  Magee,  65  App.  Div.  195,  66 
N.  y.  Supp.  849 ;  People  ex  rel.  Sam- 
uel V.  Coopei*.  139  111.  461,  29  N.  E. 
882,  and  State  ex  rel.  Starkweather 
V.  Superior,  90  Wis.  612,  64  N.  W. 
304,  other  Wisconsin  cases,  and  per- 
haps others.  .  In  the  Starkweather 
Case  a  prejudicial  council  wa.  per- 
mitted to  remove  the  mayor.  But  as 
to  all  this  there  is  a  conflict  in  Wis- 
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consin.  For  it  was  held  in  State  ex 
ral.  Getchel  v.  Bradish,  95  Wis.  205, 
37  L.RA.  289,  70  N.  W.  172,  that  a 
member  of  a  towu  board  who  had 
hired  a  minor  to  purchase  whisky  of 
a  saloon  keeper,  in  violation  of  law, 
vas  incompetent  to  sit  as  a  member 
of  the  town  board  while  trying 
whether  the  saloon  keeper's  license 
should  be  revoked  for  that  illegal 
act.  But  it  must  be  conceded  that 
there  are  cases  which  hold  that 
there  may  be  ministerial  acta  per- 
formed which  involve  some  aspect 
of  judicial  or  quasi  judicial  inquiry, 
and  where  those  who  make  the  in- 
quiry are  not  in  what  may  fairly  be 
called  a  judicial  frame  of  mind.  On 
a  more  careful  analysis  it  will,  how- 
ever, be  found  that,  after  all,  these 
cases  turn  on  the  fact  that  the  ac- 
tion of  such  bodies  in  so  judfiring 
deals  with  office;  that  the  right  to 
hold  office  is  not  property ;  that  the 
oflicers  acting  have  even  a  less  sub- 
stantial finascial  interest  involved 
than  has  the  candidate;  that  in 
truth  no  substantial  benefit  to  them 
depends  on  how  they  decide;  and. 
finally,  that  since  there  is  no  vested 
righ^  say,  to  having  one's  name 
placed  on  a  primary  ballot  as  a  can- 
didate, and  since  the  legislature  was 
not  bound  to  provide  a  primary  at 
a.1,  it  may,  in  granting  mere  privi- 
leges such  as  this,  attach  any  condi- 
tion to  the  use  of  the  privileges, 
even  if  it  be  one  condition  that  cer- 
tain contests  over  the  right  to  use 
the  privilege  may  be  decided  by  min- 
isterial officers  who  are  partisan  apd 
prejudiced. 

I.  (b).  Another  avoidance  is  the 
urging  of  decisions  which  sustain 
quasi  judicial  action  by  commission- 
ers or  members  of  boards,  on  the 
ground  that  no  statute  demands 
that  these  members  or  commission- 
ers shall  be  disinterested,  and  other 
cases  which  disqualify  officers  who 
are  interested,  but  do  so  on  the 
ground  that  the  statute  demands 
they  shall  be  disinterested.  It  is 
true  we  have  no  statute  which  in 
terms  demands  that  a  member  of 
the  board  of  supervisors,  whose 
vote  really  establishes  a  drainage 


OF  SUPERVISORS.  187 

17S  N.  W.  77f.) 

system,  shall  be  disinterested.  That 
is,  there  is  no  statute  whose  letter 
makes  that  require- 
ment. But  the  Spir-  7"a*nre%"=!;re»-ly 

it  of  all  the  Statutes  r;-^LWeK**'' 
we  have  on  the  sub- 
ject does  make  it.  There  is,  first, 
the  general  statute  poHcy  declared 
by  statute  enactments  which  con- 
demn contracts  made  by  members 
of  town  councils  or  by  officers  of 
state  institutions,  if  these  officers 
have  an  interest  in  such  contracts. 
See  Code  1897,  §§  189,  190,  5713, 
and  §  668,  subd.  14.  Every  person 
and  every  body,  other  than  the 
board  of  supervisors,  that  act  on  the 
establishment  of  a  drainage  system, 
are  by  statute  required  to  be  disin- 
terested. This  is  true  of  the  body  of 
three  appraisers  whom  the  auditor 
appoints.  It  is.  true  of  the  engineer 
whom  the  board  of  supervisors  se- 
lects and  whom  the  auditor  must  ap- 
point as  one  of  the  appraisers. 
Neither  the  engineer  nor  the  ap^ 
praisers  act  finally;  their  work  is, 
in  the  end,  to  be  either  validated  or 
nullified  by  the  action  of  the  board 
of  supervisors.  Can  it  be  possible 
that  a  part  is  greater  than  the 
whole;  that  the  mere  intermediaries 
shall  be*  disinterested  and  the  final 
arbiter  need  not  be.  We  have  said 
there  is  no  statute  expressly  so  re- 
quiring. But  the  fact  that  it  is  re- 
quired of  the  intermediaries  does 
not  exclude  it  being  demanded  of 
the  principal  and  final  actor.-  All 
such  statute  law  as  this  is  merely 
declaratory.  29  Cyc.  1436.  The 
failure  to  require  it  of  the  members 
of  the  board  looks  very  much  like  a 
case  of  legislative  oversight  in  not 
going  farther  with  purely  declara- 
tory statutes  than  the  statutes  en- 
acted do  go.  But  that  is  not  con~ 
trolling.  It  was  held  in  Markley  v. 
Rudy,  115  Ind.  533, 18  N.  E.  50,  that 
under  general  principles  of  juris- 
prudence, as  well  as  under  statute, 
a  county  surveyor  is  incompetent  to 
assess  for  the  repair  of  a  ditch,  if 
part  of  the  land  benefited  and  as- 
sessed  belongs  to  himself  and  a  part 
to  his  father.  Be  that  all  as  it  may, 
it  is  thoroughly  well  settled  that  the 
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utmost  difference  there  is  between 
the  cases  where  the  statute  does  de- 
mand that  the  members  shall  be  dis- 
interested, and  those  in  which  there 
is  no  such  express  demand,  is  that, 
instead  of  the  action  of  the  board 
being  void,  it  is  but  voidable.  Carr 
V.  Duhme,  167  Ind.  76,  78  N.  E.  322, 
10  Ann.  Cas.  967,  wherein  are  cited 
cases  from  Massachusetts,  Michi- 
gan, Texas,  and  California.  It  is 
said  in  the  case  that,  though  the 
statute  does  not  demand  that  a 
member  be  disinterested,  "a  proper 
sense  of  propriety  should  in  all  cases 
prevent  a  member  from  acting  in 
any  proceeding  to  which  he  is  a 
party,  but  if,  disregarding  such  dis- 
quahfication  in  a  matter  over  which 
the  board  has  jurisdiction  of  the 
subject  and  the  parties,  he  does 
participate  in  rendering  a  judgment 
from  which  an  appeal  is  allowed,  his 
act  and  the  action  of  the  board  will 
not  be  void,  but  only  voif^able" — cit- 
ing Carroll  County  v.  Justice,  133 
Ind.  89,  36  Am.  St.  Rep.  528,  30  N. 
E.  1085;  Rogers  v.  Felker,  77  Ga. 
46 ;  Wilson  v.  Smith,  18  Ky.  L.  Rep. 
927, 38  S.  W.  870 ;  State  ex  rel.  IClotz 
V,  Ross,  118  Mo.  23,  23  S.  W.  196; 
Fowler  v.  Brooks,  64  N.  423,  10 
Am.  St.  Rep.  425, 13  Atl.  4XJ. 

I.   <c).  Citations  for  appellees  in- 
dicate reliance  upon  the  fact  that  an 
appeal  lies  to  the  district  court.  But 
such    appeal  does 
to  afford  a  free  re- 

view of  the  merits. 
Every  reasonable  presumption  is  in- 
dulged to  support  the  action  of  the 
board  (see  Temple  v.  Hamilton 
County,  134  Iowa,  706,  112  N.  W. 
174;  Denny  v.  Des  Moines  County, 
148  Iowa,  466,  121  N.  W.  1066; 
Frichard  v.  Woodbury  County,  150 
Iowa,  584, 129  N.  W.  970 ;  Re  Ryers, 
72  N.  Y.  1,  28  Am.  Rep.  88 ;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Monona  County, 
144  Iowa,  171,  176,  122  N.  W.  820; 
Mittman  v.  Farmer,  162  Iowa,  364, 
382, 142  N.  W.  991,  Ann.  Cas.  1915C, 
1) — and  it  could  well  happen  that 
the  appellate  court  would  be  con- 
strained to  hold  that  it  could  not  in- 
terfere on  the  merits  (Denny  v.  Des 
Moines  County,  143  Iowa,  466,  121 
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N.  W.  1066) — in  a  case  in  which  it 
happened  to  be  the  fact  that  there 
would  have  been  no  system  estab- 
lished, and  hence  no  occasion  for  ap- 
pellate review  of  the  establishment, 
had  the  members  of  the  board  not 
been  personally  interested.  True  it 
is  that,  where  the  appeal  may  be 
tried  to  a  jury,  unembarrassed  by 
the  decision  appealed  from,  it  has 
led  the  courts  to  hold  that  the  mem- 
bers of  the  board  were  not  disquali- 
fied. See  Stewart  v.  Baltimore,  7 
Md.  500 ;  Scott  v.  People,  120  HI.  129, 
11  N.  E.  408;  People  ex  rel.  Samuel 
V.  Cooper,  139  ni.  461,  29  N.  E.  872. 

I.  (d).  But  these  were  distin- 
guished in  Vandalia  Levee  &  Drain- 
age Dist.  V.  Hutchins,  234  111.  31,  84 
N.  E.  715 ;  and  the  later  Illinois  case 
of  Union  Drainage  Dist.  v.  Smith, 
233  lU.  425, 16  L.RJL(N.S.)  292,  84 
N.  E.  378,  disposed  of  the  right  to 
appeal  as  an  avoidance,  by  holding 
that,  though  there  be  a  right  to  triiU 
by  jury,  "still  it  is  entirely  clear 
that,  in  providing  for  a  commission 
to  determine  the  amount  of  money 
that  shall  be  coUected  from  each 
property  owner,  the  law  of  the  land 
forbids  the  enactment  of  a  statute 
that  permits  the  selection  of  a  com- 
missioner who  personally  has  a 
property  interest  in  the  result  of  the 
deliberations  of  the  body  of  which 
he  is  a  member."  And  it  is  held  in 
Bradley  v.  Frankfort,  99  Ind.  417, 
that,  though  appeal  lies,  a  person 
who  is  financially  interested  in  the 
opening  of  a  street,  or  who  is  a 
father-in-law  to  a  person  whose 
property  will  be  affected  by  such 
opening,  is  incompetent  to  act  as  a 
commissioner  in  the  assessmrat  of 
the  benefits  and  damages. 

But  if  free  review  de  novo  were 
an  avoidance,  such  review  as  is  per- 
mitted in  this  jurisdiction  does  not 
cure  the  evil  of  interested  action  be- 
low. Appeal  which  is  closely  re- 
stricted, in  which  the  merits  are  in 
eftect  not  considered,  in  which  it  is 
almost  conclusively  presumed  that 
the  action  below  was  right  on  the 
merits  (see  Maben  v.  Olson,  — 
Iowa,  — ,  175  N.  W.  512),  surely  af- 
fords no  reason  for  permitting  an 
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interested  party  to  decide  the  fact 
merits  to  his  own  tangible  pecuniary 
advantage. 

I.  (e) .  Upon  the  fact  that  review 
of  the  action  of  the  board  is  colored 
by  treating  such  action  as  a  legisla- 
tive one,  ia  builded  the  argument 
that  the  interest  of  the  members 
cannot  be  considered.  Public  policy 
demands  that  even  what  is  in  strict- 
ness legislation  shall  be  free  from 
improper  influence.  See  Wood  v. 
McCann,  6  Dana,  366 ;  Richardson  v. 
Scott's  Bluff  County,  59  Neb.  400, 
48  LJI.A.  294,  80  Am.  St.  Rep.  682, 
81 N.  W.  319,  and  the  cases  collected 
in  Dodson  v.  McCumin,  178  Iowa, 
1216,  L.R.A.1917E,  1084,  160  N.  W. 
927.  Now,  while  it  is  true  we  may 
not  set  aside  an  act  of  the  legisla- 
ture because  it  is  tainted  with  im- 
proper influences,  the  public  policy 
which  condemns  such  influence  com- 
mands that  we  shall  not  amplify  a 
mere  rule  of  appellate  review,  which 
gives  the  act  of  the  board  the  aspect 
of  a  legislative  act  for  the  purpose 
of  review  on  the  merits,  into  a  rule 
that  we  cannot  interfere  with  the 
establishment  of  a  drainage  district 

on  the  ground  that 
:JSESi'"'*  -*  the  board  member 

who  cast  the  decid- 
ing vote  was  unduly  influenced. 
When  it  comes  to  that,  the  action  of 
the  board  is  not  beyond  our  power, 
as  is  an  act  of  assembly. 

II.  Will  any  or  alt  of  these  avoid- 
ances serve  here?  Assume  that  Mr. 
Vorhies  would  not  be  disqualified  if 
his  interest  were  not  tangible  and 
pecuniarily  substantial ;  assume 
that  the  mere  interest  of  the  mem- 
bers of  a  political  committee  in  the 
steps  that  may  tend  to  promote  the 
election  of  the  candidate  of  their 
choice  will  not  disqualify  them;  as- 
sume that  the  interests  and  preju- 
dices of  members  of  a  city  council 
will  not  disqualify  them  from  acting 
on  a  tribunal  which  considers 
whether  or  not  a  city  officer  shall  be 
removed  from  office — and  yet  the 
case  beforr  ns  is  not  decided.  None 
or  all  of  these  things  involve  the  de- 
ciding by  a  member  of  the  board  of 
supervisors  of  matters  which  will 
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take  substantial  benefits  from  the 
member  if  the  decisibp  be  one  way, 
and  will  give  such  benefits  to  him  if 
it  be  the  other  way.  It  is  conceded 
that  Vorhies  owned  approximately 
one  hundred  (100)  acres  of  land 
within  the  proposed  district.  He 
testified  that  when  there  were  floods 
all  the  bottom  land  in  his  100  acres 
would  overflow  100  rods  wide,  and 
that  probably  40  acres  west  and 
south,  and  about  the  same  amount 
of  land  on  the  east,  were  at  such 
times  subject  to  overflow.  It  ap- 
pears that  all  of  his  land  in  the  dis- 
trict is  subject  to  overflow,  so  is  all 
his  land  to  the  west,  and  there  is 
very  little  to  the  east  that  is  not. 
He  believed  that,  if  saved  from  over- 
flow, his  said  land  would  be  the  most 
productive  of  any  owned  by  him. 
He  was  very  active  in  the  canvass 
for  the  petition.  Before  he  voted  he 
was  informed  by  the  engineer 
what  lands  would  bo  included.  He 
thought  the  ditch  would  double  the 
value  of  the  lands  lying  within  the 
district.  He  remarked  to  Hoover 
that  the  establishment  was  worth 
$10,000  to  him.  He  finally  cast  the 
vote  that  established  the  district. 

n.  (a).  We  held  in  Temple  v. 
Hamilton  County,  134  Iowa,  706, 
llS  N.  W.  174,  that  establishment 
involved  the  question  whether  the 
district,  or  a  large  part  thereof,  will 
be  benefited  in  some  degree;  that 
while  there  will  be  tracts  benefited 
more  largely  than  others,  and,  while 
some  will  receive  no  very  percepti- 
ble benefit,  "all  these  things  are  sub- 
ject to  adjustment  when  the  board 
shall  come  finally  to  pass  upon  the 
classification  of  the  land  and  the  as- 
sessment of  the  costs  of  the  im- 
provement upon  the  property  within 
the  district.  All  matters  of  alleged 
unequal  or  improper  assessment  will 
then  be  considered,  and  the  board  is 
authorized  upoA  such  hearing  to  in- 
crease,  decrease,  annul,  or  afflrm  the 
apportionment  made  by  the  conunis- 
sioners."  This  makes  clear  that  in 
the  first  instance  the  board  is  given 
the  power  to  determine  the  follow- 
ing questions  of  fact:  (1)  Wheth- 
er public  utility  and  general  welfare 
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will  be  benefited  by  the  establish- 
ment; (2)  the  practicability  and 
feasibility  of  tlie  plan  proposed;  (3) 
whether  the  benefit  to  the  lands  is 
sumcient  to  warrant  the  taxation 
necessary  to  pay  the  costs ;  (4)  how 
land  shall  be  classified,  and  so  lay 
the  foundation  for  damages  to  be 
paid  and  for  taxation  to  be  raised 
according  to  benefits  received.  In- 
cluded, of  necessity,  is  the  power  to 
fix  the  limits  of  the  district.  Mr. 
Vorhies  cast  the  deciding  vote  upon 
all  these  questions.  He  decided 
against  others  in  disagreement  with 
him  that  the  system  should  be  es- 
tablished. First,  he  decided  who 
should  be  appointed  engineer,  and  so 
who  was  to  be  one  member  of  the 
body  appointed  by  the  auditor  to 
pass  upon  damages  and  benefits. 
Second,  he  decided  that  the  action  of 
the  body  of  which  said  engineer  was 
a  member  should  be  approved. 
Without  his  vote,  none  of  these 
questions  could  have  been  decided, 
without  his  vote  there  would  be  no 
drainage  system  established.  With- 
out his  vote  its  boundaries  could  not 
have  included  his  lands.  His  vote, 
then,  under  the  evidence,  made  him 
S10,000  richer  than  he  would  have 
been  had  he  not  cast  that  vote. 

III.  So  far,  we  have  in  a  way  as- 
sumed that  judges  alone  were  dis- 
qualified by  interest.  At  any  rate, 
no  great  stress  has  been  laid  upon 
how  interest  might  affect  acts  that 
are  not  in  strictness  judicial  acts. 

-^atevMt  of  ^"  inteiest  less 

owner  oi  innd  In  than   Mr.  Vorhies 

action  in  substance  like  his.  See 
Bradley  v.  Frankfort,  99  Ind.  420; 
Re  Main  Street,  137  Pa.  590, 
20  Atl.  711;  Betts  v.  Naperville,  214 
III.  380,  73  N.  E.  753;  Chase  v.  Ev- 
anston,  172  III.  403,  50  N.  E.  241; 
Shreve  v.  Cicero,  129  HI.  226,  21  N. 
E.  815.  , 

As  to  judges,  it  has  been  held  that 
a  decision  was  void  upon  which  one 
who  had  been  of  counsel,  or  tried  the 
cause  at  nisi  prius,  or  was  in  inter- 
est, gave  the  casting  vote.  Case  v. 
Hoffman,  100  Wis.  314,  44  L.R.A. 
728,  72  N.  W.  390,  74  N.  W.  220,  75 


N.  W.  945;  Oakley  v.  Aspinwall,  3 
N.  Y.  547 ;  Converse  v.  McArthur, 
17  Barb.  410;  Reg.  v.  Justices,  6  Q. 
B.  753,  115  Eng.  Reprint,  284,  1 
New  Sesa.  Cas.  490,  14  L.  J.  Mag. 
Cas.  N.  S.  73,  9  Jur.  424,  18  Q.  B. 

416,  118  Eng.  Reprint,  156;  People 
V.  Bork,  96  N.  Y.  188.  The  same 
rule  has,  however,  been  applied  to 
acts  that  are  not  the  act  of  a  judge. 
In  Hunt  v.  Chicago,  60  HI.  at  184, 
the  report  and  application  by  the 
commissioners  for  a  new  assess- 
ment was  made  by  only  two  com- 
missioners, one  of  whom  was  Mc- 
Arthur, and  it  was  said  that  if  Mc- 
Arthur was  disqualified  by  reason  of 
special  interest,  then  the  report 
should  have  been  regarded  as  made 
by  one  commissioner  alone,  and  the 
ordinance  based  upon  it  should  be 
held  void. 

III.  (a).  In  Illinois,  where  earUer 
cases  attached  importance  to  the 
fact  that  it  was  customary  (and 
therefore  permissible)  for  boards, 
say,  to  audit  the  accounts  of  the 
members,  we  find  the  case  of  Union 
Drainage  Dist.  v.  Smith,  233  111. 

417,  16  L.R.A.(N.S.)  292,  84  N.  E. 
376.  Therein  it  was  held  that  select- 
ing one  who  owns  lands  within  a 
district,  to  make  an  assessment  of 
the  benefits  accruing  from  the  im- 
provement by  a  drainage  ditch,  de- 
prives other  property  owners  of  due 
process  of  law.  It  seems  to  us  this 
Illinois  case  and  the  one  before  us 
are  identical,  except  for  the  imma- 
terial differentiation  that  the  Illi- 
nois case  deals  with  the  qualifica- 
tions of  a  commissioner  appointed  to 
apportion  assessments,  and  that 
Vorhies  acted  as  a  member  of  a 
board  of  supervisors.  Indeed,  it 
would  seem  that  such  difference 
militates  against  the  order  before 
us,  because,  while  the  ofllicer  dealt 
with  in  the  Illinois  case  was  merely 
a  commissioner  to  apportion  assess- 
ments, Vorhies  cast  the  deciding 
vote  on  finding  the  essential  facts 
upon  which  assessment  on  part  of 
anyone  could  be  predicated,  and  that 
he,  in  effect,  established  the  im- 
provement. The  said  Illinois  deci- 
sion is  approved  in  the  Vandalia 
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Case,  234  SI.  31,  84  N.  E.  716.  And 
it  is  said  in  the  Vandalia  Case  that 
the  reasoning  of  Chase  v.  Evanston, 
172  lU.  403,  50  N.  E.  241,  Murr  v. 
Naperville.  210  HI.  371,  71  N.  E. 
380,  Betts  V.  Naperville,  214  111. 
380,  73  N.  E.  752,  and  Cooley, 
Const  Lim.  7th  ed.  pp.  592,  593,  and 
1  Co.  Litt.  Butler  &  Hargraves 
Notes,  §  212,  supports  said  case. 
The  latest  pronouncement  in  Illinois 
rules  that  compensation  voted  to  an 
officer  of  a  corporation  is  illegal  if 
the  resolution  fixing  such  compensa- 
tion is  carried  by  his  vote.  Luthy 
V.  Ream,  270  111.  170, 110  N.  E.  375, 
Ann.  Cas.  1917B,  368,  citing  Mc- 
Kulta  v.  Com  Belt  Bank,  164  111.  427, 
56  Am.  St.  Rep.  203,  45  N.  E.  954; 
Vorhies  v.  Mason,  245  HI.  256,  91  N. 
E.  1056.  In  Hunt  v.  Chicago,  60  111. 
183,  it  was  said  as  to  an  assessor: 
**Where  public  officers  are  clothed 
with  important  powers,  subject  to 
but  few  effectual  restraints,  so  that 
the  rights  of  private  property  are 
almost  at  their  mercy,  it  must  be 
held  that  the  acts  of  such  officers 
must  be  free  from  ,  the  motives  of 
special  pecuniary  interest,  and 
courts  should  open  the  way  to  a 
proper  investigation  of  the  sources 
of  such  improper  motives;  to  do 
otherwise  would  be  to  encourage 
a  prostitution  of  their  powers  to 
their  own  private  ends,  by  a  judicial 
shield,  wmch  should  be  applied  to 
the  protection  of  the  oppressed." 

m.  (b).  The  constitutional  guar- 
anties recognize  as  a  primal  neces- 
^  ...  ,  sity  that  there  be 
STwl'iStVwj;.";  laws  providing  im- 
partial  tribunals  for 
the  adjudication  of 
rights.  Union  Drainage  Dist.  t. 
Smith,  233  Dl.  417,  16  L.R.A.(N.S.) 
292,  84  N.  E.  378.  The  underlying 
reasoning  is  self-evident.  The  cases 
that  voice  it  will  be  found  collected 
in  Dodson  v.  McCumin,  178  Iowa, 
1216,  L.R.A.1917C,  1084,  160  N.  W. 
927.  Roughly  speaking,  the  reason- 
ing is  that  it  is  not  material  that 
evil  results  actually  follow  the  influ- 
ence brought  to  bear;  that  even  if 
such  ev0  did  result,  it  would  natural- 
ly be  concealed;  that  the  courts  are 
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concerned  not  with  what  is  actually 
accomplished,  but  with  the  tendency 
of  improper  influences — are  con- 
cerned with  the  natural  temptation, 
and  with  the  fact  that,  while  some 
might  resist,  many  would  not.  Nor 
does  it  matter  that  the  act  be  not 
penalized  as  a  crime  so  long  as  it 
operates  against  sound  public  policy. 
Farmers'  Sav.  Bank  v.  Jameson,  175 
Iowa,  686,  L.RjV.igi6E,  362, 157  N. 
W.  460;  Dodson  v.  McCumin,  178 
Iowa,  1215,  L.R.A.1917C,  1084,  160 
N.  W.  927.  In  one  of  the  well-consid- 
ered of  our  earlier  cases  we  set  aside 
a  verdict  because  of  social  courtesies 
shown  a  juror  by  a  litigant,  even 
though  all  united  in  testifying  that 
the  litigation  was  not  mentioned, 
and  that  the  courtesies  had  no  influ- 
ence. We  put  it  all  upon  the  ground 
that  one  so  influenced  might,  in  all 
honesty,  but  yet  mistakenly,  believe 
that  he  had  not  been  influenced.  In 
one  word,  no  man  may  judge  his 
own  cause,  because  of  the  fear  the 
law  has  of  what  would  result  in  most 
cases  were  he  permitted  so  to  judge. 
We  have  held  "there  is  no  law  pre- 
venting an  officer  from  resigning," 
if  for  any  reason  he  is  dissatisfied 
with  his  compensation  (Council 
Bluffs  V.  Waterman,  86  Iowa,  693, 
53  N.  W.  289),  or  his  duties,  or  for 
any  reason  that  appeals  to  him.  It 
has  been  held  here  and  elsewhere 
that  he  should  do  so,  if  his  private 
interests  and  his  public  duties  clash, 
and  he  feels  himself  under  natural 
temptation  to  give  preference  to  his 
private  interests.  And  these  hold- 
ings have  been  based  not  so  much  on 
the  results  to  be  feared,  but  on  the 
temptations  surrounding  such  a 
clash  in  interest.  And  on  like  rea- 
soning are  based  the  decisions 
which  refuse  all  sanction  to  any 
contract  whatsoever  in  which  the 
officer  has  any  interest,  and  which  is 
made  while  he  is  such  officer. 

All  this  could  as  well  have  been 
said  of  the  case  at  bar. 

IV.  There  are  some  exceptions  to 
the  general  rule.  For  instance,  a 
judge  disqualified  to  try  the  merits 
may  still  make  a  formal  order,  re- 
xnanding  the  litigation  to  a  compe- 
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tent  judge.  Or  he  may  carry  out 
the  provisions  of  an  order  of  remand 
from  a  higher  tribunal.  In  Kogan  v. 
Wplker,  1  Wis.  597,  two  of  the  three 
judges  of  the  court  were  disquali- 
fied, but  ft  is  stipulated  that  the  re- 
maining justices  might  hear  and  de- 
cide the  cause,  and  that  such  deci- 
sion should  be  entered  as  the  decree 
of  the  court.  He  did  this  without 
assistance  from  the  others.  But  on 
the  rendition  of  the  judgment  the 
other  two  sat  pro  forma  to  make  a 
quorum,  and  the  decision  was  up- 
held. There  is  not  and  cannot  be  a 
claim  that  the  action  of  Mr.  Vor- 
hies  was  a  purely  formal  one.  What 
has  been  said  of  Walker  v.  Regan, 
supra,  introduces  that  other  excep- 
tion to  the  general  rule,  that  a  judge 
otherwise  disqualified  by  interest 
may  still  act -if  on  his  failure  to  act 
there  must  be  a  failure  of  justice. 
See  29  Cyc.  1435. 

We  have  disposed  of  every  ele- 
ment in  this  summary,  except 
whether  Mr.  Vorhies  was  so  placed 
by  statute  as  that  unless  he  acted 
justice  would  fail.  Where  that  is 
the  situation,  judges  have  been  per- 
mitted to  judge  their  own  cause,  and 
there  is  one  noted  case  wherein  the 
entire  membership  of  the  court 
were  impleaded  as  defendants,  and 
the  court  acted  ex  necessitate.  It  is 
not  action  ex  necessitate  merely  be- 
cause, if  one  judge  do  not  act,  there 
will  not  be  a  given  decision,  or  be- 
cause, without  his  acting,  the  other 
members  of  the  court  may  be  unable 
to  agree  upon  a  decision.  The  legis- 
lature may  provide  a  method  under 
which  an  appellate  court  shall  pro- 
ceed if  its  membership  be  equally  di- 
vided. But  in  the  absence  of  such 
provision,  inability  to  agree  upon  a 
„  .         .      decision  is,  as  seen. 

Drain a8re—«aeet  a     i.  j  i 

of  ncccMitj-  o2  not  to  be  cured  by 
i^H"*"^*'*'  letting  an  inter- 
ested party  cast  the 
deciding  vote.  In  the  case'  before 
us  two  of  the  three  members  of  the 
board  were  qualified  to  act.  If  they 
agreed,  these  two  could  establish 
the  district,  or  settle,  for  the  time 
being,  that  it  could  not  then  be  es- 
tablii^ed.  There  was  a  body  com- 


petent to  act  and  to  decide.  It  fol- 
lows that  Mr.  Vorhies  was  not  act- 
ing ex  necessitate.  Then,  too,  he 
could  resign  as  soon  as  it  became  ap- 
piu'ent  that  his  public  duty  and  his 
private  interests  might  clash.  It  is 
unlikely  that,  if  he  resigned  for  that 
reason,  his  successor,  chosen  from 
the  entire  body  of  the  county, 
would  be  a  person  who  also  was  dis- 
qualified. And  unlike  the  situation 
in  Rogan  v.  Walker,  supra,  it  can- 
not be  said  that  it  would  require 
years  to  make  changes  in  the  person- 
nel of  the  judges  sufl^cient  to  make 
a  disinterested  quorum.  And  see 
Case  V.  Hoffman,  100  Wis.  314,  44 
L.R.A.  728,  72  N.  W.  390,  74  N.  W. 
220,  75  N.  W.  945.  True,  the  ap- 
pointment upon  resignation  might 
have  delayed  the  establishment  of  a 
desirable  improvement.  But  so 
would  the  adverse  vote  of  any  two 
of  the  three*  members.  And  any 
such  delay  weighs  little  against  es- 
tablishing a  rule  which  would  per- 
mit one  directly  and  tangibly  inter- 
ested to  determine  as  between  him- 
self and  othera,  who,  too,  have  a  sub- 
stantial interest,  that  such  action 
should  be  taken  as  comported  best 
with  the  interest  of  the  member 
who,  in  effect,  decided  the  whole 
question  by  his  one  vote. 

It  may  be  conceded  that  much 
£hat  is  said  in  State  ex  rel.  Dorgan 
V.  Fisk,  15  N.  D.  219, 107  N.  W.  191, 
Re  Cranberry  Creek  Drainage  Dist 
128  Wis.  98,  107  N.  W.  25,  and 
some  few  other  cases,  runs  contrary 
to  the  views  we  have  expressed. 
But  we  decline  to  follow  these  cases. 

V.  Upon  careful  consideration  we 
are  unable  to  find  anything  in  either 
Shreve  v.  Cicero,  129  lU.  226,  21  N. 
£.  815,  or  State,  Jelliff,  Prosecutor, 
V.  Newark,  48  N.  J.  L.  101,  2  Atl. 
627,  that  is  relevant  to  or  aids  in 
solving  this  controversy, 

VI.  In  view  of  the  conclusions 
reached  we  find  it  unnecessary  to 
determine  objections  of  the  appel- 
lant, other  than  to  the  disqualifica- 
tion of  Vorhies. 

Reversed. 

Ladd,  Ch.  J.,  and  Preston  and 
Stevens,  JJ.,  concur. 
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properly  mleriert  as  dbqiwlifyiiig  one  to  particSpate  in  proceeding  to  ettabliili 

pabBe  improvanMit. 


There  are  apparently  but  few  cases 
wherein  the  courts  have  considered  a 
property  interest  as  affecting  a  per- 
.  son's  qualification  to  participate  in  a 
proceeding  to  establish  a  public  im- 
provement The  effect  of  such  an  in- 
terest on  one's  qualification  to  act  in 
making  an  assessment  for  a  public  im- 
provement, however,  has  been  consid- 
ered more  frequently  by  the  courts, 
and  is  discussed  in  the  annotation  in 
2  A.L.R.  1207. 

By  statute,  of  course,  one  may  be 
disqualified  from  participating  in  a 
proceeding  to  establish  a  public  im- 
provement which  affects  his  own  Hand. 
Cumberland  Valley  E.  Co?  v.  Martin 
(1905)  100  Md.  165,  59  Atl.  714;  Lick- 
ly  V.  Bishopp  (1907)  160  Mich.  256, 
114  N.  W.  69.  Compare  Foot  v.  Stiles 
(1874)  57  N.  Y.  399, 

Thus,  in  Cumberland  Valley  R.  Co. 
V.  Martin  (Md.)  supra,  the  court,  in 
construing  a  statute  which  provided 
that  examiners  of  a  proposed  road 
should  be  freeholders  in  the  county, 
not  interested,  and  not  holding  land 
through  which  the  road  was  to  run, 
held  that  where  the  proceedings  did 
not  show  a  compliance  with  ike  statu- 
tory requirements,  they  were  void. 

So,  in  construing  a  Michigan  stat- 
ute which  provided  that  a  commission- 
er could  not  act  in  establishing  a  drain 
if  h^  his  wife,  or  his  child  owned  land 
vhich  would  be  subject  to  assessment 
for  benefits,  or  was  otherwise  dis- 
qaalified,  it  has  been  held  that  a  mort- 
gagee  of  land  subject  to  assessments 
for  a  drain  could  not  participate  in 
^e  proceedings  for  its  establishment. 
Uckly  T.  Bishopp  (1907)  160  Mich. 
256,  114  N.  W.  69. 

But  in  Foot  v.  Stiles'  (N.  Y.)  supra, 
it  was  held  that  under  a  statate  dis- 
11  A.L.R.— 18. 


qualifying  a  judge  from  sitting  in  any 
Case  in  which  he  was  interested,  own- 
ership of  land  through  which  a  pro- 
posed highway  was  to  pass  did  not  dis- 
qualify a  commissioner  to  participate 
in  proceedings  to  establish  the  high- 
way. The  court  decided  that  the  stat- 
ute applied  only  to  judges  eo  nomine, 
and  not  to  highway  commissioners. 

In  the  reported  case  (Stahl  v.  Ring- 
gold County,  ante,  185)  it  is  held 
that,  even  in  the  absence  of  a  statute 
applicable  to  the  situation,  a  drainage 
district  is  not  legally  established  by 
the  vote  of  a  board  of  three  su- 
pervisors, where  one  member  votes 
against  the  establishment  of  the  dis- 
trict, and  one  of  the  two  members  who 
vote  in  its  favor  owns  land  in  the 
proposed  district,  which  would  be  very 
materially  benefited  by  the  action  of 
the  board. 

Under  an  IlHnois  Farm  Drainage 
Statute,  which  provided  for  an  appeal 
from  the  action  taken  by  the  commis- 
sioners to  the  county  court,  and  for  a 
trial  de  novo  in  the  latter  court,  it 
has  been  held  that  owners  of  land  in 
a  drainage  district  were  qualified  to 
act  as  commissioners  of  the  district 
in  enlarging  its  territory.  People  ex 
rel.  Samuel  v.  Cooper  (1891)  189  111. 
461,  29  N.  E.  872.  See  to  the  same 
effect,  Harmon  Drainage  Dist.  v,  Park- 
er (1916)  200  ni.  App.  577.  It  has 
been  explained,  however,  that  the  rule 
in  Illinois  whidi  permits  one  to  par- 
ticipate in  a  proceeding  to  establish 
or  enlarge  a  public  improvement  af- 
fecting his  own  land  applies  only  to 
those  proceedings  from  which  an  ap- 
peal is  provided,  to  another  tribunal 
where  the  issues  may  be  tried  by  a 
jury.  See  Vandalia  Levee  Drainage 
Dist.  V.  Hutchina  (1908)  234  111.  31, 
84  N.  E.  715.  W.  S.  B. 
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STATE  OF  IOWA,  Appt., 

V. 

.    JOE  T.  LAW. 

lotta  Supreme  Court  — October  3,  1920, 

(—  Iowa,  — ,  179  N.  W.  145.) 

Conspiracy  —  agreement  to  commit  act  which  requires  two  to  commit. 
-    An  agreement  between  two  persons  to  commit  a  crime,  the  commission 
of  which  requires  the  joint  act  of  two  persons,  is  not  conspiracy. 
[See  note  on  this  ^uesfton  hegimdng  on  page  196.] 


Appeal  by  the  State  from  a  judgment  of  the  District  Court  for  Polk 
County  (Meyer,  J.)  sustaining  a  demurrer  to  an  indictment  charging  de- 
fendant with  the  crime  of  conspiracy  to  commit  adultery.  A^rmed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  H.  M.  Hamer,  Attorney 
General,  and  F.  C.  Davidson,  Assistant 
Attorney  General,  for  the  State : 

An  agreement  to  commit  adultery 
may  be  the  object  of  a  conspiracy. 

State  V.  Glemenson,  123  Iowa,  525, 
99  N.  W.  139;  United  States  v.  Holte, 
236  U.  S,  140,  69  L.  ed.  504,  L.RA. 
1915D,  281,  35  Sup.  Ct.  Rep.  27X ;  State 
V.  Sanders,  30  Iowa,  582;  State  v.  Don- 
ovan, 61  Iowa,  278,  16  N.  W.  130,  4 
Am.  Crira.  Rep.  25;  State  v.  Hender- 
son, 84  Iowa,  161,  50  N.  W.  758. 

No  formal  agreement  is  necessary 
to  constitute  the  crime  of  conspiracy. 

8  Cyc.  621,  and  cases  cited  under 
note  8;  Hyde  v.  United  States,  225  U. 
S.  347,  56  L.  ed.  1114,  32  Sup.  Ct.  Rep. 
793,  Ann.  Gas.  1914 A,  614;  Diggs  v. 
United  States,  136  C.  G.  A.  147,  220 
Fed.  545;  Hays  v.  United  States,  145  G. 
G.  A.  294,  231  Fed.  106;  United  States 
v.  Rabinowich,  238  U.  S.  78,  69  L.  ed. 
1211,  36  Sup.  Ct.  Rep.  682;  Badders  v. 
United  States,  240  U.  S.  391,  60  L.  ed. 
706,  36  Sup.  Ct.  Rep.  367;  State  v. 
Crofford,  133  Iowa,  478,  110  N.  W.  921; 
State  T.  Gilmore,  151  Iowa,  618,  35 
L.R.A.CN.S.)  1084,  132  N.  W.  63;  Com. 
V.  Demain,  Brightly  (Pa.)  441;  Reg.  v. 
Whitechurch,  L.  R.  24  Q.  B.  Div.  420, 
59  L.  J.  Mag.  Gas.  N.  S.  77,  62  L.  T. 
N.  S.  124,  38  Week.  Rep.  336,  16  Cox, 
C.  C.  743,  54  J.  P.  472,  8  Am.  Grim. 
Rep.  1;  Solander  v.  People,  2  Colo.  48; 
Johnson  v.  People,  83  Colo.  224,  108 
Am.  St.  Rep.  85,  80  Pac.  133;  People 
v.  Murphy,  101  N.  Y.  126,  54  Am.  Rep. 
661,  4  N.  E.  326,  6  Am.  Grim.  Rep.  194; 
Weightnovel  v.  State,  46  Fla.  1,  35  So. 
856;  People  v.  Davis,  56  N.  Y.  95. 

The  state  is  a  party  to  every  mar- 


riage relation,  and  is  thereby  interest- 
ed in  the  preservation  of  its  purity. 

Drew  V.  Thaw,  235  U.  S.  432,  59  L. 
ed.  302.  35,Sup.  Ct.  Rep.  137;  SUte  v. 
Glemenson,  123  Iowa,  524,  99  N.  W. 
139. 

The  Offense  of  conspiracy  to  commit 
adultery  is  not  merged  witii  the  crime 
of  adultery. 

State  V.  Femald,  88  Iowa,  653,  65 
N.  W.  534;  State  t.  Brown,  95  Iowa,. 
381,  64  N.  W.  277. 

Mr.  C.  C.  Putnam,  for  appellee : 

Where  an  indictment  charges  a  con- 
spiracy between  a  man  and  woman, 
only,  to  commit  adultery  one  with  the 
other,  and  no  other  person  outside  of 
the  combination  is  involved,  they  are 
the  only  two  persons  who,  alone,, 
could  commit  the  substantive  offense 
of  adultery,  and  cannot  be  subjected 
to  a  charge  of  conspiracy  for  commit- 
ting the  same  crime,  and  thereby  be 
made  to  suffer  twice  for  the  same  of- 
fense, or  be  subjected  to  a  severer 
punishment  on  a  conviction  of  the 
conspiracy  than  may  be  imposed  for 
the  substantive  offense  itself,  and  the 
indictment  is  demurrable. 

Miles  V.  State,  68  Ala.  390;  Shannon 
V.  Com.  14  Pa.  226;  State  ex  rel.  Dur- 
ner  v.  Huegin,  110  Wis.  189.  62  L.R.A. 
700,  86  N.  W.  1046,  15  Am.  Grim.  Rep. 
332;  Thomas  v.  United  States,  17 
L.R.A.(N.S.)  720,  84  G.  C.  A.  477,  156 
Fed.  897;  United  States  v.  Dietrich. 
126  Fed.  664;  State  v.  Glemenson,  123 
Iowa,  524,  99  N.  W.  189;  12  G.  J,  p.  554, 
§  19. 

An  indictment  for  conspiracy  to 
commit  a  crime  will  not  lie  where  a 
concert  and  plurality  of  agents  are 
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necessary  elements  of  th^  substantive 
offense  for  the  commission  of  whicli  a 
conspiracy  is  alleged  to  have  been- 
formed. 

United  Stetes  v.  Burke,  221  Fed. 
1014;  United  States  v.  New  York  C. 
ft  H.  R.  R.  Co.  146  Fed.  298;  Chad- 
wick  T.  United  States,  72  C.  C.  A.  343. 
141  Fed.  225;  Miles  v.  State.  68  Ala. 
390;  Shannon  v.  Com.  14  Fa.  226;  12 
C.  J.  p.  554,  §  19. 

Stevens,  J.,  delivered  the  opinion 
of  the  court: 

The  ground  of  the  demurrer  is 
that  the  indictment  which  charged 
the  defendant,  a  married  man,  with 
conspiring,  confederating,  and 
agreeing  with  one  Clara  Watts  to 
meet  together  in  a  room  of  a  hotel 
in  Des  Moines,  Iowa,  for  the  purpose 
of  committing  adultery,  does  not  al- 
1^  criminal  offense.  The  consum- 
mation of  the  act  is  also  alleged.  No 
third  party  is  involved.  The  prose- 
cution is  based  upon  §  5059  of  the 
Code  of  1897. 

The  precise  question  presented 
has  not  been  passed  upon  by  this 
court,  but  has  been  before  the  courts 
of  bt^er  jurisdictions.  So  far  as  we 
are  advised,  they  have  uniformly 
held  tiiat  an  agreement  to  commit  an 
offense,  whi<£  can  only  be  com^ 
mitted  by  the  con- 
coBMpirMr-  certed  action  of  the 
MMHit  met  two  persons  to  the 
S&^tt  mC!^  agreement,  does  not 
amount  to  conspir- 
acy. Shannon  v.  Com.  14  Fa.  226; 
Miles  V.  State,  58  Ala.  390;  State  ex 
nd.  Dumer  v.  Huegin,  110  Wis.  189. 
62  L.R.A.  700,  85  N.  W.  1046,  16 
Am.  Crim.  Rep.  332;  Thomas  v. 
United  States,  17  L.R.A.(N.S.)  720, 
84  C.  C.  A.  477, 156  Fed.  897 ;  United 
States  Y-  Dietrich  (C.  C.)  126  Fed. 
664;  United  States  v.  New  York  C. 
k  H.  R.  R.  Co.  (C.  C.)  146  Fed.  298 ; 
United  States  v.  Burke,  (D.  C.)  221 
Fed.  1014.  To  the  same  effect,  see  2 
Wharton,  Crim.  Law,  11th  ed.  § 
1602. 
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The  crimes  most  frequently  re- 
ferred to  as  coming  within  the  class 
designated  are  adultery,  bigamy,  in- 
cest, and  dueling.  An  implied 
recognition  of  this  rule  is  contained 
in  State  v.  Clemenson,  123  Iowa,  524, 
99  N.  W.  139.  Agreements  between 
a  victim  and  another  person  to  pro- 
duce an  abortion,  and  for  the  trans- 
portation of  a  female  from  one  state 
to  another  for  the  purpose  of  prosti- 
tution, are  cited  by  the  attorney  gen- 
eral as  analogous  in  principle  to  the 
case  at  bar,  but  the  court  in  United 
States  v.  Holte,  236  U.  S.  140,  59  L. 
ed.  504,  L.R.A.1915D,  281,  35  Sup. 
Ct.  Rep.  271,  in  which  the  accused 
was  charged  with  having  conspired 
with  another  person  for  her  trans- 
portation from  Illinois  to  Wisconsin, 
for  the  purpose  of  prostitution,  spe- 
cifically recognized  the  principle 
above  stated.  The  act  of  producing 
an  abortion  may  be  committed  by  a 
pregnant  woman  upon  herself  with- 
out the  concurrence  or  concerted  ac- 
tion of  another  person,  but  the  crime 
of  adultery  is  possible  only  by  the 
concerted  action  of  two  persons,  m 
such  case,  the  agreement  between 
the  parties  is  a  part  of  the  offense  it- 
self. If,  however,  the  agreement 
charged  is  between  several  persons, 
and  is  to  cause  the  offense  to  be  com- 
mitted by  others,  or  between  a  mem- 
ber of  the  combination  and  a  person 
outside  of  it,  it  may  amount  to  a  con- 
spiracy. State  V.  Clemenson,  supra. 
The  agreement  charged  in  the  nidic^ 
ment  is  limited  to  the  defendant  and 
the  woman  with  whom  the  unlawful 
act  was  committed.  There  was  no 
participation  therein  by  a  third  per- 
son. In  harmony  with  the  uniform 
course  of  judicial  decisions,  we  hold 
that  the  indictment  does  not  charge 
crime.  The  demurrer  was  therefore 
properly  sustained. 
Affhmed. 

Weaver,  Ch.  J.,  and  Ladd  and  Ar- 
thur, JJ.,  concur. 
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Conqiiracy  to  commit  adultery  or  other  oStaae  wfakh  can  on^  be  conunitted 
hj  the  concerted  adkm  of  the  pi^  ies  to  it 


The  broad  proposition  is  stated  in 
the  reported  case  (State  v.  L&W,  ante, 
194) ,  as .  sustained  by  the  authorities, 
that  an  agreement  to  commit  an  offense 
which  can  only  be  committed  by  the 
concerted  action  of  the  two  persons  to 
the  a^^reement  does  not  amount  to  con- 
spiracy. Wh^e  this  statement  of  the 
rule  appears  correct,  it  seems  that  the 
rule  has  only  a  narrow  application. 
The  present  note  is  intended  to  point 
out  the  application  and  limitations  of 
the  rule,  and  for  that  purpose  is  con- 
fined to  cases  which  consider  the 
principle  .involved.  In  other  words, 
the  note  includes,  only  cases  which 
discuss  the  rule  or  principle  above  in- 
dicated, and  does  not  exhaustively'  cov- 
er the  particular  classes  of  cases  cited 
herein.  The  theory  appears  to  be  that 
where  certain  crimes,  such  as  adul- 
tery, require  the  concerted  action  of 
two  persons,  these  persons  cannot  be 
charged  both  with  a  conspiracy  to 
commit  the  offense  and  also  with  the 
offense  itself;  but  that  the  conspiracy 
is  merged  into  the  substantive  offense, 
or  at  least  is  such  an  integral  part  of 
it  that  the  two  cannot  be  considered 
separate  offenses.  And  if  the  offense 
is  not  committed,  the  agreement  to 
commit  it  on  the  part  of  the  immediate 
persons  concerned  is  a  mere  intent, 
not  punishable  as  a  conspiracy.  Some 
of  the  decisiona  refer  to  the  matter 
of  double  jeopardy  in  case  the  rule 
were  otherwise;  others  show  that  in 
some  instances  the  punishment  for 
conspiracy,  if  this  crime  under  such 
circumstances  is  sanctioned  by  the 
courts,  is  greater  than  for  the  offense 
itself,  which  is  unreasonable;  and  oth- 
er cases  bring  out  the  point  that, 
where  the  legislature  prescribes  a 
punishment  for  a  particular  offense, 
it  cannot  be  regarded  as  intending 
another  and  different  punishment  for 
an  act  which  is  a  necessary  part  of 
that  offense.  The  rule  seems  logical 
as  applied  to  certain  classes  of  crimes 
which  necessarily  require  the  agree- 


ment of  two  parties  to  commit  th^ 
But  its  application  appears  to  be  lim- 
ited to  cases  where  the  parties  charged 
with  conspiracy  are  the  only  ones  par- 
ticipating in  the  agreement  to  commit 
the  crime,  and  where  their  concerted 
action  is  essential  to  the  commission 
of  the  crime.  The  cases  cited  will 
make  plainer  the  limitations  and  ap- 
plication of  the  rule. 

The  only  cases  found  directly  in 
point  on  this  question,  as  regards 
adultery,  have  held,  in  accord  with 
State  v.  Law  (reported  herewith), 
that  an  indictment  will  not  lie 
for  a  conspiracy  to  commit  adul- 
tery. Shannon  v.  Com.  (1850)  14  Pa. 
226;  Miles  v.  State  (1877)  58  Ala.  390. 
In  the  Shannon  Case  the  court  said: 
*The  sum  of  the  charge  is  joint  con- 
sent, which  is  an  ingredient  in  every 
fornication  or  adultery;  and  if  it  were 
separately  a  substantive  offense,  par- 
ties, acquitted  of  actual  connection, 
might  be  put  on  trial  for  what  would 
be,  in  morals,  a  lower  degree  of  the 
same  transgression.  The  statute 
which  made  it  a  temporal  offense  con- 
tains no  provision  for  splitting  it  into 
degrees,  like  homicide,  to  give  the 
prosecution  of  it  more  than  a  single 
chance  of  success.  If  consent  to  an 
adultery  be  a  lower  degree  of  temporal 
crime,  why  might  not  the  parties  to  it 
be  found  guilty  of  it  on  an  indictment 
for  actual  connection?  Because,  it 
may  be  said,  confederacy  is  an  offense 
of  a  different  stamp.  It  is  so  in  form, 
but  not  in  substance,  else  an  adultery 
or  a  fornication,  consummaterl,  would 
consist  of  distinct  and  different  crimes. 
But  to  call  the  thing  by  different 
names  would  not  enable  the  attorney 
general  to  put  the  parties  twice  in 
jeopardy  for  it.  .  .  .  It  is  impos- 
sible to  lay  down  a  rule  for  all  cases; 
bat  it  may  be  said  that  where  concert 
Is  a  constituent  part  of  the  act  to  be 
done,  as  it  is  in  fornication  and  adul- 
tery, a  party  acquitted  of  the  major 
cannot  be  indicted  of  the  minor.  If 
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it  were  an  integral  offense,  and  not  an 
integrant  part  of  one,  he  might  other- 
wise be  convicted  of  it,  though  he  had 
been  before  convicted  of  the  whole. 
We  understand  that  thia  plaintiff  in 
error  had  been  acquitted  of  actual 
adultery;  and  though  the  faet  la  not 
found  in  the  record,  it  shows  how  read- 
ily an  indictment  for  the  aubatance 
of  the  same  thing  in  another  form 
might  be  made  a  means  of  oppreasion. 
When  an  adulterous  enterprise  has 
been  relinquished — and  it  ought,  like 
every  other  criminal  design,  to  have 
its  locos  penitentlse — it  is  impossible 
to  believe  that  society  has  been  so 
scathqd  by  it  as  to  admit  of  no  propi- 
tiation for  it  but  public  castigation. 
.  .  .  Doubtless  a  confederacy  to  dis- 
honor a  man  and  disgrace  his  family, 
by  debauching  his  wife,  would  be  in- 
dieta]t>le  at  the  outset ;  but  it  would  be 
more  guil^  in  its  object,  and  mia- 
ehievoQs  in  its  consequences,  than  an 
appointment  for  the  indulgence  of  a 
passion  or  the  gratification  of  a  desire. 
Be»des,  the  danger  from  the  uncer- 
tainty of  the  evidence  would  be  im- 
minent. The  purest  intimacy  is  some- 
times mistaken  for  an  intrigue,  whieh 
is  alwi^  a  mystery;  and  the  reputa- 
tion of  many  a  virtuous  wife  is  sac- 
rificed to  the  insinuations  of  an 
enemy,  working  on  the  credulity  of  a 
suspicious  husband.  Would  it  mend 
the  matter  much,  to  make  the  grounds 
of  such  suspicions  a  subject  of  public 
investigation?  Decency  and  justice 
require  that  such  investigations  be  not 
encouraged." 

In  Miles  v.  State  (Ala.)  supra,  the 
court  followed  the  Shannon  Case,  and 
stated  that,  as  long  as  the  parties  have 
proceeded  no  further  than  to  consent 
and  agree,  the  oifense  rests  in  mere 
intention,  and  the  criminal  intent  must 
be  accompanied  by  an  act  in  further- 
ance of  itf  before  it  is  the  subject  of 
indictment. 

But  it  baa  been  held  that  the  crime 
of  conspiracy  may  be  committed  by 
conspiring  with  a  third  person,  not  the 
immediate  par^  to  the  intended  un- 
lawful act,  to  commit  adultery.  State 
V.  Clemenson  (1904)  123  Iowa,  524,  99 
N.  W.  139.  The  statute  provided  that 
"if  any  two  or  more  persons  conspire 


or  confederate  together  with  the 
fraudulent  or  malicious  intent,  wrong- 
fully to  injure  the  person,  character, 
business,  property  or  rights  in  prop- 
erty of  another,  or  to  do  any  illegal 
act  injurious  to  the  public  trade, 
health,  morals  or  police,  or  to  the  ad- 
ministration of  public  justice,  or  to 
commit  any  felony,  they  are  guilty  of 
a  conspiracy."  The  court  distin- 
guished the  cases  of  Shannon  v.  Com. 
(Pa.)  and  Miles  v.  State  (Ala.)  supra, 
as  follows:  "In  those  decisions  the 
agreement  of  a  married  woman  to  have 
intercourse  with  a  man  other  than  her 
husband  was  held  not  to  amount  to  a 
conspiracy  to  commit  adultery,  for 
that  the  consent  involved  was  a  part 
of  the  offense  itself.  One  may  aid 
and  abet  in  adultery  witiiout  actually 
participating  in  the  act.  .  .  .  And 
we  can  discover  no  ground  for  saying 
that  a  combination  to  commit  the  un- 
lawful act,  not  an  agreement  between 
the  immediate  parties  to  the  intended 
crime,  may  not  constitute  a  conspir- 
acy." 

And  in  State  v.  Reiners  (1910)  80 
N.  J.  L.  196,  76  Atl.  380,  it  was  held 
that,  under  the  New  Jersey  statute, 
an  indictment  for  conspiracy  was  suf- 
ficient which  charged  the  defendant 
with  procuring  men,  by  the  offer  of 
money,  to  commit  adultery  with  a  mar- 
ried woman  for  the  purpose  of  obtain- 
ing evidence  against  her,*  and  which 
alleged  an  attempt  on  the  part  of  such 
men  to  carry  out  the  object  of  the 
conspiracy.  It  was  said:  "The  ar- 
gument advanced  in  support  of  the  mo- 
tion to  quash  is  that  to  solicit  one  to 
commit  adultery  is  not  a  common-law 
crime,  and  therefore  a  conspiracy  to 
procure  the  commission  of  adultery  is 
not  a  conspiracy  to  have  a  crime  com- 
mitted, and  consequently  this  indict- 
ment would  not  be  good  under  the 
common  law.  It  is  further  urged  that 
'our  statute  does  not,  in  terms,  embrace 
a  conspiracy  of  this  character,  and 
therefore,  as  the  indictment  cannot  be 
supported  under  statute  or  common 
law,  it  charges  no  indictable  offen.se. 
These  arguments  have  no  legal  foun- 
dation. Adultery  is  made  a  crime  by 
statute  in  this  state,  and  to  procure 
the  commission  of  adultery  is  to  pro- 
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cure  the  commission  of  a  crime.  The 
statute  of  this  stat^  regarding  con- 
spiracies .  .  .  declares  it  to  be  a 
crime  to  conspire  to  commit  any  act 
for  the  'perversion  or  obstruction  of 
justice  or  the  due  administration  of 
the  laws/  .  ...  An  agreement  to 
procure  a  woman  to  commit  the  crime 
of  adultery,  followed  by  the  hiring  of 
a  person  to  assist  in  procuring  the 
crime .  to  be  committed,  and  the  at- 
tempt of  the  employed  to  have  the  pur- 
pose of  the  illegal  agreement  carried 
out,  although  the  attempt  fails,  is  a 
conspiracy  to  pervert  the  due  admin- 
istration of  the  law,  and  those  who 
combine  for  such  purpose,  and  ihea 
attempt  to  carry  it  out  in  the  manner 
charged  against  these  defendants  in 
this  indictment,  are  persons  guilty  of 
a  perversion  or  obstruction  of  justice 
•or  the  due  administration  of  the  laws, 
and  this  count  properly  charges  them 
with  that  offense." 

The  doctrine  that,  "where  concert  of 
action  is  necessary  to  the  offense,  con- 
spiracy does  not  lie,*'  is  well  consid- 
ered in  State  ex  rel.  Dumer  v.  Huegin 
(1901)  110  Wis.  189,  62  L.R.A.  700,  85 
N.  W.  1046,  15  Am.  Grim.  Rep.  332,  in 
which  the  coui-t  said  that,  although  the 
principle  was  familiar,  its  application 
was  necessarily  confined  within  very 
narrow  limits;  that  it  did  not  extend 
to  a  situation  where  mere  combination . 
to  effect  an  object  is  itself  criminal, 
and  not  merged  in  a  crime  of  higher 
degree;  that  the  rule  applies  where 
the  immediate  effect  of  the  consumma- 
tion of  the  act  in  view,  which  is  the 
gist  of  the  offense,  reaches  only  the 
participants  therein,  and  is  in  such 
close  conection  with  a  major  wrong  as 
to  be  inseparable  from  it,  as,  for  in- 
stance, in  the  offense  of  .adultery,  big- 
amy, incest^  or  dueling;  that  where  an 
act  is  an  offense,  as  in  the  case  of 
adultery,  it  cannot  be  made  a  different 
offense  because  of  the  circumstance 
that  in  the  conception  of  it  a  preced- 
ent agreement  by  two  persons  is  nec- 
essary; but  that  if  the  act  is  preceded 
by  an  agreement  between  several  per- 
sons to  cause  the  offense  to  be  com- 
mitted by  others,  or  between  a  member 
of  the  combination  and  a  person  out- 
aide  of  it,  the  gist  of  the  precedent 


concurrence  is  the  wrongful  agree- 
ment; that  those  concerting  to  eanse 
the  crime  to  be  committed  may  be 

prosecuted  for  the  offense  of  conspir- 
acy, and  those  guilty  of  the  act  which 
the  combination  was  formed  to  bring 
about  may  be  prosecuted  for  that,  al- 
though the  effect  thereof  is  to  pros- 
ecute one  of  the  parties  for  both  of- 
fenses; and  that  it  is  only  where  the 
concurrence  to  commit  an  offense  and 
the  consummated  act  are  so  connected 
that  they  really  constitute  one  act, 
every  element  inculpatory  of  each 
party,  so  that  separation  of  the  whole 
into  its  constituent  elements  and  a 
prosecution  for  each  as  a  distinct  of- 
fense would  place  the  parties  twice  in 
jeopardy,  that  the  rule  applies. 

The  limitations  on  the  doctripe  that, 
"where  concert  is  necessary  to  the  of- 
fense, conspiracy  does  not  lie,"  are 
shown  by  the  case'  of  State  ex  rel. 
Dumer  V.  Huegin  (Wis.)  supra,  where 
the  court  held  that  the  doctrine  was 
not  applicable  to  a  charge,  brought 
against  newspaper  publishers,  of  con- 
spiracy to  injure  another  publisher  in 
his  business,  it  being  said  that  there 
was  no  room  whatever  for  saying^that 
the  prosecution  for  the  offense  in  ques- 
tion would  result  in  the  separation 
of  it  from  another  and  greater  of- 
fense, as  in  the  case  where  persons 
guilty  of  .the  crime  of  adultery  were 
prosecuted  for  a  conspiracy  to  commit 
that  offense;  and  that  the  fact  that  it 
would  not  be  practicable,  or  even  pos- 
sible, under  the  circumstances,  for  one 
person  alone  to  commit  the  act,  i.  e., 
of  injury  to  the  business  of  the  pub- 
lishing company',  which  was  the  al- 
leged object  of  the  combination,  did 
not  militate  against  the  prosecutioil  of 
all  the  parties  to  the  combination  as 
guilty  of  the  crime  of  conspiring  wil- 
fully and  maliciously  to  injure  such 
company  in  its  business. 

In  a  number  of  Federal  cases,  the 
contention  has  been  made  that  the 
rule  prohibiting  conspiracy  to  commit 
an  offense  which  required  the  concert- 
ed action  of  the  parties  to  the  alleged 
conspiracy  should  apply,  but  usually 
the  contention  has  been  overruled,  on 
the  ground  either  that  the  particular 
offense  did  not  require  concert  of  ac- 
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tion,  or  that  other  parties  than  the 
immediate  parties  to  the  offense  were 
cnsaged  in  the  conspiracy,  which  thus ' 
was  a  distinct  send  separate  offense. 
These  cases  will  make  clearer  the  lim- 
itations and  application  of  the  rule 
indicated,  although  it  should  be  ob- 
served that  there  are  perhaps  other 
cases  involvins:  similar  facts  which  are 
I  not  included  in  the  note,  for  the  rea- 
!  son  that  the  principles  discussed  here- 
in were  not  considered  by  the  court. 

The  doctrine  that,  where  concert  of 
action  and  plnrality  of  agents  in  an 
agreement  are  indi^penaable  ta  the 
commission  of  an  offense,  an  indict- 
ment will  not  lie  for  conspiracy 
afrainst  two  persons  only,  charging 
them  with  an  agreement  to  commit  the 
offense,  is  applied  in  United  States  t. 
Dietrich  (1904)  126  Fed.  664,  where  an 
indictmen^  was  found  against  two  per- 
sons, charging  the  one  with  agreeing 
to  receive,  and  the  other  with  agreeing 
to  give,  a  certain  sum  of  money  to  pro- 
care  a  postmastership  for  the  latter 
from  the  former,  a  ■  United  States 
Senator.  It  was  held  that  the  indict- 
ment was  insufficient  to  charge  a 
conspiracy,  under  the  Federal  stat- 
ute relating  to  conspiracy  by  two 
or  more  persons  to  commit  an  of- 
fense against  the  United  States,  but 
charged  an  .  offense  under  another 
statute  relating  to  the  receiving,  or 
agreeing  to  receive,  by  members  of 
Congress,  and  the  giving,  or  agreeing 
to  give,  to  them,  any  valuable  con- 
sideration for  the  purpose  of  procur- 
ing any  contract  or  office  from  the  gov- 
ernment. 

United  States  r.  Dietrich  (Fed.) 
aupra,  was  distinguished  in  United 
States  V.  Grand  Trunk  R.  Co.  (1915) 
225  Fed.  283,  where  an  indictment  was 
found  against  a  railway  company,  and 
others,  for  conspiracy  to  violate  the 
Interstate  Commerce  Act,  by  the  giv- 
ing and  receiving  of  rebates,  the  court 
taking  the  view  that  since  the  act  pro- 
vided a  punishment  only  for  the  giver 
of  the  rebate,  and  not  for  the  receiver, 
all  of  the  parties  to  the  conspiracy 
were  not  guilty  of  the  substantive  of- 
fense prohibited  by  the  act,  and  that 
they  therefore  might  be  indicted  for 
conspiracy   to    commit    an  offense 


against  the  laws  of  the  United  States, 
regardless  of  the  penalty. 

There  are  certain  crimes,  it  was 
said  in  United  States  v.  New  York  C. 
&  H.  R.  R.  Co.  (1906)  146  Fed.  298, 
which  require  for  their  commission 
the  concurrent  action  and  co-operation 
of  more  than  one  persoii.  such  as  duel- 
ing or  bigamy;  and  when  the  concur- 
rent action  of  two  persons  is  necessary 
to  perpetrate  a  certain  crime,  it  seems 
difficult  to  claim  that  their  agreement 
to  act  is  in  law  a  conspiracy,  and  their 
act  a  distinct  crime,  and  that  the 
agreement  to  act  can  be  punished  more 
severely  than,  or  differently  from,  the 
act  itself.  And  it  was  held  that  the 
offense  of  giving  or  receiving  rebates 
was  such  an  act,  requiring  the  concur- 
rence of  two  persons ;  and  that,  there- 
fore, a  demurrer  should  be  sustained 
to  an  indictment  which  charged  a  con- 
spiracy to  commit  an  offense  against 
the  United  States  hy  inducing  the  giv- 
ing and  taking  of  rebates  in  violation 
of  the  "Elkins  Act."  This  decision  ap- 
parently proceeded  upon  the  assump- 
tion that  the  taking  as  well  as  the 
giving  of  a  rebate  was  a  substantive 
Offense,  and  upon  that  ground  appears 
to  be  distinguishable  from  United 
States  v.  Grand  Trunk  a  Co.  (Fed.) 
Bupra.  The  decision  is  affirmed  in 
(1909)  212  U.  S.  481,  500,  63  L.  ed. 
618,  624,  29  Sup.  Ct.  Rep.  304,  309,  but 
the  point  under  consideration  was  not 
before  the  Federal  Supreme  Court  for 
decision. 

It  was  held  also  that  the  fact  that 
the  indictment  charged  that  a  number 
of  persons  were  parties  to  the  con- 
piracy,  instead  of  two,  as  in  United 
States  V.  Dietrich  (Fed.)  supra,  would 
not  distinguish  it  from  that  case, 
where  the  only  persons  who  were  in- 
dicted represented  either  the  giver  or 
the  receiver  of  the  rebate.  United 
States  V.  New  York  a  &  H.  R.  R.  Co. 
(Fed.)  supra. 

But  where  the  indictment  was  not 
against  persons  charged  with  giving 
and  receiving  the  rebate,  but  against 
third  persons,  who,  it  was  charged, 
conspired  to  induce  shippers  to  accept 
a  rebate,  it  was- held  that  the  rule  re- 
garding plurality  of  agents  was  not 
applicable.   Thomas  v.  United  States 


Digitized  by  Google 


200 


AMERICAN  LAW  REPOBTS,  ANNOTATED.        [11  AUL  v 


(1907)  17  UEJL(NA)  720,  84  C.  C. 
A.  477,  166  Fed.  897.  The  court  after 
referring  to  the  statement  in  Wharton 
On  Criminal  Law  that,  "when  to  the 
idea  of  an  offense  plurality  of  agents 
is  logically  necessary,  conspiracy, 
which  assumes  the  voluntary  accession 
of  a  person  to  a  crime  of  such  a  char- 
acter Uiat  it  is  aggravated  by  a  plural- 
ity of  agents,  cannot  be  maintained," 
called  attention  to  the  fact  that  the 
author  did  not  make  it  clearly  appear 
whether  he  limited  immunity  from  the 
charge  of  conspiracy  to  those  who 
were  the  sole  and  necessary  actors  in 
the  commission  of  the  substantive  of- 
fense, or  whether  he  included  in  the 
rule  of  immunity  against  conspiracy, 
persons  who  might  have  conspired  to 
induce  others  to  commit  the  offense. 
It  was  said  that  if  the  applicability 
of  the  doctrine  was  limited  to  the 
former  class,  it  was  correct;  that  it 
could  not  be  that,  if  the  crime  of  big- 
amy, for  instance,  was  punishable  in 
a  certain  way,  the  two  parties  who 
alone  could  commit  it  could  be  sub- 
jected to  a  choi^  of  conspiracy. for 
committing  the  some  crime,  and  there- 
by made  to  suffer  twice  for  exactly  the 
same  offense,  or  be  subjected  to  a 
severer  punishment  on  a  conviction 
for  the  conspiracy  than  was  imposed 
upon,  the  substantive  offense  itself. 
But,  it  was  pointed  out,  if  persons 
combine  to  induce  others  to  commit 
bigamy,  they  may  be  punished  as  for 
a  conspiracy.  Distinguishing  the  case 
of  United  States  v.  New  York  C,  &  H. 
R.  R.  Co.  (Fed.)  supra,  the  court  point* 
ed  out  that  in  that  c^se  the  only  per- 
sons indicted  for  conspiracy  were 
those  representing,  on  the  one  hand, 
the  giver,  and,  on  l^e  otiier  hand,  the 
receiver,  of  the  rebate;  while,  in  the 
case  before  it,  the  sole  defendants  were 
neither  givers  nor  receivers  of  an  un- 
lawful rebate,  but  occupied  the  posi- 
tion of  intermediaries,  being  charged 
with  conspiracy  to  bring  about  the 
commission  of  the  offense  of  receiv- 
ing rebates  by  other  parties. 

(It  is  to  be  observed  that  the  scope 
of  the  note,  as  outlined  at  the  begin- 
ning, precludes  the  consideration  of 
the  ultimate  question  whether  a  charge 
of  conspiracy  may  be  predicated  of  an 


agreement  to  commit  such  specific  of- 
fmaes  as  the  giving  or  receiving  of 
-  rebates.) 

It  is  stated  in  United  States  v.  Shev- 
lin  (1913)  212  Fed.  348,  that,  "when 
an  offense  necessarily  involves  an  un- 
lawful agreement  between  two  or  more 
persons,  the  parties  thereto  cannot  be 
charged  with  conspiracy  for  having 
made  such  an  agreement,  but  must  be 
prosecuted  for  the  principal  offense." 
But  this  rule,  it  was  held,  did  not  apply 
in  the  case  before  the  court,  because 
neither  smuggling  nor  defrauding  the 
customs,  the  offenses  which  the  in- 
dictment charged  a  conspiracy  to  com- 
mit, necessarily  involves  an  agreement 
between  two  or  more  persons,  but  may 
be  committed  by  a  single  individual 

And  the  rule  prohibiting  conspiracy 
to  commit  a  crime  requiring  concerted 
action  was  held,  in  United  States  v. 
Clark  (1908)  164  Fed.  75,  nbt  to  apply 
to  an  indictment  of  a  railway  clerk  for 
conspiracy  to  commit  an  offense 
against  the  United  States  by  the  is- 
■nance  of  free  .transportation  to  per- 
sons not  entitled  to  it,  in  violation  of 
the  ^'Hepburn  Act,"  where  the  trans- 
portation so  issued  was  delivered  to 
the  other  parties  to  the  conspiracy, 
and  by  them  ^Id  to  the  parties  who 
illegally  used  it,  since  the  act  made 
only  those  using  the  transportation  is- 
sued in  violation  of  the  law,  and  the 
railway  company,  and  not  its  officer  or 
agent  who  issued  the  transportation, 
guilty  of  the  penalty  therein  provided. 
It  will  be  observed  that  this  case  comes 
within  the  principle  that  third  parties 
who  conspire  to  procure  the  commis- 
sion of  an  unlawful  act  by  others  may 
be  prosecuted  for  conspiracy,  even  if 
the  substantive  offense  requires  con- 
certed action. 

So,  also,  the  rule  is  recognized,  but 
held  inapplicable,  in  Chadwick  v. 
United  States  (1905)  72  C.  C.  A.  343. 
141  Fed.  225,  on  the  ground  that  the 
offense  which  the  indictment  charged 
the  defendant  with  a  conspiracy  to 
commit  did  not  require  a  plurality  of 
agents,  but  might  be  committed  by  one 
person.  The  indictment  was  under  the 
provision  of  the  Federal  statute  pro- 
viding a  penalty  for  two  or  more 
persons  to  conspire  to  commit  an  of- 
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fense  against  the  United  States,  and 
charged  the  defendant  with  conspiring 
to  violate  the  Federal  statute  which 
makes  it  unlawful  for  any  officer,  clerk, 
or  agent  of  a  national  bank  to  certify 
a  check  drawn  thereon,  unless  at  the 
time  the  check  is  certified  the  person 
drawing  it  has  on  deposit  funds  suffi- 
cient to  meet  it.  '  It  was  contended, 
unsuccessfully,  that  as  the  defendant 
was  not  an  agent  or  officer  of  a  bank, 
and  was  therefore  legally  incapable  of 
certifying  the  check,  but  was  charged 
wit|i  conspiring  with  an  officer  of  a 
aanonal  bank  to  commit  the  offense, 
by  certifying  her  check  when  she  had 
insufficient  funds  to  meet  it,  the  rule 
regarding  pluralities  of  agents  should 
apply.  The  court  distinguished  the 
case  of  United  States  v.  Dietrich 
(1904)  126  Fed.  664,  supra,  on  the 
ground  that  in  that  case  the  offense 
which  it  was  charged  there  was  a  con- 
spiracy to  commit  logically  required 
a  plurality  of  agents.  ^ 
It  was  held,  also,  that  the  rule  as 
to  concert  of  action  did  not  apply  in 
the  case  of  an  indictment  for  conspir- 
acy to  commit  an  offense  against  the 
United  States,  by  violating  the  provl- 
siw  of  the  Penal  Code  prohibiting  any 
offleear,  agrait,  or  employe*  of  a  common 
carrier  from  knowingly  delivering  to 
any  person  under  a  fictitious  name, 
intoxicating  liquor  shipped  in  inter- 
state commerce,  where  the  party  in- 
dicted for  conspiracy  was  not  shown  to 
have  taken  part  in  the  actual  commis- 
sion of  the  offense,  but  the  alleged 
conspiracy  was  entered  into  by  him 
and  another  party  with  employees  of 
an  express  company,  for  the  delivery 
of  the  liquor  to  persons  under  a  fic- 
titious name,  and  it  appeared  that  the 
other  party  to  the  conspiracy  received 
the  liquor.  McKnight  v.  United  States 
(1918)  164  C.  C.  A.  627,  252  Fed.  687. 
Attention  is  called  to  the  dissenting 
(pinion  by  Sanborn,  Ch.  J.,  which  dis- 
cusses the  rule  in  the  class  of  cases 
ander  consideration  in  the  note,  and 
takes  the  view  that  the  defendant  in 
the  indictment  in  this  case  came  with- 
in ttie  rule,  because  the  offense  re- 
quired plurality  of  agents  or  concerted 
action,  and,  although  the  defendant 
did  not  himself  receive  the  liquor,  the 


pei^on  who  received  it  should  be  re- 
garded as  his  agent.  It  was  pointed 
out  that  this  principle  of  agency  was 
held  to  apply  in  United  States  v.  New 
York  C.  ft  H.  R.  R.  Co.  (1906)  146  Fed. 
298,  supra,  so  as  to  bring  the  principal 
within  the  rule.  The  majority  of  the 
court,  however,  took  the  view  that  the 
doctrine  of  agency  could  not  be  relied 
upon  to  show  participation,  so  as  to 
apply  the  rule  indicated. 

And  the  contention  was  overruled 
in  Laughter  v.  United  States  (1919) 
170  C.  C.  A.  162,  259  Fed.  94,  that  the 
rule  prohibiting  indictment  for  con- 
spiracy to  commit  an  offense  which  a 
plurality  of  agents  is  logically  neces- 
sary to  commit  prohibited  an  indict- 
ment for  conspiracy  to  commit  a  vi- 
olation of  the  Reed  Amendment,  pro- 
viding for  punishment  of  any  person 
who  should  order,  purchase,  or  cause 
intoxicating  liquors  to  be  transported 
in  interstate  commerce,  with  certain 
exceptions,  into  a  prohibition  state. 
The  court  said  it  might  be  that  under 
the  facts  of  the  case  there  was  no  vi- 
olation of  the  statute  except  by  those 
transactions  '  which  carried  out  the 
conspiracy,  and  that  the  conspiracy 
and  substantive  offense  ought  not  to 
be  separately,  punished,  but  that  no 
question  of  double  prosecution  or  pun- 
ishment was  presented,  the  broad  con- 
tention being  that  there  could  be  no 
such  thing  as  an  hidictment  for  con- 
spiracy under  this  act;  and  that  in 
this  broad  form  the  contention  could 
not  be  sustained,  the  act  plainly  in- 
cluding mere  transportation,  which 
might  be  the  individual  act  of  a  per- 
son, without  any  concert  with  others, 
and  ^at  in  such  cases  there  was 
abundant  room  for  additional  and 
precedent  conspiracy  with  others. 
Petition  for  writ  of  certiorari  is  de- 
nied in  (1919)  249  U.  S.  613,  68  L  ed. 
802,  39  Sup.  Ct.  Rep.  388. 

So,  it  was  held  in  United  States  v. 
Burke  (1915)  221  Fed.  1014,  reversed 
on  other  grounds  in  (1916)  148  C.  C. 
A.  440,  234  Fed.  842,  that  the  rule  for- 
bidding indictment  for  conspiracy  to 
commit  a  crime,  of  those  whose  con- 
certed action  is  necessary  to  the  com- 
mission of  the  offense,  did  not  apply 
to  an  indictment  for  conspiracy  to 
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defraud  the  United  States,  under  the 
Federal  statute  providing  that  if  two 
or  more  persons  conspire  to  defraud 
the  United  States,  "in  any  manner  or 
for  any  purpose/'  each  of  the  parties 
to  the  conspiracy  should  be  punished, 
since  the  United  States  could  be  de- 
frauded without  concert  of  action. 
The  court  distinsruished  this  case  from 
that  of  United  States  v.  Dietrich 
(Fed.)  supra,  on  the  ground  that  in 
the  latter  case  the  crime  of  bribery 
required  the  participation  of  at  least 
two  persons,  and  concert  of  action  was 
essential  to  the  offense,  and  also  on 
the  ground  that  in  the  case  before  it 
the  indictment  was  against  three  per- 
sons, one  of  whom  was  acting  for  the 
United  States  in  an  official  capacity, 
the  other  two  being  charged  with  buy- 
ing and  selling  supplies,  by  means  of 
which  sales  it  wa&  intended  to  defraud 
the  United  States ;  and  the  party  who 
raised  the  objection  to  the  indictment 
vas  one  of  the  two  persona  who  was 
engaged  in  selling  the  supplies  to  the 
government's  agent,  and  might,  there- 
fore, be  regarded  as  agreeing  with 
another  person  to  bribe  a  government 
officer,  which  act  would  subject  him 
to  indictment  for  conspiracy,  even  if 
a  single  individual,  who  agreed  with 
a  bribed  official,  would  not  be  so  sub- 
ject to  indictment. 

It  is  held  in  United  States  t.  Holte 
(1915)  236  U.  S.  140,  S9  L.  ed.  504, 
L.R.A1915D,  281,  35  Sup.  Ct.  Rep.  271, 
that  a  woman  may  conspire  "to  com-, 
mit  an  offense  against  the  United 
States,"  within  the  meaning  of  the 
Federal  statute,  although  the  object 


of  the  conspiracy  is  her  own  trans- 
portation in  interstate  commerce  for 
purposes  of  prostitution,  contrary  to 
the  White  Slave  Act  of  June  25,  1910. 
In  the  majority  opinion,  attention  is 
called  to  the  fact  that  the  substantive 
offense  might  be  committed  without 
the  woman's  consent,  as,  if  she  were 
drugged  or  taken  by  force;  and  that, 
therefore,  the  decisions  that  it  is  im- 
possible to  turn  the  concurrence  nec- 
essary -to  effect  certain  crimes,  such 
as  bigamy  or  dueling,  into  a  conspiracy 
to  commit  them,  do  not  apply. 

The  principle  that  the  substantive 
offense  must  be  such  as  requires  con- 
cert .of  action,  and  that  if  this  is  not 
true  the  rule  prohibiting  conspiracy 
to'conunit  the  offense  does  not  apply, 
and  that  one  who  commits  an  offense 
is  not  necessarily  relieved  by  such  fact 
from  prosecution  for  conspiracy  to 
commit  that  offense,  which  may  be  a 
different  crime  than  the  commission 
of  the  offense  itself,  is  shown  by  the 
tase  of  Heike  v.  United  States  (1913) 
227  U.  S.  131,  67  L.  ed.  450,  33  Sup. 
Ct  Rep.  226,  Ann.  Cas.  ISUC,  128, 
which  holds  that  a  person  cannot 
escape  liability  for  a  conspiracy  to 
commit  an  offense  against  the  United 
States,  because  he  may  have  commit- 
ted the  substantive  offense  -at  which 
the  conspiracy  aimed.  The  substan- 
tive offense, — ^in  this  instance,  that  of 
defrauding  the  United  States  of  its 
revenue  by  the  use  of  false  weights, 
— ^was  apparently  one  which  could  be 
committed  by  a  single  person. 

R.  E.  H. 


,  COMMONWEALTH  OF  KENTUCKY.  Appt, 

V. 

OSCAR  NOLAN. 

Kentucley  Court  of  Appeals  •-September  21i  loao. 

(_  Ky.      224  S.  W.  606.) 

Highway  —  power  to  create  one-way  streets. 

1.  A  municipal  corporation  having  by  statute  exclusive  control  over  its 
streets  may  confine  traffic  by  motor  vehicles  on  narrow  streets  to  one  di- 
rection. 

[See  note  on  this  question  beginning  on  page  207.] 
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Hnnidpal  coiporatlon  —  Talidity  of 
ordinance  —  InconTeniracing  per- 
sons. 

2.  A  municipal  ordinance  designed  to 
protect  the  safety  or  liealth  of  the  pub- 
lie  while  necessary  to  its  protection  will 
not  be  declared  invalid  mer^  because 
its  enforcement  will  subject  a  single 
individual,  a  considerable  number,  or 
an  entire  community  of  persona  to  in- 
KHiTenience. 


PH  V.  NOLAN.  20S 

S.  W.  S06.) 

Highway  —  use  by  motmr  vdiiclea. 

3.  Public  highways  are  open  to  the 
use  of  motor  vehicles  the  same  as  to 
those  of  other  kinds. 

[See  13  R.  C.  L.  254.] 
Constitutional  law  —  one-way  Btreet 
—  special  legislation. 

4.  An  ordinance  confining  the  use  of 
narrow  streets  by  molor  vehicles  to 
travel  in  one  direction  does  not  violate 
the  constitutional  provision  against 
special  and  discriminatory  legislation. 


Appeal  by  the  Commonwealth  from  a  judgment  of  the  Circuit  Court 
for  Harlan  County  acquitting  defendant  after  conviction  of  violation  of 
an  ordinance  of  the  city  relative  to  motor  vehicles.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  J.  B.  Carter,  for  the  Comr.:on- 
wealth : 

The  ordinance  is  not  unconstitution- 
al, because  of  class  legislation  or  dis- 
crimination between  motor  vehicles  and 
other  traffic  vehicles. 

Fifth  Ave.  Coach  Co,  v.  New  York, 
194  N.  Y.  19,  21  L:R.A.(N.S.)  744,  86 
N.  E.  824.  16  Ann.  Gas.  695;  State  v. 
Mayo,  106  Me.  62,  26  L.R.A.(N.S.) 
502,  75  Atl.  296,  20  Ann.  Cas.  512. 

Mr.  Zeb.  A.  Stewart,  for  appellee : 

The  ordinance  in  question  is  'uncon- 
stitutional and  void  as  class  legisla- 
tion, and  discriminates  between  persons 
opmting  motor  vehicles  on  the  one 
hand  and  persons  operating  horse- 
drawn  and  other  vehicles  and  means 
of  transportation  for  similar  purposes. 

Newport  v.  Merkel  Bros.  Co.  156  Ky. 
580,  161  S.  W.  549;  Ft.  Smith  v. 
Scruggs,  70  Ark.  549,  58  L.R.A.  921, 
91  Am.  St.  Rep.  100,  69  S.  W.  679; 
Simrall  v.  Covington,  90  Ky.  444.  9 
L.R.A.  556.  29  Am.  St.  Rep.  398,  14  S. 
W.  369;  Gooley,  Const.  Lim.  200,  202; 
Ex  parte  Frank,  52  Cal.  606,  28  Am. 
Rep.  642;  NashvUle  v.  Althrop,  5  Coldw. 
554;  Henderson  v.  Lockett,  167.  Ky. 
366,  163  S.  W.  199. 

Settle,  J.,  delivered  the  opinion  of 
the  court: 

The  appellee,  Oscar  Nolan,  was 
arrested,  tried,  convicted,  and,  by 
way  of  punishment,  subjected  to  a 
fine  of  $5,  in  the  police  court  of  the 
city  of  Harlan,  under  a  warrant  is- 
sued therefrom  charging  the  viola- 
tion by  him  of  an  ordinance  of  that 
city,  confining  the  operation  of  all 
motor  vehicles  on  one  of  its  streets, 
known  as  Central  street^  between 
Main  and  First  streets,  to  travel  in 


one  direction.  Relying  on  the  al- 
leged unconstitutionality  of  the  or- 
dinance, and  the  amount  of  the  fine 
being  on  that  issue  immaterial,  ap- 
pellee took  an  appeal  from  the  judg- 
ment of  the  police  court  to  the  Har- 
lan circuit  court.  In  the  latter  Gontt 
.the  right  of  trial  by  jury  was 
waived,  and  by  agreement  of  the 
parties  the  law  and  facts  submitted 
to  the  court;  the  trial  resulting  in  a 
judgment  of  acquittal,  on  the 
grounds,  as  recited  therein,  that  the 
ordinance  is  unconstitutional  be- 
cause of  its  applicability  to  motor 
vehicles  alone,  which,  in  the  opinion 
of  the  trial  court,  makes  it  discrim- 
inatory and  oppressive  as  to  that 
class  of  vehicles.  Counsel  for  the 
commonwealth,  being  dissatisfied 
with  the  construction  thus  given  the 
ordinance  by  the  circuit  courts 
prosecutes  in  its  name  the  present 
appeal  to  this  court,  for  the  purpose 
of  obtaining  its  construction  of  the 
ordinance  and  an  authoritative 
declaration  from  it  of  the  law  of  the 
case. 

The  ordinance  in  question,  which 
was  admittedly  passed  or  adopted 
by  the  city  council  as  required  by 
law,  is  in  words  and  figures  as  fol- 
lows: "Whereas,  motor  vehicles 
have  become  very  numerous  in  the 
city  of  Harlan,  Kentucky;  and 
whereas.  Central  street  in  said  city,, 
from  Main  street  to  First  street,  is 
less  than  24  feet  in  width  from  curb 
to  curb,  which  entails  great  danger 
to  peo|de  in  operating  and  running 
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notor  vehicles  on  said  street: 
Now,  therefore,  be  it  ordained  by 
the  city  council  of  the  city  of  Har- 
lan, Kentucky,  that  all  persons  run- 
ning or  operating  motor  vehicles  of 
any  kind  on  Central  street,  between 
Main  street  and  First  street,  shall 
only  operate  and  run  said  vehicles  in 
one  direction^  which  shall  be  east 
from  Main  street  to  First  street; 
and  any  person  who  shall  run  or  at- 
tempt to  run  any  kind  of  said  motor 
vehicle  west  on  said  Central  street, 
between  Main  and  Firat  streets, 
shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  shall 
be  fined  not  less  than  $5  nor-  more 
than  $15;  and,  if  they  fail  to  pay  or 
replevy  said  fine;  shall  be  confined 
in  the  county  jail  of  Harlan  county 
and  be  placed  at  hard  labor,  until 
said  fine,  and  costs,  has  been  paid." 

Appellee's  violation  of  the  ordi- 
nance for  which  he  was  arrested  and 
tried  under  the  warrant  is  admitted ; 
and  it  is  conceded,  both  by  him  and 
counsel  for  the  commonwealth,  that 
the  sole  object  of  his  prosecution 
therefor  was  and  is  to  test  the  con- 
stitutionality of  the  ordinance.  This, 
thercsEore,  is  the  only  question  to  be 
determined  on  this  appeal. 

It  appears  from  the  record  that 
Central  street,  the  use  of  which,  be- 
tween Main  and  First  streets,  by 
motor  vehicles,  is  restricted  by  the 
ordinance  to  travel  in  one  direction, 
viz.,  eastwardly  from  Main  street, 
only  runs  from  Main  street  to  First 
street,  is  but  210  feet  in  length  and 
24  feet  in  width,  exclusive  of  its 
pavements,  while  all  other  streets  of 
Harlan,  which  is  a  city  of  the  fourth 
class,  are  much  longer  and  wider, — 
indeed,  of  the  customary  length  and 
width  common  to  cities  of  its  size 
and  population.  Main  and  First 
streets  run  in  parallel  lines  north 
and  south;  the  former  leading  from 
the  railroad  station  into  and 
through  Harlan,  and  being  the  prin- 
cipal business  street  of  that  city. 
Centcal  street  runs  east  and  west, 
its  west  end  intersecting  Main 
street  and  its  east  end  First  street. 
Appellee  is  engaged  in  the  business 
of  transporting  for  hire  for  an  ex- 


press company  express  packages, 
and  for  others  sundry  other  articles 
consisting  of  baggage  and .  mer- 
chandise, not  handled  by  the  express 
company,  to  and  from  the  railroad 
station  and  all  other  points  in  Har- 
lan, by  hauling  same  in  a  motor 
truck  of  which  he  is  the  owner  and 
operator.  Appellee's  office  or  place 
of  business  is  on  First  street,  about 
25  feet  north  of  Central  street,  and 
in  order  to  obey  the  ordinance  in 
going  from  his  place  of  business  to 
collect  packages  or  other  freight  on 
Central  street,  by  traveling  it  with 
his  motor  truck  eastwardly  from 
Main  street  to  First  street,  he  must 
reach  Main  street  by  way  of  Clover, 
Short,  or  Mound  streets,  all  of  which 
parallel  Central  street,  and  intersect 
Main  and  nrst  streets,  the  distance 
from  his  place  of  business  on  First 
street  to  Main,  at  its  intersection 
with  Central,  by  way  of  Clover,  be- 
ing about  600  feet,  by  way  of  Short 
400  feet,  and  by  way  of  Mound  350 
feet.  While  doubtless  it  would  be 
somewhat  inconvenient  for  appellee, 
in  proceeding  from  his  office  in  his 
motor  truck,  to  collect  packages  and 
freight  on  Central  street,  to  go  .this 
increased  distance  to  its  intersec- 
tion with  Main  street,  in  order  to 
travel  it  from  the  latter  street  east- 
wardly, it  is  not  made  to  appear  that 
as  much  or  greater  use  is  not  made 
of  Central  street  by  appellee's  motor 
truck  in  delivering  packages  and 
other  freight  thereon,  hauled  direct- 
ly from  the  railroad  station,  ordi- 
narily rendering  more  convenient  its 
entrance  from  Main  street,  the 
usual  and  direct  route  of  travel  for 
all  vehicles  from  the  railroad  sta- 
tion. 

Moreover,  it  appears  from  the 
agreed  statement  of  facts  that  a 
great  many  automobiles  and  ether 
motor  vehicles,  besides  that  of  ap- 
pellee, are  owned  and  operated  in 
Harlan,  and  it  is  not  made  to  appear 
that  any  of  the  owners  thereof  are 
subjected  by  the  ordinance  to  the 
alleged  inconvenience  complained  of 
by  appellee.  At  any  rate,  a  munici- 
pal ordinance,  designed  to  protect 
the  safety  or  health  of  the  public 
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and  necessary  to  its  protection,  will 
not  the  courts  be 
declared  invalid 
merely  becauise  its 
enforcement  will 
subject  to  incon- 
veni^ce  a  single  person,  a  con- 
siderable number,  or  an  entire  com- 
munity of  persons.  In  such  case 
the  good  of  the  public  will  be 
regained  as  of  paramount  con- 
sideration. The  ordinance  itself  ex- 
presses the  object  of  its  passage  in 
declaring  in  the  preamble  that  it 
was  made  necessary  because  of  the 
many  motor  vehicles  owned  in  Har- 
lan, and  the  fact  that  the  unusual 
narrowness  of  Central  street  ren- 
ders its  use  by  such  vehicles  danger- 
ous to  those  operating  them  there- 
on. The  preamble,  might  well  have 
added  a  further  reason  for  the  pas- 
sage of  the  ordinance  as  self-evi- 
dent as  the  one  mentioned,  viz.,  the 
danger  to  other  kinds  of  vehicles, 
those  driving  them,  and  pedestrians 
generally  using  Central  street,  from 
tiie  travel  and  frequent  passing 
thereon  of  motor  vehicles  going 
both  east  and  west  at  the  same 
time;  for  a  collision  that  might  oc- 
cur between  a  motor  vehicle  and  one 
drawn  by  a  horse,  or  between  the 
motor  vehicle  and  a  pedestrian, 
would,  by  reason  of  the  greater 
weight  and  speed  of  the  former, 
more  likely  result  in  injury  to  the 
other  vehicle,  its  occupants,  or  the 
pedestrian,  than  to  the  heavier  ve- 
hicle or  those  occupying  it. 

While  the  introduction  in  recent 
years  of  automobiles  and  other  mo- 
tor vehicles  as  a  means  of  convey- 
ance and  transportation,  and  the 
many  injuries  to  persons  and  prop- 
erty from  their  use,  have  resulted  in 
a  multitude  of  judicial  decisions, 
many  of  them  conflicting  in  expres- 
aon  and  effect,  the  principles  they 
announce  are  in  the  main  but  rules 
derived  from  the  common  law,  or 
from  statutory  enactments  specially 
designed  to  regulate  their  operation. 
The  numerous  cases  on  the  subject 
seem  to  hold  that,  as  motor  vehicles 
are  to  be  regarded  as  furnishing  a 
suitable  and  convenient  mode  of 


travel  and  transportation,  not  neces- 
sarily inconsistent  with  the  proper 
use  of  public  highways  by  others, 
suph  highways  are  open  to  their  use, 
as  to  other  vehicles.  But  to  this  we 
would  add  that,  as  „,„h^„_ 
such  vehicles  have  i»t  motor 
introduced  new  ele- 
n.:nts  of  danger  to  travelers  on  the 
highway,  this  fact  necessarily  com- 
pels a  higher  degree  of  care  from 
those  who  operate  them  than  is  re- . 
quired  of  those  in  control  of  vehicles 
drawn  by  horses.  While  an  automo- 
bile or  other  motor  vehicle  may  not 
generally  be  regarded  an  inherently 
dangerous  machine  or  agency,  one 
court  has  said  that  "while  in  opera^ 
tion  it  [the  automobile]  should  be 
deemed  a  dangerous  instrument,  de- 
manding great  care  on  the  part  of 
the  possessor." 

In  Weil  V.  Kreutzer,  134  Ky.  563, 
24  L.R.A.(N.S.)  557,  121  S.  W.  471, 
this  court  said  of  the  automobile: 
'*The  possession  of  the  deadly  and 
dangerous  instrument  always  en- 
tails great  care  upon  the  possessor. 
.  .  .  The  degree  of  care  one  must 
use  always  bears  a  direct  ratio  to 
the  degree  of  injury  which  would 
probably  be  caused  by  negligence. 
When  one  comes  through  the  high- 
ways of  a  city  with  a  machine  of 
such  deadly  force  as  an  automobile, 
it  is  incumbent  upon  the  driver  to 
use  great  care  that  it  be  not  driven, 
against  or  over  pedestrians.  An  au- 
tomobile is  nearly  as  deadly  as,  and 
much  more  dangerous  than,  a  street 
car,  or  even  a  railroad  car.  These 
are  propelled  along  fixed  rails,  and 
all  that  the  traveling  public  has  to 
do  to  be  safe  is  to  keep  off  the 
traclra;  but  the  automobile,  with 
nearly  as  great  weight  and  more 
rapidity,  can  be  turned  as  easily  as 
can  an  inaividual,  and  for  this  rea- 
son is  far  more  dang^ous  to  the 
traveling  public  than  either  the 
street  car  or  the  railway  trains." 

The  legislature  of  this  state,  un- 
der its  police  power,  has  enacted  a 
statute  which  regulates  the  manner 
of  operating  motor  vehicles  upon  the 
highways  of  the  state  and  streets  of 
its  cities,  by  requiring  their  owners 
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to  obtain  of  it  a  license  and  display 
the  number  of  such  licepse  and  the 
horse  power  of  its  propelling  machin- 
ery on  the  vehicle;  also  by  presci^b' 
ing  the  qualifications  of  those  seek- 
ing to  operate  such  vehicles,  rules 
regulating  the  speed  at  which  such 
vehicles  shall  be  operated,  the  giving 
of  signals  and  carrying  of  lights  by 
them  to  convey  warning:  of  their 
presence  or  approach,  and  such  other 
reasonable  'regulations  as  may  be 
needful  for  the  safety  of  all  persons 
entitled  to  the  use  of  the  streets  and 
highways  of  the  state.  So  it  may  be 
said  that  the  legislature  of  this  state 
has  exercised  the  power  of  regulation 
mentioned.  In  addition,  it  may  be 
A&id  that  the  legislature  of  this  state 
has  duly,  conferred  upon  the  munici- 
pal authorities  of  its  cities  and 
towns  such  powers  as  are  necessary 
to  regulate  the  use  of  their  streets 
by  motor  vehicles;  such  authority 
as  appertains  to  Harlan,  a  city  of 
the  fourth  class,  being  conferred  by 
Kentucky  Statutes,  ■  Supp.  1918,  § 
3562,  which,  among  other  things, 
declares  that  its  city  council,  shall 
-have  "exclusive  control  and  power 
over  the  streets,  roadways,  side- 
walks, alleys,"  etc.,  of  the  city.  And 
this  power  the  council  has  es^erciseifl 
and  had  the  right  to  exercise  by  the 
passage  of  the  ordinance  in  ques- 
tion. Certainly  the  power  thus 
given  by  the  statute,  supia,  in  the 
t»  absence  of  express 
^Mate  oii«-w«r .  or  implied  restric- 
•tr««tB.  ^iQ^g    imposed  by 

some  other  statute,  which  is  not 
claimed,  can  leave  no  doubt  of  the 
right  of  the  city  council  to  pass  the 
oi^inance,  and  such  an  ordinance  is 
SL  valid  exercise  of  the  police  power 
for  the  protection  and  safety  of  its 
citizens.  Christy  v.  Elliott,  216  HI. 
31,  1  L.R.A.(N.S.)  215.  108  Am.  St. 
Rep.  196,  74  N.  E.  1035,  3  Ann.  Gas. 
487 ;  People  v.  Schneider,  139  Mich. 
673,  69  L.R.A.  845,  103  N.  W.  172, 
5  Ann.  Cas.  790. 

Whether  such  an  ordinance  is 
valid  or  otherwise  has  not  been 
passed  on  in  this  jurisdiction,  but  it 
cannot  be  unconstitutional,  as  being 
special  legislation  or  discriminatory. 


merely  because  it  legislates  solely 
upon  the  operation  of  motor  vehi- 
cles, and  fails  to 
regulate  the  opera-  fa"^:!i!.V-w"' 
tion  of  all  other  nirJ:T^lV'^ 
vehicles  usmg  the 
same  street.  Christy  v.  Elliott, 
supra;  Mahoney  v.  Maxfield,  102 
Minn.  377, 14  L.R.A.(N.S.)  251, 113 
N.  W.  904,  12  Ann.  Cas.  289,  In- 
deed, the  right  of  the  state  or  mu- 
nicipality to  regulate  the  operation 
of  motor  vehicles  may  be  said  to  be 
universally  recognized,  and  that  this 
must  be  done,  by  putting  them  in  a 
class  in  which  other  vehicles  are  not 
included,  arises  out  of  the  new  ele- 
ments of  danger  peculiar  to  their 
structure,  mechanism,  and  use. 
Objection  to  the  constitutionality  of 
such  state  or  mjmicipal  regulation, 
on  the  ground  that  it  is  class  legisla- 
tion or  discriminatory  in  its  opera- 
tion, has  repeatedly  been  declared  to 
be  without  merit.  State  v.  Mayo, 
106  Me.  62,  26  LJIA.(N.S.)  502,  75 
Atl.  295,  20  Ann.  Cas.  512;  Fifth 
Ave.  Coach  Co.  v.  New  York,  194  N. 
Y.  19.  21  L.R.A.(N.S.)  T44, 86  N.  E. 
824.  16  Ann.  Cas.  695,  and  author- 
ities cited  in  the  notes  to  each. 
Complaints  that  such  legislation  is 
unreasonable  and  oppressive  are  also 
dealt  with  by  the  foregoing  authori- 
ties and  others,  and  likewise  held  to 
be  without  merit 

In  State  v.  Mayo,  supra,  a  munici- 
pal ordiiumce  regaiding  the  "use  of 
roads  in  the  town  of  Eden,"  and  ex- 
cluding the  operation  of  automobiles 
on  certain  of  them,  was  the  subject 
of  attack.  In  sustaining  the  validity 
of  the  ordinance  and  constitutional- 
ity of  the  act  authorizing  its  pas- 
sage, the  court  held:  "The  legisla- 
ture may.  without  impairing  the 
constitutional  right  to  equal  protec- 
tion of  the  laws,  or  the  right  of  pur- 
suing happiness,  authorize  a  munici- 
pal corporation  to  close  to  automo- 
biles dangerous  streets,  the  use  of 
which  by  such  machines  may  en- 
danger the  lives  of  their  occupants, 
or  of  those  driving  horses  upon  the 
streets."  And,  further,  that  "forbid- 
ding the  use  of  automobiles  on  high- 
ways constructed  over  deep  ravines 
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and  along  the  edges  of  cliif  s,  to  pro- 
tect the  lives  of  their  occupants  and 
of  those  attempting  to  use  horses 
along  such  roads,  is  reasonable." 

In  Com.  V.  Kingsbury,  199  Mass. 
542,  L.RJ^.1915E,  264,  127  Am.  St. 
Rep.  513,  85  N.  E.  848,  it  was  held 
that  a  municipal  corporation  might, 
by  ordinance,  exercise  the  power 
delegated  by  "  the  legislature  "to 
make  special  regulations  ...  as 
to  the  use  of  automobiles  and  motor- 
cycles on  particular  roads,  includin^r 
their  complete  exclusion  therefrom; 
it  being  a  valid  exercise  of  the  police 
power." 

In  Barbier  v.  Connolly,  113  U.  S. 
27, 28  L.  ed.  923, 5, Sup.  Ct.  Bep.  357, 
the  Supreme  Court,  Mr.  Justice 
Field  writing,  said;  "Class  legisla- 
tion, discriminating  against  some 
and  favoring  others,  is  prohibited; 
but  legislation  which,  in  carrying 
out  a  public  purpose,  is  limited  in  its 
application,  if  within  the  sphere  of 
its  operation  it  affects  alike  all  per- 
sons similarly  situated,  is  not  within 
the  amendment." 

The  authorities  we  have  cited  and 
commenj^ed  on  seem  to  us  to  foe  con- 
dusive  of  the  questions  under  con- 
sideration, and,  while  we  do  not  hold 
that  motor  vehicles  may  be  wholly 
ei^cluded  from  the  use  of  any  road 
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used  by  other  vehicles,  we  are  not 
inclined  to  disagree  witii  the  conclu- 
sions they  otherwise  express.  Mani- 
festly, there  can  be  nothing  unrea- 
sonable or  oppressive  in  an  ordi- 
nance which  confines  the  use  of  a 
single  dangerous  street  by  such 
vehicles  to  travel  one  way.  As  in 
our  opinion  the  ordinance  of  the  city 
of  Harlan  here  attacked  is  not  open 
to  the  objections  made  to  its  consti- 
tutionality by  appellee,  the  circuit 
court  erred  in  holding  it  invalid. 

Wherefore  the  judgment  is  re- 
versed, and  case  remanded  to  the 
Circuit  Court  for  a  new  trial  and 
other  necessary  proceedings  consist- 
ent with  this  opinion. 

KOTE. 

No  other  case  aside  from  the  re- 
ported case  (Com.  v.  Nolan,  ante, 
202)  has  been  found  that  has  con- 
sidered the  validity  of  an  ordinance 
providing  for  a  "one-way  street."  The 
decision  in  Com.  v.  Nolan,  upholding 
an  ordinance  making  such  provision, 
is  sustained,  as  is  pointed  out  in  the 
opinion  in  tiHat  case,  by  cases  which 
have  held  tiiat  it  is  a  valid  exercise 
of  the  police  power,  in  the  interest  of 
safety,  to  exelude  automobiles  alto- 
gether from  certain  streets. 


FREDERICK  LEVY,  Appt.. 

V. 

FIDEUTY»&  COLUMBIA  TRUST  COMPANY,  Ext.,  etc..  of  Louis  P. 

Doerhoefer,  Deceased. 

Xentucktf  Court  of  Appealm—fune  8,  1020. 

(Levy  V.  Doerhoefer,  188  Ky.  418,  222  S.  W.  516.) 

Bob  and  notes  —  note  given  for  gambling  debt  —  effect  of  Negotiable 
Instruments  Act. 

1.  The  statute  rendering  void  notes  given  in  settlement  of  gambling 
transactions  was  not  affected  by.the  subsequent  passage  of  the  Negotiable 
Instruments  Act,  so  as  to  render  such  notes  enforceable  in  the  hands  of 
bona  fide  holders  for  value. 

[See  note  on  this  question  beginning  on  page  211.] 
Amieal  —  waiver  of  exceptions  to  evi-    were  not  passed  upon  by  the  trial 

i^Exceptions  to  depositions  wiU  be    f*"^  no  exceptions  were  taken 

regarded  as  waived  on  appeal,  if  they    ***  ™  '""^  " 
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Appeal  by  cross  petitioner  from  a  judgment  of  the  Chancery  Branch, 
Second  Division  of  the  Circuit  Court  for  Jefferson-  County,  overruling  an 
exception  to,  and  confirming^  a  report  o*f  the  master  commissioner,  and 
dismissing  the  cross  petition  in  an  action  brought  by  the  executor  of  the 
estate  of  Louis  P.  Doerhoefer,  deceased,  for  its  settlement.  Afftrmed. 

The  facts  are  stated  in  the  ppinion  of  the  court 


Messrs.  SelUgman  &  SelUgman  for 

appellant. 
Mr.  Walter  E«  Huffaker  for  appellee, 

Settle,  J.,  delivered  the  opinion  of 
the  court: 

The  controversy  in  this  case  is  as 
to  the  right  of  the  appellant,  Freder- 
ick Levy,  to  recover  of  the  appellee, 
Fidelity  &  Columbia  Trust  Com- 
pany, executor  of  the  will  of  Louis 
P.  Doerhoefer,  deceased,  the  amount 
of  a  note  of  $1,663.06,  with  6  per 
cent  interest  from  its  maturity, 
October  18,  1916,  executed  by  Louis 
P.  Doerhoefer  July  18,  1916,  to  one 
Samuel  Dinkelspiel,  and  payable  to. 
his  order,  who,  acting  on  the  advice 
of  the  appellant.  Levy,  July  25, 1916, 
indorsed  the  note  to  the  Liberty  In- 
surance Bank  of  Louisville,  which 
accepted  and  discounted  it  at  the  re- 
quest of  Levy,  and  upon  his  written 
guaranty  that  he  would  see  it  paid 
at  maturity. 

As  the  note  was  not  paid  at  ma- 
turity by  the  maker  or  indorser,  it 
was  then  paid  by  Levy,  in  compli- 
ance with  his  guaranty,  and  de- 
livered to  him  by  the  Liberty  Insur- 
ance Bank,  containing  the  indorse- 
ment of  Dinkelspiel,  the  payee.  The 
death  of  Louis  P.  Doerhoefer  having 
occurred  in  the  meantime,  this  ac- 
tion was  brought  in  the  court  below 
by  the  appellee.  Fidelity  &  Columbia 
Trust  Company,  executor  of  his  will, 
for  a  settlement  of  his  estate,  to 
which  the  known  creditors  of  the 
testator  were  made  parties  defend- 
ant. By  an  order  of  the  court  there 
was  an  early  reference  of  the  cause 
to  the  master  commissioner  for  the 
ascertainment  and  a  report  of  the 
assets  and  liabilities  of  the  estate, 
with  authority  to  take  proof  regard- 
ing any  controverted  debt. 

Among  the  claims  presented 
against  the  estate  was  the  note  in 
question,  which  appellant  filed  with 
the  commissioner,  verified  by  the 


affidavits  respecting  such  claims,  re- 
quired by  the  statute.  At  the  time 
of,  or  shortly  after,  filing  the  note 
with  the  commissioner,  the  appel- 
lant filed  in  the  court  below  his 
answer  to  the  petition  ,of  the  appel- 
lee, executor,  which  was  made  a  cross 
petition  against  the  latter,  wherein 
was  alleged  the  due  execution 
of  the  note  by  Louis  P.  Doerhoefer 
to  Samuel  Dinkelspiel;  appellant's 
ownership  thereof  by  assignment 
from  Dinkelspiel;  ita  subsequent 
maturity  and  nonpayment  by  the 
maker;  and  the  fact  that  it  had 
been  filed  with  the  commissioner  for 
its  allowance  by  the  latter  as  a  debt 
against  Doerhoefer's  estate.  By  the 
prayer  of  the  answer  and  cross  pe- 
tition judgment  was  asked  against 
appellee  as  executor  of  Doeriioefer 
for  the  amount  of  the  note,  and  in- 
terest from  its  maturity. 

To  this  answer  and  cross  petition 
of  the  appellant  appellee  filed  a  re- 
sponsive pleading,  styled  an  answer 
And  reply,  which  denied  appellant's 
ownership  of  the  note,  or  its  assign- 
ment to  him  by  Dinkelspiel,  the 
payee,  for  value,  and,  in  substance, 
pleaded  the  following  facts  as  a  bar 
to  the  recovery  on  the  note  sought 
by  appellant,  viz.:  That  the  note 
was  executed  by  Doerhoefer  to 
Dinkelspiel  in  settlement  and  pay- 
ment of  the  aggregate  amount  of 
various  sums,  all  lost  by  the  former 
and  won  of  him  by  the  latter  in  di- 
vers unlawful  gaming  transactions 
between  them,  which,  as  further  al- 
leged, made  the  consideration  an 
illegal  one  and  rendered  the  note 
void  ab  initio;  furthermore,  that 
these  facts  and  the  consequent  vice 
in  the  note  were  fully  known  to  the 
appellant  when  and  before  it  was 
signed  him  or  came  into  his  posses- 
sion; hence  he  did  not  become,  azui 
is  not,  a  purchaser  or  holder  thereof 
in  good  faith  or  for  value.  AU 
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matter   of    appdiee's    an  indebtedness  of  the  maker  to  the 


affirmatiTc 

answer  and  reply  was  controverted 
by  appellant's  rejoinder.  Following 
such  completion  of  the  issues  and 
the  taking  of  all  proof  offered  by  the 
parties,  the  commissioner,  in  and  by 
his  report  filed  in  the  circuit  court* 
held  the  note  void  and  refused  to  al- 
low it  as  a  valid  demand  against 
Doerhoefer's  estate.  Appellant  filed 
in  the  circuit  court  an  exception  to 
so  much  of  the  commissioner's  re- 
port as  rejected  the  note,  but,  on  the 
hearing,  that  court  overruled  the  ex- 
ception, confirmed  the  report,,  and 
dismissed  the  appellant's  cross  pe- 
tition. From  the  judgment  mani- 
festing these  rulings,  the  latter  has 
appealed. 

From  what  has  been  said  of  the 
contents  of  the  appellant's  plead- 
ings, it  will  be  observed  that  his 
claim  of  ownership  of  the  note  in 
suit  is  made  to  rest  on  its  assign- 
ment to  him  by  the  payee,  Dinkei- 
spiel,  and  not  upon  the  fact  of  his 
(appellant's)  payment  of  it  after  it 
was  discounted  by  the  Liberty  In- 
surance Bank  for  Dinkelspiel  at 
appellant^s  request;  for  the  discount- 
ing of  the  note  by  the  bank,  admit- 
tedly at  appellant's  request  and 
upon  his  guaranty  of  its  payment  at 
maturity*  as  well  as  the  time  and 
manner  of  his  payment  of  it  and  its 
delivery  to  him  by  the  bank,  was 
first  developed  by  the  evidence  pro- 
duced to  the  commissioner  in  his  be- 
half. However,  in  view  of  his  al- 
leiBped  ownership  of  the  note,  it  is 
not  material  in  which  of  the  ways 
mentioned  he  acquired  it.  And  if  in 
fact  the  note  was  executed  by  Doer- 
hoefer  to  Dinkelspiel  in  considera- 
tion or  settlement  of  moneys  lost  by 
the  former  and  won  of  him  by  the 
latter  in  gambling  transactions  in 
which  they  engaged,  it  is  not  ma* 
terial  to  the  decision  of  the  case 
whether  the  appellant,  at  the  time 
of  purchasing  or  otherwise  acquir- 
ing the  note,  was  or  not  ignorant 
that  such  was  its  true  consideration. 
Thwefore  the  important  question 
presented  for  decision  by  the  ai^)eal 
ia:  Was  the  note  giv^  to  evidence 

•  11  A.L.R— 14. 


payee  arising  out  of  a  gambling 
transaction  or  transactions?  If  so, 
the  appellant,  though  shoWn  by 
proof  to  be  a  purchaser  for  value  and 
holder  in  good  faith  of  the  note,  will 
not  be  allowed  to  recover  the  amount 
thereof  of  the  estate  of  the  deceased 
maker,  in  the  absence  of  a  further 
showing  by  proof  that  he  was  induced 
to  purchase  the  note,  or  accept  an 
assignment  of  it,  by  reason  of  the 
assurance  of  the  maker  that  it  was  a 
legal  obUgation  and  would  be  paid  by 
him,  of  which  there  is  no  evidence 
whatever  to  be  found  in  this  record. 
Kentucky  Statutes,  §  1955,  provides: 
"Every  contract,  conveyance,  trans- 
fer, or  assurance,  for  the  considera- 
tion, in  whole  or  in  part,  of  money, 
property,  or  other  thing  won,  lost  or 
bet  in  any  game,  sport,  pastime, 
wager,  or  for  the  consideration  of 
money,  property,  or  other  thing  lent 
or  advanced  for  the  purpose  of  gam- 
ing, or  lent  or  advanced  at  the  time 
of  any  betting,  gaming,  or  wagering 
to  a  person  then  actually  engaged  in 
betting,  gaming,  or  wagering,  shall 
be  void." 

By  §  1966  it  is  provided  that  re- 
covery by  suit  at  any  time  within 
five  years  may  be  had  by  the  loser, 
or  his  creditor,  of  the  winner,  or  his 
transferee  having  notice  of  the  con- 
sideration, of  any  money  to  the 
amount,  or  property  of  the  value, 
therein  stated,  that  may  have  been 
lost  in  gaming  at  one  time  or  within 
twenty-four  hours;  and  that  such 
recovery  may  also  be  had  against 
the  winner,  although  the  payment, 
transfer,  or  delivery  was  made  to 
his  indorsee,  assignee,  or  transferee. 

Another  section  of  the  statute 
makes  it  a  misdemeanor,  punishable 
by  fine,  for  any  person  or  persons  to 
engage  in  any  hazard  or  game  of 
chance  on  which  money  or  other 
property  is  bet,  won,  or  lost;  and  yet 
others  declare  it  a  felony,  punish- 
able by  confinement  in  the  peniten- 
tiary, to  set  up  and  operate  games 
for  betting,  bookmaking  on  racing, 
houses  or  contrivances  for  gaming, 
— all  conducing  to  show  the  law's  ab- 
horrence of  gambling,  and  that  it  is 
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the  public  policy  of  the  state  to  do  all 
in  its  power  to  suppress  the  evil.  It 
will  be  observed  that  the  language 
of  §  1955,  supra,  is  exceedingly 
broad  and  forceful  in  its  condem- 
nation of  all  contracts  resting  upon 
a  consideration  arising  out  of  a 
betting,  gaming,  or  wagering  trans- 
action ;  for  by  it  all  such  contracts 
are  declared  absolutely  void.  It  ex- 
tentis  no  protection  to  the  innocent 
purchaser  or  holder  in  good  faith  of 
a  note  given  for  a  gambling  con- 
sideration. In  such  a  case  the  note 
will  be  declared  void.  Such  has  been 
the  construction  given  the  statute 
by  numerous  decisions  of  this  court. 
In  Bohon  v.  Brown  (Union  Nat. 
Bank  v.  Brown)  101  Ky,  354,  38 
L.R.A.  503,  72  Am.  St,  Rep.  420,  41 
S.  W.  275,  quoting  from  Cochran  v. 
German  Ins.  Bank,  9  Ky.  L.  Rep. 
196,  decided  by  the  superior  court, 
we  said:  "A .bill  or  note  based  upon 
a  gambling  consideration  is  abso- 
lutely void,  and  the  drawer  or  maker 
is  not  bound  to  even  an  innocent 
holder." 

And  in  the  case  of  Farmers'  &  D. 
Bank  v.  Unser,  13  Ky.  L.  Rep.  966, 
the  court  said:  "The  whole  current 
of  authority  is  that  the  obligor  may 
insist  npoq  the  illegality  of  the  con- 
tract or  consideration,  notwithstand- 
ing the  note  is  in  the  hands  of  an  in- 
nocent holder  for  value,  in  all  those 
cases  in  which  he  can  point  to  an 
express  declaration  of  the  legisla- 
ture that  such  illegality  makes  the 
contract  void." 

In  Alexander  &  Co.  v.  Hazelrigg, 
123  Ky.  677,  97  S.  W.  353,  the  opin- 
ion discusses  at  length  the  question 
under  consideration,  and  reviews 
numerous  authorities  bearing  on  it; 
and  we  therein  held  that,  when  a 
statute  in  express  terms  declares 
contracts  growing  out  of  wagering 
or  gambling  transactions,  which  are 
prohibited  by  statute,  absolutely 
void,  no  recovery  can  be  had  upon  a 
note  evidencing  such  a  contract, 
even  where  the  action  is  brought  by 
an  innocent  holder  of  the  note.  The 
contention  was  made  in  the  case 
supra  that  Kentucky  Statutes,  § 
1955,  in  so  far  as  it  declares  con- 


tracts growing  out  of  wagering  or 
gambling  transactions  void,  has 
been  repealed  by  the  Negotiable  In- 
struments  Act  of  . 

mnM      1-w  tr\t\i     Bill*  and  note>— 

1904     (Laws     1904,   not«  slvea  for 

chap.  102),  provid-  fSJ^r*?' 
ing  for^the  protec.  J^SiS-?^- 
tion  of  mnocent 
holders  of  negotiable  instruments. 
In  rejecting  that  contention  we  said: 
"It  has  been  the  policy  of  this  state 
to  suppress  gaming,  and  the  statutes 
making  gaming  contracts  void  are 
founded  upon  what  the  legislature 
has  for  many  years  deemed  to  be 
sound  public  policy.  It  is  inconceiv- 
able that  the  general  assembly,  in 
the  passage  of  the  Act  of  1904,  for 
the  protection  of  innocent  holders  of 
negotiable  instruments,  intended  to 
or  did  repeal  §  1955,  Ky.  Stat.  1903, 
which  declares  ^1  gaming  contracts 
void.  In  our  opinion  the  disappoint- 
ment now  and  then  of  an  innocent 
holder  of  a  negotiable  instrument 
would  not  be  as  hurtful  and  injuri- 
ous to  the  best  interests  of  the  state 
as  the  removal  of  the  ban  from  gam- 
ing contracts." 

See  Dan.  Neg.  Inst.  §  197;  Sond- 
heim  v.  Gilbert,  117  Ind.  7i;  5  L.R.A. 
432, 10  Am.  St.  Rep.  23, 18  N.  E.  687. 

In  the  later  case  of  Holzbog  v. 
Bakrow,  156  Ky.  161,  50  L.R.A. 
(N.S.)  1023, 160  S.  W.  792,  the  doc- 
trine that,  where  a  note  is  given  for 
a  gambling  consideration,  its  infirm- 
ity may  be  shown  against  a  bona 
fide  holder,  was  again  approved,  but 
with  this  qualification,  authorized 
by  the  facts  of  that  case,  viz.:  That 
the  maker  of  such  a  note,  who  in- 
duces another  to  purchase  it  of  the 
payee,  aissuring  him  that  it  is  valid 
and  will  be  paid,  cannot  set  up  the 
illegality  of  the  consideration 
against  the  assignee,  who  had  no  no- 
tice thereof,  as  in  that  case  the  doc- 
trine of  estoppel  will  be  applied  to 
prevent  such  defense.  Wooldridge 
V.  Gates,  2  J.  J.  Marsh.  221,  16  Cyc. 
783. 

But,  however  great  his  ignorance 
of  the  illegality  of  the  consideration 
for  which  the  note  here  sued  on  was 
given,  the  appellant,  as  assignee 
thereof,  cannot  rely  on  such  estoi>. 
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pel,  as  he  has  neither  allesred  nor  at- 
tempted to  prove  that  he  was  in- 
duced to  purchase  the  note  or  accept 
an  assignment  of  it  by  anything  said 
or  done  by  the  maker.  So»  if  the 
finding  of  the  commissioner  that  the 
consideration  for  the  note  was  a 
gambling  debt  or  debts  owing  by  the 
maker  to  the  payee  is  supported  by 
the  evidence  as  set  forth  in  his  re- 
port, the  action  of  the  chancellor  in 
overruling  appellant's  exception  to 
such  finding  was  amply  authorized. 
And,  in  looking  to  the  evidence,  we 
find  it  all  to  the  effect  that  the  note 
was  given  in  settlement  of  an  indebt- 
edness of  Louis  P.  Doerhoefer  to 
Samuel  Dinkelspiel,  growing  out  of 
gambling  ,  transactions  between , 
them. 

It  is  true  that  the  greater:  part  of 
this  evidence  was  furnished  by  the 
testimony  of  Huffaker,  the  attorney 
of  Doerhoefer^  and  later  of  appellee, 
his  executor,  and  by  Brown,  a  serv- 
ant of  Doerhoefer,  the  competency 
of  whiqh  is  now  complained  of  by 
appellant.  But  we  do  not  find  that 
exceptions  were  filed  by  appellant  to 
this  evidence  with  the  commissioner, 
or  to  his  report  on  that  ground  after 
it  was  filed  in  court;  and,  if  filed,  it 
is  manifest  from  the  record  that 
they  were  not  passed  on  by  the  chan- 
cellor. It  is  a  well-recognized  rule  of 
A»,^w-iT«  practice  and  ^ 
•f  exeeptiou  codure  that,  when 
exceptions  filed  to 
the  d^sitions  of  witnesses  are  not 


passed  on  in  txie  circuit  court,  or,  if 
passed  on,  no  exception  was  taken  to 
the  ruling  of  that  court  thereon, 
upon  appeal  the  court  of  appeals  will 
regard  such  -exceptions  as  having 
been  waived,  and  treat  the  case  as  it 
no  question  had  been  made  as  to  the 
competency  of  the  witness  or  wit- 
nesses, or  as  to  the  admissibility  of 
his  or  their  testimony.  Civ.  Code,  § 
589;  Hatfield  v.  Hatfield,  166  Ky. 
761, 179  S.  W.  832;  Lewis  v.  Wright, 
3  Bush,  Sll ;  Com  v.  Sims,  3  Met. 
(Ky.)  398;  Bronston  v.  Bronston, 
141  Ky.  689,  133  S.  W.  584;  Patter- 
son v.  Hansel,  4  Bush,  654;  Louis- 
ville &  N.  R.  Co.  V.  Graves,  78  Ky.  74. 

We  are  therefore  prevent^  by 
the  rule  supra  from  passing  on  the 
competency  of  the  evidence  in  ques- 
tion, whidi  is  not  only  uncontra- 
dicted, but  strengthened  by  the  tes- 
timony of  the  appellant  himself, 
admitting  his  intimacy  with  Dinkel- 
spiel,  the  fact  that  the  latter  was  his 
tenant  when  the  note  was  executed, 
and  iiis  knowledge  that  he  con- 
ducted, in  the  building  rented  of 
him,  gambling  transactions,  such  as 
bookmaking  on  horse  racing  and  the 
like.  Dinkelspiel  was  not  intro- 
duced as  witness. 

On  the  whole  cas2  we  find  no  rea- 
son, for  disagreeing  with  the  report 
of  the  Commissioner,  or  the  action 
of  tiie  Circuit  Court  in  confirming 
the  same  and, dismissing  the  cross 
petition  of  appellant.  Wherefore  the 
judgment  is  affirmed. 


ANNOTATION. 

Eieel  of  Negotiable  InttrmiieBts  Act  on  atatntA  invalidiitkig  faMtranent  ghren 

for  gamblizig  conaideration. 


The  reported  case  is  apparently  the 
only  recent  decision  which  considers 
the  effect  of  ttie  Negotiable  Inatni- 
menta  Act  on  a  statute  making  invalid 
aa  iiMlarument  given  for  a  gambling 
consideration.  The  earlier  cases  in- 
volving the  question  are  collected  in 
the  annotation  in  8  A.L.R.,  beginning 
at  page  314.  The  holding  in  the  re- 
ported case  (Lbvt  v.  FmELiTY  &  G. 
TuiST  Co.  ante,  207)  to  the  effect 


that  §  1956  of  the  Kentucky  Statutes, 
in  so  far  as  it  declares  contracts  grow- 
ing out  of  wagering  or  gambling 
transactions  to  be  void,  was  not  re- 
pealed by  the  Negotiable  Instruments 
Act  of  1904,  providing  for  the  protec- 
tion of  innocent  holders  of  negotiable 
instruments,  is  in  accord  with  the  gen- 
eral rule  on  this  subject,  as  announced 
in  the  original  annotation.  W.  F.  F. 
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LUCILE  CROUCH 

V. 

FLOYD  M.  WARTENBERG. 
IFest  VtroMa  Sufimne  Court  of  Appeals  — September  SI,  1920. 
(—  w.  Va.  — ,  104  a  E.  117.) 

Marriage  —  effect  of  mock  marriage. 

1.  A  marriage  ceremony,  though  actually  and  legally  performed,  when 
entered  into  in  jest,  with  no  intention  of  entering  into  the  actual  marriage 
status  and  all  that  it  implies,  and  with  the  understanding  that  the  parties 
are  not  to  be  bound  thereby,  or  assume  towards  each  other  the  relation 
ordinarily  implied  in  its  performance,  including  the  duties,  obligations, 
rights,  and  privileges  incident  thereto,  and  followed  by  no  subsequent 
acts  or  conduct  indicative  of  a  purpose  to  enter  into  such  relation,  does  not 
constitute  a  legal  basis  for  the  marriage  status,  and  the  pretended  mar- 
riage may  be  annulled  in  equity  at  the  suit  of  either  party. 

[See  note  on  this  question  beginning  on  page  215.] 

—  power  to  annul.  —  necessity  of  consent. 

2.  A  court  of  chancery,  by  virtue  of  4,  Mutual  consent,  which  is  of  the 
its  ordinary  equity  powers,  possesses  ^^3^..^  ordinary  contracts,  is 
jurisdiction  to  entertain  a  suit  for  the  .  , '  - 
purpose  of  annulling  a  marriage  sup-  necessary  to  the  vahdity  of  the  mar- 
posed  to  be  void,  or  as  to  the  validity  riage  contract  as  well,  and  such  con- 
of  which  some  doubt  may  exist.  sent  implies,  not  only  willingness  to 

[See  9  R.  C.  L.  396;  10  R.  C.  L.  341.]    go  through  the  ceremony  of  marriage, 

—  validity.  '  but  also  an  intention  to  enter  into  the 
ajlie  status  of  marriage  has  its    carriage  status  and  assume  the  ob- 

mception  m  contract,  and  its  vahdity  j„«„ 

depends  largely  upon  the  validity  of  ^'^^'^^^r  duties,  nghta.  and  privileges 

the  contract  upon  which  it  is  based.  which  characterize  it. 
[See  18  R.  C.  L.  383.]  [See  18  R.  C.  L.  402,  408.] 


Headnotes  by  Lynch,  J. 


Certification  by  the  Circuit  Court  for  Cabell  County,  in  Chancery 

(Graham,  J.),  to  the  Supreme  Court  of  Appeals,  for  determination  of  a 
question  arising  upon  the  sustaining  of  a  demurrer  to  a  bill  filed  for  the 
annulment  of  a  marriage  ceremony  and  for  an  injunction  against  inter- 
ference with  plaintiff  by  defendant.  Ruling  disapproved. 
The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Deegan,  Roman,  &  Taylor,       Lynch,  J.,  delivered  the  opinion  of 

for  complainant :  court : 


The  bill  in  question  states  a  cause  of 
action  entitling  plaintiff  to  relief. 

Bishop,  Marr.  Div.  &  Sep.  §§  296  and 
298;  McCIurg  v.  Terry,  21  N.  J.  Bq. 
225;  Robertson  v.  Cowdry,  2  West.  L. 
J.  191,  1  S.  W.  L.  J.  167;  Robertson  v. 
Cole,  12  Tex.  356;  Lyndon  v.  Lyndon, 
69  III.  43;  Clark  v.  Field,  13  Vt.  460; 
Ford  V.  Stier,  L.  R.  [1896]  Prob.  1; 
Szapira  v.  Szapira  (The  Times,  Dec. 
22,  1898)  cited  in  Hall  v.  Hall,  24 
Times  L.  R.  756. 


The  bill  held  by  the  circuit  court 

insufficient  on  demurrer  interposed 
by  the  divorce  commissioner,  the 
ruling  thereon  being  certified  far  re- 
view by  this  court,  prays  for  the  an- 
nulment of  a  marriage  ceremony 
performed  between  plaintiff  and  de- 
fendant in  the  manner  authorizecl 
and  permitted  by  the  laws  of  this 
state,  and  also  for  an  injunction 
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•against  interference  with  plaintiff 
or  her  molestation  by  defendant. 

As  a{^>ears  from  the  alle^tions 
of  the  bill,  the  ceremony  had  its  in- 
ception in  jest,  without  serious  wish, 
desire,  or  intention  to  enter  into  a 
matrimonial  contract,  valid  and 
binding  upon  the  parties  thereto,  or 
either  of  them,  and  they  did  not  in- 
tend or  contemplate  consummation 
of  such  a  contract,  or  the  assump- 
tion of  the  duties,  obligations, 
rights,  privileges,  and  consequences 
usually  pertaining  to  the  marriage 
relation,  and  have  not  since  the  cere- 
mony done  or  performed  any  act  in- 
dicative of  an  intention  to  ratify  or 
consummate  the  pretended  mar- 
riage,  and  do  not  now  desire  its  con- 
summation or  the  exercise  of  such 
rights,  obligations,  duties,  and  priv- 
ileges. The  bill  further  alleges  that 
plaintiff  was  persuaded  and  induced 
to  go  through  the  marriage  cere- 
mony by  the  false  and  fraudulent 
representations  of  defendant,  be- 
lieved %-aA  relied  on  by  plaintiff, 
without  knowledge  of  their  falsity, 
accompanied  also  by  the  assurance 
that  the  performance  of  the  cere- 
mony was  to  be  treated  as  ineffeo 
tual  for  any  purpose,  and  the  only 
purpose  intended  was  to  avoid  detri- 
ment to  defendant's  business  and 
loss  of  the  respect  of  his  friends  and 
associates,  which  would  result  from 
plaintiff's  refusal  to  go  through  the 
ceremony.  The  marriage  license 
was  obtained  and  the  ceremony  per- 
formed without  the  knowledge  or 
consent  of  the  parents  of  the  plain- 
tiff, with  whom  and  under  whose 
^ruardianship  she  as  a  minor  then 
resided,  and  since  has  continued  to 
reside,  notwithstanding  the  pre- 
tended marriage  to  defendant. 
These  allegations  and  others  of  like 
kind  and  character  the  bill  amplifies 
with  the  perspicuity  requisite  to 
constitute  good  pleading,  and  with 
sufficient  certainty  to  warrant  annul- 
ment of  the  marriage  vows,  if  other- 
wise plaintiff  is  entitled  to  the  relief 
prayed  by  her.  Wherefore  the  only 
question  is  whether  the  marriage 
ceremony  so  performed,  with  the  ap- 
parent, though,  according  to  the  bill, 
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without  the  actual,  consent  of  the 
parties  thereafter  to  be  affected  and 
bound  thereby,  until  dissolved  in  a 
divorce  proceeding  or  otherwise,  is 
legally  valid  under  the  circum- 
stances presented. 

There  is  no  doubt  of  the  right  and 
power  of  a  court  of  equity,  at  the  re- 
quest of  either 
party  to  the  con-  JoXe^'t" ««noi. 
tract,  to  entertain  a 
suit  for  the  purpose  of  affirming  or 
annulling  a  marriage  supposed  to  be 
void,  or  as  to  the  validity  of  which 
any  doubt  exists,  and  counsel  do  not 
question  such  right.  McClurg  v. 
Terry,  21  N.  J.  Eq.  225;  Clark  v. 
Field,  13  Vt.  460.  According  to  the 
allegations  of  the  bill,  the  responses 
made  to  the  questions  propounded  as 
part  of  such  ceremonies,  as  "under- 
stood, intended,  and  contemplated  . 
both  by  your  complainant  and  the 
said  defendant  at  the  time  the  said 
ceremony  was  performed,  .  .  . 
were  to  impose  no  marital  duties  or 
obligations  and  confer  no  marital 
rights"  upon  either  of  them,  and 
"the  relation  of  husband  and  wife- 
was  not  by  virtue  of  such  ceremony 
to  be  assumed,  undertaken,  or  con- 
tracted for." 

While  no  animadversion  upon 
such  frivolity  probably  could  be  too 
severe,  such  condemnation  now 
would  avail  nothing  and  be  utterly 
useless.  Yet  it  is  relevant  to  remark 
that  vain,  meaningless,  false,  and 
fraudulent  replies  to  inquiries  made 
to  test  the  sincerity  of  the  parties 
are  especially  important  upon  the 
question  as  to  the  assumption  of 
marital  rights,  privileges,  obliga- 
tions, and  duties.  The  object  of  the 
entire  ceremony  is  to  bind  the  par- 
ties by  a  sacred  covenant,  one  there- 
after not  to  be  trifled  with.  Good 
faith,  honest  motives,  frankness, 
and  candor  are  essential  to  the  valid- 
ity of  any  contract,  whatever  the 
objecft  may  be,  and  the  books  are  re- 
plete with  cases  avoiding  contracts 
of  all  kinds  where  these  elements 
are  lacking.  Happily,  there  are  but 
few  decisions  annulling  marriage 
vows  on  these  grounds,  not  because 
courts  have  refused  to  grant  rdief 
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in  appropriate  cases,  but  because  it 
is  seldom  that  such  frivolity  occurs 
in  a  matter  of  such  serious  concern 
to  the  parties  interested. 

As  Bishop  in  his  work  on  Mar- 
riage, Divorce  &  Separation,  vol.  1,  § 
296,  says:  "The  status  of  marriage 
„^,^  is  entered  through 

the  door  of  a  con^ 
tract  not  essentially  differing  from 
other  contracts.  It  is  that  circum- 
stance without  which  this  status  is 
never  superinduced  upon  the  par- 
ties." 

And  in  §  298  he  says:  'The 
forms  are  not  a  substitute  for  it 
[mutual  consent  to  enter  into  the 
status].  They  are  but  modes  of 
declarmg  and  substantiating  it — 
matters  of  publicity  or  evidence.  If 
they  are  gone  through  with  without 
the  added  consent,  the  marriage  is  a 
nullity,  both  as  to  the  parties  and  to 
third  persons." 

To  constitute  a  valid  marriage,  the 
parties  must  possess  the  legal  quali- 
fications, and  enter  into  a  mutual 
agreement  or  consent  to  the  mar- 
riage relation  as  contemplated  by 
law,  "uninfluenced  by  fraud  or  error 
in  any  particular  deemed  funda- 
mental, or  by  duress."  Spencer, 
Domestic  Relations,  §  37. 

According  to  these  and  other  iiu- 
thors  and  decisions  dealing  with  the 
subject,  mutual  consent  and  bona* 
fide  agieenient  of  the  parties,  freely 
given,  and  with  the  intention  of  en- 
tering into  a  valid 
7SnmtZi*^  •*  status  of  marriage, 
are  fundamental 
and  essential  elements,  and  without 
them  the  marriage  is  invalid  (Mc- 
Cltirg  V.  Terry,  and  Clark  v.  Field, 
supra;  Dorgeloh  v.  Murtha,  92  Misc. 
279,  156  N.  Y.  Supp.  181 ;  Ford  v. 
Stier,  L.  R.  [1896]  Prob.  1;  HaU  v. 
Hall,  24  Times  L.  R.  756;  1  Bishop, 
Marr.  Div.  &  Sep.  §§  337,  338; 
Spencer,  Dom.  Rel.  §  82 ;  26  Cyc.  832, 
833),  unless  consummated  by  co- 
habitation as  husband  and  wife,  or 
otherwise  ratified  or  confirmed 
(Brooke  v.  Brooke,  60  Md.  524). 

In  McClurg  v.  Terry,  supra,  the 
New -Jersey  court  considered  facts 
and  circumstances  very  similar  to 


those  alleged  by  plaintiff  in  this, 
cause,  and,  as  particularly  appropri- 
ate here,  we  quote  as  follows  from 
21  N.  J.  Eq.  227:  "Mere  words, 
without  any  intention  corresponding 
to  them,  will  not  make  a  marriage  or 
any  other  civil  contract.  But  the 
words  are  the  evidence  of  such  inten- 
tion, and,  if  once  exchanged,  it  must 
be  elear^.  shown  that  both  parties 
intended  and  understood  that  they 
were  not  to  have  effect.  In  this  case 
the  evidence  is  clear  that  no  mar- 
riage was  intended  by  either  party; 
that  it  was  a  mere  jest,  got  up  in  the 
exuberance  of  spirits  to  amuse  the 
company  and  themselves.  If  this  is 
so,  there  was  no  marriage." 

And  in  Dorgeloh  v.  Murtha,  92 
Misc.  279, 156  N.  Y.  Supp.  181,  cited, 
likewise  involving  similar  facts,  the 
New  York  court  states  the  rule  thus: 
"The  law  considers  marriage  in  the 
light  of  a  civil  contract,  as  to  its  in- 
ception. In  the  marriage  contract, 
the  same  as  In  that  of  any  other, 
consent  is  a  necessary  element.  Con- 
sent, which  is  the  essence  of  all  or- 
dinary contracts,  is  necessary  to  the 
validity  of  the  marriage  contract 
The  minds  of  the  parties  must  meet 
in  one  common  intention.  Mere 
words,  without  the  intention  corre- 
sponding therewith,  will  not  make  a 
marriage  or  any  other  civil  con- 
tract." "It  is  quite  true  that  there 
was  a  formal  ceremony,  but  it  is 
also  patent  from  the  evidence  that 
there  was  no  intention  whatever  on 
the  part  of  either  plaintiff  or  the  de- 
fendant that  it  should  be  considered 
as  a  valid  and  legal  marriage.  .  .  . 
It  was  a  mere  subterfuge,  gotten  up 
for  the  purpose  of  enabling  the 
plaintiff  to  obtain  a  marriage  certifi- 
cate which  would  be  of  assistance  to . 
her  in  obtaining  a  theatrical  engage- 
ment." 

As  neither  plaintiff  nor  defendant, 
according  to  the  allegations  of  the 
bill,  gave  their  free  and  willing  con- 
sent to  be  bound  by  the  ceremony,  or 
assume  towards  each  other  the  rela- 
tion ordinarily  implied  in  its  per- 
formance, or  exercise  the  duties, 
obligations,  rights,  and  privileges 
incident  to  the  relation,  and  have  not 
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since  done  aiiy  act  or  performed  any- 
such  duties  or  obligations,  or  exer- 
dsed  such  rights  and  privileges, 
thereby  or  otherwise  indicating  a 
purpose  so  to  be  bound,  there  ap- 
pears no  reason  for  refusing  to  order 
the  annulment  of  the  pretended  mar- 
riage, and  thereby  remove  any  im- 
pe£ment  that  might  otherwise  exist 
by  way  of  embar- 
-HBitoet^  mMk  rassment    of  -any 

kind  or  character  as 
the  legitimate  consequences  of  the 
imprudent  conduct  of  the  parties, 
provided,  of  course,  the  facts  so  al- 
leged are  proved.  Section  8,  chap. 
64,  Code  (§  3643). 

As  the  fraudulent  representations 
or  ojnduct  of  either  party,  when 
proved,  vitiate  a  contract,  whatever 
the  subject  of  the  negotiations  may 


lOi  8.  E.  117.) 

be,  80  such  representations  and  con- 
duct have  the  same  force  and  effect 
upon  the  validity  of  a  contract  of 
marriage;  certainly  so,  if  not  con- 
summated, and  perhaps,  also,  even 
after  its  consummation,  unless  the 
plaintiff  has  in  some  manner  waived 
the  fraud,  or  done  or  performed 
some  act  operating  as  estoppel 
against  subsequent  reliance  upon  it 
in  a  court  of  equity.'  The  application 
of  this  doctrine  is  so  general  and 
universal  as  not  to  necessitate  fur- 
ther discussion. 

For  these  reasons  we  enter  of 
record  our  disapproval  of  the  Circuit 
Court's  ruling  upon  the  demurrer, 
and  hold  the  bill  legally  sufficient, 
and  direct  certification  of  the  result 
to  that  court,  as  required  by  statute. 

Williams,  P.,  absent. 


Validily  of  marriage 

TslldHy  in  general. 

The  few  authorities  support  the  con- 
clnsion  reached  in  the  reported  case 
(Cbouch  v.  Wartenbbsg,  ante,  212) 
to  the  effect  that  &  marriage  ceremony, 
thousrb  lesrally  performed,  does  not 
constitute  a  legal  basis  for  the  mar- 
riage status,  where  it  is  entered  into 
in  jest,  with  no  intention  of  creating 
a  contract,  and  with  the  understand- 
ing that  the  parties  are  not  to  be 
bound  thereby,  or  assume  toward  each 
other  the  marital  relation. 

Thus,  in  McClurg  v.  Terry  (1870) 
21  N.  J.  Eq,  225,  which  is  quoted  in 
the  Crouch  Case,  it  was  expressly 
held  that  a  marital  status  was  not 
created  by  the  fact  that  a  marriage 
ceremony  was  legally  performed, 
where  it  also  clearly  appeared  that  the 
marriage  was  entered  into  in  jest  with- 
out intent  upon  the  part  of  either  par- 
ty to  consummate  a  contract  of  mar- 
riage. 

And  that  a  marriage  in  masquerade, 
where  the  parties  do  not  know  with 
whom  they  are  united,  cannot  be  sup- 
ported in  the  ecclesiastical  court  in  a 
suit  of  jactitation  or  for  restitution  of 
conjugal  rights,  see  Reg.  v.  Mills 


entered  into  m  Jest 

(1844)  10  Clark  &  F.  534,  per  Lord 
Campbell,  at  p.  786,  8  Eng.  Reprint, 
937. 

And  see  Dorgeloh  v.  Martha  (1916) 
92  Misc.  279,  156  N.  Y.  Supp.  181,  as 
quoted  in  the  reported  case  (Ceouch 
V.  Waktenberg),  but  in  which,  al- 
though the  marriage  was  annulled, 
it  appeared  that,  while  the  man  re- 
garded the  whole  thing  as  a  joke,  there 
was  an  actual  ceremony  performed  by 
a  qualified  person  so  IJiat  the  woman 
might  obtain  a  marriage  certificate 
for  business  purposes,  it  also  appear- 
ing that  both  parties  were  under  the 
impression  that  a  valid  marriage  was 
not  actually  taking  place,  that  there 
was  an  absolute  lack  of  intent  to  en- 
ter into  a  valid  marriage,  and  that  the 
parties  thereafter  always  continued  to 
regard  the  affair  as  of  no  binding 
effect. 

Annnlment. 

It  has  been  held  that  a  court  of  M[ui- 
ty  has  power  to  annul  a  nuuriage  en- 
tered Into  in  jest,  and  without  intent 
upon  the  part  of  either  party  of  creat- 
ing a  marital  status.  McClurg  v.  Ter- 
ry (N.  J.)  supra;  Ceouch  v,  Warten- 
BERG  (reported  herewith). 
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In  McClurg:  v.  Terry  (N.  J.)  supra, 
the  court  said:  "The  fact  of  mar- 
riage can  be  determined  by  any  court 
where  the  question  arises,  from  a  jus- 
tice's court  in  a  suit  for  iroods  fur- 
nished to  the  wife,  to  this  court  on  a 
question  of  alimony  and  the  legality 
of  marriage,  and  the  question  wheth- 
er the  ceremony  was  in  jest  or  earn- 
est could  in  such  cases  be  determined. 
Bat  the  finding  would  only  bind  the 
parties  to  that  suit.  Another  suit 
tried  the  next  day  between  other  par- 
ties might  reach  a  different  result,  and 
Uie  judgment  in  the  first  suit  could  not 
be  received  even  as  prima  facie  evi- 
dence in  the  subsequent  suit  It  could 
not  nullify  the  marriage  relation.  But 
the  proceeding  is  in  rem,  strictly  so- 
called;  it  is  upon  the  matter  of  the 
marriage,  to  determine  simply  whether 
such  marriage  exists,  and  not  wheth- 
er a  debt  or  alimony  is  due,  which  de- 
pends upon  the  fact  of  the  marriage. 
And  when  a  determination  is  had  in 
a  proceeding  in  rem,  it  binds  the  whole 
world  and  not  only  the  parties  to  it; 
it  makes  it  a  marriage  or  no  marriage. 
Marriage  itself  is  a  proceeding  in  rem. 
and  constitutes  the  parties  man  and 
wife;  divorce  is,  also;  it  dissolves  an 
existing  marriage.  .  ,  .  Until  the 
present  Constitution  was  adopted,  the 
legislature  had  and  exercised  the  pow- 


er of  divorce  and  declaring  the  mar- 
riage contract  void.  A  statute  for  tltat 
purpose  operated  in  rem,  and  dis- 
solved the  relation.  The  Constitution 
took  away  that  power  and  vested  the 
chancery  powers  in  the  chancellor. 
Among  these  powers  was  that  of 
granting  divorces  as  then  established. 
A  literal  construction  of  these  acts  and 
constitutional  provisions  would  not 
seem  to  vest  in  this  court  the  power 
of  declaring  marriages  void,  except  in 
the  cases  specified,  and  yet  a  liberal 
construction,  guided  by  what  was  eri- 
dently  the  design  of  these  provisions, 
might  extend  the  jurisdiction  of  tbia 
court  to  this  claAS  of  cases.  In  every 
well-ordered  government  it  is  proper 
that  there  should  be  some  tribmal  or 
power  competent  finally  to  determine 
the  validity  of  so  important  a  matter 
as  marital  relation,  so  that  parties 
may  know  their  obligations  and  rights, 
and  that  this  should  nof  be  left  to  be 
determined  differently  by  each  court 
where  the  question  might  incidentally 
arise.  And  when  the  power  ever  this 
sabjeet  was  taken  from  the  legisla- 
ture^ it  is  fair  to  infer  it  was  intended 
to  be  left  with  this  court,  upon  which 
jurisdiction  over  most  causes  of  di- 
vorce had  been  directly  conferred." 

G.  j.a 
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Garnishment  —  contents  of  safety  deposit  box. 

1.  The  cootents  of  a  safety  deposit  box  are  subject  to  garnishment  on 
process  against  the  lessor  of  the  box. 

[See  moie  on  this  question  beginning  on  page  225.] 

Courts  —  power  to  require  opening  of  posit  box  which  the  debtor  rents  of 

safety  deposit  box.  it,  where  the  statute  provides  that 

2.  A  court  having  jurisdiction  of  the  when  jurisdiction  is  conferred  on  a 
parties  and  subject-matter  may  re-  court,  all  the  means  necessary  to  car- 
quire  a  garnishee  to  open  a  safety  de-  ry  it  into  effect  are  also  given. 
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flnrnWiBignt — power  to  require  drill- 
of  box. 

S.  The  court  may  require  a  safety 
d^wsit  box  to  be  opened  in  a  garnish- 
ment proceeding  by  drilling  to  reach 
the  tumblers  of  the  lock,  if  the  hole 
may  be  plugged  and  the  box  restored 
to  its  former  condition. 

—  bordcn  of  expense  of  opening 
box. 

4.  A  bank  garnished  for  the  contents 
of  a  safety  deposit  box  may  be  re- 
qaired  to  open  the  box  at  its  own  ex- 
pense. 

—  necessity  of  notice. 

5.  Neither  the  lessor  nor  lessee  of 
a  safety  deposit  box,  the  contents  of 
which  have  been  garnished,  is  entitled 
to  notice  before  the  making  of  an  or- 
der requiring  the  opening  of  the 
box. 

—  scope  of  order  for  delivery  of  con- 
tents of  box. 

6.  The  court  should  not,  in  requir- 
ing a  safety  deposit  box  to  be  opened 
to  which  tiiree  persons  have  access. 
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require  the  bank,  as  garnishee  of  one 
of  them,  to  deliver  all  the  contents  to 
the  sheriff,  but  merely  that  which  is 
the  property  of  the  one  against  whom 
the  proceeding  is  pending. 

Jodlclal  notice  —  uses  of  safety  de- 
posit box. 

7.  The  court  takes  judicial  notice  of 
the  uses  made  of  safety  deposit  boxes. 

Garnishment  —  duty  to  protect  rights 
of  garnishees. 

8.  It  is  the  duly  of  t^e  courts  and 
their  oflScers,  at  all  times  and  under 
all  circumstances,  to  protect  the  rights 
of  garnishees  and  those  who  may  have 
business  relations  with  them. 

•~  right  of  garnishee  to  be  present 
when  box  is  opened. 

9.  In  directing  a  bank  to  open  a 
safety  deposit  box  in  a  garnishment 
proceeding,  it  should  be  permitted  to 
be  present  when  the  box  is  opened,  to 
make  an  inventory  of  its  contents,  and 
to  present  to  the  court  any  claim  which 
may  exist  to  property  not  belonging 
to  the  debtor.  * 


Appeal  by  the  garnishee  defendant  from  an  order  of  the  District  Court 
for  3alt  Lake  County  (Stephens,  J.)  denying  a  motion  to  quash  an  order 
requiring  it  to  open  defendants'  safety  deposit  boxes  and  deliver  the  con- 
tents to  the  sheriff,  in  a  garnishment  proceeding  to  reach  property  of 
defendants  to  satisfy  a  judgment  recovered  against  them  by  plaintiff. 
Modified* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  D.  H.  Thomas,  for  appellant:  The  box  or  its  contents  was  not  sub- 

The  order  "or  judgment  appealed    ject  to  garnishment. 


from  was  beyond  the  power  of  the 
court  and  was  void. 

20  Cyc.  978;  Robbins  v.  Vandermeid- 
en,  182  Mich.  674,  148  N.  W.  747;  Mar- 
ricott  V.  Lewis,  25  Ala.  332;  Smith  v. 
Holland.  81  Mich.  471.  45  N.  W.  1017; 
People  ex  rel.  Townsend  v.  Cass  Cir- 
cuit Judge,  89  Mich.  407;  Waters  v. 
Campbell,  7  Alberta  L.  R,  398,  19  D. 
L.  R.  772;  White  v.  Hobart,  90  Ala.  368, 
7  So.  807 ;  Hurst  v.  Home  Protection  F. 
Ins.  Co.  81  Ala.  174,  1  So.  209;  Ball  v. 
Young,  52  Mich.  476.  18  N.  W.  225; 
Wilder  v.  Shea,  13  Bush,  128;  Stub  v. 
Hein,  129  Minn.  188,  152  N.  W.  136; 
Rood,  Garnishment,  §§  307,  314;  Hart- 
man  V.  Olvera,  51  Cal.  501;  Linden- 
thai  v.  Burke,  2  Idaho,  571,  21  Pac. 
419;  Everton  v.  Parker.  3  Wash.  331, 
28  Pac.  536;  McDowell  v.  Bell,  86  Cal. 
616,  25  Pac.  128;  Steele  v.  Palmer,  41 
Miss.  88;  Armstrong  v.  Barton,  42 
Miss.  506 ;  Crawford  v.  Pierce,  56 
Mont.  371,  185  Pac.  815;  Glover  v. 
Brown,  32  Idaho,  426,  184  Pac.  664. 


20  Cyc.  1022;  Bottom  v.  Clarke,  7 
Cush.  487;  Rosenbush  v.  Bernheiraer, 
211  Mass.  160,  97  N.  E.  984,  Ann.  Cas. 
1913A,  1317. 

As  against  the  garnishee,  the  rights 
of  the  creditor  do  not  exoeea  Uie  rights 
of  the  debtor. 
20  Cyc.  978. 

The  court  erred  in  construing  the 
order  or  judgment,  if  conceded  to  be 
valid,  to  mean  more  than  that  the  bank 
should  use  its  master  key  to  aid  in 
opening  the  box. 

United  States  ex  rel.  Watson  v.  Port 
of  Mobile,  4  Woods,  686,  12  Fed.  770. 

Messrs.  Cheney,  Jensen,  ft  Holman, 
for  respondent: 

The  court  may  cause  a  safe  deposit 
box  to  be  opened  to  determine  the  gar- 
nishee's liability. 

12  R.  C.  L.  805;  Tillinghast  v.  John- 
son, 34  R.  I.  136,  41  L.R.A.CN.S.)  764. 
82  Atl.  788,  Ann.  Cas.  1914A,  960; 
United  States  v.  Graff,  67  Barb.  304,  4 
Hun,  634;  Trowbridge  v.  Spinning,  23 
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Wash.  48,  S4  L.R.A.  204,  83  Am.  St. 
Rep;  806,  62  Fac.  125;  Washington 
Loan  &  T.  Co.  v.  Susquehanna  Coal  Co. 
26  App.  D.  C.  149;  Tillinghast  v.  John- 
son, 34  R.  L  136,  41  L.R.A.(N.S.)  764, 
82  Atl.  788,  Ann.  Cas.  1914A,  960. 

Frick,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  West  Cache  Sugar 
Company,  a  corporation,  obtained 
judgment  in  the  district  court  of 
Salt  Lake  county  against  the  defend- 
ants, John  A.  Hendrickson  and  Lo- 
renzo N.  Stohl.  The  judgment  not 
being  satisfied,  the  plaintiff,  pursu- 
ant to  our  statute  (Utah  Comp. 
Laws  1917,  §§  6730,  6752),  caused  a 
writ  of  garnishment  to  be  issued  in 
said  action,  which  on  the  7th  day  of 
June,  1919,  was  served  on  the  Zion's 
Savings  Bank  &  Trust  Company, 
hereinafter  called  garnishee. 

In  addition  to  the  usual  statutory 
interrogatories  that  are  propounded 
to  garnishees,  there  was  also  ap- 
pended the  following  interaogator;;: 
"Have  defendants,  or  either  of  l^em, 
a  safety  deposit  box  in  your  bank?" 
The  garnishee,  after  answering  in 
writing  and  under  oath  all  the  stat- 
utory interrogatories  in  the  nega- 
tive, that  is,  that  it  was  not  indebted 
to  the  defendants,  or  either  of  them, 
that  it  had  no  property  or  effects  of 
theirs  in  its  possession  or  under  its 
control,  and  that  it  knew  of  no  debts 
owing  to  them,  or  either  of  them, 
also  under  oath,  answered  the  inter- 
rogatory relating  to  the  safety  de- 
posit box  as  follows:  "Yes;  Mr. 
Lorenzo  N.  Stohl  has." 

The  answers  of  the  garnishee 
were  duly  iiled  in  said  district  court, 
and  the  plaintiff  did  not  deny  or  con- 
trovert them  in  any  way  as,  under 
the  statute,  it  might  have  done  with- 
in ten  days  after  they  were  filed.  On 
the  27th  day  of  June,  1909,  however, 
and -after  more  than  ten  days  had 
elapsed  from  the  time  of  filing  the 
answers,  and  after  the  garnishee's 
answer,  under  the  statute,  had  be- 
come conclusive,  the  plaintiff,  by  its 
counsel,  appeared  in  said  court  and 
made  an  ex  parte  apt>lication  for  an 
order  requiring  the  garnishee  to 
open  the  safety  deposit  box  referred 
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to  in  its  answer  and  to  deliver  the 
contents  thereof  to  the  sheriff  of  Salt 
Lake  county.  Pursuant  to  said  ap- 
plication the  district  court  issued  the 
order  hereinafter  set  forth.  The  or- 
der, after  referring  to  the  gar- 
nishee's answer  respecting  the 
safety  deposit  box,  and  that  tiie 
plaintiff  claimed  that  said  Stohl  "has 
property  and  securities  on  deposit" 
in  said  box,  reads  as  follows :  "Now, 
therefore,  it  is  hereby  ordered  and 
adjudged  that  the  said  garnishee 
defendant  cause  said  box  to  be 
opened,  and  deliver  the  property 
therein  to  the  sheriff  of  Salt  Lake 
county,  who  shall  take  and  keep  such 
of  said  property  and  securities  as  are 
liable  to  garnishment  and  attach- 
ment herein." 

The  sheriff  made  return  to  the 
effect  that  he  had  duly  served  said 
order  upon  the  garnishee;  that  he 
had  "made  demand  upon  O.  C.  Beebe, 
cashier*'  of  said  garnishee,  to  com- 
ply with  said  order,  and  to  cause  said 
safety  deposit  box  to  be  opened,  "and 
the  contents  of  the  box  delivered  to 
me  as  sheriff,"  and  that  said  **0.  C. 
Beebe  refused  to  comply  with  the  or- 
der." Thereafter,  on  the  1st  day  of 
July,  1919,  counsel  for  the  garnishee 
served  a  notice  upon  plaintiff's  coun- 
sel to  the  effect  that  on  tiie  5th  day 
of  said  month  he  would  move  the 
court  to  quash  the  order  upon  vari- 
ous grounds,  ambng  othera,  that  the 
district  court  had  exceeded  its  au- 
thority in  making  the  same.  The 
motion  was  supported  by  the  affi- 
davit of  the  cashier  of  the  garnishee, 
in  which,  among  other  things,  it 
was  stated  that  the  garnishee  could 
not  open  said  box  without  the  key, 
which  was  in  the  possession  of  said 
Stohl,  unless  great  force  were  used 
to  open  the  same,  and  such  force,  if 
used,  would  "greatly  damage,  mu- 
tilate, and  destroy  garnishee's 
vaults"  in  which  said  box  was  placed. 

Thereafter,  on  the  12th  day  of 
July,  the  garnishee  by  leave  of  court 
filed  amendments  to  the  motion  to 
quash,  and  also  amended  its  original 
answer  died  in  the  garnishment  pro- 
ceeding. In  the  amended  answer  the 
garnishee  averred  that  said  Stohl 
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was  not  the  only  person  who  had  ac- 
cess by  means  of  his  key  to  the  said 
deposit  box,  bat  that  there  were  two 
other  persons  who  had  access  there- 
to by  means  of  his  key.  In  the 
amended  motion  to  quash  the  writ, 
the  garnishee  set  forth,  among  other 
grounds,  that  the  order  to  open  the 
safety  deposit"  box  was  "improvi- 
dently  Issued,  in  that  it  was  issued 
without  notice,"  etc.,  and  also  set 
forth  the  fact  Uiat  the  other  persons 
referred  to  in  its  answer  ha4  equal 
right  to,  and  did  have  access  to,  said 
safety  deposit  box,  and  that  the  gar- 
nishee had  no  knowledge  respecting 
the  contents  of  said  box,  nor  wheth- 
er it  contained  anything. 

At  the  hearing  of  said  motion  to 
quash,  the  garnishee  produced  evi- 
dence to  the  effect  that,  in  addition 
to  said  Stohl,  two  other  persons  had 
access  to  the  box,  and  'that  the  only 
means  by  which  said  box  could  be 
opened,  according  to  the  knowledge 
and  belief  of  the  cashier  and'  the  at- 
torneys of  the  garnishee,  was  to 
force  said  box  open  by  breaking  the 
hinges  or  the  lock,  etc.  Upon  the 
other  hand,  the  plaintiff  produced 
evidence  that  there  was  a  compar- 
atively easy  and  inexpensive  method 
of  opening  safety  deposit  boxes  like 
the  one  in  question  by  means  of  drill- 
ing a  small  hole  into  the  lock, 
through  which  the  tumblers  in  the 
lock  could  be  turned,  so  that  by 
means  of  the  master  key  alone, 
which  was  in  the  possession  of  the 
garnishee,  the  box  could  be  opened 
without  any  substantial  injury ;  that 
said  hole  could  be  plugged,  and  the 
combination  of  the  lock  changed,  and 
other  keys  obtained,  which,  if  done, 
left  the'  box  in  substantially  the 
same  condition  for  use  as  it  was  be- 
fore it  was  opened  by  said  method ; 
that  said  method  had  been  in  use  for 
some  time  in  Salt  Lake  City ;  that  at 
least  several  hundred  safety  deposit 
b(Mces  had  been  opened  in  that  way 
in  the  different  vaults  in  Salt  Lake 
City,  and  that  there  v/ere  several  ex- 
perts in  said  city  who  opened  safety 
deposit  boxes,  and  that  a  certain  ex- 
pert h&d  in  fact  opened  some  of  the 
tarnishee's  safety  deposit  boxes  by 
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that  method  during  the  past  year. 
The  custodian  in  charge  of  the  gar- 
nishee's safety  deposit  vaults  and 
boxes  conceded  that  the  expert  had 
opened  a  considerable  number  of  the 
garnishee's  safety  deposit  boxes,  by 
the  method  aforesaid.  He  testified, 
however,  that  the  cashier  was  not 
present  when  the  boxes,  or  any  oi 
them,  were  opened,  and  he  did  not 
know  whether  the  cashier  was  aware 
of  the  method  or  not. 

The  district  court  denied  the  gar- 
nishee's motion  to  quash  the  order 
to  open  the  safety  deposit  box,  ana 
confirmed  the  same,  to  which  ruling 
the  garnishee  excepted.  In  due 
time,  and  pursuant  to  the  provisions 
of  Utah  Comp.  Laws  1917,  §  6753, 
the  garnishee  has  appealed  to  this 
court,  and  assigns  the  ruUng  of  the 
district  court,  in  the  particulars 

.  stated,  as  error,  giving  numerous 
reasons  which  it  is  not  necessary  tc 
set  forth  here. 

In  his  brief,  counsel  for  the  gar- 
nishee, among  other  things,  insists: 
(I)  That  the  district  court  had  no 
power  or  jurisdiction  to  make  the 
order  requiring  the  garnishee  to 
open  the  box,  and  in  that  connection 
counsel  expresses  serious  doubt 
whether  the  contents  of  a  safety  de- 
posit box  are  the  subject  of  garnish- 
ment process;  (2)  assuming  such 
power,  however,  that  the  garnishee 
cannot  be  required  to  expend  its 
money  to  open  the  box,  nor  to  dam- 
age its  property  in  doing  so,  without 
being  indemnified ;  (3)  that  the  or- 
der to  open  the  safety  deposit  box 
merely  required  the  garnishee  to 
open  the  same  in  the  usual  manner, 
name^,  by  means  of  the  customer's 
key  when  used  in  connection  with 
the  master  key  in  its  possession, 
which  in  this  case  could  not  be  done, 
for  the  reason  that  the  customer  was 
not  within  this  jurisdiction  and  his 
key  could  not  be  obtained,  although 
the  garnishee  had  .made  all  reason- 

■  able  efforts  to  do  so ;  and  <4)  that 
the  order  was  "improvidently  is- 
sued." 

The  contention  that  the  district 
court  did  not  have  the  power  or  ju- 
risdiction to  issue  the  order  reqnir- 
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ine  the  garnishee  to  open  the  safety 
deposit  box  for  the  purpose  of  reach- 
ing  its  contents  by  the  process  of 
^mishment  is  not 
taV^^FrV"  tenable.  The  provi- 
openiiiK  of  sions  of  ouF  statuto 
«f«tr  de,H»«  relating  to  garnish- 
ments are  veiy 
broad  and  comprehensive.  This 
court  has  held  (Cole  v.  Utah  Sugar 
Co.  35  Utah,  148,  99  Pac.  681)  that 
the  statute  should  be  liberally  con- 
strued, and  so  as  to  fully  effectuate 
the  purpose  sought  to  be  attained 
thereby.  Moreover,  Utah  Comp. 
Laws  1917,  §  1813,  provides : 
"When  jurisdiction  is,  by  statute, 
conferred  on  a  court  or  judicial  offi- 
cer, all  the  means  necessary  to  carry 
it  into  effect  are  also  given;  and  in 
the  exercise  of  the  jurisdiction,  if 
the  course  of  proceeding  be  not  spe- 
cifically pomted  out  by  statute,  any 
suitable  process  or  mode  of  proceed-  * 
ing  may  be  adopted  which  may  ap- 
pear most  conformable  to  the  spirit 
of  the  statute  or  of  the  Codes  of  Pro- 
cedure." 

The  district  court  certainly  had 
jurisdiction  of  the  action,  and  by  the 
service  of  the  writ  of  garnishment 
on  the  garnishee,  and  the  filing  of  its 
answers  in  response  to  the  writ, 
wherein  it  stated  that  the  defendant 
Stohl  had  rented  a  safety  deposit 
box  in  its  bank  vaults,  the  court  also 
had  jurisdiction  of  the  garnishee, 
and,  in  view  of  the  provisions  of  § 
1813,  supra,  had  full  power  and  au- 
thority to  direct  what  should  be  done 
in  the  premises,  in  order  to  effectu- 
ate the  object  or  purpose  of  the  writ 
of  garnishment.  Nor  can  the  con- 
tention prevail  that  the  contents  of  a 
safety  deposit  box  which  is  rented 
by  a  judgment  debtor  cannot  be 
reached  by  the  process  of  garnish- 
ment or  attachment.  It  is  true  that, 
in  20  Cyc.  1022,  it  is  said:  "Accord- 
ing to  the  weight  of  authority,  prop- 
erty or  funds<deposited  with  a  safety 
deposit  company  cannot  be  reached  . 
by  garnishment  proceedings." 

The  text  just  quoted,  however, 
was  written  more  than  fourteen 
years  ago,  and  since  then  a  number 
of  courts  of  last  resort  have  held  the 


law  to  be  otherwise  under  statutes 
the  provisions  of  which  are  substan- 
tially the  same  as  those  of  this  state. 
If  we  keep  in  mind  that  the  rela- 
tionship existing  between  the  lessor 
of  a  safety  deposit  box  and  that  of 
hia  customer  is  one  of  bailee  and 
bailor  for  .hire,  we  should  encoont^ 
little,  if  any,  difficulty  in  arriving  at 
the  conclusion  that  the  contents  of 
such  boxes  are  subject  to  the  process 
of  garnishment  or 
attachment,  and  conrentr*of 
that  ■  the  boxes  *ep»»it 
themselves  may  be 
ordered  opened  by  the  court  for  the 
puipose  of  reaching  their  contents. 
To  that  effect  are  the  following  well- 
considered  cases;  Tillinghast  v. 
Johnson  (1912)  34  R.  L  136,  41 
L.R.A.<N.S.)  764,  82  Atl.  788,  Ann. 
Cas.  1914A,  960;  Washington  Loan 
&  T.  Co,  T.  Susquehanna  Co&\  Co.  26 
App.  D.  C.  149;  Trowbridge  v.  Spin- 
ning, 23  Wash.  48,  54  LJLA.  204, 83 
Am.  St.  Rep.  806,  62  Pac  126; 
National  Safe  Deposit  Co.  v.  Stead, 
250  lU.  684,  95  N.  E.  973,  Ann.  Cas. 
1912B,  430;  United  States  t.  Graff, 
67  Barb.  306,  4  Hun,  634. 

While,  in  the  foregoing  eases,  it  is 
squarely  held  that  the  contents  of 
such  boxes  may  be  reached  in  gar- 
nishment proceedings,  yet,  as  we 
shall  see,  in  none  of  the  cases  was 
the  order  to  open  the  box  as  broad 
and  sweeping  as  in  the  case  at  bar. 

In  12  R.  C.  L.  p.  805,  §  35,  which 
was  issued  in  1916,  the  law  is  stated 
thus:  "In  the  case  of  property 
placed  in  a  safety  deposit  box,  gar- 
nishm^t  against  the  bank  which  is 
the  lessor  of  the  box  is  the  proper 
remedy,  by  the  weight  of  authority, 
though  a  slight  conflict  must  be  ad- 
mitted. In  such  cases  the  court  may 
cause  the  box  to  be  opened  to  de- 
termine the  garnishee's  liability." 

In  Trowbridge  v.  Spinning,  23 
Wash.  48,  54  L.RA.  204,  83  Am.  St 
Rep.  806,  62  Pac.  125,  it  is  said: 
"Under  the  broad  provisions  of  this 
section  fspeaking  of  the  Garnish- 
ment Statute],  the  court  could  in- 
quire into  the  contents  of  the  box  by 
causing  the  defendant  to  be  exam- 
ined as  a  witness,  and  might  even 
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require  an  inspedion  of  the  contents, 
to  the  end  that  the  effects  liable  to 
execution  should  be  delivered  to  the 
sheriff." 

It  certainly  would  be  a  reproach  to 
our  jurisprudence  and  to  the  admin- 
istration of  the  law  if  it  were  held 
that  the  law  may  successfully  be  de- 
fied by  human  agencies,  and  that 
courts  cannot  make  their  processes 
eft ective  merely  because  valuable 
property  may  be  locked  and  con- 
cealed in  a  steel  safe  or  receptacle. 
The  court's  orders  may  not  be  baf- 
fled merely  because  the  lessee  or 
owner  of  a  safety  deposit  box  r,e- 
fuses  to  surrender  the  key  by  wnich 
the  box,  in  connection  with  the  mas- 
ter key,  is  opened.  If,  therefore, 
there  is  any  method  or  device  avail- 
able by  means  of  which  such  boxes 
can  be  opened  without  destroying 
them  and  their  contents,  the  courts 
have  ample  power  to  direct  those 
who  have  possession  and  control  of 
4-  __.  such  boxes  to  open 
drtiUBv  Af  them  by  any  avail- 
able  method,  and  to 
deliver  the  contents  thereof  into 
the  custody  of  the  law,  as  here- 
inafter more  specifically  pointed 
out.  Nor  can  the  contention  pre- 
vail that  the  court  was  power* 
-b.rde.«c  ^®8S  to  order  the 
«x»«RBe  •(  box  opened  at  the 
•p.»i-,fcox.  expense  of  the  gar- 
nishee. The  evidence  produced 
in  opposition  to  the  motion  to  quash 
the  writ  is  to  the  effect  that  modem 
safety  deposit  boxes,  such  as  the  one 
in  question  here,  can  be  opened  by 
merely  drilling  a  small  hole,  about 
the  size  of  a  parlor  mate)),  into  the 
lode,  through  which  hole  the  tum- 
blers which  are  operated  by  the  cus- 
tomer's key  may  be  turned,  and  the 
box  may  then  be  opened  with  the 
master  key,  which  is  in  possession  of 
the  garnishee.  It  was  also  made  to 
appear  that  the  time  required  to 
open  the  box  by  that  method  is  quite 
short,  and  that  the  usual  charge  of 
the  expert  who  opens  the  boxes  by 
that  method  was  $2.50,  and  that  the 
small  Hole  could  be  closed  with  a 
tteel  plug  prepared  for  the  purpose, 
«Dd  aft«r  the  hole  is  plugged  the  box 
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is  just  as  good  as  it  was  originally. 
If,  therefore,  a  garnishee  is  required 
to  call  in  one  of  the  experts  to  open 
the  box  at  an  expense  of  $2.50,  that 
fact,  standing  alone,  would  afford  no 
excuse  for  failing  to  open  the  box 
when  ordered  to  do  so  by  the  court. 
Every  garnishee  is  necessarily  put 
to  some  inconvenience,  and  per- 
haps may  be  put  to  some  ex- 
pense, in  complying  with  the  order 
of  the  court.  Such  expenses  are, 
however,  chargeable  as  costs,  and 
will  be  allowed  by  the  court. 
Such  matters  are  to  too  trivial, 
however,  to  be  urged  as  a  means  of 
arresting  or  impeding  the  due  ad- 
ministration of  justice.  Under  our 
statute,  no  nishee  can  be  required 
to  ans  A'er  the  interrogatories  until 
he  is  paid  a  fee  of  ?2,  unless  he  ex- 
pressly waives  such  payment.  Nor 
is  there  any  merit  to  the  garnishee's 
contention  that  the  court  should  not 
have  made  the  order 
without  notice  to  it.  ^Jfic"'"''  ** 
Neither  the  gar- 
nishee- nor  the  judgment  debtor  is 
entitled  to  notice  before  the  order  is 
nude  and  served  requiring  the  box 
to  be  opened. 

This  brings  us  to  the  final  objec- 
tion, which,  in  substance,  is  that  the 
order  of  the  court  was  improvidently 
issued,  ana  that  it  does  not  sufficient- 
ly protect  the  mterests  of  the  gar- 
nishee, etc.  We  confess  that  this  is 
the  only  ground  which,  to  our  minds, 
presents  serious  difficulties.  The  or- 
der was  made  ex  parte  and  without 
notice  to  the  garnishee,  and  was 
based  entirely  upon  its  answer  that 
the  defendant  Stohl  was  the  lessee 
of  a  safety  deposit  box.  While  at 
the  hearing  on  the  motion  to  quash 
the  writ  it  was  made  to  appear  that 
at  least  two  other  persons  had  ac- 
cess to  the  box,  yet  such  fact  was 
unknown  to  the  plaintiff  and  to  the 
court  when  the  order  was  made.  It 
will  be  observed  that  the  terms  of 
the  order  in  question  are  very  sweep- 
ing. The  garnishee  is  peremptorily 
ordered  to  *'cause  said  box  to  be 
opened  and  to  deliver  the  property 
therein  to  the  sheriff  of  Salt  Lake 
county,  who  shall  take  and  Iceep  such 
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of  said  property  and  securities  as  are 
liable  to  garnishment  and  attach- 
ment herein."  It  will  be  seen  that 
the  garnishee  was  thus  required  to 
deliver  to  the  sheriff  all  of  the  prop- 
erty and  ser;uritiea  which  may  have 
been  in  the  box,  regardless  of  whose 
property  it  was.  True,  the  order 
provided  that  the  sheriff  should 
"take  and  keep  such  of  said  property 
and  securities  as  are  liable  to  gar- 
nishment and  attachment  herein." 
The  sheriff,  therefore,  was  required 
to,  and  legally  could,  take  only  such 
property  and  securities  as  were  lia- 
ble to  garnishment  under  the  writ. 
By  the  terms  of  the  order,  however, 
he  is  made  the  sole  judge  as  to  what 
property  and  securities  are  'liable  to 
garnishment."  As  a  matter  of  law, 
as  we  have  seen,  the  relationship  be- 
tween the  garnishee  and  those  who 
have  access  to  the  safety  deposit  box 
in  question  was  that  of  bailee  and 
baik)r.  In  view  that  the  garnishee 
owned  the  box  and  had  the  physical 
possession  and  control  thereof,  it, 
under  the  law,  is  held  responsible  for 
the  contents  to  the  same  effect  as 
any  bailee  of  property  would  be  un- 
der the  circumstances  here  disclosed. 
To^that  effect  are  the  decisions.  See 
Lockwood  V.  Manhattan  Storage  & 
Warehouse  Co.  28  App.  Div.  68.  50 
N.  Y.  Supp.  974,  where  ft  is  held  that 
the  relation  of  the  company  renting 
a  safety  deposit  box  to  its  customer 
is  "that  of  bailee  or  depositary  for 
hire,"  and  that  such  a  relationship 
"imposed  upon  it  the  burden  of  ex- 
plaining and  excusing  the  nonpro- 
duction  of  articles  intrusted  to  it. 
.  .  ."  It  being  made  to  appear  that 
at  least  two  others,  with  the  defend- 
ant Stohl,  had  access  to  the  box,  and 
that  they  may  have  had  valuable  ar- 
ticles and  securities  of  their  own 
therein,  for  which  the  garnishee 
might  be  required  to  account  as 
bailee,  it  is  but  just  and  fair  that  the 
court  should  ^otect  the  interests  of 
-««p.  .f  •r-.r  the  garnishee  while 
for  Mt-wmrr  ot  enforcmg  the  rights 
eo-fBt.  of  box.         ^.jjg  judgment 

creditor.  Even  though  the  fact  that 
others  had  access  to  the  box  were 
not  made  to  appear,  yet,  in  view,  that 


it  is  a  matter  of  common  knowledge 
that  safety  deposit  boxes  are  now 
being  generally  used  for  the  purpose 
of  safely  keeping  valuable  and  pre- 
cious articles  and  securities  of  all 
kinds,  and  that  the  head  of  a  family 
who  rents  the  box  may  permit  the 
different  members  thereof  to  deposit 
their  valuables  in  the  box  with  his, 
or  that  he  may  penhit  a  friend  to  do 
so,  of  all  of  which  those  who  own  the 
safety  deposit  boxes  are  well  aware, 
it  becomes  the  duty  of  the  courts  to 
protect  the  interests  of  all  in  case  it 
becomes  necessary  to  order  one  ol 
those  boxes  to  be  opened  to  ascertain 
its  contents.  While  it  is  the  duty  of 
all  persons  in  all  relations  and  walks 
of  life  to  yield  prompt  obedience  to 
the  orders  of  the  courts,  which,  pre- 
sumptively at  least,  are  justified  by 
and  are  based  upon  the  law,  yet  the 
same  law  to  which  all  citizens  are  re- 
quired to  yield  obedience  also  pro* 
tects  all  against  preventable  injuiy 
or  loss.  £n  view,  therefore,  of  the 
uses  tiiat  at  the  present  time  are 
constantly  made  of  safety  deposit 
boxes,  and  of  which  uses  the  courts, 
like  all  others,  must 
take  notice,  the  or-  mmc»  of  maMr 
der  in  question,  in  '"i—" 
the  form  it  was  issued,  in  one  sense, 
was  "improvidently  Issued." 

Let  us  pause  a  moment  to  again 
call  attention  to  the  provisions  of  § 
1813,  supra.  It  is  there  specifically 
provided  that  if,  in  exercising  the  ju- 
risdiction which  by  law  is  conferred 
upon  the  courts  of  this  state,  '*the 
course  of  proceeding  be  not  specifi- 
cally pointed  out  by  statute,  any 
suitable  {process  or  mode  of  proceed- 
ing may  be  adopted  which  may  ap- 
pear most  conformable  to  the  spirit  . 
of  the  statute  or  of  the  Codes  of  Pro- 
cedure." Thus  there  is  ample  power 
and  authority  conferred  upon  the 
courts  to  meet  all  contingencies, 
both  in  enforcing  and  in  protecting 
the  rights  and  obligations  of  all. 
While  it  is  the  duty  of  garnishees  to 
obey  the  orders  of  the  courts  and  to 
aid  the  officers  in  executing  ^heir  or- 
ders, judgments,  and  decrees,  yet  it 
is  also  the  duty  of  the  courts  and  of 
the  officers,  at  all  times  and  under  ail 
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drcumstancds,  to  protect  the  rifirhta 

narai.h»«.t-  interests  of  gar- 

datr  to  protect  nishees  and  those 
S^tokVeik  niay  have  busi- 

ness relations  with 
them.    If,  therefore,  an  order  is 
made  which  requires  a  garnishee  to 
open  a  safety  deposit  box  for  the 
purpose  of  reaching  its  conten:t8,  the 
order  should  be  so  framed  as  to  per- 
mit the  garnishee  to  be  present  by 
its  agents  or  attorneys,  and  to  make 
a  complete  and  accurate  inventory  of 
the  articles  that  are  found  in  the  box 
when  it  is  opened.   In  view  of  the 
garnishee's  liability,  it  should  be 
given  the  right,  not  only  to  make 
such  an  inventory,  but  in  case  the 
articles  bear  no  earmarks  respecting 
ownsrship,  and  the  garnishee  claims 
an  interest  or  right  to  any  article 
found  in  the  box,  then  the  garnishee 
should  be  permitted  to  go  before  the 
court  and  assert  its  right  to  such  ar- 
ticles, or,  in  case  it  has  reason  to  be- 
lieve, and  does  believe,  that  some 
article  or  articles   belong   to  a 
person  or  persons  other  than  the 
judgment  debtor  or  lessee  of  the 
box,  the  garnishee  should  be  per- 
mitted to  suggest  that  fact  to  the 
court,  to  the  end  that  the  alleged 
-riBfct  of  owner   or  owners 

carainiiM  to  iio  may  be  notified  to 
C^tT'orA^.  before  the 

court  and  make 
known  their  rights  or  interest  in  or 
to  the  articles.  To  follow  such  a 
course  in  no  way  impedes  or  inter- 
feres with  the  expeditious  and  order-' 
ty  administration  of  justice,  and  can 
in  no  way  interfere  with  the  plain- 
tiff's rights  in  the  premises.  While, 
in  pursuing  such  a  course,  all  the 
property  belonging  to  the  judgment 
debtor  and  in  the  possession  or  un- 
der the  control  of  the  garnishee, 
which  is  subject  to  execution,  must 
be  surrendered,  yet  it  also  safeguards 
and  protects  the  rights  of  the  gar- 
nishee, as  well  as  those  who  may 
have  or  claim  some  rights  to  or  in- 
terests in  the  property  found  in  the 
safety  deposit  box,  without  in  any 
*ay  interfering  with  the  rights  of 
the  plaintiff  in  the  action.  It  was 
not  necessary  in  t)u8  case,  nor,  as  we. 


conceive,  is  it  necessary  in  any  case, 
that  notice  be  given  to  the  judgment 
debtor  or  to  any  person  other  than 
the  garnishee  that  the  safety  deposit 
box  be  opdned  for  inspection,  as 
herein  suggested.  Such  an  order 
may  be  made  upon  an  ex  parte  appli- 
cation, but  when  it  is  made  it  should 
comply  with  the  conditions  herein 
suggested,  to  the  end  that  all  inter- 
ests and  rights  may  be  protected. 

We  are  of  the  opinion,  therefore, 
that  the  order  in  this  case  is  too 
broad  and  sweeping,  and  does  not 
sufficiently  guard  and  protect  the 
rights  of  the  garnishee,  or  of  sudh 
persons  as  may  .have  had  access  to 
and  may  have  had  property  in  the 
safety  deposit  box.  Nor  is  there,  in 
any  of  the  cases  to  which  we  have 
referred,  anything  which  leads  to  a 
different  conclusion,  unless  it  be 
found  in  the  case  of  Unit«i  States  v. 
Graff,  67  Barb.  306,  4  Hun,  634.  In 
that  case  it  was  held  to  be  proper 
for  the  sheriff  to  exclude  both  par- 
ties and  their  attorneys  or  agents 
while  he  was  opening  and  inspecting 
the  contents  of  an  iron  safe.  That 
case  was  decided  forty-five  years 
ago,  since  which  time  the  use  of 
safety  deposit  boxes  by  the  general 
public  has  been  greatly  increased, 
and  since  which  time  the  law  govern, 
ing  safety  deposit  boxes  has  been 
more  fully  developed.    But  even 
though  that  case  were  of  recent  ori- 
gin, we  should,  nevertheless,  not  feel 
inclined  to  follow  it  in  that  respect. 
In  all  of  the  other  cases  cited,  there^ 
is  nothing  said  in  the  opinions  which 
in  any  way  militates  against  the 
views  herein  expressed.   There  is, 
however,  considerable  said  which  is 
in  perfect  harmony  with  the  forego- 
ing views. 

In  Tillinghast  v.  Johnson,  34  R.  I. 
136,  41  L.RjV.(N.S.)  764,  82  Atl. 
788,  Ann.  Gas.  1914A,  960,  it  is  said 
that  under  the  Garnishment  Statute 
"the  court  may  take  such  action,  in 
accordance  with  proper  legal  proce- 
dure, as  will  enable  it  to  determine 
the  liability  of  the  garnishee.  This 
would  warrant  the  court  in  directing 
the  garnishee  to  break  the  seal  upon 
such  parcel,  or  to  open  such  safety 
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deposit  box  and  to  inspect  the  con- 
tents thereof,  that  he  may  disclose 
the  same  to  the  court,  and  thus  en- 
able it  to  determine  as  to  whether 
the  garnishee  is  chargeable,  and  to 
what  extent."  What  is  there  said 
clearly  implies  that  the  garnishee,  as 
well  as  the  sheriff,  should  have  ac- 
cess to  the  contents  of  the  box,  and 
if  it  claims  some  interest  in  the  con- 
tents, or  has  reason  to  believe,  and 
does  believe,  that  the  property,  or 
some  of  it,  does*  not  belong  to  the 
judgment  debtor,  the  garnishee  may 
make  that  fact  known  to  the  court, 
and  the  court  may  then  determine 
the  ownership  of  the  property ;  that 
is,  in  the  language  of  the  opinion 
just  quoted  from,  the  court  may 
then  "determine  as  to  whether  the 
garnishee  is  chargeable,  and  to- what 
extent." 

Again,  in  12  R.  C.  L.,  supra,  the 
language  of  the  text  is:  "In  such 
cases  the  court  may  cause  the  box 
to  be  opened  to  determine  the  gar- 
nishee's liability." 

In  order  to  do  that,  the  garnishee, 
for  its  own  protection,  must  be  given 
the  right  to  inspect  the  property  de- 
posited in  the  box,  and  to  direct  the 
court's  attention  to  ^uch  as  it  may 
claim,  or  to  such  as  may  be  the 
propOTty  of  someone  other  than  the 
judgment  debtor.  The  garnishee, 
under  no  circumstances,  will  be 
chargeable  with  any  property  except 
such  as  is  owned  by  the  judgment 
debtor,  or  in  which  he  has  a  bene- 
ficial interest  which  may  be  reached 
by  the  process  of  garnishment. 
Moreover,  we  think  the  course  here- 
in outlined  should  be  followed  for 
the  officer's,  protection,  as  well  as  for 
the  protection  of  the  garnishee.  If 
a  full  and  accurate  inventory  is  made 
by  the  garnishee,  the  officer  would 
also  be  protected  against  false  or 
unjust  claims  by  those  who  may 
claim  an  interest  in  or  right  to  some 
of  the  property  found  in  such  box. 

We  do  not  wish  to  be  understood, 
by  anything  we  have  hereinbefore 
said,  that  when  it  is  made  to  appear, 
as  in  this  case,  that  the  judgment 
debtor  has  a  safety  deposit  box 
which  !s  under  the  control  of  the 
garnishee,  and  an  application  is 
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made  to  the  court  for  an  order  i». 
quiring  the  garnishee  to  open  sudi 
box,  it  would  not  be  proper  practice 
for  the  court  to  issue  an  order  r»< 
quiring  i^e  garnishee  to  appear  be- 
fore the  court  or  judge  forthwith, 
and  show  cause  why  the  box  should 
not  be  opened  and  the  contents 
thereof  exhibited  as  hereinbefore 
stated.  In  most  cases  such  a  course 
Would  avoid  all  misunderstandings. 
If  such  a  course  had  been  followed  in 
this  case  we  are  convinced  that  this' 
controversy  would  have  been 
avoided.  It  would  then  have  been 
made  to  appear  that  the  box  could  be 
opened  without  the  judgment  debt- 
or's key,  and  without  force  or  injury 
to  the  box,  and  no  doubt  the  gar- 
nishee would  have  complied  with  the 
court's  order  to  open  the  box.  after 
its  objections  challenging  the  juris- 
diction of  the  court  h„d  been  passed 
on.  As  it  is,  the  box  still  remains 
unopened,  and  its  contents  are  still 
undisclosed. 

We  are  of  the  opinion,  therefore, 
that  while  the  court  was  authorized 
to  make  the  order,  yet  the  order  is 
too  broad  and  sweeping,  and  does 
not  sufficiently  protect  the  rights  of 
the  garnishee  or  of  any  other  person, 
if  there  be  such,  as  may  have  prop- 
erty or  some  interest  in  the  property 
deposittMl  in  the  safety  deposit  box. 

For  the  reasons  last  stated  the 
cause  is  remanded  to  the  District 
Court  of  Salt  Lake  County,  with 
directions  to  modify  the  order  so  as 
to  require  the  officer  to  permit  the 
garnishee,  by  its  attorney  or  agent, 
or  both,  to  be  present  when  the  box 
is  opened,  and  to  take  a  full  and 
accurate  inventory  of  the  contents 
of  the  box,  and  to  make  any  claiin,  as 
herein  suggested,  to  any  property  or 
articles  found  in  the  box,  and,  in  case 
any  claim  is  made,  to  present  the 
same  to  the  court  for  determination 
at  the  earliest  possible  time  consist- 
ent wtih  orderly  procedure. 

In  view  of  the  whole  record,  we  are 
of  the  opinion  that  one  half  of  the 
costs  of  this  appeal  should  be  paid  by 
the  plaintiff,  and  the  other  half  Iqr 
the  garnishee.    Such  is  the  order. 

Corfman,  Ch.  J.,  and  Weber,  Od* 
toOf  and  Thaman,  JJ.,  concur. 
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i-f.  ^1  a: 


the  migorit^  of  the  cases  wh^eh 
have  passed  upon  the  questio'n  iyh«th- 
er  or  not  the  contents  of  a  sattepy  de- 
posit box  are  subject  to  levy,  a'l^ch- 
ment,  or  garnishment  have  held: in  ac- 
cordance with  the  rule  laid  down  in 
the  reported  case  (West  Cache  Sugar 
Ck>.  T.  Hendiuckson,  ante,  -216)  that 
the  contents  of  such  boxes  may  be 
reached.  ^ 

Thus,  ill  Washingtpn  Loan  &  T.  Co. 
T.  Susquehanna  doal  Co.  (1905)  26 
App.  D.  C  149,  under  a  statute  liberal- 
ly providing  fer  reaching  a  debtor's 
"goods,  chattel^  and  credits"  by  gar- 
nishment, and  permitting  interroga- 
tories concerning  any  such  property  to 
be  served  upon  any  garnishee,  it  was 
held  that  property  in  a  sale  deposit 
Tsalt  was  not  eoEempt  from  execution 
or  attachment.  The  court  said : 
"Property  of  a  defendant  in  a  safe  de- 
posit box  of  a  trust  company  is  either 
in  the  possession  of  the  ;  defendant, 
or  in  the. possession  of  the>  trust  com" 
pany.  If  it  is  in  the  possession  of  the 
defendant,  under  the  Cod^  it  appe^s 
liable  to  attacfaxnent  and  execution.  Jf 
it  is  in  the  po8sessi<»i-of  the  trust  com- 
pany, such  company  n^ay  be  garnished 
therefor,  as  in  possession  of  personal 
property  of  the  defendant  capable  of 
being-  seized  and  sold  on  execution. 
A  mere  device  to  guard  from  intrusion 
the  defendant's  property  in  the  vault 
of  the  teust  company  neither  devests 
the  defendant  of  bis  property,  nor  re- 
leases the  company  from  its  charge  of 
defendant's  property.  There  is  no 
magic  in  two  keys, — a  master  key  and 
a  CQstomer'B  key,— to  put  property  be- 
Imiging  to  -a  defendant  in  an  attach- 
ment beyond  the  reaeh  of  creditors 
and  the  process  of  the  courts.  If 
there  were  a  doubt  respecting  the  term 
'possession,*  there  can  be  no  doubt  that 
property  deposited  by  a  defendant  in 
s  s^e  d^iosit  box  of  a  trust  company 
ii  tiie  defendant's  property  In  the 
hands  of,  and  in  charge  of,  the  trust 
company;  and,  by  the  terms  of  the 
Code,  the  trust  company  is  liable  to  be 
11  A.L.R.— 16. 


garnished  therefor.  .  .  \Ve  fii^d! 
no  good  reason  fpr  exempti!ng  propert:^ 
of  a.  defendant  in  a  safe  deposit  vault 
from  executioni  or  at(ai:h'ment." 
court  also  pointed  out  with  somu  eip- 
phasis  that,  in  the  District  of  Qolu^i- 
bia,  a  truist  company,,  as  garnishee, 
may  be  compelled  to.  disclose  whether 
or  jiot  it  has  .in  its  possession,  or  iia- 
der  its  control,  a  safe  deposit  box  be^ 
longing  to  a  defendant  in  ^n  att«c^- 
ment  proceeding,  and  its  kkowled^, 
if  any,  , of  the  contents  of  such  box^. 

And.  in  TiHinghast  v.  Jobnsq^ 
(^1912)  34  R.  I.  13.6.  41  L.RJ^.(K.S.) 
764,  82  Atl.  788,  Ann.,Cas.  1914A,  &6p. 
it  ;was  held  that  the  contents,  of  ^a  sj^f e- 
ty  deposit  box  are  not  ren'd,ered  ex- 
empt from  garnishment  in  the  lia^ds 
of  the  company  maintaining, jind  rent- 
ing thel-ight  to  use  it,  by  the  fact  that 
it  can  be  opened  without  injury  only 
by  the  use  of  a  key  in  the  possession 
of  the  customer,  if,  \inder  thiE»  statutes, 
the  court  hjw  power  to  direct  the  for- 
cible opening  of  the  boK  to  secure  an 
examination  of  ■  its  contents,  which 
power  it  has  when  the  statutes  au- 
thorize examination  of  the  garnishee, 
and  the  taking  of  such  action  in  ac- 
cordance with  proper  legal  'proceed- 
ings as  will  enable  the  court  to  de- 
termine the  liability  of  the  garnishee. 
This  case  is  also  authority  for  the 
general  proposition  that,  where  the 
statutes  provide  a  method  by  which 
the  courts  can  ascertain  the  contents 
of  safety  deposit  boxes,  a.  company 
maintaining  and  renting  the  same  can 
be  garnished  for  the  contents  thereof. 

So,  in  Trowbridge  v.  Spinning 
(1900)  23  Wash.  48,  64  L.R.A.  204,  83 
Am.  St.  Rep.  81)6,  62  Pac.  12S,  under,  a 
statute  commanding  a  garnishee  to 
answer  as  to  the  personal  property  or 
effects  of  the  defendant  in  his  posr 
session  or  under  his  control,  it  was 
held  that  a  safe  deposit  company^  hay- 
ing valuables  of  a.  debtor  in  its  vaults, 
was  subject  to  garnishment  thwefoc, 
although  it  had  no  access  to  the-ooQ- 
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tents  of  the  box  in  which  the  valu- 
ables were  kept. 

And  in  United  SUtes  v.  Graff  (1876) 
67  Barb.  (N.  Y;)  804,  in  holding  that 
a  coart  having  jurisdiction  of  an  at- 
tachment proceeding  may  properly  di- 
rect the  sheriff  to  open  a  safe  in  the 
custody  of  a  trust  company,  contain- 
ing the  defendant's  property,  and  to 
take  and  keep  the  property  and  evi- 
dences of  debt  -liable  to  attachment 
found  therein,  the  court  said :  'There 
waa  nothing  improper  in  that  portion 
of  the  order  made  which  directed  the 
sheriff  to  open  the  safe  and  tin  box 
containing  the  defendant's  property. 
The  process  could  be  effectually 
served  in  up  other  way.  It  was  the 
duty  of  the  officer  acting  under  it  im- 
mediately to  attach  the  teal  and  per- 
sonal estate  of  the  debtor.  And  that 
could  only  be  done'by  taking  it  Into 
his  custody,  where  the  property  was 
tangible  in  its  character.  .  .  . 
Neither  the  safe  nor  the  tin  box  con- 
stituted any  portion  of  the  defend- 
ant's dwelling,  and  they  were  not  with- 
in tike  protection  which  the  law  af- 
fords to  that,  against  an  officer  acting 
under  civil  process.  They  were  sim- 
ply places  of  deposit  and  safe-keeping 
for  the  defendant's  property,  which 
the  sheriff  may  enter  to  make  the 
seizure  required  by  law,  in  the  execu- 
tion of  the  process  in  his  hands.  If 
that  were  not  so,  th««  would  be  noth- 
ing to  prevent  a  falling  or  insolvent 
debtor  from  turning  all  his  property 
into  valuable  securities,  or  other  arti- 
cles requiring  but  little  space  for  their 
custody,  and  then  placing  them  in  the 
hands  of  a  safe  djeposit  company  for 
preservation,  and  defying  all  the  ef- 
forts of  his  creditors  to  satisfy  their 
debts  by  resorting  to  them.  That 
would  form  an  expedient  for  the  suc- 
cess of  fraudulent  devices,  which 
might  render  the  laws  of  the  state  for 
the  collection  of  debts  entirely  power- 
less. No  such  effect  could  be  given 
to  a  deposit  of  that  nature,  without  at 
once  defeating  the  object  plainly  de- 
signed to  be  secured  by  the  law,  in 
rendering  the  debtor's  property  liable 
to  the  process  issued  in  favor  of  his 
creditors  in  actions  brought  to  recovei* 
their  just  debts.    Against  that,  his 


dwelling  alone  is  secured  against  the 
intrusive  action  of  the  officer.  And 
that,  in  no  sense,  can  be  so  far  ex- 
tended as  to  include  either  the  safe  or 
tin  box  in  the  Custody  of  the  Mercan- 
tile Trust  Company,  for  the  defend- 
ant." ' 

And  the  reported  case  (West  Cachb 
Sugar  Co.  v.  Hendrickson,  ante,  216) 
is  authority  not  only  for  the  proposi- 
tion th^t,  when  the  statutes  confer 
upon  a  court  having  jurisdiction  all 
the  means  necessary  to*  carry  it  into  ^ 
effect,  a  court  having  jurisdiction  of  a 
garnishment  proceeding  may  require 
the  garnishee  to  open  a  safety  d^sit 
box  which  the  defendant  rents  of  it 
but  also  for  the  proposition  that  the 
court  may  require  a  safety  deposit  box 
to  be  opened  by  drilling,  that  the  gar- 
nishee may  be  required  to  open  the 
box  at  its  own  expense,  that  neither 
the  garnishee  nor  the  defendant  is  en-, 
titled  to  notice  before  the  making  of 
an  order  requiring  the  opening  of  the 
box,  and  that  in  ordering  the  open- 
ing of  a  box  the  court  must  safeguard 
not  only  the  rights  of  the  garnishee, 
but  also  those  of  the  defendant  and 
others,  if  any,  interested  in  tiie  box 
or  its  contents, — the  latter  by  permit- 
ting the  garnishee  to  be  present  when 
the  box  is  opened,  and' to  make  an  in- 
ventory of  its  contents,  bnd  to  present 
to  the  court  any  claim  which  may  ex- 
ist to  property  not  belonging  to  the 
defendant. 

However,  there  is  authority  to  the 
effect  that  the  contents  of  a  safe  de- 
posit box  cannot  be  subjected  to  at- 
tachment. Thus,  in  Gregg' v.  Hilson 
(1871)  8  Phila.  (Pa.)  91,  where  a  safe 
deposit  company  rented  a  vAult  under 
a  contract  expressly  providing  that 
only  in  case  of  refusal  to  surrender 
the  keys  and  give  up  possession  at  the 
expiration  of  the'  lease  was  the  com- 
pany authorised  to  break  <^n  the 
safe,  it  was  held  that  the  rented  safe 
and  its  contents  were  not  "a  debt  due 
to  the  defendant,  or  a  deposit  of  mon- 
ey," etc.,  within  the  meaning  of  the 
Pennsylvania  Attachment  Statutes, 
the  court  saying  that  the  contents  of 
the  safe  in  question  were  in  the  ac- 
tual possession  of  the  renter  of  the 
safe,  and  had  not  been  deposited  with 
the  garnishee.  G.  J.  C 
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FLETCHER  B.  GIBBS,  Reapt, 

V. 

CLARENCE  ALMSTROM,  Appt 
iHmmimota  Supreme  Cotirt —Januur]f  30,  1999* 

(145  Minn.  35,  176  N.  W.  178.) 

Duiases  -?*  excess  —  aobmiaskHi  to  operation. 
1.  The  damages  are  not  exceasiye.  Plaintiff  was  not  obliged  to  submit 

to  an  operation  in  order  to  reduce  his  damages. 
[See  note  on  this  question  beginning  on  page  230.] 


SvUksce  -s-  iwriHrfeagy. 

2.  The  evidence  anetains  a  verdict 
that  plaintiff,  injured  in  an  automobile 
collision,  was  injured  by  tiie  taogli- 
genee  of  defendant,  and  that  plaintiff 
was  fr«e  from  contributory  negligence. 

CSee2R.C.L.U95.] 

WwksMn's  compensation  —  driving 
aatflmobile  —  course  of  emplojrment. 
8.  Defendant  was  an  employer,  and 
Was  under  the  Compensation  Act,  and 
was  ragaged  in  the  conduct  of  his 
basinesiiB.  Plaintiff  and  his  employer 
were  likewise  under  the  Compensation 

Beadaotes  by  HAiXAji^ 


Aet  Plaintiff  was  driving  an  auto- 
mobile belonging  to  his  eihployer.  The 
automobile  had  been  assigned  to 
anottier  employee  of  the  same  employ- 
er, but  one  doing  business  in  oUier 
teititory,  and  was  being  taken  by 
plaintiff  from  a  railroad  station  at  the 
request  of  this  fellow  employee,  and 
solely  as  an  accommodation  to  him. 
The  evidence  sustains  a  finding  that 
tiie  accident  did  not  arise  in  tiie  course 
of  plaintiff's  employment,  and  that  the 
case  is  not  within  the  third-party  pro- 
visfon  of  the  Compensation  Act. 


Appeal  by  defendant  from  orders  of  the  Bistrict  Court  for  Hennepin 
County  (LcAry,  J.)  denying  motions  for  judgment  notwithstanding  a 
verdict  for  plaintiff,  or  for  new  trial,  or  for  findings  under  the  Work- 
men's Compensation  Act,  in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  by  defendant's- negligence. 
Affirmed.  ■  ■■  ^ 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    Denegre^    HcDermott,   &    Am.  Neg.  Rep.  93 ;  Bennett  v.  E.  W. 


Steams,  for  appellant: 

Plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

Moore  v.  St.  Paul  City  R.  Co.  136 
Vinn.  815,  162  K.  W.  298;  Carlson  T. 
DniDth  Street  R.  Co.  Ill  Minn.  244, 126 
N.  W.  825. 

The  damages  are  so  excessive  ss  to 
have  been  given  by  the  jury  under 
passion  and  prejudice. 

Zuponic  v.  Val  Blatz  Brewing  Co. 
131  Minn.  112,  154  N.  W.  790,  11  N.  C 
C.  A.  255;  Larson  v.  Wisconsin  R. 
Light  ft  P.  Co.  138  Minn.  158,  164  N. 
W.  666;  Slette  v.  Great  Northern  R. 
Go.  53  Minn.  341,  66  N.  W.  137;  Gaha- 
can  V.  ^romotor  Go.  67  Minn.  252,  69 
N.  W.  914,  1  Am.  Neg.  Rep.  92;.  John- 
Mu  V.  St.  Paul  City  R.  Co.  67  Minn. 
2S0.  86  L.R.A.  586»  69       W.  900.  1 


Backus  Lumber  Co.  77  Minn.  198,  79 
N.  W.  682;  Torske  v.  Conmionwealth 
Lumber  Co.  86  Minn.  276^  90  N.  W. 
682;  Northrup  v.  Hayward,  99  Minn. 
299,  109  N.  W.  241.  ^ 
The  court  erred  in  denying  the  mo- 
tion of  defendant  to  dismiss  plaintiff's 
action,  or  to  make  findings  under  the 
Compensation  Act  allowing  or  disaU 
lowing  compensation,  and  in  sulnnit- 
ting  the  question  to  the  jury. 

Mahowald  v.  Thompson-Starrett  Co. 
184  Minn.  113,  168  N.  W.  918,  169  N. 
W.  666;  State  ex  rel.  Breckenridge  v. 
District  Ct.  186  Minn.  151,,  —  A.LR. 
— ,  161  N-  W.  888;  Harris  v.  Hobart 
Iron.Co.  127  UinuL  899*  149  N:  W.  662, 
7  N.  C  C.  A.  44;  Johnson  v.  Nelson, 
128  Minn.  168,  160  N.  W.  620;  Hade  v. 
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Simmons.  132  Minn.  344.  157  N.  W. 
506. 

Plaintiff  sustained  an  injury  by -ac- 
cident arising  out  of  and  in  the  course 
ol  his  employment. 

State  ex  rel.  Virginfa  Ai'R.  L.  Co.  v! 
District  Ct.  138  Minn.  1S2,  L.R.A. 
3918a  116, 164  N/W.  585^  State  ex  rel. 
Rau  V.  District  Ct.  138  Minn.  250, 
L.R.A.1918F,  918,  164  N.  W.  916;  State 
ex  rel.  Duluth  Brewing  &  M. 'Co.  v. 
District  Ct.  129  Minn.  176,  151  N.  W. 
912;  StaU  ex  reK  People's  Coal  &  Icie 
Co.  V.  District  Ct.  129  Minn.  502,i.B.A. 
1916A,  344,  153  N.  W.  U9,  9  N.  C.,C.  A, 
129;  Mahowald  v.  Thoinpson-Starrett 
Co.  134  Minn.  113,  158  N.  W.  913,  169 
N.  W.  666(  State  e(x  rel.  Anseth  v.  Dia- 
trict  Ct.  134  Minn.  16.  L.R.A.1916F, 
957,  158  N.  W.  713;  State  ex  rel.  Pari- 
bault  Woolen  Mills  Co.  v.  District  Cti 
138  Minn.  210,  L.R.A.1918F,  865,  164 
N.  W.  810.  15  N.  C.  C.  A.  620;  Parker 
V.  Hambrook.  Ann.  Cas.  ldl3C,  4,  note; 
Plumb  V.  Cobden  Flour  Mills  Co.  AAn. 
Cas.  1914B.  498.  note;  Parker  v.  The 
Black  Rock.  Ann.  Cas.  1916B,  1293, 
note;  Milwaukee  v.  Mill^,  1jJI.A» 
1916A.  40,  note;  Schroetke  voJackson- 
Church  Co.  L.R.A.1917D,  80,  note; 
Humphrey  v.  Employers'  Liability 
Assur.  Corp.  L.R.A.1918F,  202,  note; 
Larke  v.  John  Hancock  Mut.  L.  Ins.  Co. 
90  Conn.  303.  L.R.A.1916E,  584,  97  Atl. 
820,  12  N.  C.  C.  A.  308;  Munn  v:  In- 
dustrial Bd.  274  111.  70,  118  N.  E.  110, 
12N,  C.  C.  A.652.. 

Even  if  plaintiff  was  not  em- 
ployed to  do  the  particular  thing  he 
was  doitig  when  injurad.  he  neTertiie- 
less  is  under  the  Compensation  Act, 
tor  the  reason  that  Herron  had.  implied 
authority  to  instruct  plaintiff  to  drive 
the  automobile  at  the  time  and  place 
in  question. 

81  Cyc.  1398;  Fox  v.  Chicago,  St.  P. 
&  K.  C.  R.  Co.  86  Iowa,  368,  .17  L.R.A. 
289,  53  N.  W.  259;  LaFayette  R.  Co.  v. 
Tucker.  124  Ala.  514,  27  So.  447; 
M'Quibban  v.  Menzies  [1900]  2  go. 
Sess.  Gas.  5th  series,  732;  Ferguson  t. 
Brick  ft  Supplies.  7  B.  W.  C.  C.  1054; 
GosUn  T.  Gillies  [19Q7]  S.  C.  68,  44 
Scot.  L.  R.  71;  Sina  v.  Carlson,  120 
Minn.  283,  139  N.- W.  601;  Tobin  V. 
Hearn  [1910]  2  Ir.  R.  639.  44  Ir.  U  T. 
197;  Greer  V.  Thompson  [1912]  W.  C. 
Rep.  272.  6  B.  W.  C.  C.  686;  Whitehead 
V.  Reader,  3  W.  C.  C.  40. 

if  at  the  time  in  questiiin  the  driv- 
ing of  the  automobile  was  not  one  of 
plaintiff's  duties  because  of  an  emer- 
gency, if  plaintiff  departed  from  his 


employment,  he  was  again  reinstated 
in  his  employment  by  the  act  of  Her- 
roH  in  Asking*  i&m  to  care  for  the  auto- 
.  mobile,  for  the  reason  that  he  had  im- 
plied autboxity  to  make  this  request. 

State  ^  rel.  Nienaber  v.  District 
Ct.  138  Minn.  417,  L.R.A.1918F,  200, 
165  N.  W.  268;  Devine  v.  Caledonian 
R.  Co.  36  Scot.  L.  R.  877;  Rees  v. 
Thomas  [1899]  1  Q.  B.  1015.  68  L.  J. 
Q.  B.  N.  S.  539,  47  Week.  Rep.  504,  80 
L.  T.  N.  S.  578.  15  Times  L.  R.  301; 
Hapelman  v.  Poole,  2  B.  W.  C.  C.  48^  25 
Timei>  L.  R.  165;  St.  Louis  &  S.  F.  R: 
Co.  V.  Bagwell,  33  Okla.  189,  40  L.R.A. 
(N.S.)  1180,  124  Pac.  320;  Aga  v.  Har- 
bach.  127  Iowa.  144,  109  Am.  St.  Rep. 
377.  102  N.  W.  838;  4  Ann.  Cas.  411,  18 
Am.  Neg.  Rep.  71 ;  <ieorgia  P.  R.  Co.  t. 
Propat,  83  Ala.  618,  3  So.  764,  13  Am. 
Neg.  Cas.  9 ;  Gunderson  v.  Eastern 
Brewing  Co.  71  Misc.  519.  130  N.  Y. 
Supp.  785 ;  Milwaukee  v.  Miller,  L.R.A. 
1916A.  62;  Jesson  v.  Bath,  113  L.  T.  Ja 
206,  4  W.  C.  C.  9;  Geary  v.  Giiuler  & 
Co.  [1913]  W.  C.  &  Ins.  Rep.  314,  108 
L.  T.  N.  S.  286v  6  B.  W.  C.  C,  72;  SUt- 
ham  V.  Galloways,  109  L.  T.  Jo.  133.  Z 
W.  C.  C.  149;  Brown  v.  Scott,  1  W.  Ci 
C.  11 ;  Sloan  v.  Central  Iowa  R.  Co.  62 
Iowa,  728.  16  N.  W.  331 ;  Cannon  v. 
Fargo.  138  App.  Div.  20,  122  N.  Y. 
Supp.  576;  Yongue  v.  St.  Louis  &  S. 
F.  R.  Co.  133  Mo.  App.  141.  112  S..  W. 
9^;  Young  v.  Northern  California 
Power  Co.  12  N.  C.  C.  A.  810,  note; 
Geibel  v.  Elwell,  19  App.  Div.  285,  46 
N.  Y.  Supp.  76. 

Messrs.  S.  R  Child  and  SherMU 
Child  for  respondent. 

Hallam,  J.,  delivered  the  opinioii 
of  the  court: 

On  June  21,  1918,  plaintiff,  while 
driving  an  automobile  on  Harmon 
place  in  Minneapolis,  came  into  cdi- 
lision  with  an  automobile  driven  by 
defendant,  on  Twelfth  street,  at  ite 
intersection  vrith  Harmon  place. 
Plaintiff  was  injured. '  The  jury 
gave  him  a  verdict  for  damages. 
Defendant  appeals. 

1.  The  evidence  is  in  conflict,  but 
it  sustains  k  verdict  that  defendant 
Tas  negligent.  De- 
fendant    was  ap- 
proaching  plaintiff 
from  his  left.   Plaintiff,  therefore, 
had  the  right  of  way.  Chap- 
ter 119,  Laws  1917,  §  22  (Gen. 
Stat.  Supp.  1917.  §  2562).  Plain- 
tiff's testimony  is  that,  when  his 
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front  wheeLi  were 
the.  sidewalk  line,  he  saw  defendant, 
his  front  wheel  just  atwut  crossing 
the  sidewalk  line,  in  other  words 
that  plaintiif  was  nearer  the  point 
of  intersection  than  defendant. 
Defendant  concedes  that,  when  he 
reached  the  center  of  the  street, 
plaintiff  was  but  10  or  15  feet 
to  his  right.  Marks  on  the  cars, 
showinsT  that  the  front  of  defend- 
ant's car  struck  the  rear  left  wheel 
of  plaintiff's  car,  tend  to  corrobo- 
rate plaintiff's  evidence  that  he  was 
first  at  the  point  of  intersection. 
Plaintiff  testified  that  defendant  did 
not  slacken  his  speed,  and  from  the 
fact  that  plaintiff's  car  "rolled  over 
a  couple  of  times"  the  jury  might  in- 
fer ttiat  defendant's  car  struck  it 
with  force. 

Nor  do  we  think  the  case  depends 
on  the  question  of  who  struck  the 
sidewalk  line  first.  The  statute 
does  not  warrant  drivers  of  vehicles 
in  taking  close  chances.  When  a 
drivtf  approikehes  a  street  intersec- 
tion, it  he  sees  a  vehicle  approaching 
from  his  right,  and  near  enough  so 
that  there  is  reasonable  danger  of 
collision  if  both  proceed,  then  it  is 
his  duty  to  yield  the  right  of  way. 

The  question  of  plaintiff's  negli- 
gence was  a  jury  question.  Plaintiff 
testified  that  he  was  driving  cau- 
tiously at  about  9  miles  an  hoar, 
l^tnesses  for  defendant  placed  his 
speed  much  higher.  The  determina- 
tion of  this  fact  was  for  the  jury. 
We  cannot  say  that  plaintiff's  testi- 
mony was  not  true. 

2.  The  damages  are  not  excessive. 
The  verdict  was  for  $2,600.  Plain- 
tiff was  twenly-seven  years  old.  His 
actual  expenses  were  about  $300. 
He  was  disabled  for  six  weeks,  but 
lost  no  salary.  Besides  other  pain- 
ful lacerations  and  bruises,  the 
bridge  of  his  nose  was  broken,  caus- 
ing stoppage  of  the  nasal  passage, 
and  causing  disfigurement  and  a  de- 
fect in  speech.  Defendant  contends 
that  this  condition  of  the  nose  may 
be  cured  by  an  operation.  This  con- 
tention requires  scant  comment.  We 
recognize  the  principle  that  a  per- 
son injured  is  required  to  exercise 
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just  beyond  reanonable  precauMon  to  keep  -down 
damages  caused  by 
the  acts  of  the 
wrongdoer,  but  no  JJ^lStaJr 
man  is  required 
to  risk  his  life  upon  the  operating 
table  for  any  such  purpose.  This 
proposition  has  been  decisively  set- 
tled in  this  state.  Maroney  v.  Min- 
neapolis &  St.  L.  R.  Co.  123  Minn. 
480,  49  L.R.A.(N.S.)766,  144  N. 
W.  149;  Otos  v.  Great  Northern  R. 
Co.  128  Minn.  283,  150  N.  W.  921^, 
13  N.  C.  C.  A.  1046;  Peterson  v. 
Branton,  137  Minn.  74.  77,  162  N. 
W.  895. 

3.  Defendant  contends  that  plain- 
tiff cannot  maintain  a  common-law 
action  for  damages,  but  that  his 
claim  is  limited  by  the  "third-party" 
provision  of  the  Compensation  Act. 
Gen.  Stat.  1913,  §  8229.  Defendant 
claimed  to  be  an  employer  of  labor, 
and  subject  to  the  Compensation 
Act,  and  that  he  was  engaged  in  the 
conduct  of  his  business  when  the  ac- 
cident occurred.  The  jury  so  found. 
Plaintiff  was  in  the  employ  of  the 
United  States  Gypaum  Company. 
This  company  was  under  the  Com- 
pensation Act.  The  court  submitted 
to  the  jury  the  special  question: 
"Did  this  accident  arise  out  of  and  in 
the  course  of  the  employment  by 
plaintiff  by  the  United  States  Gyp- 
sum Company?" 

The  record  before  us  does  not 
show  whether  the  jury  answered 
that  question,  but  defendant's  coun- 
sel in  their  brief  concede  that  it  was 
answered  "No." 

If  this  answer  stands,  the  verdict 
must  stand.  We  think  the  evidence 
sustains  the  jury's  finding.  The 
United  States  Gypsum  Company  was 
engaged  in  the  ^e  of  building  mate- 
rial. Plaintiff  was  its  city  sales- 
man in  Minneapolis.  He  was  in 
charge  of  the  company's  Minneapo- 
lis office.  The  employees  there  were 
a  stenographer  and  himself.  He 
worked  on  a  salary.  He  received  his 
instructions  from  the  Chicago  ofiice 
of  the  company.  In  general,  his  du- 
ties were  to  make  quotations,  accept 
orders,  and  solicit  business  in  Min- 
neapolis and  St  Faiil.  He  traveled 
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all  about  these  cities.  An  automo- 
bile was  assigned  to  him  by  the  com- 
pany. This  car  the  company  bouflrht 
and  maintained.  Plaintiff  kept  it  in 
a  garage  at  his  residence. 

The  car  plaintiff  was  driving  at 
the  time  of  the  accident  was  not  the 
car  assigned  to  him.  It  had  been  as- 
signed to  L.  M.  Herron,  a  country 
salesman  for  the  same  company,  and 
was  to  be  maintained  by  the  com- 
pany. Herron  also  lived  hi  Minne- 
apolis. He  had  no  connection  with 
the  Minneapolis  office.  He  traveled 
about  the  conntry.  He  too  received 
his  orders  from  the  Chicago  office. 
Herron  had  been  advised  that  a  car 
had  been  shipped  to  him  for  hia  use 
and  was  expected  to  arrive  in  Min- 
neapolis. He  expected  to  be  out  of 
the  city  when  the  car  arrived,  and 
had  asked  plaintiff,  as  a  personal  fa- 
vor to  him,  to  look  after  the  car. 
Later  he  sent  plaintiff  the  bill  of 
lading  and  the  key,  and  asked  him  to 
advance  the  freight,  and  take  the  car 
to  plaintiff's  garage  until  he  could 
call  for  it.  Plaintiff  had  taken  the  car 
from  the  freight  house, -bought  gaso- 
lene, supplied  some  trifHng  parts, 
and  was  Complying  with  the- request 
received  from  Herron  when  the  acci- 
dent happened.  He  expected  Herron 
to  i;e$mburse  him  for  the  expenses 


incurred,  and  Herron  did  so.  Plain- 
tiff had  the  use  of  a  double  room  in 
a.  garage,  and  he  expected  to  let  part 
of  the  space  to  Herron.  Plamtiff 
had  no  instructions  from  the  com- 
pany as  to  this  car.  He  was  dis- 
charging no  duty  owed  by  him  to 
the  company.  So  far  as  appears, 
what  he  did  was  of  no  consequence 
or  concern  to  the  company.  It  was 
purely  a  favor  to  Herron.  It  was 
not  in  furtiierance  of  the  employ- 
er's business,  as  in  State  ex  rel. 
Duluth  Brewing  &  M.  Co.  v.  District 
Ct.  129  Minn.  176,  151  N.  W.  912. 
He  was  not  working  overtime  to 
save  his  master's  property,  as  in 
Munn  V.  Industrial  Bd.  274  111.  70, 
113  N.  B.  110,  12  N.  C.  C.  A.  652. 
Herron  was  not  authorized  to  call 
upon  plaintiff  to  do  this  duty  for  the 
company,  and  there  was  no  emer- 
gency which  warranted  him  in  so  do- 
ing, as  in  State  ex  rel.  Nienaber  v. 
District  Ct.  138  Minn.  416,  L.RA. 
1918F,  200,  165  N. 
W.  268.  The  ques-  ^IS^SSo- 
tion  whether  plain-  J;Ji;JJ^l[^^;;, 
tiff  was  in  the  S%Mpiarn>m*- 
course  of  his  em- 
ployment was  submitted  without  ob- 
jection to  the  jury.  The  evidence 
sustains  their  verdict. 
Order  affirmed. 
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The  cases  arising  ui^der  the  Work- 
mm's  Compenaation  Acts  as  to  the 
duty  of  injured  employees  to  submit 
to  operations,  or  to  take  measures  to 
restore  their  earning;  capacity,  are 
treated  in  the  annotation  to  O'Brien  v. 
Albert  A.  Albrecht  Co.  61  A.L.R.  1260. 

And  in  a  late  workmen's  compensa- 
tion case,  Simpson  v.  New  Jersey 
Stone  &  Tile  Co.  (1919)  93  N.  J.  L. 
260,  107  Atl.  36,  it  was  held  that  an 
injured  employee  who  sought  an  al- 
lowance for  total  disability  under  the 
Compensation  Act  was  hot  required  to 
undergo  a  serious  operation,  such  as 
an  amputation  of  the  arm  at  the 
shoulder. 

It  is  a  general  rule  that  one  injured 


through  the'  negligence  of  another 
must  exercise  ordinary  care  to  effect 
a  cure,  and  to  prevent  ag^avation'of 
the  injury,  but  that  he  is  bound  to 
submit  to  an  operation  only  when  a 
reasonably  prudent  man  under  the  cir- 
cumstances would  do  so. 

Alabama.— Birmingham  R.  Light  & 
P.  Co.  V.  Anderson  (1909)  163  Ala,  72» 
SO  So.  1021. 

District  of  Columbia.  —  American 
Realty  Co.  v.  Thompkins  (1911)  37 
App.  D.  C.  87. 

Kentucky. — Stewart  Dry  Goods  Co. 
V.  Boone  (1918)  180  Ey.  199,  202  S.  W. 
487. 

Minneeota.  —  Gibbs  v.  Almstboh 
(reported  herewith)  ante,  227. 
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New  York.  —  Williams  v.  Brooklyn 
(1898)  33  App.  Div.  539,  63  N.  Y. 
Supp.  1007;  Wolf  V.  Third  Ave.  R.  Co. 
(1902)  67  App.  Div.  605,  74  N.  Y. 
Supp.  336. 

Rhode  Island. — O'Donnell  t.  Rhode 
Island  Co.  (1907)  28  R.  I.  245,  66  Atl. 
578. 

Texas,— Gulf,  C.  &  S.  F.  R.  Co.  v. 
Coon  (1888)  69  Tex.  730,  7  S.  W.  492; 
Missouri,  K.  &  T.  R.  Co.  v.  Hanniing 
(1897)  —  Tex.  Civ.  App.  — ,  41  S.  W. 
196,  reversed  on  other  grounds  in 
(1897)  91  Tex.  347,  43  S.  W.  508. 

In  determining  whether  or  not  he 
will  snbmit  to  an  operation  involving 
danger  and  uncertainty,  the  injured 
person  may  exercise  his  judgment. 
Birmingham  R.  Light  &  P.  Co.  v.  An- 
derson (1909)  163  Ala.  72,  50  So.  1021; 
Stewart  Dry  Goods  Co.  v.  Boone  (1918) 
180  Ky.  199,  262  S.  W.  489;  Maroney 
V.  Minneapolis  &  St.  L.  R.  Co.  (1913) 
123  Minn.  480.  49  L.R.A.(N.S.)  756, 
144  N.  W.  149;  Baer  v.  Lehigh  &  H. 
River  R.  Co.  (1919)  93  N.  J.  L.  85, 
106  Atl.  421,  affirmed  on  other  grounds 
in  (1919)  93  N.  J.  L.  446, 108  Atl.  2S3; 
Williams  v.  Brooklyn  (1898)  33  App. 
Div.  539,  53  N.  Y.  Supp.  1007;  Blate 
V.  Third  Ave.  R.  Co.  (1899)  44  App. 
Div.  163,  60  N.  Y.  Supp.  782;  Matfcis  v. 
Philadelphia  Traction  Co.  (1897)  19 
Pa.  Co.  Ct.  106,  6  Pa.  Dist,  R.  94; 
Kehoe  v.  Allentown  &  L.  Valley  Trac- 
tion Co.  (1898)  187  Pa.  474,  41  Atl, 
310. 

On  this  point,  the  court  said  in  Mc- 
Namara  v.  Metropolitan  Street  R.  Co. 
(1908)  133  Mck  App:  645.  114  S.  W. 
50:  "We  do  not  think  plaintiff  should 
be  criticized  and  punished  on  account 
of  his  failure  to  undergo  a  surgical 
operation.  He  should  be  accorded  the 
right  to  choose  between  suffering  from 
the  disease  all  his  life,  or  taking  the 
risk  of  an  unsuccessful  outcome  of  a 
serious  surgical  operation.  Certainly, 
defendant,  whose  negligence  produced 
the  unfortunate  condition,  is  in  no 
position  to  compel  plaintiff  again  to 
risk  his  life  in  order  that  the  damages 
may  be  lessened.  To  give  heed  to  such 
contention  would  be  to  carry  to  an 
absurd  extreme  the.  rule  which  re- 
quires a  person  damaged  by  the 
wrong  of  another  to  do  all  that  rea- 


sonably may  be  done  to  minimise'  his 
damages.*' 

The  court,  in  Louisville  ft  N.  R.  Co. 
v.  Kerrick  (1917)  178  Ky.  486.  199  S. 
W.  44,  said  that  as  a  general  rule  4»ie 
injured  must  make  his  damages  as 
light  as  possible,  but  that  tiiis  rule 
does  not  apply  where  an  operation 
would  be  serious  and  critical,  and  like- 
ly to  be  attended  with  some  risk,  a 
possible  failure,  and  probable  death, 
.and  held  that  one  who  had  sustained  a 
hernia  was  not  required  to  submit  to 
an  operation  or  suffer  his  damages  to 
be  reduced,  where  the  evidence  showed 
that  an  operation  might  not  prove  sue- 
eessfnl  and  might  possibly  jesult  in 
death  to  the  patient. 

And  to  the  same  effect  is  Stewart 
Dry  (Joods  Co.  v.  Boone  (1918)  180 
Ky,  199,  202  S.  W.  489,  where  it  was 
held  that,  although  one's  leg  possibly 
could  have  been  remedied  by  an  opera- 
tion, his  failure  to  submit  to  one  would 
not  preclude  his  recovering  substan- 
tial damages,  where  the  operation 
would  not  have  been  a  minor,  but  a 
serious  one. 

And  in  Freeman  v.  Chicago,  M.  ft 
St  P.  R.  Co.  (1916)  52  Mont  1,  164 
Pac.  912,  12  N.  C.  C.  A.  691,  it  was 
held  that  one  who  was  injored  in' a 
railway  accident,  and  had  had  one 
operation  performed  which  was  un- 
successful, was  not  bound,  in  order 
to  reduce  damages,  to  have  another 
major  operation  performed,  the  results 
of  which  were  probiematicaL  The 
court  said:  "We  recognize  the  mle 
that  an  injured  person  mnst  ase  ordi- 
nary diligence  to  effect  a  cure,  and 
thus  to' minimize  tiiedmaages  .  .  .  ; 
but  it  would  be  carrying  tiiis  rule 
to  an  absurd  extreme  to  hold  that  a 
man  who  has  submitted  to  one  opera- 
tion, which  failed,  must  take  such 
chances  with  his  life  and  his  health 
as  may  be  involved  in  a  second,  risk- 
ing failure  in  that  as  well,  in  order 
thf^  the  damages  caused  by  another's 
negligence  may  possibly  be  reduced." 
And  to.  the  same  effect  is  Martin  v. 
Pittsburgh  R.  Co.  (1913)  238  Pa.  528. 
48  L.RJ^.(N.S.)  116,  86  Atl.  299. 

And  in  Snyder  Ice.  Light  ft  P.  Co. 
V.  Bowron  (1913)  —  Tex.  Civ.  App. 
— 156  S.  W.  650,  where  the  plaintiff 
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exerclMd  ordinary  car*  in  aeeuriag 
treatment  and  there  was  no  question 
but  that  the  treatment  given  was  prop- 
er, it  was  held  that  ordinary  care  to 
reduce  the  damages  did  not  require 
that  he  have  an  elbow  which  was  frac- 
tured rebroken,  in  order  to  eliminate 
the  stiffness  by  breaking  the  cartilag- 
inous mass  which  formed  around  it. 

And  in  Bateman  t.  Middlesex  Coun- 
ty (1911)  24  Out  L.  Rep.  84,  it  was 
held  that  it  was  not  unreasonable  fqr. 
a  doctor  fifty-five  years  old  to  refuse 
to  submit  to  an  operation  for  a  fallen 
kidney,  where  there  was  medical  au- 
thori^  that  such  an  operation  should 
not  be  performed  on  one  over  fifty 
years  of  age,  although  the  attending 
physician  advised  an  operation. 

And  in  Mattis  v.  Philadelphia  Trac- 
tion Co.  (1897)  6  Pa.  Diat.  R.  94,  19 
Pa.  Co.  Ct.  106,  it  was  held  that  al- 
though a  surgical  operation  would 
practically  bring  the  plaintiff  complete 
relief,  he  was  not  bound  to  submit  to 
it,  where  it  was  an  operation  of  com- 
paratively recent  date,  and  the  medi- 
cal profession  was  not  settled  in  re- 
gard to  it,  or  the  best  method  of  per- 
forming it. 

And  in  Schneider  v.  South  Tacoma 
Mill  Co.  (1911)  65  Wash.  690,  118  pac. 
760,  it  was  held  that  the  injured  per- 
son might  be  found  free  from  fault 
in  failing  to;  submit  to  a  recommended 
operation,  where  he  did  so  upon  the 
advice  of  a  surgeon,  between  whom 
and  another  surgeon  there  was  a  dis- 
pute as  to  what  would  have  been  the 
proper  treatment. 

And  in  Lobban  v.  Wabash  R.  Co. 
(1911)  169  H«.  App.  464,  141  S.  W. 
440,  where  an  injured  person  refused 
to  submit  to  an  operation  advised  by. 
a  physician  through  fear  of  fatal  re- 
sults, on  account  of  the  condition  of 
his  heart,  and  another  physician  tes- 
tified that  he  examined  the  plaintiff's 
heart  and  discouraged  an  operation, 
an  instruction  confining  the  jury's  con- 
sideration to  whether  the  first  physi- 
cian's advice  was  reasonably  proper 
was  held  correctly  modified  so  as  to 
include  a  consideration  of  the  other 
physician's  opinion. 
.  In  Stokes  v.  Long'  (1916)  52  Mont. 
470,  169  Pac.  29,  it  was  held  that  an 


injured  person  was  not  necessarily 
bound  to  submit  to  a  major  sura^csl 
operation  which  might  or  might  not 
result  in  a  betterment  of  his  condition, 
but  that  it  is  a  question  for  the  jury, 
under  the  facts  disclosed  in  each  cas^ 
whether  the  plaintiff  has  used  oi^i- 
nary  care  to  reduce  the  damages. 

In  Atlantic  Coast  Line  R.  Co.  t. 
Wallace  (1911)  61  Fla.  93,  64  So.  893, 
it  was  held  that  the  plaintiff  was  not 
necessarily  precluded  from  recovering 
the  added  damages  accruing  from  his 
delay  in  submitting  to  an  operation 
advised  by  physicians. 

It  has  been  held  that  a  recovery  for 
death  Is  not  defeated  by  the  fact  that 
^e  deceased  refused  to  act  upon  his 
physician's  advice  to  have  hia  injured 
leg  amputated,  where  the  physician 
testified  that  such  an  operation  would 
merely  have  improved. the  chances  of 
recovery.  Sullivan  v.  Tioga  R.  Co. 
(1889)  112  N.  Y.  643,  8  Am.  St.  Rep. 
793,  20  N.  E.  569. 

In  Guild  V.  Portland  R.  Light  A  P. 
Co.  (1913)  64  Or.  670,  131  Pac.  310, 
it  was  held  that  the  fact  that  a  hernia 
caused  by  the  defendant's  negligence 
might  possibly  be  cured  by  an  opera- 
tion did  not  prevent  the  recovery  of 
damages  as  for  a  permanent  injury. 
It  is  held  that,  if  an  operation  involv- 
ing but  slight  inconvenience  and  small 
expense  will  relieve  the  condition,  it 
is  the  plaintiflTs  du^  to  submit  to  the 
same;  and  that,  if  he  fails  or  neglects 
to  do  so,  he  cannot  recover  damages 
for  the  consequences  which  might 
thus  be  avoided.-  Bailey  v.  Centerville 
(1899)  108  Iowa.  20,  78  N.  W.  831; 
White  V.  Chicago  &  N.  W.  R.  Co. 
(1910)  145  Iowa,  408,  124  N.  W.  309. 

And  in  Leitzell  v.  Delaware,  L.  &. 
W.  R.  Co.  (1911)  232  Pa,  476,  48  L.R.A. 
(N.S.)  114,  81  Atl.  543,  where  a  charge 
was  requested  that  if  the  jury  be- 
lieved that  the  condition  of  the  plain- 
tiff could  be  relieved  by  a  simple  sur- 
gical operation,  which  an  ordinarily 
prudent  man  would  undergo,  such 
fact  should  be  taken  into  considera- 
tion as  an  element  which  would  re- 
duce the  amount  of  damages,  it  was 
held  that  it  should  have  been  given, 
and  that  it  was  error  for  the  court  to 
state  that  the  charge  was  affirmed^ 
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providing  the  jury  found  that  the  pro- 
posed aursical  operation  was  not  a 
aeriouft  or  dangerous  one,  and  could 
be  performed  without  any  risk  of  fail- 
ure or  danger  to  the  plaintiff.  The 
court  said:  "W^  think  the  point 
should  have  been  afflrmed  without 
qualification.  It  referred  to  'a  simple 
surgical  operation  which  an  ordinarily 
prudent  man  would  undergo.'  Th^  an- 
swer ignored  the  feature  as  to  what  an 
ordinarily  prudent  man  would  do,  and 
instructed  the  jury  not  to  Consider  the 
matter,  unless  they  found  that  the  pro- 
posed operation  was  not  serious  or 
dangerous,  and  could  be  performed 
without  any  risk  of  failure  or  danger 
to  the  plaintiff.  This  we  think  was 
ffoing  too  far.  The  plaintiff,  of  course, 
was  entirely  at  liberty  to  refuse  to 
submit  to  an  operation;  but  if  the 
effect  of  his  refusal  would  be  to  re- 
tain permanently  a  condition  which 
might  be  removed  by  a  simple  opera- 
tion, which  an  ordinarily  prudent  man 
would,  under  the  circumstances,  un- 
dergo, that  matter  should  certainly  be 
taken  into  consideration  by  the  jury 
in  estimating  the  damages." 

And  in  Joseph  Schlitz  Brewing  Co. 
V.  Duncan  (1897)  6  Kan.  App.  178,  51 
Pac.  310,  it  was  held  that,  if  the  plain- 
tiff could  be  certainly  cured  by  an 
operation  that  was  safe  and  inexpen- 
sive, the  recovery  must  be  decreased 
to  the  extent  that  the  certainty,  safe- 
ty, and  inexpensiveness  of  the  cure 
could  be  assured. 

And  it  has  been  held  that  recovery 
for  the  loss  of  the  sight  of  one  eye 
cannot  include  damages  for  the  prob- 
able loss  of  sight  of  the  other  eye, 
where  it  appeared  that  an  operation 
removing  the  eye  originally  injured 
would  save  the  other,  as  such  an 
operation  was  one  which  reason  and 
common  sense  would  require  the  plain- 
tiff to  undergo.  Freeman  v.  Wilson 
(1912)  —  Tex.  Civ.  App,  — ,  149  S.  W. 
413. 

And  in  Donovan  v.  New  Orleans  R. 
ft  Light  Co.  (1913)  182  La.  239,  48 


LJt.A.(N.S.)  109,  61  So.  216,  where 
the  plaintiff  refused  to  submit  to  an 
operation  which  involved  little  dan- 
xer,  the  court,  because  of  such  refusal, 
reduced  the  damages. 

In  Ward  v.  Ely-Walker  Dry  Goods 
Bldg.  Co.  (1913)  248  Mo.  348,  46 
L.R.A.(N^S.)  550, 164  S.  W.  478,  where 
there  was  evidence  that  an  operation 
which  was  more  or  less  dangerous 
would  probably  give  relief,  an  instruc- 
tion was  sustained  that  it  is  the  duty 
of  .  one  injured  to  take  such  steps  as 
an  erdinarily  careful  and  prudent  man 
would  take  in  the  exercise  of  ordinary 
care  under  the  same  circumstances,  to 
reduce  his  damages  to  the  minimum; 
that  if  tBe  plaintiff  could  have  had  an 
operation  which  would  have  improved 
his  condition,  and  was  advised  by  a 
competent  surgeon  that  such  opera- 
tion was  necessary  in  order  to  improve 
his  condition,  and  if  such  an  operation 
would  have  greatly  lessened  his  pain 
and  mental  anguish  and.  improved  his 
health,  and  by  refusing  to  have  it  he 
failed  to  exercise  ordinary  care  to  im- 
prove his  condition,  he  could  recover 
only  such  sum  as  his  damages  would 
have  aggregated  if  he  had  had  the 
operation  performed. 

In  Allen  v.  Bear  Creek  Coal  Co. 
(1911)  43  Mont.  269,  115  Pac.  673, 
evidence  was  held  admissible,  in  miti- 
gation of  damages,  to  show  that  the 
plaintiff's  physician  offered  to  per- 
form, without  charge,  an  operation 
which  would  straighten  an  injured 
finger. 

In  Missouri,  K.  ft  T.  R.  Co.  t.  Hagan 
(1906)  42  Tex.  Civ.  App.  133,  93  S.  W. 
1014,  it  was  held  that,  having  been 
denied  recovery  for  the  developments 
that  could  have  been  prevented  by  an 
operation  to  whioh  the  plaintiff,  con- 
trary to  the  dictates  of  ordinary  pru- 
dence, refused  to  submit  he  was.  con- 
versely, entitled  to  added  damages  for 
the  suffering  and  uncertainty  of  suc- 
cess which  would  attend  such  an 
operation.  J.  T.  W. 
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Mtchtffan  Stpreme  Court— September  AO,  1090, 

(—  Mich.  — ,  179  N.  W.  226.) 

Waters  —  rig^ht  to  trap  in  navigable  water. 

1.  The  public  has,  no  right  to  anchor  traps  hy  stakes  driven  into  the 
submerged  land  of  navigable  rivers  the  soil  of  which  belongs  to  the 
riparian  owner,  nor  to  cut  holes  in  the  ice  formed  over  such  land  and  fix 
stakes  thereto  for  the  purpose  of  hdding  traps  to  catch  fur-bearing 
animals  inhabiting  the  waters. 

ISee  note  on  this  question  beginning  on  page  241.J 

—  ownership  of  bed  of  navigable    Injunction  —  against  trespass  on  snb- 

merged  land. 

.n\l:Ll^Z''^^}^^^.^ii''^n£.  4-  Injunction  lies  to  prev«»t  con- 
on  a  navigable  nver  owns  toe  sub-  " .  ,  , 

merged  land  to  the  thread  of  the  trespass  upon  the  submerged 

stream.  lands  of  a  riparian  owner  in  a  nav- 

[See  27  R.  C.  L.  1862-1864.]  igable  river,  for  the  purpose  of  flxinj 

Ice  —  on  navigable  water  —  owner-  traps  by  stakes  to  the  submerged  land 

1    J     J  or  to  the  ice,  to  catch  fur-bearing  an- 

3.  The  owner  of  land  under  a  nav-  .        s„i..i.s*j«„  iu* 

igable  river  owns  the  ice  formed  on  ^^fl'^  ?  J^f ^  * 

the  surface  over  his  property.  [See  12  R.  C  L.  691.J 

[See  14  R.  C.  L.  2.] 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Ottawa 
County  in  Chancery  (Cross,  J.),  in  his  favor  in  part  only,  in  a  suit  brought 
to  restrain  defendant  from  trapping  and  taking  fur-bearing  animals  from 
certain  property  belonging  to  plaintiff.  Decree  enlarged  and  modified: 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Daniel  F.  Pagelsen  and    Excelsior,  44  Mich,  229,  38  Am.  Rep. 


Gerrit  J.  Diekema,  for  appellant: 

The  owner  of  the  shore  lands  owns 
the  submerged  lands  connected  there- 
with to  the  thread  of  the  stream. 

Lorman  v.  Benson,  S  Mich.  18,  77 
Am.  Dec.  4S5;  Clark  v.  Campau,  19 
Mich.  326;  Bay  City  Gaslight  Co.  v.  In- 
dustrial Works,  28  Mich.  182;  Fletch- 
er v.  Thunder  Bay  River  Boom  Co. 
51  Mich.  277, 16  N.  W.  645;  A.  M.  Cam- 
pau Realty  Co.  v.  Detroit,  162  Mich. 
240,  139  Am.  St.  Rep.  565,  127  N.  W. 
365;  Sterling  v.  Jackson,  69  Mich.  488, 
13  Am.  St.  Rep.  405,  87  N.  W.  845. 

The  owner  of  the  land  not  only  owns 
the  submerged  lands  to  the  thread  of 
the  stream,  but  also  owns  the  ice  cov- 
ering the  surface  of  the  water  cover- 
ing the  lands,  and  any  interference 
with  these  rights  constitutes  a  tres- 
pass. 

Lorman  v.  Benson,  8  Mich.  18,  77 
Am.  Dec.  436;  People's  Ice  Co.  v.  The 


246,  6  N.  W.  636;  Clute  v.  Fisher,  65 
Mich.  48,  31  N.  W.  614;  Bigelow  v. 
Shaw,  65  Mich.  341,  8  Am.  St.  Rep. 
902,  32  N.  W.  800;  Hoag  v.  Place 
(Manslield  v.  Place)  93  Mich.  450,  18 
L.R.A.  39,  53  N.  W.  617;  Grand  Rapids 
Ice  &  Coal  Co.  v.  South  Grand  Rapids 
Ice  &  Coal  Co.  102  Mich.  227,  25  L.R.A. 
815,  47  Am.  St.  Rep.  616,  60  N.  W.  681. 

The  sravel  in  the  bed  of  the  nav- 
igable streams  is  owned  by  the  abut- 
ting property  owner  to  the  thread  of 
the  stream. 

Archer  v.  Greenville  Sand  &  Gravel 
Co.  233  U.  S.  60,  58  L.  ed.  860,  34  Sup. 
Ct,  Rep.  567;  Wear  v.  Kansas,  245  U. 
S.  154,  62  L.  ed.  214,  38  Sup.  Ct.  Rep. 
56,  Ann.  Cas.  1918B,  686;  McMorran 
Mill.  Co.  V.  C.  H.  Little  Co.  201  Mich. 
801,  167  N.  W.  990. 

The  waters  in  question  are  admit- 
ted to  be  a  part  of  Grand  river,  and, 
as  such,  plaintiff  has  the  exclusive 
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right  of  hunting  and  fishing  md;  nec- 
essarily,  trapping  tiiereon. 

Ainsworth  v.  Munoskong  Hunting  & 
Fishing  Club,  159  Mich.  61,  123  N.  W. 
802,  153  Mich.  185,  17  L.R.A.(N.S.) 
1236.  126  Am.  St.  Rep.  474,  116  N.  W. 
992.  16  Ann.  Cas.  706;  Hall  t.  Alford, 
114  Mich.  165,  38  L.R.A.  205,  72  N.  W. 
187;  Sterling  t.  Jackson.  69  Mich.  488, 
IS  Am.  St.  Rep.  406,  37  N.  W.  846; 
Schulte  V.  Warren,  218  111.  108.  13 
LR.A.(N.S.)  745,  75  N.  E.  788;  State 
V.  Mallory,  73  Ark.  236,  67  L.R.A.  773, 
83  S.  W.  955,  3  Ann.  Cas.  852;  State  v. 
Shannon,  36  Ohio  St  423,  38  Am.  Rep. 
599. 

The  party  whose  private  possession 
has  been  interfered  with  has  a  right 
of  action  for  the  protection  of  his 
property,  and  is  entitled  to  at  least 
nominal  damages  wliicfa  are  presumed 
to  follow  for  such  invasion  of  his 
rif^ts. 

Giddinga  v.  Rogalewski,  192  Mich. 
819, 158  N.  W.  951;  Winana  v.  Willetts, 
197  Mich.  512,  163  N.  W.  993;  Marsh 
V.  Colby,  39  Mich.  626,  S3  Am.  Rep. 
439;  Burroughs  v.  Whitwam,  59  Mich. 
279.  26  N.  W.  491. 

The  right. of  hunting  and  fishing 
(trapping)  is  a  property  interest,  and 
not  a  mere  privilege. 

St.  Helens  Shooting  Club  v.  Barber, 
150  Mich.  671,  114  N.  W.  399. 

Mr.  Charles  E.  Misner  also  for  ap- 
pellant. 

Mr..  Louis  H.  Osteriious,  for  appel- 
lee: 

The  rights  of  hunting  and  fishing  on 
all  public  navigable  waters  belong  in 
common  to  all  the  members  of  the  pub- 
lic. 

19  Cyc.  992;  29  Cyc.  330;  11  R.  C.  L. 
1025,  1029;  Carson  v.  Blazer.  2  Binn. 
475,  4  Am.  Dec.  463;  Winans  v.  Wil- 
letts. 197  Mich.  512,  163  N.  W.  993; 
Beach  v.  Hayner.  207  Mich.  98,  5  A.L.R. 
1052,  173  N.  W.  487;  Hall  v.  Alford, 
114  Mich.  165,  38  L.R.A.  205,  72  N.  W. 
137;  State  v.  Lake  St  Clair  Fishing 
ti  Stkooting  Club,  127  Mich.  680,  87 
N.  117;  12  R.  C.  L.  688;  Lincoln  v. 
Davis,  53  Mich.  875,  61  Am.  Rep.  116, 
19  N.  W.  103;  Stuart  v.  Greanyea,  154 
Mich.  132,  26  L.R.A.(N.S.)  257.  117  N. 
W.  655;  Ainsworth  v.  Munoskong 
Hunting  &  Fishing  Club.  153  Mich. 
185,  17  L.R.A.CN.S.)  1236,  126  Am.  St 
Rep.  474,  116  N.  W.  992,  15  Ann.  Cas. 
706;  Bickel  v.  Polk,  5  Harr.  (Del.) 
825;  Yard  v.  Carman.  3  N.  J.  L.  987; 
State,  Roberts,  Prosecutor,  v.  Jersey 
City,  25  N.  J.  L.  626 ;  Poltaemns  v.  Bate- 
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man,  60  N.  J.  X.  163,- 37  Atl.  1015; 
Sherwood  v.  Stephens^  18  }Idaho.  399, 
90  Pac.  345;  Bell  y.  Smith.  171  N.  C. 
116,  87  S.  E.  987;  Barboro  v.  Boyle, 
119  Ark.  377.  178  S.  W.  378;  State  ex 
rel.  Thompson  v.  Parker,  132  Ark.  316,' 
200  S.  W.  1014;  Meredith  V.  Triple 
Island  Gunning  Club.  113  Va.  60,  38 
L.R.A,(N.S.)  286.  73  S.  E.  721^  Ann. 
Cas.  1913B.  631;  Payne  v.  Providence 
Gas  Co.  31  R.  I.  295,  77  AtL  145.  Ann. 
Cas.  1912B.  66;  Burns  v.  Crescent  Gun 
&  Rod  Club.  116  La.  1038,  41  So.  249; 
Hume  v.  Rogue  River  Packing  Co.  51 
Or.  237,  31  L.R.A.(N.S.)  396,  181  Am. 
St.  Rep.  782,  88  Pac.  391,  92  Pac.  1065. 
96  Pac.  865;  Flisrand  v.  Madson.  36 
S.  D.  457,  152  N.  W.  796;  Knudson  v. 
Hull,  46  Utah.  114,  148  Pac.  1070; 
Forestier  v.  Johnson.  164  Cal.  24,  127 
Pac.  156;  Diana  Shooting  Club  v.  Hust- 
ing,  166  Wis.  261,  146  N.  W.  816.  Ann. 
Cas.  191&C,  1148. 

Stone*  J.,  delivered  the  opinion 
of  the  court: 

The  bill  of  oomplaint  herein  was 
filed  to  restrain  the  defendant  from 
trapping  and  otherwise  taking 
muskrats  and  other  fur-bearing  an- 
imals from  the  property  known  as 
Eastman's  or  Johnson's  island,  in 
Grand  river,  in  the  county  of  Ot- 
tawa.  The  appended  map  or  plat. 


■M  LounftN  MiTlHF*! 

taken  from  the  record,  was  intro- 
duced and  used  in  evidence  upon  the 
hearing  of  the  case.  It  will  aid  in 
an  understanding  of  the  situation. 
We  compile  from  the  stipulated 
statement  of  facts  the  following : 

That  the  plaintiff  is  the  owner  by 
grant  and  in  ftctual  possession  of  the 
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lands  deacribed  'hi  flie  Mil  of  com- 
plaint, and  ha8.!!>een  in  such  actual 
possession,  and  has  occupied  said 
lands  for  farming  purposes,  for 
twenty-five  years  and  upwards. 
That  he  obtained  title  to  said  prem- 
ises i>y  deed  of  conveyance,  under 
date  of  December  28, 1892,  from  the 
owners  of  the  lands  adjoining  to  and 
abutting  upon  Grand  river.  That 
said  premises  form  an  island  in 
Grand  river,  between  the  village  of 
Spring  Lake  and  the  city  of  Grand 
Haven,  and  were  formerly  a  part  of 
the  submerged  lands  owned  l^y  tbA 
owners  of  the  upland  abutting  upon 
Grand  river,  and  are  opposite  to 
such  lands.'  That  said  island  is 
bounded  along  the  northerly  side  by 
a  channel  or  ditch  dredged  through 
the  island  as  it  originally  existed 
many  years  ago,  from  the  open  wa- 
ter of  Grand  river  at  the  westerly 
or  down-river  end  to  the  up-water 
of  Grand  river  at  the  easterly  or  up- 
river  end,  by  the  then  owner  of  the 
island,  and  on  the  westerly,  south- 
erly, and  easterly  sides  by  the  wa- 
ters of  Grand  river,  and  that  the 
main  channel  of  said  Grand  river  is 
at  the  westerly  and  southerly  bound- 
aries of  said  land. 

That  in  surveying  sections  21 
and  22,  of  which  said  island  is  a 
part,  the  United  States  government 
surveyed  only  such  portions  of  said 
sections  as  were  unsubmerged  by 
the  waters  of  Grand  river.  That  it 
meandered  the  lines  of  Grand  river 
upon  both  sides  thereof,  and  around 
the  said  island,  as  a  navigable  stream, 
and  did  not  survey  the  bed  of  said 
river  or  any  part  thereof.  That  said 
Grand  river  was  and  is  recognized 
by  the  United  States  government 
and  its  surveyors  as  a  navigable  riv- 
er, and  is  treated  as  such,  and  it  has 
ever  been  and  is  now  navigable  in 
fact  and  within  the  meaning  of  the 
law.  That  the  United  States  govern- 
ment never,  by  express  grant,  sold 
or  conveyed  to  the  state  of  Mich- 
igan, or  anyone  else,  the  bed  of  said 
river,  or  the  soil  of  sections  21  and 
22  submerged  thereby,  but  conveyed, 
granted,  and  sold  only  such  fraction- 
al portions  of  said  sections  as  were 


unsubmerged  by  the  waters-  of 

river. 

That  plaintiff  claims  ownership  of 
the  bed  of  the  river,  and  the  soil 
submerged  thereby  adjacent  to  and 
adjoining  his  lands,  to  the  tbread 
or  middle  of  the  stream.  He  does 
not  take  the  same  by  express  grant 
or  patent  or  act  of  Congress  from 
the  United  States,  or  from  the  state 
of  Michigan,  but  by  virtue  of  his 
conveyance  and  as  an  incident  to  his 
ownership  of  a  part  of  the  surveyed 
fractional  section  to  the  center  line 
or  liiread  of  the  stream  such  owner- 
ship and  title  are  conceded  by  the 
defendant. 

That  the  plaintiff,  by  virtue  of  his 
aforesaid  ownership  of  and  title  to 
the  bed  of  the  stream  adjacent  to 
said  lands  to  the  thread  of  such 
stream,  claims  an  exclusive  right  to 
trap  for  muskrats  and  other  aquatic 
animals  in  and  upon  the  waters  of 
Grand  river  covering  the  soil  sub- 
merged by  the  waters  adjacent  to 
his  lands  to  the  thread  of  said 
stream,  and  denies  to  the  public  any 
interests  in  or  rights  upon  the  said 
submerged  tends  and  waters  cover- 
ing the  same,  other  than  the  rifi^t  of 
navigation. 

That  upon  said  island  there  is  a 
bayou  extending  from  the  opeh  wa- 
ter of  Grand  river  at  .  the  westerly 
end  of  said  island  up  approximately 
through  .the  center  of  said  island, 
$  of  a  mile  long,  and  varying  in 
width  from  200  to  400  feet.  That 
the  center  of  the  down-river  end  of 
the  bayou  at  its  opening  into  the 
main  channel  is  from  3  to  6  feet 
deep,  and  slopes  and  shoals  so  that 
at  the  easterly  end  of  the  bayou  it  is 
not  over  6  inches  in  depth.  There 
may  be  places  in  the  bayou  where  it 
is  deeper,  but  in  these  it  rarely  ex- 
ceeds 8  feet,  and  that  the  entire 
bayou  is  covered  with  grass  and 
weeds  during  the  greater  portion  of 
the  year,  but  the  same  may  at  all 
times  be  navigated  by  small  boats. 
That  said  plaintiff,  about  the  middle 
of  the  month  of  December,  1919, 
placed  and  caused  to  be  placed  no- 
tices upon  said  premises,  informins: 
the  public  and  this  defendant  tluit  no 
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trapping  or  hantinK  was  to  be  per- 
mitted thereon,  in  accordance  with 
the  statute  in  such  case  made  and 
provided.  That  said  defendant  knew 
that  said  signs  had  been  placed  ui^on 
said  premises,  and  had  been  in- 
fonned  by  the  plaintiff  that  he  must 
not  trap  upon  said  pr^nises,  and 
.  nust  not  in  any  manner  invade  said 
premises.  That  said  lands  in  the  up- 
land and  said  submerged  lands  are 
valuable  for  the  taking  of  muskrats 
and  other  aquatic  animals  whose 
hides  niay  be  used  for  fur,  and  that 
this  plaintiff  has  realized  large  sums 
of  money  from  the  taking  of  musk- 
rats  by  means  of  traps  from  said 
premises,  to  the  extent  of  $1,000. 
That  said  defendant,  after  the  no- 
tices were  placed  upon  said  premises, 
and  after  he  had  been  notified  by 
the  plaintiff  not  so  to  do,  did  enter  in 
and  upon  said  premises,  and  did 
place  toaps  upon  said  premises,  and 
did  take  theri^rom  a  large  number 
of  muskrats,  all  of  the  value  of,  to 
wit,  $500.  That  said  defendant, 
even  after  he  knew  of  the  notices 
and  after  he  had  been  notified  by 
said  plaintiff  so  to  do,  has  refused 
to  remove  his  traps  from  said  prem- 
ises, and  continued  to  maintain 
traps  thereon  until  he  was  enjoined 
by  the  order  and  injunction  of  the 
court,  and  that  since  said  time  he 
has  removed  his  traps  from  said 
premises. 

The  defendant  claims  no  right, 
either  in  himself  or  in  the  public,  to 
trap  in  the  waters  pf  the  channel  or 
ditch  forming  the  northerly  bound- 
ary  of  said  lands,  which  ditch  was 
established  by  the  act  of  a  previous 
owner,  and  now  forms  the  norther- 
ly boundary  and  a  portion  of  said 
lands  to  which  plaintiff  has  absolute 
title  by  grant  and  conveyance,  and 
claims  no  right,  either  in  himself  or 
in  the  public,  to  trap  upon  any  part 
of  the  premises  described  in  the  bill 
of  complaint  above  the  ordinary 
high-water  mark  of  Grand  river 
along  the  westerly,  southerly,  and 
easterly  sides  thereof,  and  concedes 
plaintiff's  right  to  restrain  bim  and 
any  of  the  public  from  hunting  or 
flapping  thereon*  without  his  oon- 
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sent.  The  defendant  denies  that 
the  plaintiff  has  any  exclusive  right 
in,  over,  and  upon  the  water  of 
Grand  river  al<mg  the  westerly, 
southerly,  and  easterly  sides  of  said 
island,  and  claims  that  the  public 
hasta  right  to  navigate  the  said  wa- 
ters, to  fish  therein,  to  shoot  dnck ' 
and  other  wild  fowU  and  to  other- 
wise hunt  thereon,  and  to  trap  for 
muskrats  and  other  fur-bearing 
aquatic  animals  therein,  on  all  parts 
of  the  same  between  the  ordinary 
high-water  mark  and  the  thread  of 
the  streun,  either  from  boats  dur- 
ing the  open:  season  of  the  year,  or 
through  the  ice  during  the  seasons 
when  the  river  is  frozen  over;  and 
claims  that  plaintiff's  title  of  owner- 
ship of  and  control  over  the  soil  un- 
der the  waters  of  said  Grand  river 
are  subservient  to  the  public  right 
of  navigation,  fishing,  hunting,  and 
tn^ing  in  and  upon  said  waters, 
and  over  and  upon  such  submerged 
soil,  either  from  boats  in  the  open 
hunting  and  fishing  season,  or  upon 
and  through  the  ice  in  the  winter 
season. 

That  the  pturticular  and  only  ques- 
tion involved  in  this  case,  uid  to  be 
determined  herein  and  hereby,  is,  as 
claimed  by  defendant,  whether  or 
not  the  paUic,  against  the  objection 
of  the  riparian  owner,  who,  by  vir- 
tue-of  and  as  incident  to  his  owner- 
ship, grant,  and  conveyance  of  land 
bordered  by  the  navigable  waters  of 
Grand  river,  and  similar  navigable 
waters  and  rivers  in  this  state,  has 
title  to  the  bed  of  the  stream  to  the 
thread  thereof,  subject  to  thelpublic 
rights  in,  over,  and  upon  such  wa- 
ters for  the  purpose  of  navigation, 
the  right  to  fish,  and  the  right  to 
.hunt  and  trap  in.  over,  and  upon 
such  waters,  between. the  ordinary 
high-water  mark  thereof  and  the 
thread  of  the  stream,  as  an  incident 
to,  or  in  addition  to,  a  right  to  navi- 
gate such  wat^s ;  and,  in  so  fishing, 
hunting,  and  trapping,  to  anchor  a 
boat  to  the  bed  of  the  stream,  and  to 
anchor  or  attach  a  trap  to  the  suIok 
merged  lands,  and  to  place  a  trap 
thereon  for  the  purpose  of  securing 
aquatic  animals  th^ein,  either  by 
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stakes  to  the  bed  of  the  stream  or 
to  the  ice  formed  therton,  to  cut 
holes  in  the  ice:  covering  such  sub* 
merged  lands  {or  the  purpose  of 
placing  such  traps  upon  the  sub- 
merged^ lands,  contrary  to  the 
wishes  and  in  direct  opposition  to 
notice  given  -to  him  by  Uie  owner  of 
the  lands. 

At  the  hearing, -the  learned  cir- 
cuit judge,  after  stating  that  it  was 
admitted  the  defendant  had  no  right 
to  hunt  or  trap  upon  the  uplands  of 
plaintiff,  but  that  he  clahned  the 
right  to  hunt,  trap,  and  fish  upon 
the  navigable  waters  of  Grand  river, 
even  though  plaintiff  owns  the  land 
to  the  thread  of  the  stream  as  an  in- 
cident to  his  ownership  of  the  land 
along  the  banks  of  said  river,  was 
of  the  opinion  that  the  defendant 
and  all  other  persons  have  the  right 
to  use  the  navigable  waters  of  ^is 
state  between  ordinary  high-water 
marks,  for  boating,  fishings  trap- 
ping, and  hunting  purposes,  "if  ac- 
cess is  gained  to  said  waters  without 
committing  a  tresp&ss."  The  trud 
court  therefore  ordered  that  a  per- 
manent injunction  should  issue,  re* 
straining  the  defendant  from  hunt- 
ing, fishing,  or  trapping  upon  all  of  • 
the  lands  of  the  plaintiff,. as  de- 
scribed  in  the  Inll  of  oompbint,  ex- 
cept over  and  upon  the  nav^ble 
waters  of  Grand  river  between  ordi- 
nary high-water  maik  along  the 
westerly,  southerly,  and  easterly 
sides  of  said  land ;  and  a  decree  was 
entered  accordingly.  From  this  de- 
cree the  plaintiff  has  appealed. 

It  is  practically  admitted  by  the 
defendant  that  'tiie  plaintiff  is  the 
owner  of,  and  in  possession  of,  the 
lands  described  in  the  bill  of  com- 
plaint, and  that  the  description  cov-. 
ers  the  lands,  in  question  where  the 
defendant  had  set  his  traps;  that 
the  plaintiff  is  the  absolute  owner  in 
fee  of  the  upland  and  the  submOTged 
land  covered  by  the  waters  of  Grand 
river,  subject  only  to  the- easement 
of  navigation  which  the  pnblk  may 
have  therein. 

It  is  the  claim  of  the  plaintiff  that 
the  defendant  placed  traps  upon  the 
Lands  of  -said  plaintiff,  as  described 


in  the  bill  of  -eomfdaintj  and  also 
placed  them  on  the  shoves  of  said 
land  in  the  waters  of  Grand  river, 
where  said  ^ters  were  from  2  to  6 
inches  deep;  that  he  placed  such 
traps  in  the  so-called  cut  or  ditch  (m 
the  northerly  side  of  said  island, 
along  the  shores  of  said  bayou  ex- 
tending within  said  island,  and  on. 
the  easterly  end  of  said  island ;  that 
the  waters  of  Grand  river,  the  main 
channel  thereof,  flow  along  the  west- 
erly, southerly,  and  easterly  sides  of 
said  island,  and  a  portion  of  such 
waters  form  a  shallow  bayou  ex- 
tegnding  some  f  of  a  mile  into  this 
island,  and  that  this  bayou,  in  the 
summer  time,  is  filled  with  weeds 
and  grass,  and  that  the  entire  island 
is  surrounded  with  vreeds  and  grass 
extending  from  its  shores. 

Defendant  admits  that  he  has  no 
right  to  place  his  traps  in  the  ditch, 
drain,  or  channel  on  the  nortberl;; 
side  of  said  island,  nor  in  the  non- 
navigable  waters  about  said  island, 
but  claims  a  right  to  place  his  traps 
on  the  submerged  lands  of  the  river, 
and  to  anchor  a  boat  to  the  bed  of 
the  stream  in  the  submerged  land, 
and  in  the  ice  covering  such  sub- 
merged lands  in  the  winter  time,  for 
the  purpose  of  trapping  for  such 
animals  in  the  navigable  portions  of 
Grand  river. 

It  will  be  observed,  on  an  exami- 
nation of  the  record,  that  by  the 
answer  and  statement  of  facts,  to- 
gether with  the  findings  and  decree 
of  the  court  below,  it  is  sought  to 
inject  into  the  case  the  questions  of 
hunting  and  iishing.  Under  the  bill 
of  complaint  and  facts  as  agreed 
upon,  there  is  no-  question  before 
this  court  regarding  hunting  and 
fishing,  and  the  only  question  for 
this  court  to  decide  is  in  regard  to 
trapping,  and  we  shall  confine  our- 
selves to  that  question. 

As  we  understand  the  case,  there 
are  two  propositions  for  this  court 
to  pass  upon: 

(1)  V,  ho  is  the  owner  of  the  sutK 
merged -lands  bordering  on  naviga- 
ble watm,  such  as  Grand  river? 

(2)  Who  has  the  exclusive  right 
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to  trap  aad  talce  the  far-btaring 

animals  in  such  waters? 

We  have  spent  much  time  in  ex- 
amining the  numerous  decisions  of 
this  court  upon  the  questions  here 
involved,  and  kindred  questions. 

1.  As  has  been  stated,  it  is  con* 
ceded  in  the  answer  and  in  the  state- 
ment of  facts  that  the  plaintiff  is 
the  owner  of  the  lands  described  in 
the  bill  of  complaint,  and  that  said 
description  covers  all  of  the  prop- 
erty shown  in  the  map  or  plat  here- 
to attached. 

The  owner  of  the  shore  lands 
owns  the  submerged  hmds  connected 

w.t»»w.er.  therewtth  to  the 
«kipofM«(  thread  of  the 
rt^er.  ^^^^  Lorman  v. 
Benson,  8  Mich.  18,  77  Am.  Dec. 
435;  Clark  v.  Campau,  19  Mich.  325; 
Ba^r  City  Gaslight  Co.  v.  Industrial 
Works,  28  Mich.  182;  Fletcher  v. 
Thunder  Bay  River  Boom  Co.  51 
Mich.  277, 16  N.  W.  645;  Sterling  v. 
Jackson,  69  Mich.  488,  13  Am.  St. 
Rep.  405,  37  N.  W.  845;  A.  M. 
Campau  Realty  Co.  v.  Detroit,  162 
Mich.  243,  139  Am.  St  Rep.  565, 
127  N.  W.  366. 

The  owner  of  the  land  not  only 
owns  the  submerged  lands  to  the 
thread  of  the  streun,  but  also  owns 
l^e  ice  covering  the  surface  of  the 
ie«-.«i  water  over  the  sub- 

^^;^M«jW«t«r  merged  lands,  suh- 
-M>w»en  p.  ^  g^^j^  rights, 

if  any,  that  other  riparian  owners 
may  have,  and  any  interference 
with  these  rights  constitutes  a  tres- 
pass. Lorman  v.  Benson,  supra; 
People's  Ice  Co.  v.  The  Excelsior,  44 
Mich.  229,  38  Am.  St,  Rep.  246,  6  N. 
W.  636;  Bigelow  v.  Shaw,  65  Mich. 
841,  8  Am.  St.  Rep.  902,  32  N.  W. 
800;  Hoag  v.  Place  (Mansfield  v. 
Place)  93  Mich.  450,  18  L,R.A.  39, 
53  N.  W.  617;  Grand  Rapids  Ice  & 
Goal  Co.  v.  South  Grand  Rapids  Ice 
&  Coal  Co.  102  Mich.  227,  25  L.R.A. 
815,  47  Am.  St.  Rep.  616,  60  N.  W. 
681. 

It  also  has  been  held  by  this  court 
tiiat  the  gravel  in  the  bed  of  a  navi- 
gable stream,  as  between  private 
parties,  is  owned  by  the  abutting 
property  owner  to  the  thread  of  the 


stream. '  This  Also  has  been  the 
holding  of  the  United  States  Su- 
preme Court.  McMorran  Mill  Co.  v. 
C.  H.  Little  Co.  201  Mich.  301-317, 
167  N.  W.  990;  Archer  v.  Greenville 
Sand  &  Gravel  Co.  233  U.  S.  60,  58 
L.  «d.  850.  34  Sup.  Ct.  Rep.  567; 
Wear  v.  Kansas,  245  U.  S.  154,  62  L. 
ed.  214,  38  Sup.  Ct.  Rep.  55,  Ann. 
Cas.  1918B,  586. 

2.  Counsel  have  discussed  the 
question:  Who  has  the  exclusive 
right  to  trap  and  take  fur-bearing 
animals  in  these  waters?  The  in- 
dustry of  counsel  and  our  own  ex- 
amination have  failed  to  find  much 
direct  authority  upon  the  subject  of 
trapping  on  submerged  lands.  It  is 
virtually  conceded  in  this  case  that 
in  order  to  trap  upon  these  sub- 
merged lands  it  is  necessary  to  an- 
chor the  traps,  by  stakes  or  other- 
wise, to  the  submerged  landa  if  the 
waters  are  not  frozen  over,  and  to 
cut  holes  m  the  ice  covering  such 
submerged  lands  for  the  purpose  of 
placing  such  traps,  in  the  winter 
season. 

It  is  claimed  by  plaintiff  that  this 
court  has  held  that  the  riparian 
owner  has  the  exclusive  right  of 
hunting  upon  the  sulunerged  lands 
covered  bs^  navigable  streams,  and  a 
clear  distinction  is  made  between 
lands  bordering  on  navigable 
streams  and  lands  bordering  on  the 
Great  Lakes.  Ainsworth  v.  Munos- 
kong  Hunting  &  Fishing  Club,  153 
Mich.  185,  17  L.R.A.(N.S.)  1236, 
126  Am.  St.  Rep.  474, 116  N.  W.  992, 
15  Ann.  Cas.  706 ;  Ainsworth  v.  Mun- 
oskong  Hunting  &  Fishing  Club,  159 
Mich.  61,123  N.  W.  802. 

In  the  last-cited  case,  as  reported 
in  169  Mich.,  this  court,  speaking 
through  Justice  Grant,  said:  •The 
sole  question  now  before  us  is 
whether  Munoskong  bay  is  induded 
in  the  waters  of  Lake  Huron,  or 
whether  it  borders  on  the  river.  If 
the  former,  the  defendant  has  no  ex- 
clusive rights  of  hunting  and  fish- 
ing, and  the  decree  of  the  court  is 
right.  If  the  latter,  then  the  de- 
fendant owns  the  subaqueous  land  to 
the  middle  thread  of  ttie  river,  and 
the  decree  is  wrong." 
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See  also  Hall  v.  Alford,  114  Mich. 
165,  88  URJi..  205,  72  N.  W.  137; 
Sterling  v.  Jackson,  69  Mich.  488,  13 
Am.  St.  Rep,  405,  37  N.  W.  845. 

It  is  the  contention  of  plaintiff, 
and  in  this  we  think  he  is  correct, 
that  the  defendant  had  no  riglft  to 
anchor  his  traps  in  the  submerged 
lands,  or  to  cut 
Sri'rr'**"  holes  in  the  ice  and 
SSrtSr*'*  fix  stakes  thereto, 

holding  traps.  That 
the  party  whose  private  possession 
has  been  thus  interfered  with  has 
a  right  of  action  for  the  protecr 
tion  of  his  property  has,  we  think, 
been  passed  upon  and  sustained  by 
this  court.  Giddings  v.  Rogalewski, 
192  Mich.  319,  326,  158  N.  W.  951; 
Winans  v.  Willetts,  197  Mich.  512- 
518,  163  N.  W.  993;  Marsh  v.  Colby, 
39  Mich.  626,  33  Am.  Rep.  439 ;  Bur- 
roughs V.  Whitwam,  59  Mich.  279, 
26  N.  W.  491.  We  think  the  right 
of  trapping  is  a  property  interest. 
St.  Helen  Shooting  Club  v.  Barber, 
150  Mich.  571,  114  N.  W.  399. 

That  plaintiff  has  suffered  such  an 
irreparable  injury  as  invokes  the  aid 
of  a  court  of  equity  is,  we  think, 
clear.  Ainsworth  v.  Munoskong 
Hunting  &  Shooting  Club,  153  Mich. 
185,  190,  17  L.R.A.(N.S.)  1236,  126 
Am.  St.  Rep.  474,  116  N.  W.  992,  15 
Ann.  Gas.  706;  22  Cyc.  763,  764. 

The  learned  trial  judge,  in  his 
findings  and  decree,  held  that  "the 
defendant  and  all  other  persons 
have  the  right  to  use  the  navigable 
waters  of  this  state  between  ordi- 
nary high-water  marks  for  boating, 
fishing,  trapping,  and  hunting  pur- 
poses, if  access  is  gained  without 
committing  a  trespass." 

Just  what  the  learned  trial  judge 
meant  by  the  expression,  "without 
conrniitting  a  trespass,"  it  is  difficult 
to  understand,  for  it  seems  to  be 
conceded  that,  in  order  for  the  de- 
fendant to  successfully  trap  for 
muskrats  upon  the  property  in  ques- 
tion, he  must  fasten  his  traps,  by 
means  of  stakes  or  otherwise,  to  the 
submergied'  lands,  or  to  the  ice  cov- 
ering the  same.  This  would  consti- 


tute a  trespass  by  "itmuling  the 

close"  of  the  plaintiff. 

In  Sterling  v.  Jackson,  supra,  Jus- 
tice Champlin,  in  the  prevailing 
opinion,  said:  "The  defendant 
claims  that  he  had  the  right  to  shoot 
the  wild  fo^  from  his  boat,  because, 
as  the  waters  were  navigable  where 
he  was,  he  had  the  right  to  be  there; 
that,  there  being  no  property  in  wild 
fowl  until  captured,  if  he  committed 
no  trespass  in  being  where  he  was, 
no  action  v/iil  lie  against  him  for  be- 
ing there  and  shooting  the  wild 
duck.  There  is  a  plausibility  in  the 
position  which,  considered  in  the  ab- 
stract, is  quite  forcible,  and,  if  ap- 
plied to  waters  where  there  is  no 
private  ownership  of  the  soil  there- 
under, would  be  unanswerable.  But, 
so  far  as  the  plaintiff  is  concerned, 
defendant  had  no  right  to  be  where 
he  was,  except  for  the  purpose  of 
pursuing  the  implied  license  held  out 
to  the  public  of  navigating  the  wa- 
ters over  his  land.  So  long  as  that 
license  continued,  he  could  navigate 
the  water  with  his  vessel,  and  do  all 
things  incident  to  such  navigation. 
He  could  seek  the  shelter  of  the  bay 
in  a  storm,  and  cast  his  anchor 
therein ;  but  he  had  no  right  to  con- 
struct a  'hide,*  nor  to  anchor  his  de- 
coys for  the  purpose  of  attracting 
ducks  within  reach  of  his  shotgun. 
Such  acts  are  not  incident  to  naviga- 
tion, and,  in  doing  them,  defendant 
was  not  exercising  the  implied  li- 
cense to  navigate  the  waters  of  the 
bay,  but  they  were  an  abuse  of  such 
license." 

In  our  opinion  the  decree  of  the 
court  below  should  be  enlarged  and 
modified,  and  one  entered  here,  re- 
straining the  defendant  from  enter- 
ing upon  the  lands 
of  the  pUintiff,  and  «5'.iSi"S'r^^« 
from  attaching  his  tM*^""^ 
traps  to  the  sub- 
merged lands,  or  to  the  ice  covering 
the  same,  upon  the  premises  de- 
scribed in  the  bill  of  complaint,  giv- 
ing the  plaintiff  the  exclusive  right 
to  trap  thereon. 

.  We  refrain  i^»od  this  record  from 
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pMsiag  apoa  the  qnestioiu  of  shoot-  .  The  decree  will  therefore  be  en- 
ing  and  fishmg,  as  not  being  in-  larged  and  modified*  and  one  entered 
volved  in  this  case,  and  as  present-  here  in  accordance  with  this  opin- 
ing a  moot  question.  ion,  with  costs  to  the  plaintiff. 


ANNOTATION. 
Right  to  tnq>  in  nangaUe  stream. 


The  reported  case   (Johnson  v. 

BmcHORN,  ante,  234)  appears  to  be 
the  only  direct  anthoiify  upon  this 

question.  It  was  ansuccessfully  con- 
tended in  that  case  that  tiie  public, 
axainst  the  objection  of  a  riparian 
owner  who  has  title  to  the  bed  of  a 
navigftble  stream  to  the  thread  there- 
of, have  the  right  to  fish,  hunt,  and 
.  trsp  in,  over,  and  upon  such  stream 
between  the  ordinary  high-water  mark 
and  the  thread  thereof,  as  an  incident 
to.  or  in  addition  to,  the  right  of  navi- 
gation.  That  the  right  to  fish,  and, 
surdy,  the  right  to  trap,  are  not  an 
incident  to  the  public  right  of  naviga- 
tion, appears  from  the  following  state- 
ment in  11  R.  C.  L.  1030 :  "There  is  no 
necessary  connection  between  a  com- 
mon right  of  fishing  and  a  common 
right  of  navigation;  the  public  ease- 
ment of  navigation  does  not  of  itself 
sustain  a  common  right  of  fishing  in 
the  waters.  The  right  of  the  public  to 
fish  and  the  right  to  navigate  are  sepa- 
rate and  distinct.    One  has  no  more 
right  to  catch  fish  as  an  incident  of 
nayigation^  than  has  a  traveler  on  a 
public  road  to  shoot  game,  cut  grass, 
or  dig  minerals  in  the  highway."  And 
in  State  ex  rel.  Thompson  v.  Parker 
(1917)  182  Ark.  316,  200  S.  W.  1014, 
the  court  said :  "The  common  right  of 
hunting  and  fishing  in  such  navigable 
waters  is  not  reserved  to  the  public  as 
a  right  attached  and  incident  to  the 
right  of  navigation,  but  it  is  one  that 
inheres  in  the  public  in  our  state, 
because  the  state,  in  trust  for  the  pub- 
lic, is  the  owner  of  the  soil  in  navi- 
gable waters  to  high-water  mark,  and 
the  common  right  of  hunting  and  fish- 
ing is  incident  to  such  ownership,  as 
well  as  the  other  common  right  of 
navigjition.*' 

Whether  th«  public  have  the  right  to 
hunt,  in  addition  to  the  right  to  navi- 
gate, is  well  answered  in  IS  B»  C.  Z* 
11  A.L.R.— 16. 


688,  as  follows:  "The  right  to  shoot 
waterfowl  from  a  boat  is  analogous  to 
the  right  to  take  fish  from  the  water. 
The  public  have  a  right  to  resort  to 
public  waters  and  take  fish  or  shoot 
waterfowl ;  but,  in  the  case  of  private 
waters,  the  public  have  no  fishing  or' 
fowling  rights.  The  right  to  shoot 
fowl  on  a  private  body  of  water  is 
vested  exclusively  in  him  who  owns 
the  soil  beneath  the  water,  in  the 
same  way  as  he  is  entitled  to  enjoy 
alone  the  hunting  privileges  on  his. 
private  lands,  and  even  in  the  case  of 
public  waters,  a  hunter  must  not  pass 
over  private  property  to  reach  the 
public  shooting  grounds.  .  .  .  it 
has  been  contended  that  navigable  wa- 
ters are  open  to  hunting  and  fowling 
by  all  members  of  the  public,  subject 
to  such  regulations  as  may  be  imposed, 
by  the  state ;  but  in  the  cases  in  which 
the  question  has  actually  been  adjudi- 
cated, it  is  held  that  the  real  test  as. 
to  the  public  right  of  fowling  is  the 
public  or  private  ownership  of  the- 
soil  beneath  ^e  *  waters,  and  if  it  is 
shown  that  the  soil  is  privately  owned, 
the  'owner  has  the  exclusive  right  of. 
fowling.  The  mere  fact  that  one  has 
the  right  to  pass  along  a  stream  in  a. 
boat  gives  him  no  right  to  shoot  fowls 
where  the  soil  beneath  the  water  is. 
privately  owned.' • 

It  was  held  in  the  reported  case 
(Johnson  t.  Bubghorn)  that  the  own- 
er of  land  along  a  navigable  river,, 
whose  title  extends  to  the  thread  of  the 
streatn,  has  the  exclusive  right  to  trap 
for  muskrats  and  other  aquatic  ani- 
mals in  and  upon  the  part  of  the  rivext- 
covering  the  soil  submerged  by  the 
waters  adjacent  to  his  land,  to  the 
thread  of  the  stream,  and  that  the  an- 
choring by  another  of  traps  to  such: 
submerged  land,  or  to  the  ice  covering: 
the  same,  in  order  te  eatdi  soch  ani- 
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niaU,  constitutes  a  trespass,  which 
will  be  enjoined  at  the  instance  of  the 
riparian  owner. 

It  seems,  therefore,  that  the  answer 
to  this  question  depends  upon  the  own- 


[11  AXJL 

epship  of  the  land  beneath  tke  water; 
i.  6.,  if  owned  by  the  state,  the  public 
has  the  right  to  trap,  but  if  the  title 
is  in  the  riparian  owner,  he  alone  hai 
the  right.  G.  V.  L 
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STATE  OF  MINNESOTA  EX  KEL.  THERESA  SCHERBER,  Appt, 

V. 

PROBATE  COURT  of  Hennepin  County  et  aL»  Respts. 

ItUmeaota  Supreme  Court^Aprtt  tO,  ioao. 

(146  Minn.  344,  177  N.  W.  864.) 

ExecntoTB  and  administntora  —  effect  of  fmndnlent  representatioiis  — 
noncbdm. 

1.  Even  if  the  fraudulent  representations  of  the  administrator  induced  * 

a  creditor  of  the  decedent  to  omit  to  present  his  claim  to  the  probate 
court  within  the  limitation  above  stated,  there  is  no  remedy  against  the 
estate^  for  by  no  act  of  the  administrator  can  the  bar  of  the  Nondaim 
Statute  be  waived  or  lifted,  after  once  closed.  * 
[See  note  on  this  question  beginning  on  page  246.] 


—  when  claims  presented. 

2.  Claims  against  estates  of  dece- 
dents are  not  "presented"  to  the  pro- 
bate court  until  placed  in  the  custody 
of  the  court,  or  until  filed,  or  made  a 
matter  of  record  therein.  Handing  to 
and  leaving  such  claims  with  the  ad- 
ministrator is  not  a  compliance  with 
the  law. 

[See  11  R.  C.  L.  192.] 

Headnptes  by  Holt,  J. 


— authority  to  permit  preeentatioii 

after  time. 

3.  The  probate  court  is  without  pow- 
er to  permit  a  claim  to  be  presented 
for  allowance  after  the  expiration  of 
one  year  and  six  months  from  the 
making  of  the  order  limiting  the  time 
for  creditors  to  present  claims  and  the 
publication  of  the  notice  of  such  order. 

[See  11  R.  G.  L.  212.] 


Appeal  by  relator  from  an  order  of  the  District  Court  for  Hennepin 
County  (Steele,  J.)  quashing  a  writ  of  certiorari  granted  to  review  an 
order  of  the  Probate  Court  denying  relator's  petition  for  extension  of 

time  to  present  a  claim  against  a  certain  estate.  Affirmed. 
The  facts  are  staled  in  the  opinion  of  the  court. 

Messrs.  George  R  Smith  and  H.    Minn.  210,  L.R.A.1916D,  7,  139  N.  W. 


Stanley  Hanson,  for  appellant : 

Fraud,  either  actual  or  constructive, 
perpetrated  by  a  debtor,  or  his  or  its 
duly  accredited  representative,  sus- 
pends the  operation  of  the  Statutes  of 
Limitation,  whether  there  be  any  spe- 
cific exception  in  the  statutes  or  not. 

Webster  v.  Reid,  11  How.  437,  18  L. 
ed.  761;  Buswell,  Limitations  &  Ad- 
verse Possession,  §§  22, 106, 385;  Baart 
v.  Martin,  99  Minn.  197,  116  Am.  St. 
Rep.  894,  108  N.  W.  945;  Henry  v. 
White,  128  Minn.  182,  L.R.A.1916D,  4, 
148  N.  W.  324;  Riley  v.  Pearson,  120 


361;  Story,  Agency,  §§  368  et  seq.; 
Wellner  v.  Eckstein,  105  Minn.  444, 117 
N.  W.  830;  SUte-ex  rel.  Union  Nat 
Bank  v.  Probate  Ct.  103  Minn.  326.  115 
N.  W.  173 ;  State  v.  Rollins,  80  Minn. 
217,  83  N.  W.  141;  Smith  v.  People,  47 
N.  y.  330;  Riggs  v.  Palmer,  115  N.  Y. 
506,  5  L.R.A.  340,  12  Am.  St.  Rep.  819, 
22  N.  E.  188;  18  Cyc.  297;  Able  v. 
Chandler,  12  Tex.  88,  62  Am.  Dec.  618. 

The  acts,  representations,  and  con- 
duct of  the  administrator  not  onljr  con- 
stituted constructive  fraud,  suspend- 
ing the  operation  of  the  statute  relied 
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on  as  barring  claimant's  right  to  relief, 
but  alM  operated  as  an  esteppel 
against  the  estate  to  assert  the  stabite 
as  bar. 

Brand  v.  Brand.  63  L.R.A.  206,  sum- 
mary of  notes;  Bigelow,  Estoppel,  p. 
682. 

Mr.  Daniel  F.  Foley,  for  respond- 
ents: 

No  constructive  fraud  exists. 
20  Ore.  9;  16  Cyc.  87;  1  Bigelow,  Fr. 
10. 

An  administrator  has  no  principal 
Who  can  be  bound  by  fraudulent  acta. 

Taylor  v.  Davis  (Taylor  v.  Mayo) 
110  U.  S.  330,  28  L.  ed.  163,  4  Sup.  Ct. 
Kep.  147;  Story,  Agency,  §§  280-286. 

The  administrator's  fraud  cannot 
bind  the  estate. 

Roberts  v.  Spencer,  112  Ind.  85,  18 
N.  E.  129;  18  Cyc.  471;  Woerner,  Ad- 
ministration, 2d  ed.  g  403;  Spaulding 
V.  Suss,  4  Ho.  App.  541 ;  Kells  v.  Lewis, 
91  Iowa,  128,  58  N.  W.  1074. 

Even  if  the  court  had  power  to  ex- 
tend the  time  for  filing  claims,  relator 
has  shown  no  such  facta  as  would  jus- 
ti^  such  an  order. 

State  ex  rel.  Lukes  v.  Williams,  123 
Minn.  67,  142  N.  W.  946;  State  ex  rel. 
Anderson  v.  Ross,  133  Minn.  172,  167 
N.  W.  1075. 

The  statutes  which  provide  for  filing 
claims  are  mandatory. 

Gihnan  v.  Maxwell,  79  Minn.  877,  82 
N.  W.  669 ;  State  ex  rel.  Thompson  v. 
Probate  Ct.  66  Minn.  246,  68  N.  W. 
1063;  Berryhill  v.  Peabody,  77  Minn. 
58,  79  N.  W.  651;  Hantzch  v.  Massolt, 
61  Minn.  861,  63  N.  W.  1069;  Brown 
V.  Famham,  66  Minn.  27,  56  N.  W.  362; 
Schnmeier  v.  Connecticut  Mut.  U-Ins. 
Co.  60  C  C.  A.  22, 187  Fed.  42. 

HoK,  J.,  delivered  the  opinion  of 
the  court : 

The  district  court  of  Hennepin 
county  quashed  a  writ  of  certiorari 
granted  by  it  to  review  an  order  of 
the  probate  court -of  said  county 
denying  relator's  petition  to  extend 
the  time  to  present  a  claim  against 
an  estate,  then  in  coarse  of  adminis- 
tration in  that  court.  The  relator 
appeals. 

The  order  of  the  probate  court 
does  not  indicate  the  ground  upon 
which  the  petition  was  denied.  How- 
ever, in  the  return  to  the  writ  of 
certiorari,  the  j)robate  judge  stated 
that  he  considered  the  petition  suf- 
ficient to  warrant  the  relief  asked, 
bat  deemed  the  court  without  power 


to  act,  because  more  than  elfi^teen 
months  had  expired  since  the  order 
was  made  for  creditors  to  present 
claims.  Without  stopping  to  consid- 
er or  decide'whether  this  recital  by 
the  judg6  in  his  return  to  the  writ 
presents  an  error  which  a  reviewing 
court  may  lay  hold  of,  when  the 
record  otherwise  shows  no  ground 
for  reversal,  we  come  directly  to  the 
questions  argued  by  counsel  in  this 
court,  viz : 

(i;  May  the  presentation  of  a 
claim  against  an  estate  to  the  admin- 
istrator thereof  be  held  a  compliance 
with  §  7320,  Gen.  Stat.  1913? 

(2)  If  not,  has  the  probate  court 
the  power  to  extend  the  time  for  re- 
ceiving a  claim  after  the  expiration 
of  more  than  eighteen  months  from 
the  time  the  order  to  present  claims 
was  made  and  published? 

The  record  discloses  that  the  ad- 
ministrator herein  was  appointed 
February  7,  1917.  and  on  the  same 
day  the  court  made  and  filed  the  or- 
der for  creditors  to  present  claims, 
which  order  was  duly  published. 
The  petition  states  that  on  March  19, 
1917,  relator  verified  an  itemized 
claim  against  the  estate,  and  handed 
the  same  to  the  administrator,  be^ 
lieving  that  by  so  doing  she  had  com- 
plied with  the  law,  and  relying  also 
upon  the  assurance  of  the  adminis- 
trator that  nothing  more  need  be 
done  by  her  with  reference  to  pre- 
senting the  same  to  the  cotfrt.  She 
made  no  other  attempt  to  present 
her  claim  to  the  court  until  this  pe- 
tition was  filed  on  December  23, 
1919. 

Under  the  common-law  practice, 
and  also  under  statutory  regulations 
in  some  states,  the  presentation  of 
claims  against  the  estates  of  de- 
ceased persons  is  to  the  executor  or 
administrator;  and  he  passes  on  the 
validity  thereof.  Not  so  under  our 
Code.  The  provisions  pertinent  to 
the  questions  here  presented  are 
found  in  §§  7320  to  7327  inclusive. 
Gen.  Stat.  1913.  Section  7320  pro- 
vides that  the  probate  court,  upon 
granting;  letters  testamentary,  shall 
make  an  mrder  limiting  the  time  for 
creditors  to  present  claims  against 
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the  estate  and  fUing  the  time  and 
place  when  and  where  proofs  will  be 
heard,  and  such  claims  examined  and 
adjusted.  The  time  so  limited  shall 
not  exceed  one  year.  Notice  of  the 
order  is  given  by  publication  (§ 
7321).  That,  under  our  probate 
practice^  presentation  of  claims 
against  an  estate  must  be  made  to 
the  court,  and  not  to  the  administra- 
tor, is  clear  from  the  fact  that  the 
administrator  may  not  pay  any  claim 
or  receive  credit  therefor  in  his  ac- 
count, unless  the  court,  within  the 
time  limited  by  the  order  referred 
to,  acted  thereon.  The  probate  court 
is  a  court  of  record,  so  that,  if  any- 
thing is  presented  to  such  a  court 
for  action,  it  is  made  a  matter  of 
record  therein.  Claims  of  the  sort 
now  in  controversy  must  be  itemized 
and  verified ;  hence  are  written  docu- 
ments. The  time  of  presentation  is 
ordinarily  indorsed  on  the  claims, 
and  they  are  left  in  the  custody  of 
the  court.  The  order  in  this  case  re- 
quired the  creditors  to  file  their 
claims  with  the  court.  That  this 
was  a  proper  order,  under  the  prac- 
tice that  obtains  in  this  state,  may 
not  be  doubted.  That  presentation 
means  a  filing  of  the  claim  in  court  is 
indicated  by  §§  7324  and  7325;  the 
first  of  which  re- 
S«i'i:*7-iri  quires  the  adminis- 
ir«J«t/d*'""  trator  to  file  in  court 
a  statement,  in  writ- 
ing, of  any  offsets  he  claims  "against 
any  of  the  claims  filed,"  and  the 
second  provides  that  "no  claim  or 
demand,  or  offset  thereto,  shall  be 
allowed  which  was  barred  by  the 
Statute  of  Limitations  when  filed." 

We  cannot  hold  the  presentation 
to  the  administrator  a  compliance 
with  the  statute. 

Relator  insists  that  §  7322  confers 
power  to  extend  the  time  to  present 
claims,  even  after  the  expiration  of 
the  eighteen-month  period  therein 
mentioned.  The  section  now  reads: 
"For  cause  shown,  and  upon  notice 
to  the  executor  or  administrator,  the 
court,  in  its  discretion,  may  receive, 
hear,  and  allow  a  claim  when  pre- 
sented before  the  final  settlement  of 
the  administrator's  or  executor's  ac- 


ooont*  and  within  one  year  and  six 
months  after  the  time  when  notice  of 
the  order  was  given." 

The  application  of  the  last  clause 
stands  out  clearer  in  the  language 
of  the  statute  in  force  before  the  Re- 
vised Laws  bf  1906  took  effect 
Chapter  82,  Laws  1899,  amended  § 
102  of  the  Probate  Code  (chap.  46, 
Laws  1889).  That  section  contained 
provisions  now  found  in  §§  7320  and 
7322,  Gen.  Stat.  1913.  The  sentence 
and  part  of  a  sentence  in  the  amei^- 
ment  pertinent  to  the  present  in- 
quiry, and  which  the  revisers  recast 
into  a  section  by  itself  (7322),  are: 
"No  claim  or  demand  shall  be  re- 
ceived  after  the  expiration  of  the 
time  so  limited,  unless  for  good  cause 
shown.  The  court  may  in  its  discre- 
tion receive,  hear  and  allow  such 
claim  upon  notice  to  the  executor  or 
administrator,  but  no  claim  shall  be 
received  or  allowed  unless  presented 
within  one  year  and  six  months 
from  the  time  when  notice  of  the  or- 
der is  given,  as  provided  in  the  next 
section,  and  before  final  settlemrat,** 
etc. 

The  "next  section"  referred  to 
concerns  the  publication  of  the  or- 
der. Mere  change  in  phraseology 
and  rearrangement  of  the  law  in  the 
Revision  of  1905  was  not  intended  to 
work  a  change  in  the  meaning  there- 
of, unless  such  a  purpose  is  discerni- 
ble from  the  conflict  in  the  language 
between  the  provisions  in  the  Re- 
vised Laws  and  the.  prior  statutes. 
The  latter  may  always  be  resorted  to 
as  an  aid  to  the  correct  interpreta- 
tion of  the  revision.  Our  conclusion 
is  that  the  law,  while  it  invests  pro- 
bate courts  with  wide  discretion  to 
accept  belated  claims  up  to  the  ex- 
piration of  one  year  and  six  months 
after  the  order  for  creditors  to  pre- 
sent claims  has  been  made  and  pub- 
lished (State  ex  rel.  Musgrave  v. 
Probate  Ct.  79  Minn.  257,  82  N.  W. 
580),  withholds  the  power  to  receive 
such  claims,  if  presented  after  the 
expiration  of  said 

period.      In    Gllman   »*rmlt  preavnla- 

V.  Maxwell,  79  Minn. 
377,  82  N.  W.  669,  this  court  desig- 
nated the  Nonclaim  Statute  of  our 
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he  is  required  to  conserve  the  estate 
for  all  interested  therein.  He  is  not 
personally  affected  by  the  adjudica- 
tion upon  claims.  Kor  has  he  any 
power  to  waive  the  Nonelaim  Stat- 
ute (§  7323),  which  provides  that 
"all  claims  against  the  estate  of  a 
decedent,  arising  uxwn  contract, 
whether  due,  not  due,  or  contingent, 
must  be  presented  to  the  court  for 
allowance,  within  the  time  fixed  by 
the  order,  or  be  forever  barred." 

In  Nagle  v.  Ball,  71  Miss.  330,  13 
So.  929,  it  is  held:  "The  adminis- 
trator cannot  waive  the  absolute  bar 
created  by  statute  for  the  protection 
of  estates  of  decedents.  He  cannot 
abrogate  a  positive  rule  of  law  re- 
quiring probiite  of  claims  within  the 
prescribed  period  by  conduct  of  his 
own,  however  misleading  or  design- 
ing." 

In  Oilman  v.  Maxwell,  supra,  this 
court  said:  "It  is  not  wiihin  the 
power  of  the  administrator  of  an  es- 
tate to  waive  compliance  with  the 
statute,  and  the  authorities  cited  by 
appellant  are  not  in  point,  because  of 
this  mandatory  statute." 

See  also  Roberts  v.  Flatt,  142  111. 
485,  32  N.  p.  484 ;  Miner  v.  Ayies- 
worth,  18  Fed.  199;  18  Cyc.  500.  , 

If  the  statute  cannot  be  waived, 
the  means  employed  in  the  attempt 
are  of  no  conse- 
quence.    The  per-  T^Mklit  rep- 
sons  interested  in  Iio"»"i«im'*"*~ 
relator's  claim  are 
those  entitled  to  participate  in  the 
estate  after  certain  preferred  claims 
are  paid.  It  is  not  pretended  that 
any  of  these  interested  persons  prac- 
tised either  actual  or  constructive 
fraud  upon  relator,  nor  are  they 
chargeable  with  the  administrator's 
deception,  if  any,  towards  her.  We 
conclude  that  the  Probate  Court  was 
without  power  to  receive  the  claim, 
and  that  it  was  barred  at  the  time 
relator  presented  her  petition. 
The  order  is  affirmed. 


Probate  Code  as  mandatory.  See, 
also,  the  view  taken  of  this  provision 
both  the  majority  and  minority 
opinions,  in  Schurmeier  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  96  C.  C.  A.  107, 
171  Fed.  1,  particularly  in  the  force- 
ful dissenting  opinion  of  Judge  San- 
bom.  When  the  Nonelaim  Statute 
has  run  as  against  claims  of  dece- 
dents, the  estate  passes  free  from 
such  claims  to  the  heirs  or  legatees. 
In  Pullman  v.  Pullman  (C.  C.)  10 
Fed.  53,  the  distinction  between  the 
onlinary  statutes  of  limitation  and 
the  nonelaim  statutes  relating  to 
claims  against  decedents  is  clearly 
set  out.  It  is  there  said  that  an  ad- 
ministrator may  waive  the  former, 
but  not  the  latter,  which  are  rules  of 
property,  as  well  as  statutes  of  lim- 
itation. This  decision  is  approving- 
ly referred  to  in  Security  Trust  Co. 
V.  Black  River  Nat.  Bank,  187  U.  S. 
211,  23  Sup.  Ct.  Rep.  52,  47  L.  ed. 
147,  where  effect  was  given  to  our 
Nonelaim  Statute.  Statutes  of  non- 
claim  are  applied  more  rigorously 
than  the  general  statutes  of  .limita- 
tion. 2  Woerner,  Administration,  2d 
ed.  §  402 ;  Winter  v.  Winter,  101  Wis. 
494.  77  N.  W.  883. 

But  appellant  suggests  that  the 
administrator  was  guilty  of  con- 
structive fraud  by  receiving  her 
claim  and  assuring  her  that  she  had 
done  all  that  was  needful  to  assert 
her  rights  when  she  handed  it  to 
him.  Baart  v.  Martin,  99  Minn.  197, 
116  Am.  St.  Rep.  394, 108  N.  W.  945, 
is  cited  to  the  proposition  that  a 
statutory  bar  does  not  save  even  a 
decree  to  one  who  has  obtained  it 
by  fraud.  Overlooking  the  meager 
aUegations  of  facts  tending  to  show 
constructive  fraud  in  the  petition, 
and  the  absence  therein  of  any  ex- 
cuse for  the  delay,  we  do  not  think 
the  case  at  bar  can  be  made  to  par- 
allel the  case  cited.  The  administra- 
tor has  no  authority  to  represent  the 
heirs  or  crediors  in  the  administra- 
tion of  an  estate,  except  in  so  far  as 
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The  decided  weight  of  authority  up- 
on the  question  under  consideration 
herein,  except  where  modified  by  spe- 
cial statutory  provision/  is  in  accord- 
ance with  the  general  rule  that  a  per- 
sonal representative  cannot  waive  or 
suspend  the  so-called  special  nonclaim 
or  administration  statute  of  limita- 
tions. The  following  cases,  which  in- 
volve the  question  of  the  effect  of  con- 
duct preventing  the  filing  of  a  claim 
against  an  estate  within  the  statutory 
period,  support  this  rule: 

Alabama. — Decatur  Branch  Bank  t. 
Donelaon  (1848)  12  Ala.  741;  Lowe  v. 
Jones  (1849)  15  Ala.  546. 

Colorado.  ~  Re  Hobson  (1907)  40 
Colo.  332,  91  Pac.  929. 

Maine^Littlefield  v.  Eaton  (1883) 
74  He.  616. 

Hiiuiesota.^TATE  ex  bel.  SChebs- 
m  V.  Probate  Ct,  (reported  herewith) 
ante,  242. 

Mississi|q>L— Nagie  v.  Ball  (1893) 
71  Miss.  330,  13  So.  929;  Cockrell  v. 
Seasongood  (1902)  —  Miss.  — ,  38  So. 
77. 

Miflsonrt  —  Hinshaw  v.  Warren 
(1912)  167  Mo.  App.  365,  151  N.  W. 
497. 

Nevada.  —  Douglass  v.  Folsom 
(1893)  21  Nev.  441,  33  Pac.  660. 

New  Hampshire.  —  Amoskeag  Mfg. 
Co.  V.  Barnes  (1868)  48  N.  H.  25,  on 
subsequent  appeal  in  (1870)  49  N.  H. 
312;  Judge  of  Probate  v.  Ellis  (1886) 
68  N.  H.  366. 

New  Jers^.  —  Lewis  v.  Champion 
(1885)  40  N.  J.  Eq.  69. 

Vermont.~Powell  v.  Moore  (1919) 
—  Vt.  — ,  108  Atl.  398. 

Washingt<m. — Seattle  Nat.  Bank  v. 
Dickinson  (1913)  72  Wash.  403,  130 
Pac.  372. 

Applying  the  principle  that  since 
statutes  of  nonclaim  are  for  the  pur- 
pose of  compelling  an  early  settlement 
of  the  estates  of  deceased  persons, 
they,  in  the  absence  of  statutory  ex- 
ception, work  a  practical  extinguish- 
ment of  claims,  it  has  been  held  that 
no  promise  upon  the  part  of  a  per- 


sonal representative  is  sufficient  to 
prevent  the  bar  of  the  statute  as  to  a 
claim  not  filed  within  the  statutory 
period.  See  Littlefield  v.  Eaton 
(1883)  74  Me.  516;  Hinshaw  v.  War-> 
ren  (1912)  167  Mo.  App.  365,  151  S.  W. 
497;  Amoskeag  Mfg.  Co.  v.  Barnes 
(1868)  48  N.  H.  25,  cited  with  ap- 
proval on  subsequent  appeal  in  (1870) 
49  N.  H.  312;  Judge  of  Probate  v.  Ellis 
(1885)  63  N.  H.  366;  Lewis  v.  Cham- 
pion (1885)  40  N.  J.  Eq.  59;  and  Seat- 
tle Nat.  Bank  v.  Dickinson  (1913)  72 
Wash.  403,  130  Pac.  372.  To  illus- 
trate :  In  Hinshaw  v.  Warren  (1912) 
167  Mo.  App.  365,  161  S.  W.  497,  it 
was  held  that  an  agreement  by  an  ad- 
ministrator to  waive  service  of  notice 
of  claim  did  not  prevent  the  running 
of  the  Statute  of  Nonclaim.  And  in 
Lewis  V.  Champion  (1885)  40  N.  J.  Eq.. 
59,  the  executor  told  a  creditor  that  his 
claim  Was  all  right,  and  that  it  would 
be  paid,  but  such  statement  was  held 
.not  to  excuse  the  formal  filing  of  the 
claim.  In  Powell  v.  Moore  (1919)  — 
Vt  108  Atl.  398,  it  was  held  that 
an  "understanding"  obtained  from  a 
personal  representative  by  a  claimant, 
that  a  claim  filed  by  a  company  formed 
by  him  was  to  be  regarded  as  his  in- 
dividual claim,  did  not  excuse  a  fail- 
ure formally  to  file  the  individual 
claim  as  such. 

And  upon  the  theory  that  an  ex- 
ecutor or  administrator  is  the  repre- 
sentative of  the  estate,  and  cannot 
actept  employment  from,  or  act  as  the 
agent  of,  a  creditor  in  presenting  a 
claim  against  the  estate,  it  has  been 
held  that  a  delay  in  preseiiting  a  claim 
cannot  be  excused  by  proof  that  the 
creditor  presented  his  claim  to  the 
executor,  with  a  request  that  the  lat- 
ter should  take  such  action  as  was 
necessary  to  have  thi  claim  properly 
filed,  and  that  the  executor  agreed  to 
do  so,  even  if  it  were  within  the  power 
of  an  executor  to  waive  the  statutory 
provision.  Re  Hobson  (1907)  40  Colo, 
332,  91  Pac.  929. 

And  it  has  been  held  that  the  fact 
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that  the  exeeator  or  administrator  re- 
mms  hinueU  and  continaes  absent 
from  the  state,  after  a  Statute  of  Non- 
cliim  which  imposes  upon  the  creditor 
the  necessi^  of  presenting  his  claim 
has  commenced  runninjr,  does  not  pre- 
vent the  bar  of  the  statute,  at  least 
where  the  statute  itself  makes  no  ex- 
ception for  such  a  case.  Decatur 
Branch  Bank  v.  Donelson  (1848)  12 
Ala.  741;  Lowe  t.  Jones  (1849)  16 
Ala.  646.  And  it  is  especially  true  that 
absence  of  the  personal  representative 
from  the  state  does  not  suspend  the 
running  of  the  Statute  of  Nonclaim, 
where  the  law  permits  claims  to-  be 
filed  at  his  place  of  business,  notwith- 
standing he  be  absent  at  the  time. 
Douglass  V.  Folaom  (1898)  21  Ncv. 
441,  83  Fac.  660.  In  New  Hampshire, 
upon  the  theory  that  the  question  is 
whether  or  not  the  absence  of  a  per- 
sonal representative  from  the  state 
prevented  or  defeated  the  exhibition 
of  a  claim,  so  that  by  reasonable  dili- 
gence the  claimant  could  not  present 
it,  it  has  b^n  held  that  a  temporaiy 
absence  of  ia  penonal  representative 
trom  the  state  does  not  suspend  or 
stop  the  Statute  of  Limitations,  but 
that,  on  the  other  hand,  his  extended 
absence  from  the  state,  whereby  the 
presentment  of  claims  within  the 
statutory  period  is  prevented,  will  ex- 
tend the  time  limit.  Walker  v.  Cheev- 
er  (1859)  39  N.H.  420. 

The  reported  case  (Statb  eX  rel. 
ScHERBER  V.  Probate  Ct.  ante,  242)  is 
authority  for  the  proposition  that,  in 
the  absence  of  statutory  exception, 
even  fraudulent  misrepresentations 
upon  the  part  of  the  personal  repre- 
sentative do  not  excuse  a  failure  to 
file  a  claim  within  the  statutory  peri- 
od. In  this  case  the  court  assumed 
constructive  fraud,  in  that  the  admin- 
istrator received  the  claim  and  assured 
the  claimant  that  she  had  done  all 
that  was  necessary,  but  ruled  broadly 
that-  by  no  act  of  a  personal  represen- 
tative, even  though  it  prevented  a 
claimant  filing  his  claim,  can  the  bar 
of  a  Statute  of  Nonclaim  be  lifted  or 
waived.  And  in  Nagle  v.  Ball  (1898) 
71  Miss.  330,  13  So.  929,  it  was  again 
held,  applying  the  rule  that  an  admin- 
istrator cannot  waive  the  absoluta  bar 


created  by  a  Statute  of  Nonctaim,  t^iat 
no  conduct  of  his  own^  howevw  mis- 
leading or  designing,  could  excuse  the 
filing  of  a  claim  wiUiin  the  statutory 
period.  In  this  case  the  administrator 
had  merely  informed  the  claimant  that 
it  would  not  be  necessary  to  probate 
the  account  in  question,  as  he  had  a 
right  to  settle  it,  but  the  court  as- 
sumed for  purposes  of  argument  that 
the  administrator  had  practised  fraud 
which  prevented  the  claimant  from 
probating  his  claim.  And  in  Cockrell 
V.  Seasongood  (1902)  —  Miss.  — ,  3S 
So.  77,  where  fraud  on  the  part  of  an 
administrator  was  alleged  to  have  pre- 
vented tiie  filing  of  a  claim  within  the 
short  statutory  period,  it  was  held 
that  the  case  was  "controlled  perfect- 
ly" by  Nagle  v.  Ball  (Miss.)  supra. 

But  in  some  -ot  the  states  a  more 
liberal  rule  obtains.  This,  however,  is 
generally  the  result  of  statutory  ex- 
ceptions.' ■ 

Thus,  in  Indiana,  under  a  statute 
providing  for  the  reopening  of  a  final 
settiement  of  an  estate  for  illegality, 
fraud,  or  mistake  in  the  settlement  or 
prior  proceedings,  at  the  suit  of  one 
adversely  affected,  it  has  been  held 
that  where  an  administrator,  by  fraud- 
ulent promises  to  pay  a  claim  to  a 
creditor  who  had  no  disinterested 
friends,  and  who  by  reason  of  sick- 
ness could  not  give  personal  attention 
ten  the  filing  of  tiie  claim,  thereby 
throws  the  creditor  off  his  guard  to 
that  he  does  not  file  his  claim,  and  the 
administrator,  without  notice  to  the 
creditor,  makes  final  settletnent  with- 
out including  the  claim  of  such  cred- 
itor, the  latter  may  have  the  settlement 
vacated.  Chase  v.  Beeson  (1888)  92 
Ind.  61.  The  court  said:  "It  is  not 
the  duty  of  the  administrator  to  as- 
sist claimants  in  the  filing  and  allow- 
ance of  their  claims,  nor  to  keep  the 
estate  open  for  the  filing  of  such 
claims.  As  to  all  unfounded  or  doubt- 
ful claims,  it  is  his  duty  to  make  resist- 
ance. On  the  other  hand,  as  to  all 
bona  fide  creditors,  the  administrator 
holds  the  estate'  in  trust,  and  it  is 
clearly  not  his  duty,  by  any  kind  of 
unfair  dealing,  deceit,  or  fraud,  to  de- 
feat the  filing  and  allowance  of  their 
ftlaims.  To  practise  such  fraud  or  de- 
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^it,  and  thereby  prevent  the  filing, 
allowance  and  payment  of  such 
claims,  is  a  clear  violation  of  duty  oh 
the  part  of  an  administrator.  Such  a 
j)ractice  will  not  be  allowed  to  inure 
,  to  hiB  benefit,  or  to  the  benefit  of  the 
estate  he  may  represent.  The  purpose 
of  the  above  statute  is  to  prevent  such 
wrong.  The  portion  of  the  petition 
above  set  out,  the  truth  of  which,  of 
course,  is  admitted  by  the  demurrer, 
jhows  very  clearly,  as  we  think,  that, 
by  false  statements  and  promises, 
Diana  P.  Morgan,  while  away  from 
friends  and  sick  in  the  debtor's  family, 
was  led  to  believe  that  no  action  on 
her  part  was  required  to  procure  the 
adjustment  and  payment  of  her  claim. 
.Such  being  the  case,  her  representa- 
tives are  entitled  to  have  the  final  set- 
tlement set  aside  and  the  estate  re- 
opened,  that  they  may  have  an  oppor- 
tuni^  to  prove  the  claim,  and  have 
it  paid  out  of  the  assets  of  the  estate." 
And  it  seems  that  fraudulent  conceal- 
inent  of  the  existence  of  the  claim  by 
the  executor  would  toll  the  Indiana 
statute.  See  Roberts  v.  Spencer 
(1887)  112  Ind.  85,  13  N.  E.  129,  hold- 
ing, however,  that  the  claim  r.mst  be 
promptly  filed  after  its  discovery. 

And  in  Iowa,  under  a  statute  pro- 
viding that  claims  against  an  estate, 
if  not  filed  within  a  specified  period, 
■are  forever  barred  unless  pending  in 
court,  or  "unless  peculiar  circum- 
.fltances  entitle  the  claimant  to  equi- 
table relief,"  it  has  been  held  that  it 
would  be  inequitable  to  defeat  a  claim 
because  of  delays  which  were  in  fact 
indulgences  to  the  personal  represen- 
tative, granted  at  his  special  request. 
Brayley  v.  Ross  (1871)  33  Iowa,  505. 
And  it  was  held  that  the  bar  of  the 
statute  should  be  removed  for  "pe- 
culiar circumstances,"  in  Baldwin  v. 
Dougherty  (1874)  39  Iowa,  60,  where 
it  appeared  that  the  administrator 
notified  a  creditor  residing  in  a  dis- 
tant state  that  his  claim  had  been 
properly  filed,  and  subsequently  im- 
pliedly assured  the  creditor's  personal 
representative  that  the  claim  would  be 
paid,  all  of  which  resulted  in  the 
claim  not  being  actually  filed  within 
the  statutory  period.  And  again,  in 
Burroughs  v.  McLain  (1873)  37  Iowa, 


189,  where  the  failure  to  file  a  claiitt 
was  caused  by  reliance  upon  the  prom- 
ise of  the  administrator  to  allow  and 
pay  it  and  his  statement  that  it  wu 
unnecessary  to  file  it,  together  wiA 
partial  payment  by  the  repreHnUtive, 
it  was  held  that  "peculiar  circum- 
stances" warranting  equitable  relief 
existed.  On  the  other  hand,  it  has 
been  held  that  a  mere  unconditional 
promise  by  the  personal  representative 
to  pay  a  claim  does  not  constitute  "pe- 
culiar circumstances"  within  the 
meaning  of  the  Iowa  statute.  Colby 
V.  King  (1886)  67  Iowa,  468,  25  N.  W. 
704.  Nor  do  mere  "suppositions  and 
understandings"  on  the  part  of  '&  cred- 
itor that  his  claim  has  been  allowed 
and  filed  warrant  equitable  relief, — 
at  least,  in  the  absence  of  a  showing 
that  he  had  good  reason,  arising  from 
the  action  of  the  adminiatrator,  so  to 
suppose  or  understand;  mere  mro- 
neouB  sni^ositions  and  understandings 
not  based  on  reasonable  grounds  not 
amounting  to  legal  fraud,  accident,  or 
mistake.  Ferrall  v.  Irvine  (1861)  12 
Iowa,  52.  And  in  Manning  v.  Stout 
(1895)  93  Iowa,  233,  61  N.  W.  963,  it 
was  held  that  the  fact  that  an  executor 
told  a  creditor  not  to  file  his  claim, 
reference  being  had  to  an  account, 
as  he  wished  to  pay  it,  did  not  excuse 
the  failure  to  file  a  note  which  the  ex- 
ecutor did  not  know  existed. 

And  in  Massachusetts,  under  a  stat- 
ute allowing  an  equitable  action  where 
the  claim  is  not  presented  within  the 
period  prescribed  by  the  special  Stat- 
ute of  Limitations,  "where  justice  and 
equify  require"  relief,  and  the  claim- 
ant "is  not  chargeable  with  culpable 
neglect,"  it  has  been  held  that  equi- 
table relief  will  not  be  granted  upon 
a  showing  that  the  executor  knew  of 
the  claim,  and  admitted  it  to  be  a 
valid  one,  and  expressed  a  wish  and 
intention  to  pay  it  out  of  expected 
funds,  and  assured  the  creditor  that 
no  further  legal  proceedings  were*  nec- 
essary, in  reliance  upon  which  repre- 
sentations the  claimant  failed  to  sue 
Within  the  statutory  period.  Wella  v. 
Child  (1866)  12  Allen  (Mass.)  8S0. 
But  for  an  inference  that  in  Maine, 
under  a  statute  authorizing  equitable 
relief  at  the  suit  of  a  creditor  whose 
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claim  has  not  been  presented  within 
the  noncUim  statutory  period,  where 
the  court  ia  of  "opinion  that  justice 
and  equi^  require  it,'*  and  that  the 
creditor  is  not  chargeable  with  cul- 
pable neffleet,  the  agreement  of  an 
administrator  to  include  and  pay  an 
account  is  sufficient  to  excuse  delay 
in  filing  t)ie  same,  see  Holway  v.  Ames 
(1905)  100  Me.  208,  60  Atl.  897. 

In  Missouri,  while  admitting  that 
an  executor  or  administrator  cannot 
revive  a  demand  against  an  estate 
which  has  once  been  barred  under  the 
Administration  I^aw,  it  has  been  held 
that  he  may  validly  contract  in  good 
faith  for  an  extension  of  an  existing 
oblisration,  so  that  where  such  an  ex- 
tension prevents  the  proving  of  a 
claim  within  the  statutory  period  after 
publication  of  notice  for  filing  of 
claiuu,  the  creditor  may  maintain  an 
action  when  the  renewal  obligation 
matures,  although  such  two-year  peri- 
od has  fully  elapsed.  North  v.  Walker 
(1877)  66  Ma  463,  affirming  (1876)  2 
Mo.  App.  174,  and  following  Smarr  v. 
McMaster  (1864)  35  Mo.  851. 

In  Bell  V.  Mills  (1908)  59  C.  C  A. 


104,  123  Fed.  24,  In  applying  a  Cali- 
fornia statute  which  required  that 
every  claim  allowed  by  necutors  and 
approved  by  the.  superior  court  must 
be  filed  within  thirty  days  thereafter, 
it  was  held,  where  a  claim  had  been 
allowed  and  approved  but  not  filed, 
that  the  default  was  that  of  the  ex- 
ecutors, and  that  their  omission  to  file 
the  claim  within  the  statutory  period 
could  not  injuriously  affect  the  right 
of  the  creditor.  Here,  however,  the 
court  seems  to  have  regarded  it  as 
the  duty  of  the  executors,  rather  than 
the  creditor,  to  file  the  claim. 

In  Hamilton  v.  Wright  (1905)  27 
Ky.  L.  Rep.  1144,  87  S.  W.  1098,  where 
an  executor  prevented  reference  of  a 
settlement  suit  to  a  commissioner  by 
affidavits  showing  that  a  delay  would 
be  beneficial,  assured  the  claimant 
that  his  claim  would  be  paid  in  full, 
and  requested  him  not  to  sue,  thereby 
preventing  the  filing  of  the  claim  with- 
in the  statutory  period,  it  was  held 
that  the  executor  was  estopped  to  set 
up  the  Statute  of  Nonclaim  as  a 
ground  of  forfeiture  of  right  to  in- 
terest  G.  J.  C. 


LYON  &  HOAG 
•  .  V. 

RAILROAD  COMMISSION  et  aL 

CaUfvmia  Supreme  Court-~June  11,  10»0. 

(_  CaL  — ,  190  Pac.  795.) 

ConstHntional  law  —  compelUnK  public  utility  to  operate  at  Iobs. 
The  state  has  no  power  to  compel  the  continued  operation  of  a  public 

utility  at  a  loss,  where  the  owner  of  the  utility  is  willing  to  and  does  jn 
fact  abandon  to  the  public  all  its  property  that  has  been  devoted  to  the 
public  use. 

[See  note  on  this  question  beginning  on  page  252.] 


Application  for  a  writ  of  certiorari  to  review  an  order  of  the  Railroad 
Conunission  requiring  petitioner  to  re-establish  its  service  of  domestic 
water  in  a  certain  residence  district.   Order  annulled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  E.  McCurdy  and  Walter  Petitioner  is  a  public  utility  under 
H.  Uaforth  for  petitioner.  .  the  Constitution  and  statutes  of  Cali- 

Mr.  Douglas  Brookmai^  for  respond-  fomia. 
ents:  Allen  v.  Railroad  -Commission*  179 
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Cal.  68.  8  A.LJt.  249,  P.U.R.1919A,  398, 
176  Pac.  466;  Palermo  Land  &  Water 
Co.  V.  Railroad  Commission,  173  CaL 
380,  P.U.R.1917A,  447,  160  Pac.  228; 
Del  Mar  Water,  Light  &  P.  Co.  v.  Eshle- 
man,  167  Cal.  666,  140  Pac.  591,  948; 
Magee  v.  Pacific  Improv.  Co.  98  Cal. 
678,  35  Am.  St.  Rep.  199,  33  Pac.  772. 

Petitioner  is  subject  to  the  jurisdic- 
tion of  the  Railroad  Commission. 

Civic  Center  Asso.  v.  Railroad  Com- 
mission, 175  Cal.  441,  P.U.R.1917E, 
697,  166  Pac  351. 

Mr.  Hugh  Gordon  also  for  respond- 
ent Commission. 

Messrs.  gtoney.  Rouleau,  Stoney,  & 
Palmer,  for'other  respondents: 

The  state  has  power,  either  through 
its  Railroad  Commission  or  a  city  board 
of  supervisors*  to  compel  a  public  util- 
ity to  continue  operation,  even  at  a 
loss. 

Re  Denver,  L.  &  N.  R.  Co.  3  Colo. 
P.  U.  C.  316,  P.U.R.1917F,  744;  Culver 
V.  St.  Joseph  &  G.  I.  R.  Co.  4  Mo.  P.  S. 
C.  381,  P.U.R.1917B,  574. 

Petitioner  has  made  to  no  one  a  bona 
fide  offer  of  its  property  and  plant. 

Fellows  V.  Los  Angeles,  151  CaL  62, 
-90  Pac  137. 

Ownership  by  a  public  utility  of  the 
source.of  water  supply  is  immaterial. 

Napa  Valley  Electric  Co.  v.  Calistoga 
Electric  Co.  174  Cal.  411,  163  Pac  497. 

Wilbur,  J.,  delivered  the  opinion 
of  the  court: 

Petitioner  seeks  the  review  of  an 
order  of  the  Railroad  Commission, 
requiring  it  to  re-establish  its  serv- 
ice of  domestic  water  in  a  certain 
residence  district  of  the  city  and 
county  of  San  Francisco,  known  as 
Lincoln  Manor.  Petitioner  subdi- 
vided this  tract,  and,  for  the  purpose 
of  furnishing  domestic  water  to  the 
purchasers  of  lots  therein,  laid  water 
pipes  in  the  streets  thereof,  pur- 
chased water  from  the  Spring  Val- 
ley Water  Company,  and,  by  means 
of  a  pumping  system,  distributed  it 
to  the  purchasers  of  lots  within  the 
tract.  As  fast  as  lots  were  sold  and 
water  connections  desired  for  i^ei- 
dences  located  thereon,  the  same 
were  made.  The  same  water  rates 
were  charged  by  the  petitioner  as  by 
the  Spring  Valley  Water  Company. 
As  soon  as  all  the  lots  in  the  tract . 
were  sold,  the  petitioner  discontin- 
ued said  water  service,  and  offered 


to  give  its  water  syslem  free  of 
charge  to  the  Spring  Valley  Water 
Ck)mpany  for  the  purpose  of  a  con- 
tinuance of  such  service  by  the  lat- 
ter company.  Inasmuch  as  said 
service  required  an  expenditure  for 
pumping  t^e  water,  the  Utter  com- 
pany refused  to  accept  the  responsi- 
bility. The  lot  owners  appealed  to 
the  Railroad  Commission  for  relief, 
and,  upon  the  hearing  of  their  peti- 
tion, an  order  was  made  requiring 
the  petitioner  to  resume  such  serv- 
ice. 

Petitioner  daima  that  it  Is  not  a 
public  utility.  It  also  claims,  if  it 
is  a  public  utility,  that  the  control 
over  it  is  vested  in  the  board  of 
supervisors  of  the  city  and  couHty 
of  San  Francisco,  and  not  in  the 
Railroad  Commission.  In  view  of 
our  conclusion  that  the  state  has  no 
power,  either  directly  or  through 
the.bcMird  of  8UX)erviaors  of  the  city 
and  county  of  San  Francisco  or  the 
Railroad  Commission  of  the  state  of 
California,  to  miake  the  order  ui 
question,  it  is  unnecessary  to  de- 
termine either  of  the  foregoing 
points  raised  by  the  petitioner. 

The  state  has  no  power  to  compel 
the  continued  operation  of  a  public 
utility  at  a  loss,  where  the  owner  of 
that  utility  is  will- 
ing to  and  does  in  JJ^'il^^f 
fact  abandon  to  the  hbc  p«hii« 
public  all  its  prop-  tou. 
erty  that  has  been 
devoted  to  the  public  use.  Since  the 
submission  of  this  case  the  Supreme 
Court  of  the  United  States  has 
passed  upon  this  question,  and  for 
that  reason  a  discussion  of  the  vari- 
ous decisions  cited  by  the  respond- 
ent in  support  of  the  order  of  the 
Railroad  Commission  is  unneces- 
sary. That  court  decided  that  "a 
carrier  cannot  be  compelled  to  carry 
on  even  a  branch  of  its  business  at  a 
loss,  much  less  the  whole  business  of 
carriage."  Brooks-Scanlon  Co.  v. 
Railroab  Commission,  261  U.  S.  896, 
64  L.  ed.  823,  P.UJ1.1920C,  679,  40 
Sup.  Ct.  Rep.  183.  A  similar  conclu- 
sion was  suggested  by  our  earlier 
decision  in  Fellows  v.  Los  Angeles, 
161  Cal.  62,  64,  90  Pac.  141,  where  it 
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was  said:  "We  do  not  mean  to  say 
that  a  corporation  engaged  in  the 
distribution  of  water  to  public  uses 
may  not  abandon  its  property  and 
quit  the  business,  without  being  sub- 
ject to  mandatcMy  proceedings  to 
compel  it  to  continue  to  carry  it  on. 
It  may  find  it  impossible  to  go  on. 
Its  supply  may  become  exhausted  or 
be  insKUSlcient  for  paramount  needs ; 
the  rates  fixed  by  law  may  be  too 
small  to  enable  it  to  operate  at  a 
profit  or  without  substantial  loss ;  or 
it  may  cfmchide,  without  reason 
which  the  law  would  consider  suf- 
ficient, that  It  will  not  continue.  In 
case  of  a  natural  person,  it  might  be- 
come physically  impossible.  We  do 
not  intend  to  declare  that,  in  any 
such  case,  mandatory  process  would 
be  issned  to  compel  the  personid  per^ 
formance  of-  the  duty.  ■  These  ques- 
tions are  not  now  involved,  and  we 
express  no  opinion  concerning 
them." 

The  basis  of  the  conclusion  that 
the  state  cannot  compel  the  .  opera- 
tion of  a  public  utility  at  a  loss  is 
that  such  an  order  is  a  taking  of 
property  without  compensation,  and 
therefore  violates  the  14th  Amend- 
ment to  the  Federal  Constitution. 
Brooks-Scanlon  Co.  v.  Railroad  Com- 
mission, supra;  Northern  P.  R.  Co. 
V.  North  Dakota,  236  U.  S.  585,  59 
L.  ed.  735,  L.R.A.1917F,  1148, 
P.U.R.1915C,  377,  35  Sup.  Ct.  Rep. 
429,  Ann.  Cas.  1916A,  1;  Norfolk  & 
W.  B.  Co.  V.  Gonley,  236  U.  S,  606, 
69  L,  ed.  745,  P.UJ1.1915C,  293,  35 
Sup.  Ct.  Rep.  437.  The  theory  on 
wUch  the  state  exercises  control 
over  a  public  utility  is  that  the  prop- 
erty so  used  is  thereby  dedicated  to 
a  public  use.  The  dedication  is  qual-, 
ified,  however,  in  that  the  owner  re- 
tains the  right  to  receive  a  reason- 
able compensation  for  use  of  such 
property  and  for  the  service  per- 
formed in  the  operation  and  mainte- 
nance thereof.  Where,  as  in  this 
case,  the  owner  is  willing  to  and  does 
in  fact  abandon  all  the  dedicated 
property  to  the  public,  there  is  no 
further  basis  upon  which  the  regu- 
latory power  can  be  predicated.  To 


Jt«  Foe.  79e.) 

require  tiie  former  owner,  after  autdi 
abandonmrat,  to  continue  to  oper- 
ate the  property  at  a  loss,  for  t^e 
bendit  of  the  public,  would  be  a  tak- 
ing of  such  excessive  cost  of  opera- 
tion from  such  owner- without  com- 
pensation. The  numerous  cases 
cited  by  the  respondent  merely  hold 
that  a  public  corporation  can  be  re- 
quired to  operate  certain  portions  of 
its  system  at  a  loss,  where  the  gen- 
eral business  of  which  such  system 
forms  a  part  can  be  profitably  oper- 
ated. State  ex  rel.  Caster  v.  Kan- 
sas Postal  Teleg.-Cable  Co.  96  Kan. 
298,  P.U.R.1915E,  222, 150  Pac.  544; 
State  ex  rel.  Public  Service  Commis- 
sion v.  Missouri  Southern  R.  Co.  — 
Mo.  — ,  P.U.R.1919F,  575,  214  B-  W. 
381 ;  People  ex  rel.  Hubbard  v,  Colo- 
rado Title  &  T.  Co.  65  Colo.  472, 
P.U.R.1919A,  542,  178  Pac.  6. 

No  case  has  been  cited  in  which  it 
has  been  held  that  authority  exists 
to  compel  a  public  utility  to  operate 
at  a  loss  on  its  whole  system  and  in- 
vestment, and  the  foregoing  deci- 
sions of  the  Supreme  Court  of  the 
United  States  determine  that  it  can- 
not be  done.  This,  we  understand, 
is  fully  conceded  by  the  respondent 
Railroad  Commission.  It  contends, 
however,  that  the  petitioner  should 
be  compelled  to  continue  the  serviee 
for  a  reasonable  time  pending  its  ap- 
plication to  the  Railroad  Commis- 
sion for  leave  to  abandon  its  service, 
or  for  increased  rates  to  enable  it  to 
profitably  continue  such  service.  No 
such  question  was  raised  before  the 
Railroad  Commission.  There  the 
whole  controversy  was  as  to  whether 
or  not  the  petitioner  was  a  public 
utility  corporation  and  subject  to 
the  jurisdiction  of  the  Railroad 
Commission.  The  commission  found 
'that  petitioner  had  wholly  aban- 
doned its  water  pipes  and  pumping 
plant  August  10,  1918«  and  that 
thereafter  the  same  bad  been  oper- 
ated and  used  by  the  Spring  Valley 
Water  Company  at  the  request  of 
the  city  officials  of  San  Francisco 
and  of  the  Railroad  Commission. 
The  order  of  the  Railroad  Commis- 
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sion  under  review  was  made  June  10, 
1919.  We  conclude  that  after  such  a 
complete  abandonment  to  the  public 
of  all  its  property  devoted  to  a  pub- 
lic use,  the  Railroad  Commission  is 
powerless  to  pompel  the  petitioner  to 
resume  operations  at  a  loss.  The  or- 
der of  the  Railroad  Commission  re- 
quired the  petitioner  to  resume  serv- 
ice, without  additional  compensa- 


tion, and  therefore  st  a  continued 

loss. 

The  order  under  review  is  an- 
nulled. 

We  concur:  Angcllotti,  Ch.  J.; 
Shaw,  J.;  Lennen,  J.;  Slome,  J.; 
Lawhr,  J. ;  Olney,  J, 

Petition  for  rehearing  denied  July 
8,  1920. 


ANNOTATION. 
Ri^t  of  pnblk  ulflity  compaoy  to  dbcuntiime  its 


As  indicated  in  the  title  hereto,  the 
present  discussion  is  confined  to  the 
right  of  a  public  utility  company  to 
discontinue  its  entire  service,  and  does 
not  include  the  right  to  discontinue  a 
part  of  its  service,  such  as  the  right 
of  a  railroad  company  to  discontinue 
a  branch  line,  or  of  a  street  railway 
company  to  abandon  its  line  on  certain 
streets.  It  is,  however,  difficult  to  de- 
termine in  all  cases  what  is  sought  to 
be  abandoned,  and  some  cases  in 
which  there  is  not  a  total  abandon- 
ment have  doubtless  been  included. 
The  subject  under  annotation  resolves 
itself  into  the  question  whether  a  com^ 
pany,  having  once  undertaken  to  serve 
the  public  .with  some  public  utility, 
can  thereafter  abandon  its  undertak- 
ing. 

The  power  of  a  court  to  authorize 
the  discontinuance  of  &  public  service 
corporation  upon  foreclosing  a  mort- 
gage on  its  plant  is  discussed  in  the 
note  in  8  AX.R.  p.  238. 

The  right  of  a  public  service  cor- 
poration to  judicial  relief  from  con- 
tract rates  which  have  become  inade- 
quate is  discussed  in  Columbus  R. 
Power  &  Light  Co.  v.  Columbus,  6 
A.L.R.  1648,  and  note  thereto  at  page 
1669. 

That  a  public  utility  company  which 
has  once  commenced  operation  is  un- 
der some  duty  to  the  public  to  con- 
tinue has  been  stated  generally  in  a 
number  of  cases.  In  Gates  v.  Boston 
&  N.  Y.  Air  Line  R.  Co.  (1885)  68 
Conn.  333,  5  Atl.  695,  a  suit  for  an 
injunction  by  the  holder  of  bonds  of  a 
railroad  company,  to  restrain  the  rail- 
road company  in  the  exercise  of  some 


of  its  public  functions,  the  court  says: 
"It  is  true  that  the  charter  is  permis- 
sive  in  its  terms,  and  probably  no  ob- 
ligation rests  upon  the  corporation  to 
construct  the  railroad;  the  option  to 
exwcise  the  right  of  eminent  domain 
and  other  public  rights  is  granted. 
And  when  that  option  has  been  made, 
and  the  corporation  has  located  and 
constructed  its  line  of  track,  exercis- 
ing the  power  of  the  state  in  taking 
property  of  others,  and,  in  so  locating 
and  constructing  its  road,  has  invited 
and  obtained  subscriptions  upon  the 
in^lied  promise  to  construct  and  oper- 
ate its  road, — ^has  commenced  to  oper- 
ate the  road  under  the  granted  powers, 
thereby  inducing  the  public  to  rely  in 
their  personal  and  business  relations 
upon  that  state  of  affairs, — by  so  ac- 
cepting and  acting  upon  the  chartered 
powers,  a  contract  exists  to  carry  into 
full  effect  the  objects  of  the  charter, 
and  the  capital  stock,  franchises,  and 
property  of  the  corporation  stand 
charged  primarily  with  this  trust.  The 
large  sovereign  powers  given  by  the 
state  to  railroad  corporations  are 
granted  and  exercised  only  upon  the 
theory  that  these  public  rights  are  to 
.  be  used  to  promote  the  general  wel- 
fare. Having  exercised  those  powers, 
the  corporation  has  no  right,  against 
the  will  of  the  state,  to  abandon  the 
enterprise,  tear  up  its  track,  and  sell 
its  rolling  stock  and  other  property, 
and  divide  the  proceeds  among'  the 
stockholders.   The  possible  effects  of 
the  exercise  of  such  a  claimed  power 
are  utter  disaster  to  the  great  inter- 
ests of  the  state,  certain  destruction 
of  private  property  in  which  whole 
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^onununfties*  created  aUd  ekistiniT  up- 
on the  fait^  of  the  continuojia  use  of 
the  chartered  powers,  ani'ihtertiAted; 
and,  indeed;  the  life  of  the  citiEein  as 
well  -  AS  his  i>rb0ert7  Hthttf  «r«*  Hius 
jeopardized.  Upon  principle  it  WOuTd 
seem  plain  that  railroad  property  once 
devoted  and  esaontial  to  public  use 
must  remain  pledged  to  that  use,  so 
as  to  carry  to  full  completion  the  par- 
pose  of  its  creation ;  and  that  this 
public  righty  existing  by  reason  of  the 
public  edgeney,  demanded  by  the  oc- 
casion, afid  created  by'  th6  excise  by 
a  private  ^rson  of  tiifi  powers  Of  a 
state,  is  superior  to  the  propeHy  rights 
of  corporations,  stockholders,  and 
bondholders."  It  is  stated  in  State  ex 
rel.  Railroad  Comrs.  v.  Bullock  (1919) 
—  Fla,  — ,  8  A.L.R.  282,  T.U.R.1920A, 
406,  '82  So.  866,  that  the  public  has 
such  an  interest  in  the  operation  of 
a  common  carrier  railroad  that,  when 
once  undertaken,  it  may  not  be  dis^ 
continued  Iry  a  proceeding  in  which 
the  state  is'  itot  represented,  when 
such  discontinuance  has  not  been  con- 
sented to  by  the  state.  This  case  is 
approved  and  followed  in  Anderson  v. 
Dent  (1920)  —  Fla.  — ,  85  So.'  161. 
In  Talcott  r:  Pine  Grove  Twp.  (1872) 
1  FJipp.  146,  Fed.  Gns.  No.  18,786, 
there  is  dictum  to  the  effect  that  a 
railroad  cannot  be  abandoned  after  it 
has  become  one  of  the  thoroughfares 
of  the  country,  and  that  the  company 
will,  by  proceeding  on  behalf  of  the 
state,  be  forced  to  continue  its  road 
and  perform  all  its  duties  to  the  pub- 
lic. A  railroad  company  that  has  con- 
structed and  maintained  and  operated 
its  road  under  powers  and  privileges 
granted  it  In  its  charter  cannot  there- 
after, at  its  option,  abandon  the  road, 
l^armers'  Loan  &  T.  Co.  v.  Henning 
(1878)  17  Am.  L.  Reg.  (N.  S.)  266, 
Fed.  Cas.  No.  4,666.  The  court  saya 
that,  having  entered  open  the  exer- 
cise of  its  charter  franchises,  it  then 
ovred  a  duty  to  the  public  which  It 
mis^  not,  at  its  caprice,  abandon ;  and 
farther,  thttt  in  equity  and  good  con- 
science the  oM^ation  was  still  great- 
er where  the  cos^umy  had  been  the 
secipient  of  land  grants  and  subsidies 
to  aid  in  the  cons^ction  of  its  road. 
In  compelling  a  street  railway  com* 


pany  by  mandamus  to'operate  Its  ime 
of  street  rMlwayy'the  court,  in  Potwin 
Place  V.  Toprick  R.  Go.  (189S)  61  Kaa. 
609,  37  Am.  St.  Rep.  812,  88  Pac.  809, 
says^i-'  "tty'the  itfovisions  of  the  ordi- 
nance the  rapid^transit- 'company  ob^ 
tained  the  right  to  construct  its  road- 
way in  the  public  streets,  to  maintain 
and  operate  it,  to  transport  passengers 
and  parcels  by  theans  of  electrical 
power,  to  collect  charges  and  tolls 
therefor  These  privileges  were  not 
granted  to  the  company  solely  for  the 
company's  benefit;  but  tather  that  the 
citizens  of  the  plaintiff  city  might 
have  the  benefit  of  an  improved  mode 
of  travel,' — that  they  might  enjoy  the 
benefit  of  one  of  the  inventions  of  the 
age.  *  By  the  terms  of  the  ordinance 
the  rights  of  the  company  were  de- 
fined and  its  duties  to  the  public  de- 
clared^ The  company  accepted  the 
provisions  of  the  ordinance  and  con- 
structed its  road  under  the  leave 
Ihereby  obtained.  May  It  now  disre- 
gard the  obligations  imposed  on  it  by 
its  terms?  May  it  still  encumber  the 
streets  of  the  city  with  its  track,  poles, 
wires,  etc.,  and  refuse  to  operate  its 
road?  It  is  said  that  the  performance 
of  only  charter  obligationis  can  be 
c(»npelled  by  mandamus, — that  the 
charter  of  the  defendant'  company 
does  not  require  it  to  operate  a  line 
of  railway  in  the  city  of  Potwin  Place. 
.  .  .  Having  accepted  the  rights  and 
privileges  conferred  by  the  ordinance; 
we  think  the  duty  rests  on  them  in 
favor  of  the  plaintiff  city  and  its  clH- 
MBB  to  render  them  the  service  for 
which  the  privilege  was  granted."  In 
Burgess  v.  Brockton  (1920)  286  Mass. 
96,  126  N.  E.  456,  a  case  in  which  the 
revocation  of  the  license  for  jitney 
busses  was  involved,  the  court,  in 
arguing  in  favor  of  the  revocation  be- 
cause of  its  interference  with  the  in- 
come of  the  street  railway  company, 
says  that  "private  property  tnvestsd 
in  the  street  railway  has  been  in  a 
sense  devoted  to  a  public  use;  that  it 
cannot  be  withdrawn  at  the  pleasure 
of  the  investors.'* 

A  railroad  company  which  accepted 
a  charter  authorising  It  to  construct 
and  maintain  and  operate  a  rail- 
road at  a  time  when  a  statutory 
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proriirion  provided  th»t  the  main  track 
of  any  railroad,  onee  constructed  and 
operated,  should  not  be  abandoned  or 
moved*  cannot,  after  it  has  once  c6n- 
stxueted  its  tracks,  remove  the  same. 
SUte  V.  Enid,  O.  &  W.  R.  Co.  (1917) 
108  Tex.  239,  191  S.  W.  660.,  To  pro- 
hibit it  from  effecting  the*  removal 
does  not  take  its  property  without  due 
process  of  law.  The  court  says,  with 
reference  to  the  obligation  of  a  rail- 
road company  which  has  accepted  a 
charter  such  as  above  mentioned,  that 
"the  charter,  when  so  issued  and  ac- 
cepted, constituted  a  conU*act  between 
the  state  and  the  railway  company, 
and,  like  other  contracts,  its  provi- 
sions and  covenants  are  binding  upon 
each  party  thereto;  likewise  they  are 
binding  upon  the  purchasers  at  re- 
ceiver's sale,  the  defendants  in  error 
herein.  Granting  the  charter  by  the 
state  conferred  a  valuable  right  up- 
on the  railway  company,  but  such 
right  was  not  granted  as  a  favor,  but 
upon  condition  that  the  company 
would  pay  a  valuable  consideration  to 
the  state  of  Texas  for  the  right  grant- 
ed to  construct,  maintain,  and  operate 
a  railway  between  the  towns  of .  .  .  . 
The  permission  to  so  construct  the 
road  and  enter  the  railway  business 
was  given  by  the  state  of  Texas,  and 
the  consideration  paid  therefor  was, 
by  promise  made  to  the  state  by  Uie 
railway  company,  to  construct,  mainr 
tain,  and  operate  the  railroad.  By  the 
terms  of  the  contract  the  state  pro- 
cured for  its  citizens  the  benefit  to  be 
derived  by  the  public  from  the  use  and 
operation  of  the  railroad.  The  counts 
cannot  absolve  the  defendants  in  er- 
ror from  this  duty.  The  courts  en- 
force contracts,  but  cannot  nullify 
them.  .  .  .  Only  by  consent  of  the 
parties  could  the  contract  be  modified 
so  as  to  relieve  the  defendants  in  er- 
ror from  their  obligation  to  maintain 
and  operate  the  road,  and  not  to  move 
the  track.  ...  It  may  be  as  ably 
contended  by  the  defendants  in  error 
that  the  courts  cannot  compel  the 
operation  of  a  railroad  when  it  is 
financially  unable  to  operate  it.  If 
so,  the  courts  might  refuse  to  require 
the  operation  of  the  road,  which  qnes* 
tion  we  need  not  deoide,  but  it  would 


not  be  on  the.  ground  that  defendants 
in  error  have  a  right  to  refuse  to  dis- 
charge the  duty  resting  upon  them,  to 
faithfully  comply  with  their  contract 
to  operate  the  road,  but  would  be  be- 
cause the  courts  are  impotent  to  en- 
force the  contract,  on  account  of  the 
insolvency  of  the  oorporaUon." 

The  obligation  of  the  lessee  of  a 
railroad  to  maintain  and  operate  the 
road  during  the  term  of  the  lease  is  a 
necessary  in^lication  where  the  road 
was  built  with  the  aid  of  county  sub- 
scriptions to  secure  railroad  connec- 
tions with  tiie  county  seat;  and  with 
the  expectation  of  making  the  lease, 
which  provided  for  such  equipment  as 
might  be  necessary  to  its  use  and  en- 
joyment, and  for  aKilying  the  receipts 
to  the  annual  expenses  of  running  the 
road  and  keeping  it  in  repair,  then  to 
reimburse  the  lessee  for  the  annual 
rent,  etc.,  although  there  was  no  ex- 
press covenant  requiring  the  opera- 
tion of  the  road;  consequently  it  was 
held  that  the  lessee  could  not  abandon 
the  road.  Soutibem  R.  Co.  v.  Frank- 
lin &  P.  R.  Go.  (1899)  96  Va.  69S.  44 
LJtJV,  297,  S2  S.  E.  485. 

A  city  which  continues  to  hold  prop- 
erty appropriated  for  a  water  supply 
cannot  refuse  to  supply  water.  Fel- 
lows V.  Los  Angeles  (1907)  151  Cat 
52.  90  Pac.  137.  This  was  an  action  to 
enjoin  a  city  from  shutting  off  water 
from  flowing  in  a  pipe  to  the  plain- 
tiff's premises,  and  to  compel  the  de- 
fendant to  furnish  water  to  certain 
other  pr«;mi8es  belonging  to  the  plain- 
tiff ;  the  court  states  that  the  question 
presented  is  whether  or  not,  "under 
the  circumstances  of  this  case,  as  pre- 
sented in  the  complaint,  the  cily,  after 
thus  acquiring  this  water  system,  can 
now  discontinue  its  <^eration,  cease  to 
furnish  the  water  or  any  water  to  the 
persons  theretofore  receiving  and  en- 
titled to  receive  it,  from  said  system, 
retain  title,  possession,  con^I,  and 
management  of  all  the  property  com- 
posing the  system,  and  allow  the  water 
previously  devoted  to  the  public  use 
to  run  to  waste."  Answering  the 
question,  the  court  says:  "It  is  clear 
that  this  cannot  be  allowed.  If  thera 
are  facts  or  circumstances  which  ab- 
sfllve  it  from  the  duty  to  continue  ttaa 
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WMtor  MTVie*,  thiy  atut  In  Aevn 
d«f«Mi«.  The  water,  u  w«  have  aeen, 
WM  appreprieted  to  a  pabHc  ua^  of 
which  plaintiff  was  aod  ia  a  ben»- 
fielary.  The  city  cannot  thus  continue 
to  held  and  control  property  go  ap- 
propriated to  public  use  and  at  the 
aame  time  ref uae  to  perform  the  pub- 
lie  duty  which  aueh  poeaeasion  and 
eontrul  hnpoeea."  Diacnaalnar  gen- 
erally the  right  of  a  corporation  to 
abandon  its  business*  the  court  aays: 
"We  do  not  maan  to  say  that  a  cor- 
poration engaflred  in  the  distribution 
of  water  to  public  uses  may  not  aban- 
don its  property  and  quit  the  business 
without  being  subject  to  mandatory 
proceedings  to  compri  it  to  contanne 
to  cany  it  on.  It  may  find  it  impos- 
sible to  go  on.  Its  supply  may  become 
exhausted,  or  be  insufficient  for  para- 
mount needs;  the  rates  fixed  by  law 
may  b«  too  small  to  enable  it  to  oper- 
ate at  a  inrofit,  or  without  substantial 
loss;  or  it  may  conclude^  without  rea- 
son which  the  law  would  consider  suf- 
ficient; that  H  will  not  continue.  In 
case  of  a  natural  pezaon  it  mii^t  be* 
come  physically  impossible.  We  do 
not  intend  to  declare  that,  in  any  such 
case,  mandatory  process  would  be  is- 
sued to  compel  the  personal  perform- 
ance of  the  duty.  •  These  questions  are 
not  now  involved,  and  we  express  no 
opinion  concerning  theiai." 

See  the  reported  case  (Lyon  is 
HoAi«v.  Bailboao  GOtUMissiON,  ante. 

It  is  generally  held,  however,  that 
a  public  utility  company  may  not  be 
required  to  operate,  where  operation 
results  in  a  loss.  Brooks-Scanlon  Co. 
V.  Railroad  Commission  (1920)  261 
U.  &  S96,  64  L.  ed.  S23,  P.U.B.1920a 
679,  40  Sup.  Ct  Sep.  183;  Bullock  v. 
Florida  (U.  S.  Adv.  Ops.  1920-21,  p. 
223)  —  U.  S.  — ,  65  L.  ed,  — ,  41  Sup. 
Ct  Bep.  193;  Jack  v,  WilUams  (1902) 
113  Fed.  823,  affirmed  in  (1906)  76 
C.  C.  A.-  166,  146  Fed.  281;  Gil- 
christ v.  Waycross  Street  &  Subur- 
ban R.  Co.  (1917)  246  Fed.  952;  RaU- 
road  Commission  v.  Saline  River  R. 
Co.  (1915)  119  Ark.  239,  P.U,R.1915E^ 
191,  177  S.  W.  896;  LYON  &  HOAG  v. 
BAJUtQAD  COHHissiON  (reported  here- 
with) ante.  24dj  Sta^e  ex  rel.  Little 


T.  Dodge  City,  M.  ft  T.  R.  Co,  (1894) 
i8  Kuk  829,  24  L.RJL  564,  86  Pac. 
766;  New  York  Tmrt  Co.  v.  Buffalo 

ft  L.  E,  Traction  Co.  (1920)  112  Hisc. 
414,  183  N.  Y.  Supp.  278;  Gross  v.  Ft. 
Loramie  (1916)  —  Ohio  St.  ^,  8 
A.L.R.  243,  126  N.  E.  112. 

The  United  States  Supreme  Court 
has  taken  the  broad  stand  that,  "apart 
from  statute  or  express  contract,  peo- 
ple who  have  put  their  money  into  a 
rmtlroad  are  not  bound  to  ^o  on  with 
it  at  a  loss  if  there  is  no  reasonable 
prospect  of  profitable  operation  in  the 
future,  ...  No  implied  contract 
that  they  will  do  so  can  be  elicited 
from  the  mere  fact  that  they  have  ac- 
cepted a  charter  from  the  state,  and 
have  been  allowed  to  exercise  the  pow- 
er of  eminent  domain.  Suppose  tiiat 
a  railroad  company  should  find  that 
its  road  was  a  failure,  it  could  not 
make  the  state  a  party  to  a  proceeding 
for  leave  to  stop,  and  whether  the 
state  would  proceed  would  be  for  the 
state  to  decide.  The  only  remedy  of 
the  company  would  be  to  atop;  and 
that  it  would  have  a  right  to  do  with- 
out the  consent  of  the  state,  if  the 
facts  were  as  supposed.  Purchasers  of 
the  road  by  foreclosure  ^ould  have  the 
same  right,"  Bullock  v.  Florida  (U. 
S.  Adv.  Ops.  1920-21,  222)  —  U.  S. 
— ,  66  L.  ei.  — .  41  Sup.  Ct  Rep.  198. 

Hie  power  of  the  public  service 
corporation  to  require  a .  railroad 
whidi  had  a  short  line,  and  which  did 
a  very  small  business,  to  operate  ita 
road  at  a  loss,  was  denied  in  Railroad 
Commission  v.  Saline  River  R.  Co, 
(1915)  119  Ark.  239,  P.U.R.1916E,  191, 
177  S.  W,  896,  but  this  lack  of  power 
to  require  operation  was  held  not  to 
establish  the  railroad  company's  right 
to  take  up  its  rails,  dispose  of  them, 
and  abandon  the  road  on  its  own  mo- 
tion. The  court  in.  State  ex  rel.  Lit- 
tle V,  Dodge  City,  U.  ft  T.  R,  Co. 
(1894)  63  Kan.  329.  24  hJRjL.  664,  36 
Pac.  766,  refused  to  order  by  man- 
damus a  railroad  eonspany  to  repair 
and  relay  certain  portions  of  its  track 
and  roadbed,  where  it  appeared  cen- 
elusively  that  the  road  could  not  be 
operated  except  at  a  loss,  and  the  rail- 
way company  was  bankrupt.  And  it 
has  been  held  that  where  the  reeelpta 
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of  a  railroad  are  iiuiifficieiit  -to  meet 
its  operating  eftpftnae,  opeKatioa  at  a 
loss  will  not  be  conq>eUed,  and  it  may 
be:  abandoned  unless  forbidden,  by.  the 
ei^ress  terms  of  its  charter^  in  the 
absence  of  special  circumstances^ 
Jack  T.  Williams  (1902)  113  Fed.  823. 
Affinhed  in  (1906)  76  C.  C.  A.  165,  145 
Fed;-281.  This  theory' furnishes  the 
fonndation  for  the  decision  in  GiU 
Christ  Waycross  Street  A  Suburban 
R:  Go.' (1917)  246  Fed.  962,  where  &e 
power  of  -the  court  upon-  a  foreclosure 
proceeding  to  enter  as  a  part  of  the 
judgment  tiiat  the  purchaser  might 
abandon  the  road  was  sustained. 

That  a  court  of  equity,  having  taken 
jurisdiction  for  the  purpose  of  en- 
forcing the  performance  of  a  contract 
to  operate  a  street  or  interurban  rail- 
road, will  retain  jurisdiction  for  tiie 
purpose  of  authorizing  the  owner  of 
such  road  to  discontinue  its  opera* 
tions,  where  no  contractual  obligation 
is  found  to  exist,  and.  there  is  no  pros- 
pect that  the  road  can  be  made  to  earn 
a  fair  return  upon  the  investment,  is 
held  in  Greas  v.  Ft.  Loramie  (1916)  — 
Ohio  St  — ,  8  A.LJC.  248,  125  N.  E. 
112. 

A  c(H!poration  which,  in  connection 
with  its  sawmill  and  lumber  business, 
had  operated  a  railroad  on  which  it 
has  done  a  small  business  as  a  com- 
mon carrier,  cannot  be  compelled  to 
continue  the  operation  of  the  railroad 
after  it  has  ceased  to  be  profitable, 
merely  because  a  profit  would  be  dfr< 
rived  from  the  entire  business,  includ<i 
ing  the  operation  of  the  railroad. 
Brooks^canlon  Co.  v.  Railroad  Com- 
mission (1920)  251  U.  S.  396,  64  L.  ed. 
323,  P.U.R.1920C,  579,  40  Sup.  Gt.  Rep. 
188.  Such  a  compulsory  operation  of 
the  railroad  is  held  to  be  a  taking  of 
property  without  due  process  of  law. 

A  coal  mining  company  which,  by 
its  charter,  is  authorized  to  construct 
or  purchase  a  railroad  to  enable  it  to 
send  its.  products  to  market,  the  char- 
ter reserving  at.  the  same  time  to  the 
citizens  of  the  state  and  other  com- 
panies the  right  to  transport  their 
produce  over  the  road  when  built,  may 
abandon  the  road  or  any  part  of  it 
whenever  the  business  of  the  com* 
paay  does  not  justify  that  it  longer  be 


operated.  Add -so  it  will  not  be  ee» 
polled  to  maintain  and  operate -ite 
road  for  the  .benefit  «f  otberreompa' 
nies  who  haite  made  connections,  with 
it  Montell  v.  Conaolid«tioa  Coal  Co. 
(1876)  45  Md.  16.  This  case  involved 
the  consteuction  of  the  charters -irf 
two  mining  companies,  each  contain- 
ing similar  provisions;  one,  the  ehur< 
ter  of  the  company  which  originsUy 
built  the  road;  oUier,  the  «haiier 
of  the  defendant  coal  company,  which 
purchased  such  rdad  from  that  oota- 
pany.  The  charter  of  the  Arst  earn* 
pany  "auth<mzes  the  company  to  con- 
struct or  purchase  a  railroad  leading 
from  its  mines  to  some  point: on  the 
Chesapeake  &  Ohio  canal,  at  Cumber- 
land, to  enable  it  to  transport  the  prod- 
uce of  its  mines  and  the  produce  of 
the  counties  'Uirough  which  its.  road 
should  pass,  to  market,  with  a  proviso 
reserving  to  tiie  citizens  of  the  state 
and  other  corporations  the  right  to 
connect  with  its  road  if,  in  the  opinion 
of  the-  commissioners  of  Allegany 
county,  or,  by  the  amended  charter, 
the  commissioners  of  public  works,  no 
prejudice  would  be  done  by  such  con- 
nection to  the  road  of  thft  eompaay." 
In  construing  this  charter  the  coart 
said :  "Here,  then,  is  a  charter  granted 
to  a  company  for  the  purpose  of  car- 
rying on  the  busiiwss  of  manufactur* 
ing  iron  and  the  mining  of  coal,  with 
the  right  to  build  a  railroad  from  its 
mines  to  the  canal  to  enable  it  t^end 
its  products  to  market  reserving  at 
the  same  time  to  the  citiiens  of  the 
state  and  other  companies  the  right  to 
transport  their  produce  over  the  road 
when  built,  at  certain  rates  fixed  by 
the  charter.  So  the  question  present- 
ed in  this  case  is  not  whether  any 
railroad  chartered  for  the  general  pur* 
pose  of  transporting  freight  and  pas- 
sengers may,  by  its  own  election,  and 
in  order  to  promote  its  own  interests, 
abandon  or  discontinue  the  nsi  of  part 
of  its  road,  but  whether  the  appellee, 
under  ito  charter,  or  under  the  charter 
of  the  Cumberland-  Coal  &  Iron  Com- 
pany, both  being  primarily  coal  itttn- 
ing  companies  with  the  privilege  of 
constructing  a  railroad  from  their 
mines  to  the  canal,  to  enable  them 
thereby  to  send  their  produeto  to  mar- 
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ket»  are  bound  to  maintain  and  oper- 
ate auch  road  for  the  benefit  of  others 
who  have  formed  connections  with  it, 
and  irrespective  of  their  own  inter- 
ests. It  cannot  be  said  that  such  an 
obligation  is  imposed  in  express  terms 
by  the  charter  of  the  Cumberland  Coal 
&  Iron  Company.  No  provision  is  to 
be  found  in  the  charter  requiring  it 
to  maintain  and  operate  the  road  for 
the  Lenefit  of  others,  nor  can  such  an 
obligation  be  fairly  inferred.  The 
charter  is  the  contract  between  the 
state  and  the  company,  and  in  its  con- 
struction we  must  be  governed  by  the 
well-settled  rules  of  interpretation  ap- 
plicable to  all  other  contracts.  In- 
corporated as  a  coal  mining  company, 
with  the  incidental  privilege  of  con- 
structing a  railroad  from  its  mines  to 
the  canal,  we  can  hardly  suppose  the 
company  accepted  such  a  provision 
with  the  understanding  that  it  would 
be  obliged  to  maintain  and  operate 
such  road  in  all  time  to  come,  without 
regard  to  its  business  requirements, 
and  irrespective  of  its  own  interests. 
Nor  can  it  be  said  by  any  fair  rule  of 
construction,  that  a  burden  so  unjust 
and  unreasonable  is  imposed  by  its 
charter.  So  long  as  the  company  oper- 
ated the  road  for  its  own  ose,  in  trans- 
porting to  market  the  produce  of  its 
mines  and  lands,  it  was  bound  to  car- 
ry the  produce  of  other  companies  and 
of  the  counties  through  which  the 
road  passed.  If  its  mines,  however, 
became  exhausted,  or  if  the  business 
of  mining  coal  and  manufacturing 
iron  became  unprofitable,  or  the  best 
interests  of  the  company  required  that 
it  should  abandon  the  road  or  discon- 
tinue its  use,  there  is  no  obligation 
upon  it  to  operate  the  road  in  the  in- 
terest of  others.  The  fact  that  the  ap- 
pellants made  a  connection  with  it  by 
means  of  a  tramroad,  and  built  a 
dump  house,  and  paid  $200  for  a  right 
of  way  over  its  lands,  does  not  in  any 
manner  affect  the  question.  The  ap- 
pellants did  not  thereby  acquire  a 
perpetual  right  to  compel  the  com- 
pany to  maintain  the  road  for  their 
benefit.  The  declaration  does  not  al- 
lege the  $200  was  paid  for  a  right  of 
way  over  the  company's  road,  but  was 
paid  for  a  right  merely  over  its  land, 
11  A.L.R— 17. 


to  connect  with  the  road.  In  making 
a  connection  they  knew,  or  are  pre- 
sumed to  have  known,  that  their  right 
to  transport  freight  over  the  road  was 
subordinate  to  the  paramount  right  of 
the  company  to  discontinue  the  use  of 
the  road  whenever  its  interests  re- 
quired it;  and  that  the  utmost  they 
could  claim  by  such  connection  was 
the  right  to  transport  their  freight  so 
long  as  the  company  used  the  road  for 
transporting  their  own  coal  and  prod- 
uce." With  reference  to  the  charter 
of  the  defendant  corporation,  the 
court  said:  "Here,  again,  we  find  a 
coal-mining  company  authorized  to 
build  or  purchase  a  railroad  to  enable 
it  to  send  its  coal  to  market,  requiring 
it,  at  the  same  time,  to  transport  per- 
sons and  freight  at  the  rates  charged 
by  the  Baltimore  &  Ohio  Railroad  Com- 
pany. There  is  not  a  line  in  its  char- 
ter from  which  it  can  be  inferred  that 
the  legislature,  in  granting  it,  intend- 
ed to  compel  the  company  to  operate 
this  railroad  one  day  longer  than 
their  own  interests  required  it.  On 
the  contrary,  It  is  plain  that  the  pow- 
er to  build  a  railroad  was  conferred 
primarily  for  the  benefit  of  the  com- 
pany, with  the  privilege  reserved  to 
others  to  send  their  products  over  the 
road  so  long  as  the  company  saw  prop- 
er to  use  it  for  itself.  If,  however, 
their  business  no  longer  justified  them 
to  operate  the  road,  or  if  they  saw  fit 
to  adopt  some  other  more  convenient 
and  less  expensive  mode  of  sending 
the  products  of  their  mines  to  market, 
they  had  the  right  to  discontinue  the 
use  of  it,  and  this,  too,  without  in- 
curring any  liability  to  the  appel- 
lants." 

That  the  legislature  has  the  power 
to  consent  to  an  abandonment  is  as- 
sumed in  People  ex  rel.  Hubbard  v. 
Colorado  Title  &  T.  Co.  (1918)  65 
Colo.  472,  P.UJ1.1919A,  542,  178  Pac. 
6,  holding  that  a  court  has  no  juris- 
diction, in  foreclosing  a  mortgage  on 
a  railroad,  to  order  its  abandonmeiilf 
without  the  consent  of  the  state  or  a 
public  utilities  commission  to  which 
this  question  has  been  delegated. 

The  theory  has  been  followed  in 
some  cases  involving  gas  and  water 
companies  that  the  duty  of  such  com-i 
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panics  is  a  matter  of  contract;  that, 
independent  of  contract,  there  is  no 
duty  which  prevents  the  company 
from  abandoning  its  service^  Laigh- 
ton  V.  Carthage  (1909)  175  Fed.  145; 
East  Ohio  Gag  Co.  v.  Akron  (1909)  81 
Ohio  St.  33,  26  L.R.A.(N.S.)  92,  90  N. 
E.  40,  18  Ann.  Cas.  332.  And  see 
Bullock  V.  Florida  (U.  S.  Adv.  Ops, 
1920-21,  p.  223)  —  U.  S.  — ,  65  L.  ed. 
— ,41  Sup.  Ct.  Rep.  193»  aupra,  a  case 
taking  the  view  in  relation  to  a  rail- 
road. That  a  gas  company  which  is 
under  no  contractual  obligation  to  fur- 
nish gas  may  quit  seems  to  be  assumed 
in  Zanesville  Gaslight  Co.  v.  Zanesville 
(1889)  47  Ohio  St.  36,  23  N.  E.  60.  This 
theory  is  well  explained  in  East  Ohio 
Gas  Co.  V.  Akron  (1909)  81  Ohio  St. 
33,  26  LJIJ^.(N.S.)  92,  90  N.  E.  40, 
18  Ann.  Cas.  332,  in  which  a  city  was 
denied  an  injunction  against  a  gas 
company  to  prevent  the  discontinu- 
ance of  a  supply  of  gas  to  the  city 
and  its  inhabitants.  The  gas  company 
in  question  was  under  no  obligation 
imposed  by  its  charter  or  by  the  stat- 
ute to  famish  the  gas,  and  had  mere- 
ly accepted  an  ordinance  from  the  city, 
permitting  it  to  operate  within  the 
city,  but  no  stipulation  was  made  and 
accepted  as  to  the  time  when  the  use 
of  the  streets  for  the  purposes  of  the 
gas  company  should  end.  Upon  this 
state  of  facts,  the  court  says:  "In  the 
absence  of  limitation  as  to  time,  the 
termination  of  the  franchise  is  indefi- 
nite; and  to  preserve  mutuality  in 
the  contract  the  franchise  can  con- 
tinue only  so  long  as  both  parties  are 
consenting  thereto.  Or,  to  state  it 
concretely,  the  contract  being  silent 
as  to  the  duration  of  the  franchise, 
and  the  ten-year  agreement  as  to  the 
price  of  gas  having  expired,  the  city 
may,  under  its  power  of  regulation, 
impose  new  conditions  as  to  price,  and 
the  gas  company  may  accept  or  re- 
ject these.  If  the  refusal  to  comply 
is  final,  the  company  necessarily  in- 
curs the  penalty  of  forfeiture  of  its 
franchise  to  serve  the  people  of  the 
city;  but,  on  the  other  hand,  there  be- 
ing no  provision  to  that  effect  in  the 
original  contract,  the  city  cannot,  di- 
rectly or  indirectly,  deprive  the  gas 
company  of  its  property  without  due 


process  of  law  when  the  latter  with- 
draws from  the  further  exercise  of  its 
franchise.  ...  So  long  as  the  gas 
company  continues  to  exercise  its 
franchise  within  the  city,  the  council 
may  fix  the  price  for  nny  period  not 
exceeding  ten  years,  and  so  on,  until 
the  gas  company  discontinues.  This 
is  in  accord  with  the  judgment  of  this 
court  in  Zanesville  Gaslight  Co.  v. 
Zanesville  (Ohio)  supra.  .  .  .  The 
defendant  in  error  seems  to  be  inslstr 
ent  that,  inasmuch  as  the  plaintiff  in 
error  is  a  corporation  serving  the  pub- 
lic, it  in  some  way  becomes  absolutely 
subject  to  control  by  the  public  which 
it  serves.  The  answer  to  this  claim 
is  very  well  expressed  by  the  Supreme 
Court  of  the  United  States,  speaking 
through  Chief  Justice  Waite,  in  Munn 
V.  Illinois  (1877)  94  U.  S.  113,  126.  24 
L.  ed.  77,  84:  'Property  does  become 
clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public 
consequence  and  affect  the  community 
at  large.  When,  therefore,  one  de- 
votes his  property  to  a  use  in  which 
the  public  has  an  interest,  he  in  effect 
grants  to  the  public  an  interest  in  that 
use,  and  must  submit  to  be  controlled 
by  the  public  for  the  common  good  to 
the  extent  of  the  interest  he  has  thus 
created.  He  may  withdraw  his  grant 
by  discontinuing  the  use;  but,  so  long 
as  he  maintains  the  use,  he  must  sub- 
mit to  the  control.' "  The  Ohio  case  is 
approved  and  followed  in  Laighton  v. 
Carthage  (1909)  175  Fed.  145,  in 
which  a  city  was  enjoined  from  inter- 
fering with  a  water  company  in  re- 
moving its  water  plant,  machinery^ 
water  mains,  pipes,  and  hydrants  from 
the  streets  of  the  city.  The  court  in 
this  case  says  that  the  water  com- 
pany "is  under  no  obligation  to  coa- 
tinue  at  the  pleasure  of  the  public, 
and  it  may  elect  to  quit."  In  tills  case 
the  franchise  contract  between  the 
water  company  and  the  city  had  ex- 
pired by  limitation,  but  the  water  com- 
pany by  consent  had  continued  to  fur- 
nish water  supply  to  the  city  for  some 
time  thereafter. 

It  has  been  held  that  a  street  rail- 
way company,  having  only  the  right  or 
license  to  operate  its  tracks  in  a  pub- 
lic street  until  revoked  or  terminated 


Digitized  by  Google 


ANNO^FUBUC  UTIUTY— DISCONTINUANCE.  2S9 


by  th«  public  authorities,  may  cease 
to  use  the  permission  granted,  and  dis- 
.continue  the  operation  of  t\i&  whole 
track  covered  by  a  particular  location 
under  which  it  was  built,  at  its  pleas- 
ure, in  the  absence  of  any  agreement 
to  the  contrary.  Amesbury  v.  Citizens' 
Electric  Street  R.  Co.  (Stiles  v.  Citi- 
zens' Electric  Street  R.  Co.)  (1908) 
199  Mass.  394,  19  L.R.A.(N.S.)  865,  86 
N.  E.  419. 

In  Rex  V.  Severn  &  W.  R.  Co.  (1819) 
2  Barn.  &  Aid.  646,  106  Eng.  Reprint, 
501,  21  Revised  Rep.  433,  7  Eng.  Rul. 
Gas.  455,  a  railway  company  which 
had  been  incorporated  to  construct  a 
railway,  all  persons  to  have  free  lib- 
erty to  pass  upon  and  use  the  railway 
with  wagons  or  other  carriages  con- 
structed as  described  in  the  articles 
of  incorporation,  had  afterwards  tak- 
en up  the  railway,  and  it  was  held  that, 
because  of  the  beneficial  use  that  the 
public  had  tiierein,  mandamus  might 


issue  to  compel  the  company  to  rein- 
state and  lay  down  its  line,  but  not  to 
maintain  it.  But  in  Reg.  t.  Great 
Western  R.  Co.  (1893)  62  L.  J.  Q.  B. 
N.  S.  (Eng.)  572,  69  L.  T.  N.  S.  572, 
9  Reports,  127,  mandamus  to  compel 
the  reinstatement  of  a  disused  road,, 
out  of  repair,  was  denied,  the  court 
stating  that  the  act  under  which  it- 
was  incorporated  neither  expressly 
nor  impliedly  imposed  the  duty  to- 
maintain  and  keep  the  line  open  for 
traffic.  The  court  said  that  Rex  v. 
Severn  &  W.  R.  Co.  (Eng.)  supra,, 
was  an  old-fashioned  case,  and  that  it 
seemed  to  have  been  misreported ;  stat- 
ing that  the  provisions  of  the  act  un- 
der which  the  company  was  incorpo- 
rated were  not  correctly  transcribed 
in  the  report,  and,  if  looked  at,  it 
would  be  found  that  there  was  an  ex- 
press obligation  imposed  upon  the 
railway  company  to  complete  and 
maintain  the  road.  W.  A.  E. 


ANNA  MELLIGKER 
JOHN  SEDLACEK,  Sk.,  Appt 

Iowa  Supreme  Court  ^October  4,  1920, 
(Melicker  v.  Sedlacek,  ~  Iowa,  — ,  179  N.  W.  197.) 

Animab  —  liability  for  overturning  automobile. 

1.  The  owner  of  a  dog  which  ia  not  vicious  is  not  liable  for  the  over- 
turning of  an  automobile  striking  him  in  the  highway  in  the  night,  where 
upon  the  approach  of  the  car  he  jumped  from  a  low  bank  at  the  side  of 
the  road  onto  the  roadway  in  front  of  the  car. 

1     {See  note  on  this  queetion  beginning  on  page  270.] 

—  right  of  dog  in  highway.  them  and  snapping  at  the  tires,  and 

2.  A  dog,  unless  vicious,  has  a  right  that  he  caused  injury  by  jumping  in 
in  the  highway.  front  of  a  machine  which  collided  witit 

—  viciousness  —  bariting  at  automo-    him  and  was  overturned. 

bile.  Appeal  —  right  of  appellee  to  complain 

8.  A  dog  is  not  shown  to  be  vicious  of  instruction, 
so  as  to  render  the  owner  liable  for  4.  Upon  appeal  by  defendant,  plain- 
injuries  done  by  him,  by  evidence  that  tiff  cannot  complain  of  an  instruction 
a  few  times  he  barked  at  passing  placing  too  great  ,  a  burden  of  proof 
automobiles,  running  along  in  front  of  upon  him. 

(Weaver,  Ch.  J.,  and  Ladd  and  Arthur,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  John- 
son County  (Popham,  J.)  in  favor  of  plaintiff  in  an  action  brought  ta 
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recover  damages  for  personal  injuries  to  plaintiff  and  her  husband,  and 
to  his  automobile,  alleged  to  have  been  caused  by  a  collision  between  it  and 
a  dog  owned  or  harbored  by  defendant.  Reversed, 


Statement  by  Preston,  J. : 
Action  to  recover  damages  to  the 
person  of  plaintiff  and  her  husband, 
and  to  the  Ford  automobile  of  the 
latter,  by  reason  of  the  automobile 
striking  a  dog  alleged  to  have  been 
owned  or  harbored  by  the  defend- 
ant. The  first  count  claimed  dam- 
ages for  personal  injuries  to  the 
plaintiff,  and  the  second  count  for 
injuries  to  her  husband  and  dam- 
ages to  his  car,  and  alleging  that  her 
husband's  cause  of  action  had  been 
assigned  to  her.  Trial  to  a  jury, 
which  resulted  in  a  verdict  for 
plaintiff  in  the  sum  of  $200,  upon 
which  judgment  was  rendered  by 
the  court.    The  defendant  appeals. 

I    Messrs.  Hart  &  Hart,  for  appellant: 
Bogs  have  a  right  to  the  use  of  the 

public  streets,  and  the  master  Is  in  no 

way  held  culpable  for  their  appearance 

upon  the  public  streets. 
Brown  v.  Moyer,  —  Iowa,  — ,  171  N. 

W.  297. 

Knowledge  on  the  part  of  defendant 
of  the  viciousness  of  an  animal  is  nec- 
essary to  render  him  liable. 

Alexander  v.  Crosby,  143  Iowa.  60, 
119  N.  W.  717;  State,  Smith,  Prosecu- 
trix, V.  Donohue,  49  N.  J.  L.  648.  60 
Am.  Rep.  652,  10  Atl.  150,  1  Am.  Neg. 
Cas.  167;  Bomm  v.  Hollehbeck,  259 
111.  S82. 102  N.  E.  782,  Ann.  Cas.  1914B, 
1272;  Warrick  v.  Farley,  95  Neb.  565, 
51  L.R.A.(N.S.)  45,  145  N.  W.  1020; 
Thornton  v.  Layle,  33  Ky.  L.  Rep.  382, 
17  L.R.A.(N^.)  1233,  111  S.  W.  279; 
Miller  v.  Shufeldt,  114  N.  Y.  Supp.- 
1012;  Shaw  v.  Craft,  37  Fed.  317; 
Fritsche  v.  Clemow,  109  111.  App.  355; 
Klingman  v.  Smith.  12  Ky,  L.  Rep.  96; 
Norris  v.  Warner,  59  III.  App.  300; 
Partlow  V.  Haggarty,  35  Ind.  178,  9 
Am.  Rep.  679;  Laverty  v.  Hogan,  2  N, 
Y.  City  Ct.  Rep,  197;  Barclay  v.  Hart- 
man,  2  Marv.  (Del.)  351,  43  Atl.  174; 
Feldman  v.  Sellig,  110  111.  App.  130; 
Trumble  v.  Happy,  114  Iowa,  624,  87  N. 
W.  678 ;  De  Gray  v.  Murray,  69  N.  J.  L. 
458,  55  Atl.  237.  14  Am.  Neg.  Rep.  396; 
Strubing  v.  Mahar,  46  App.  Div.  409,  61 
N.  Y.  Supp.  799;  Fettman  v.  Mencken 
&  W.  Co.  91  N.  Y.  Supp.  773;  West  Chi- 
cago Street  R.  Co.  v.  Walsh,  78  111. 
App.  595;  Ward  v.  Danzeizen,  111  111. 
App.  163;  Warner  v.  Chamberlain,  7 


Houst.  (Del.)  18,  30  Atl.  638;  Harvey 
V.  Buchanan.  121  Ga.  384,  49  S.  E.  281; 
Ahlstrand  v.  Bishop,  88  111.  App.  424; 
Dockerty  v.  Hutson.  125  Ind.  102,  25 
N.  E.  144;  Delisle  v.  Bourriague,  105 
La.  77,  54  L.R.A.  420,  29  So.  731;  Car- 
roll V.  Marcoux,  98  Me.  259,  66  Atl.  848, 
15  Am.  Neg.  Rep.  566;  Speckmann  v. 
Krieg,  79  Mo.  App.  376;  Gladstone  v. 
Brinkhurst,  70  N.  J.  L.  130.  56  Atl. 
142.  15  Am.  Neg.  Rep.  131;  Duval  v. 
Barnaby,  75  App.  Div.  154.  77  N.  Y. 
Supp.  337,  11  N.  Y.  Anno.  Cas.  227; 
Boler  V.  Sorgenfrei.  86  N.  Y.  Supp.  180. 

The  gist  of  the  action  is  not  tiie 
keeping  of  the  -dog  with  knowledge  of 
his  dangerous  nature,  but  rather  the 
negligent  failure  to  restrain  the  an- 
imal and  to  keep  him  so  safely  that  he 
may  not  injure  anyone  who  is  lawfully 
at  the  place. 

Hayes  v.  Smith,  62  Ohio  St.  161,  56 
N.  E.  879,  7  Am.  Neg.  Rep.  493;  Fake 
V.  Addicks,  45  Minn.  37,  22  Am.  St. 
Rep.  716,  47  N.  W.  450,  1  Am.  Neg. 
Cas.  150;  DeGray  v.  Murray,  69  N.  J. 
L.  458,  55  Atl.  237.  14  Am.  Neg.  Rep. 
396;  Parsons  v.  Manser,  119  Iowa,  88, 
62  L.R.A.  132,  97  Am.  St.  Rep.  283,  93 
N.  W.  86;  Alexander  v.  Crosby,  143 
Iowa,  50,  119  N.  W.  717;  Guenther  v. 
Fohey,  26  Ind.  App.  93,  59  N.  E.  182, 
9  Am.  Neg.  Rep.  152. 

If  the  driver  was  negligent,  and  the 
party  sought  to  be  charged  was  en- 
gaged with  him  in  a  common  enter- 
prise at  the  time  of  the  happening  of 
the  act  upon  which  negligence  is 
predicated,  the  party  charged  is  equal- 
ly guilty  with  the  negligent  doer  of 
the  act,  the  same  as  if  he  had  negli- 
gently done  the  act  himself. 

CoUinson  v.  Cutter.  —  Iowa.  — ,  170 
N.  W.  420;  Carpenter  v.  Campbell 
Automobile  Co.  159  Iowa.  52,  140  N.  W. 
225.  4  N.  C.  C.  A.  1 ;  Beemer  v.  Chi- 
cago. R.  I.  &  P.  R.  Co.  181  Iowa,  642, 
162  N,  W.  43;  Daggy  v.  Miller,  180 
Iowa,  1146,  162  N.  W.  854,  14  N.  C.  C. 
A.  453. 

Messrs.  Dutcher,  Davis,  &  Ham- 
brecht,  for  appellee : 

At  common  law  one  who  harbored 
a  dog  not  knowing  him  to  be  vicious, 
as  well  as  the  owner  in  possession,  was 
liable  for  the  injuries  committed  by 
him. 

Alexander  v.  Crosby,  143  Iowa,  50, 
119  N.  W.  717;  Marsel  v.  Bowman,  62 
Iowa.  57,  17  N.  W.  176;  Sanders  v. 


Digitized  by  Google 


MELLICKER 

(ireKoJter  «.  Seaiacek,  — 

O'Callaghan,  111  Iowa,  574,  82  N.  W. 
969. 

The  liability  for  such  trespass  is  im- 
posed not  because  of  ownership,  but 
because  of  possession  and  the  duty  to 
care  for  the  animal. 

Alexander  v.  Crosby,  143  Iowa,  50, 
119  a.  W.  717. 

It  is  not  necessary  that  the  owner 
of  the  dog  have  actual  express  notice. 
It  is  sufficient  to  show  that  by  the  ex- 
ercise of  due  care  he  might  have 
known  of  the  vicious  nature  of  the 
animal 

3  C.  J.  p.  97,  §  327;  Knowles  v.  Mul- 
der, 74  Mich.  202,  16  Am.  St.  Rep.  627, 
41  N.  W.  897;  Turner  v.  Craighead,  83 
Hun,  112,  31  N.  Y.  Supp.  369;  Hayes 
V.  Smith,  62  Ohio  St.  161,  56  N.  E.  879, 
7  Am.  Neg.  Rep.  493. 

The  owner  of  a  dangerous  animal  is 
liable  for  any  damages  caused  by  the 
same,  after  notice  of  one  instance  of 
similar  misbehavior  on  the  part  of 
such  animal. 

Kittredge  v.  ElUott,  16  N.  H.  77,  41 
Am.  Dec.  717. 

If  a  dog  becomes  mischievous  and 
inclined  to  injure  the  property  of  oth- 
ers, his  owner  is  bound  to  restrain 
him  on  the  notice,  and  is  liable  for 
mischief  he  may  thereafter  do  to  prop- 
erty of  any  kind. 

Woolf  v.  Chalker,  31  Conn.  121,  81 
Am.  Dec.  175,  1  Am.  Neg.  Gas.  65. 

Preston,  J.,  delivered  the  opinion 
of  the  court : 

The  petition  alleges  in  substance 
that  defendant  was  the  owner  of,  or 
harbored  on  his  premises,  a  vicious 
dog;  that  the  dog  was  in  the  habit 
of  running  out  in  the  highway,  and 
barking  and  biting  at  automobiles 
teaveling  thereon,  and  running  in 
front  thereof,  greatly  endangering 
the  occupants  of  the  car;  that  this 
fact  was  well  known  to  defendant 
prior  to  the  transaction  in  question, 
and  that  defendant  made  no  effort 
to  restrain  the  dog  from  continuing 
such  practice,  but  continued  to  keep 
and  harbor  him;  that  about  9:30 
o'clock  in  the  evening  of  October  27, 
1918,  plaintiff  was  riding  aJong  the 
highway  near  the  premises  of  de- 
fendant, in  a  Ford  car  belonging  to, 
and  being  driven  by,  her  husband ; 
that  a  short  distance  from  the  house 
of  defendant  the  dog  jumped  from 
the  roadside  in  front  of  the  car,  and 
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bogan  barking  and  biting  at  the 
front  wheel ;  that  the  dog  so  jumped 
in  front  of  the  car  without  warning 
to  plaintiff,  and  ran  directly  in  front 
of  the  car,  and  through  no  fault  of 
plaintiff  or  her  husband  the  front 
wheel  of  the  car  struck  the  dog,  and 
caused  the  car  to  be  thrown  from  the 
roadway  into  a  ditch,  and  against  an 
embankment,  turning  the  car  over; 
that  plaintiff  and  her  husband  sus- 
tained injuries;  that  she  was  con- 
fined to  her  bed  for  a  time,  and  was 
unable  to  do  her  ordinary  work; 
that  she  suffered  severe  pain,  was 
damaged  in  the  sum  of  $50  for  loss 
of  time  and  inability  to  perform  her 
usual  labor,  and  incurred  a  doctor's 
bill  of  $50,  and  claims  damages  for 
pain  and  suffering  by  reason  of  the 
negligence  of  defendant.  The  sec- 
ond count  describes  her  husband's 
injuries,  and  that  he  lost  two  weeks' 
time,  by  which  he  was  damaged  in 
the  sum  of  $25;  that  the  car  was 
broken  and  damaged  in  the  sum  of 
$173.75.  Defendant  denied  any  re- 
sponsibility, denied  ownership  of  the 
dog,  denied  knowledge  of  its  evil 
propensities,  if  any,  and  alleged  that 
the  injuries  sustained,  if  any  were 
sustained,  were  jcaused  by  the  neg- 
ligence of  plaintiff  and  her  husband. 

There  is  no  dispute  as  to  some  of 
the  facts,  and  at  other  points  there 
is  a  conflict.  According  to  defend- 
ant's contention,  on  the  night  in 
question,  plaintiff  and  her  husband 
drove  out  to  visit  her  parents,  pass- 
ing defendant's  farm.  The  night 
was  dark,  and  mist  was  falling  as 
they  started  home,  about  9  ;30  P.  M. 
They  had  passed  over  this  road 
earlier  in  the  evening.  The  road 
was  slippery,  and  at  the  place  of  the 
accident,  and  for  some  distance  in 
either  direction,  had  been  recently 
worked,  leaving  clods  in  the  center. 
It  was  a  narrow  road,  25  to  30  feet 
wide,  winding,  one  fairly  smooth 
track  on  the  south  £.ide;  that  the 
road  was  made  darker  by  reason  of 
timber  on  the  north  side  of  the  road. 
The  general  direction  of  the  road 
was  northwest  and  southeast.  They 
were  going  west  or  northwest,  at 
the  rate  of  12  or  15  miles  an  hour. 
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The  road  was  slippery  and  rough, 
out  of  the  beaten  path.  The  accident 
happened  at  a  point  about  80  rods 
from  defendant's  home.  On  the 
other  hand,  appellee  contends  that 
the  evidence  does  not  show  that  the 
road  was  particularly  winding  where 
the  accident  occurred;  that  it  is 
shown  that  at  the  point  in  question 
the  road  bears  to  the  northwest. 
Plaintiff  also  claims  that  the  evi- 
dence does  not  show  that  the  road 
was  darkened  by  trees,  since  plain- 
tiff's husband  testified  there  was  no 
timber  where  he  hit  the  dog.  They 
also  claim  the  evidence  shows  it  did 
not  rain- until  after  the  accident,  and 
they  deny  that  the  road  was  slip- 
pery ;  that  the  road  had  been  worked 
a  month  before,  and  that  it  was  a 
fairly  well-traveled  road,  the  main 
portion  at  the  point  of  the  accident 
along  the  south  side,  and  in  a  well- 
beaten  track.  But  there  is  evidence 
that  the  traveled  track  was  pretty 
^od,  but  that  the  road  in  the  middle 
was  rough.  There  is  evidence  that 
on  the  following  morning  a  witness 
saw  the  track  of  plaintiff's  car  where 
it  crossed  the  roadway  diagonally, 
immediately  before  the  accident. 
This,  too,  is  denied  by  other  wit- 
nesses. 

The  plaintifTs  husband  testified  in 
regard  to  this: 

Q.  Isn't  it  a  fact  that  you  were  on 
the  north  side  of  the  road  at  that 
time,  just  before  you  turned  to 
where  you  had  the  accident? 

A.  I  cannot  state ;  I  don't  remem- 
ber. 

Q.  You  can't  remember?  Don't 
you  know  that  you  were  on  the  north 
side  of  the  traveled  section  of  that 
road,  and  darted  to  the  southwest, 
where  you  had  the  accident? 

A.  No,  sir;  I  was  driving  on  the 
south  side  of  the  road. 

Q.  Then  why  did  you  say,  why  did 
you  just  answer,  that  you  couldn't 
sF.y? 

A.  I  was  driving  on  the  south  side 
of  the  road  when  I  hit  the  dog. 

Q.  Will  you  swear  to  this  jury 
that  you  were  not  cn  the  north  side 
of  that  traveled  track? 

A.  I  didn't  cut  across  to  the  south- 
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west,  diagonally  to  the  southwest, 
when  I  hit  the  dog. 

Q.  Before  you  hit  the  dog? 

A.  I  cannot  state  to  that.  The 
road  was  graded  up,  and  I  don't 
know  which  side  the  track  was  on. 

It  is  undisputed  that  plaintiff  and 
her  husband  were  driving  at  12  to 
15  miles,  and  that  it  was  about  9:30 

p.  M. 

As  to  tho  immediate  transaction 
of  the  striking  of  the  dog,  plaintiffs 
husband  says :  That  the  general  di- 
rection of  the  road  in  front  of  de- 
fendant's house  is  northwest.  There 
is  a  bend  in  the  way.  The  general 
direction  turns  from  the  north  to  the 
west,  a  bend.  After  passing  his 
house,  one  goes  west  for  a  way,  and 
then  there  is  a  gradual  bend  to  the 
northwest.  As  he  passed  defend- 
ant's house,  he  did  not  see  the  dog; 
first  saw  him  60  or  70  rods  west  of 
the  house.  "We  were  driving  along, 
and  we  got  to  the  gate,  and  the  dog 
jumped  off  the  bank,  4  feet  distant, 
and  just  barked,  and  we  hit  the  dog 
with  the  front  wheel  of  the  car. 
There  wasn't  sufficient  time  to  try 
to  avoid  striking  the  dog.  The  left 
front  wheel  struck  the  dog.  When 
the  wheel  struck,  it  bent  the  steering 
bar  on  the  right  wheel,  causing  the 
car  to  run  to  the  left,  and  up  the 
bank.  The  front  wheels  were  up  on 
the  bank,  and  the  hind  wheels  in  the 
road.  When  the  right  wheel  hit  the 
bank,  it  struck  the  front  spring  and 
upset  the  car,  and  we  were  both  un- 
der." After  he  got  his  wife  out,  he 
didn't  see  the  dog,  but  heard  him 
howling.  The  dog  was  lying  in  tlia 
road,  and  witness  thought  he  had 
killed  him,  the  way  he  was  howling, 
then  started  to  move  up  the  road 
east  towards  defendant's  house; 
says  he  saw  the  dog  distinctly,  so 
he  could  recognize  him ;  larger  than 
a  medium-sized  dog,  dark  brown  on 
the  back,  yellow  on  the  legs,  white 
breast,  16,  18,  or  20  inches  high; 
lit  a  match,  and  could  see  his  wife 
was  hurt;  she  was  bloody;  took  her 
to  John  Sedlacek's  house,  three 
blocks  off  the  road;  sent  for  the 
doctor;  describes  her  injuries  and 
his,  and  the  damage  to  the  car.  The 
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next  day  went  to  defendant's  home, 
saw  and  conversed  with  him,  saw 
the  do^  there  in  the  yard,  and  recog- 
nized it  as  the  same  dog  he  struck; 
didn't  examine  the  dog  to  see 
whether  he  was  hurt  or  not.  He 
was  limping,  can't  say  which  foot, 
thinks  the  left  hind  foot;  says  de- 
fendant wanted  to  know  how  it  hap- 
pened; told  him,  and  asked  defend- 
ant what  he  was  going  to  do  about 
it  Defendant  said  he  didn't  know. 
Defendant  said  he  wouldn't  do  any- 
thing about  paying  the  damages. 
Defendant  asked  if  witness  knew  it 
was  that  dog,  and  witness  said  he 
had  seen  the  dog  before,  and  it  was, 
and  that  the  dog  had  run  out  at 
him  before;  that  the  defendant  ad- 
mitted that  the  dog  had  run  out  at 
people,  but  not  that  far  from  the 
house.  He  said  the  dog  belonged  to 
his  son ;  that  he  wouldn't  stay  at  his 
son's  house,  and  went  back  and 
forth,  and  stayed  there  wiUi  him. 
The  dog  had  run  out  at  witness  as 
he  passed  there  before,  nearly  every 
time  he  went  by;  thinlra  the  car 
went  a  rod  or  two  after  he  saw  the 
dog  before  the  contact.  "He  jumped 
in  front  and  barked,  and  jumped  in 
front  of  the  front  wheel,  and  I  hit 
him  with  the  front  wheel,  and  the 
car  ran  over  him.  He  lay  there  in 
the  road  afterwards." 

Q-  Now,  that  is  all  the  dog  did, 
just  as  you  testified  here? 
A,  Yes,  sir. 

Q.  And  that  was  that  he  barked 
at  the  front  wheel,  and  after  he  did 
you  struck  him  with  the  automobile? 

A.  Yes,  sir;  it  turned  the  car  to 
the  left. 

Q.  Now,  when  you  saw  the  dog 
coming,  what  did  you  do,  if  any- 
thing? 

A.  I  didn't  have  a  chance  to  do 
anjrthing.  I  hit  him  so  quick. 
Threw  the  clutch  out,  and  put  on 
the  brake,  and  tried  to  stop,  but 
there  was  no  chance.  The  traveled 
road  was  all  right  up  close  to  the 
bank.  The  wheel  track  was  close  to 
the  bank,  2  feet  or  8  from  the  bank. 
The  bank  was  probably  4  feet  high, 
and  the  dog  was  on  that  side  of  Sie 
road,  on  the  south  side  of  the  car. 
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and  I  was  2  feet  from  the  edge  of 
the  bank.  The  bank  was  a  bank 
sloping  down,  not  straight  up.  The 
wheel  didn't  run  over  the  dog.  It 
hit  him,  and  threw  him  under  the 
car.  I  think  just  the  middle  part 
of  the  car  ran  over  him.  The  dog 
still  lay  there,  after  I  got  out  from 
under  the  car.  After  I  got  my  wife 
out,  I  went  to  see  the  dog,  and  he 
was  going  up  the  road  squealing. 
That  is  the  dog  I  saw  at  defendant's 
the  next  morning. 

Q.  When  the  dog  came  towards 
you,  you  knew  it  was  the  Sedlacek 
dog? 

A.  I  wasn't  quite  sure.  I  thought 
it  was  his  dog.  I  wasn't  sure.  His 
nephew  told  me  it  was  his.  I  seen 
the  dog  just  before  I  hit  him.  I  got 
his  description  just  before  I  hit  him. 

Q.  You  tell  this  jury  that  you 
minutely  examined  this  dog  when 
he  was  coming  at  you,  and  you  were 
turning  off  the  gas,  and  throwing 
out  the  clutch,  and  putting  on  the 
brakes,  and  that  you  took  this  dog's 
inventory,  and  found  that  he  was  a 
brown  dog  18  or  20  inches  tall,  and 
had  a  white  ring  around  his  neck? 

A.  No ;  I  didn't.  I  say  I  seen  the 
size  and  the  color  of  the  dog.  I' 
couldn't  just  exactly  tell.  I  seen 
him  jump  off  the  bank. 

Q.  You  didn't  know,  then;  wheth- 
er that  was  the  Sedlacek  dog,  or 
not,  that  jumped  off  the  bank? 

A.  No ;  only  what  his  nephew  told 
me. 

Q.  That  is  all  you  did  know 
about  it)  then,  what  his  nephew  told 
you? 

A.  No,  I  knew  it  was  his  dog;  but 
to  make  sure  I  asked  him,  and  he 
told  me.  ■ 

Q.  Why  did  you  ask  him? 

A.  I  thought  maybe  it  was  some- 
body else's.  I  didn't  see  the  dog 
there  before  he  jumped  out  of  the 
weeds  off  the  bank.  The  next  morn- 
ing defendant  said  that  the  dog  was 
his  son's,  but  that  he  stayed  down 
at  his  place.  John  F.  Sedlacek  said 
that  this  dog  belonged  to  his  uncle 
John.  There  was  nothing  said  about 
the  dog  running  out  at  automobiles. 
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Mrs.  Mellicker,  testifying  with 
less  detail,  says:  She  saw  the  dog. 
"He  just  ran  off  the  bank  in  front 
of  the  car,  and  that  is  all  I  saw. 
There  was  not  much  time  between 
the  time  I  saw  the  dog  jump  off  the 
bank  in  front  of  the  -^ar  before  the 
car  struck  him;  didn't  see  the  dog 
in  the  road  after  the  accident ;  heard 
him  squealing;  had  a  moment's 
glance  of  him  when  he  jumped  down 
in  front  of  the  car;  noticed  he  was 
brown,  with  a  white  collar  around 
his  neck,  and  a  white  breast.  He 
ran  off  the  bank  and  right  toward 
the  car,  in  front  of  the  car.  He 
started  to  bark,  and  then  ran  in 
front  of  the  car,  and  thai,  is  all  I 
saw.  I  have  told  all  the  dog  did 
there  at  that.time." 

She  ialso  describes  her  injuries, 
where  they  had  been,  where  they 
were  going,  and  so  on.  Another 
witness  testifies  to  being  with  plain- 
tiff's husband  at  defendant's  home 
the  next  day;  says  there  was  quite 
a  conversation,  but  witness  did  not 
remember  much  of  it;  did  not  pay 
much  attention.  Defendant  said  he 
did  not  think  his  dog  would  go  out 
that  far  from  the  house.  The  dog 
was  there;  says  the  dog  was  a  me- 
dium dog,  dark  on  the  back,  brown 
and  white  around  the  neck.  De- 
fendant said  his  dog  wouldn't  run 
that  far  from  the  house;  said  the 
dog  would  run  out  and  bark  at  peo- 
ple in  front  of  the  house,  but  would 
not  go  that  far ;  said  it  was  his  son's 
dog,  but  the  dog  made  his  home 
there  at  the  present  time,  ,  the  de- 
fendant's house;  says  the  dog  ran 
out  and  barked  at  his  front  wheel 
twice  that  summer.  Witness  passed 
defendant's  eight  or  ten  times  dur- 
ing the  two  months ;  thinks  defend- 
ant's son  Frank  was  present  at 
the  conversation.  Another  witness 
says :  A  dog,  which  he  describes  as 
a  brownish  dog,  yellow  back  and 
white  collar,  a  little  white  on  hds 
neck,  came  out  twice  as  he  passed 
defendant's  place.  He  would  come 
bouncing,  as  if  he  would  chew  the 
tire  off  the  car;  would  follow  for  a 
rod  or  so,  and  if  you  would  speed 
up  he  would  alow  up  and  go  back. 


"This  was  in  the  summer  of  1918. 
We  were  out  pleasure  riding.  I  was 
going  12  or  15  miles  an  hour,  and 
the  dog  couldn't  catch  me.  I  would 
be  pretty  far  along  before  the  dog 
got  to  run  out  there.  He  wouldn't 
follow  far." 

This  is  the  substance  of  plaintiff's 
testimony  in  regard  to  the  transac- 
tion itself,  although  we  have  not 
attempted  to  go  into  any  detail  as  to 
the  injuries,  damages,  and  so  on. 

Defendant  testifies:  That  the 
next  day  after  the  accident,  when 
plaintiff's  husband  came,  his  son 
and  John  F.  were  there.  Witness 
examined  the  dog,  to  see  if  there 
were  any  wounds  or  sore  spots,  or 
that  the  dog  flinched.  There  were 
none,  and  the  dog  did  not  flinch  or 
limp.  He  tells  how  the  dog  came  to 
be  on  his  premises ;  that  his  brother- 
in-law  rented  his  farm,,  and  brought 
the  dog  with  him.  The  brother-in- 
law  lived  there  about  a  year  and  a 
hi.lf,  and  moved  to  town,  and  a 
neighbor  took  the  dog.  A  hog  bit 
the  dog  at  the  neighbor's,  and  he 
ran  away,  and  went  to  another 
neighbor's,  adjoining  defendant's 
farm,  and  this  dog  came  to  his  place. 
Defendant's  son  was  to  move  on  the 
neighbor's  place,  but,  not  having  yet 
moved,  was  living  with  defendant. 
"The  dog,  after  staying  a  week  or  so 
at  the  neighbor's,  without  anyt^ng 
to  eat,  came  to  my  place,  don't  Imow 
whether  he  followed  us,  or  the  otiier 
dogs  that  were  with  us."  Defend- 
ant's son  moved  to  the  neighbor's 
place  about  tiie  1st  of  January. 
"After  ray  son  moved,  I  took  the  dog 
over  there  and  tied  him  up.  After 
he  kept  coming  back,  I  took  a  switch 
and  switched  him,  trying  to  drive 
him  back  to  where  he  used  to  stay; 
switched  him  five  or  six  times.  I 
did  not  have  knowledge  that  this 
dog  had  the  habit  of  running  out 
after  cars.  Twice  I  saw  him  run 
out  into  the  road  and  bark  at  an 
automobile.  The  last  time  was  in 
the  spring  of  1918;  never  saw  him 
run  out  and  snap  at  automobiles. 
The  second  time  he  ran  out,  1  called 
him  back  and  switched  him.  Since 
then,  I  have  taken  particular  notice 


Digitized  by  Google 


MELLICKBR 

(JTeHoftcr  v.  Bcdlacekt  — 

to  see  whether  he  went  out,  and  I 
Jiever  saw  him." 

He  denies  the  conversation  tes- 
tified to  by  Mr.  Mellicker  the  next 
day,  and  gives  his  version  of  %  and 
says  the  dog  might  have  been  at  his 
place  for  a  little  more  than  eight 
months  before  the  accident.  After 
witness  switched  the  dog  to  make 
him  go  away,  he  would  not  go,  but 
after  that  he  stayed  at  defendant's 
place  aU  the  time.  He  did  not  feed 
him;  his  folks  did;  has  one  dog 
there,  besides  this  one ;  says  he 
thought  he  had  broken  the  dog  of 
running  out  The  dog  has  stayed 
■at  defendant's  place  since  the  acci- 
dent. Some  days»  Sunday  after- 
noons, there  would  be  twenty-five 
cars  pass  by,  and  the  dog  paid  no 
-attention ;  knows  tiiis  of  his  positive 
knowledge. 

Witness  Dehner  says :  He  was  at 
tile  place  of  the  accident  about  five 
minutes  afterwards.  It  was  dark, 
-and  a  foggy  night,  misting  heavily, 
more  like  rain.  It  was  impossible  to 
see  through  the  wind  shield.  (Last 
Answer  stricken  on  plaintiff's  mo- 
tion.) Says  he  has  passed  defend- 
ant's place  seventy-five  or  one  hun- 
dred times  during  the  year  1918; 
saw  the  brown  and  white  dog  in  the 
yard.  He  never  ran  out  at  the  auto- 
mobile of  the  witness.  "I  am  forty- 
six,  my  eyes  are  good,  and  I  say  it 
would  be  impossible  to  see  more 
than  2  feet  out  in  the  dark  that 
night,  and  see  an  object." 

Another  witness  testifies  to  hav- 
ing passed  defendant's  place  many 
times,  fifty  or  one  hundred,  in  1918, 
and  at  none  of  these  times  did  the 
•dog  ever  run  out  or  bark,  or  attempt 
to  bite  the  car;  noticed  the  dog  there 
in  the  yard.  Other  dogs  had  run 
out  and  barked  at  his  automobile. 
Other  vritnesses  gave  similar  testi- 
mony. 

John  F.  Sedlacek  denies  telling 
Mr.  Mellicker  that  the  dog  was  his 
uncle's;  examined  the  dog  at  de- 
fendant's house  the  next  day,  and 
there  were  no  bruises,  and  there  was 
no  flinching;  made  a  careful,  critical 
«xamination;  has  passed  defend- 
ant's place  ten  to  twenty  times  a 


\  SEDLACEK.  265 

oieo,  — t  n»  N.  W.  19T.) 

month  prior  to  the  accident.  Some- 
times he  saw  the  dog  in  the  yard, 
and  sometimes  he  would  not.  The 
dog  never  came  out  to  chase  his  au- 
tomobile, and  never  followed  him. 
Mellicker  and  wife  came  to  the 
house  of  witness  after  the  accident ; 
went  out  with  a  lantern.  They  had 
no  light.  They  told  of  the  accident; 
mentioned  the  accident,  and  said  the 
automobile  ran  into  a  little  brown 
dog;  examined  the  dog  the  next  day, 
and  there  was  nothing  the  matter 
with  him. 

Defendant's  son  Frank,  nineteen 
years  of  ^ge,  says  he  saw  the  dog 
examined  the  next  day,  and  saw  him 
walk  and  run,  and  there  were  no 
signs  of  lameness.  In  the  conversa- 
tion next  day,  Mr.  Mellicker  com- 
plained of  the  roads  being  rough. 
Another  witness  says  the  road  was 
rough,  with  sods  in  the  middle;  the 
next  morning  w£s  at  the  place  of 
the  accident,  and  noticed  where  the 
automobile  was  sitting,  and  that  the 
tracks  came  diagonally  from  the 
north  side  of  the  road  to  the  south 
side,  across  the  rough  part,  over  the 
sods.  The  automobile  had  been 
turned  back  on  its  wheels;  heard  a 
conversation  the  next  morning  be- 
tween someone  who  gave  his  name 
as  Mellicker,  and  anoUier,  Ellis,  who 
lived  at  the  county  farm,  where 
plaintiff  and  husband  lived,  as  fol- 
lows :  "  'This  is  Mellicker  talking.* 
He  said  he  couldn't  come  back  to 
work  the  next  morning ;  that  he  had 
an  accident;  and  Ellis  says:  *You 
better  sell  the  damn  thing;  that's 
not  the  first  one  you  had.'  " 

He  testifies  further  that  there  was 
a  little  bank  on  each  side  of  the  road 
at  the  place  of  the  accident,  and  a 
small  depression  on  each  side  of  the 
roadway,  for  the  water  to  run;  a 
good  track  on  each  side  of  the  road, 
one  side  as  good  as  the  other;  could 
see  no  reason  why  a  man  driving 
along  there  should  cross  over  to  the 
other  side.  The  track  going  across 
there  went  up  to  the  automobile,  and 
did  not  go  any  farther. 

Another  witness  says  the  dog  in 
question  was  more  than  twelve 
years  bid.  He  has  known  him  that 
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long.  Twelve  years  ago  the  dog  was 
at  Dvorsky's,  his  neighbor  across 
the  road,  and  is  the  neighbor  re- 
ferred to  by  defendant.  During  the 
twelve  years  he  has  known  the  dog, 
never  saw  him  run  out  at  automo- 
biles. He  barks,  and  that  is  about 
all ;  never  saw  him  outside  the  house 
yard ;  lives  about  a  mile  and  a  half 
from  defendant. 

In  rebuttal,  Mr.  Mellicker  denies 
the  phone  conversation,  and  denies 
crossing  the  road  diagonally. 

By  the  errors  assigned,  the  de- 
fendant challenges  the  sufficiency  of 
the  evidence  to  sustain  the  verdict; 
that  the  court  erred  in  not  sustain- 
ing the  motion  to  direct  a  verdict  for 
defendant  at  the  close  of  plaintiff's- 
testimony,  and  all  the  testimony; 
that  the  court  erred  in  admitting 
and  excluding  evidence ;  erred  in  re- 
fusing instructions  asked  by  the  de- 
fendant and  in  the  instructions 
given. 

1.  Appellant  argues  at  some 
length  that  he  is  not  liable  under  § 
2S40  of  the  Code.  They  cite  Brown 
V.  Moyer,  —  Iowa,  — ,  171  N.  W. 
297,  and  other  cases,  to  sustain  their 
position  that  to  authorize  a  recovery 
under  the  statute  it  must  be  shown 
that  the  dog  was  worrying,  maim- 
ing, or  killing  a  domestic  animal,  or 
that  it  was  attacking  or  attempting 
to  bite  a  person.  Counsel  state  in 
argument  that  the  purpose  of  argu- 
ing that  the  case  is  not  within  the 
statute  is  that  there  is  no  statement 
in  the  record  by  appellee  that  they 
are  not  claiming  under  the  statute, 
and  that  they  therefore  argue  the 
question,  lest  it  may  be  presented  by 
appellant.  There  is  no  evidence  in 
the  record  to  show  that  the  dog  in 
question  was  doing  any  of  the  things 
enumerated  in  the  statute.  It  will 
not  be  necessary  to  consider  this 
question,  because  appellee  says  that 
tiie  plaintiff  is  not  claiming  under 
the  statute,  but  that  a  recovery  is 
sought  under  the  common-law  rule; 
that  there  is  no  claim  that  the  dog 
in  question  attacked  or  attempted  to 
bite  a  person.  Appellee  contends 
that  the  owner,  or  one  who  harbors 
a  vicious  dog,  is  liable  for  the  in- 


juries committed  by  it.  and  that  tixi 
liability  is  imposed,  not  because  of 
ownership,  but  because  of  posses- 
sion and  the  duty  to  care  for  the 
animal.  They  cite  Alexander  v. 
Crosby,  143  Iowa,  50.  119  N.  W. 
717 ;  Marsel  v.  Bowman,  62  Iowa, 
57,  17  N.  W.  176;  Sanders  v.  O'Cal- 
las^n,  111  loWa.  574, 82  N.  W.  969. 
Appellee  concedes  that  it  is  the  law 
in  this  state  that  at  common  law  the 
owner  of  the  dog  cannot  be  held  re- 
bponsible  for  the  acts  of  the  do^ 
unless  it  is  made  to  appear  that 
the  dog  was  vicious,  and  that  the 
owner  had  either  actual  or  construc- 
tive notice  of  its  vicious  propensi- 
ties. Brown  v.  Moyer,  supra. 

They  further  contend  that  the 
common-law  rule  is  changed  by  the 
statute  in  but  two  particulars,  name- 
ly, that  it  makes  the  owner  alone  re- 
sponsible, and  dispenses  with  proof 
of  scienter,  and  that  in  this  action 
it  is  immaterial  whether  the  defend- 
ant was  the  owner  or  harborer  of 
the  dog;  his  liability  remains,  the 
same ;  and  that  the  difference  is  the 
question  of  scienter,  which  they  con- 
tend has  been  established  by  the  evi- 
dence. 

2.  The  dog  in  question  had  a  right 
in  the  highway,  un-  A«i««i—ri»fct 
less  it  was  a  vi-  «'  *■ 
cious  dog  within  the  ■ 
meaning  of  the  law.  and  in  that  case 
he  would  be  a  nuisance,  or  perhaps 
ttiere  would  be  negligence  in  fail- 
ing to  restrain  him,  and  if  the  de- 
fendant, as  the  owner  or  harborer, 
had  knowledge  of  its  vicious  propen- 
sities, and  plaintiff  was  injured  be- 
cause of  sudi  viciousness,  defendant 
would  be  liable,  unless,  perhaps,  he 
was  excused  by  the  fault  of  the 
plaintiff.  Ibid. ;  Alexander  v.  Cros- 
by, 143  Iowa,  50,  52,  119  N.  W.  717. 
If  the  dog  was  not  a  vicious  dog,  it 
follows,  of  course,  that  defendant 
could  have  no  knowledge  thereof. 
Was  the  dog  a  vicious  dog?  Plain- 
tiff's evidence  shows  that  about  four 
times,  during  the  summer,  the  dog 
ran  out  from  defendant's  yard  into 
the  highway  and  barked  ox*  chased 
automobiles,  and  on  one  occasion  at- 
tempted to  bite  the  wheel.  There  is 
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not  a  word  of  evidence  in  the  entire 
record  that  the  do£:  ever  attacked  or 
attempted  to  bite  any  person  or  any 
domestic  animal.  On  the  other 
hand^  a  number  of  witnesses  testify 
to  having  passed  the  place  hundreds 
of  times,  and  the  dog  did  nothing. 
On  the  occasion  in  question,  plain- 
tiff's husband  testifies  in  greater  da- 
tail  as  to  what  the  dog  did,  and  says : 
"He  just  jumped  off  the  bank  about 
4  feet  from  me,  and  just  as  he 
barked  I  hit  him  with  the  front 
wheel  on  the  inside." 

And  again : 

Q.  Now,  that  is  all  the  dog  did, 
just  as  you  testified  here? 
A.  Yes,  sir. 

Q.  And  that  was,  that  he  barked 
at  the  front  wheel,  and  after  he  did, 
you  struck  him  with  the  automobile? 

A.  Yes,  sir. 

The  wife  testifies:  "He  started 
to  bark,  and  then  ran  in  front  of  the 
car,  and  that  is  all  I  saw." 

This  is  the  sum  and  substance  of 
it  all.  Appellee  says  in  argument; 
"If  a  person  has  a  dog  in  his  posses- 
sion for  a  considerable  length  of 
time  and  such  dog  has  all  that  time 
been  in  the  habit  of  rushing  into  the 
highway,  in  front  of  the  owner's 
residence,  and  of  barking  at,  chas- 
ing, worirying,  or  attacking  a  pass- 
ing team  in  a  ferocious  manner,  a 
question  is  presented  to  the  jury  to 
find  whether  the  owner  was  aware 
of  such  habit,"  etc. 

And  again:  "It  is  immaterial 
whether  the  dog  was  attacking  a 
person,  or  some  other  animal,  the 
liability  for  the  damages  remains 
the  same." 

But  it  does  not  appear  that  this 
animal  was  attacking  any  person  or 
animal,  or  chasing  or  worrying  or 
attaddng  passing  teams,  in  a  fero- 
cious manner.  An  animal,  a  horse 
or  team  for  instance,  might  be 
frightened  by  a  dog  running  at,  or 
biting.  Not  so  with  an  automobile. 
Most  of  the  cases  are  where  there 
was  an  attack  of  some  kind  by  wor- 
rying or  biting,  or  the  appearance 
of  a  ferocious  attack,  and  we  assume 
it  is  for  that  reason  that  the  defini- 
tions for  "vicious,"  or  "vicious  ani- 


SEDLACEK.  26T 

oiCB,  — ,  179  N.  W,  197,) 

mal,"  are  not  plentiful.  One  natu- 
rally gets  the  idea  that  there  is  an 
element  of  savagery  or  fierceness, 
ferociousness  or  mischievousness,  as- 
in  worrying  other  animals,  as  & 
sheep-worrying  dog,  etc.  In  40  Cyc. 
2G3,  note,  it  is  said,  quoting  from  a 
Georgia  case,  that  "a  vicious  animal 
is  any  individual  of  a  vicious  species, 
or  a  vicious  individual  of  a  harmless 
species." 

And. at  the  same  page  it  is  said 
that  a  vicious  propensity  is  not  con- 
fined to  a  disposition  on  the  part  of 
a  dog  to  attack  every  person  he 
might  meet,  but  includes  as  well  a 
natural  fierceness  or  disposition  for 
mischievousness,  as  might  occasion- 
ally lead  him  to  attack  human  beings 
without  provocation.  In  2  Cyc.  415^ 
it  is  said  that  one  may  kill  a  vicious 
animal  in  necessary  defense  of  him- 
self or  the  members  of  his  house- 
hold, or  under  circumstances  which 
indicate  danger  that  property  will 
be  injured  or  destroyed  unless  the 
aggressor  is  killed ;  but  it  seems  that 
such  a  killing  is  justified  only  where 
the  animal  is  actually  doing  injury. 
See  also  Marshall  v.  Blacl^hiro,  44 
Iowa,  475.  The  right  to  kill  is,  of 
course,  controlled  by  the  statute 
more  or  less;  but  we  are  speaking 
now  only  of  the  meaning  of  the  word 
"vicious."  In  Merritt  v.  Matchett, 
135  Mo.  App.  176,  181,  115  S.  W. 
1068,  an  instruction  was  approved 
in  this  form:  "The  jury  are  in- 
structed that  what  is  meant  by  the 
term,  *a  vicious  propensity'  in  an 
animal,  is  such  a  propensity'  that 
the  dog  might  attack  or  injure  the 
safety  of  persons  without  being  pro- 
voked so  to  do." 

In  4  0.  J.,  at  page  104,  it  is  said 
that  under  the  common  law  it  is  in- 
cumbent on  one  complaining  of  the 
savage  act  of  a  dog  to  prove  its  vi- 
cious propensity,  etc.  In  Sanders  v. 
Teape,  51  L.  T.  N.  S.  263,  cited  in 
note  at  page  99,  in  3  C.  J.,  where  a 
dog  playing  in  a  garden  jumped  over 
a  wall  and  struck  plaintiff,  who  was 
digging  a  hole,  it  was  held  that  the 
owner  of  the  dog  was  not  liable.  3 
C.  J.,  p.  104,  note  citing  Briscoe  v. 
Alfrey,  61  Arit.  196,  80  1<.R.A.  607, 
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64  Am.  St.  Rep.  203,  32  S.  W.  505, 
■and  other  cases,  states  that  "the  vi- 
cious dog  in  general,  and  the  odious 
sheep  killer  in  particular,  are  under 
the  laws  of  special  condemnation." 
=  In  1  R.  C.  L.  1116,  we  find :  "But 
a  cross  and  savage  disposition  on  the 
part  of  a  dog  is  not  necessary  in 
order  to  impose  liability  on  its  own- 
er for  its  assault;  he  is  equally  re- 
sponsible where  it  appears  that  the 
dog  had  a  propensity  to  bite,  only  in 
play,  if  he  knew  of  such  mischievous 
habit,  and  injury  results." 

And  &t  page  1117:  "Also,  if  a 
dog  is  not  always  dangerous,  but  is 
likely,  as  its  owner  knows,  to  bite 
either  man  or  beast  only  at  particu- 
lar seasons,  or  under  particular  cir- 
cumstances, then,  against  those  sea- 
sons and  circumstances,  and  that 
kind  of  mischief  to  be  apprehended 
in  them,  the  owner  insures  at  his 
peril." 

The  same  thought  is  carried  into 
the  statute  (§  2340)  making  it  law- 
ful for  any  person  to  kill  a  dog 
caught  in  the  act  of  worrying  or 
killing  domestic  animals,  or  attack- 
ing or  attempting  to  bite  persons, 
and  so  on.  Clearly  the  accident  in 
this  case  was  not  caused  by  any  vi- 
-woio«»e,ii-  cious  act  of  the  dog. 
bariEiBv  mt  At  most,  he  simply 

chine,  and  jumped  down  from  the 
bank.  He  may  have  been,  and  doubt- 
less was  at  that  time  of  night,  asleep 
on  the  top  of  the  bank,  and  sur- 
prised, provoked  by  the  approach  of 

-ii«biii*Tf-     fte  dose  to 

ATertnrniBff       nim>  then  jumped 

These  circumstances  were  somewhat 
different  from  those  testified  to-  by 
plaintiff's  two  witnesses,  about  the 
dog  running  out  from  the  yard,  and, 
it  seems  to  us,  so  different  that,  even 
though  defendant  should  be  held  to 
have  had  notice  of  what  the  dog  had 
done  before,  it  would  not  be  notice 
of  the  alleged  vicious  propensity  of 
the  dog  at  the  time  in  question,  or 
put  the  defendant  on  his  guard,  and 
require  him,  as  an  ordinarily  pru- 
dent person,  to  anticipate  the  injury 
which  did  happen.  In  3  C.  J.  96,  in 


the  note  to  the  citation  given,  it  is 
said  that  under  such  circumstances 
it  is  not  enough  to  show  constructive 
knowledge,  but  ttk&t  it  must  be  ac- 
tual knowledge,  particularly  in  the 
absence  of  proof  that  the  animal  was 
of  a  savage  and  ferocious  nature. 
In  3  C.  J.,  at  page  92,  §  321,  it  is 
said :  "It  may  be  necessary  further 
to  take  into  consideration  the  ques- 
tion whether  the  act  complained  of 
is  one  which  the  owner  could  or 
could  not  have  anticipated." 

See  also  same  volume,  p.  95,  §326. 
See  also  Malony  v.  Bishop,  —  Iowa, 
— .  2  L.RjV.(N.S:)  1188,  105  N.  W. 
407,  19  Am.  Neg.  Rep.  230. 

And  in  1  R.  C.  L.  1117,  on  the 
question  of  scienter,  it  is  said  that 
knowledge  that 'a  dog  is  ferociously 
disposed  toward  cattle  is  ordinari^ 
not  notice  that  it  will  attack  persons, 
and  that  under  the  modem  doctrine 
it  is  sufiicient  to  show  Uiat  the  ani- 
mal would  be  likely  to  commit  an  in- 
jury similar  to  the  one  complained 
of. 

Many  cases  are  cited  by  appellant 
on  the  question  of  scienter,  but  in 
view  of  what  we  have  said  we  deem 
it  unnecessary  to  discuss  that  ques- 
tion further.  It  should  be  said  in 
this  connection  that  there  is  a  sug- 
gestion in  the  testimony  of  plain- 
tiff or  her  husband,  which  is  in  the 
nature  of  a  conclusion,  that  the  dog 
came  from  the  cornfield  at  the  side 
of  the  road ;  but  neither  testity  that 
they  saw  that,  but,  on  the  contrary, 
both  say  that  the  fiist  they  saw  of 
the  dog  he  was  on  the  bank.  The 
dog  did  not  run  into  the  automobile, 
but,  on  the  contrary,  the  automobile 
ran  into  the  dog.  The  same  result 
would  have  happened  if  the  dog  was 
not  vicious,  or  whether  it  was  a 
sheep  or  a  hog.  At  any  rate,  the 
theory  upon  which  the  case  was 
tried  was  along  the  lines  we  have 
suggested  as  to  the  vicious  char- 
acter. The  court  instructed  along 
that  line  in  three  or  four  instruc- 
tions. In  instruction  5  the  court 
said:  "(5)  It  is  t^e  law  of  this 
state  that  if  a  persori  owns  or  har- 
bors a  vicious  dog  at  his  place,  which 
he  permits  to  run  at  large  and  on 
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the  public  highway  near  his  place, 
and  that  he  knows  or  should  have 
known  by  the  exercise  of  reasonable 
care  that  said  dog  was  vicious  and 
likely  to  attack  and  injure  persons 
while  passing  along  said  highway, 
then  and  in  that  event  the  person 
who  owns  or. harbors  said  vicious 
dog  is  liable  for  the  injuries  com- 
mitted by  it,'* 

Again,  in  the  same  instruction, 
the- court  placed  the  burden  of  proof 
upon  plaintiff  to  show  that  defend- 
ant "knew,  or  should  have  known  by 
the  exercise  of  reasonable  care,  that 
said  dog  was  vicious  and  likely  to 
attack  and  injure  persons  while 
passing  along  the  said  public  high- 
way, and  that  the  dog  did  attack  the 
car  in  which  plaintiff  was  riding," 
and  so  on.  The  same  thought  is  in 
some  of  the  other  instructions. 
There  is  no  evidence  that  the  dog  did 
attack  the  car.  There  is  no  evidence 
in  the  record  to  show,  or  from  which 
defendant  had  or  should  have  had 
knowledge,  that  this  dog  was  likely 
to  attack  and  injure  persons  while 
passing  along  the  highway.  The  in- 
—  struction  is  the  law 
a»£ellee  to  of  the  case,  and  the 
SL-SSSfoi'  plaintiff  did  not  es- 
tablish  by  evidence 
matters  which  she  was  required  to 
show,  under  the  instructions.  And 
this  is  so,  eveiv  though  it  be  argued 
that  the  trial  court  placed  a  greater 
burden  upon  plaintiff  than  should 
have  been  done.  Appellant  makes 
the  further  complaint  of  the  instruc- 
tions just  referred  to,  that  it  is  error 
to  instruct  on  matter  not  pleaded,  or 
on  which  there  is  no  evidence,  and 
they  cite  Zellmer  v.  McTaigue,  170 
Iowa,  534,  538,  153  N.  W.  77. 

Furthermore,  the  jury  may  have 
reasoned  that  the  court  thought,  and 
intended  to  intimate,  that,  because 
plaintiff's  evidence  showed  tiiat  on 
a  few  occasions  the  dog  had  run  out 
and  chased  automobiles,  it  was  likely 
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to  attack  persons.  As  said,  there 
was  no  evidence  that  the  dog  had 
ever  attacked  any  person  or  domes- 
tic animal.  It  is  clear  that  it  cannot 
be  said  from  the  evidence  that  this 
dog  was  in  the  habit  of  doing  what 
hd  did.  We  hold  that  under  the  rec- 
ord the  dog  was  not  a  vicious  dog 
within  the  meaning  of  the  law,  and 
that  the  evidence  dees  not  support 
the  verdict,  under  the  evidence  and 
the  law,  and  under  the  instructions 
given  by  the  court.  It  seems  to  us 
^at,  if  a  showing  is  warranted  here, 
nearly  every  farmer  in  Iowa  owning 
a  shepherd  dog  would  be  liable  sev- 
eral times  a  year.  We  may  say,  in 
passing,  that  it  is  a  close  question 
whether  plaintiff  and  her  husband 
were  able,  under  the  circumstances, 
to  identify  the  dog  as  the  dog  kept 
by  defendant.  Possibly  this  was  a 
question  for  the  jury,  and  we  do  not 
determine  the  question.  It  is  chiimed 
by  appellant  that  plaintiff's  hus- 
band drove  the  car  across  the  road  at 
the  dog,  and  for  this  reason,  and 
because  of  the  speed  of  the  car  on 
a  road  that  was  rough  in  the  middle, 
and  the  other  circumstances,  plain- 
tiff and  her  husband  were  guilty  of 
contributory  negligence.  It  occurs 
to  us  there  is  force  in  some  of  these 
suggestions;  but  there  was  a  con- 
flict in  regard  to  some  of  these  mat- 
ters, and  they  were  for  the  jury. 

Other  questions  are  argued,  some 
of  which  are  in  regard  to  rulings  on 
evidence,  offered  instructions,  and  so 
on,  which  are  not  likely  to  occur  on 
a  retrial  of  the  case,  if  there  should 
be  another  trial.  As  to  some  of  the 
other  questions,  it  is  unnecessary  to 
determine,  in  the  view  we  take  of 
the  case. 

For  the  reasons  given,  the  cause 
is  reversed  and  remanded. 

Stevens,  Evans,  and  Salinger,  JJ., 

a}ncur. 

Weaver,  Ch.  J.,  and  Ladd  and 
Arthur,  JJ.,  dissent. 
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ANNOTATION. 

LUbillty  for  cUmaget  doe  to  doff  mterfering  widi  travel  m  highway. 


The  annotation  does  not  purport  to 
cover  cases  where  a  dog  has  inflicted 
injuries  by  actually  biting  a  person. 

One  who  keeps  a  dog  with  knowl- 
•edge  that  it  is  in  the  habit  of  running 
•out  and  barking  at  wayfarers,  and  at 
teams  passing  along  the  highway,  will 
be  liable  for  injuries  occurring  as  the 
result  of  the  dog  running  out  and 
Isarking  at  a  horse,  causing  it  to  be- 
come frightened  and  run  away.  Jones 
V.  Carey  (1891)  9  Houst.  (Del.)  214, 
31  Atl.  976;  Cameron  v.  Bryan  (1893) 
89  Iowa,  214,  56  N.  W.  434,  1  Am.  Neg. 
<Cas.  103;  Knowles  v.  Mulder  (1889) 
74  Mich.  202,  16  Am.  St.  Rep.  627,  41 
N.  W.  896;  Carlson  v.  McEwen  (1912) 
Rap.  Jud.  Quebec  41  S.  G.  473,  3  D.  L. 
R.  787,  Ann.  Cas.  1912D,  995;  Vital  v. 
Tetreault  (1888)  33  Lower  Can.  Jur. 
20,  4  Montreal  L.  R.  204;  Reed  v.  King 
(1858  )  30  L.  T.  (Eng.)  290;  Birdsall 
V.  Merritt  (1917)  38  Ont  L.  Rep.  687, 
36  D.  L.  R.  .260. 

One  who,  with  knowledge  that  her 
dog  made  a  practice  of  jumping  at 
horses'  nOses,  took  the  dog  with  her 
while  she  was  traveling  on  a  public 
highway,  was  held  in  Putnam  v.  Wigg 
(1891)  59  Hun,  627,  37  N.  Y.  S,  R.  304, 
14  N.  y.  Supp.  90,  to  have  been  prop- 
erly held  liable  for  the  injuries  re- 
sulting to  the  driver  of  a  horse  which 
became  frightened  when  the  dog 
jumped  at  his  nose,  and  while  back- 
ing was  struck  by  the  driver  with  a 
whip,  after  which  the  horse  gave  a 
sudden  jerk  and  the  driver  was  thrown 
from  the  buggy  and  injured. 

And  in  order  that  one  may  recover 
for  damages  caused  by  a  dog  frighten- 
ing a  horse,  it  is  not  necessary  that 
the  dog  should  have  bitten  or  attacked 
the  horse,  but  it  is  sufficient  that  the 
horse  was  frightened  by  the  dog  bark- 
ing at  him.  Schmid  v.  Humphrey 
(1878)  48  Iowa,  652,  30  Am.  Rep.  414. 

So,  too,  in  Crowley  v.  Groonell 
(1901)  73  Vt  45,  55  L.R.A.  876,  87  Am. 
St.  Rep.  690,  50  Atl.  546,  where,  a  dog 
jumped  up  at  an  old  man  walking 


along  a  highway,  and  putting  his  feet 
upon  him  threw  him  to  the  ground, 
injuring  him,  the  court  held  that  the 
fact  that  an  assault  committed  by  a 
dog  in  jumping  upon  a  stranger  and 
injuring  him  resulted  merely  from  its 
mischievous  or  playful  propensities 
will  not  absolve  the  owner  from  lia- 
bility, if  he  knew  of  the  dog's  disposi- 
tion to  commit  such  injuries,  or  knew 
enough  of  its  habits  to  convince  a  man 
of  ordinary  prudence  of  its  inclination 
to  commit  them. 

On  the  other  hand,  it  has  been  held 
that  one  who  owns  a  dog  that  chases 
and  jumps  in  front  of  bicycles  or 
motorcycles  will  not  be  liable  for  in- 
juries sustained  by  a  rider,  as  a  result 
of  being  thrown  from  his  machine 
when  it  comes  in  contact  with  the  dog, 
where  there  is  no  evidence  that  the 
ownet  of  the  dog  knew  of  such  dan- 
gerous or  vicious  propensities.  Milli- 
gan  V.  Henderson  [1915]  S.  C.  (Scot) 
1030,  court  of  sessions  cited  in  Mews' 
Dig.  1911-15,  p.  22;  Robertson  v.  Boyce 
[1912]  South  African  L.  R.  A.  D.  367, 
cited  in  2  English  &  Empire  Dig.  p. 
233,  note. 

And  in  an  action  to  recover  for  in- 
juries sustained  by  being  struck  by  a 
team  frightened  by  a*  dog,  in  which 
the  complaint  alleges  negligence  upon 
the  part  of  the  owner  of  the  dog  in 
keeping  it  with  knowledge  of  its  vi- 
cious propensities,  the  plaintiff  must 
prove  that  the  defendant  was  the  own- 
er of  the  dog  with  knowledge  of  its 
vicious  propensities,  or  prove  circum- 
stances from  which  it  must  appear  to 
all  reasonable  persons  that  he  .nast 
have  had  such  knowledge.  Mabrey  v. 
Haverstick  (1912)  175  III.  App.  309. 

So,  it  was  held  that  there  could  be 
no  recovery,  as  there  was  no  evidence 
that  the  owner  of  the  dog  knew  of  its 
propensity  to  run  out  and  bark  at  pass- 
ing teams,  and  the  evidence  showed 
that  the  owner  of  the  team  was  negli- 
gent in  his  driving.  Ibid. 

So,  too,  the  owner  of  a  dog,  known 
to  him  to  be  in  the  habit  of  barking 
at  and  chasing  persons  or  horses  in 
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the  hisrhway,  is  not  bound  to  exercise 
more  than  ordinary  care  to  protect  the 
public  from  danger,  unless  the  acts  of 
the  dog  have,  with  the  owner's  knowl- 
edge, caused  injury,  or  have  been  of 
such  a  vicious  character,  as  to  be  list- 
ble  to  cause  injury.  Shaw  v.  Craft 
(1888)  37  Fed.  317.  And  see  the  re- 
ported case  (MELLiCKxat  v.  Sedlacek, 
ante,  269).  Yet,  if  the  dog  is  of  such 
a  vicious  character,  and  the  owner 
knows  it,  he  may  be  held  responsible. 
Cameron  v.  Bryan  (1893)  89  Iowa«  214, 
66  N.  W.  434,  1  Am.  Neg.  Cas.  103. 

If  a  person  has  a  dog  in  his  posses- 
sion for  a  considerable  length  of  time, 
and  such  dog  has  during  all  that  time 
been  in  the  habit  of  rushing  into  the 
highway  in  front  of  the  owner's  resi- 
dence, and  of  barking  at,  chasing,  wor- 
rying, or  attacking  passing  teams  in  a 
ferocious  manner,  a  question  is  pre- 
sented to  the  jury  to  find  whether  the 
owner  was  aware  of  such  habits,  or, 
if  not,  whether  he  was  negligent  in 
not  knowing  them.  The  facts  may  be 
such  that  th^  may  well  find  that  he 
ought  to  have  known  them,  and  so 
from  such  facts  imply  notice  to  him. 
The  length  of  time  such  vicious  habit 
is  shown  to  have  existed  has  an  im- 
portant bearing  upon  the  question 
whether  notice  or  knowledge  of  such 
habit  may  be  inferred  as  imputed  to 
the  owner.  Knowles  v.  Mulder  (1889) 
74  Mich.  202,  16  Am.  St.  Rep.  627,  41 
N.  W.  896. 

Permitting  a  dog  to  run  at  large 
without  a  muzzle,  contrary  to  law,  is 
not  the  proximate  cause  of  injury  to  a 
pedestrian  who  is  tripped  and  injured 
by  its  running  against  him.  Forsythe 
V.  Kluckhom  (1911)  150  Iowa,  126,  S3 
LJLA.(N.S.)  163,  129  N.  W.  739. 

And  in  Millns  v.  Garratt  (1906) 
Times,  March  6,  cited  in  2  English  & 
Empire  Dig.  p.  233,  where  one,  while 
cycling  in  a  public  street,  was  thrown 
down  by  coming  into  contact  with  a 
blind  dog,  it  was  held  to  be  no  evi- 
dence of  negligence  that  the  owner  of 
the  dog  let  it  run  in  the  street. 

But  in  Jones  v.  Owen  (1871)  24  L. 
T.  N.  S.  (Eng.)  587,  it  was  held  that  an 
owner  of  greyhounds,  who  coupled 
them  together  with  a  rope  and  per- 
mitted them  to  run  upon  the  highway 


without  being  led  or  otherwise  re- 
strained, was  properly  found  guilty  of 
negligence,  rendering  him  liable  for 
injuries  to  a  pedestrian  who  was  run 
into  by  them  and  thrown  by  the  rope. 
It  was  pointed  out  that  the  court  was 
not  confronted  with  the  question  mere- 
ly of  allowing  dogs  on  the  highway 
without  restraint,  but  of  coupling 
them  together  and  failing  to  lead  or 
guide  them. 

And  in  Ingham  on  Animals,  p.  379, 
Brogan  v.  Worton,  78  S,  C,  L.  Rev.  162, 
is  set  out  as  holding  that,  where,  the 
defendant,  seeing  a  cat  running  past 
in  a  public  street,  called  to  a  dog  be- 
side him  to  seize  it,  and  the  dog  ac- 
cordingly gave  chase  and  while  doing 
80  knocked  down  and  injured  a  child, 
the  former  acted  negligently  and  with- 
out due  care  for  passers-by,  and  was 
liable  in  damages.  Although  it  does 
not  appear  from  the  case,  as  set  out, 
that  defendant  was  the  owner  of  the 
dog,  yet  such  fact  is  of  little  impor< 
tance,  since  if  a  nonowner  could  be 
held  responsible  in  damages  for  his 
affirmative  act  in  setting  a  dog  in  mo- 
tion to  the  injury  of  another,  a  for- 
tiori, the  owner  would  be  liable  if  he 
committed  the  same  act. 

One  who  is  injured  as  the  result  of 
his  horse  running  away  because  it  was 
frightened  by  a  dog  that  barked  and 
bit  at  him  is  not  precluded  from  re- 
covering damages  for  the  injuries  be- 
cause of  the  fact  that  he  was  driving 
a  skittish  horse  in  an  unsafe  carriage. 
Chickering  v.  Lord  (1893)  67  N.  H. 
555,  32  Atl.  773. 

And  it  is  no  defense  to  an  action 
for  damages  resulting  from  a  dog  bark- 
ing at  and  frightening  a  horse  that  the 
owner  of  the  horse  was  traveling  on 
Sunday,  and  not  on  an  errand  of  ne- 
cessity or  charity.  Schmid  v.  Hum- 
phrey (1878)  48  Iowa,  662,  30  Am. 
Rep.  414. 

A  married  woman  cannot  be  charged 
with  harboring  a  dog  as  owner,  under 
proof  showing  no  more  than  that  the 
dog  belonged  to  her  husband,  but  that 
she  permitted  it  to  remain  on  the  home 
premises,  the  legal  title  to  which  was 
in  her,  so  as  to  make  her  liable  for 
injuries  sustained  by  reason  of  the 
dog  chasing  and  barking  at  a  horse. 
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causing  it  to  run  away.  Burch  v. 
Lowary  (1906)  131  Iowa,  719, 117  Am, 
St.  Rep.  443,  109  N.  W.  282. 

But  it  has  been  held  that  a  woman 
who  owns  and  controls  tiie  premises 
is  liable  for  injuries  to  one  driving 
upon  the  highway,  due  to  being  kicked 
by  his  horse  when  attacked  by  a  dog, 
although  the  dog  was  owned  by  her 
son,  who  lived  with  and  worked  for 
her.  Jenkinson  v.  Cogging  (1900)  123 
Mich.  7,  81  N.  W.  974. 

In  Denison  v.  Lincoln  (1881)  181 
Mass.  236,  an  action  for  injuries 
caused  by  the  shying  of  a  horse,  al- 
leged to  have  been  caused  by  the  ac- 
tions of  a  dog,  the  court  said  that  it 
would  not  say  that  there  was  error  in 
refusal  of  the  instruction  that  "if  the 
dog  did  not  leave  his  master's  prem- 
ises, and  did  not  go  within  15  feet  of 
the  plaintiflf's  horse,  and  did  not  bark 
or  make  any  noise,  the  dog  cannot  be 
said  to  have  attacked  the  plaintiff  or 
her  horse,"  since  the  whole  evidence 
was  not  reported,  and  it  could  not  be 
said  that  there  might  not  have  exist- 
ed in  the  acts  of  the  dog  certain  char- 
acteristics which  made  those  acts 
amount  to  a  demonstration  of  attack, 
which  would  naturally  cause  a  horoe 
to  shy,  though  the  dog  did  not  leave 
his  master's  premises,  nor  go  within 
15  feet  of  the  horse,  or  bark,  or  make 
axiy  noise. 

Evld«nea  of  Bpaelal  luiUto  of  animals. 

In  Johnstone  v.  Tuttle  (1907)  196 
Mass.  112,  81  N.  E.  886,  where  it  was 
claimed  that  a  horse  started  in  con- 
sequence of  a  dog  running  under  the 
wagon,  it  was  held  error  to  exclude 
evidence  that  the  horse  had  formed 
the  habit  of  starting  without  any  dis- 
turbing cause. 

Under  statnte. 

Under  a  statute  making  the  owner 
of  a  dog  liable  for  injury  inflicted  by 
him  on  one  traveling  on  the  highway, 
the  owner  of  a  dog  is  liable  for  in- 
juries received  by  one  from  being 
thrown  out  of  his  wagon  on  the  street, 
upon  his  horse  becoming  unmanage- 
able because  bitten  by  the  dog.  Mala- 
fronte  v.  Miloni  (1913)  86  R.  L  225, 
86  Atl.  146. 

So,  too,  under  a  statute  making  the 
owner  or  keeper  of  a  dog  liable  if  the 


dog  assault,  or  bite,  or  otherwise  in- 
jure any  person  traveling  on  the  his^i- 
way,  the  keeper  of  a  dog  was  held 
liable  for  injuries  to  one  driving  upon, 
the  highway,  from  being  kicked  by 
his  horse  when  attacked  by  the  dog. 
Jenkinson  v.  Coggins  (Mich.)  supra. 

And  in  Tasker  v.  Arey  (1916)  96 
Atl.  737,  114  Me.  551,  one  whose  dog 
jumped  in  front  of  an  automobile 
which  was  being  driven  along  a  public 
highway,  striking  the  wheel  and  caus- 
ing it  to  be  overturned,  was  held  to  bo 
liable  for  the  resulting  damages,  un- 
der a  statute  which'  provides  that, 
"when  a  dog  does  damage  to  a  person 
or  his  property,  his  owner  or  keeper, 
and  also  the  parent,  guardian,  master, 
or  mistress  of  any  minor  who  owns 
such  dog,  forfeits  to  the  person  in- 
jured the  amount  of  the  damage  done, 
providing  the  said  damage  was  not 
occasioned  through  the  fault  of  the 
person  injured." 

—  ■tatnte  permitting  donblo  damage*. 

Under  a  statute  permitting  recov- 
ery of  double  the  amount  of  damages 
sustained  as  a  result  of  injuries  caused 
by  a  dog,  one  may  recover  double  the 
damages  sustained  as  a  result  of  a 
dog  jumping  at  and  barking  at  his 
horse,  causing  it  to  become  frightened 
and  unmanageable.  Sherman  v.  Favur 
(1861)  1  Allen  (Mass.)  191;  White  v. 
Lang  (1880)  128  Mass.  598,  35  Am. 
Rep.  402;  Denison  v.  Lincoln  (1881) 
131  Mass.  286;  Boulester  v.  Parsons 
(1894)  161  Mass.  182,  36  N.  E.  790,  1 
Am.  Neg.  Cas.  132. 

So,  too,  in  Williams  v.  Brennan 
(1912)  213  Mass.  28,  99  N.  E.  516,  an 
action  imder  a  statute  for  doable  dam- 
ages for  injuries  alleged  to  have  been 
due  to  acts  of  a  dog,  the  facts  were 
that  a  large  dog  ran  toward  an  auto- 
mobile, barking  as  he  rair,  and  when 
he  reached  the  automobile  snapped  at 
the  right  fore  tire,  but  missed  it,  and 
his  body  struck  the  left  fore  wheel, 
causing  the  automobile  to  skid  so  that 
it,  still  in  contact  with  the  dog,  came 
directly  in  front  of  a  horse  attached 
to  an  ice  wagon.  The  dog  did  not 
touch  the  horse,  but  when  the  auto- 
mobile came  in  front  of  it  the  horse 
reared  and  descended  upon  the  top  of 
the  automobile,  causing  the  injuries 
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sued  for.  It  was  contended  titat,  on 
that  evidence,  the  jury  was  not  war- 
ranted in  finding  that  the  doR  was  tiie 
sole  direct  and  proximate  cause  of  the 
injury,  but  the  court,  without  any  dis- 
cussion, held  that  Denison  v.  Lincoln 
(1881)  131  Mass.  236,  was  decisive 
against  such  contention. 

And  the  fact  that  the  traveler  was 
unlawfully  traveling  on  Sunday,  and 
not  from  necessity  or  charity,  does  not 
defeat  his  right  to  recover  under  the 
statute.  White  v.  Lang  (1880)  128 
Mass.  598,  35  Am.  Rep.  402. 

And  the  fact  that  the  horse  attacked 
was  being  led  behind  a  wagon  is  not 
such  evidence  of  negligence  as  will 
preclude  a  recovery  under  the  statute. 
Boulester  v.  Parsons  (1894)  161  Mass, 
182,  36  N.  E.  790, 1  Am.  Neg.  Cas.  132. 

And  the  fact  that  the  shying  of  a 
horse  which  was  frightened  by  a  dog 
contributed  to  the  injury  will  not  pre- 
vent a  recovery  under  the  statute, 
where  the  act  of  the  dog  was  the  sole 
and  proximate  cause  of  the  shying, 
and  the  shying  was  not  the  result  of 
any  vicious  habit  of  the  horse.  Deni- 
son v.  Lincoln  (Mass.)  supra. 

In  an  action  under  the  statute  for 
injuries  occasioned  by  a  dog,  alleged 
to  have  resulted  from  the  act  of  the 
dog  in  rushing  into  the  highway  and 
frightening  a  horse,  evidence  tending 
to  show  that  the  dog  had  made  other 
attempts  upon  other  passing  teams  in 
a  like  manner,  offered  with  a  view  to 
showing  that  the  dog  had  made  the 
attack  in  question,  is  competent. 
Broderick  v.  Higginson  (1897)  169 
Mass.  482,  61  Am.  St.  Rep.  296,  48  N. 
E.269. 

^statute  elimlnatlns  loleiiter. 

Generally,  as  to  statute  eliminating 
scienter  as  a  condition- of  liability  for 
injury  by  a  dog  or  other  animal,  see 
annotation,  1  A.L.R.  1113. 

Recognizing  that  proof  of  scienter 
was  required  at  common  law,  it  was 
held  in  Malafronte  v.  Miloni  (1913) 
35  R.  I.  225,  86  Atl.  146,  that  the  pur- 
U  A.LJK.— 18. 


pose  of  the  statute  unqualifiedly  ren- 
dering the  owner  of  a  dog  liable  for 
injuries  caused  by  it  was  to  dispense 
with  the  necessity  of  proof  of  scientra*. 
And  to  same  effect,  see  Meracle  v. 
Down  (1885)  64  Wis.  323,  26  N.  W. 
412. 

And  under  a  statute  which  allowejl 
double  damages  for  injuries  by  a  dog, 
and  which  expressly  dispensed  with 
proof  that  the  owner  of  the  dog  knew 
that  it  was  mischievous  or  vicious,  it 
was  held  in  Newton  v.  Gordon  (1888) 
72  Mich.  642,  40  N.  W.  921,  an  action 
for  injuries  due  to  a  horse  being 
frightened  by  a  dog,  that  it  was  un- 
necessary to  allege  that  the  dog  was 
in  fact  mischievous  or  vicious.  The 
court  stated  that  'the  only  reason  for 
the  averment  at  conmion  law  was  that 
it  .was  necessary  to  show  knowledge 
of  such  fact  in  the  defendant  before 
plaintiff  could  recover.  The  reason  of 
the  rule  requiring  the  averment  to  be 
made  having  been  entirely  abrogated 
by  statute,  the  rule  itself  must  be  al- 
lowed to  go  with  it;  otherwise,  a  sense- 
less form  would  be  perpetuated,  and 
which,  as  often  as  taken  advantage  of, 
would  prove  destructive  of  substan- 
tial rights." 

But  under  a  statute  imposing  lia- 
bility on  the  "owner"  of  a  dog,  without 
regard  to  his  knowledge  of  the  dog's 
vicious  or  mischievous  nature,  it  is 
only  in  a  case  where  the  declaration 
alleges  defendant  to  be  the  owner  of 
the  dog  that  the  allegation  of  knowl- 
edge and  proof  thereof  is  dispensed 
with,  and  so,  where  the  declaration 
follows  common-law  precedents  and 
alleges  that  defendant  kept  a  dog, 
knowing  that  it  was  vicious,  the  scien- 
ter must  be  alleged  and  proved  in 
order  to  hold  the  owner  liable  for  dam- 
ages resulting  from  such  dog's  run- 
ning out  and  frightening  a  team  travel- 
ing on  the  highway,  causing  it  to  run 
away.  Wormley  v.  Gregg  (1872)  66 
UL  251,  1  Am.  Neg.  Cas.  90. 

J.  H.  B. 
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HELEN  M.  RODGERS.  Appt., 

V. 

MARTHA  M.  RODGERS  et  al.,  Exrs>.,  etc.,  of  John  C.  Rodgers,  Deceased, 

Respts. 

Jfew  York  Court  of  Ap^peala  —  June  XI,  lOSSO, 
'  '  (229  N.  Y.  255.  128  N.  E.  117.) 

Contract  —  for  resumption  of  marital  relatiras  —  validity. 

1.  An  agreement  by  a  man  and  his  father  to  pay  his  wife,  who  haa 
brought  an  action  against  him  for  divorce,  a  specified  sum  if  she  will 
discontinue  the  action  and  resume  marital  relations  with  her  husband,  is 

not  against  public  policy. 

[See  twte  on  this  question  beginning  on  page  277.] 

Joint  debtors  —  right  to  sue  one  alone. 

2.  A  father  who  contracts  jointly  relations  with  the  son,  cannot  com- 
with  his  son  to  pay  a  sum  to  the  lat-  plain  that  the  action  to  enforce  pay- 
ter's  wife,  in  case  she  will  dismiss  a  ment  is  brought  against  him  alone, 
divorce  proceeding  and  resume  marital       [See  6  R.  C.  L.  880 ;  20  R.  C.  L.  678.] 


Appeal  by  plaintiff  from  an  order  of  the  Appellate  Division  of  tho 
Supreme  Court,  First  Department,  affirming  a  judgment  of  the  Special 
Term,  Part  IV.,  for  New  York  County  (Newburger,  J.),  sustaining  a 
demurrer  to  and  dismissing  the  complaint  in  an  action  brought  to  recovCT 
an  amount  alleged  to  be  due  plaintiff  under  an  agreement  with  her  hus- 
band and  his  father,  in  consideration  of  the  dismissal  by  her  of  a  divorce 
proceeding  and  resumption  of  marital  relations  with  her  husband.  Re' 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joseph  F.  Murray,  with  Mr.    the  estate  of  plaintiff's  husband  was 


Harry  A.  Redmond,  for  appellant: 

.The  agreement  imposed  a  joint  and 
several  liability  upon  the  defendants' 
testator,  and  the  estate  of  the  husband 
was  not  a  necessary  party  defendant. 

2  Jarman,  Wills,  6th  ed.  p.  1791; 
Pearce  v.  Edmeades,  3  Younge  &  C. 
Exch.  252,  160  Eng.  Reprint,  695,  3 
Jur.  245,  8  L.  J.  Exch.  in  Eq.  61;  Doe 
ex  dem.  Patrick  v.  Royle,  13  Q.  B.  100, 
116  Eng.  Reprint,  1201;  Theberath  v. 
Celluloid  Mfg.  Co.  5  Bann.  &  Ard.  577, 
3  Fed.  143 ;  Morrison  v.  American 
Surety  Co.  224  Pa.  41.  73  Atl.  10; 
Beaore  v.  Potter,  12  Serg.  &  R.  154; 
Geddis  v.  Hawk,  10  Serg.  &  R.  33; 
Hanley  v.  Medford,  56  Or.  171,  108 
Pac.  188;  Consolidated  Canal  Co.  v. 
Peters,  5  Ariz.  80,  46  Pac.  74;  Jacobs 
V.  Davis,  34  Md.  204;  Commercial  Nat. 
Bank  v.  Gorham,  11  R.  I.  162;  Kort- 
wellyeszsy  v.  Manhattan  Cooperage 
Co.  162  App.  Div.  285,  147  N.  Y.  Supp. 
686. 

Even  though  there  was  a  joint  lia- 
bility only  imposed  by  the  contract. 


not  a  necessary  party  defendant. 

Getty  V,  Binaee,  49  N.  Y.  385,  10  Am. 
Rep.  379;  Potts  v.  Dounce,  173  N.  Y. 
335,  66  N.  E.  4;  Third  Nat.  Bank  v. 
Graham,  174  App.  Div.  503.  161  N.  Y. 
Supp.  159. 

It  was  not  necessary  to  allege  non- 
payment by  the  plaintiff's  husband 
during  his  lifetime,  and  the  insolvency 
of  his  estate. 

Lerche  v.  Brasher,  104  N.  Y.  157, 
10  N.  E.  58;  Re  Rowell,  45  App.' Div. 
323,  61  N.  Y.  Supp.  382;  Hicks-AIix- 
anian  v.  Walton,  14  App.  Div.  199,  43 
N.  Y.  Supp.  541 ;  Bremer  v.  Ring,  146 
App.  Div.  724,  131  N.  Y.  Supp.  487; 
Re  Neil,  35  Misc.  254,  71  N.  Y.  Supp. 
840;  National  Surety  Co.  v.  Seaich, 
171  App.  Div.  414,  157  N.  Y.  Supp.  422. 

The  agreement  in  suit  is  entirely 
valid,  and  in  no  wise  contravenes  or 
is  opposed  to  public  policy. 

Sommer  v.  Sommer,  87  App.  Div. 
434,  84  N.  Y.  Supp.  444;  Winter  v. 
Winter,  191  N.  Y.  462,  16  L.R.A.CN.S.) 
710,  84  N.  E.  382;  Poillon  v.  Poillon, 
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49  App.  Div.  341,  63  N.  Y.  Supp.  301; 
Whitney  v.  Whitney,  4  App.  Div.  597, 
36  N.  Y.  Supp.  891,  39  N.  Y.  Supp. 
1136;  Holmes  v.  Hubbard,  60  N.  Y. 
183;  Bock  v.  Perkins,  139  U.  S.  639, 
35  L.  ed.  318,  11  Sup.  Ct.  Rep.  677; 
Dady  v.  O'Rourke,  172  N.  Y.  452,  65 
N.  K.  273;  Beardsley  v.  Hotchkiss,  96 
N.  Y.  213;  Fullerton  v.  Chatham  Nat. 
Bank,  17  Misc.  532,  40  N.  Y.  Supp. 
874;  Timerson  v.  Timeraon,  2  How. 
Pr.  N.  S.  526;  Pitts  v.  Pitts,  52  N.  Y. 
593;  Johnson  v.  Johnson,  14  Wend. 
637;  Burr  v.  Burr,  10  Paige,  20,  af- 
finned  in  7  Hill,  207;  Davies  v.  Davies, 
55  Barb.  130;  Hammerstein  v.  Equi- 
table Trust  Co.  156  App.  Div.  644,  141 
N.  Y.  Supp.  1065;  Curtis  v.  Leavitt,  16 
N.  Y.  9;  Re  Kings  County  Elev.  R.  Co. 
105  N.  Y.  97,  59  Am,  Rep.  478,  13-  N. 
E.  18;  Chemung  Canal  Bank  v.  Payne, 
164  N.  Y.  252,  58  N.  E.  101;  People  v. 
Van  Rensselaer,  9  N.  Y.  291 ;  Stringer 
V.  Barker,  110  App.  Div.  37,  96  N.  Y. 
Supp.  1052;  Horner  v.  Wood,  23  N.  Y. 
354;  New  York  v.  Sands,  105  N.  Y. 
210,  11  N.  E.  820;  Recknagel  v.  Stein- 
way,  105  App.  Div.  561,  94  N.  Y.  Supp. 
119;  Barnes  v.  Klug,  129  App.  Div. 
192,  113  N.  Y.  Supp.  325;  Wilson  v. 
Hinman,  182  N.  Y.  408,  2  L.R.A.(N.S.) 
232,  108  Am.  St.  Rep.  820,  75  N.  E. 
236;  Mack  v.  Mack,  87  Neb.  819,  31 
LR.A.(N.S.)  441,  128  N.  W.  527;  Gold- 
stein V.  Goldstein,  35  Misc.  261,  71  N. 
Y  Supp.  807;  Wright  v.  Wright,  114 
Iowa,  748,  55  L.R.A.  261,  87  N.  W. 
709;  Merrill  v.  Peaslee,  146  Mass.  460, 
4  Am.  St.  Rep.  334,  16  N.  E.  271. 

There  is  ample  valid  consideration 
shown  in  the  agreement  in  suit  to  sus- 
tain-this  acticn  against  the  defendant. 

Best  V.  Thiel,  79  N.  Y.  15;  Torry  v. 
Black,  58  N.  Y.  185;  Home  Ins.  Co.  v. 
Watson,  59  N.  Y.  390;  Dubois  v.  Her- 
mance,  56  N.  Y.  673 ;  Baird  v.  Eaird, 
145  N.  Y.  659,  28  L.R.A.  375,  40  N.  E. 
222;  Antisdel  v.  Williamson,  37  App. 
Div.  167,  55  N.  Y.  Supp.  1028;  Quack- 
enbush  v.  Mapes,  123  App.  Div.  242, 
107  N.  Y.  Supp.  1047  ;  5  Lawson,  Rights 
&  Rem.  §  2244;  Todd  v.  Weber,  95  N. 
Y.  181,  47  Am.  Rep.  20;  Hamer  v.  Sid- 
way,  124  N.  Y.  538,  12  L.R.A.  463,  21 
Am.  St,  Rep.  693,  27  N.  E.  256;  Marie 
V.  Garrison,  83  N.  Y.  14 ;  Mack  v.  Mack, 
87  Neb.  819,  31  L.R.A.(N.S.)  441,  128 
N.  W.  527 ;  Miller  v.  McKenzie,  95  N. 
Y.  580,  47  Am.  Rep.  85;  White  v.  Bax- 
ter, 71  N.  Y.  254;  Cox  v.  Stokes,  156  N. 
Y.  491,  51  N.  E.  316;  Burr  v.  Beers, 
24  N.  Y.  178,  80  Am.  Dec.  327;  Me- 
chanics' &  F.  Bank  v.  Wixson,  42  N. 
T.  438;  Tradera'  Nat  Bank  v.  Parker, 
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130  N.  Y.  415,  29  N.  E.  1094;  Dolcher 
V.  Fry,  37  Barb.  152;  Van  Order  v.  Van 
Order,  8  Hun,  315. 

Messrs.  Thomas  F.  Conway  and 
Th<mias  E.  O'Brien,  for  respondents: 

Failure  of  the  plaintiff  to  allege  in 
the  complaint  that  her  husband,  prior 
to  his  death,  on  the  6th  da;-  of  Feb- 
ruary, 1917,  had  omitted  or  failed  to 
make  the  payments  provided  for  in  the 
contract,  and  that  his  estate  is  in- 
solvent, is  fatal  to  the  cause  of  action 
attempted  to  be  alleged. 

Pittsburgh-Westmoreland  Coal  Co. 
V.  Kerr,  220  N.  Y.  137,  115  N.  B.  465. 

The  agreement  is  void  as  being 
against  public  policy. 

Winter  v.  Winter,  191  N.  Y.  462,  16 
L.R.A.(N.S.)  710,  84  N.  E.  382;  Poillon 
V.  Poillon,  49  App.  Div.  341,  63  N.  Y. 
Supp.  301 ;  Whitney  v,  Whitney,  4  App. 
Div.  597,  36  N.  Y,  Supp.  891,  39  N.  Y. 
Supp.  1136;  Kesler's  Estate,  143  Pa. 
386,  13  L.R.A.  581,  24  Am.  St.  Rep. 
567,  22  Atl.  892;  Copeland  v.  Boaz,  9 
Baxt.  223,  40  Am.  Rep.  89;  Merrill  v. 
Peaslee,  146  Mass.  460,  4  Am.  St.  Rep. 
334,  16  N.  E.  271;  Ridgely  v.  Keene, 
134  App.  Div.  647,  119  N.  Y.  Supp. 
451;  Foley  v.  Speir,  100  N.  Y.  552,  3 
N.  E.  477. 

The  contract  is  also  void  for  lack  of 
consideration. 

Re  Callister,  153  N.  Y.  294,  60  Am. 
St.  Rep.  620,  47  N.  E.  268;  Blaechinska 
v.  Howard  Mission  &  Home,  130  N.  Y. 
497,  15  L.R.A.  215,  29  N.  E.  755;  Van 
Order  v.  Van  Order,  8  Hun,  315; 
Kramer  v.  Kramer,  181  N.  Y.  477,  74 
N.  E.  474;  21  Cyc.  1148. 

The  estate  of  the  husband,  through 
its  legally  appointed  representative, 
is- a  necessary  party  defendant. 

Knowles  v.  Cuddeback,  19  Hun,  590; 
Barry  v.  Ransom,  12  N.  Y.  462;  Hub- 
bard V.  Gurney,  64  N.  Y.  458;  Easterly 
V.  Barber,  66  N.  Y.  433;  Wells  v.  Mil- 
ler, 66  N.  Y.  255;  Barson  v.  Mulligan, 
191  N.  Y.  306,  16  L.R.A.(N.S.)  151, 
84  N.  E.  75;  O'Conner  v.  Gifford,  117 
N.  Y.  275,  22  N.  E.  1036;  Baskin  v. 
Andrews,  63  Hun,  95,  6  N.  Y.  Supp. 
441;  Richardson  v.  Draper,  87  N.  Y. 
337;  Potts  V.  Dounce,  173  N.  Y.  335, 
66  N.  E.  4. 

Pound,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  begun  against 
John  C.  Rodgers,  who  died  after  the 
decision  of  the  appellate  division 
was  made,  and  has  been  continued 
against  the  executors  of  his  wilL 
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The  question  is  whether  the  com- 
plaint states  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  wheth- 
er there  is  a  defect  of  parties  defend- 
ant. The  material  allegations  are 
that  plaintiff  was  the  wife  of  James 
M.  Rodgers;  that  she  had  brought 
an  action  against  him  in  the  state  of 
New  York  for  an  absolute  divorce, 
which  was  pending  on  April  7, 1909 ; 
that  she  discontinued  her  action  and 
resumed  her  relations  with  her  hus- 
band in  consideration  of  the  agree- 
ment of  her  husband  and  John  C. 
Rodgers,  his  father,  entered  into 
with  her  on  that  date,  providing, 
among  other  things,  that  "the  party 
of  the  second  part  [plaintiff],  so 
long  as  she  shall  live  and  shall  either 
live  with  the  party  of  the  first  part 
[her  husband]  or  separate  from 
him,  and  irrespective  of  whether  she 
shall  bring  an  action  against  him  for 
a  separation  or  for  an  absolute 
divorce,  shall  be  paid  on  the  first  of 
each  and  every  month  the  sum  of 
$300,  dating  from  April  1, 1909 ;  and 
it  is  understood  and  agreed  that 
such  payments  shall  not  be  affected 
by  the  death  of  either  of  the  parties 
of  the  first  part  or  third  part  [de- 
fendant], but  shall  continue  so  long 
as  the  party  of  the  second  part  shall 
live." 

She  further  alleges  that  she  fully 
performed  all  the  conditions  of  such 
agreement  on  her  part,  and  con- 
tinued to  live  with  her  husband  as 
his  wife  until  his  death  on  February 
6, 1917 ;  that  defendant  has  failed  to 
pay  the  moneys  provided  to  be  paid 
her  by  him  since  the  7th  day  of 
April,  1909,  excepting  $1,900  there- 
of, and  that  there  is  now  due  and 
owing  from  him  the  sum  of  $29,600, 
with  interest  "no  part  of  which  has 
been  paid." 

We  think  that  the  con  plaint  is 
sufficient.  The  agreement  set  forth 
therein  is  not,  on  its 

f^r"V?«^:pti«-  face,  against  public 
of  napitai  policy.  It  18  for  the 
njidit".""  resumrttion  of  mari- 
tal relations  be- 
tween husband  and  wife,  separated 
for  cause.  In  the  absence  of  proof, 


it  may  not  be  presumed  that  the 
wife's  grievance  was  unsubstantial. 
It  rests  on  a  valuable  consideration. 
The  wife  condoned  the  alleged  adul- 
tery of  the  husband.  That  was  a 
detriment  to  her.  She  surrendered 
a  right.  The  husband  got  rid  both 
of  the  action  and  the  cause  of  action 
for  divorce.  He  might  have  been 
successful  in  his  defense,  but  it  waa 
a  substantial  benefit  to  him  to  have 
the  case  ended  and  his  wife  again 
under  his  roof.  The  performance  of 
marital  duty  should  not  be  made  the 
subject  of  bargain  and  sale,  but  it 
does  not  appear  that  reconcilement 
was  plaintiff's  duty  in  this  case. 
Rather  it  was  her  right  to  refuse  to 
condone  an  offense  against  the  mar- 
riage relation,  and  to  insist  on  a  di- 
vorce, with  separate  support  and 
maintenance.  The  husband  was  not 
hiring  a  discontented  wife,  sepa- 
rated from  him  without  good  cause, 
to  return  to  him.  She  was  to  be  paid 
to  give  up  her  right  to  live  apart 
from  him.  She  did  not  return  until 
she  was  assured  of  proper  treatment 
as  a  wife,  and  the  court  will  not  say- 
to  her  that  she  sold  her  forgiveness^ 
and  that  "conjugal  consortium  is 
without  the  range  of  pecuniary  con- 
sideration." To  apply  such  a  rule 
to  cases  like  this  would  be  to  dis- 
courage the  reunion,  which  the  law 
should  favor,  of  couples  unhappUy 
parted.  We  are  deaUng  with  the 
contract  that  was  executed  by  plain- 
tiff, and  not  with  unexecuted  possi- 
bilities based  on  subsequent  separa- 
tion of  husband  and  wife.  Adams  v. 
Adams,  91  N.  Y.  381,  43  Am.  Rep. 
675.  The  wife,  when  she  returned  to 
her  husband,  was  entitled  by  law  to 
her  support.  It  cannot  be  presumed 
from  the  allegations  of  the  com- 
plaint that  such  support  was  the 
equivalent  of  the  allowance  provided 
for  her  by  the  agreement  of  the  par- 
ties. 

It  is  urged  that  plaintiff's  remedy 
is  primarily  against  the  husband^ 
and  that  it  would  be  inequitable  to 
impose  full  liability  on  the  father, 
in  the  absence  of  allegations  that  the 
husband's  estate  is  insolvent.  The 
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agreement,  upon  its  face,  imposes  at 
j.i-t  *.M««-    least  a  joint  obliga- 

rlffkt  to         one    tlOH   Upon  the  hUS- 

band  and  the  hus- 
band's father.  Whatever  the  real 
purpose  of  the  parties,  their  ex- 
pressed intent  does  not  remotely 
suggest  that  the  father  was  a  mere 
surety  for  his  son.  The  court 
has  no  concern  at  this  time  in 
the  adjustment  of  differences  which 
may  never  arise  between  the 
representativ'es  of  the  two  estates, 
nor  with  the  raw  equities  of 
the  case,  nor  with  the  burdensome- 
ness  of  the  contract  sued  upon.  The 
agreement,  by  its  terms,  is  not  af- 
fected by  the  death  of  either  hus- 
buid  or  husband's  father,  and-binds^ 
the  legal  representatives  of  both. 
The  defendant  was  bound  to  dis- 
charge the  obligation  which  he  as- 
sumed, and  the  plaintiff  was  not 
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bound  to  join  the  representatives  of 

the  husband's  estate  as  parties  de- 
fendant. Potts  V.  DouBce,  173  N.  Y. 
335,  66  N.  E.  4. 

The  complaint  alleges  that  no  part 
of  the  amount  alleged  to  be  due  to 
the  plaintiff  has  been  paid,  except 
the  sum  of  $1,900.  The  allegation 
of  nonpayment  is  sufficient.  Its  fair 
purport  is  that  nothing  has  been 
paid  by  either  of  the  obligees  either 
during  the  lifetime  of  the  husband 
or  thereafter. 

The  judgments  appealed  from 
should  be  reversed,  and  the  demur- 
rer overruled,  with  costs  in  all 
courts,  and  d^endants  should  have 
leave  to  answer  within  twenty  days 
on  payment  of  costs. 

Hiscock,  Gh.  J.,  and  Chaae,  CoUin, 
Cardozo,  Crane,  and  Andrews,  JJ., 

concur. 


ANNOTATION. 


■Validity  and  cnforceabilily  of  agreemeot  detained  to  prevent  diTorce»  or 

avoid  or  end  s^»aratioa. 


I.  Introductory,  277- 
II.  Agreement  between  spouses: 

a.  Dismissal  of  divorce,  annulment, 

or  separation  suit,  278. 

b.  Forbearance  to  inatitnte  divorce 

suit,  282. 
e.  Termination   or   avoidance  ot 
separation,  288. 

d.  Validity  as  to  creditors.  286. 

e.  Third  person  as  beneficiary,  287v 
m  Agreement  between  aponse  and  third 

person,  287. 

/.  Introductory. 

The  test  of  public  policy  has  gen- 
erally been  applied  in  determining  the 
validity  and  enforceability  of  an 
agreement  entered  into  for  the  purpose 
of  preventing  a  divorce,  or  avoiding 
or  ending  a  s^aration  of  spouses.  Al- 
most all  of  the  decisions  recognize  the 
interest  of  the  public  in  such  an  agree- 
ment, since  it  affects  the  stability  of 
the  marriage  relation.  There  are, 
however,  divergent  views  as  to  the  ef- 
fect of  an  agreement  of  this  kind  on 
the  domestic  relation.  In  most  juris- 


dictions, an  agreement  of  that  char- 
acter is  held  not  only  to  be  unobjec- 
tionable in  this  respect,  but  to  pro- 
mote the  stability  of  the  relation,  as 
it  purports  to  do.  On  the  other  hand, 
several  coarts  have  considered  such 
an  agreement  as  mischievous,  because 
it  offers  an  inducement  for  domestic 
discord  to  persons  who  are  willing  to 
occupy  this  vantage  ground  for  the 
purpose  of  obtaining  pecuniary  or 
other  concessions.  A  few  courts, 
moreover,  have  urged  that  the  effect 
is  to  degrade  the  marriage  relation  by 
making  it  a  subject  of  barter  and  sale. 
In  one  state,  the  validity  of  a  contract 
of  this  nature  appears  to  be  deter- 
mined by  a  consideration  of  the  terms 
of  the  particular  contract,  with  a  view 
to  ascertaining  whether  its  enforce- 
ment will  strengthen  or  weaken  the 
marriage  tie.  See  Bowden  v.  Bowden 
(1917)  175  Cal.  711,  L.R.A.1918A,  380, 
167  Pac.  154,  and  Pereira  v.  Pereira 
(1909)  156  CaL  1,  23  LJl.A.(N.S.)  880» 
184  Am.  St.  Rep.  107,  lOS  Pac.  488. 
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II.  Agreement'  bvfeoeen  epouaem. 

a.  IHentiaaal  of  divorce,  annulmentf  or 
separation  mit. 

It  is  well  settled  that  a  husband  and 

wife,  or  a  husband  and  a  trustee  for 
the  wife  in  jurisdictions  which  do  not 
permit  a  husband  and  wife  to  contract 
directly,  may  enter  into  a  valid  and 
enforceable  contract  which  provides 
for  the  dismissal  of  a  divorce,  annul- 
ment, or  separation  suit,  pending  be- 
tween the  spouses,  and  the  payment  of 
a  consideration  therefor. 

California. — See  Bowden  v.  Bowden 
(1917)  167  Cal.  154,  L.R.A.1918A,  380, 
167  Pac.  154 ;  Pereira  v.  Pereira 
(1909)  156  Cal.  1,  23  L.RJV.(N.S.) 
880,  134  Am.  St.  Rep.  107,  103  Pac. 
488. 

Illinois.— Phillips  v.  Meyers  (1876) 
82  111.  67,  25  Am.  Rep.  296. 
KentndQT.  —  Parsons  v.  Parsons 

(1901)  23  Ky.  L.  Rep.  223,  62  S.  W. 
719;  Moayon  v.  Moayon  (1903)  114 
Ky.  855,  60  L.R.A.  415,  102  Am.  St. 
Rep.  303,  72  S.  W.  33;  Woodruff  v. 
Woodruff  (1906)  121  Ky.  784,  90  S.  W. 
266,  91  S.  W.  265. 

Massachusetts.  —  Crosby  v.  Clem 
(1911)  209  Mass.  193,  95  N.  E.  297. 

Midiigan. — Reithmaier  v.  Beckwith 
(1876)  35  Mich.  110;  Rozell  v.  Redding 

(1886)  59  Mich.  331,  26  N.  W.  498. 
New  Jersey. — Barbour  v.  Barbour 

(1892)  49  N.  J.  Eq.  429,  24  Atl.  227, 
reversed  on  other  grounds  in  (1893) 
51  N.  J.  Eq.  267,  29  Atl.  148. 

New  York.  —  Adams  v.  Adams 
(1883)  91  N.  y.  381,  43  Am.  Rep.  675, 
affirming  (1881)  24  Hun,  401;  Pettit 
v.  Pettit  (1887)  107  N.  Y.  677,  14  N.  E. 
500;  Sommer  v.  Sommer  (1903)  87 
App.  Div.  434,  84  N.  Y.  Supp.  444; 
Smith  V.  Smith  (1885)  35  Hun,  378; 
Goldstein  v.  Goldstein  (1901)  35  Misc. 
251,  71  N.  Y.  Supp.  807;  France  v. 
France  (1902)  38  Misc.  459,  77  N.  Y. 
Supp.  1015,  affirmed  in  (1903)  79  App. 
Div.  291,  79  N.  Y,  Supp.  579.  Compare 
Rogers  v.  Rogers  (1834)  4  Paige,  516, 
27  Am.  Dec.  84;  Van  Order  v.  Van 
Order  (1876)  8  Hun,  315;  Armstrong 
V.  Armstrong  (1886)  1  N.  Y.  S.  R.  529. 

PennsylTania.' —  Beamey  v.  Bayley 

(1887)  7  Sadler,  289,  11  Atl.  438. 
Rhode  Island.  —  Darcey  t.  Darcey 


(1909)  29  R.  I.  384,  23  L.R.A.(NJS.) 
886,  71  Atl.  595. 

England.— Jodrell  v.  Jodrell  (1815) 
9  Beav.  45,  50  Eng.  Reprint,  259,  15 
L.  J.  Ch.  N.  S.  17,  9  Jur.  1022;  Wilson 
V.  Wilson  (1845)  14  Sim.  405,  60  Eng. 
Reprint,  415,  14  L.  J.  Ch.  N.  S.  204,  9 
Jur.  148,  affirmed  in  (1846)  1  H.  L. 
Cas.  638,  9  Eng.  Reprint,  870,  12  Jur. 
467;  Hart  v.  Hart  (1881)  L.  R.  IS  Ch. 
Diy.  670,  50  L.  J.  Ch.  N.  S.  697,  45  L. 
T.  N.  S.  13,  30  Week.  Rep.  8;  Upton 
v.  Henderson  (1912)  106  L.  T.  N.  S. 
839,  56  Sol.  Jo.  481,  28  Times  L.  R. 
398. 

Thus,  in  Moayon  v.  Moayon  (1903) 
114  Ky.  855,  60  L.R.A.  415,  102  Am. 
St.  Rep.  303,  72  S.  W.  33,  the  court 
'  upheld  the  validi^  of  a  contract  en- 
>  tered  into  during  the  pendency  of  a 
divorce  suit,  by  a  husband  and  wife 
and  a  trustee  for  the  latter,  whereby 
it  was  agreed  that  the  spousea  should 
be  reconciled  and  live  together,  and 
the  husband  should  make  a  convey- 
ance of  one  third  of  his  property,  real 
and  personal,  to  a  trustee  for  the  bene- 
fit of  his  wife  and  children.  It  was" 
contended  that  there  was  no  valid  con- 
sideration for  the  husband's  agree- 
ment, since  the  wife  agreed  only  to  do 
what  she  was  already  under  obliga- 
tion to  do.  The  court  denied  the  va- 
lidity of  the  contention,  since  the  wife 
had  a  valid  cause  for  divorce  or  sepa- 
ration, and  was,  therefore,  not  under 
obligation  to  live  with  the  husband. 

Furthermore,  in  Barbour  v.  Barbour 
'(N.  J.)  supra,  it  was  held,  that  a  wife 
was  entitled  to  specific  performance  of 
an  oral  contract  by  her  husband  to 
convey  certain  land  to  her,  where  she 
had,  as  consideration  therefor,  agreed 
to  discontinue  a  suit  for  divorce 
against  him,  and  resume  marital  rela- 
tions, and  had  fully  executed  her 
agreements. 

Likewise,  in  Darcey  v.  Darcey  (B> 
I.)  supra,  it  was  decided  that  a  wif« 
was  entitled  to  specific  performance 
of  a  contract  whereby,  in  considera- 
tion of  her  agreement  to  discontinue  a 
divorce  proceeding  against  her  hus- 
band, and  live  with  him  as  his  wife, 
he  agreed  to  convey  one  half  of  cer- 
tahi  proper^  to  her,  and  make  a  fur- 
ther conveyance  of  the  other  half  in- 
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terest  In  the  property  if  he  should 
sgrain  consort  with  .^e  corespondent 
in  the  divorce  suit. 

in  Rozell  v.  Redding  (1886)  59  Mich. 
331,  26  N.  W.  498,  the  court  held  that 
an  agreement  by  a  wife  to  discontinue 
a  salt  for  divorce  against  her  hus- 
band, to  resume  marital  relations  with 
him,  and  to  pay  him  a  sum  of  money 
was,  in  equity,  a  valid  consideration 
for  a  conveyance  of  realty  by  him  to 
her. 

And  in  Jodrell  v.  Jodrell  (Eng.) 
supra,  the  court  sustained  the  validity 
of  a  trust  deed  which  was  given  by  a 
husband  to  trustees,  in  consideration 
of  the  dismissal  of  a  divorce  suit  by 
his  wife,  and  which  provided  for  the 
payment^  out  of  the  income  from  the 
estate  conveyed,  of  £4,000  annually, 
for  the  use  of  the  wife  in  maintain- 
ing a  household  establishment. 

Likewise,  in  Upton  v.  Henderson 
(Eng.)  supra,  the  court  upheld  the  va- 
lidity of  a  trust  deed  which  was  given 
as  part  of  a  larger  contract,  which 
provideMor  the  dismissal  of  a  divorce 
suit  brought  by  a  husband  against  his 
wife. 

In  Adams  v.  Adams  (1883)  91  N.  Y, 
381,  43  Am.  Rep.  675,  affirming  (1881) 
24  Hun,  401,  it  appeared  that,  while 
1  divorce  suit  was  pending  between  a 
husband  and  wife,  he  executed  a  note 
to  her  father  for  her  benefit,  in  con- 
sideration of  her  agreement  to  discon- 
tinue the  suit.  It  was  held  that  the 
note  was  supported  by  a  valid  con- 
sideration, and  enforceable.  "Agree- 
ments to  separate,"  said  the  court, 
"have  been  regarded  as  against  public 
policy,  but  It  would  be  strangely  in- 
consistent if  the  same  policy  should 
condemn  agreements  to  restore  mari- 
tal relations,  after  a  temporary  separa- 
tion had  taken  place.  While  the  law 
favors  tile  settlement  of  controversies 
between  all  other  persons,  it  would  be 
a  curious  policy  which  should  forbid 
husband  and  wife  to  compromise  their 
differences,  or  preclude  either  from 
forgiving  a  wrong  committed  by  the 
other."  That  decision  overruled  Van 
Order  v.  Van  Order  (1876)  8  Hun  (N. 
Y.)  315,  an  action  brought  on  a  con- 
tract entered  into  by  a  husband  and 
vife,  whereby  she  agreed  to  dismiss  a 


suit  for  divorce  on  the  ground*  of 

adultery,  condone  the  offense,  and  give 
to  him  the  custody  of  their  child,  and 
he  agreed  to  pay  her  $600  in  annual 
payments  of  $60  each.  It  appeared 
that,  after  the  making  of  this  con- 
tract, he  procured  a  divorce  on  the 
ground  of  her  adultery,  and  refused  to 
make  any  further  payments.  The 
court  held  that  the  agreement  of'the 
husband  to  pay  the  wife  money,  in 
consideration  of  the  condonation  of 
adultery,  was  opposed-to  public  policy 
and  void. 

In  Phillips  v.  Meyers  (1876)  82  HI. 
67,  26  Am.  Rep.  296,  it  appeared  that 
a  wife  who  was  living  apart  f rem  her 
husband,  and  had  instituted  a  suit 
against  him  for  divorce  on  account  of 
drunkenness  and  cruel  treatment, 
agreed  to  dismiss  the  suit  and  live 
with  him,  in  consideration  of  a  note 
executed  by  the  husband  for  her  bene- 
fit, and  payable  whenever  he  should 
become  intoxicated,  or  should  mistreat 
her.  The  court  held  that  the  note 
was  valid  and  enforceable. 

In  France  v.  France  (1902)  38  Misc. 
459,  77  N.  y.  Supp.  1015,  affirmed  in 
(1903)  79  App.  Div.  291,  79  N.  Y. 
Supp.  579,  it  appeared  that  a  bond  was 
given  by  a  husband  to  his  wife  to  car- 
ry out  an  agreement  to  pay  her  a  sum 
weekly  in  consideration  of  her  agree- 
ment to  discontinue  a  divorce  proceed- 
ing, to  make  no  defense  to  an  action 
for  divorce  brought  by  the  husband 
in  another  state,  and  to  release  all 
claim  to  his  property.  The  bond  was 
held  to  be  enforceable,  under  a  stat- 
ute authorizing  a  husband  and  wife  to 
make  any  contracts  with  each  other 
which  do  not  provide  for  the  dissolu- 
tion of  marriage,  or  the  relief  of  the 
husband  from  his  obligation  to  sup- 
port his  wife. 

In  Reamey  v.Bayley  (1887)  7  Sadler 
(Pa.)  239, 11  Atl.  438,  it  appeared  that 
a  wife  had  filed  a  petition  for  divorce, 
and  that  the  husband,  the  wife,  and  a 
trustee  for  her,  entered  into  an 'agree- 
ment whereby  it  was  provided,  among 
other  things,  that  the  divorce  suit 
should  be  discontinued,  that  the  hus- 
band's behavior  toward  his  wife 
should  be  kindly  And  faithful,  and  that, 
in  case  he  behaved  otherwise,  a  bond 
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and  mortgage  should  become  due  and 
payable  to  the  trustee  for  the  use  of 
the  wife.  It  was  held  that  on  his  mal- 
treatment of  the  wife,  the  husband's 
bond  could  be  enforced  by  the  trus- 
tee. 

In  Reithmaier  v.  Beckwith  (1876) 
35  Mich.  110,  the  court  held  to  be  en- 
forceable  an  agreement  of  a  husband 
that  a  certain  sum  of  money  should 
be  paid  to  his  wife  out  of  his  estate 
within  thirty  days  after  his  death,  in 
consideration  of  her  discontinuing  a 
divorce  action  which  she  had  insti- 
tuted against  him. 

Similarly,  in  Smith  v.  Smith  (1886) 
ZS  Hun  (N.  Y.)  878,  the  court  upheld 
the  validity  of  a  contract  by  a  hus- 
band to  pay  the  costs  of  a  divorce  suit 
and  the  fee  of  his  wife's  attorney,  in 
consideration  of  her  resuming  marital 
relations  with  him. 

In  Crosby  v.  Clem  (1911)  209  Mass. 
'193,  95  N.  E.  297,  it  appeared  that, 
during  the  pendency  of  a  divorce  suit 
brought  by  a  wife,  the  parties  entered 
into  a  contract  to  the  effect  that  the 
wife  should  dismiss  the  action,  and 
that  the  husband  should  give  her  $500, 
execute  a  note  to -a  trustee  for  her 
benefit  in  repayment  of  a  sum  of  mon- 
ey which  she  had  advanced  as  the 
purchase  price  of  a  - stock  of  goods 
bought  by  the  husband,  and  secure  the 
note  by  a  mortgage  on  the  stock.  The 
note  and  mortgage  were  duly  executed, 
assigned  by  the  trustee  to  the  wife, 
and  by  her  to  a  third  person  without 
consideration.  In  an  action  to  enjoin 
the  foreclosure  of  the  mortgage,  no  de- 
cision was  rendered  as  to  the  validity 
of  the  wife's  agreement  to  dismiss  her 
divorce  suit  as  a  consideration,  since 
the  court  held  tJiat  the  contract  was 
severable  and  that  the  previous  pay- 
ment by  the  wife  on  the  stock  of 
goods  bought  by  the  husband  fur- 
nished a  legal  consideration  to  sup- 
port the  note  and  mortgage. 

A  contract  for  the  dismissal  of  a 
divorce  action  pending  between  a  hus- 
band and  wife  is  valid  and  enforce- 
able, though  it  provides  for  their  sepa- 
ration. Parsons  v.  Parsons  (1901)  23 
Ky.  L.  Rep.  223,  62  S.  W.  719;  Wood- 
ruff v.  Woodruff  (1906)  121  Ky.  784, 
90  S.  W.  266,  91  S.  W.  265;  Pettit  v. 


Pettit  (1887)  107  N.  Y.  677,  14  N.  B. 
500,  overruling  Rogers  t.  Rogers 
(1834)  4  Paige  (N.  Y.)  516,  27  Am. 
Dec.  84,  and  Armstrong  v.  Armstrong 
(1886)  1  N.  Y.  S.  R.  529;  Hart  v.  Hart 
(1881)  L.  R.  18  Ch.  Div.  (Eng.)  670, 
50  L.  J.  Ch.  N.  S.  697,  45  L.  T.  N.  S. 
13,  30  Week.  Rep.  8.  See  also  Bowden 
V.  Bowden  (1917)  167  Cat.  154,  L.RA. 
1918A,  380,  167  Pac.  164.  Compare 
Pereira  v.  Pereira  (1909)  156  Cal.  1, 
,  23  L.R.A.(N.S.)  880,  134  Am.  St.  Rep. 
107,  103  Pac.  488. 

In  Woodruff  v.  Woodruff  (1906)  121 
Ky.  784,  90  S.  W.  266,  it  appeared  that, 
while  a  divorce  suit  was  pending  be* 
tween  the  parties,  a  husband  and  wife 
made  a  contract  in  settlement  of  tl^e 
suit,  wherein  it  was  stipulated  thal^ 
in  case  the  wife  thereafter  should 
separate  from  her  husband  for  any 
good  and  satisfactory  cause,  he  should 
pay  to  her  a  certain  sum  monthly  for 
the  support  of  herself  and  the  minor 
children,  and  that  she  should  relin- 
quish her  contingent  right  of  dower 
in  his  estate.  On  a  subsequent  es- 
trangement and  separation  of  the  par- 
ties, the  wife  brought  an  action  to  en- 
force the  contract.  It  was  urged  that 
the  contract  was  unenforceable,  on  the 
ground  that  it  tended  to  produce  a 
separation  of  the  parties,  and  was, 
therefore,  contrary  to  public  policy. 
The  court,  however,  upheld  the  con- 
tract, saying:  "Such  a  contract,  does 
not  tend  to  breed  disasnsion  between 
husband  and  wife,  or  to  produce  a 
separation  between  them.  At  the  time 
the  contract  was  made,  the  husband 
desired  the  wife  to  discontinue  her 
pending  action  and  return  to  his  home. 
She  was  unwilling  to  waive  the  rights 
ahe  had  then  acquired,  without  some 
security.  To  induce  her  to  waive 
them,  he  made  the  contract.  It  was 
based  on  an  adequate  consideration." 

Likewise,  in  Hart  v.  Hart  (1881)  L. 
R.  18  Ch.  Div.  (Eng.)  670.  it  was  held 
that  a  husband  and  wife,  during  the 
pendency  of  a  divorce  suit  between 
them,  could  enter  into  a  valid  contract 
for  its  discontinuance,  though  the  con- 
tract provided  that  they  should  live 
apart.  The  court  said :  "It  is  perfect- 
ly well  setUed  that  husband  and  wife, 
being  at  arm's  length  in  a  divorce 
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suit,  are  perfectly  competent  to  enter 
into  a  binding  agreement,  and  what- 
ever may  be  said  about  other  con- 
siderations, I  for  my  part  regard  the 
main  consideration  of  such  an  agree- 
ment to  be  the  compromise  of  a  liti- 
gation, the  putting  an  end  to  an  ac- 
tion which,  whenever  it  arises,  is  a 
scandalous  and  shocking  thing,  which 
husband  and  wife,  whatever  their 
grievances  may  be,  may  each  of  them 
think  is  a  very  proper  thing  to  put  an 
end  to,  by  making  considerable  sacri- 
fices on  one  side  and  on  the  other.  I 
cannot  conceive  any  point  of  law  and 
common  sense  of  higher  consideration 
than  that." 

A  contract  between  a  husband  and 
wife  has  been  held  valid  which  pro- 
vided for  the  dismissal  of  a  divorce 
action  by  the  wife  against  the  hus- 
band, for  their  living  apart,  for  the 
relinquishment  of  all  rights  in  one  an- 
other's estate,  and  for  the  division  of 
certain  property  between  them.  Par- 
sons V.  Parsons  (1901)  23  Ky.  L.  Rep. 
223,  62  S.  W.  719. 

In  Bowden  v.  Bowden  (1917)  167 
CaL  154,  L.R.A.1918A,  380,  167  Pac. 
154,  an  action  was  brought  for  the 
recovery  of  money  on  a  contract  which 
provided  that,  in  consideration  of  the 
dismissal  by  ft  wife  of  a  divorce  action 
which  was  then  pending,  the  husband 
should  pay  a  certain  sum  to  her  if  he 
should,  at  any  time  in  the  future, 
cruelly  treat,  abandon,  desert,  or  cease 
to  live  with  her.  The  only  defense  to 
the  'suit  insisted  on  by  the  husband 
was  that  the  contract  was  opposed  to 
the  policy  of  the  law.  The  court,  how- 
ever, upheld  the  validity  of  the  con- 
tract, distinguishing  Pereira  v.  Perei- 
ra  (CaL)  supra,  on  the  ground  that, 
in  that  case,  the  contract  passed  on 
by  the  court,  although  it  purported  to 
be  made  in  consideration  of  the  dis- 
n^al  of  a  divorce  proceeding,  had 
the  effect  of  encouraging  the  dissolu- 
tion of  the  marriage  tie.  In  the  earlier 
ease,  the  lower  court,  in  determining 
the  property  rights  of  the  parties  to  a 
divorce  proceeding,  refused  to  enforce 
a  contract  entered  into  by  them  when 
a  previous  divorce  suit  was  pending. 
By  the  temw  of  this  contract,  the  wife 
agreed  to  waive  her  cause  for  divorce, 


and  the  husband  agreed  that  if  he 
should  give  the  wife  a  new  cause  of 
action  for  divorce,  and  she  should  es- 
tablish the  same  in  a  subsequent  di- 
vorce or  maintenance  suit,  he  should 
pay  her  $10,000  in  full  satisfaction  of 
all  her  claims  in  such  action.  The  re- 
fusal of  the  trial  court  to  enforce  this 
contract  was  sustained  by  the  supreme 
court,  on  the  ground  that  the  amount 
agreed  on  in  case  a  divorce  should  be 
given  was  not  commensurate  with  the 
wealth  of  the  husband,  and  that,  there- 
fore, if  he  should  be  tempted  to  com- 
mit anew  the  offenses  against  his  wife, 
the  contract  would  serve  only  to  en- 
courage him  to  inflict  the  injury. 

On  demurrer,  an  agreement  between 
a  husband  and  wife  has  been  held  to 
be  unenforceable,  whereby  they  agreed 
to  the  discontinuance  of  a  divorce  suit 
brought  by  the  wife  against  her  hus- 
band on  the  ground  of  adultery,  to  a 
release  by  the  wife  of  her  inchoate 
dower  in  all  of  her  husband's  real  es- 
tate, to  the  payment  by  the  husband  of 
the  costs  of  the  divorce  suit,  and  ad- 
ditional payments  to  the  wife  of  $2,100 
annually.  See  Armstrong  v,  Arm- 
strong (1886)  1  N.  Y.  S.  R.  529,  where- 
in Adams  v.  Adams  (1883)  91  N.  Y. 
381,  43  Am.  Rep.  67S,  was  distin- 
guished, on  the  ground  that  the  con- 
tract passed  on  in  that  case  had  the 
effect  of  bringing  the  parties  together, 
and  that  the  effect  of  the  contract  in 
the  case  before  the  courts  was  to  sep- 
arate them.  However,  Armstrong  v. 
Armstrong  (N.  Y.)  supra,  was  over- 
ruled by  Pettit  v.  Pettit  (1887)  107  N. 
Y.  677,  14  N.  E.  500,  which  upheld  the 
validilrjr  of  a  contract  providing  for  the 
dismissal  of  an  action  brought  by  a 
wife  for  divorce,  on  the  ground  of 
cruel  and  inhuman  treatment,  for  a 
division  of  the  husband's  property  be- 
tween husband  and  wife,  and  for  their 
living  apart  In  answer  to  the  objec- 
tion that  the  contract  provided  for 
the  separation  of  husband  and  wife, 
the  court  said:  "It  is  claimed  to  be 
agarnst  public  policy,  because  by  its 
terms  the  wife  agrees  to  live  separate 
and  apart  from  her  husband.  In  the 
pending  action  for  divorce,  the  plain- 
tiff would  have  been  entitled,  if  suc- 
cessful, to  a  decree  of  separation  and 
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a  suitable  allowance  from  the  estate 

of  her  husband,  for  her  support  and 
maintenance.  It  is  difficult  to  see  how 
it  could  be  in  accord  with  public  pol- 
icy to  award  such  relief,  and  yet 
a^rainst  public  policy  for  the  husband 
to  concede  it  in  advance  of  the  decree, 
and  as  a  compromise  of  the  existing 
litigation/' 

A  contract  is  not  objectionable  be- 
cause it  provides  for  the  dismissal  of 
an  action  to  annul  a  marriage.  See 
Wilson  V.  Wilson  (1845)  14  Sim.  405, 
60  Eng.  Reprint  415,  affirmed  in  (1846) 
1  H.  L.  Cas.  538,  9  Eng.  Reprint,  870, 
12  Jur.  467,  wherein  it  was  held  that 
a  wife  was  entitled  to  specific  perform- 
ance of  a  contract  by  her  husband  that 
he  would  allow  her  to  live  separate 
from  him,  and  that  he  would  convey  to 
trustees  certain  real  and  personal 
property  for  her  use  for  life,  in  con- 
sideration of  her  suspending  an  action 
to  annul  their  marriage  on  the  ground 
of  impotency.  As  to  the  validity  of  the 
consideration,  the  court  said:  "Ttke 
effect  of  these  articles  is  to  put  an  end 
to  the  suit,  which  suit  would  have  the 
effect,  prima  facie,  of  dissolving  the 
contract  made  in  facie  ecclesise.  The 
putting  of  an  end  to  the  suit  is  in 
affirmance  of  what  the  parties  have 
solemnly  and  advisedly  done;  it  takes 
away  all  discussion  about  their  status, 
and  it  leaves  the  status  of  the.  parties 
just  in  the  very  position  in  which  the 
law  would  determine  it  to  be,  but  for 
the  disputes  between  the  parties  them- 
selves; and  it  appears  to  me,  there- 
fore, that  the  articles  of  separation, 
so  far  as  they  tend  to  put  an  end  to  the 
suit,  must  be  taken  to  be  according  to 
public  policy,  because  they  affirm  the 
status." 

■  Similarly,  a  contract  is  not  rendered 
void  or  unenforceable  by  the  fact  that 
it  provides  for  the  dismissal  of  an 
action  for  judicial  separation.  Som- 
mer  v.  Sommer  (1903)  87  App.  Div. 
434,  84  N.  Y.  Supp.  444;  Goldstein  v. 
Goldstein  (1901)  36  Misc.  251,  71  N. 
Y,  Supp.  807.  In  the  former  case;  the 
court  decided  that  an  agreement  by  a 
wife  to  dismiss  an  action  for  separa- 
tion was  a  valid  consideration  for  a 
contract  by  the  husband  that  tiie  wife 
should  become  vested  with  her  dower 


Interest  in  certain  property,  and  bs 

entitled  to  collect  one  third  of  the 
rent  of  the  property,  whenever  the 
husband  should  cease  to  live  with  or 
support  her.  In  Goldstein  v.  Gold- 
stein (N.  Y.)  supra,  an  action  in  equi- 
ty to  enforce  an  agreement  of  a  hus- 
band to  execute  a  will  in  favor  of  his 
wife,  it  was  held  that  her  agreement 
to  abandon  proceedings  to  procure  a 
separation  from  him  constituted  a 
valid  consideration  for  his  agreement 
with  respect  to  the  will,  that  the  will, 
when  made,  was  an  executed  contract, 
and  that  a  subsequent  will  constituted 
a  fraud  on  her  which  entitled  her  to 
relief  in  a  court  of  equity.  The  court 
dMided  that  it  was  immaterial  wheth- 
er the  wife  actually  had  a  valid  cause 
for  separation,  since  it  was  evident 
that  the  husband  desired  to  effect  a 
compromise. 

b.  Forbearance  to  institute  divorce  suU. 

A  contract  of  a  husband  or  wife  to 
pay  a  consideration  for  the  forbear- 
ance of  the  other  spouse  to  institute 
an  action  for  divorce  has  been  held  to 
be  enforceable.  Poison  v.  Stewart 
(1897)  167  Mass.  211,  36  L.RJ^.  771, 
57  Am.  St.  Rep.  462,  45  N.  E.  737. 
See  also  Newsome  v.  Newsome  (1871) 
L.  R.  2  Prob.  &  Div.  (Eng.)  306,  40  L. 
J.  Prob.  N.  S.  71,  25  L.  T.  N.  S.  204, 
19  Week.  Rep.  1039.  Compare  Fisher 
V.  Koontz  (1899)  110  Iowa,  498,  80  N. 
W.  561,  81  N.  W.  702;  Merrill  v.  Peas- 
lee  (1888)  146  Mass.  460,  4  Am.  St. 
Rep.  334,  16  N.  B.  271. 

In  the  case  last  cited,  it  appeared 
that  a  husband  executed  a  note  to  a 
trustee  for  the  benefit  of  bis  wife,  in 
consideration  of  his  wife's  agreement 
to  return  to  him,  and  not  institute  pro- 
ceedings for  divorce  and  alimony.  The 
court  held  that  the  note  was  without 
a  valid  consideration,  and  unenforce- 
able, on  the  ground  that  it  was  con- 
trary to  public  policy  to  uphold  an 
agreement  to  resume  marital  relations 
for  a  pecuniary  consideration,  after  a 
justifiable  separation.  Holmes,  J.,  in 
a  dissenting  opinion,  contended  that  it 
was  not  unlawful  to  make  a  lawful  act, 
which  the  wife  could  perform  or  not, 
as  she  chose,  a  consideration  for  a  con- 
tract, merely  because  the  effect  was 
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to  mingle  a  worldly  consideration  with 
other  motives  which  Uie  wife  may  have 
had  for  renewing  cohabitation.  The 
actual  decision  in  this  case  is  not  very 
clear.  The  consideration  of  the  note> 
as  stated  in  the  dissenting  opinion, 
was  that  the  wife  would  not  proceed 
against  her  husband  for  a  divorce  or 
alimony,  and  would  return  and  live 
with  him  as  his  wife;  but  Allen,  J.,  in 
stating  the  opinion  of  the  court,  made 
the  following  reservation:  "Had  the 
consideration  of  the  note  been  an 
agreement  not  to  prosecute  proceed- 
iDgs  for  a  divorce,  a  different  question 
would  have  been<  presented,  upon 
which  we  express  no  opinion."  The 
decision  has  been  explained  in  a  later 
Massachusetts  case  as  not  impugning 
the  validity  of  a  forbearance  to  bring 
a  well-founded  suit  for  divorce,  as 
a  consideration  for  a  contract.  See 
Poison  V.  Stewart  (Mass.)  supra, 
wherein  a  bill  was  brought  for  spe- 
cific performance  of  a  covenant  ex- 
ecuted by  a  husband  to  convey  certain 
lands  to  bis  wife,  in  consideration  of 
her  forbearance  to  bring  an  action 
against  him  for  divorce,  and  a  de- 
murrer to  the  bill  was  overruled.  Al- 
though the  case  was  decided  in  con- 
formity with  the  law  of  North  Caro- 
lina, the  domicil  of  the  parties  to  the 
covenant,  it  was  intimated  that  this 
consideration  for  a  contract  was  valid 
under  the  Massachusetts  law,  as  well 
as  under  that  of  North  Carolina. 

In  Newsome  v.  Newsome  (1871)  L. 
R.  2  Prob.  &  Div.  (Eng.)  306,  40  L.  J. 
Prob.  N.  S.  71,  25  L.  T.  N.  S.  204,  19 
Week.  Rep.  1039,  the  court  recognized 
the  validity  of  a  contract  of  a  husband 
and  wife,  providing  that  she  should 
forbear  to  prosecute  a  well-founded 
cause  of  action  for  divorce  on  certain 
conditions,  but  held  that  the  contract 
did  not  bar  an  action  brought  against 
the  husband  for  divorce,  since  he  had 
broken  a  condition  to  the  effect  that 
the  agreement  should  be  binding  only 
so  long  as  he  remained  faithful  to  her. 

On  the  other  hand,  it  has  been 
doubted  whether  an  agreement  is  bind- 
ing which  is  in  consideration  of  a 
promise  by  a  wife,  who  is  living  with 
her  hasband,  to  waive  her  right  to 
maintain  an  action  for  divorce  and  to 


continue  to  live  with  him.  See  Fisher 
V.  Koontz  (1899)  110  Iowa,  498,  81  N. 
W.  702.  It  appeared,  in  that  case, 
that  an  antenuptial  contract  had  been 
made  whereby  the  wife  was  to  acquire 
no  interest  in  her  husband's  property. 
After  his  death,  the  widow  brought  an 
action  to  have  her  distributive  share 
of  his  property  set  apart  for  her,  on 
the  ground  that  the  antenuptial  con- 
tract was  annulled  by  a  later  oral 
agreement.  The  court,  admitting  the 
validity  of  an  oral  agreement  relating 
to  realty,  where  the  consideration  has 
passed,  held  that  the  agreement  of  the 
wife  to  forego  her  right  to  maintain 
a  divorce  suit,  and  to  continue  to  live 
with  her  husband,  could  not  be  pre- 
sumed to  have  been  made  as  a  con- 
sideration for  pecuniary  or  property 
rights.  The  following  reason  was  giv- 
en: "Their  adjustment  of  differences 
must  be  conclusively  presumed  to  have 
sprung  from  mutual  affection,  the  in- 
terests of  home  and  children,  and  their 
well-being  in  society,  and  not  to  have 
been  induced  by  greed  of  worldly  gain. 
.  .  .  The  saeredness  of  the  relation 
demands  that  conjugal  consortium  be 
kept  without  the  domain  of  bargain 
or  sale.*' 

e.  Termination  or  avoidance  of  aepara- 
Hon. 

A  contract  between  husband  and 
wife,  made  when  the  spouses  are  sepa- 
rated for  legal  cause,  and  providing 

for  the  payment  of  a  consideration  for  ' 
their  reunion,  is,  by  the  weight  of  au- 
thority, enforceable  by  either  spouse. 

Connecticut.  —  Kennedy  v.  Howell 
(1850)  20  Conn.  349. 

Iowa.  —  Compare  Miller  v.  Miller 
(1889)  78  Iowa,  177,  16  Am.  St.  Rep. 
431,  35  N.  W.  464,  42  N.  W.  641. 

Kentucky.— Hite  v.  Hite  (1910)  136 
Ky.  529,  124  S.  W.  815. 

Massachusetts. — Terkelsen  v.  Peter- 
son  (1914)  216  Mass.  631,  104  N.  E. 
351. 

Michigan.— Duffy  v.  White  (1897) 
115  Mich,  264,  73  N.  W.  363. 

Oklahoma.  —  Howell  v.  Howell 
(1914)  42  Okla.  286,  141  Pac.  412. 

Pennsylvania.  —  Fisher  v.  Filbert 
(1847)  6  Pa.  61. 

Tennessee.  —  Compare  Gopeland  v. 
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Boaz  (1877)  9  Baxt.  223,  40  Am.  Rep. 
89. 

Texas. — Compare  Roberts  v.  Frisby 
(1873)  38  Tex.  219;  and  McKay  v.  Mc- 
Kay (1916)  —  Tex.  CiT.  App.  — ,  189 
S.  W.  620. 

West  Virginia. — Compare  Bolyard  v. 
Bolyard  (1917)  79  W.  Va.  554,  L.R.A. 
1917D,  440,  91  S.  E.  529. 

England.  —  Harrison  v.  Harrison 
[1910]  1  K.  B.  35,  79  h.  J.  K.  B.  N.  S. 
133.  101  L.  T.  N.  S.  638,  26  Times  L.  R. 
29 ;  Vandergucht  v.  De  Blaquiere 
(1839)  6  Myl.  &  C.  229,  41  Eng.  Re- 
print, 358,  3  Jur.  1116. 

Thus,  in  Howell  v.  Howell  (Okla.) 
supra,  a  decree  was  entered  in  a  di- 
vorce suit,  upholding  a  prior  settle- 
ment of  property  rights  under  an 
agreement  which  provided  that  the 
wife  should  return  to  her  husband, 
and  that  he  should  settle  on  her  a 
substantial  part  of  his  property.  In 
the  contract,  the  wife  expressed  an  in- 
tention to  live  with  her  husband  as 
long  as  he  abstained  from  using  alco- 
holic beverages.  To  its  validity  the 
objection  was  made  that  it  tended  to 
produce  a  separation  of  the  spouses. 
The  court,  however,  held  to  the  con- 
trary, saying:  "As  we  view  it.  the 
contract  was  in  contemplation  of,  and 
for  the  very  purpose  of,  eifecting  a  re- 
union, rather  than  of  providing  or 
looking  forward  to  another  separa- 
tion; in  fact,  it  had  this  result,  and  for 
three  years  thereafter  they  lived  to- 
gether. Having  this  view  of  the  con- 
tract, it  is  not  open  to  the  objection 
urged." 

Similarly,  in  Vandergucht  v.  De 
Blaquiere  (Eng.)  supra,  the  court  sus- 
tained the  validity  of  a  contract  which 
provided  that  spouses,  who  were  liv- 
ing apart,  should  reunite,  but  that  if 
the  wife  should  again  accuse  her  hus- 
band of  infidelity,  there  should  be  a 
separation,  and  a  conveyance  by  him 
to  her  of  certain  property. 

In  Duffy  v.  White  (Mich.)  supra,  it 
appeared  that,  while  a  husband  and 
wife  were  living  apart  because  of  the 
infidelity  of  the  latter,  the  husband 
agreed  to  resume  marital  relations,  in 
consideration  of  her  executing  a  deed 
to  certain  property  to  a  third  person, 
who,  it  was  understood,  woald  convey 


the  property  to  the  husband.  The  lat- 
ter was  to  hold  the  property  in  trust, 
for  the  purposes  stated  in  a  trust 
agreement  which  was  executed  at  the 
same  time  as  the  deed.  In  an  action 
to  set  aside  the  deed,  it  was  held"  that 
the  agreement  of  the  husband  to  re- 
turn to  his  wife,  after  legal  cause  for 
separation,  constituted  a  valid  con- 
sideration for  the  conveyance. 

In  Harrison  v.  Harrison  (Eng.)  su- 
pra, it  appeared  that,  while  a  wife  was 
living  apart  from  her  husband  under 
an  order  of  court  granting  her  that 
right,  she  agreed  to  return  to  and 
live  with  him  if  he  would  execute  a 
deed  providing,  in  effect,  that  he  would 
pay  her  £1^0  in  case  he  should  again 
be  convicted  of  an  assault,  or  be  ad- 
judged by  the  justices  to  have  threat- 
ened her.  and  that  on  payment  of  such 
sam  she  would  not  demand  or  take 
any  weekly  sum  which  might  there- 
after be  awarded  her  by  the  justices. 
Thereafter,  he  was  again  adjudged  by 
the  justices  to  have  assaulted  his  wife, 
and  required  to  pay  her  a  certain  sum 
weekly  under  a  separation  order.  In 
an  action  to  recover  on  his  covenant 
to  pay  her  £160.  it  was  held  that  this 
covenant  was  valid  and  enforceable. 
In  answer  to  the  objection  that  the 
covenant  provided  for  the  separation 
of  the  parties,  and  was  therefore 
against  public  policy,  the  court  said: 
"Here  the  parties  were  living  apart 
at  the  time  the  agreement  was  made, 
and  its  object  was  mainly  to  enable 
them  to  live  together  again,  though  it 
also  provided  for  the  maintenance  of 
the  wife  in  the  event  of  their  subse- 
quently being  again  separated  by  an 
order  of  justices.  If  such  a  separa- 
tion is  not  against  the  policy  of  the 
law,  I  cannot  see  how  the  agreement 
can  be  so.  merely  because  it  is  made 
in  contemplation  of  such  a  aepara- 
tioii." 

Likewise,  in  Hite  v.  Hite  (Ky.)  su- 
pra, a  contract  was  upheld  which  was 
entered  into  by  a  husband  and  wife 
while  living  apart  on  account  of  the 
husband's  misconduct,  and  which  pro- 
vided for  their  living  together,  and  for 
the  payment  of  certain  sums  of  money 
by  the  husband  to  his  wife,  to  be  ma- 
terially increased  in  case  it  should  be 
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neeeasary  and  proper  for  tlie  wife 
again  to  separate  from  her  huaband. 

Similarly,  in  Fisher  v.  Filbert  (1847) 
6  Pa,  61,  the  court  held  to  be  enforce- 
able a  bond  which  was  given  by  a  hus- 
band in  favor  of  his  wife,  in  considera- 
tion of  her  returning  to  him  and  dia- 
miasing  an  action  against  him  for 
aaaault. 

But  in  Bolyard  Bolyard  (1917) 
79  W.  Va.  554,  L.R.A.1917I>,  440,  91  S. 
E.  529,  it  was  held  that  a  bond  of  a 
husband  to  return  to  his  wife  and 
support  her  and  his  children  was  not 
enforceable,  on  account  of  a  rule  that 
a  husband  and  wife,  in  Weat  Virginia, 
cannot  enter  into  a  binding  contract 

In  Terkelsen  v.  Peterson  (1914)  216 
Mass.  531,  104  N.  E.  351,  it  appeared 
that  while  a  wife  was  living  apart  from 
her  husband  an  agreement  was  made 
by  them,  providing,  among  other 
things,  that  they  ahould  resume  their 
marital  relations  during  the  good  be- 
havior of  each  spoase,  and  that  tiie 
huaband  should  provide  for  the  com- 
fortable maintenance  and  support  of 
his  wife,  in  case  of  another  separation 
due  to  his  wrong.  An  action  was 
brought  by  the  wife  on  this  contract, 
after  a  subsequent  separation  due  to 
the  husband's  intoxication  and  cruel- 
ty. The  court  held  that  the  contract 
was  enforceable,  on  the  ground  that 
its  purpose  was  primarily  to  unite  the 
family,  and  that  it  was  not  illegal  to 
stipulate  for  the  support  of  the  wife 
in  case  of  another  separation  for  valid 
cause.  It  was  pointed  out  that  the 
grounds  of  the  separation  which  oc- 
curred were  a  valid  cause  for  divorce, 
and  that,  even  though  the  contract 
may  have  contemplated  other  grounds 
for  separation,  those  which  were  valid 
should  not  be  held  inseparable  from 
the  others. 

In  Kennedy  v.  Howell  (1850)  20 
Conn.  349,  it  was  held  that  a  note  un- 
der seal  was  not  unenforceable  be- 
cause given  by  the  maker  to  his  wife, 
in  consideration  of  her  agreement  to 
return  and  live  with  him,  although  it 
was  admitted  that  the  wife's  agree- 
ment did  not  impose  any  new  obliga- 
tion on  her,  and  would  have  been  void, 
even  if  it  had  done  ao,  under  the  rule 
aa  to  a  contract  of  a  feme  covert. 


In  one  frequently  cited  case,  how- 
ever, it  was  held  that  a  note  executed 
by  a  husband  to  a  trustee  for  the  bene- 
fit of  his  wife,  to  induce  her  to  return 
to  him,  was  void,  since  such  an  under- 
taking was  considered  against  public 
policy  and  promotive  of  separation  of 
huaband  and  wife.  Gopeland  t.  Boaz 
(1877)  6  Baxt.  (Tenn.)  223,  40  Am. 
Rep.  89. 

An  agreement  to  pay  a  considera- 
tion to  end  a  separation  has,  however, 
been  held  to  be  invalid,  where  the 
spouses,  at  the  time  of  the  contract, 
were  separated  without  legal  cause. 
ThuB,  in  McKay  v.  McKay  (1916)  — 
Tel.  Civ.  App.  — ,  189  S.  W.  620, 
wherein  it  appeared  that  a  contract 
was  made,  ratifying  a  conveyance  of 
land  by  a  husband  to  his  wife,  and  that 
a  part  of  the  consideration  therefor 
was  an  agreement  of  the  wife  again  to 
live  with  her  husband,  from  whom  she 
had  been  separated  without  legal 
cause,  the  court  held  that  the  contract 
was  void,  since  a  part  of  the  considera- 
tion  was  an  agreement  of  the  wife  to 
do  merely  what  she  was  already  under 
a  legal  obligation*  to  do.  See  to  the 
same  effect,  Roberts  v.  Frisby  (1873) 
38  Tex.  219,  wherein  the  court  said: 
"I  do  not  know  how  far  a  husband 
would  be  morally  bound  by  a  post- 
nuptial contract  in  which  he  hires  his 
wife  to  live  with  him;  but  the  legal 
obligation  cannot  be  recognized  in  this 
court.**  ■ 

It  appears  that  one  spouse  cannot 
enforce  against  the  other  a  contract 
to  prevent  separation,  made  at  a  time 
when  the  husband  and  wife  are  living 
together.  Miller  v.  Miller  (1889)  78 
Iowa,  177,  16  Am.  St  Rep.  431,  35  N. 
W.  464,  42  N.  W.  641.  In  that  case  it 
appeared  that  an  agreement  was  en- 
tered into  by  a  husband  and  wife  while 
living  together,  whereby  each  party 
agreed  to  refrain  from  scolding,  fault- 
finding, and  anger,  the  wife  to  keep 
the  home  in 'a  cosifortable  condition, 
and  the  husband  to  pay  to  the  wife, 
so  long  as  she  observed  her  agree- 
ments, a  certain  sum  monthly.  An 
action  for  breach  of  the  contract  was 
brought  by  the  wife,  who  alleged  in 
her  petition  facts,  existing  at  the  time 
of  the  making  of  the  agreement  which 
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at  least  entitled  her  to  live  separately 
from  her  husband.  The  hnsband  de- 
murred. The  court  held  that  the  con- 
tract was  not  enforceable,  since  the 
wife  did  not  allegre  that  she  had  ob- 
served her  agreements,  and  that,  even 
if  she  had  made  such  allegation,  the 
issue  raised  by  a  denial  thereof  would 
have  required  judicial  inquiry  of  mat- 
ters such  as  instances  of  anger,  fault; 
finding,  or  scolding  on  the  part  of  the 
wife,  which  could  not  be  contested  in 
court  without  a  violation  of  the  pri- 
vacy of  the  home,  and  a  consequent 
subversion  of  domestic  happiness  and 
welfare. 

d.  Validity  as  to  creditors. 

With  respect  to  the  validity,  as 
against  creditors,  of  a  transfer  of 
property  under  a  reconciliation  con- 
tract between  husband  and  wife,  there 
appears  to  be  a  di£ference  of  judicial 
opinion.  Two  cases  have  upheld,  as 
against  the  rights  of  creditors,  the 
validity  of  a  contract  between  a  hus- 
band and  wife,  which  provided  for  a 
conveyance  of  property  from  one 
spouse  to  the  otiier,  in  consideration 
of  a  dismissal  of  a  divorce  suit,  or  of 
an  agreement  for  resuming  cohabita- 
tion after  a  separation.  Thus,  in 
Hobbs  V.  Hull  (1788)  1  Cox,  Ch,  Cas. 
445,  29  Eng.  Reprint,  1242,  it  was  held 
that,  as  against  creditors  of  the  hus- 
band, a  settlement  on  the  wife  was 
valid,  which  provided  that  she  should 
live  separate  from  him,  and  which  was 
made  in  consideration  of  her  forbear- 
ance to  bring  an  action  against  him 
for  divorce. 

Similarly,  in  Casto  v.  Fry  (1890)  33 
W,  Va.  449,  10  S.  E.  799,  it  was  held 
that,  in  an  action  to  set  aside  a  con- 
veyance of  real  estate  by  a  husband 
to  his  wife  and  have  it  applied  in 
satisfaction  of  the  husband's  liability 
on  an  official  bond,  an  agreement  by 
the  wife  to  abandon  a  prospective  suit 
for  divorce  against  him  and  pay  cer- 
tain of  his  debts  constituted  a  valid 
consideration  for  the  conveyance,  and 
that  the  conveyance  was  valid  as 
against  creditors  who  were  unknown 
to  the  wife  at  the  time  the  deed  was 
delivered  to  her. 

On  the  other  hand,  there  is  author- 


ity for  holding  to  be  void,  as  against 
creditors,  a  contract  of  conveyance  by 
one  spouse  to  the  other,  in  considera- 
tion of  an  agreement  to  dismiss  a  di- 
vorce action.  Oppenheimer  v.  Collins 
(1902)  115  Wis.  283,  60  L.R.A.  406.  91 
N.  W.  690.  See  also  Morgan  v.  Potter 
(1879)  17  Hun  (N.  Y.)  403;  and  Fried- 
man V.  Bierman  (1887)  43  Hun  (N. 
Y.)  387.  In  Oppenheimer-  v.  CotUns 
(Wis.)  supra,  it  appeared  that  at  a 
time  when  tiiere  were  certain  judg- 
ments outstanding  and  unsatisfied 
against  a  husband,  he  made  an  assign- 
ment to  his  wife  of  all  of  his  interest 
in  his  father's  estate,  in  consideration 
of  the  dismissal  of  an  action  of  di- 
vorce which  she  had  instituted  against 
him.  After  a  renewal  of  cohabitation 
for  a  few  months,  a  new  action  for  di- 
vorce was  commenced  by  her,  and  a 
decree  was  entered  without  provision 
for  alimony,  as  she  relied  on  her 
rights  under  the  previous  assignment 
In  an  action  to  have  the  interest  in  his 
father's  estate  applied  in  satisfaction 
of  the  judgments  against  the  husband, 
it  was  held  that  the  assignment  of  this 
interest  to  the  wife  was  void.  The 
decision  was  based  on  the  grounds 
that  it  was  contrary  to  public  policy, 
and  illegal,  for  a  husband  and  wife  to 
bargain  as  to  the  continuance  or  sev- 
erance of  the  marriage  relation,  and 
that  the  rights  of  creditors  in  the 
property  of  a  husband  could  not  be 
protected  if  such  bargaining  wss 
recognized  as  a  valid  consideration 
for  a  transfer  of  property  rights. 

In  Morgan  v.  Potter  (N.  Y.)  supra, 
the  court  held  to  be  void,  as  against 
creditors,  a  conveyance  of  property  by 
a  husband  to  his  wife,  in  pursuance 
of  a  contract  which  provided  that  she 
should  dismiss  a  suit  which  she  had 
begun  against  him  for  a  limited  di- 
vorce, and  that  the  parties  should  live 
apart.  The  decision  was  based  main- 
ly on  the  ground  that  the  contract  pro- 
vided that  the  parties  should  live 
apart,  and  was,  therefore,  opposed  to 
public  policy.  The  court,  however, 
stated  that  even  if  the  consideration 
was  valid,  the  equities  in  the  case,  as 
against  creditors,  would  be  no  strong- 
er than  if  the  husband  had  made  the 
conveyance  for  the  support  of  his  wife 
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and  child  while  the  parties  were  liv- 
ing amicably  together.  See  to  the 
same  effect,  Friedman  v.  Bierman  (N. 
y.)  sapra.  The  authority  of  the  fore- 
going New  York  cases,  however,  is  inv 
paired  by  tiie  fact  that  they  were  de- 
cided before  it  was  settled  in  that 
state,  by  Pettit  v.  Pettit  (1887)  107 
N.  Y.  677,  14  N.  E.  500,  that  a  con- 
tract to  dismiss  a  divorce  suit  is  valid 
as  between  the  parties  thereto,  though 
it  provides  for  the  separation  of  the 
parties. 

e..  Third  person  aa  beneficiary. 

It  has  been  held  that  a  contract  be- 
tween a  husband  and  his  wife  for  the 
purpose  of  reuniting  them  after  a 
separation  is  enforceable  by  a  third 
person,  to  whom,- by  the  contract,  the 
consideration  is  to  be  paid.  Burk- 
holder's  Appeal  (1884)  105  Pa.  31.  In 
that  case  it  was  held  that  an  agree- 
ment by  a  wife  to  forego  a  valid 
ground  for  separation  from  her  hus- 
band constituted  an  adequate  con- 
sideration to  support  a  contract  of  the 
husband,  in  favor  of  a  son  of  the  wife 
by  a  former  marriage.  It  appeared 
that  the  contract  was  under  seal,  but 
'the  effect  of  the  seal  was  held  not  to 
exclude  evidence  of  lack  of  considera- 
tion appearing  in  the  instrument  it- 
self. 

However,  it  was  held  in  Sterling  v. 
Sterling  (1862)  12  6a,  201,  that  a  son, 
against  the  objection  of  his  mother, 
was  not  entitled  to  the  specific  per- 
formance of  a  contract  of  his  father 
and  mother,  whereby  the  mother 
agreed  to  dismiss  a  divorce  proceed- 
ing against  her  husband,  and  l^e 
father  agreed  to  convey  by  deed  of 
trust  certain  land,  for  the  benefit  of 
his  wife  for  life,  and  on  her  death  to 
vest  absolutely  in  their  children  or 
personal  representatives.  The  deci- 
sion wa£  not  based  on  the  invalidity 
of  the  contract,  but  on  the  grounds 
that  the  son  acquired  no  vested  right 
on  which  he  was  entitled  to  recover, 
and  that  the  contract  was  revocable 
by  the  parties  thereto. 

III.  Agreement  Itettoeen  tipo»ae  and  thtrd 

person. 

It  has  been  held  that  a  contract  of  a 
third  person,  other  than  a  paramour 


of  one  of  the  spouses,  to  pay  a  con* 
sideration  to  a  spouse  for  the  abandon- 
ment of  a  divorce  suit  or  an  agree- 
ment to  live  together  after  a  separa- 
tion, is  valid.  Mack  v.  Mack  (isiO) 
87  Neb.  819,  31  UR.A.(N.S.)  441,  128 
N.  W.  527;  Bolyard  v.  Bolyard  (1917) 
79  W.  Va.  554,  LJt.A.1917D,  440,  91 
S.  E.  629.  See  also  Kiepert  v.  Nugent 
(1913)  158  Wis.  127,  140  N.  W.  1123; 
Gipps  v.  Hume  (1861)  7  Jur.  N.  S. 
1301,  2  Johns.  &  H.  517,  70  Eng.  Re- 
print, 1163,  31  L.  J.  Ch.  N.  S.  37,  6 
L.  T.  N.  S.  307. 10  Week.  Rep.  38.  And 
see  the  reported  case  (Rodgebs  v. 
RODGERS,  ante,  274). 

Thus,  in  Mack  v.  Mack  (^Jeb.)  su- 
pra, it  was  held  that  a  wife  could  re- 
cover on  a  contract  by  a  son  of  her 
husband,  to  the  effect  that  the  son 
would  support  her  for  life  if  she  would 
return  to  her  husband  and  care  for 
him  while  he  lived.  It  appeared  that 
at  the  time  of  the  contract  the  wife 
had  a  legal  cause  for  separation  from 
her  hdsband.  As  to  the  validity  of  the 
consideration  for  the  son's  contract, 
the  court  said:  "The  argument  that 
there  was  no  consideration  must  fail, 
if,  as  a  matter  of  fact,  the  wife  was 
living  separate  from  her  husband  for 
reasons  sufficient  to  entitle  her  to  a  di- 
vorce. In  that  event,  by  returning  to 
him,  she  waived  her  right  to  a  divorce, 
and  rendered  him  services  she  was  not 
obliged  under  these  circumstances  to 
perform.  Neither  can  we  assent  to 
the  proposition  that  because  the  step- 
son made  the  promise  there  was  no 
consideration  tiierefor.  The  consid- 
eration for  a  promise  need  not  move  to 
the  promisor  in  order  to  constitute  a 
valid  contract,  but  a  detriment  buf- 
fered by  the  promisee  in  reliance  up- 
on the  promise  is  sufficient." 

In  the  reported  case  (Rodgers  v. 
RODGGRS),  an  action  was  brought  by 
a  widow  against  the  father  of  her  for- 
mer husband  on  a  contract  entered  in- 
to by  the  father  and  the  husband  to 
pay  the  wife  certain  sums  monthly  so 
long  as  she  lived,  in  consideration  of 
her  resuming  marital  relations  with 
her  husband.  Although  it  also  ap- 
pears that  the  contract  was  made  to 
prevent  the  prosecution  of  a  divorce 
action  on  the  ground  of  the  husband's 
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adultery,  it  is  held  that  the  contract 
was  valid,  and  that  the  wife  was  en- 
titled to  a  recovery  for  its  breach  by 
the  father  after  her  husband's  death. 

In  Bolyard  v.  Bolyard  (1917)  79  W. 
Va.  554,  L.R.A.1917D,  440,  91  S.  E.  529, 
an  action  was  brought  by  a  wife  liv- 
ing apart  from  her  husband,  against 
him,  and  his  father  as  surety,  on  an 
obligation  which  bound  the  husband 
to  resume  housekeeping  with  his  wife, 
to  support  her  and  his  children,  and 
not  to  desert  or  abandon  them.  The 
court  held  that  the  bond  was  valid 
and  enforceable  against  the  father, 
though  not  against  the  husband,  on 
account  of  a  rule  of  law  in  West  Vir- 
ginia which  forbids  contracts  between 
a  husband  and  wife.  The  court  said: 
"Though  inaptly  and  somewhat  inac- 
curately expressed,  in  some  instances, 
the  purpose  of  the  bond  was  to  bind 
the  husband  to  performance  of  his 
marital  duty.  This  purpose  cannot  be 
regarded  as  being,  in  any  sense,  incon- 
sistent with  public  policy.  On  the 
contrary,  public  policy  and  social  or- 
der require  the  performance  of  the 
things  he  bound  himself  to  do.  They 
were  just  such  things  as  the  law  itself 
required  of  him,  but  it  did  not  afford 
remedies  adequate  to  enforcement  of 
full  performance  thereof.  It  was  the 
purpose  of  the  bond  measurably  to 
supply  this  defect  in  the  law." 

The  rule»  however,  appears  to  be 


otherwise  when  the  contracting  par- 
ty is  a  paramour  of  one  of  the  spouses. 
In  such  a  case  it  has  been  held  that 

public  policy  forbids  the  enforcement 
of  a  contract  for  the  dismissal  of  a 
divorce  suit.  •  Gipps  v.  Hume  (1861) 
7  Jur.  N.  S.  1301,  2  Johns.  &  H.  517, 
70  Eng.  Reprint,  1163,  31  L.  J.  Ch.  N. 
S.  37,  5  L.  T.  N.  S.  307,  10  Week.  Rep. 
88.  In  that  case  an  action  was  brought 
against  the  obligor  of  a  bond,  who 
had  been  made  a  corespondent  in  a 
divorce  suit  and  had  executed  the  bond 
for  the  payment  of  a  sum  of  money  to 
the  plaintiff  in  the  divorce  action  in 
consideration  of  his  dismissing  it.  The 
court  held  that  the  bond  was  void, 
since  the  agreement  was  contrary  to 
public  policy  and  the  divorce  and  mat- 
rimonial acts,  in  that  it  took  the  dam- 
ages which  might  have  been  recovered 
from  the  corespondent  out  of  the  con- 
trol of  the  court,  so  that  they  could 
not,  in  the  discretion  of  the  court,  be' 
applied  for  the  support  of  the  wife  or 
for  the  benefit  of  the  children  of  the 
husband  and  wife. 

In  Eiepert  v.  Nugent  (1913)  163 
Wis,  127,  140  N.  W.  1123,  the  court  up- 
held a  contract  by  a  husband  made  in 
favor  of  a  third  person,  in  considera- 
tion of  his  effecting  a  reconciliation 
between  the  promisor  and  his  wife, 
who,  at  the  time  of  the  contract,  was 
separated  from  him.  W.  S.  B. 


VINCENT  KERENS,  Appt., 

ST.  LOUIS  UNION  TRUST  COMPANY,  Exr.,  etc.,  of  Richard  C.  Kerens, 

Deceased,  et  al.,  Respts: 

^  MiasouH  Supreme  Court  (Jn  Ba.ne)^June  10,  tOSO, 

(—  Mo.  — ,  223  S.  W.  645.) 

Trust  —  power  of  trust  company  to  determine  sobriety. 

1.  A  trust  company  with  express  power  to  act  as  trustee  under  wills 
has  implied  power  to  determine  when  a  beneficiary  has  complied  with  the 
terms  of  a  trust  requiring  him  to  abstain  from  intoxicating  liquors  for 
five  years  to  receive  the  property,  notwithstanding  different  committees 
might  differ  as  to  whether  or  not  the  condition  had  been  complied  with. 

[See  note  on  this  question  beginning  on  page  300.] 
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words. 

2.  Generally  a  testator's  meaning  is 
to  be  determined  from  the  will  alone. 

--  eridence  to  construe  ambiguous 
words. 

3.  If  the  language  of  a  will  is  sua- 
edible  of  two  constructiona,  evidence 
of  testator's  feeling  toward,  a  legatee 
nuy  be  admitted  to  enable  the  court 
to  put  itself,  so  far  as  may  be,  in  the 
testator's  place. 

—  ^oidthrift  trust  —  right  of  lega- 
tee. 

A.  The  annuity  is  all  to  which  a 
legatee  is  entitled  until  compliance 
with  the  condition  under  a  will  placing 
property  in  the  hands  of  a  trustee  to 
pay  a  monthly  annuity  to  testator's  son 
for  life,  but  providing  that  if  the  son 
refrains  iTom.  intoxicants  for  a  period 
of  ftve  years  the  corpus  of  the  fund 
shall  be  paid  to  him. 


5.  A  condition  precedent  is  one 
which  must  be  fulfilled  before  the  es- 
tate or  interest  can  vest. 

[See  10  R.  C.  L.  664.] 
yiM\  —  enforcemoit  of  condition  pre- 
cedent. 

,  6.  A  condition  precedent  in  a  will 
will  be  enforced  if'  it  was  plainly  the 
intention  of  the  testator  to  create  an 
estate  of  that  character. 
—  trust  company  as  executor  —  public 
policy. 

7.  Permitting  a  trust  company  to  act 
as  executor  and  trustee  under  a  will 
is  not  against  public  policy. 

[See  11  R.  C.  L.  60.] 
Statute  —  construction  —  purpose. 

8.  A  statute  should  always  be  con- 
strued so  as  to  effectuate  the  purpose 
of  its  enactment. 

[See  25  R.  C.  L.  960,  999.] 


(Graves,  J.,  dissents  in  part.) 


Appeal  by  plaintiff  from  a  judgment  of- the  Circuit  Court  of  the  City 
of  St.  Louis  (Jones,  J.)  in  favor  of  defendants  in  a  suit  brought  to  con- 
strue the  will  of  Richard  C.  Kerens,  deceased,  and  the  statute  conferring 
power  upon  trust  companies  to  execute  testamentary  trusts.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Boyle  &  Priest,  Frank  Y.    Boswell,  103  Mo.  157,  15  S.  W.  348; 


Gladney,  and  StancUield  ft  Levy,  for 
appellant: 

The  court  will  resolve  every  doubt 
against  the  construction  of  the  will 
contended  for  by  the  Trust  Company 
and  the  remaindermen,  for  the  Trust 
Company  has  completely  identified  its 
interest  with  the  conflicting  and  par- 
tisan interest  of  the  remaindermen, 
lod  is  seeking  a  construction  that  will 
favor  the  remaindermen's  interest 
identified  with  its  own. 

Smith  V.  Jordan,  77  Conn.  469,  59 
AtL  507;  Gordon  v.  Green,  113  Mass. 
260;  Bryant  v.  Mcintosh,  3  Gal.  App. 
95,  84  Pac.  440;  Marcom  v.  Wyatt,  117 
N.  C.  129,  23  S.  E.  169;  Armngton  v. 
Arrington,  116  N.  C.  170,  21  S.  E.  181; 
Murray  v.  Lizotte,  31  R.  I.  527.  77  Atl. 
231. 

VVhere  indefiniteness  and  uncertain- 
ties api)ear  on  the  very  face  of  the 
will,  the  rule  is  absolute,  that  oral 
evidence  cannot  be  availed  of  to  re- 
move or  explain  it  away. 

Goode  V.  Goode,  22  Mo.  524,  66  Am. 
Dec.  630;  Davis  v.  Davis,  8  Mo.  56; 
Gregory  v.  Cowgill,  19  Mo.  415;  Brad- 
ley V.  Bradley,  24  Mo.  315;  Nichols  v. 
11  A.L.R.— 19. 


Mersman  v.  Mersman,  136  Mo.  256,  37 
S.  W.  909;  Meiners  v.  Meiners,  179  Mo. 
625,  78  S.  W.  795;  Robards  v.  Brown, 
167  Mo.  457,  67  S.  W.  245;  King  v.  Ack- 
erman,  2  Black,  418,  17  L.  ed.  298; 
Chater  v.  Carter,  238  U.  S.  584,  59  L. 
ed.  1470,  35  Sup.  Ct.  Rep.  859. 

The  interposition  of  a  trust  and  a 
trustee  does  not  change  the  rule  of, 
or  postpone,  the  vesting  of  the  in- 
terest. 

Cornwell  v.  Orton,  126  Mo.  865, 27  S. 
W.  536;  Patrick  v.  Blair,  119  Mo.  113, 
24  S.  W.  767;  Simmons  v.  Cabanne,  177 
Mo.  852,  76  S.  W.  618;  Deacon  v.  St 
Louis  Union  Trust  Go.  271  Mo.  669, 19T 
S.  W.  261 ;  Walter  v.  Dickman,  274  Mo. 
185,  202  S.  W.  538;  Croxall  v.  Shererd, 
5  Wall.  281,  18  L.  ed.  577;  1  Perry, 
Trusts,  6th  ed.  §  357. 

The  words,  "give,  devise,  and  be- 
queath," are  clear,  positive  in  mean- 
ing, and  free  from  inference  or  doubt. 

Gannon  v.  Albright,  183  Mo.  248,  67 
L.R.A.  97,  105  Am.  St  Rep.  471,  81  S, 
W.  1162. 

The  devise  is  to  be  construed  just  as 
if,  after  the  name  of  the  beneficib^. 


Digitized  by  Google 


290 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [11  A.UR.  ^ 


there  followed  the  words-  "and  his 

heirs  and  asaigns.** 

Roth  V.  Rauschenbusch,  178  Mo.  688, 
61  L.R.A.  455,  73  S.  W.  664. 

The  law  favors  the  heir,  and  he  can- 
not be  disinherited  upon  conjecture. 

Wright  V.  Denn,  10  Wheat.  228,  6  L. 
ed.  309;  McCaffrey  v.  Manogue,  196  U. 
S.  569,  49- L.  ed.  602,  26  Sup.  Ct  Rep*. 
319. 

Where  an  estate  is  given  in  one  part 
of  an  instrument  in  clear  and  decisive 
terms,  such  estate  cannot  be  taken 
away  or  cut  down  by  raising  a  doubt 
upon  the  extent,  or  meaning,  or  ap- 
plication of  a  subsequent  clause,  or  by 
inference  therefrom,  nor  by  any  sub- 
sequent words  that  are  not  as  clear 
and  decisive  as  the  woirds  of  the  clause 
giving  the  estate. 

Nichols  V.  Boswell,  103  Mo.  158,  15 
S,  W.  343;  Sevier  v.  Woodson,  205  Mo. 
214,  120  Am.  St.  Rep.  728, 104  S.  W.  1; 
Jackson  v.  Littell,  213  Mo.  599, 127  Am. 
St.  Rep.  620,  112  S.  W.  53;  Settle  v. 
Shafer,  229  Mo.  569,  129  S.  W.  897; 
Middleton  v.  Dudding,  —  Mo.  — ,  188 
S.  W.  444;  McArthur  t.  Scott,  113  U. 
S.  381,  28  L.  ed.  1027,  6  Sup.  Ct.  Rep. 
652. 

That  the  subsequent  inferential  or 
doubtful  part  takes  the  form  of  a  trust 
makes  no  difference  in  the  application 
of  the  rule. 

Comet  V.  Cornet,  248  Mo.  221,  154  S. 
W.  121 ;  Howard  v.  Howard,  —  Mo.  — , 
184  S.  W.  993. 

Subsequent  parts  of  the  will  in  ques- 
tion berve  to  confirm  the  vesting  effect 
of  the  words  "give,  devise,  and  be- 
queath." 

O'Hare  v.  Johnston,  .273  III,  458.  113 
N.  E.  127;  Jones  v.  Jones,  223  Mo.  442, 
25  L.R.A.(N.S.)  424,  123  S.  W.  29; 
Taylor  v.  Mason,  9  Wheat.  325,  351,  6 
L.  ed.  101,  108;  King  v.  Ackerman,  2 
Black,  415,  17  L.  ed.  298;  Collier,  Will, 
40  Mo.  320;  Simmons  v.  Cabanne,  177 
Mo.  847,  76  S.  W.  618. 
. '  Wherever  it  is  possible,  a  will  will 
be  so  conatrued  as  not  to  create  a  con- 
dition, particularly  a  condition  precede 
ent. 

Deacon  v.  St.  Louis  Union  Trust  Co. 
271  Mo.  669,  197  S.  W.  261 ;  Brian  v. 
Tylor,  129  Md.  150,  98  ^ti.  532. 

The  condition  here  is  subsequent. 

Bumham  v.  Bumhani,  79  Wis.  667; 
48  N.  W.  661;  Alexander  v.  Alexander, 
156  Mo.  413,  67  S.  W.  110;  Simmons  v. 
Cabanne,  177  Mo.  336,  76  S.  W.  618; 
Jones  V.  Jones,  223  Mo.  445,  25  L.RJL 
(NJ3.)  424,  128  S.  W.  29;  Finlay  v. 


King,  3  Pet.  346,  7  L.  ed.  701 ;  Taylor  v. 
Mason,  9  Wheat.  325.  350,  6  L.  ed.  lOi, 
108. 

The  conduct  clause,  if  construed  as 
an  attempt  to  set  up  and  fix  a  definite 
standard  of  conduct,  is  void  and  in- 
capable of  enforcement  because  it  is 
so  indefinite  and  uncertain  that  the 
court  cannot  know  from  the  words  of 
the  will  what  was  the  true  intent  of 
the  testator. 

Methodist  Episcopal  Church,  South 
V.  May,  201  Mo.  370,  99  S.  W.  1093; 
Reed  v.  Reed,  39  Mo.  App.  477; 
Schmucker  v.  Reel,  61  Mo.  600;  Hadley 
V.  Forsee,  203  Mo.  428,  14  L.R.A.(N.S.) 
49,  101  S.  W.  59;  Jones  v.  Jones,  223 
Mo.  449,  25  L.R.A.CN.S.)  424,  123  S. 
W.  29. 

The  power  of  the  Trust  Company  to 
determine  "sobriety  and  good  behav- 
ior" and  "free  will  and  desire"  must 
be  found  in  the  statute. 

State  ex  rel.  Crow  v.  Lincoln  Trust 
Co.  144  Mo.  662,  46  S.  W.  593. 

The  meaning  of  the  statute,  what- 
ever it  may  be  determined  to  be,  was 
fixed  by  the  legislature  when  the  en- 
actment was  made. 

Harwood  v.  Tracy,  118  Mo.  631,  24 
S.  W.  214 ;  General  Assembly  v.  McEl- 
hinney,  61  Mo.  643. 

In  construing  the  statute  the  court 
will  heed  the  general  object  and  pur- 
pose of  the  legislature,  all  the  provi- 
sions of  the  statute  to  get  at  the  true 
meaning  of  any  portion,  and  general 
words  shall  be  accommodated  to  the 
intent,  whether  general  or  specific. 

Ross  V.  Kansas  City,  St  J.  &  C.  B.  R 
Co.  Ill  Mo.  26,  19  S.  W.  541;  Pem- 
Jsroke  v.  Huston,  180  Mo.  636,  79  S. 
W.  470;  Riddick  v.  Walsh,  15  Mo.  536; 
Macke  v.  Byrd,  131  Mo.  690,  £2  Am. 
St.  Rep.  649.  33  S.  W.  448;  State  er 
rel.  School  Dist.  v.  Harter,  188  Mo. 
629,  87  S.  W.  941 ;  State  ex  rel.  Major 
V.  Ryan,  232  Mo.  92, 188  S.  W.  8 ;  State 
ex  rel.  Balch  v.  Fiy,  186  Mo.  203,  86 
S.  W.  328;  Pennington  v.  Coxa,  2 
Cranch,  62,  2  L.  ed.  204. 
'  The  statutory  provisions  as  to  the 
powers  of  a  trust  company  must  be 
strictly  construed. 

State  ex  rel.  Crow  v.  Lincoln  Trust 
Co.  144  Mo.  587,  46  S.  W.  593;  Cause 
v.  Commonwealth  Trust  Co.  196  N.  Y. 
166,  24  LR.A.(N.S.)  967,  89  N.  E.  476. 

The  statute  imports  at  least  three 
distinct  characteristics  of  trust  com- 
panies, and  one  explicit  definition  of 
and  limitation  upon  the  kinds  of  tra^ 
ttiat  they  can  assume  and  execnte. 
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which,  taken  together,  are  decisive  of 
the  issue  here  involved. 

Chicago  Title  &  T.  Co.  v.  Zinzer.  264 
ni  31,  105  N.  E.  718,  Ann,  Cas.  1915D, 
931;  People  v.  Binghamton  Trust  Co. 
139  N.  Y.  192,  84  N.  E.  898;  Reyburn 
T.  Bakewell.  88  Mo.  App.  647;  Mur- 
phree  v.  Hanson,  197  Ala.  246,  72  So. 
437;  Bodely  v.  Taylor,  5  Cranch,  225, 
3  L.  ed.  85;  State  ex  rel.  South  Mis- 
souri Pine  Lumber  Co.  v.  Bearing,  180 
Ho.  64.  79  S.  W.  454;  Amett  v.  Wil- 
liams, 226  Mo.  118.  126  S.  W.  1154; 
Safe  Deposit  &  T.  Co.  v.  Sutro,  75  Md. 
865.  23  Atl.  732;  Hazel  v.  Hagan,  47 
Mo.  281;  Bales  v.  Ferry,  51  Mo.  451; 
Donaldson  v.  Allen,  182  Mo.  626.  81  S. 
W.  1151;  Security  Co.  v.  Snow,  70 
Conn.  288,  66  Am.  St.  Rep.  107.  39  Atl. 
153;  Dillingham  v.  Martin,  61  N.  J.  Eq. 
276,  49  Atl.  143;  Whitaker  t.  McDow- 
ell, 82  Conn.  195,  72  Atl.  988,  16  Ann. 
Cu.  324. 

The  intention  of  the  testator,  if  in- 
coiuiBtent  with  the  law,  must  give 
way. 

Brown  v.  Rogers.  125  Mo.  398,  28 
S.  W.  630;  Harbison  v.  Swan,  58  Mo. 
154;  Peugnet  v.  Berthold.  183  Mo.  64. 
81  S.  W.  874. 

The  court  will  not  bend  the  settled 
principles  of  law  to  accommodate  the 
attempt  of  the  testator. 

Comwell  V.  Wulff,  148  Mo.  559,  45 
UR.A  53.  50  S.  W.  439;  Briant  v.  Gar- 
rison, 150  Mo.  670,  62  S.  W.  361. 

The  trust  provision  of  the  will  being 
invalid,  and  this  invalidity  not  affect- 
ing the  essential  plan  and  scheme  of 
the  testator,  viz.,  to  distribute  the 
residuary  estate  among  the  three  leg- 
atees named  in  equal  parts  or  por- 
tions, that  portion  of  the  will  remains 
as  though  the  will  did  not  contain  the 
trust  provisions. 

Sevier  v.  Woodson,  206  Mo.  216,  120 
Am.  St.  Rep.  728,  104  S.  W.  1. 

Messrs.  Bryan,  WilUams,  &  Cave  for 
respondents. 

Walker,  Ch.  J.,  delivered  ^e  opin- 
ion of  the  court: 

This  ^18  a  suit  to  construe  the  will 
of  RicHard  C.  Kerens  and  the  stat- 
ute conferring  power  upon  trust 
companies  to  execute  trusts  of  this 
character. 

The  testator  was  a  resident  of  the 
city  of  St.  Ix>uis  and  executed  the 
will  April  10,  1916,  and  died  in  the 
following  September.  In  said  will 
tEe  testator  named  as  executor  and 
trustee  the  St  Louis  Union  Trust 
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Company.  The  suit  is  brought  by 
Vincent  Kerens,  a  son  of  the  testa- 
tor, against  the  trust  company  as. 
trustee  and  the  legatees  and  dev- 
isees other  than  the  plaintiff.  The 
trial  court  sustained  tHe  trust  cre- 
ated by  the  will,  and  the  plaintiff 
has  appealed.  We  are  concerned 
only  with  such  portions  of  para- 
graph 12  of  said  will  having  refer- 
ence to  the  matter  at  issue. 

The  introductory  section  to  said 
paragraph  12  is  as  follows : 

"All  tile  rest,  residue,  and  remain- 
der of  my  estate,  real,  personal,  or 
mixed,  of  every  description  and 
wheresoever  situate,  of  which  I  may 
die  seised  or  possessed,  or  to  which 
I  may  be  entitled  at  the  time  of  my 
death,  together  with  all  lapsed  lega- 
cies and  any  and  all  property  becom- 
ing a  part  of  my  residuary  estate 
under  the  provisions  of  t^s  my  last 
will,  the  whole  being  referred  to  as 
my  ^residuary  estate,*  shall  be 
divided  by  my  executor  into  three 
equal  parts  or  portions,  one  of  which 
I  hereby  give,  devise,  and  bequeath 
*unto  my  daughter,  Madeline  Kerens 
Kenna ;  another  of  which  I  give,  de- 
vise, and  bequeath  unto  my  daugh- 
ter, Gladys  Kerens  Colket;  and  the 
remaining  one  third  to  the  said  St. 
Louis  Union  Trust  Company,  as 
trustee  for  my  son,  Vincent  Kerens, 
to  have  a'nd  to  hold  the  same,  foK 
the  uses  and  purposes  upon  the 
terms  and  conditions  and  with  the 
powers  and  duties  hereinafter  seft 
forth." 

Subdivision  (a)  of  said  paragraph 
12  provides  for  the  management  by 
the  trustee  of  the  estate. 

Subdivision  (b)  defines  more  fully 
the  powers  of  the  trustee. 

Subdivisions  (c),  (d),  and  (e) 
are  in  the  following  language: 

"(c)  During  the  lifetime  of  my 
said  son  Vincent,  or,  if  said  trust 
shall  not  be  sooner  terminated  by 
the  trustee  pursuant  to  the  power 
hereinafter  conferred  upon  it,  dur^ 
ing  the  life  of  said  trutft,  said  trustee 
shall  pay  to  him  out  of  the  net  in- 
come accruing  from  said  estate  the 
sum  of  five  hundred  dollars  ($600) 
on   l^e   first   of   each  calendar 
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month  succeeding  the  time  of  my 
death,  and  the  remaining  undistrib- 
uted income  it  shall  reinvest  and 
hold  as  part  of  the  corpus  or  princi- 
pal of  said  trust  estate  subject  to  all 
the  provisions  of  this  12th  clause  of 
my  will.  If,  at  any  time  during  the 
lifetime  of  my  said  son,  he  shall  of 
his  own  free  will  and  desire  have 
passed  five  consecutive  years  of  con- 
tinued sobriety  and  good  behavior, 
and  shall  establish  such  fact  by 
proof  to  the  satisfaction  of  said 
trustee,  then  the  latter,,  namely,  said 
trustee,  shall  declare  said  trust  to 
be  at  an  end,  and  thereafter  convey, 
transfer,  and  pay  over  to  my  said 
son  Vincent  all  the  trust  property 
and  estate  then  held  or  possessed  by 
it  as  such  trustee,  and  said  trust 
shall  thereupon  be  terminated. 

*'If  at  any  time  or  times,  on  ac- 
oouht  of  serious  illness  or  other  un- 
foreseen emergency,  my  said  son 
shall,  in  the  opinion  of  said  trustee, 
imperatively  require  the  expendi- 
ture upon  him  or  for  his  benefit  of 
part  of  the  accumulated  and  undis- 
tributed income  or  of  the  principal; 
said  trustee  is  hereby  authorized  to 
appropriate  and  expend  for  such  pur- 
pose such  an  amount  as  it  may  think 
necessary  under  the  circumstances; 
provided,  however,  that  whereas 
during  my  lifetime  I  became 
.guarantor  of  the  payment  to  my 
daughter-in-law,  Jane  H.  Kerens, 
during  her  lifetime,  or  until  her 
remarriage  after  his  death,  of 
the  sum  of  four  hundred  and  fifty 
dollars  ($450)  per  month  by  her 
husband,  my  said  son  Vincent,  I 
direct  that  if  my  said  son  shall 
fail  to  make  to  his  said  wife  any 
of  said  monlMy  payments,  or 
any  part  thereof,  during  the  exist- 
ence of  this  trust,  said  trustee  shall 
pay  out  of  said  net  income,  before 
making  the  payment  of  five  hundred 
dollars  ($500)  per  month  to  my  said 
son,  all  said  monthly  stipends  to  his 
said  wife  which  at  the  time  may  be 
due  and  impaid,  his  right  to  receive 
his  monthly  stipend  of  five  hundred 
dollars  ($500)  out  of  said  net  in- 
come being  subject  to  the  prior  pay- 
ment of  overdue  instalments  to  his 


said  wife  as  aforesaid ;  and  provided 
further,  that  if  my  said  daughter- 
in-law  shall  prove  against  my  estate 
or  otherwise  establish  as  a  charge 
against  the  same  her  claim  under 
her  said  agreement,  of  which  I  am 
guarantor  as  aforesaid,  the  princi- 
pal of  the  fund  hereinabove  devised 
and  bequeathed  in  trust  for  my  said 
son  shall  be  charged  with  the  satis- 
faction of  such  clAim  until  provision 
shall  have  been  made  for  its  pay- 
ment or  its  release  so  that  my  estate 
generally  shall  not  be  charged  with 
the  payment  of  the  same  or  any 
part  thereof.  And  said  trustee  is 
hereby  authorized,  if  such  a  con- 
tingency should  arise,  to  use  such 
part  of  said  trust  estate  as  may  be 
necessary  to  procure  the  release  or 
satisfaction  of  said  claim  of  my  said 
daughter-in-law. 

"(d)  It  is  my  will,  and  I  direct, 
that  neither  the  income  from  said 
trust  estate,  hereby  provided  for 
said  beneficiary,  nor  the  principal 
fund,  shall  be  liable  for  his  debts, 
present  or  future,  and  shall  not  be 
subject  to  the  right  on  the  part  of 
any  creditor  to  seize  or  reach  the 
same  under  any  writ  or  by  any  pro- 
ceeding at  law  or  in  equity.  And 
said  beneficiary  shall  not  have  any 
power  to  give,  grant,  sell,  convey, 
mortgage,  pledge,  or  otherwise  dis- 
I)Ose  of,  encumber,  or  anticipate  the 
income,  or  any  instalment  thereof, 
or  any  share  in  the  principal  there- 
of, it  being  my  will  that  no  right  of 
disposition  of  any  such  property 
shall  vest  in  said  beneficiary  unta 
the  same  shall  have  been  actually 
transferred  or  paid  over  to  him. 

"(e)  At  the  death  of  my  said  son, 
if  said  trust  shall  not-  have  been 
terminaM  as  authorized  in  para- 
graph (c)  hereof,  all  the  trust  prop- 
erty and  estate  in  the  handa  of  said 
trustee  shall  be  distributed  and 
turned  over  to  my  two  daughters, 
Madeline  Kerens  Kenna  and  Gladys 
Kerens  Colket,  and  to  the  descend- 
ants of  either  or  both  of  them  who 
shall  have  then  died,  leaving  any 
descendant  or  descendants  surviv- 
ing, in  equal  shares  per  stirpes."  - 
-  Relevant  testimony  necessaiy  to 
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an  understanding  of  the  facts  and 
the  determination  of  the  cause  will 
be  set  forth  in  the  opinion  as  occa- 
sion requires. 

The  assignment  of  errors  is  as  fol- 
lows: 

(1)  The  court  erred  in  admitting 
testimony  explanatory  of  the  mean- 
ing of  the  will,  and  in  permitting  the 
respondents  to  vary  its  meaning  by 
extrinsic  evidence. 

(2)  The  court  erred  in  not  holding 
that  the  will  vested  in  the  appellant 
the  equitable  title  to  one  third  of  the 
residuary  estate. 

(3)  The  court  erred  in  holding 
that  the  conditions  named  were 
deiinite,  certain,  and  capable  of  en- 
forcement. 

(4)  The  court  erred  in  refusing  to 
hold  that  the  conditions  were  sub- 
sequent,  and  so  vague  and  indefinite 
as  to  be  incapable  of  administration. 

(5)  The  court  erred  in  refusing  to 
hold  that  the  trustee  had  no  power 
under  the  will,  or  by  law,  to  deter- 
mine the  conditions  attempted  to  be 
imposed,  and  no  authority  to  with- 
hold the  estate  from  appellant  until 
he  shall  comply  with,  if  he  shall  fail 
to  comply  with,  the  conditions  of  the 
will  a3  by  it  interpreted. 

(6)  The  court  erred  in  refusing  to 
hold  that  under  the  will  and  the  law 
the  appellant  is  entitled  to  immedi- 
ate possession  of  said  equitable  es- 
tate, and  that  the  remaindermen  are 
entitled  to  no  interest  therein. 

These  in  their  order. 
I.  Oral  Testimony. — As  a  general 
proposition  a  testator's  meaning  is 
wHL^— to  be  determined  by 
tioM— vraniMK  of  his  Will  aloue,  and 
wordM.  from  this  we  must 

ascertain . his  intent;- but,  if  it  is 
found  that  the  lan- 
guage is  susceptible 
of  two  construc- 
tions, evidence  pf 
the  testator's  feelings  towards  plain- 
tiff may  be  admitted  which  will  en- 
able the  court  to  put  itself,  so  far 
as  may  be,  in  the  testator's  place, 
that  the  words  used  may  be  read  in 
the  light  of  his  environment  at  the 
time  the  will  was  executed.  Tisdale 
V.  Prather,  210  Mo.  loc.  cit.  408, 109 
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S.  W.  41 ;  Whitelaw  v.  Rodney,  212 
Mo.  loc.  cit.  548,  111  S.  W.  560;  Te- 
bow  V.  Dougherty,  205  Mo.  loc.  cit. 
320, 103  S.  W.  985;  Methodist  Epis- 
copal Church,  South  v.  May,  201  Mo. 
loc.  cit.  369,  99  S,  W.  1093. 

If  the  terms  employed  are  there- 
fore unambiguous,  they  will  define 
themselves,  and  the  admission  of 
outside  facts  will  be  unnecessary. 
Otherwise,  such  evidence  is  admissi- 
ble as  will  more  clearly  disclose  the 
situation  of  the  parties.  For  exam- 
ple, the  admission  of  extrinsic  evi- 
dence was  deemed  necessary  to  de- 
termine the  estate  created,  whether 
it  was  a  fee  or  a  spendthrift  trust 
(Cornet  v.  Comet,  248  Mo.  loc.  cit. 
216,  154  S.  W.  121) ;  or  to  designate 
with    certainty    the  beneficiary 
(Schneider  v.  Kloepple,  270  Mo.  389, 
193  S.  W.  loc.  cit.  836) ;  or  to  deter- 
mine whether  the  testator  intended 
to  create  a  condition  precedent  or 
subsequent  (Meiners  v.  Meiners,  179 
Mo.  loc.  cit.  625,  78  S.  W.  795) ;  or 
whether  an  absolute  legacy  or  one  in 
trust  was  intended  (Webb  v.  Hay- 
den,  166  Mo.  loc.  cit.  46,  65  S.  W. 
760) ;  or  to  render  clear  ambiguous 
expressions,  determine  the  ties  con- 
necting   the    testator    with  the 
legatees,  or  the  affection  existing  be- 
tween them,  and  the  motives  which 
may  reasonably  be  supposed  to  have 
influenced  the  testator  in  the  dispo- 
sition of  his  property  (McMahan  v. 
Hubbard,  217  Mo.  624,  118  S.  W. 
481 ;  Smith  v.  Bell,  6  Pet  loc.  cit.  68, 
8  L.  ed.  322) .  The  admission  of  oral 
testimony,  as  thus  authorized,  does 
no  violence  to  the  rule  that  a  testa- 
tor's intentions  are  to  be  determined 
from  the  will  itself;  the  purpose  of 
the  admission  being  that  the  court 
may  be  enabled,  as  near  as  possible, 
to  put  itself  in  the  place  of  the  testa- 
tor at  the  time  he  made  the  be- 
quests, and  thus  view  his  acts  as  of 
the  time  when  and  under  the  circum- 
stances then  existing. 

The  statute  (Rev.  Stat.  1909,  § 
583)  which  enjoins  courts  to  have  a 
due  regard  to  the  directions  of  wills 
and  the  true  intent  and  meaning  of 
testators  is  aided,  not  militated 
against,  by  the  admission  of  testi- 
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znony  of  the  character  here  under  re- 
view. If  doubt  exists  from  the 
terms  of  a  will  as  to  the  testator's 
purpose,  in  what  other  manner  than 
by  the  admission  of  extrinsic  testi- 
mony can  that  purpose  or. his  true 
intent  and  meaning  be  ascertained, 
and  the  directions  of  the  will  intelli- 
gently interpreted?  We  are  there- 
fore of  the  opinion  that  there  was  no 
error  in  the  admission  of  the  extrin- 
sic testimony  herein.  In  thus  ruling 
we  do  not  minimize  the  force  of  the 
old  English  maxim  that  the  testa- 
tor's intention  is  to  be  regarded  as 
the  pole  star  in  directing  the  court  in 
the  construction  of  a  will.  Gulliver 
ex  dem.  Jelfereys  v.  Po3aitz,  3  Wiis. 
141,  95  Eng.  Reprint,  978.  Added 
radiance  is  given  to  the  luminary 
thus  defined  by  the  admission  of  the 
oral  testimony,  and  the  court's 
course  more  clearly  indicated. 

II.  The  Will  Construed.-— An  in- 
terpretation of  the  will  according  to 
its  terms,  aided  by  such  extrinsic 
testimony  as  may  be  necessary  to 
enable  us  to  view  it  from  the  van- 
tage of  the  testator,  necessitates  a 
determination  of  the  ,  question 
whether  the  condition  under  which 
the  trust  was  created  is  to  be  con- 
strued as  precedent  or  subsequent. 
The  will  was  made  after  repeated 
fruitless  efforts  on  the  part  of  the 
testator  to  reclaim  the  plaintiff 
from  his  weakness  for  drink  and  the 
demoralizing  effects  of  drunkenness. 
This  form  of  dissipation,  with  the 
consequent  dependent  condition  of 
the  plaintiff  upon  the  bounty  of  his 
father,  had  persisted  during  the 
young  manhood  of  the  plaintiff,  who 
was  still  within  the  thirties  at  the 
time  of  the  former's  death.  We  are 
concerned  with  this  phase  of  the 
case  only  so  far  as  it  may  aid  in  con- 
struction. While  the  terms  of  the 
will  are  sufficiently  definite  to  deter- 
mine the  testator's  intention  in  the 
creation  of  the  trust,  the'  motive 
which  moved  this  intention  and  the 
purpose  thereby  sought  to  be 
effected  cannot  but  be  illuminated  by 
evidence  of  the  plaintiff's  delin- 
quency>  and  the  testator's  knowledge 
of  same,  extending  over  a  period  of 


years.  Armed  with  this  knowledge, 
uncertain  on  account  of  frequent  dis- 
appointments, yet  hoping  that  in  ti» 
fullness  of  time  the  plaintiff  might 
reform,  the  testator  created  the 
trust,  Jiamed  the  trustee,  directed 
that  it  be  placed  in  possession  of  the 
portion  of  his  estate  designated,  and 
defined  its  powers.  His  purpose  was 
to  place  the  principal  of  same  beyond 
the  prodigal  and  elastic  grasp  of  the 
plaintiff,  who,  up  to  that  time,  had 
never  been  capable  of  maintaining 
himself ;  and  to  provide  with  the  in- 
come arising  therefrom  a  certain 
support  for  the  plaintiff  during  his 
life.  With  that  flidcering  spark  of 
hope  which  oftentimes  fitfully  glows 
in  a  parent's  heart  long  after  it  has 
become  dead  cold  ashes  elsewhere, 
the  testator  further  provided  that  if 
plaintiff  should  at  any  time,  of  his 
own  free  will  and  desire,  have  passed 
five  consecutive  years  of  continued 
sobriety  and  good  behavior,  and 
should  establish  such  fact  to  the  sat- 
isfaction of  the  trustee,  then  tte 
trust  should  terminate  and  the  es- 
tate be  turned  over  to  him. 

The  conclusions  deducible  from 
the  terms  of  this  trust  are  the  right 
of  the  trustee  to  the  custody  of  the 
body  of  the  estate,  its  continued  pos- 
session of  same  with  power,  as  di- 
rected, of  disposing  of  the  income 
therefrom  subject  to  the  termination 
of  the  trust.  Without  these  poffeis 
the  trust  would  be  incapable  of  ex- 
ecution and  the  purpose  of  the  testa- 
tor would  be  utterly  defeated.  A 
trust  incapable  of  execution  under 
its  own  terms  is  futile.  This  cannot 
be  so  classified.  The  pow«:  it  con- 
fers is  ample  for  the  purpose  con- 
templated. Active  in  its  nature,  it 
panoplies  the  trustee,  under  subdi- 
visions (a)  and  (b)  of  the  will- 
which  we  have  not  heretofore  set  out 
at  length, — ^with  power  to  hold  and 
manage  Uie  interest  devised  during 
the  existence  of  the  trust,  to  pay 
taxes  and  other  charges  against  the 
property  and  all  legal  and  proper  ex- 
penses incident  to  its  care  and  pro- 
tection, and  such  other  expenses  as 
may  be  connected  with  the  execu- 
tion of  the  trust;  to  invest  cash 
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fbrmiiiff  part  of  the  principal, 
same  upon  approved  security,  or  ex- 
pend it  in  the  purchase  of  personal 
or  real  property ;  and  to  sell  any  part 
or  parts  of  said  estate  in  such  man- 
ner, at  such  times  and  places,  and  for 
such  consideration  as  it  may  ap- 
prove; to  lease  or  rent  any  part  of 
the  real  property  belonging  to  said 
trust  estate  on  such  terms  or  condi- 
tions as  it  may  approve ;  to  borrow 
money  and  secure  its  payment  by 
mortgages  or  pledges  of  the  personal 
or  real  property  of  said  estate, 
whenever  and  as  often  as  in  the 
opinion  of  the  trustee  said  actions 
will  be  conducive  to  the  interests  of 
the  estate;  to  make  and  carry  out 
any  agreement  with  any  person  or 
persons  for  a  sale,  division,  or  distri- 
bution of  any  property  said  trustee 
may  hold  or  own  in  common  with 
such  other  person  or  persons ;  and  in 
the  execution  of  any  of  the  powers 
enumerated  to  mdke  and  execute 
deeds,  leases,  mortgages,  convey- 
ances, or  other  instruments  deemed 
by  said  trustee  necessary  and  appro- 
priate to  such  end  or  ends. 

The  foregoing  provisions  declara- 
tory of  the  status  and  powers  of  the 
trustee,  together  with  other  perti- 
nent portions  of  the  will,  when  given 
their  plain  ordinary  meaning  are  of 
controlling  importance  in  determin- 
ing the  testator's  intention.  Deacon 
V.  St.  Louis  Union  Trust  Co.  271  Mo. 
669.  197  S.  W.  261. 

In  the  presence  of  the  powers  thus 
conferred,  which  are  as  comprehen- 
sive and  absolute  as  can  be  expressed 
in  words,  considering  the  nature  of 
the  subject  and  the  purpose  con- 
templated, there  is  nothing  left  in 
the  estate  to  which  the  plaintiff  can, 

-.p««*-tiirift  S?,<?er  existing  con- 
-traat—  ditions,     make  a 

claim,  except  the 
specified  legacy  of  $500  per  month, 
lliat  this  is  the  definitive  limit  of 
his  claim  upon  the  estate  is  evident 
firom  subdivision  (d)  supra,  of  the 
will,  which,  supplementing  the  pro- 
vision in  regard  to  the  allowance  to 
the  plaintiif  provided  for  in  subdivi- 
sion (c)  supra,  directs  that  neither 
the  income  from  the  trust  estate  nor 
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the  principal  shall  be  liable  for  plain- 
tiff's debts,  present  or  future,  nor 
subject  to  the  right  of  any  of  plain- 
tiff's creditors ;  nor  shall  he  have  the 
power  to  give,  grant,  sell,  convey, 
mortgage,  pledge,  or  otherwise  dis- 
pose of,  encumber,  or  anticipate  the 
income,  or  any  instalment  thereof, 
or  any  share  of  the  principal,  it  be- 
ing, as  the  testator  further  provides, 
his  will  that  no  right  of  disposition 
of  any  such  property  shall  vest  in 
plaintiff  until  the  same  shall  have 
been  actually  transferred  or  paid 
over  to  him.  By  which  last  clause  is 
meant  that  he  shall,  as  is  evident 
from  not  only  the  purport  but  the 
tenor  of  the  trust,  have  complied 
with  the  condition  explicitly  pre- 
scribed by  the  testator. 

From  the  foregoing  provisions 
these  deductions  follow :  That  there 
was  created  a  trust  estate ;  that  the 
title  to  same  was  invested  in  the 
trustee;  that  this  title  carried  with 
it  the  right  in  the  trustee  to  the  pos- 
session of  the  property  and  its  care, 
control,  and  domination,  subject  only 
to  the  limitations  of  the  trust;  that 
this  title  was  to  be  devested  only 
upon  two  grounds,  one,  the  conduct 
of  the  pilaintiff,  and  the  other,  his 
death.  . 

The  investiture  of  tJie  title  thus 
being  complete  and  absolute  for  the 
purpose  prescribed,  nothing  was  left 
upon  which  an  interest  of  the  plain- 
tiff therein  could  be  based,  his  allow- 
ance being  clearly  in  the  nature  of  a 
gift  or  a  donation.  The  certainty  of 
payment  and  continuance  of  dura- 
tion of  this  gift  did  not  in  any  wise 
change  its  nature.  In  order,  there- 
fore, for  the  plaintiff  to  acquire  an 
interest  in  the  estate,  it  was  neces- 
sary for  him  to  comply  with  the 
terms  of  the  trust,  such  compliance 
being  a  condition  precedent  to  the 
establishment  of  his  right  Absent 
such  compliance,  and  no  estate  could 
vest  in  him.  To  rule  otherwise 
would  be  to  ignore  the  elementary 
meaning  of  a  condition  precedent, 
which  the  texts  tell 
us  is  one  which  SaSitiSST 
must  be  fulfilled  be- 
fore the  estate  or  interest  can  vest. 
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In  reaching  this  conclusion  we  are 
not  unmindful  of  the  well-settled 
rule  frequently  recognized  in  this  ju- 
risdiction, from  the  Collier  Will  Case 
(40  Mo.  322)  to  that  of  Deacon  v.  St. 
Louis  Trust  Co.  supra,  that  wherev* 
er  it  is  possible,  witiii  a  proper  regard 
for  the  evident  purpose  of  the  t^ust, 
such  a  construction  will  be  given  a 
will  as  to  obviate  the  creation  of  an 
estate  subject  to  a  condition,  par- 
ticularly a  condition  precedent.  But 
where,  as  in  the  instant  case,  it  is 
evident  that  it  was 
m*"rtf the  testator's  inten- 

pve^JdeiTt.         ^^'^^  *°  create  an  es- 
tate of  this  charac- 
ter, no  other  alternative  is  left  but 
to  so  declare. 

This  will  differs  in  no  wise,  except 
in  the  particular  terms  employed, 
from  many  others  which  have  re- 
ceived judicial  interpretation;  and, 
while  it  is  true,  as  was  said  in  Gulli- 
ver ex  dem.  Jeffereys  v.  Foyntz, 
supra,  that  "unless  a  case  be  cited 
directly  in  point,  and  agree  in  every 
circumstance,  it  will  have  little  or  no 
weight  with  the  court,"  the  rulings 
upon  what  constitutes  a  condition 
precedent  in  cases  of  this  character 
are  sufficiently  similar  in  their  con- 
trolling facts  to  justify  their  citation 
as  precedents. 

In  Jarboe  f .  Hey,  122  Mo.  341,  26 
S.  W.  968,  the  reformation  of  a  prof- 
ligate son  was  made  a  condition  of 
his  taking  an  interest  in  his  father's 
estate;  such  reformation,  as  in  the 
case  at  bar,  to  be  determined  by  the 
trustee.  In  construing  the  will  we  . 
hdd  that  this  constituted'a  condition 
precedent,  a  compliance  with  which 
was  prerequisite  to  the  vesting  of 
the  estate.  This  ruling  has  never 
been  questioned,  but,  on  the  con- 
trary, wherever  the  tenor  of  a  devise 
is  of  like  import,  it  has  been  ap- 
proved, McPike  v.  McPike,  —  Mo. 
— ,  181  S.  W.  7. 

In  Markham  v.  Hufford,  123  Mich. 
505,  48  L.R.A.  580,  81  Am.  St.  Rep. 
222,  82  N.  W.  222,  the  condition  of 
a  legacy  was  that  it  was  to  be  paid 
tc>  the  legatee,  if,  at  the  expiration  of 
two  years  from  date  of  tiie  demise 
of  the  testatrix,  the  legatee  shall  in 


the  judgment  of  the  executors  be 
deemed  a  reformed  man.  The  court, 
in  construing  the  will,  held  that  it 
was  the  evident  intention  of  the  tes- 
tatrix that  the  legatee  should  not 
have  the  legacy  unless  within  two 
years  after  her  death  he  should 
change  his  course  of  conduct;  and 
she  selected  persons  in  whom  she 
had  confidence  to  determine  the 
question  at  the  proper  time.  It  was 
left  to  their  judgment,  and  the  in- 
ference is  they  knew  the  legatee's 
faults.  Unless  at  that  time  the  ex- 
ecutors should  determine  that  he 
was  a  reformed  man,  the  provision 
would  be  inoperative.  It  was  un- 
necessary for  the  testatrix  to  make 
a  record  of  the  legatee's  faults.  It  is 
a  valid  condition  to  require  the  re- 
form of  bad  habits, — citing  Dustan 
v.  Dustan,  1  Paige,  509 ;  Webster  v. 
Morris,  66  Wis.  366,  57  Am.  Rep. 
278,  28  N.  W.  353.  The  court  fur- 
liier  held  that  a  condition  which  in- 
volves anything  in  the  nature  of  a 
consideration  is,  in  general,  a  condi- 
tion precedent.  In  reaching  this 
conclusion,  the  concise  definition  of  a 
conditional  legacy  from  2  Williams 
on  Executors,  7th  Am.  ed.  558,  was 
quoted,  to  the  effect  that  it  is  one 
the  existence  of  which  "depends  up- 
on the  happening  or  not  happening 
of  some  uncertain  event,  by  which  it 
is  either  to  take  place  or  be  defeated. 
No  precise  form  of  words  is  neces- 
sary in  order  to  create  a  condition  in 
a  will,  but  whenever  it  clearly  ap- 
pears that  it  was  the  testator's  in- 
tent to  make  a  condition,  that  intent 
shall  be  carried  into  effect." 

Of  a  like  tenor,  and,  if  possible, 
more  particularly  applicable  to  the 
case  at  bar,  is  the  ruling  of  the  Su- 
preme Court  of  the  United  States  in 
Finlay  v.  King,  3  Pet.  346,  7  L.  ed. 
701,  in  which  the  court  said:  "It 
.  .  .  is  certainly  well  settled  .  .  . 
that  there  are  no  technical  appro- 
priate words  which  always  deter- 
mine whether  a  devise  be  on  a  con- 
dition precedent  or  subsequent.  The 
same  words  have  been  determined 
differently,  and  the  question  is 
ways  a  question  of  intention.  If  the 
language  of  the  particular  clause,  or 
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of  the  whole  will,  shows  that  the  act 

on  which  the  estate  depends  must 
be  performed  before  the  estate  can 
vest,  the.  condition  is,  of  course,  pre- 
cedent, and  unless  it  be  performed, 
the  devisee  can  take  nothing.  If,  on 
the  contrary,  the  act  does  not  neces- 
sarily precede  the  vesting  of  the  es- 
tate, but  may  accompany  or  follow 
it,  if  this  is  to  be  collected  from  the 
whole  will,  the  condition  is  subse- 
quent." 

In  addition,  the  curious  will  find 
in  Markham  v.  Hufford,  supra,  a 
compilation  of  rulings  of  courts  of 
last  resort  as  to  what  constitutes  un- 
der the  different  facts  stated  a  con- 
dition precedent.  It  is  not  deemed 
necessary  to  burden  this  opinion 
with  their  particular  citation. 

In  Webster  v.  Morris,  66  Wis.  366, 
57  Am.  Rep.  278,  28  N.  W.  353,  the 
testator  made  a  bequest  to  a  grand- 
son, the  income  of  which  was  to  be 
used  for  his  support  until  a  certain 
age,  when  the  principal  sum  was  to 
be  paid  to  him,  "provided  he  has  in 
the  meantime  learned  some  useful 
trade,  business,  or  profession  and  is 
of  good  moral  character;"  and  the 
executors  were  to  determine  wheth- 
er he  had  complied  with  this  proviso. 
It  was  held  that  this  condition  was 
not  indefinite,  uncertain,  or  contrary 
tc  good  morals  or  public  policy,  and 
was  valid.  This  on  the  theory  that 
every  person  has  a  legal  right  to  dis- 
pose of  his  own  property  as  he  sees 
fit.  The  court,  in  holding  the  condi- 
tion to  be  valid  -and  its  performance 
necessary  before  the  principal  sum 
could  be  paid  to  the  grandson,  cited  a 
large  number  of  cases,  English  and 
American,  in  support  of  its  conclu- 
.sion. 

In  Brennan  v.  Brennan,  185  Mass. 
560,  102  Am.  St.  Rep.  363,  71  N.  E. 
80,  a  testatrix  devised  and  be- 
queathed all  of  the  residue  of  her 
estate  to  one  of  several  heirs  at  law, 
"to  him  and  his  heirs  forever,  pro- 
vided that  he  shall  take  care  of  me 
and  look  after  me  while  I  live."  The 
person  named  as  devisee  had  no 
knowledge  of  this  provision  of  the 
will  until  after  the  death  of  the  tes- 
tatrix, and  had  not  performed  the 
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requirements  of  the  clause.  Held, 
that  the  devise  was  not  a  fee  simple, 
but  one  upon  a  condition  precedent  to 
be  performed  during  the  lifetime  of 
the  testatrix,  and  that  the  devisee's 
lack  of  knowledge  of  the  will  until 
after  the  death  of  the  testatrix  was 
immaterial  as  affecting  the  nature  of 
the  devise. 

In  Abend  v.  Endowment  Fund 
Commission,  174  111.  96,  50  N.  E. 
1052,  the  testator  had  an  insane 
son.  In  his  will  the  testator  created 
a  trust  fund,  and  provided  that  the 
trustees  should  use  the  income  and 
such  portion  of  the  principal  as,  in 
the  discretion  of  the  trustees,  might 
be  deemed  necessary  for  the  main- 
tenance of  the  son.  The  will  con- 
tained this  further  proviso:  "And 
in  case  my  said  son  James  shall  re- 
cover from  his  unfortunate  condi- 
tion and  become  of  sound  mind,  I 
direct  that  the  above-named  sum,  so 
increased  or  diminished,  as  the  case 
may  be,  shall  be  by  the  above-named 
trustees  paid  over  to  the  said  James, 
and  in  case  my  said  son,  James  H., 
shall  never  recover  the  use  of.  his 
reason,  then  I  direct  that  the  said 
trustees  shall,  at  his  death,  pay  over 
the  above-named  sum,  so  increased 
or  diminished,  to  the  commissioners 
of  the  endowment  fund  of  McKen- 
dree  College." 

The  son  died  insane,  and  a  contro- 
versy arose  between  the  trustees  and 
the  commissioners  of  the  college  as 
to  the  right  to  the  fund.  The  court 
held  that  under  the  will  the  son  took 
no  estate,  but  a  mere  interest  in  the 
income,  and  that  no  estate  vested  in 
the  absence  of  the  happening  of  the 
condition  precedent,  to  wit,  his  re- 
turn to  sanity. 

Respondent's  brief  contains  refer- 
ences to  many  other  cases  of  like 
effect  to  the  foregoing.  Their  cita- 
tion here  can  serve  no  purpose  ex- 
cept to  unduly  lengthen  this  opinion. 
The  hallmark  of  interpretation  in 
all  of  them,  as  repeatedly  stated,  is 
the  intention  of  the  testator  as  de- 
termined from  the  language  of  the 
particular  will.  Applying  this  test 
here,  we  find  the  words  employed  sus- 
ceptible of  no  other  reasonable  con- 
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struction  than  that  the  testator  in- 
tended to  create  a  condition,  a  com- 
pliance with  which  was  an  essential 
prerequisite  to  the  vesting  of  an  es- 
tate in  the  plaintiff.  A  review  of 
analo^us  cases  has  but  tended  to 
strengthen  this  conclusion. 

III.  Power  of  the  Trustee. — It  is 
contended  that  the  trustee,  being  a 
corporation,  has  no  power  to  execute 
this  trust.  For  the  measure  of  its 
corporate  powers  we  must  look  to 
the  act  of  its  creation,  found  in 
anicle  3,  Laws  1915,  pp.  160-195. 
We  make  special  reference  to  such 
portions  of  said  act  as  have  a  ma- 
terial relevance  to  the  matter  in  con- 
troversy, as  follows:  In  subd.  4,  § 
127,  p.  166,  of  samfi,  it  is  provided 
that  a  trust  company  may  take,  ac- 
cept, and  hold  by  devise  or  bequest 
any'  real  or  personal  property  in 
trust,  and  execute  and  perform  any 
and  all  such  legal  and  lawful  trusts 
in  regard  to  same,  upon  the  terms, 
conditions,  limitations,  and  restric- 
tions declared,  imposed,  established, 
or  agreed  upon  in  and  by  such  devise 
or  bequest;  and  under  subd.  9  of 
said  §  127  it  is  provided  that  such 
company  may  act  as  executor  and 
trustee  und'er  the  last  will  of  the  es- 
tate of  any  deceased  person ;  and  un- 
der the  initial  paragraph  of  §  129,  p. 
168,  of  said  act,  upon  a  trust  com- 
pany having  been  nominated  as  ex- 
ecutor of  the  last  will  of  a  deceased 
person,  letters  testamentary  are  re- 
quired to  be  granted  to  it;  and  un- 
der subd.  3  of  said  §  129  it  is  pro- 
vided that  a  trust  company  may  be 
appointed  and  empowered  to  act  as  a 
trustee,  or  in  any  other  fiduciary  ca- 
pacity, in  the  manner  now  provided 
by  law  for  the  appointment  of  indi- 
viduals to  any  such  office.  A  r^um6 
of  these  powers,  as  defined  by  stat- 
ute, may  aid  in  a  readier  comprehen- 
sion of  their  nature  and  extent.  Un- 
der them  a  trust  company  may  hold 
devised  property  in  triist,  and  ex- 
ecute such  trust  in  conformity  with 
the  declared  intentions  of  the  trustor 
or  testator;  act  as  executor  and 
trustee;  have  letters  testamentary 
granted  to  it;  and,  generally,  act  as 
trustee  or  in  any  other  fiduciary  ca- 


pacity, in  the  manner  now  provided 
by  law  for  the  appointment  of  indi- 
viduals to  any  such  office. 

The  authority  thus  conferred  is 
explicit;  it  is  in  harmony  with  the 
purpose  for  which  the  trust  com- 
pany was  created ;  it  contravenes  no 
law,  organic  or  stat- 
utory;  and  is  not  m  execntoiw 
against  public  poll-  """"" 
cy.  The  trust  created  is  well  within 
these  powers,  and  hence  the  estab- 
lished rule  of  construction  to  which 
we  gave  affirmative  recognition  in 
State  ex  rel.  Crow  v.  Lincoln  Trust 
Co.  144  Mo.  662,  46  S.  W.  593,  in  re- 
gard  to  the  limit  of  the  exercise  of 
corporate  powers,  is  not  violated. 
The  only  question  remaining  for  de- 
termination is  whether  in  the  per- 
formance of  the  trust  the  company 
has  such  an  implied  ^wer,  arising 
by  necessary  implication  from  that 
expressly  granted,  as  will  enable  it 
to  exercise  the  judgment  of  a  natural 
person  in  determining,  if  occasion 
arises,  whether  the  plaintiff  has 
complied  with  the  conditions  which 
will  entitle  him  to  the  estate. 

The  incertitude  of  an  officer  of  the 
trust  company  in  declining  to  reply 
definitely  to  an  inquiry  of  counsel 
for  plaintiff  as  to  the  quantum  of 
proof  that  would  be  required  to  enti- 
tle the  plaintiff  to  the  estate,  coupled 
with  that  officer's  unnecessary  con- 
clusion that  one  committee  on  es- 
tates of  the  trust  company  might 
find  differently  from  another,  con- 
stitutes no  reason,'  by  analogy  or 
otherwise,  to  sustain  the  conclusion 
that  the  implied  power  does  not  arise 
by  necessary  impli-  ^  ^ 

cation    out   of   that  tni«t  eomp^Rr 

expressed.  Such  an  JSkif^Jy"*"* 
argument  may  prop- 
erly be  directed  against  the  wisdom 
of  naming  a  corporate  trustee  in  a 
case  of  this  character,  rather  than 
a  natural  person,  but  it  can  serve  in 
no  wise  to  define  the  limits  of  the 
trustee's  implied  powers,  which,  un- 
der our  statute,  are  the  same  in  an 
artificial  as  in  a  natural  person,  in 
that  powers  implied  must  be  de- 
termined by  a  reasonable  deduction 
from  those  expressed,  construed 
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with  a  view  to  the  performance  of 
the  purpose  of  the  trust.  ■  Laws 
1915,  pp.*  165  et  seq.;  Chambers  v. 
St.  Louis,  29  Mo.  loc.  cit.  577; 
Thomp.  Corp.  §  2374;  Clark  &  M. 
Priv.  Corp.  §  1490. 

If,  therefore,  it  appears  that  the 
exercise  of  the  implied  power  is  es- 
sential to  effect  the  clearly  defined 
purpose  of  the  testator — in  this  case, 
the  determination  of  the  character 
of  plaintiif 's  conduct — then  it  should 
be  held  that  such  implied  power 
arises  by  necessary  implication  out 
of  that  expressed.  In  the  absence 
of  such  a  construction,  the  intention 
of  the  testator  would,  in  this  case, 
be  defeated,  and  the  purpose  of  the 
trust  as  a  consequence  destroyed. 
It  is  contended  that  the  right  to  de- 
termine the  condition  in  question 
can  only  be  exercised  by  a  natural 
person;  in  other  words,  that  the 
judgment  necessary  to  the  proper 
performance  of  a  trust  of  this  char- 
acter cannot  be  satisfactorily  exer- 
cised by  a  corporation.  This,  it  will 
be  found,  is  a  distinction  more  arti- 
ficial and  imaginary  than  real.  An 
examination  of  the  authorities  jus- 
tifies the  conclusion  heretofore 
reached,  and  as  having  been  sus- 
tained by  our  statute,  that  a  corpora- 
tion with  legal  capacity  to  hold  prop- 
erty may  take  and  hold  it  in  trust, 
when  authorized  by  law,  in  the  same 
manner  and  to  the  same  extent  as  a 
private  person.  White  v.  Rice,  112 
Mich.  loc.  cit.  408,  70  N.  W.  1024; 
Union  Bank  &  T.  Co.  v.  Wright,  — 
Tenn.  — ,  52  L.R.A.  469.  58  S.  W. 
755;  Minnesota  Loan  &  T.  Co.  v. 
Beebe,  40  Minn.  7,  2  L.R.A.  418,  41 
N.  W.  232.  From  this  it  follows 
that  when  the  law  has  clothed  a  cor- 
poration with  power  to  exercise  the 
functions  of  a  trustee,  including  the 
iwssession,  care,  custody,  and  dispo- 
sition of  property,  and  has  pre- 
scribed the  condition  upon  which 
the  trust  shall  terminate,  it  cannot 
be  said  with  any  degree  of  reason 
that  it  is  not  poflsessed  of  the  conse- 
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quent  power,,  within  the  terms  of 
the  trust,  to  determine  whether  the 
prescribed  condition  has  been  per- 
formed and  the  trust  terminated. 

A  statute  should  always  be  con- 
strued so  as  to  effectuate  the 
purpose  of  its  enact-  sj^tate- 
ment.  To  accom-  oon^trwetioii— 
plish  this  end,  the 
meaning  of  words  may,  with  a  prop- 
er regard  for  the  object  to  be  at- 
tained, be  restricted  and  at  other 
times  extended.  Neither  course  is 
necessary  in  the  case  at  bar.  The 
provisions  of  the  statute  are  plain 
and  unequivocal,  and  they  confer 
ample  power  upon  the  trust  company 
to  execute  the  trust ;  and  the  definite 
terms  of  the  latter  leave  no  doubt  as 
to  the  purpose  contemplated  by  the 
testator,  and  the  extent  of  the  power 
he  intended  to  confer  on  the  trustee. 

Under  this  state  of  facts,  it  cannot 
be  otherwise  reasonably  concluded 
than  that,  in  addition  to  the  ex- 
press power  conferred  on  the  trus- 
tee, it  is  clothed  by  necessary  impli- 
cation with  such  added  power  as  will 
enable  it  to  intelligent^  determine, 
upon  the  submission  of  proof  by  the 
plaintiff,  whether  his  conduct  has 
been  such  as  to  authorize  the  turn- 
ing over  of  the  estate  to  him  and 
thus  terminate  the  trust.  We  ex- 
amined with  some  degree  of  care  the 
cases  cited  and  discussed  by  counsel 
for  the  plaintiff,  in  opposition  to  the 
conclusions  we  have  reached  herein, 
but  do  not  find,  upon  a  comparison 
of  the  facts  in  such  cases  with  those 
.at  liAr,  any  sufficient  reasons  to  hold 
otherwise  than  we  have  indicated. 
From  all  of  which  it  follows  that  the 
judgment  of  the  trial  court  should 
be  affirmed,  and  it  is  so  ordered,  i 

All  concur,  except  Graves,  J.,  who 
dissents  from  paragraph  8  and  re- 
sult. 

Woodson,  J.,  absent. 

Petition  for  rehearing  denied  July 
12, 1920. 
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ANNOTATION.' 

Power  of  corporation  to  execute  a  trmt  mvolvmg  a  det-aminafion  regarding 
the  personal  conduct  or  needs  of  beneficiariet. 


The  ancient  rule  that  corporations 
could  not  take  and  hold  either  real  or 
personal  estate  in  trust  for  the  use  of 
another,  based  as  it  was  upon  the  the- 
ory that,  since  an  artificial  body  such 
as  a  corporation  cannot  bave  a  con- 
science, no  trust  or  confidence  should 
be  intrusted  to  it,  is  no  longer  adhered 
to,  the  generally  accepted  rule  now  be- 
ing that  a  corporation  may  execute 
any  trust  which  is  not  repugnant  to  or 
inconsistent  with  the  purposes  for 
which  the  corporation  was  created. 
For  a  general  discussion  of  these  rules 
and  theories,  see  Thompson  on  Cor- 
porations, 2d  ed.  vol.  3,  §  2374,  and 
Perry  on  Trusts  &  Trustees,  6th  ed. 
vol.  1,  §§  42  and  43. 

The  general  acceptance  of  this  mod- 
em rule  undoubtedly  accounts  for  the 
fact  that,  although  the  instances  are 
almost  innumerable  in  which  corpora- 
tions have  been  appointed  trustees  and 
have  executed  trusts  involving  a  de- 
termination requiring  the  exercise  of 
discretion  or  judgment  necessary  to 
the  proper  execution  of  the  trust,  but 
very  few  cases  have  involved  the  spe- 
cific question  under  consideration  in 
this  annotation.  In  fact,  out  of  a  large 
number  of  cases  examined,  the  report- 
ed case  (Kebens  v.  St.  Louis  Union 
Trust  Co.  ante,  288)  is  the  only  one 
which  has  specifically  passed  upon  the 
contention  that  a  condition  in  a  trust 
which  necessarily  involves  a  deter- 
mination as  to  the  personal  conduct  or 
needs  of  a  beneficiary  renders  the  trust 
one  that  can  be  exercised  only  by  a 


natural  person,  or,  in  other  words,  that 
the  judgment  necessary  to  the  proper 
performance  of  such  a  trust  cannot  be 
satisfactorily  exercised  by  a  corpora- 
tion. And  it  will  be  observed  that  the 
court  in  this  case  refuted  such  a  con- 
tention, and  held  that  when  a  corpora- 
tion can  be  regarded  as  clothed  with 
power  to  exercise  the  functions  of  a 
trustee,  including  the  holding  of  prop- 
erty for  the  use  of  another,  it  has  im- 
plied power  to  determine  whether  con- 
ditions imposed  upon  the  beneficiary 
by  the  trust  have  been  performed; 
such,  for  instance,  as  whether  the  ben- 
eficiary in  the  instant  case  had  re- 
formed, and  had  lived  such  a  life  as 
warranted  termination  of  the  trust 
under  a  provision  in  the  trust  to  the 
effect  that,  if  the  beneiiciary  estab- 
lished to  the  satisfaction  of  the  trus- 
tee that  he  had  passed  five  consecutive 
years  of  continued  sobriety  and  good 
behavior,  the  trustee  should  terminate 
the  trust  by  turning  over  the  trust  es- 
tate to  such  beneficiary  absolutely.  In 
Roberts  v.  Corson  (1919)  —  N.  H.  — , 
5  A.L.R.  1172,  107  Atl.  625,  it  was  ex- 
pressly held,  but  without  discussion, 
that  a.  corporation  might  be  made  the 
trustee  of  a  fund  "to  be  used' by  it  as 
it  shall  determine  best  in  each  case  for 
the  benefit  of  its  members  who  may  be 
in  want  or  distress,"  provided  the  ad- 
ministration of  the  trust  was  not  in- 
consistent with  the  purpose  for  which 
the  corporation  was  established. 

G.  J.  C. 


ELIASBERG  BROTHERS  MERCANTILE  COMPANY,  Appt, 

V. 

W.  C.  GRIMES. 

Alabama  Sttpreme  Court  — April  S4,  19S0. 

(—  Ala.  — ,  86  So.  56.) 

Tax  —  income  as  property  —  constitutional  limitation. 

1.  Income  is  property  within  the  meaning  of  a  constitutional  provision 


Digitized  by  Google 


ELIASBERG  BROS.  MERCANTILE  CO.  v.  GRIMES.  301 

limitins  the  tax  rate  to  a  certain  percentage  of  the  value  of  the  taxable 
property  within  the  state. 
[See  note  on  this  question  beginning  on  page  313.] 


D^iition  —  property. 

2.  The  term  "property"  in  its  strict 
legal  sense  is  applicable  to  the  exclu- 
sive risrht  of  the  owner  with  respect 
to  the  use,  control,  and  disposition  of 
somethine  which  is  capable  of  owner- 
ship, but  in  its  more  general  and  pop- 
ular sense  it  is  applicabLe  to  the  thing 
itself. 

[See  22  R.  C.  L.  37.] 

Cmstitntioiial  law  —  sivinx  effect  to 
part  of  unconstitutional  law. 

3.  A  statute  imposing  an  income  tax 
which  is  nnconstitutional  because  the 
rate  exceeds  the  constitutional  limit 
cannot  be  given  effect  even  in  the 
amount  within  such  limit,  if  the  in- 
comes were  not  taxed  alike  by  the 
statute,  and  certain  exemptions  were 
allowed  therein,  and  it  is  impossible 
to  tell  what  adjustment  the  legislature 
would  have  made  under  a  limited  rate. 


—  equal  protection  —  doiial  of  tax 
exemptions  to  nmreddent. 

4.  Denying  income  tax  exemptions 
to  nonresidents  which  are  allowed  to 
residents  denies  them  the  equal  pro- 
tection of  the  laws  as  guaranteed  by 
the  Federal  Constitution. 

[See  6  R.  C.  L.  426,  427.] 
Tax  —  income ; —  general  clause  in  tax 
law. 

5.  Incomes  are  not  included  in  a 
clause  in  a  revenue  act,  following 
statements  of  specific  items  of  prop- 
erty to  be  taxed,  "all  other  property 
real,  personal,  and  mixed." 

Statute  —  construction  —  ejnsdem 
generis. 

6.  A  provision  in  a  revenue  law,  "all 
other  property  real,  personal,  and 
mixed,"  following  a  statement  of 
specific  items  of  property  to  be  taxed, 
will  be  construed  to  include  only  such 
other  things  as  are  ejusdem  generis. 

[See  26  R.  C.  L.  996.] 


(Anderson,  Ch.  J'.,  and  McCldlan,  J.,  dissent.) 


Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  for  Dallas 
County  (Miller,  J.)  in  favor  of.  plaintiff  in  a  suit  to  enjoin  certification 
to  the  state  tax  officials  of  the  salary  earned  by  him  as  an  employee  of 
defendant.  Affirmed. 


Statement  by  Somerville,  J.: 
The  bill  alleges  that  Grimes  is  a 
married  man,  with  a  wife  as  his 
only  dependent ;  that  he  is  employed 
hy  EUasberir  Bros.  Mercantile  Com- 
pany at  a  stated  salary;  and  that 
they  are  about  to  make  returns  to 
the  state  tax  officials  of  the  income 
or  salary  received  .by  Grimes  so  that 
the  same  may  be  subjected  to  the 
income  tax  as  provided  by  the  Rev- 
enue Act  of  1915.  The  bill  declares 
the  said  act  to  be  void  and  of  no 
eifect  in  so  far  as  the  income  tax 
features  are  concerned,  alleging  the 
Sround  therefor,  which  fully  ap- 
pears from  the  opinion. 

Messrs.  Keith  &  Wilkinson,  J.  Q. 
Snith,  Attorney  General,  Lawrence  E. 
Brown  and  Henry  P.  White,  Assistant 
Attorneys  General,  for  appellant. 

Messrs.  Hugh  Mallory,  R  Bw  Evins, 
Bty  Rnshton,  J.  J.  Maylleld,  and  H. 
F.  Crcnriiaw,  for  appellee: 


Income  is  property.  It  is  the  money, 
or  its  equivalent,  which  one  receives 
for  services  rendered,  or  as  the  fruit 
of  an  investment. 

Maguire  v.  Tax  Comr.  230  Mass.  503, 
120  N.  E.  162;  Boyd  v.  Selma,  96  Ala. 
148,  16  L.R.A.  729, 11  So.  393;  Western 
U.  Teleg.  Co.  v.  State  Bd.  of  Assess- 
ment, 80  Ala.  278,  60  Am.  Rep.  99; 
Board  of  Revenue  v.  Montgomery  Gas- 
light Co.  64  Ala.  277;  Birmingham  v. 
Klein,  89  Ala,  464,  8  L.R.A.  369,  7  So. 
386;  Phcenix  Carpet  Co.  v.  State,  118 
Ala.  160,  72  Am.  St.  Rep.  143,  22  So. 
627;  State  v.  Birmingham  Southern  R. 
Co.  182  Ala.  483,  62  So.  77,  Ann.  Cas. 
1915D,  436;  Lott  v.  Ross,  38  Ala.  166; 
State  v.  Board  of  Revenue,  73  Ala. 
65;  Opinion  of  Justices,  220  Mass.  613, 
108  N.  E.  570;  Suter  v.  Jordan  Marsh 
Co.  225  Mass.  34,  113  N.  E.  580;  Ken- 
nard  v.  Manchester,  68  N.  H.  61,  36 
Atl.  553;  Pollock  v.  Farmers'  Loan  & 
T.  Co.  167  U.  S.  427,  89  L.  ed.  769,  16 
Sup.  Ct.  Rep.  673. 

The  tax  is  void  as  to  nonresidents. 
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Travis  v.  Yale  &  T.  Mfg.  Co.  262 
U.  S.  60,  64  L.  ed.  460,  40  Sup.  Ct. 
Rep.  228. 

The  entire  income  tax  division  is 
void. 

Phoenix  Carpet  Co.  v.  State,  118  Ala. 
143,  72  Am.  St.  Rep.  143.  22  So.  627; 
21  Am.  &  Eng.  Enc.  taw,  2d  ed. 
804;  Quartlebaum  v.  State,  79  Ala.  1; 
Travis  v.  Yale  &  T.  Mfg.  Co.  supra; 
South  &  North  Ala.  R.  Co.  v.  Morris, 
65  Ala.  193;  Skagit  County  v.  Stiles, 
10  Wash.  388, 39  Pac.  116;  State  ex  rel. 
McNeal  v.  Dombaugh,  20  Ohio  St.  167; 
State  ex  rel.  Crumpton  v.  Montgomery, 
177  Ala.  212,  59  So.  294;  State  v. 
Roden,  15  Ala.  App.  385,  73  So.  662. 

A  tax  on  incomes  or  profits  is  not 
a  privilege,  occupation,  or  license  tax. 

Lott  v.  Ross,  38  Ala.  166;  Board  of 
Revenue  v.  Montgomery  Gaslight  Co. 
64  Ala.  269;  State  v.  Board  of  Rev- 
enue, 73  Ala.  65;  Western  U.  Teleg. 
Co.  v.  State  Bd.  of  Assessment,  80  Ala. 
278,  60  Am.  Rep.  99;  Phoenix  Carpet 
Co.  V.  State,  118  Ala.  143,  72  Am.  St. 
Rep.  148,  22  So.  627. 

Somerrille,  J.,  delivered  the  opin- 
ion of  the  court: 

The  question  of  decisive  impor- 
tance presented  by  this  appeal  is 
whether  or  not  the  graduated  tax 
of  from  2  to  4  per  centum  imposed 
upon  incomes  by  the  Revenue  Act 
of  1919  (Gen.  Acts  1919,  pp.  374- 
396)  is  in  violation  of  §  214  of  the 
Constitution  of  Alabama,  which  de- 
clares: "The  legislature  shall  not 
have  the  power  to  levy  in  any  one 
year,  a  greater  rate  of  taxation 
than  sixty-five  one-hundredths  of 
one  per  centum  on  the  value  of  ^e 
taxable  property  within  this  state." 

The  solution  of  the  major  ques- 
tion obviously  depends  upon  two 
constituent  inquiries:  (1)  Is  in- 
come "property"  in  the  ordinary 
legal  sense  of  Uie  word?  And  (2) 
if  so,  is  it  embraced  within  the 
meaning  of  the  word  "property"  as 
used  in  this  constitutional  limita- 
tion? 

In  his  very  receiit  work  on  Fed- 
eral Income  and  Profits  Taxes,  p. 
223,  Mr.  Holmes,  quoting  the  lan- 
guage of  the  supreme  court  of 
Massachusetts  in  Tax  Comr.  v.  Put- 
nam (Trefry  v.  Putnam)  227 
Mass.  522,  L.R.A.1917F,  806,  116 
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N.  E.  904,  says:  "In  its  ordinarjr 
and  popular  meaning,  'income'  is 
the  amount  of  actual  wealth  which 
comes  to  a  person  during  a  given 
period  of  time.  At  any  single  mo- 
ment a  person  scarcely  can  be  said 
t6  have  income.  The  word  in  most, 
if  not  all,  connections,  involves 
time  as  an  essential  element  in  its 
measurement  or  definition.  It  thus 
is  differentiated  from  capital  or  in- 
vestment, which  commonly  means 
the  amount  of  wealth  whidi  a  per- 
son has  on  a  fixed  date.  Income 
may  be  derived  from  capital  invest- 
ed or  in  use,  from  labor,  from  the 
exercise  of  sldll,  ingenuity,  or 
sound  judgment,  or  from  a  com- 
bination of  any  or  all  of  these  fac- 
tors. One  of  the  most  recent  of  its 
definitions  is  'the  gain  derived  from 
capital,  from  labor,  or  from  both 
combined'  (Stratton's  Independence 
V.  Howbert,  231  U.  S.  399,  68  L.  ed. 
285,  34  Sup.  Ct.  Rep.  136;  Dc^le  v. 
Mitchell  Bros.  Co.  247  U.  S.  179,  62 
L.  ed.  1054,  38  Sup.  Ct.  Rep.  467)." 

It  is  clear,  therefore,  that  while 
"income"  is  a  complex  conception 
of  elements  and  units  which  may 
be,  &nd  usually  are,  acquired  and 
used  or  disposed  of  at  different 
times,  its  elements  and  units  are  in 
the  most  literal  sense  wealth  and 
property— none  the  less  so  because 
their  possession  is  transient  and 
their  identity  easily  and  quickly 
lost.  But  instability  of  possession 
and  identity  cannot  destroy  their 
i^racter  as  "property,"  merely  be- 
cause they  render  impracticable 
their  assessment  in  the  ordinary  way 
as  property  owned  or  possessed  at 
the  beginning  of  the  tax  year.  This 
was  clearly  pointed  out  by  Judge 
Stone  in  Board  of  Revenue  v.  Mont- 
gomery Gaslight  Co.  64  Ala.  269, 
275:  "Property,  real  or  personal, 
owned  on  the  Ist  day  of  January,  is 
required  to  be  given  in  by  the  own- 
er for  assessment  and  taxation  that 
year.  It  is  assessed  to  the  then 
owner.  The  rule  as  to  salaries, 
gains,  incomes,  is  different.  The 
tax  on  these  is  given  in,  assessed, 
and  paid  the  year  after  they  accrue. 
This  for  the  obvious  reason  that 
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th^  cannot  be  known  till  then. 
.  .  .  In  this  way  it  may  and  does 
often  happen  that  taxes  apparently 
double  are  paid  in  one  year,  and 
rightfully  paid,  on  the  same  prop' 
erty;  once;  for  the  year  preceding 
the  assessment,  as  a  gain  or  profit, 
and  a  second  time  as  being  the  own- 
er of  it  on  the  tirst  day  of  the  year 
in  whit:h  it  is  assessed"  [italics  sup- 
plied]. 

In  its  strictest  legal  sense  the 
term  "property"  is  applicaUe  to  the 
eKlusive  right  of  the  owner  with 
respect  to  the  use,  control,  and  dis- 
position of  something  which  ia 
capable  of  owner- 
ship. But  in  its  more 
general  and  popu- 
lar sense  it  is  applicable  to  the  thing 
itself.  6  Words  &  Phrases,  pp. 
5693-5699.  In  this  sense  "prop- 
er^' includes  everything  which 
goes  to  make  up  one's  wealth  or  esr 
tate.  Carlton  v.  Carlton,  72  Me. 
115,  116,  39  Am.  Rep.  307.  In 
Greene  v.  Knox,  175  N.  Y.  432,  67 
N.  E.  910,  it  was  held  that  the  sal- 
ary of  an  office  is  property  within 
the  protection  of  constitutional  pro- 
visions; and  a  teacher's  salary  was 
so  held  in  Hibbard  v.  State,  65  Ohio 
St  574,  58  654,  64  N.  £.  109. 

In  the  Opinion  of  Justices,  220 
Mass.  613,  624,  108  N.  E.  574,  it 
was  said :  "A  tax  upon  the  income 
of  property  is  in  reality  a  tax  upon 
the  property  itself.  Income  derived 
from  property  is  also  property. 
Property  by  income  produces  its 
Jund;  that  is,  it  produces  property 
and  not  something  different." 

In  Boyd  v.  Sebna,  96  Ala.  144, 
148,  16  L.R.A.  729,  11  So.  394,  this 
court  said :  "In  its  general  or  ordi- 
nary significance,  the  term  'person- 
al property*  embraces  ail  objects 
and  rights  which  are  capable  of 
ownership,  except  freehold  estates 
in  land,  and  incorporeal  heredita- 
ments issuing  thereout  or  exercis- 
able within  the  same." 

In  §  2,  Code  1852,  the  words  "per- 
sonal property"  are  defined  as  in- 
cluding "money,  goods,  chattels, 
things  in  action,  and  evidences  of 
debt,    deeds,    and  conveyances." 
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This  definition,  substantially  un- 
changed, is  retained  in  all  subse- 
quent Codes,  including  that  of  1907. 

To  sunamarize:  Money  or  any 
other  tiling  of  value,  acquired  as 
gain  or  profit  from  capital  or  labor, 
is  property ;  in  the  aggregate,  these 
acquisitions  constitute  income;  and, 
in  accordance  with  the  axiom  that 
the  whole  includes  all  of  its  parts, 
income  includes  property  and  noth- 
ing but  property,  and  therefore  is 
itself  property.  This  conclusion  is 
so  clear  that  we  cannot  regard  it  as 
debatable,  and  we  have  discussed 
the  question  at  such  length  chiefly 
out  of  deference  to  the  learned 
counsel  for  the  state,  who  have  un- 
dertaken to  refute  it  upon  reason 
and  upon  cited  authority.  -  If  there 
is  anywhere  a  lingering  doubt  upon 
this  guestioiif  it  will  be  instantly 
dispelled  by  reading  the  opinions  in 
Ludlow-Saylor  Wire  Co.  v.  Woll- 
brinck.  275  Mo.  339,  205  W.  202, 
and  in  State  v.  Pinder,  7  Boyce 
(Bel.)  416,  108  Ati.  43,  where  it  is 
fully  discussed,  both  upon  principle 
and  authority.  As  pointed  out  by 
counsel,  the  supreme  court  of 
Georgia,  in  the  case  of  Waring  v. 
Savannah,  60  Ga.  93,  has  declared 
that  income  is  not  property  until  it 
is  invested,  or  placed  in  a  bank,  or 
locked  up  at  home ;  iand  this  conclu^ 
sion  is  based  upon  the  theory  that 
"property  is  a  tree;  income  is  the 
fruit;  labor  is  a  tree;  income,  the 
fruit;  capital,  the  tree;  income, 
the  fruit ;  .  .  .  but  so  long  as  it  is 
fruit  merely,  and  plucked  to  eat,- 
and  consumed  in  the  eating,  it  is  no 
tre^s,  and  will  produce  itself  no 
fruit." 

With  all  due  respect  to  the  court 
which  approved  such  reasoning — 
and  we  note  that  Judge  Bleckley  con- 
curred dubitante — ^we  are  unable  to 
appreciate  its  relevancy  or  its  val*- 
lie.  Investing,  or  depositing,  or 
locking  up  what  is  received  as  in- 
come changes*  not  its  character,  but 
merely  its  use;  and  the  notion  that 
a  tree  is  property,  while  its  fruit  is 
not,  cannot  be  sustained  upon  ^y, 
principle  of  logic  or  common  sense. 
The  opinion  refers  to  the  earlier 
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case  of  Savannah  v.  Hartridge,  8 
Ga.  23,  as  holding  that  income  is 
not  property,  but  an  examination  of 
that  case  shows  that  it  merely  held 
"that  a  legislative  grant  of  power  to 
the  city  of  Savannah,  to  raise 
money  "by  tax  and  assessment  upon 
all  real  and  personal  estate  within 
the  corporate  limits  of  the  city,"  did 
not  include  the  power  to  lay  a  tax 
on  occupations  or  incomes  which 
had  never  been  taxed  by  the  state. 
That  decision  was  clearly  correct. 
In  both  of  the  Georgia  cases  re- 
ferred to  above,  it  must  be  noted 
also  that  the  tax  under  considera- 
tion was  an  excise  tax  on  receipts 
from  a  business  or  occupation,  and 
there  is  a  palpable  confusion  of 
thought  and  of  terms.  Practically 
all  courts  and  text-writers  are 
agreed  that  an  excise  .tax-,  being  a 
tax  on  business  or  occupation,  how- 
ever measured,  is  not  a  tax  on  prop- 
erty. Our  own  court,  in  particufar, 
has  always  carefully  distinguished 
these  two  subjects  of  taxation,  as 
we  shall  hereafter  show. 

We  come  now  to  a  consideration 
of  the  second  question,  viz.,  does 
the  t^m  "property,"  as  used  in  § 
214  of  the  Constitution,  include  in- 
comes, as  defined  and  taxed  by  the 
Revenue  Act  of  1919,  so  as  to  sub- 
ject their  taxation  to  the  limitation 
therein  prescribed  ? 

The  general  principles  which 
should  govern  courts  in  interpret- 
ing and  construing  constitutional 
provisions  have  been  often  stated, 
and  need  not  be  now  repeated.  For 
present  purposes  it  will  suffice  to  re- 
call what  was  said  in  Western  ^U. 
Teleg.  Co,  v.  State  Bd.  of  Assess- 
ment, 80  Ala.  273,  275,  60  Ann.  Rep. 
99,  as  pertinent  to  the  present  in- 
quiry :  "Having  been  taught  by  ex- 
perience that  no  legislative  power  is 
more  liable  to  oppressive  use  than 
the  taxing  power,  and  having  suf- 
fered evils  by  resting  it  too  broadly 
on  discretion,  the  .people  have 
shown,  in  the  history  of  the  succes- 
sive constitutions,  a  progressive 
policy  to  restrain  the  power  of  the 
legislative  department  in  this  re- 
spect, and  to  remedy  existing;  and 
guard  against  apprehended,  evils,  by 
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imposing  limitations  consistent 
with  the  public  needs  and  the  pubhc 
safety.  The  just  expositor,  in  inter- 
preting the  constitutional  mandates 
and  inhibitions,  will  consult  the 
changes  that  have  been  made  from 
time  to  time,  the  causes  which  pro- 
duced them,  and  the  mischief  in- 
tended to  be  remedied.  The  words 
used  should  be  allowed  such  opera- 
tion and  force  as  will  reasonably  ac- 
complish the  purposes  proposed,  but 
without  extension  beyond  their  le- 
gitimate meaning,  and  so  as  to 
avoid  embarrassing  or  disabling 
proper  governmental  administra- 
tion." 

It  is,  of  course,  to  be  conceded 
that  though  "property"  is  a  generic 
term,  which  is  often  used  to  de- 
scribe all  things  that  are  capable  of 
exclusive  ownership,  it  is  variously 
used  also,  in  a  more  or  less  restrict- 
ed sense,  to  include  only  one  or  more 
of  t^e  kinds  or  forms  or  species  of 
tile  genus.  We  are  here  concerned 
with  its  meaning  only  as  it  relates 
to  the  subject  of  taxation. 

In  Lott  V.  Ross,  38  Ala.  156,  160, 
decided  in  1861,  it  was  said : 
"Where  the  words  'taxable  pro^ 
erty*  occur  in  an  independent  act,  it 
would  seem  that  they  should  be  un-' 
derstood  in  the  sense  of  things 
taxed  which  are  susceptible  of  own- 
ership or  possession,  unless  there  is 
something  in  the  context  which  af- 
fixes to  them  a  different  meaning, 
or  unless  the  plain  object  of  the  taw 
will  be  defeated  if  they  are  not  held 
to  cover  subjects  of  taxation  which' 
are  not  property  in  the  ordinary 
sense." 

This  definition  was  quoted  ^th 
approval  in  Western  U.  Teleg.  Co. 
V.  State  Bd.  of  Assessment,  80  Ala. 
273,  278,  60  Am.  Rep.  99,  and  has, 
we  believe,  never  been  questioned. 
The  decision  in  the  Lott  Case  was 
that  a  legislative  grant  of  power  to 
Mobile  county  to  levy  a  specified 
tax  on  the  "taxable  property"  with- 
in the  county  did  not  authorize  the 
imposition  of  a  tax  on  the  gross 
amount  of  sales  of  merchandise,  for 
the  reason  that,  such  a  tax  "is  not 
a  tax  upon  the  goods  themselves,  or 
the  fruits  of  the  sale,  but  upon  the 
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business  or  act  of  selling."  And  it 
was  further  said  that  **this  is  not, 
then,  a  property  or  income  tax,  but 
an  occupation  or  privilege  tax" 
[italics  supplied].  .  It  is  clear  from 
this  language  that  this  court,  sixty 
years  ago,  conceived  of  a  tax  on  in- 
come as  a  prox>erty  tax^.and  care- 
fully difltinfiruished  it  from  an  excise 
tax  on  occupation  or  business. 

A  chronological  review  of  the 
several  limitations  upon  the  taxing 
power  of  the  state,  as  adopted  in 
successive  constitutions,  will  be 
found  in  Western  U.  Teleg.  Co. 
v.  State  Ed.  of  Assessment,  80  Ala. 
273,  60  Am.  Rep.  99,  and  in  Capital 
City  Water 'Co.  v.  Board  of  Reve- 
nue, 117  Ala.  308,  28  So.  970.  The 
first  limitation,  which  included  per- 
sonal property,  is  found  in  the  Con- 
stitution of  1868,  art.  14,  §  1,  pro- 
viding that  "all  taxes,  levied  on 
property  in  this  state,  shall  be 
assessed,  in  exact  proportion  to  the 
value  of  such  property."  This 
identical  clause  was  adopted  in  the 
Constitution  of  1876,  art.  11,  §  1, 
along  with  the  new  provision  (art. 
11,  S  4)  that  "the  general  assembly 
shall  not  have  the  power  to  levy,  in 
any  one  year,  a  greater  rate  of  tax- 
ation than  3  of  1  per  centum  on  the 
value  of  the  taxable  property  within 
this  state."  In  l^at  Constitution 
also  was  incorporated  the  provision  * 
(§  6,  art.  11)  that  "the  property  of 
private  corporations,  associations, 
and  individuals  of  this  state  shall 
forever  be  taxed  at  the  same  rate." 
This  clause  vfsta  a  substantial  rep&> 
tition  of  §  4,  art.  13,  of  the  Consti- 
tution of  1868.  These  several  limi- 
tations on  the  taxing  power  were 
carried  into  the  Constitution  of 
1901  in  totidem  verbis.  As  each  of 
them  uses  the  word  "property"  as 
the  subject  of  taxation,  obviously  in 
the  same  sense,  a  judicial  interpre- 
tation of  that  word  in  any  of  them 
will  be  equally  applicable  to  all. 

The  taxation  of  incomes  for  reve- 
nue is  not  a  new  policy  in  this  state. 
The  first  tax  on  annual  gains,  prof- 
its, or  incomes  and  salaries,  was 
levied  by  the  Revenue  Act  of  1866 
(Laws  1865-66,  p.  1).  In  1867,  the 
11  A.L.R.— 20. 
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same  provision  was  adopted  (Laws 
1866-67,  p.  259).    In  1875  (Laws 

1874-  75,  p.  1),  the  tax  was  limited 
to  salaries;  and,  in  1876  (Laws 

1875-  76,  p.  46),  it  was  again  levied 
on  "all  salaries,  gains,  incomes  and 
profits  for  the  preceding  year." 
After  discussing  the  application  of 
this  tax  to  corporations,  the  conten- 
tion being  made  by  the  petitioning 
corporation  that  this  revenue  provi- 
sion did  not  affect  corporations,  but 
only  natural  persons,  Judge  Btone 
said :  "If  this  be  true,  then  natural 
persons  are  taxed  'upon  their  an- 
nual gains,  profits,  or  incomes/  and 
corporations,  or  artificial  persons, 
are  not.  This  would  violate  §  6,  ar- 
ticle 11,  of  the  Constitution  of  1875, 
which  ordains  that  'the  property  of 
private  corporations,  associations, 
and  individuals  of  this  state,  shall 
forever  be  taxed  at  the  same  rate.'  " 
Board  of  Revenue  v.  Montgomery 
Gaslight  Co.  64  Ala.  269,  277. 

In  a  later  case,  on  a  petition  by 
the  L.  &  N.  Railroad  Company  to 
vacate  certain  assessments  made 
upon  its  income  under  the  Revenue 
Acts  from  1874  to  1881,  it  was  held 
that,  for  reasons  not  here  pertinent, 
those  acts  were  not  intended  to  be, 
and  could  not  be,  applied  to  the  in- 
come of  railroads  passing  through 
several  counties.  The  board  of 
revenue  insisrted  upon  the  applica- 
faon  of  I  6,  art.  11,  of  the  Constitu- 
tion of  1875,  and  Judge  Stone  again 
said:  "Under  this  clause  of  the 
Constitution  it  is  contended  that, 
inasmuch  as  the  incomes  of  individ- 
uals— natural  persons — are  taxed, 
it  is  a  constitutional  duty  to  tax,  at 
the  same  rate,  the  incomes  of  corpo- 
rations. Such  is  undoubtedly  the 
case^  and  the  legislature,  when  they 
assert  the  power,  cannot  tax  One 
class  at  a  higher  rate,  and  the  other 
at  a  lower  rate.  Mobile  v.  Stone- 
wall Ins.  Co.  58  Ala.  570.  But 
.  .  .  when  the  legislature,  through 
a  failure  to  levy,  leave  a  species  of 
property  free  of  taxation,  by  pro- 
viding no  machinery  which  can  be 
adapted  to  the  assessment,  the 
courts  of  the  country  are  powerless 
to  remedy  the  evil"  [italics  sup- 
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plied] .  State  v.  Board  of  Revenue, 
73  Ala.  65,  70. 

ConcedinsT  that  these  statements 
of  Judge  Stone  were  dicta,  in  the 
strictest  sense  of  that  term,  and 
therefore  not  perforce  to  be  regard- 
ed as  a  settled  definition  of  the  word 
"property,"  as  used  in  the  same  lim- 
itation when  carried  into  the  Con- 
stitution of  1901,  they  were  never- 
theless deliberate  judicial  interpre- 
tations, pertinent  to  the  subject  in 
hand/  and  appropriate  as  bases  for 
the  conclusions  announced ;  and  we 
are  bound  to  presume  that  they  re- 
flected the  seasoned  opinion,  not 
only  of  Judge  Stone,  but  also  of  tiie 
other  members  of  the  court. 

In  a  still  later  case,  holding  that 
a  tax  laid  on  the  gross  receipts  of  a 
telegraph  company  at  the  rate  of  2 
per  centum  was  an  occupation  or 
privilege  tax,  and  not  a  tax  on  prop- 
erty, and  was  therefore  not  in  vio- 
lation of  the  constitutional  provi- 
sion that  "all  taxes  levied  on  prop- 
erty in  this  state  shall  be  assessed  in 
exact  proportion  to  the  value  of 
such  property,"  Judge  Clopton, 
speaking  for  the  court,  discussed  at 
length  the  meaning  of  "property" 
as  used  in  that  limitation,  and  care- 
fully and  jpointedly  distinguished 
between  an  income  or  property  tax 
and  a  tax  on  occupation  or  privilege. 

He  said:  '"With  a  knowledge  of 
the  various  subjects  of  taxation,  of 
the  well-defined  distinction  between 
property,  when  made  liable  to  taxes, 
and  other  subjects  of  taxation,  and 
that  among  such  other  subjects 
were  occupations,  privileges,  busi- 
ness, and  license's,  which,  in  the  na- 
ture of  things,  are  incapable  of  de- 
terminate value,  valuation  was 
adopted  as  the  basis  and  measnre  of 
assessment.  The  limitations,  by 
their  terms,  signify  an  intention 
that  the  provisions  shall  be  only  ap- 
plicable to  property,  the  value  of 
which  is  capable  of  definite  ascer- 
tainment by  the  officer  whose  duty 
it  is  to  make  the  assessment,  and 
that  all  other  subjects  of  taxation 
should  be  excluded  from  their 
operation."  And  further :  "In 
Board  of  Revenue  v.  Montgomery 


Gaslight  Go.  64  Ala.  269,  and  in 
State  V.  Board  of  Revenue,  73  Ala. 
65,  the  tax  was  imposed  on  the  net 
income,  and  not  on  the  business. 
The  money,  held  and  owned  1^  the 
company  as  the  net  result  of  the 
business,  was  the  isubject  of  taxa- 
tion. An  income  tax  stands  on  dif- 
ferent principles;  its  value  is  deter- 
minable; and  the  rules  governing 
such  tax  are  inapplicable  to  a  tax  on 
gross  receipts"  [italics  supplied]. 
Western  U.  Teleg.  Co.  v.  Board 
of  Revenue,  80  Ak.  278,  60  Am. 
Rep.  99. 

The  language  which  we  hare 
quoted  from  the  opinions  in  the 
three  cases,  supra,  Exhibits,  we 
think,  a  settled  consensus  of  judicial 
understanding  that  the  term  "prop- 
erty," or  "taxable  property,"  in- 
cludes all  property  capable  of  own- 
ership, whose  value  can  be  accurate- 
ly determined,  and  that  incomes  are 
such  property.  Those  opinions 
were  published  in  the  official  re- 
ports, and  we  must  presume  that 
they  were  known  and  understood  by 
the  profession  and  by  the  members 
of  ike  constitutional  convention  of 
1901. 

It  is  supposed  by  counsel  for  the 
state  that  this  repeatedly  expressed 
conception  of  income  as  property, 
within  the  constitutional  limitations 
on  taxation,  was  dissipated,  and 
currency  given  to  a  contrary  view, 
in  the  case  of  Capital  City  Water 
Co.  v.  Board  of  Revenue,  117  Ala. 
303, 23  So.  970.  We  have  subjected 
the  opinion  in  that  case  to  the  most 
rigid  scrutiny,  and  fail  to  find  in  it 
any  confirmation  of  this  contention. 
It  was  the  settled  law  of  this  state 
that  a  tax  laid  on  the  gross  receipts 
of  a  business  is  an  occupation  tax, 
and  not  a  property  tax,  within  con- 
stitutional limitations.  Subdivision 
5,  §  454,  Code  1886,  levied  a  tax  on 
such  receipts,  "after  deducting  the 
expenses  of  carrying  on  such  busi- 
ness." It  was  held  that  such  a  de- 
duction did  not  change  the  charac- 
ter of  the  tax.  Evidently  the  court 
was  on  doubtful  grouhd,  for  two  of 
its  ablest  members.  Justices  McCIel- 
lan  and  Head,  dissented.  Justice 
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Haralson,  the  writer  of  the  opinion, 
said :  "This  point,  however,  is 
urged  upon,  the  further  contention 
that  the  tax  imposed  in  this  case  is 
an  income  tax,  susceptible  of  def- 
inite ascertainment  as  to  its 
amount,  and  therefore  it  is  proper- 
ty. [Then,  following  an  analysis  of 
the  revenue  provision:]  Subdivi- 
sion 5  of  said  §  454  must  be  con- 
strued, therefore,  as  a  provision  for 
an  occupation  or  privilege  tax,  and 
not  as  a  tax  proper  on  properly; 
and  the  clause  in  said  subdivision, — 
'after  deducting  the  expenses  of 
carrying  on  said  business,' — as  in- 
dicating no  more  than  the  method 
adopted  by  the  legislature  in  ascer- 
taining the  extent  to  which  the  occu- 
pation or  business  has  been  enjoyed, 
and  for  which  it  ought  to  be  taxed." 

Reference  had  been  previously 
made  in  the  opinion  to  the  former 
tax  on  salaries,  gains,  incomes,  and 
profits,  and  it  had  been  remarked 
that  decisions  construing  them  were 
correct,  and  not  in  conflict  with  the 
present  ruling.  Counsel  for  the  tax- 
payer cited  the  three  cases  in  64,  73, 
and  80  Alabama  Reports,  and  the 
last  was  cited  as  authority  in  the 
opinion.  Justice  Haralson  evident- 
ly had  read  them,  and  had  them 
freshly  in  his  mind.  So  far  from 
contradicting  them,  he  approves 
them,  and  painstakingly  shows  that 
the  tax  he  was  dealing  with  was  a 
different  kind  of  tax,  and  governed 
by  different  principles. 

It  is  true  that  the  same  justice 
remarked,  incidentally,  in  the  later 
case  of  Goldsmith  v.  Huntsville,  120 
Ala.  182,  24  So.  509,  that  tax 
on  gross  amount  of  sales  is  not  a 
tax  on  the  goods  themselves,  or  on 
the  fruits  of  the  sales,  but  upon  the 
business  of  selling ;  is  not  a  proper- 
ty tax,  but  an  occupation  or  income 
tax."  But  the  use  of  the  term  "in- 
come" in  that  connection,  in  view  of 
the  learned  judge's  sound  discrim- 
inations in  his  previous  opinion,  can 
only  be  regarded  as  a  casual  inad- 
vertence, perhaps  a  mere  lapsus 
penns. 

Another  contention,  vigorously 
pressed  by  counsel  for  the  state,  is 
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that  a  study  of  our  Revenue  Acts 
and  Codes,  from  1866  to  1886,  inclu- 
sive, will  show  a  legislative  under- 
standing and  assertion  tJtiat  salaries, 
gains,  incomes,  and  profits  are  net 
property,  in  view  of  repeated  classi- 
fications placing  them  among  the 
schedule  of  "other  subjects  of  tax- 
ation," following  the  schedule  enu- 
merating the  items  of  taxable  prop- 
erty, and  including  "all  other  prop- 
erty, real  or  personal,  not  otherwise 
specified."  .  And  it  is  argued  that 
such  classifications  must  have  been 
known  to  the  Constitution  makers, 
and  must  have  qualified  their  un- 
derstanding of  the  scope  of  the  term 
"property"  as  the  subject  of  tax 
limitations. 

This  is  a  matter  worthy  of  consid- 
eration, and  has  been  considered  by 
this  court  .in  construing  statutes, 
but  never,  so  far  as  we  are  advised, 
in  construing  the  constitutions 
which  govern  them.  However,  the 
force  of  the  argument  is  dissipated 
here  by  the  irregularity  of  the  prac- 
tice. In  the  Acts  of  1866,  where 
"gains,  profits,  or  incomes"  were 
first  taxed,  there  is  a  general  desig- 
nation of  "subjects"  taxed,  in  which 
the  item  of  corporate  dividends, 
earned  but  not  distributed  (which 
are  certainly  taxable  property),  is 
placed  among  the  occupations,  and 
incomes,  etc.,  are  taxed  in  a  sep- 
arate and  distinct  section,  apparent- 
ly unrelated.  This  arrangement  is 
followed  in  the  Code  of  1867,  §  434 
specifying  the  "subjects"  in  gener- 
al, and  §  435  dealing  with  incomes. 
The  same  arrangement  is  followed 
in  the  Act  of  1868  (Laws  1868,  p. 
304).  There  was  nothing  in  all  of 
this  to  indicate  that  the  Constitu- 
tion makers  of  1868  intended  to  im- 
pose the  taxing- limitations  of  that 
instrument  only  upon  property 
which  might  be  owned  by  a  taxpay- 
er at  the  usual  date  fixed  for  assess- 
ments, even  though  that  was  the 
usual  basis  for  assessment.  That 
was  the  only  difference  between  the 
items  of  property  going  to  make  up 
a  complete  income  and  other  items 
of  property.  The  items  of  an  in- 
come are  assessed  annually  as  in- 
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come,  because  it  is  impracticable  to 
assess  them  in  any  other  way,  and 
not  because  they  are,  when  ac- 
quired, different  in  kind  or  sub- 
stance from  money  or  other  proper- 
ty owned  'on  the  day  for  making 
assessments.  For  this  reason  it  is 
natural,  and,  indeed,  inevitable,  that 
incomes,  as  subjects  of  taxation, 
should  be  separately  classified  and 
treated ;  and  it  would  be  hardly  sig- 
nificant if  for  administrative  con- 
venience, based  upon  pioctical  but 
entirely  superficial  analogies,  in- 
comes should  be  placed  in  the  sched- 
ule of  occupation  taxes. 

The  Act  of  1875  schedules  numer- 
ous items  as  "proiwrty,"  and  places 
Incomes  in  the  schedule  of  "other 
subjects  of  taxation,"  along  with 
occupations.  The  Act  of  1876 
places  incomes  in  the  schedule  of 
"property,"  and  places  dividends, 
earned  but  not  divided,  in  the  sched- 
ule of  "occupations" — an  arrange- 
ment followed  also  in  the  Code  of 
1876.  This  act  and  its  codification 
exhibit  one  fact  of  considerable  sig- 
nificance. Closely  following,  as 
they  did,  the  adoption  of  the  Con- 
stitution of  1875,  which  for  the  first 
time  in  our  history  limited  the  rate 
of  property  taxation — specifically, 
to  f  of  1  per  centum — they  reduced 
the  previous  rate  of  1  per  centum 
on  incomes  to  the  new  constitutional 
limit  of  I,  which  it  never  again  ex- 
ceeded. This,  it  seems  fair  to  as- 
sume, was  a  legislative  recognition 
of  the  status  of  incomes  as  taxable 
property.  The  Act  of  1883  (Acts 
1882-83,  p.  72)  omits  the  item  of 
income?  entirely,  but  places  the  item 
of  dividends,  earned  but  not  divid- 
ed, in  the  schedule  of  property. 

The  Act  of  1886  (Acts  1884^-85, 
p.  3)  places  incomes  in  the  schedule 
of  taxable  "subjects,"  following  the 
schedule  of  property,  and  this  ar- 
rangement is  followed  in  the  Code 
of  1886,  after  which  incomes  do  not 
again  appear  as  a  subject  of  tax- 
ation. 

Such  tergiversations  do  not  sug- 
gest any  fixed  conception  of  in- 
comes as  a  subject  of  taxation . 
Certainly  the  failure  of  the  Consti- 


tution makers  of  1875,  or  1901,  to 
expressly  mention  incomes  as  a 
class  of  property  to  be  protected  by 
limitations,  cannot  be  attributed  to 
their  recognition  and  adoption  of  a 
le^pslative  conception  of  incomes  as 
bemg  occupations,  and  not  proper- 
ty. The  merely  mechanical  c(Jloca-. 
tion  of  the  subjects  of  taxation,  if 
uniform,  might  be  some  aid  in  re- 
solving a  doubtful  application  of  the 
revenue  law,  but  it  could  hardly  be 
accepted  as  a  regtriction  upon  the 
scope  of  a  constitutional  limitation 
which  would  otherwise,  in  ordinary 
meaning,  bear  no  such  restriction. 

We  do  not  consider  it  of  any  im- 
portance to  inquire  whether  our 
Constitution  makers  entertained  a 
definite  conception  of  income  as  an 
aggregation  of  sums  of  money, 
which  they  specifically  desired  to 
protect  in  the  aggregate.  If  they 
regarded  money  as  property — and 
it  is  inconceivable  that  they  could 
have  regarded  it  otherwise — they 
must  have  entertained  a  general 
purpose  to  protect  it  from  excessive 
or  unequal  taxation,  by  whatever 
name  it  might  be  called,  and  by 
whatever  scheme  it  might  be  taxel. 
Money,  when  received  as  income,  is 
visible,  tangible,  concrete,  and  that, 
in  its  last  analysis,  is  what  is  taxed. 
It  is  of  no  consequence  that  items  of 
money  are  added  together,  and  the 
sum,  reduced  by  the  cost  of  its  ac- 
quisition, is  designated  as  income. 
That  indicates  merely  the  mode  and 
extent  of  its  taxation.  Nor  is  it  of 
any  consequence  that  the  money 
thus  taxed  has  left  the  hands  of  its 
quondam  owner,  however  speedily; 
for  the  state  has  the  inherent  power 
to  tax  property  owned  at  any  time 
during  the  tax  year,  though  it  has 
not  always  seen  fit  to  do  so. 

A  constitution,  properly  con- 
ceived, deals  with  basic  principles 
and  policies,  and  omits  specific  ap- 
plications. Our  constitutions  limit 
the  rate  of  taxation  of  property. 
The  purpose  in  view,  as  observed  by 
Judge  Clopton  in  Western  U.  Teleg. 
Co.  V.  State  Bd.  of  Assessment,  80 
Ala.  278,  60  Am.  Rep.  99,  was  "the 
protection  of  the  property  of  the 


Digitized  by  Google 


ELIASBERG  BROS.  MBKCANTILE  CO.  v.  GRIMES. 

( —  Ala.  —,  19  Bo.  SS.) 


309 


citizen  asrainst  forced  contributions 
or  legislative  plunder."  The  candid 
and  impartial  student  of  the  subject 
will  find  it  difficult,  if  not  impossi- 
ble, to  discover,  in  the  face  of  an  ex- 
pressed solicitude  for  the  protection 
of  property — including  money — 
owned  at  th6  beginning  of  a  tax 
year,  an  indifference  to  the  like  pro- 
tection of  money  received  and 
owned  at  some  previous  time.  The 
reason  for  protection  in  the  one  case 
is  as  compelling  as  it  is  in  the  other. 
The  lack  of  protection  in  the  one 
case  leads  to  the  same  consequences 
that  it  leads  to  in  the  other.  We 
think  that  the  policy  and  the  pur- 
pose of  the  Constitution,  in  har- 
mony with  its  terms,  equally  em- 
braces both. 

We  do  not  consider  it  necessary, 
in  view  of  what  we  have  already 
said,  to  discuss  at  length  the  devel- 
opment  of  income  taxation  under 
constitutional  limitations,  or  with- 
out them,  in  other  states,  or  to  re- 
view in  much  detail  the  judicial  de- 
cisions and  the  statements  of  text- 
writers  on  the  subject.  The  only 
cases  which  oppose  our  view  are 
Waring  v.  Savannah,  60  Ga.  93,  and 
Glasgow  v.  Rowse,  43  Mo.  479. 
They  were  respectively  decided  for- 
ty and  fifty  years  ago,  and  thou^ 
their  theory  that  incomes  are  not 
property  has  been  followed  by  sev- 
eral of  the  earlier  text-writers,  their 
reasoning  is  faulty,  and  their  falla- 
cy stands  condemned  by  modern  ju- 
dicial thought.  The  43d  Missouri 
Case  has  been  recently  reviewed  at 
length  in  Ludlow  Co.  v.  Wollbrinck, 
275  Mo.  339,  205  S.  W.  196.  and  al- 
thou^  it  was  followed  by  a  majori- 
ty consisting  of  four  of  the  seven 
justices^  chiefly,  as  it  would  seem, 
upon  the  principle  of  stare  decisis,  a 
vigorous  dissenting  opinion  was 
filed  by  Justice  Faris,  concurred  in 
by  two  of  his  associates,  which  is, 
to  our  mind,  an  unanswerable  in- 
dictment of  the  theory  that  income 
is  not  property  within  the  meaning 
of  constitutional  safeguards.  It  is 
true  that  the  cases  of  Glasgow  v. 
Rowse  and  Waring  v.  Savannah, 
supra,  have  been  cited  as  authority 


by  this  court,  but  only  to  the  prepo- 
sition that  "property,"  as  designat- 
ed in  limitations  on  the  taxing  pow- 
er, does-  not  include  occupations, 
privileges,  and  franchises.  Citing  a 
case  upon  one  point  is  never  to  be 
regarded  as  an  approval  of  the  case 
as  to  other  points  not  under  consid- 
eration. 

In  State  v.  Finder,  7  Boyce  (Del.) 
416,  108  Atl.  43,  it  was  contended 
by  the  taxpay^er  that  a  constitution- 
al provision  limited  the  taxing  pow- 
er to  "property,"  and  that  income, 
not  being  property,  was  not  taxable 
at  all.  After  reviewing  the  cases 
cited  to  sustain  that  contention,  in- 
cluding the  Georgia  and  Missouri 
cases,  the  court  said,  per  Pennewill, 
Ch.  J. :  "In  the  absence  of  any  au- 
thority on  the  subject,  this  court 
would  unhesitatingly  hold  that  in- 
come is  property  within  the  mean- 
ing of  §  1,  art.  8,  of  our  Constitu- 
tion, and  therefore  subject  to  tax- 
ation or  exemption;  shall  we  hold 
differraitly  because  the  court,  in  a 
Georgia  case  decided  in  1850,  de- 
clared that  income  was  not  property 
within  the  meaning  of  the  taxation 
laws  of  that  state  then  before  the 
court?  We  think  the  distinction 
drawn  by  the  Georgia  court  was 
very  technical,  if  not  illogical,  be- 
cause, if  income  is  property  for  oth- 
er purposes,  why  should  it  not  be  for 
the  purpose  of  taxation?  It  is  the 
subject  of  larceny  because  it  is  prop- 
erty, and  in  these  times  is  universal- 
ly considered  property." 

In  the  noted  case  of  Pollock  v. 
Farmers'  Loan  &  T.  Co.  158  U.  S. 
601,  39  L.  ed.  1108, 15  Sup.  Ct.  Rep. 
912,  id.  157  U.  S.  429,  39  L.  ed.  759, 
15  Sup.  Ct  Rep.  673,  the  Supreme 
Court  of  the  United  States  held,  on 
rehearing,  that  a  tax  on  the  income 
derived  from  real  or  personal  prop- 
erty is  a  direct  tax  on  the  property 
itself,  which  the  Federal  Constitu- 
tion prohibited  Congress  from  levy- 
ing unless  it  was  apportioned 
among  the  several  states  according 
to  population.  That  case  is  not 
strictly  in  point,  of  course,  for  pres- 
ent purposes,  but  it  is  persuasive  to 
show  the  advanced,  and  now  gener- 
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ally  accepted,  modern  view  as  to 
the  nature  of  income  and  the  theory 
of  its  taxation. 

It  is  interesting  to  obse'rve  that 
in  all  of  those  states,  excepting 
Georgia  and  Missouri,  where  a 
graduated  or  unequal  tax  has  been 
laid  on  incomes,  express  authority 
is  found  therefor  in  their  constitu- 
tions, side  by  side  with  the  general 
provisions  for  uniformity  or  equal- 
ity. We  mention,  among  others, 
Kentucky,  Massachusetts,  Okla- 
homa, South  Carolina,  and  Wiscon- 
sin, and  refer  to  the  following  au- 
thorities: Ketchum  v.  Louiefville, 
97  Ky.  394,  28  L.R.A.  480,  30  S.  W. 
973 ;  Opinion  of  Justices,  220  Mass. 
613,  623,  108  N.  E.  570;  Tax  Comr. 
V.  Putnam  (Trefry  v.  Putnam) 
227  Mass.  522,  L.R.A.1917F,  806, 
116  N.  E.  904;  Alderman  v.  Weils, 
85  S.  C.  507,  27  L.R.A.(N.S.)  864, 
67  S.  E.  781,  21  Ann.  Cas.  193; 
State  ex  rel.  Bolens  v.  Frear,  148 
Wis.  456,  L.R.A.1915B,  569,  606, 
134  N.  W.  673,  135  N.  W.  164,  Ann. 
Cas.  1913A,  1147. 

We  attach  no  importance  to  the 
classification  of  taxable  subjects  as 
found  in  some  of  the  textbooks, 
since  they  are  obviously  founded 
upon  a  failure  to  distinguish  be- 
tween an  income  tax  and 'an  occupa- 
tion or  privilege  tax.  Mr.  Black,  in 
his  work  on  Income  and  Other  Fed- 
eral Taxes,  §§  35-38,  says  that  an 
income  tax  is  not  levied  upon  prop- 
erty, or  trade,  or  business,  or  the 
practice  of  a  profession,  but  upon 
the  acquisitions  of  the  taxpayer 
arising  from  one  or  more  of  these 
sources;  and-  he  distinguishes  in- 
come taxes  from  license,  occupa- 
tion, and  excise  taxes.  It  would 
seem,  therefore,  that  he  regards  an 
income  .tax  as  strictly  sui  generis. 
He  offers  no  reason  for  the  dictum 
that  the  pecuniary  acquisitions  of  a 
taxpayer  are  not  property. 

It  is  not  suggested  that  the  tax 
laid  on  incomes  by  our  Revenue  Act 
of  1919  is  an  occupation  or  a  busi- 
ness or  a  privilege  tax,  or  that  it  is 
ansrthing  but  an  income  tax  in  the 
comprehensive  sense  in*  which  it  has 
been  heretofore  defined  and  consid- 


ered. It  must,  therefore,  be  held  to 
be  a  direct  imposi- 
tion   upon    "prop-  Sr^pJ?t7-'" 
erty"  as  such,  as  fr»rt*ii?o*S"*' 
that  term  is  used  in 

214  of  the  Constitution  of  Al»- 
ama;  and,  being  in  excess  of  the 
maximum  rate  of  '^oo  of  1  per  cent- 
um  therein  prescribed,  it  is  plainly 
and  beyond  any  reasonable  doubt 
offensive  to  that  limitation,  and  its 
provisions  must,  in  accordance  with 
our  bounden  duty  in  the  premises, 
be  pronounced  null  and  void. 

It  is  the  view  of  the  chief  justice 
that  the  income  provision,' though 
void  as  to  its  levy  in  excess  of 
of  1  per  centum,  may  nevertheless 
be  upheld  as  a  valid  levy  pro  tanto. 
In  our  desire  to  avoid  the*  complete 
nullification  of  this  important  legis- 
lative provision,  we 

have  given  serious  Ji^w^iviLK"*' 
and  anxious  consid-  cir^et  to  part  sf 
eration  to  that  sug-  y"--*"*"— > 
gestion.  We  have, 
however,  reached  the  conclusion 
that  to  declare  it  law  in  that  amend- 
ed form  would  be  in  effect  nothing 
less  than  judicial  legislation,  and 
would  be  a  dangerous  departure 
from  the  settled  rules  that  govern 
courts  in  respect  to  such  legislation. 
The  matter,  of  its  rate  permeated 
every  part  and  entered  into  every 
aspect  of  the  levy.  It  is  clear  that 
the  legislature  did  not  intend  to  tax 
all  incomes  alike,  and  whether  they 
would  have  allowed  any  exemptions 
at  all,  or  in  what  amounts,  under  a 
flat-rate  levy  of  ^oo  of  1  per  cent- 
um, and  how  they  would  have  dealt 
with  other  features  of  the  scheme, 
we  cannot  say,  except  as  a  matter 
of  the  sheerest  conjecture.  If  the 
matter  were  not  complicated  by 
these  considerations,  it  is  possible 
that  a  way  could  be  found,  under 
the  decision  of  Wiley  v.  Parmer,  14 
Ala.  627,  to  save  the  levy  pro  tanto. 
In  that  case  the  point  decided  was 
that  a  nonresident  taxpayer  could 
recover  the  excess  paid  by  him  over 
and  above  the  amount  paid  by  resi- 
dents, under  an  act  levying  a  spe- 
cific tax  of  $2  on  slaves  owned  by 
nonresidents,  while  the  slaves  of 
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leBidents  were  taxed  ovUy  one  half 
of  that  amount.  The  suit  was  only 
for  tihe  excess,  and  it  was  not  ruled 
that  the  levy  was  valid  pro  tanto, 
though  the  opinion  might  perhaps 
support  such  an  implication. 

But,  even  so,  the  difficulties  we 
encounter  'here  were  wholly  absent 
there.  It  is  better  that  l3ie  state 
should  endure  the  loss  and  delay 
which  must  follow  our  ruling  than 
that  courts  should  exercise  their  at 
least  doubtful  discretion  in  adjust- 
ing, mending,  or  reconstructing  un- 
constitutional legislation.  The  the- 
ory of  judicial  amendment  is  ex- 
ceedingly attractive  to  our  minds, 
and  in  accordance  with  our  natural 
inclinations,  but  it  leads  to  quag- 
.  mires  of  trouble  into  which  we  can- 
not safely  enter. 

It  may-  be  added,  too,  that  if  this 
court  should  sanction  this  judicial 
amendment,  it  would  be  immediate- 
ly confronted  with  another  constitu- 
tional difficulty,  which  it  is  conceded 
exists,  viz.,  the  denial  of  exemp- 
tions to  nonresidents  which  are 
granted  to  residents,  thus  violating 
the  Federal  Constitdtion  in  respect 
of  the  equal  pro- 
tection of  the  laws, 
as  held  by  the  Unit- 
ed States  Supreme 
Court  in  the  very  recent  case  of 
Travis  v.  Yale  &  T.  Mfg.  Co.  252  U. 
S.  60, 64  L.  ed.  460, 40  Sup.  Ct.  Rep. 
228,  and  a  new  and  doubtful  separa- 
tion of  bad  from  good  would  be  re- 
quir«l. 

Answering  another  contention 
that  has  been  made,  we  do  not  think 
the  view  is  tenable  that  the  omnibus 
clause  in  the  Revenue  Act  of  1919, 
subd.  M,  §  5,  viz.,  "all  other  prop- 
T«-ipco«.—  personal, 
and  mixed,"  f  oUow- 
ing,  as  it  does,  a 
statement  of  specific  items  of  prop- 
erty to  be  taxed  in  the  ordinary 
way,  and  at  the  ordinary  rate,  can 
be  construed  as  inclusive  of  incomes 
as  property,  so  as  to  authorize  their 
assessment  under  the  general  law. 
In  the  first  place,  the  special  treat- 
ment of  incomes  in  separate  sec- 


— eqaal  protec- 
tloM— dentiil  o( 
tu  ex«inptloii« 


tions  negatives  the  idea  of  its  inclu- 
sion in  any  general  clause  like  that; 
and,  in  the  second  place,  it  is  a  fa- 
miliar rule  in  the  construction  of 
such   clauses   that  g,»(„te— 
they  are  intended  to  eoMntraotioM— 
include   only  such 
other  things  as  are  ejusdem  generis. 
Martin  v.  State,  156  Ala.  89,  47  So. 
104.   In  accordance  with  this  rule, 
it  is  held  that  express  provision 
must  be  made  by  the  legislature  for 
tile  assessment  of  incomes.  Forman 
V.  Board  of  Assessors,  35  La.  Ann. 
825  ;  37  Cyc.  810,  b. 

It  results  that  the  petition  to  en- 
join the  enforcement  of  its  provi- 
sions is  grounded  in  equity,  and  the 
demurrer,  for  wa'nt  of  equity,  was 
properly  overruled. 

The  decree  of  the  Circuit  Court 
will  be  affirmed. 

Sayre,  Gardner,  Thomas,  and 
Brown,  JJ.,  concur. 

Thomas, -J.  concurring: 

I  concur  in  the  opinion  of  the 
majority,  but  desire  to  add  the  fol- 
lowing: 

The  lustory  of  the  only  amend- 
ment or  change  made  in  §  211  of  the 
Constitution  of  1901  sustains  and 
confirms  the  decision  in  this  case. 

The  report  of  the  committee  on 
taxation  in  the  constitutional  con- 
vention of  1901,  in  reporting  this 
section,  reported  that  the  only 
amendment  to  the  article  of  which 
section  211  formed  a  part  was  to 
add  the  provision  that  "no  tax  shall 
be  assessed  upon  any  debt  for  rent 
or  hire  of  real  or  personal  property, 
while  owned  by  the  landlord  or  hirer 
during  ths  current  year  of  such  rent- 
al or  hire,  if  such  real  or  jjersonal 
property  be  assessed  at  its  full 
value." 

This  committee  further  reported 
that  this  assessment  was  intended 
to  meet  a  then  recent  decision  of 
this  court.  The  style  of  the  case 
was  not  given,  but  it  is  well  known 
to  the  bench  and  bar  of  this  state, 
and  was  the  case  of  L.  D.  Lusk  v. 
State  of  Alabama.  It  involved  the 
question  as  to  whether  or  not  notes 
for  the  rent  of  land  were  taxable,  if 
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the  land  itself  was  already  taxed. 
This  court  held  that  they  were,  and 
that  it  was  not  double  taxation,  nor 
a  tax  on  the  land  in  excess  of  the 
constitutional  limit.  The  correct- 
ness of  that  decision  was  doubted  by 
many  members  of  the  legal  profes- 
sion, and  one  of  the  justices  of  this 
court  dissented.  The  opinion  of  the 
court  in  that  case  was  never  official- 
ly reported,  and  not  even  reported 
in  the  Southern  Reporter..  The  said 
committee  of  the  constitutional  con- 
vention, composed  of  some  of  the 
most  learned  lawyers  in  the  state, 
disagr^d  as  to  the  correctness  of 
the  decision,  and  in  their  report  said 
the  committee  conceived  such  a  tax 
upon  the  rent  of  land  the  "very 
worst  form  of  double  taxation,"  and 
that  the  amendment  was  intended 
to  prevent  such  taxation  in  the  fu- 
ture. That  report  was  adopted  by 
the  constitutional  convention  with- 
out a  dissenting  vote. 

While,  of  course,  the  Lusk  Case 
may  be  different  from  this  case,  in 
that  there  the  tax  was.  levied  upon 
choses  in  action  or  solvent  credits, 
and  here  the  tax  is  upon  income  as 
property,  yet  the  fundamentar  con- 
stitutional questions  as  to  double 
taxation  and  excessive  rate  of  tax- 
ation are  very  similar.  If  that 
amendment  to  §  211  was  intended  to 
prevent  the  double  and  excessive 
taxation  imposed  upon  Dr.  Lusk, 
and  did  so  prevent  it,  then,  a  for- 
tiori, it  prevented  much  of  the  in- 
come tax  levied,  or  attempted  to  be 
levied,  by  the  act  in  question. 
.  The  proposed  income  tax  provi- 
sions of  the  statute  Ibefore  us  un- 
questionably attempted  to  levy  a  tax 
upon  the  rents  of  land  when  and 
after  the  land  is  taxed ;  this  is  what 
the  Constitution  makers  intended  to 
prevent.  If  I  may  be  pardoned  for 
making  the  reference,  the  writer  of 
this  concurrence  was  of  counsel  for 
Dr.  Lusk  in  that  case,  and  he  was 
then,  and  has  ever  since  been,  of  the 
opinion  that  the  opinion  of  this 
court  in  the  Lusk  Case  was  in  error. 
There  can  be  no  doubt  that  the  Con- 
stitution makers  intended,  by  the 


amendment  quoted  above,  to  cure 
that  error,  and  prevent  the  repeti- 
tion of  similar  taxes  being  there- 
after levied.  To  my  mind  there  is 
no  doubt  that  if  the  tax  sustained  in 
the  Lusk  Case  was  prevented  by  the 
amendment  of  the  Constitution, 
then  the  tax  here  levied  against  in- 
comes which  are  received  as  rent 
from  land  is  prevented.  Calling  one 
a  tax  upon  solvent  credits  and  the 
other  an  income  tax  can  make  no 
difference. 

Anderson,  Ch.  J.,  dissenting: 
While  I  agree,  for  reasons  set 
forth  in  the  opinion  of  Sorherville, 
J.,  that  the  tax  in  question  is  con- 
trolled by  §  214  of  the  Constitution 
of  1901,  and  cannot  exceed  ^^loo  of 
1  per  centum,  I  am  of  the  opinion 
that  the  provision  of  the  act  under 
consideration  is  only  void  as  to  the 
excess,  and  is  not  invalid  in  its  en- 
tirety, as  was  held  by  the  trial  court. 
The  excess  can  be  stricken  without 
impairing  the  purpose  or  integrity 
of  the  provision,  and  without  vio- 
lating the  legislative  intent.  The 
elimination  of  the  rate  in  excess  of 
c  Tistitutional  limitation  narrows 
rather  than  extends  the  operation  of 
the  provision.  As  the  legislature 
levied  2  per  centum  and  over  in  cer- 
tain instances,  it  unquestionably 
intended  to  levy  as  much  as  .65  of  1 
per  centum.  Wiley  v.  Parmer,  14 
Ala.  627 ;  Ensley  v.  Cohn,  149  Ala. 
316,  42  So.  827;  Wilkinson  v.  Stiles, 
200  Ala.  279,  76  So.  45 ;  State  v.  Da- 
vis, 130  Ala.  148,  89  Am.  St  Rep. 
23,  30  So.  344,  and  cases  there  cited. 
The  case  of  Wil^  v.  Parmer,  supra, 
involved  a  tax  in  excess  of  consti- 
tutional restrictions,  and  the  tax- 
payer was  relieved  from  only  so 
much  of  said  tax  as  exceeded  the 
limit.  This  case  has  never  been 
overruled,,  but  has  been  several 
times  cijted.  But,  as  an  original 
proposition,  I  would  not  have  Mt 
warranted  in  striking  down  this 
solemn  legislative  provision  in  its 
entirety,  as  it  is  conceded  to  be  law- 
ful and  valid,  except  in  so  far  as  the 
rate  exceeds  constitutional  limita- 
tions as  fixed  by  §  214. 
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The  case  of  Goodwin  v.  Birming- 
ham, 203  Ala.  274,  82  So.  524,  cited 
and  relied  upon  by  counsel  for  ap- 
pellee, is  in  no  sense  in  conflict  with 
this  holdingf.  That  case  involved  an 
election  for  a  twenty-five-year  tax 
for  school  purposes,  and  the  issu- 
ance of  bonds  covering  said  period, 
etc.,  whereas  under  the  law  the  tax 
could  not  have  been  levied  except 
for  a  period  of  ten  years ;  and  this 
court  held,  and  properly  so,  that  it 
could  not  say  that  the  voters  would 
have  favored  the  tax  levy,  bond  is- 
sue, etc,  had  they  been  given  only 
ten  instead  of  twenty-Hve  years 
within  which  to  make  school  im- 
provements and  meet  the  incurred 
obligations. 

It  appears  from  the  opinion  of 
the  majority  that  the  elimination  of 
the  excess  might  do  violence  to  the 
legislative  intent  and  result  in  a  ju- 
dicial amendment  of  the  act.  In  re- 
ply to  this  suggestion,  I  merely 
quote  the  last  legislative  expression 
as  found  in  §  424  of  the  act,  and 
which  is  conclusive  on  the  court  as 
to  the  legislative  intent,  notwiUi- 
standing  the  question  of  separabil- 
ity is  one  for  the  court,  and  to  my 
mind  the  elimination  of  the  excess 
vrould  leave  a  complete  enactment  at 
.65  of  1  per  centum.  Said  section 
reads  as  follows:  "If  any  section, 
clause,  provision  or  portion  of  this 
act  shall  be  held  to  be  invalid  or  un- 
constitutional by  any  court  of  com- 
petent jurisdiction,  such  holding 
shall  not  affect  ^ny  other  section, 
clause,  provision  or  portion  of  this 
act  which  is  not  in  and  of  itself  un- 
constitutional." 

I  therefore  dissent  from  striking 
down  the  provision  in  its  entirety. 

McCIellan,  J.,  dissenting: 
The  majority  of  the  court  com- 
pletely annul  the  income  tax  feature 
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of  the  Revenue  Act  of  1919.  I  dis- 
sent from  that  conclusion.  My 
judgment  is  that  the  income  tax 
feature  is  only  partially  inoperative, 
not  wholly  invalid.  While  I  agree 
that  a  tax  on  naoney  or  property 
held  in  the  possession  of  the  tax- 
payer at  the  end  of  the  income  tax 
year  is  a  property  tax  within  the 
meaning  of  the  limitation  fixed  in  § 
214  of  the  Constitution,  I  cannot 
agree  that  a  tax  levied  on  such  part 
of  the  whole  of  the  income  that  has 
been  expended  or  exhausted  by  the 
earner  during  the  tax  year  is  or  can 
be  a  tax  on  property  within  tiie  pur- 
view of  that  section.  Such  expend- 
ed or  exhausted  part  of  the  income 
of  the  earner  is  not  properly  held 
or  possessed  by  him  in  such  manner 
as  to  be  subject  to  a  property  tax. 
It  cannot  be  seized,  condemned,  or 
confiscated,  and  is  hence  not  "tax- 
able property,"  within  the  deliber- 
ately pronounced  definition  of  that 
term  as  set  forth  in  Western  U. 
Teleg.  Co.  v.  State  Bd  of  Assess- 
ment, 80  Ala.  at  278,  60  Am.  Rep. 
99.  It  is  my  opinion  that  the  in- 
come tax  levied  is  inoperative  only 
to  the  extent  that  it  exceeds  the 
rate  fixed  by  §  214  of  the  Constitu- 
tion when  imposed  on  income  actual- 
ly held  by  the  taxpayer  at  the  end 
of  the  tax  year. 

But  assuming  that  the  majority 
opinion  is  correct  in  holding  that 
the  entire  income  of  the  earner  is 
property  within  the  limitation  of  § 
214  of  the  Constitution,  I  concur 
with  Chief  Justice  Anderson  in  the 
view  expressed  in  the  foregoing 
opinion,  namely,  that  it  is  only  in- 
valid to  the  extent  that  the  rate 
fixed  is  in  excess  of  the  limitation 
prescribed  by  f^e  Constitution. 

Petition  for  rehearing  denied 
June  30^  1920. 


ANNOTATION. 

Inoome  at  "properly"  withm  constitutional  limitationt  on  taxation. 

There  is  a  decided  conflict  of  author-  The   court   in  the   reported  case 

ity  among  the  few  cases  which  have  {Eliasberg  Bros.  Mercantile  Co,  v. 

passed  upon  the  question  under  con-  Grimes,  ante,  800),  it  will  be  remem- 

sideration  herein.  bered,  squarely  takes  the  positios  that 
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income  is  property,  within  the  mean- 
ing of  the  Alabama  constitutional 
provision  limiting  the  tax  rate  to  a 
certain  percentage  of  the  value  of  the 
taxable  property  within  the  state.  And 
that  income  is  "property"  within  the 
meaning  of  a  provision  of  the  Del- 
aware Constitution,  providing  for  the 
taxation  of  such  property  as  the  legis- 
lature shall  not  exempt,  see  State  v. 
Finder  (1919)  7  Boyce  (Del.)  416,  lOS 
Atl.  43,  as  set  out  and  quoted  in  the 
Grimes  Case. 

But,  as  stated  in  the  reported  case 
(Eliasbebg  Bbos.  Mercantile  Co.  v. 
Grimes,  ante,  300),  there  is  author- 
ity to  the  effect  that  income  is  not 
"property"  within  the  meaning  of  some 
constitutional  limitations.  To  this  ef- 
fect was  the  decision  in  the  cited  and 
quoted  case  of  Waring  v.  Savannah 
(1878)  60  Ga.  93,  wherein  it  was  held 
that  income  was  not  property  within 
the  meaning  of  a  constitutional  provi- 
sion that  taxes  must  be  uniform  on  all 
species  of  property  taxed,  and  there- 
fore that  it  was  not  necessary  to  tax 
it  at  the  same  rate  as  other  property. 
Again,  in  Glasgow  v.  Rowse  (1869)  43 
Mo.  479,  it  was  expressly  held  that  an 
income  tax  was  not  a  tax  on  property 
witiiin  the  meaning  of  a  constitutional 
provision  requiring  taxation  upon 
property  to  be  in  proportion  to  its  val- 
ue, 80  that  an  Income  Tax  Statute, 
imposing  a  different  rate  of  tax  on  in- 
comes of  different  classes  of  persons, 
was  not  invalid  as  violative  of  such  a 
constitutional  provision.  And  this  de- 
cision was  followed  by  the  majority  of 
the  court  in  the  recent  Missouri  case 
of  Ludlow-Saylor  Wire  Ck>.  v.  Woll- 
brinck  (1918)  275  Mo.  339,  205  S.  W. 
196,  which  involved  the  same  identical 
question,  but,  as  noted  in  the  majority 
opinion  in  the  reported  case,  there  was 
a  strong  dissent,  which  was  in  its 
opinion  "an  unanswerable  indictment 
of  the  theory  that  income  is  not  prop- 
erty within  the  meaning  of  constitu- 
tional safeguards.*'  For  a  further 
holding  to  the  effect  that  a  tax  on  in- 
come is  not  a  tax  on  property  within 
general  constitutional  limitations,  see 
opinion  of  Feaslee,  J.,  in  Opinion  of 
Justices  (1915)  77  N.  H.  611,  93  Atl. 
311.  Both  Waring  v.  Savannah  (Ga.) 
and  Glasgow  v.  Rowse  (Mo.)  supra, 


are  expressly  criticized  in  the  reported 
case  (Eliasberg  Bros.  Mercantile  Co. 
V.  Grihes,  ante,  300),  and  the  reason- 
ing of  the  court  in  the  Glasgow  Case  is 
referred  to  in  State  v.  Finder  (Del) 
supra,  as  'Very  technical,  if  not  illog* 
leal." 

And  it  seems  clear  that  a  constitu- 
tional provision  that  the  legislature 
must  provide  for  a  uniform  and  equal 
rate  of  taxation,  and  prescribe  regula- 
tions to  secure  a  just  valuation  for 
taxation  of  all  property,  does  not  ap- 
ply to  income  where  the  provision  con- 
tains an  express  proviso  to  the  effect 
that  the  legislature  "may  provide  for 
a  graduated  tax  on  incomes.*'  It  was 
expressly  so  held  in  Alderman  v.  WelU 
(1910)  85  S.  C.  507,  27  L.RA.(N.S.) 
864,  67  S.  E.  781,  21  Ann.  Cas.  193. 
Likewise,  in  State  ex  rel.  Bolens  v. 
Frear  (1912)  148  Wis.  456,  URJl 
1916B,  569,  134  N.  W.  673,  136  N.  W. 
164,  Ann.  Cas.  1913A,  1147,  error  dis- 
missed for  want  of  jurisdiction  in 
(1914)  231  U.  S.  616,  58  L.  ed.  400,  34 
Sup.  Ct  Rep.  272,  it  clearly  appears 
that  the  court  was  of  a  similar  opin- 
ion.   At  least,  Winslow,  Ch.  }.,  in 
delivering  the  opinion  of  the  court, 
said  that  when  the  Constitution  pro- 
vides that  "the  rule  of  taxation  ^all 
be  uniform,  and  taxes  shall  be  levied 
upon  such  property  as  the  legislature 
shall  provide,"  and  was  amended  by 
the  addition  of  the  following  words: 
''Taxes  may  also  be  imposed  on  in- 
comes,   .    .    .    which  taxes  may  be 
graduated,  and  progressive  and  rea- 
sonable exemptions  may  be  provided," 
— both  the  legislature  and  the  people 
clearly  expressed  "the  idea  that  some 
form  of  general  taxation  in  addition 
to,  or  in  place  of,  property  taxation, 
might  well  be  adopted."   And  again, 
in  State  ex  rel.  Atwood  v.  Johnson 
(1919)  —  Wis.  — .  7  AX.R.  1617,  175 
N.  W.  589,  the  Wisconsin  supreme 
court  said:  "Since  the  passage  of  the 
Income  Tax  Law,  we  have  in  this  state 
two  independent  systems  of  taxation, 
namely,  property  tax  and  income  tax. 
and,  while  the  uniformity  clause  of  the 
Constitution  applies  to  property  tax. 
it  has  no  application  to  income  tax," 
and  then  set  out  the  provisions  of  the 
amendment  quoted  in  connection  with 
the  next  preceding  case.       G.  J.  C. 
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JOSEPHINE  HAMMOND,  Appt, 

V. 

ADDIK  MYERS  et  al. 
ilUnota  Supreme  Court February  IS,  1030. 
(292  HI.  270,  126  N.  E.  637.) 

Win  —  meaning  of  *^eaTeBt  akin." 

The  words  "nearest  akin/'  in  a  will  distributing  real  estate  after  a  life 
estate^  mean  nearest  blood  relatives,  so  that  brothers  and  sisters  take  in 
exclusion  of  nephews  and  nieces. 

ISee  note  on  this  question  beginning  on  page  329.] 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Edgar  County 
(Marshall,  J.)  in  favor  of  defendants  on  their  cross  appeal  in  a  suit  for 
the  partition  of  certain  real  estate.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Walter  S.  Lamon  and  Joseph 
E.  Dyas  for  appellant. 

Messrs.  J.  K.  Lauher  and  Panl  B. 
Lanher  for  appellees. 

Thompson,  J.,  delivered  the  opin- 
ion of  the  court: 

The  question  presented  by  this  ap- 
peal is  the  construction  to  be  given 
the  words  "nearest  akin,"  in  the  fol- 
lowing paragraph  of  the  will  of  John 
Love,  deceased :  "I  give,  devise^  and 
bequeath  unto  my  son  Robert  Lin- 
ton Love  forty  (40)  acres  of  land, 
...  to  have  and  to  hold  the  same 
during  his  natural  life,  for  his  sup- 
port and  maintenance  during  his 
natural  life.  After  his  death  to  re- 
vert to  his  nearest  akin." 

The  will  was  executed  December 
6,  1886,  the  testator  died  February 
19,  1888,  and  the  will  was  admitted 
to  probate  March  9,  1888.  February 
9,  1918,  Robert  Linton  Love,  son  of 
the  testator  and  devisee  under  the 
will,  died,  leaving  him  surviving  no 
widow,  parent,  or  child,  but  leaving 
him  surviving  a  sister,  a  brother, . 
seven  nieces,  and  five  nephews.  May 
3, 1918,  Josephine  Hammond,  surviv- 
ing sister  of  Robert  Linton  Love, 
filed  her  bill  seeking  partition  of  the 
real  estate  described  in  the  will,  and 
making  her  brother  and  her  nieces 
and  nephews  defendants.  By  her 
bill  i^e  claims  to  be  the  owner  of  an 
undivided  half  of  said  real  estate  as 


tenant  in  common  with  her  brother, 
and  that  the  nieces  and  nephews  of 
Robert  Linton  Love  have  no  interest 
in  the  premises.  The  defendants  an- 
swered the  bill,  admitting  all  its  alle- 
gations except  that  with  reference  to 
the  interests  of  the  parties.  De- 
fendants filed  a  cross  bill,  setting 
forth  the  interests  of  the  parties  and 
the  relation  of  the  parties  to  Robert 
Linton  Love,  deceased,  as  follows: 
Charles  M.  Love,  brother,  Josephine 
Hammond,  sister,  and  Addie  Myers, 
only  child  of  a  deceased  sister,  each 
*'%60  *>f  the  premises ;  Howard  Wal- 
lace and  Bessie  Bonwell,  children  of 
a  deceased  son  of  a  deceased  sister, 
each  s%60 ;  Clyde  Taylor,  Emma 
Kester,  Ella  Richmond,  and  William 
H.  Taylor,  children  of  a  deceased  sis- 
ter, each  1^60 1  and  Horace  G.  Phil- 
lips, Elizabeth  Lemmons,  Belle  Con- 
nor, Anna  Joifes,  and  CHiarles  J.  Phil- 
lips, children  of  a  deceased  sister, 
each  ^%eo.  The  cause  was  heard 
upon  the  bill,  cross  bill,  and  answers, 
and  a  decree  entered  finding  that  the 
interests  of  the  parties  in  said  real 
estate  were  correctly  set  forth  in  the 
cross  hill,  and  ordering  partition  of 
said  premises  accordingly.  From 
this  decree  appellant  prayed  and 
perfected  her  appeal. 

The  evidence  shows  that  at  the 
time  this  will  was  executed  the  hv- 
ing  heirs  of  the  testator  were  two 
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sons,  four  daughters,  and  five  grand- 
children, children  of  a  deceased 
daughter,  Margaret  L,  Phillips.  Sub- 
sequent to  the  making  of  the  will, 
and  subsequent  to  the  death  of  the 
testator,  but  prior  to  the  death  of 
Robert  Linton  Love,  the  life  tenant, 
three  daughters  of  the  testator.  Belle 
Myers,  Harriet  Taylor,  and  Eliza- 
beth Wallace,  died,  leaving  surviving 
them  children,  who,  with  the 
children  of  Margaret  Phillips,  claim 
to  be  entitled  to  an  interest 
in  the  land  here  in  question,  as 
set  forth  in  the  cross  bill.  In 
1886  the  testator,  John  Love,  had 
some  personal  property  and  180 
acres  of  land.  He  disposed  of  40 
acres  of  this  land  by  will  to  take  care 
of  his  son  Robert  Linton  Love,  who 
was  not  mentally  capable  of  caring 
for  bimself .  All  of  the.  remainder  of 
his  property  passed  intestate,  and 
was  sold  by  the  administrator  of  his 
estate.  The  only  land  held  in  com- 
mon by  the  parties  to  this  suit  is  the 
40  acres  here  in  question. 

As  we  have  said,  the  only  question 
presented  here  is  whether  the  words 
"nearest  akin,"  in  the  -will,  mean 
nearest  blood  relations,  or  include  all 
those  relations  who  would  take  un-* 
der  the  Statute  of  Distributions. 
The  terms  "nearest  of  kin,"  "next 
of  kin,"  and  similar  phrases  used  in 
wills,  have  been  the  subject  of  seri- 
ous consideration  by  the  courts  of 
last  resort  of  this  and  other  coun- 
tries. Redfield,  in  his  work  on  Wills 
(voL  2,  2d  ed.  p.  75),  says:  "Be- 
quests to  the  next  of  kin  of  the  tes- 
tator or  of  some  person  named  have 
received  somewhat  different  con- 
structions in  the  early  cases,  and  dif- 
ferent views  have  been  maintained 
by  different  judges  of  great  learning 
and  ability.  On  the  one  hand,  the 
terms  were  held  to  include  those 
only  who  would  take  under  the  Stat- 
ute of  Distributions.  Of  this  opin- 
ion were  Mr.  Justice  Buller,  Lord 
Kenyon,  and  Sir  John  Leach.  And 
on  the  other  hand  were  Lord  Thur- 
low,  Lord  Eldon,  Sir  William  Grant, 
and  the  decision  of  Sir  T.  Plumer  in 
Brandon  v.  Brandon,  3  Swanst.  312, 
36  Eng.  Reprint,  876,  2  Wils.  Ch.  14, 


37  Eng.  Reprint,  209,  who  all  main- 
tain that  the  terms  'next  of  kin'  ap- 
ply to  those  nearest  in  kindred  to  the 
propositus,  and  exclude  all  of  more 
remote  degree.  The  question  came 
before  the  court  in  Elmsley  v. 
Young,  2  Myl.  &  K.  82,  39  Eng.  Re- 
print, 875,  3  L.  J.  Ch.  N.  S.  17,  and 
at  the  rolls  it  was  held  that  the 
words  'next  of  kin,'  used  simpliciter 
and  without  explanatory  context, 
must  be  taken  to  mean  next  of  kin 
according  to  the  Statute  of  Distribu- 
tions, but  upon  appeal  before  the 
lords  commissioners  the  judgmoit 
upon  this  point  was  reversed,  and 
the  cases  very  extensively  reviewed 
by  their  lordships.  It  was  here  held 
that  the  words  'next  of  kin'  must  be 
construed  to  mean,  when  used  sim- 
pliciter, nearest  of  kin;  and  so  a 
brother  of  the  propositus  will  take 
the  whole  bequest,  to  the  exclusion 
of  the  children  of  a  deceased  brother 
or  sister.  This  subject  was  dis- 
cussed at  length  before  the  House  of 
Lords  in  Withy  v.  Mangles,  10  Clark 
&  F.  215,  8  Eng.  Reprint,  724,  10  L. 
J.  Ch.  N.  S.  391,  and  the  conclusion 
reached  that  Elmsley  v.  Young  must 
be  regarded  as  the  settled  law  in  re- 
gard .to  this  point.  .  .  .  LordCot- 
tenham  said  the  term  'next  of  kin/ 
under  the  Statute  of  Distributions, 
'had  been  inaccurately  used,  since 
the  statute  carefully  avoided  using 
any  such  form  of  expression,  with- 
out qualification,  allowing  the  repre- 
sentation of  those  who  had  deceased 
of  the  nearest  kindred,  unless  more 
remote  than  brothers'  and  sisters* 
children.'  His  lordship  maintained 
that  the  term  'next  of  kin'  had  ac- 
quired no  such  popular  import  as  to 
include  those  who  would  take  under 
the  Statute  of  Distributions  in  case 
of  intestacy." 

Thompson,  in  his  work  on  Wills  (§ 
170) ,  says :  "The  term  *next  of  kin' 
is  limited  in  legal  meaning,  as  in 
common  use,  to  blood  relations. 
.  .  .  Underagift  to 'next  of  kin,' a 
brother  or  sister  will  take  to  the  ex- 
clusion of  the  children  of  a  deceased 
brother  or  sister.  The  term  does  not 
mean  aU  those  who  would  take  under 
the  Statute  of  Distributions.  It  sig- 
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nifies  those  who  stand  in  th6  nearest 
relationship  to  the  intestate  accord- 
ing to  the  rules  of  the  civil  law  for 
computing  degrees  of  kinship." 

Page,  in  his  work  on  Wills  (§  521), 
says;  "The  words  *next  of  kin'  do 
notf  of  themselves,  impart  succession 
ab  intestato,  and,  taken  alone,  mean 
nothing  more  than  nearest  blood  re- 
lations; and  unless  there  is  some- 
thing more  in  the  will  indicating  that 
the  testator  intended  statutory  next 
of  kin,  or  that  the  property  should 
be  distributed  as  intestate  property, 
the  woHs  must  have  their  custom- 
ary meaning*  The  words  'next  Of 
kin,'  in  a  will,  mean  the  nearest  blood 
relations,  and  not  all  those  who 
would  take  under  the  Statute  of  Dis" 
tributions.  Thus,  'next  of  kin' 
means  a  brother  in  preference  to 
nephews,  sons  of  a  deceased 
brother." 

See  also  2  Jarman  on  Wills,  644. 

The  rule  above  stated  is  supported 
by  the  courts  of  last  resort  in  this 
country.  Swasey  v.  Jaques,  144 
Mass.  135,  59  Am.  Rep.  65,  10  N.  E. 
758;  Leonard  v.  Haworth,  171  Mass. 
496,  51  N.  E.  7 ;  Locke  v.  Locke,  45 
N.  J.  Eq.  97, 16  Atl.  49 ;  Galloway  v. 
Babb,  77  N.  H.  259,  90  Atl.  968;  De 
Graffenreid  v.  Iowa  Land  &  T.  Co. 
20  Okla.  687,  95  Pac.  624;  Morse  v. 
Lowe,  182  Mich.  607, 148  N.  W.  970 ; 
Jones  v.  Parsons,  182  Iowa,  1377, 166 
N.  W.  707 ;  Smith  v.  Egan,  258  Mo. 
569, 167  S.  W.  971,  Ann.  Cas.  1915D. 
723. 

While  this  court  has  never  passed 
upon  the  precise  question  here  pre- 
sented, the  courts  which  we  have 
cited  have  given  the  question  careful 
and  able  consideration,  and  we  see  no 
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reason  why  the  rule  established  with 
such  uniformity  should  not  be 
adopted  as  the  rule  to  be  followed  in 
this  state.  The  meaning  given  the 
term  "next  of  kin,"  in  Chicago  &  A. 
R.  Co.  V.  Shannon,  43  111.  338,  fur- 
nishes no  guide  to  a  determination  of 
the  question  now  before  us,  for  the 
reason  that  the  phrase,  as  there 
used,  was  a  technical  legal  phrase  in 
a  statute,  and  we  held  it  to  have  been 
used  by  the  legislature  in  its  techni- 
cal sense. 

It  follows  therefore  that  the  chan- 
cellor erred  in  ordering  distribution 
among  the  leg^  heirs  of  the  de- 
ceased in  accordance  with  the  Stat* 
ute  of  Descent.  The  term  "nearest 
akin"  must  be  held  ^„,_«e*»in» 
to  mean  nearest  "Be»re«t 
blood  relation.  ' 
Manifestly,  a  sister  and  a  brother 
are  nearer  blo6d  relations  than  a 
niece  or  a  nephew,  and  therefore  the 
prayer  of  the  original  bill  should 
have  been  granted,  and  partition  or- 
dered between  the  appellant,  Jose- 
phine Hammond,  and  the  appellee, 
Charles  M.  Love. 

The  deciee  is  reversed,  and  the 
cause  is  remanded  to  the  Circuit 
Court  of  Edgar  County  for  further 
proceedings  consistent  with  the 
views  herein  expressed. 

Petition  for  rehearing  denied 
April  7, 1920. 

NOTE. 

The  effect  of  the  word  "nearest,"  in 
testamentary  gifts  to  "nearest  heir," 
"nearest  of  kin,"  and  the  like,  is  the 
subject  of  the  annotation  following 
Kello  v.  Kello,  post,  329. 


ANDREW  GODFREY  et  al.,  Plffs.  in  Err., 

V, 

AMELIA  EFPLE  et  al. 

Ohio  Supreme  Court  ^Deetntiber  9,  1010, 

(100  Ohio  St  447, 126  N.  E.  886.) 

I/in  —  nearest  of  kin  —  definition. 
1.  The  phrase  "nearest  of  kin,"  when  employed  in  a  last  will  and  testa- 

Headnote  1  by  the  Court. 
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ment,  in  the  absence  of  language  in  the  will'  manifesting  a  different  in- 
tention, is  to  be  so  construed  as  to  embrace  within  its  meaning  such  as 
would  inherit  under  the  Statutes  of  Descent  and  Distribution,  and  in  the 
order  and  proportion  therein  provided. 

ISee  note  on  this  question  heginnirig  on  page  S29.] 

^  constmctifHk  —  presumptiim  in 


favor  of  heir. 

2.  The  presumption  in  favor  of  the 
heir  at  law  in  construing  a  will  yields 
to  the  manifest  intention  of  the  tes- 
tator, but  only  to  this  Intention  as 
gathered  from  express  words  of  the 
will 


—  division  between  groaps  —  Un  (rf 
husband  and  wife. 
3.  A  bequest  to  be  equally  divided 
"between  my  and  my  wife's  nearest 
kin.  they  sharing  like  and  like,"  gives 
one  half  to  each  group,  where  the 
groups  are  unequal  in  numbers,  the 
words  "sharing  like  and  like"  apply- 
ing only  as  between  the  members  of 
the  respective  groups. 


Ebsor  to  the  Court  of  Appeals  for  Meigs  County  to  review  a  judgment 
in  favor  of  defendants  in  a  proceeding  for  the  construction  of  parts  of  the 
will  of  Berthold  Siemer,  deceased.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Uessrs.  C  L.  Cronebangh,  F.  S. 
Monnett,  and  H.  0.  Fish  for  plaintiffs 

in  error:  . 

Messrs.  Schorr  &  Wesselmann  and 
Manning  S.  Webster,  for  defendants 
in  error  Meinshausen,  et  al.: 

Testator,  by  the  use  of  the  designa- 
tion "nearest  kin,"  included  his  living 
sisters,  as  well  as  the  representatives 
of  his  deceased  brothers  and  sisters; 
the  provision  intended  by  him  to  be 
made  in  his  will  was  a  general  family 
provision,  in  accord  with  the  com- 
monly accepted  meaning  of  that  term, 
and  as  it  is  used  generally  in  all  walks 
of  life. 

16  Am.  &  Eng.  Enc.  Laws,  700; 
Swasey  v.  Jaques,  144  Mass.  135,  69 
Am.  Rep.  65,  10  N.  E.  758;  Redmond 
V.  Burroughs,  63  N.  C.  242;  Jones  v. 
Oliver,  38  N.  C,  (3  Ired,  Eq.)  369; 
Steel  V  Kurtz,  28  Ohio  St  191,  ap- 
proved and  followed  in  Schroth  v. 
Noble,  91  Ohio  St.  438,  110  N.  E.  1067; 
Wifrren  v.  Englehart,  13  Neb.  283,  13 
N.  W.  401;  Chicago  &  A.  R.  Co.  v. 
Shannon,  48  111.  838;  Merchants'  Ins. 
Go:  V.  Hinman,  84  Barb.  410;  Snedeker 
v.  Snedeker,  47  App.  Div.  471,  63  N.  Y. 
Supp.  680;  Esty  v.  Clark,  101  Mass. 
36,  8  Am.  Rep.  320;  Blagge  v.  Balch, 
162  U.  S.  439,  40  L.  ed.  1032,  16  Sup. 
Ct  Rep.  863;  Geery  v.  Skelding,  62 
Conn.  499, 27  Atl.  77;  Conklin  v.  Davis, 
63  Conn.  877,  28  Atl.  687;  Slosson  v. 
I^nch,  28  How.  Pr.  417;  Mardock  v. 
Ward,  67  N.  Y.  387;  Wilkins  v.  Ord- 
way,  59  N.  H.  378,  47  Am.  Rep.  215; 
Pinkham  v.  Blair,  57  N.  H.  226;  Var- 
rell  V.  Wendell,  20  N.  H.  431;  Lusby 


V.  Cobb,  80  Miss.  715.  32  So.  6;  May 
V.  Lewis,  132  N.  C.  115,  43  S.  E.  550. 

All  those  who  are  of  the  blood  of 
the  testator  are  clearly  within  purview 
of  the  saving  provisions  of  §  10,581 
of  the  General  .Code. 

Woolley  V.  Paxson,  46  Ohio  St.  307, 
24  N.  E.  599;  Shumaker  v.  Pearson, 
67  Ohio  St.  330,  65  N.  E.  1005; 
Schaef er  v.  Bernhardt,  76  Ohio  St  443, 
81  N.  E.  640,  10  Ann.  Cas.  919;  Mather 
V.  Copeland,  5  Ohio  N.  P.  151;  Porter- 
field  V.  Porterfield.  4  Ohio  N.  P.  N.  S. 
654;  Nutter  v.  Vickery,  64  Me.  490; 
Moses  V.  Allen,  81  Me.  268,  17  Atl. 
66;  Bray  v.  Pullen,  84  Me.  185,  24 
Atl.  811;  Rowland  v.  Slade,  165  Mass. 
415,  29  N.  E.  631 ;  Strong  v.  Smith,  84 
Mich.  567,  48  N.  W.  183;  Minter's  Ap- 
peal, 40  Pa.  Ill;  Youngblood  v.  Young- 
blood,  11  Ohio  C.  C.  N.  S.  278. 

Whilst  item  second  of  testator's  will 
contemplates,  under  tike  circumstarices 
therein  set  forth,  a  division  of  his 
estate  into  three  equal  parts,  item 
third,  far  from  contemplating  such  a 
division,  provides  expressly  and  un- 
mistakably for  an  equal  division  (no 
matter  how  infinitely  small  the  com- 
ponent parts  of  the  division  may  be), 
leaving  the  number  of  those  parts  to 
be  determined  by  the  membras  com- 
posing the  "nearest  kin." 

Doe  ex  dem.  Eean  v.  Roe,  2  Harr. 
(Del.)  103,  29  Am.  Dec.  386;  Melntire 
V.  Melntire,  192.  S.  116,  48  L.  ed. 
371,  24  Sup.  Ct.  Rep.  196;  Kling  v. 
Schnellbecker,  107  Iowa,  636,  78  N.  W. 
673;  Lee  v.  Lee,  39  Barb.  172;  Purnell 
V.  Culbertson,  12  Bush,  369;  Myres  v. 
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Myres.  28  How.  Pr.  410 ;  Jones  v.  Day, 
102  Md.  99,  62  Atl.  364;  Guesnard  v. 
Guesnard,  173  Ala.  250,  65  So.  624; 
Lord  V.  Moore,  20  Conn.  122;  Rogers 
V.  Morrell,  82  S.  C.  402,  129  Am.  St. 
Rep.  899,  64  S.  E.  143;  Graves  v. 
Graves,  65  Hun,  58,  8  N.  Y.  Supp.  284; 
Stearns  v.  Brandeberiy,  29  Ohio  C.  A. 
349. 

Messrs.  A.  D.  Russell  and  D.  Cortis 
Reed,  for  other  defendants  in  error: 

Nichols,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Items  2  and.  3  of  the  last  will  of 
Berthold  Siemer,  late  of  Meigs 
county,  Ohio,  read  as  follows : 

"Item  2d.  In  the  event  that  my 
said  wife  should  remarry,  then  I  will 
and  direct  that  my  estate  shall  be  di- 
vided in  three  equial  shares,  giving  to 
my  said  wife  one  share  and  the  other 
two  shares  shall  go  to  my  nearest 
kin. 

"Item  3d.  If  my  said  wife  does  not 
remarry  then  affer  her  death  all 
estate  then  in  existence  shall  be 
equally  divided  between  my  and  my 
wife's  nearest  kin,  they  sharing  like 
and  like." 

The  testator  died  in  February," 
1915.   His  widow,  Susanna  Siemer, 
who  did  not  remairy,  died  in  June, 
1917. 

The  case  at  bar  involves  a  con- 
struction of  the  phrase  ''nearest 
kin,"  as  employed  in  item  8.  It  also 
requires  construction  -ofathe  word 
"between,"  as  associated  with  the 
clause,  "they  sharing  like  and  like." 

The  testator  had  two  brothers, 
both  of  whom  were  dead  at  the  date 
of  the  execution  of  the  will,  and  both 
of  whom  left  lineal  descendants. 

He  had  five  sisters,  two  of  whom 
survived  both  him  and  his  widow, 
and  three  of  whom  were  dead  at  the 
time  of  the  execution  of  the  will, 
each,  however,  leaving  lineal  de- 
scendants. 

The  widow,  Susanna  Siemer,  had 
two  brothers  and  one  sister.  One 
brother  and  one  sister  departed  this 
life  before  the  execution  of  the  will, 
leaving,  however,  lineal  descendants 
who  survived  both  testator  and  his 
widow.  Her  other  brother  survived 
both  testator  and  herself. 

Item  2  of  the  will  is  made  a  part 
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of  the  opinion,  as  it  is  thought  it  ex- 
tends some  assistance  in  arriving  at 
the  true  intention  of  the  testator,  al- 
though the  real  devise  of  the  prop- 
erty involved  is  covered  by  item  3. 

The  first  question  is:  Does  the 
phrase  "nearest  kin"  exclude  the 
children  of  the  deceased  brothers 
and  sisters  and  restrict  the  devise  to 
the  two  sisters,  in  the  one  instance, 
and  the  one  brother,  in  the  other,  or 
should  the  doctrine  of  participation 
by  representation  prevail? 

It  is  the  claim  of  the  surviving 
brother  and  sisters  that  the  rule  es- 
tablished in  the  case  of  Clayton  v. 
Prake,  17.  Ohio  St.  367,  if  applied  in 
the  instant  case,  will  limit  the  divi- 
sion of  the  estate  to  them. 

The  court  in  that  case  did  give  to 
the  phrase  "next  of  kin"  a  strictly 
technical  definition,  the  effect  of 
which  was  to  defeat  participation  by 
representation.  The  court  was,  how- 
ever, construing  the  term  as  found  in 
the  Statutes  of  Descent  and  Distri- 
bution, afterwards  amended,  and  not 
as  employed  in  a  will. 

If  the  facts  in  the  case  were  pre- 
cisely similar  to  the  situation  as  de- 
veloped in  the  case  of  Clayton  v. 
Drake,  supra,  we  would  be  disposed 
to  be  loath  to  disturb  the  doctrine 
there  established,  as  a  rule  of  prop- 
erty was  there  laid  down;  but  since, 
as  we  have  said  before,  the  construc- 
tion in  the  Drake  Case  is  of  the  ex- 
pression found  in  a  statute,  and  not 
in  a  will,  we  do  not  re^ird  the  doc- 
trine of  the  Drake  Case  as  having 
that  binding  force  and  effect  that 
would  preclude  a  consideration  anew 
of  the  law  question  involved  in  the 
case. 

We  are  justified  in  this  course  of 
action,  in  the  first  place,  by  the  doc- 
trine established  in  the  case  of  Steel 
V.  Kurtz,  28  Ohio  St.  191.  Here 
"next  of  kin"  was  given  a  far  broad- 
er meaning  than  ascribed  to  it  in  the 
Drake  Case.  A  surviving  husband 
was  held  to  be  the  sole  next  of  kin  of 
a  deceased  wife  (there  being  no  chil- 
dren), to  the  exdusion  of  the  broth- 
ers and  sisters  of  the  deceased.  In 
the  statute  there  under  review  it  is 
provided  that  Idle  damages  recovered 
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should  be  distributed  to  the  widoifr 
and  "next  of  kin."  There  is  no  ex- 
press provision  in  the  act  for  the 
representatives  of  the  next  of  kin 
nor  for  the  surviving  husband. 

It  is  quite  true  that  the  act  regu- 
lating the  disposition  of  the  fund  re- 
covered in  an  action  for  wrongful 
death,  in  force  at  the  time  of  the  de- 
cision in  Steel  v.  Kurtz,  did  provide 
that  the  fund  should  be  distributed 
to  the  widow  and  next  of  kin  in  the 
proportion  provided  by  law  in  rela- 
tion to  the  distribution  of  personal 
estates  left  by  persons  dying  intes- 
tate. But  it  is  obvious  that  this  por- 
tion of  the  statute  did  not  have  the 
effect  of  enlarging  the  field  of  bene- 
ficiaries beyond  those  nominated  in 
tile  law;  its  only  eifect  being  to  de- 
termine the  proportionate  part  each 
should  receive.  So  we  must  conclude 
that  it  was  only  through  a  construc- 
tion including  a  husband  as  the  next 
of  kin  of  a  deceased  wife  that  the 
surviving  husband  could  participate 
in  such  fund. 

It  is  the  unquestioned  doctrine  of 
that  case  that  the  words  "next  of 
kin,**  wherever  found  in  our  Code, 
should  comprehensively  include  all 
who  are  included  in  our  Statutes  of 
Descent  and  Distribution  in  the  or- 
der and  proportion  therein  provided. 
It  is  the  unmistakable  policy  of  Ohio, 
as  evidenced  by  the  entire  General 
Code,  that  the  representatives  of 
next  of  kin  should  participate  in  the 
distribution  of  intestate  property. 

While  it  is  true  that  in  the  Stat- 
utes of  Distribution,  for  the  sake  of 
certainty,  the  general  assembly  has 
invariably  added,  after  the  phrase 
"next  of  kin,"  the  words  "or  their 
legal  representatives,"  yet,  rather 
than  deduce  from  this  fact  that 
there  was  a  legislative  acquiescence 
in  the  technical  definition  of  "next 
of  kin,"  it  may  be  safely  said  that  it 
was  the  firm  intention  of  the  general 
assembly  to  protect  the  representa- 
tives of  deceased  next  of  kin  against 
all  possibility  of  narrow  judicial  con- 
struction. 

Under  these  circumstances,  we 
are  disposed  to  follow  the  broad  con- 
struction of  "next  of  kin"  as  em- 


ployed in  the  Kurtz  Case,  supra, 
rather  than  the  limited  meaning 
given  it  in  the  Drake  Case,  supra. 
Both  of  these  cases  gave  interpreta- 
tion to  the  language  as  found  in  the 
statute.  Construing  the  same  or 
similar  language  found  in  a  will,  we 
are  at  liberty  to  depart  from  the 
narrower  construction  and  call  to 
our  assis.tance  some  of  the  well- 
known  rules  of  will  construction. 

We  here  meet  with  the  expression 
"nearest  of  kin"  rather  than  "next 
of  kin,"  but  we  are  not  inclined  to 
give  any  added  force  to  the  superla- 
tive "nearest."  It  is  concededly  diflSr 
cult  to  distinguish  between  "next  of 
kin,"  "nearest  of  kin,"  "nearest  kin- 
dred,*' and  associated  expressions. 
Almost  universally  courts  have  de- 
clined to  draw  a  shade  of  difference 
in  their  real  meaning.  In  a  pri- 
mary sense,  some  authors  say  these 
expressions  indioate  the  nearest  de- 
gree of  consanguinity. 

This  sense  of  the  term  would  nec- 
essarily exclude  a  wife  or  husband 
from  the  category  of  "nearest  of 
kin.*'  If  it  were  followed,  it  would 
mean  that,  if  a  married  man  by  his 
last  will  should  provide  simply  that 
his  property  should  pass  to  his  near- 
est of  kin,  his  wife,  should  she  elect 
to  take  under  the  will,  would  be 
barred  from  all  participation  in  the 
estate;  and  yet  it  is  indisputable 
that,  if  fhe  married  man  in  whose 
home  domestic  felicity  reigned  were 
asked  as  to  his  conception  of  the 
personnel  of  his  nearest  of  kin,  his 
certain  reply  would  be,  "My  wife." 
The  primary  sense,  it  is  therefore 
fair  to  say,  is  not  by  any  means  the 
universal,  or  even  popular,  sense  of 
the  term. 

In  many  jurisdictions,  especially 
in  the  English  courts,  it  is  held  that 
in  the  construction  of  wills  '"next  of 
kin"  must  be  understood  to  mean 
nearest  of  kin,  without  regard  to  the 
Statutes  of  Distribution.  It  is  pos- 
sibly true  that  the  weight  of  author- 
ity in  America  is  in  accord  with  the 
modem  English  rule.  Notwith- 
standing this  fact,  we  feel  con- 
strained to  give  to  this  expression, 
when  found  in  a  will,  the  sune  broad 
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meaning  that  was  sriven  it  by  the    his  bounty  as  his  living  brother  and 


court  in  the  Kurtz  Case,  supra,  in 
construing  a  statute. 

The  construction  given  the  ex- 
pression by  the  courts  of  England 
operates  to  disinherit  the  heir  at 
law,  and  is  in  derogation  of  the  nat- 
ural line  of  inheritance.  There  is  a 
primary  rule  applicable  to  the  con- 
struction of  wills  that  the  heir  at 
law  shall  not  be  disinherited  by  con- 
jecture, but  only  by  express  words, 
or  necessary  implication.  It  is  said 
by  as  eminent  an  authority  as  Mr. 
James  Schouler,  1[  479  of  the  Stu- 
dents' edition  of  his  treatise  on 
Wills,  that  the  policy  of  modem 
times  is  to  extend  the  presumption 
in  favor  of  the  heir  at  law  "to  any- 
one or  all  closely  related  who  would, 
independently  of  a"will,  have  taken 
the  property  in  question  under  the 
appropriate  Statutes  of  Descent  and 
Distribution."  The  same  author,  in 
the  same  paragraph,  says:  'In  case 
of  doubt  a  construction  of  the  will 
as  to  property  which  conforms  most 
clearly  to  the  general  Statutes  of 
Descent  and  DistributioiL  should 
prevail." 

The  rule  of  presumption  in  favor 
of  the  heir  at  law  must  yield,  it  is 
true,  to  the  mani- 
fest intention  of  the 
testator,  but  only, 
as  we  have  just  ob- 
served, if  this  intention  be  gathered 
from  express  words  of  the  will.  Had 
the  testator  provided,  for  instance, 
that,  at  the  death  of  his  widow,  the 
property  should  descend  to  his  sur- 
viving brothers  and  sisters,  we 
would  have  met  with  an  unequivocal 
disinheritance  of  the  children  of  his 
dead  Inothers.  Under  such  circum- 
stances, the  rule  of  presimiption  in 
favor  of  the  statutcny  heir  passes 
out.  We  do  not  feel  inclined  to  favor 
a  construction,  unless  it  be  a  neces- 
sary one,  against  all  principles  of 
natural  justice,  and  against  the  well- 
settled  policy  of  inheritance  as  pro- 
vided by  our  law. 

We  believe  that  the  children  of  a 
testator's  deceased  brothers  and 
sisters  have  just  as  much  claim  on 
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sister  would  have.  Abstract  justice- 
would  say  so,  the  written  law  re- 
gards them  with  equal  favor,  and  we 
are  unwilling  to  ascribe  to  a  testa- 
tor, unless  the  plain  language  of  his 
will  would  compel  us,  the  luursh  in- 
tention of  doing  that  which  the  law 
says  ought  not  be  done,  even  though 
it  permits  it  to  be  done. 

If  the  terms  and  expression  em- 
ployed by  a  testator  forbid  interpre- 
tation by  reason  of  their  clarity, 
we  are  without  power  in  the  prem- 
ises. However,  the  expression 
"nearest  of  kin"  is  not  of  that 
patent  unambiguity  that  prohibits 
construction.  While  technically  the 
term  might  exclude  the  children  of 
a  deceased  brother  or  sister,  yet  we 
find  eminent  authority  and  modem 
precedent  holding  that  its  tme 
meaning  is  comprehensive  enough 
to  include  all  who  would  take  under 
the  Statute  of  De- 
scent and  Distribu-  iSSSSiuU! 
tion.  Having  the 
choice,  therefore,  of  construction, 
we  are  disposed  to  adopt  the  inter- 
pretation that  appears  to  us  to  be 
most  consonant  with  the  principles 
of  natural  justice,  and  which  con- 
forms to  the  well-settled  legislative 
policy  of  the  state,  as  well  as  the 
later  judicial  construction  given  the 
same  phrase  when  found  in  our  Stat- 
utes. 

The  remaining  question  in  con- 
troversy has  reference  to  the  divi- 
sion of  the  estate  as  between  the  tes- 
tator's and  his  widow's  nearest  of 
kin.  They  are  unequal  in  number. 
It  is  urged  by  the  nearest  of  kin  of 
the  testator  that  the  use  of  the  ex- 
pression "they  sharing  like  and  like" 
implies  the  meaning  that  all  are  to 
be  placed  in  one  cla^s  and  each  to  re- 
ceive his  or  her  aliquot  part,  regard- 
less of  whether  they  be  of  the  tes- 
tator's or  his  widow's  nearest  of  kin. 

The  claim  of  the  widow's  nearest 
of  kin  is  that  the  true  meaning  and 
intention  of  the  testator  is  to  give 
one  half  to  his  own  nearest  of  kin 
and  the  other  half  to  his  widow's! 
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nearest  of  kin.  The  court  of  ap- 
peals so  construed  the  will,  and  we 

-divuioM  b«-  accord 
with  this  construc- 
«d  wif.."'*""*  tion.  The  expres- 
sion "they  sharing 
like  and  like,"  we  believe,  has  refer- 
ence to  the  proportionate  share  that 
each  one  of  the  two  classes  shall 
take,  and  does  not  operate  to  alter 
the  plain  meaning  of  the  word  "be- 
tween." It  has  no  broader  meaning 
than  would  be  ascribed  to  the  term 
"equally."  It  simply  divides  the  dev- 
isees into  two  groups  or  classes, 
and  is  not  intended  to  provide  that 
each  individual  devisee,  without 


reference  to  his  classification,  shall 
share  alike  with  his  fellow. 

The  judgment  of  the  Court  of  Ap- 
peals is  therefore  affirmed  in  all 
things,  and  the  cause  is  remanded  to 
the  Court  of  Common  Pleas  of  Meigs 
County  for  further  proceedings  ac- 
cording to  law. 

Jones,  Matthias,  Johnson,  Dona- 
hue, Wanamaker,  and  Robinson,  JJ., 
concur. 

NOTE. 

The  effect  of  the  word  "nearest"  in 
testamentary  gifts  to  "nearest  of  kin" 
or  the  like  is  treated  in  the  annotation 
following  Kello  v.  Eeixo,  post.  329. 


E.  D.  KELLO,  Appt., 
V. 

JOHN  G.  KELLO,  JE.,  et  al.,  Exrs.,  etc.,  of  John  G.  KeUo,  Deceased,  et  al., 

Respts. 

V^rg^nUl  Supreme  Court  of  AppetOe—Jvne  10,  1990, 
(_  Va.  — ,  103  S.  B.  688.) 

Will  —  meaning  of  "nearest  heirs." 

1.  A  provision  in  a  will  giving  a  residue  to  testator's  nearest  heirs  does 
not  mean  nearest  blood  relatives,  so  as  to  vest  title  in  a  brother,  to  the 

exclusion  of  children  of  deceased  brothers  and  sisters,  where  there  is  also 
a  provision  for  a  partition  between  all  then  living  nearest  heirs,  and  a 
special  gift  to  the  brother,  but  the  words  will  be  construed  as  synonymous 
with  "next  of  kin,"  as  provided  by  the  Statute  of  Descent  and  Distribution. 
{See  note  on  this  question  beginning  on  page  329.] 

—  cMistniction  —  effect  to  every  word. 

2.  A  will  should  be  so  interpreted  be  given  to  each  word  not  inconsistent 
as  to  give  effect  to  every  part  and  with  the  general  intent  manifested  by 
word  thereof,  provided  some  effect  can  the  entire  instrument. 


.  Appeal  by  complainant  from  a  decree  of  the  Circuit  Court  for  South- 
ampton County,  directing  division  of  the  estate  of  John  G.  Kello,  deceased^ 
in  a  suit  for  the  construction  of  his  will.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  John  N.  Sebrell,  Jr.,  for  appel- 
lant. 

Messrs.  James  H.  CorMtt  and  James 
T.  Glllett,  for  infant  respondents: 

In  construing  wills,  it  is  universally 
admitted  that  the  intention  of  the 
testator  must  be  sought  after  as  the 
"polestar;"  and,  when  found,  must  be 
followed  as  the  "sovereign  guide." 


Wootton  v.  Redd,  12  Gratt.  196; 
Rhett  V.  Mason,  18  Gratt.  541;  Hooe 
V.  Hooe,  13  Gratt.  246;  Hatcher  v. 
Hatcher,  80  Va.  169. 

The  words  "nearest  heirs"  in  the 
will  are  not  used  simpliciter,  but  the 
other  provisions  of  the  will  and  the 
circumstances  along  with  the  words 
themselves  show  that  the  testator 


Digitized  by  Google 


KELLO  V. 

(—  Vo.  — ,  10 

meant  by  the  words  "nearest  heirs" 
all  those  of  his  blood  who  woald  be 
entitled  to  share  in  case  of  intestacy. 

9  R.  C.  L.  p.  26;  Southgate  v.  Clinch, 
4  Jur.  N.  S.  428,  27  L.  J.  Ch.  N.  S.  655, 
6  Week.  Rep.  489 ;  Fuller  t.  Chamier, 
U  R.  2  Eq.  682,  12  Jur.  N.  S.  642.  35 
L  J.  Ch.  N.  S.  772,  14  Week.  Rep.  913; 
Gwynne  v.  Muddock,  14  Ves.  Jr.  488, 
33  Eng.  Reprint,  608,  9  Revised  Rep. 
327;  Ryan  v.  Allen,  120  111.  648,  12 
N.  E.  65;  Jones  v.  Jones,  201  Pa.  548, 
51  Atl.  362;  Stokes  v.  Van  Wyck,  83 
Va.  724,  8  S.  E.  387;  Slosson  v.  Lynch, 
28  How,  Pr.  417;.Murdock  v.  Ward, 
67  N.  Y.  387;  Pinkham  v.  Blair,  57  N. 
H.  226;  Sander's  EsUte,  126  Wis.  660, 
105  N.  W.  1064,  5  Ann.  Gas.  608. 

If  the  words  "nearest  heirs"  had 
been  used  simpliciter,  the  words 
"nearest"  would  not  vary  the  effect 
of  the  devise,  and  the  heirs  generally 
would  take  "equally"  per  capita. 

Perdue  v.  Starkey,  117  Va.  806,  86 
S.  E.  168,  Ann.  Gas.  1916C.  409. 

Saunders,  J.,  delivered  the  opin^ 
ion  of  the  court: 

This  vppeai  brings  before  this 
court  for  construction  the  will  of 
John  G.  Kello,  a  citizen  of  South- 
ampton county.  The  will  is  here- 
witii  reprx>duced  in  full : 

I,  John  G.  Kello,  of  the  county  of 
Southampton  and  state  of  Virginia, 
being  of  sound  and  disposing  mind, 
do  hereby  make,  publish  and  declare 
this  to  be  my  last  will  and  testa- 
ment, hereby  revoking  all  other  wills 
br  me  at  any  time  made: 

First  I  desire  all  my  just  debts  to 
be  paid  if  I  should  owe  any  at  my 
death. 

Second.  I  give  to  Alex  Bradshaw 
sad  his  sister  Antonette  Bradshaw 
the  farm  on  which  they  have  lived 
for  a  number  of  years  and  on  which 
they  now  live,  during  their  lives, 
and  at  their  deaths  to  be  sold  and  di- 
vided between  my  then  living  near- 
est heirs. 

Third.  I  give  to  my  brother,  Ever- 
ett D.  Kello,  $1,000. 

Fourth.  I  give  to  my  niece  Maggie 
P.  Barrett  ?1,000. 

Fifth.  I  give  to  my  niece  Aleas 
Simmons  $1,000. 

Sbtth.  I  give  to  my  niece  Mary 
Uary  O.  Kelb  $1,000. 

Seventh.  The  balance  of  my  estate 
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I  desire  to  be  divided  equally  be- 
tween all  of  my  then  living  nearest 
heirs. 

Eighth.  I  give  to  my  executors 
hereinafter  mentioned  full  power  to 
sell  all  of  my  real  estate  except  that 
le£t  in  section  two,  of  this  will,  to 
Alex  and  Antonette  Bradshaw,  for 
purposes  of  equal  partition  among 
all  of  then  living  nearest  heirs. 

Ninth.  I  do  hereby  nominate  and 
appoint  my  nephew,  John  G.  Kello, 
Jr.,  and  Thomas  S.  Kello  as  my 
executors  of  this,  my  last  will  and 
testament. 

In  witness  whereof  I  hereunto 
subscribe  my  name  and  affix  my  seal 
to  this  my  last  will  and  testament 
on  this  30th  day  of  March,  1916. 

John  G.  Kello.   [Seal.]  ' 

The  testator,  who  was  a  bachelor 
about  seventy  years  old,  left  surviv- 
ing him  heirs  in  three  different  de- 
grees of  kinship,  as  follows :  ; 

(1)  A  brother,  E.  D.  Kello.  ' 

(2)  Seven  nephews  and  nieces, 
viz.,  John  G.  Kello,  Jr.,  S.  T.  Kello 
(in  the  wiU  T.  S.  KeUo),  J.  R.  Kello, 
Jr.,  Elise  Simmons  (in  the  wOl  Aleas 
Simmons),  Mattie  0.  Kello  (in  the 
will  Mary  0.  Kello),  Samuel  H.  Delk, 
and  Maggie  U.  Barrett  (in  the  will 
Maggie  P.  Barrett).  John  G.  Kello, 
Jr.,  S.  T.  Kello,  J.  R.  Kello,  Jr.,  Mat- 
tie  O.  KeUo,  and  Elise  Simmons  are 
the  children  of  J.  R.  Kello,  a  brother 
of  the  testator;  and  Samuel  H.  Delk 
and  Maggie  U.  Barreitt  are  the  chil- 
dren of  Mrs.  Delk,  a  sister.  This 
brother  and  sister  predeoeased  the 
testator. 

(3)  One  great-niece,  Mary  O. 
Davis,  and  t^^o  great-nephews,  John 
D.  Delk  and  Thomas  E.  Delk.  The 
latter  two  are  the  children  of 
*'Buggy"  Delk,  a  dead  son  of  Mrs. 
George  Delk  Mary.  0.  Davis  is  the 
daughter  of  Nettie  Kello  Davis,  a 
deceased  daughter  of  J.  R.  Kello. 

The  testator  left  an  estate  valued 
at  about  $30,000.  The  executors 
construed  the  will  to  mean  that  the 
estate  should  be  divided  equally  be- 
tween the  brother  and  the  nephews 
and  nieces,  to  the  exclusion  of  the 
more  remote  kin,  and  were  proceed- 
ing to  settle  the  estate  upon  that 
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theory  when  they  were  interrupted 
in  the  execution  of  this  purpose  by 
a  suit  brought  by  Mary  O.  Davis, 
the  great-niece,  claiming  an  equal 
interest  in  the  fund.  For  some  un- 
explained reason  this  suit  was  dis- 
missed. Thereupon,  E.  D.  Kello,  the 
brother,  filed  a  bill  claiming  the  en- 
tire residuum,  on  the  ground  that  he 
was  the  nearest  living  kin  of  the  tes- 
tator at  the  death  of  the  latter. 

This  bill  was  taken  for  confessed 
as  to  the  adult  defendants,  no 
answer  or  appearance  of  any  kind 
having  been  made  by  ihem.  An 
answer  was  filed  for  the  infants, 
Mary  0.  Davis,  John  D.  Delk,  and 
Thomas  K.  Pelk,  by  a  regularly  ap- 
pointed guardian  ad  litem.  This 
answer  challenged  the  contention 
that  the  will,  properly  .construed, 
lodged  the  residuum  in.  the  brother, 
Everett  D.  Kelk>,  and  iiosiBted  that, 
according  to  the  true  intent  of  the 
testator,  this  residuum  should  be 
equally  divided  between  all  his  heirs, 
living  at  the  time  of  his  death;  to 
wil^  the  above-recited  brother, 
nephews  and  nieces,  and  great- 
nieces  and  great-nephews. 

In  August,  1919,  the  circuit  court 
of  Southampton  county  entered  a 
final  d&cree  in  the  above  cause,  di- 
recting the  executors  to  divide  the 
residuum  into  eleven  equal  parts, 
and  give  one  part  each  to  the 
brother  of  the  testator,  to  the 
nephews  and  nieces,  and  to  the 
great-nephews  and  great-nieces,  as 
above  deseribed.  To  this  decree,  on 
the  petition  of  E.  D.  Kello,  the  plain- 
tiff in  the  suit  in  the  circuit  court, 
an  appeal  and  supersedeas  was  al- 
lowed by  one  of  the  judges  of  this 
court. 

•  In  the  very  elaborate  and  able 
brief  filed  in  behalf  of  the  appellant, 
many  authorities  are  cited,  chiefly 
from  the  English  courts.  The  pre- 
cis 3  question  presented  for  deter- 
mination in  the  instant  case,  namely, 
the  construction  of  a  devise  to  one's 
"nearest  heirs,"  appears  to  be  one  of 
first  impression  in  this  state,  and  of 
comparatively  rare  occurrence  in 
other  jurisdictions.  Many  cases 
have  been  cited  in  which  the  testa- 


tors have  described  the  objects  of 
their  bounty  as  "my  nearest  sur- 
viving relations,"  or  "my  nearest 
and  next  of  kin,"  or  "my  nearest  of 
kin"  or  by  like  descriptive  words; 
but,  as  the  decisions  in  these  cases 
do  not  hold  that  these  phrases  &re 
sjrnonymous  with  "nearest  heirs," 
obviously  these  rulings  are  not  very 
helpful,  much  less  controlling.  It  is 
insisted  on  the  part  of  the  appellant 
that  by  the  phrase  "nearest  heirs," 
the  testator  means  to  designate  that 
class  of  persons  which  bear  to 
him  the  closest  degree  of  kinship  or 
blood  relationship  at  his  death,  and 
that  the  word  "nearest,"  if  it  is  to 
be  given  any  meaning  whatever, 
must  be  construed  to  pass  the  estate 
to  the  kin  of  the  testator  in  the  or- 
der of  their  blood  relationship,  the 
remoter  kin  to  be  excluded  in  succes- 
sion in  favor  of  the  nearer,  until  at 
last  the  nearest  is  reached. 

It  is  very  difficult  to  derive  the  in- 
tention of  the  testator  from  the 
words  used  in  the  will,  nor  is  that 
difficulty  lessened  by  an  inspection 
of  the  meager  accompanying  facts. 
Freqaently  the  task  of  elucidating 
the  obscure  language  of  a  testator 
is  removed  by  the  revelations  af- 
forded by  the  facts  and  circum- 
stancea  under  which  the  will  was 
made. 

"In  order  the  better  to  compre- 
hend the  scheme  which  the  testator 
had  in  his  mind  for  the  disposition 
of  his  estate,  the  judicial  expositor 
is  permitted  to  place  himself,  figniar 
tively  speaking,  in  the  very  shoes  of 
the  person  whose  will  he  is  called  on 
to  construe,  and  with  the  aid  of  such 
extrinsic  evidence  as  is  admissible 
for  the  purpose,  possess  himself  of 
the  condition  of  the  testator  and  his 
family,  and  of  such  surrounding 
facts  and  circumstances  as  may  be 
reasonably  supposed  to  have  influ- 
enced him  in  the  disposition  of  his 
property.  .  .  .  With  the  lights 
thus  afforded  him,  he  is  prepared 
as  well  as  it  ia  possible  for  him  to 
be,  ...  to  declare,  upon  a  care- 
ful examination  and  comparison  of 
all  parts  of  the  will,  what  is  the 
meaning  of  the  words  which  the  tes- 
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tator   has   seen   fit  to   employ/'  tent  must  be  sought  in  all  of  the 

Hatcher  v.  Hatcher,  80  Va.  171.  words  used,  giving  them  in  the  first 

Apparently  the  testator,  in  the  in-  instance  the  meaning  fixed  by  the 
stant  case,  was  on  terms  of  equal  accepted  rules  of  construction.  If 
affection  with  all  of  his  relatives  that  interpretation  produces  difficul- 
concerned  in  this  controversy,  and  ties  and  creates  conflicts  between 
there  is  nothing  to  indicate  that  he  different  portions  of  the  instrument, 
had  any  reason  to  make  exceptional  leaving  the  intent  of  the  testator  ob- 
preferences  in  the  disposition  of  his  scured,  then  the  expositor  must  de- 
estate,  or  to  arrange  a  scheme  of  termine  whether  the  genenil  intent 
succession  under  which  the  brother  derived  from  the  entire  will  does  not 
would  take  first,  to  the  exclusion  of  require  the  rejection  of  some  word 
all  others,  and,  secondarily,  the  or  words,  or  stamp  them  with  a 
nephews  and  nieces  to  the  exclu-  meaning  different  from  the  appar- 
sion  of  the  great-nephews  and  great-  ent  or  usual  meaning.  "It  often 
niece.  These  nephews,  nieces,  and  happens  that  the  same  identical 
others  were  not  as  close  in  blood  to  words  require  very  different  con- 
the  testator  as  the  brother,  but  they  structions  in  different  cases,  accord- 
were  the  offspring  of  ancestors  who  ing  to  the  context  and  the  peculiar 
bore  the  same  degree  of  relation-  circumstances  of  each  case."  Rhett 
ship  to  him,  and,  so  far  as  the  court  v.  Mason,  18  Gratt.  560.  Hence, 
knows,  were  regarded  by  him  with  having  in  mind  the  importance  of 
the  same  affection  as  the  surviving  the  context  in  interpreting  particu- 
brother.  While  the  brother  is,  ap-  lar  words  and  phrases,  the  learned 
parently,  a  man  of  independent  judge  delivering  the  opinion  in  this 
means,  the  pecuniary  condition  of  case  concludes  that  but  "little  or  no 
the  others  is  not  revealed.  ,  aid  can  be  derived  by  a  court  on 

The  paucity  of  the  evidence  relai-  '  construing  a  will  from  prior  deci- 
ing  to  the  circumstances  attendant  sions  construing  other  wills." 
upon  the  making  of  the  will  in  the  The  traces  of  the  testator's  inten- 
case  in  judgment  leaves  us  to  seek  tion  must  be  sought  in  every  por- 
the  derivation  of  the  testator's  in-  tion  of  the  will,  and  the  whole  care- 
tent  from  the  language  of  the  will,  fully  weighed  together.  The  intent 
without  material  extraneous  aid.  apparently  indicated  by  the  word  or 
Some  of  this  language  indicates  one  words  used  in  one  paragraph  is 
intent;  other  language  seems  to  often  put  in  doubt  by  words  used  in 
point  to  a  different  intent.  It  is  other  portions  of  the  instrument, 
difficult  to  bring  all  of  the  language  and  equally  entitled  to  be  given 
used  into  harmony,  or  to  reach  a  effect.  In  such  cases  one  or  more  of 
conclusion  entirely  free  from  doubt,  the  conflicting  words  must  yield  to 
The  rule  of  construction  is  familiar  the  general  intent  considered  to  be 
that  a  will  should  be  so  interpreted  revealed  by  the  entire  instrument, 
wiii-eoaatrae-  *°  ^^^^  cffoct  to  The  appellant,  in  the  instant  case, 
ttoB-afleet  *•  cvcry  part  and  word  insists  that  the  words  "nearest 
•▼•rr  wo»d.  thereof,  provided  heirs"  mean  the  nearest  in  blood  to 
some  effect  can  be  given  to  each  the  testator  living  at  the  time  of  his 
word  not  inconsistent  with  the  gen-  death,  and  that,  as  he  alone  falls 
eral  intent  manifested  by  the  entire  within  that  description,  he  is  enti- 
instrument.  It  is  a  sound  rule  that  tied  to  the  entire  residuum.  If  the 
no  word  of  a  will  should  be  rejected  words  "nearest  heirs"  were  synony- 
if  it  can  have  a  possible  meaning,  mous  with  the  words  "nearest  of 
But  it  is  equally  true  that  words  kin,"  the  cont^tion  would  be  irre- 
often,  and  of  necessity,  are  rejected  sistible.  As  it  is,  it  is  a  persuasive 
by  the  judicial  expositor  in  the  de-  one.  But  there  is  other  language  in 
termination  of  the  real  intent  of  the  the  will  indicating  that  the  testator, 
testator.  The  instrument  must  be  when  he  used  the  words  "nearest 
considered  as  a  whole,  and  his  in-  heirs,"  did  not  contemplate  that  his 


Digitized  by  Google 


326 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [11  A.LE. 


estate  should  pass  to  a  single  broth- 
er under  that  designation,  but 
rather  that  he  had  in  mind  a  group 
of  takers.  It  may  well  be  asked,  if 
the  testator  contemplated  and  in- 
tended that,  at  his  death,  the  re- 
siduum should  pass  in  its  entirety 
to  a  single  brother,  why,  in  another 
portion  of  his  will,  he  provided  for  a 
partition  of  this  residuum  between 
"all  of  his  then  living  nearest  heirs"? 
The  testator  made  several  special 
bequests,  thereby  showing  that  he 
was  fully  capable  of  distinctly  pro- 
viding for  any  individual  cases  that 
he  particularly  had  in  mind.  One  of 
these  special  bequests  is  to  his 
brother,  E.  D.  Kello.  If,  after  mak- 
ing this  special  provision  for  his 
brother,  the  testator  had  had  fur- 
ther in  mind  to  give  this  brother  the 
large  residuum  of  his  estate,  if  he 
was  living  when  the  will  became 
effective,  it  seems  likely  that,  in  the 
seventh  clause  of  that  instrument, 
he  would  have  specially  designated 
him  to  receive  it,  following  that 
designation  by  appropriate  provi- 
sions for  the  passage  of  the  residu- 
um in  the  event  that  his  brother 
predeceased  him. 

If  the  testator  contemplated  a  sit- 
uation in  which  his  brother  would 
ti^e  the  entire  residuum,  then,  as 
applied  to  that  situation,  the  words 
"divided  equally  between"  are  not 
very  apt  words  for  a  single  taker, 
nor  would  such  a  taker  be  ordinarily 
referred  to  as  "all  of  the  living  near- 
est heirs"  of  a  testator. 

Of  course,  in  law,  the  word  "heir" 
is  interchangeable  with  the  plural 
term  "heirs,"  and  conversely,  when 
such  a  construction  is  justified  by 
the  context;  but  if  the  context  indi- 
cates that  the  testator  had  "heirs," 
in  its  plural  sense,  definitely  in  con- 
templation as  the  first  takers,  and 
not  an  heir,  then  that  intent  must 
be  made  effective.  The  testator  at 
three  different  places  in  his  will  uses 
the  words  "my  then  living  heirs," 
associated  with  the  words  "divided," 
or  "divided  equally,"  or  "for  pur- 
poses of  equal  partition,"  thereby 
indicating  that  he  had  in  mind  a 
plurality  of  takers  at  all  times,  and 


not  a  possible  single  taker  in  the 
first  instance.  If  the  testator,  when 
he  used  the  words  "all  my  then  liv- 
ing nearest  heirs,"  meant  to  say  that  , 
all  of  his  kin  living  at  the  time  of  his 
death  should  be  equal  x)articipants 
in  the  residuum  of  his  estate,  the 
associated  words  cited  supra  are  apt 
and  appropriate;  but,  if  he  had  in 
mind  a  possible  single  taker,  then 
those  words  are  singularly  infelici- 
tous, and  to  bring  them  in  harmony 
with  the  intent  to  give  the  residuum 
to  the  brother  they  must  be  given 
by  construction  an  unusual  meaning, 
or  regarded  as  words  of  mere  sur- 
plusage. The  repetition  in  the  will 
of  the  provision  for  dividing  the  es- 
tate between  the  nearest  heirs,  a 
naturally  plural  term,  indicates  that 
the  uppermost  thought  in  the  mind 
of  the  testator  was  that  his  estate 
should  pass  at  his  death,  not  to  a 
single  taker,  but  to  several. 

Again,  it  may  be  asked  why  the 
testator  did  not  use  the  words  "my 
then  living  next  of  kin,"  or  "my 
nearest  surviving  relations,"  instead 
of  the  words  actually  used,  if  he  in- 
tended that  his  estate  should  pass 
to  the  nearest  of  his  blood  living  at 
his  death  ?  "Heirs"  is  a  highly  tech- 
nical word,  while  "kin"  is  not.  The 
word  "heirs"  has  been  defined  in 
Virginia  as  the  "next  of  kin"  who 
take  under  the  Statute  of  Descents. 
The  nearest  in  blood  according  to 
nature  do  not  always  share  in  the 
inheritance  under  the  Statute  of  De- 
scents. For  instance,  a  father  in- 
herits the  estate  of  a  son  to  the  ex- 
clusion of  the  mother,  though  she  is 
equally  near  in  blood  to  the  son. 
Failing  a  living  father,  the  estate  of 
the  son  does  not  pass  exclusively  to 
the  mother,  but  to  the  mother,  broth- 
ers, and  sisters  In  the  instant  case, 
the  testator  left  his  estate  to  all  of 
his  "then  living  nearest  heirs;"  that 
is,  it  may  be  fairly  said,  to  his  next 
of  kin  who  would  take  according  to 
the  statute,  or  to  that  group  of  kin 
who,  for  the  purposes  of  inheritance, 
are  his  nearest  heirs  in  the  contem- 
plation of  the  statute. 

The  Statute  of  Descents  provides 
for  the  passage  of  estates.  The  per- 
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son  or  group  of  persons  who  take  in 
any  given  case  by  the  terms  of  the 
statute  may  be  regaxxied  in  law  as 
the  nearest  heirs,  since  ^ey  take  to 
the  exclusion  of  all  others.  At  t^e 
death  of  John  G.  Kello,  the  next  of 
kin  to  take  his  estate,  and  therefore 
the  nearest  inheritors  according  to 
the  statute,  were  the  group  of  blood 
relations  recited  supra.  All  of  these 
parties,  in  case  of  intestacy,  would 
have  inherited  by  the  force  and 
effect  and  upon  the  terms  of  the 
statute.  Using  the  word  "heirs/* 
the  testator  in  all  likelihood  had  in 
mind  the  Statute  of  Descents,  and 
intended  to  indicate  as  takers  of  his 
estate  the  persons  prescribed  by 
that  statute.  If  the  words  "my  then 
living  nearest  heirs"  are  int^reted 
to  mean  next  of  kin  as  provided  by 
statute,  then  no  difficulty  will  arise 
with  respect  to  the  construction  of 
the  word  "all"  and  the  words  "equal 
partition,"  or  "division,"  or  "equal 
division."  These  are  apt  words  with 
reference  to  a  plurality  of  takers. 

It  has  been  pointed  out  that  there 
is  nothing  in  the  state  of  facts  un- 
der which  the  will  was  made  to  in- 
dicate that  the  testator  intended  to 
provide  in  exceptional  degree  for 
any  one  of  his  kin.  Hence,  a  con- 
struction of  his  will  which  would 
give  the  brother,  a  man  of  independ- 
ent means,  the  entire  residuum,  in 
addition  to  his  specific  legacy  of 
$1,000,  cannot  be  derived  from  those 
facts.  It  must  be  derived  exclusive- 
ly from  the  language  of  the  will. 
The  difficulties  in  the  way  of  such 
a  derivation  have  been  indicated. 

In  one  of  the  cases  cited  by  the 
appellant,  that  of  Brandon  v.  Bran- 
don, 3  Swanst.  312, 36  Eng.  Reprint, 
876,  the  court  construed  the  words 
"nearest  and  next  of  kin."  After 
stating  that  the  question  for  reso- 
lution was  whether  the  property  be- 
longed to  the  persons  who  were  next 
of  kin  according  to  the  rule  and 
measure  established  by  the  Statutes 
of  Distribution,  or  to  those  who  were 
next  of  kin  in  a  more  strict  and  nat- 
ural sense,  the  court  concluded  that 
the  words  were  perfectly  exempt 
from  ambiguity,  and,  as  there  was 
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nothing  to  show  that  the  parties  in- 
tended to  refer  to  the  statute,  the 
nearest  in  blood  should  take.  This 
decision  was  perfectly  logical  and 
proper.  If  the  words  "nearest 
heirs"  were  perfectly  exempt  from 
ambiguity,  and  there  was  nothing 
in  the  will  in  the  instant  case  to  in- 
dicate that  the  testator  had  in  mind 
the  Statute  of  Descents,  the  con- 
struction of  this  will  would  present 
no  difficulties.  But  it  has  been 
pointed  out  that  the  word  used  in 
association  with  the  word  "nearest" 
is  **heirs,"  a  technical  word,  with  a 
meaning  expressly  related  to  the 
statute.  Hence,  the  difficulty  of  in- 
terpreting the  word  "heirs"  to  mean 
*Tcin,"  or  "blood  relations,"  and  of 
reconciling  that  meaning  with  the 
natural  meaning  of  other  words  used 
by  the  testator,  relating  to  the  dis- 
position of  the  estate.  AU  the  cases 
cited,  construing  the  words  "next 
of  kin,"  "nearest  of  kin,"  and  equiv- 
alent expressions,  appear  to  us  to 
have  been  correctly  decided  by  giv- 
ing the  words  their  ordinary  gram- 
matical sense,  in  the  absence  of  a 
restraining  context.  But  such  a 
context,  indicating  a  different  in- 
tent, would  cause  the  words  "next 
of  kin"  to  be  otherwise  construed. 

In  the  case  of  Gwynne  v.  Mud- 
dock,  14  Ves.  Jr.  490,  33  Eng.  Re- 
print, 609,  the  court,  construing  the 
words  "nighest  heir  at  law,"  held: 
"It  would  be  contrary  to  the  inten- 
tion to  divide  them  [i.  e.,  the  real 
and  personal  property  devised],  and 
it  would  be  contrary  to  the  words  to 
give  the  whole  to  the  next  of  kin. 
Therefore,  the  court  has  no  alter- 
native but  to  adhere  to  the  words  of 
the  will,  and  permit  the  person  who 
answers  the  description  of  heir  at 
law  to  enjoy  the  whole." 

This  case  would  seem  in  point,  as 
the  next  of  kin  were  before  the  court 
as  claimants.  The  court  awarded 
the  estate  to  the  heirs  at  law  appar- 
ently upon  the  theory  that  the  per- 
sons who  would  take  as  heirs  at  law 
were  necessarily  the  nearest  heirs  at 
law.  Having  in  mind  that  the  word 
"heirs"  means  the  next  of  kin  ac- 
cording to  our  Statute  of  Descents, 
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and  therefore  the  persons  upon 
whom  the  law  would  cast  the  es^te 
in  the  event  of  intestacy,  the  words 
"nearest  heirs,"  used  by  the  testa- 
tor, John  G.  Kello,  are  equivalent  to 
the  words  "nearest  heirs  at  law/' 
which  are  the  precise  words  con- 
strued by  Sir  William  Grant  in  the 
case  cited,  supra. 

The  word  "heira,"  when  unex- 
plained and  uncontrolled  by  the  con- 
text, must  be  interpreted  according 
to  its  strict  technical  import,  in 
which  sense  it  obviously  designates 
the  person  or  persons  appointed  by 
law  to  succeed  to  the  real  estate  in 
case  of  intestacy.  2  Jarman,  Wills, 
5th  ed.  p.  61;  Tillman  v.  Davis,  95 
N.  Y.  24,  47  Am.  Rep.  1. 

We  have  been  at  pains  to  point  out 
that  the  context  of  this  word  in  the 
will  of  John  G.  Kello,  so  far  from 
controlling  its  meaning  so  as  to 
make  it  the  equivalent  of  "kin/'  in- 
dicates that  the  testator  used  it  in 
its  ordinary,  well-understood  techni- 
cal sense.  The  general  intent  of  the 
testator  indicates  equality  of  taking 
and  the  purpose  to  include  all  of  his 
surviving  relations  who  would  take 
under  the  Statute  of  Descents  as  his 
beneficiaries.  After  a  scrutiny  of 
the  will  under  consideration,  with 
an  earnest  desire  to  place  that  con- 
struction upon  the  language  of  the 
testator  which  the  general  sense  of 
the  instrument  requires,  we  are  of 
opinion  that  the  testator,  by  the  use 
of  the  words  "then  living  nearest 
heirs/'  intended  that  group  or  col- 
lection of  hia  kin 
^^mMmt'baLik**  upou  whom  the  law 
would  cast  the  in- 
heritance in  case  of  intestacy. 

The  conclusion  reached,  that  the 
testator  did  not  use  the  words 
"nearest  heirs"  to  indicate  that  his 
relatives  living  at  his  death  should 
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take  his  estate  in  the  order  of  their 
blood  relationship,  but  did  use  them 
with  the  intent  to  designate  a  collec- 
tive group  to  include  all  of  those 
relati'^^s,  is  in  harmony  with  the 
general  intent  disclosed  by  the  en- 
tire instrument.  In  the  group  of 
relatives  who  would  have  taken  the 
estate,  in  the  event  of  intestacy,  are 
individuals  who  are  nearer  in  blood 
to  the  testator  than  others,  and  one 
who  is  nearest ;  but,  as  a  group,  they 
are  his  "nearest  heirs."  There  is  no 
nearer  group,  or  other  group  in  be- 
ing which  would  take  under  the  stat- 
ute as  heirs.  With  reference  to  this 
statutory  t^ing,  no  individual  mem- 
ber of  this  group  can  be  said  to  be 
nearer  in  right,  or  nearest  in  right, 
since,  as  heirs,  they  would  all  take 
by  force  of  the  statute,  and  in  the 
nuitter  of  quality,  or  right  of  taking, 
would  all  be  on  the  same  footing. 
Hence  tiie  conclusion  that  the  entire 
group  constitutes  the  "nearest 
heirs"  of  the  testator,  and  that  the 
testator,  by  his  use  of  a  technical 
word  carrying  a  specific  meaning  re- 
lated to  the  Statute  of  Descents,  in- 
tended to  designate  that  group  as 
collective  participants  in  his  estate. 
This  construction  of  the  words 
"nearest  heirs"  brings  the  entire 
will  into  harmony.  The  word  "all" 
is  no  longer  an  occasion  of  perplex- 
ity, and  the  provisions  for  equal  par- 
tition become  apt  and  appropriate, 
capable  of  easy  application  to  the 
situation  presented  at  the  death  of 
the  testator,  and  of  being  carried  out 
according  to  the  usual  acceptation 
and  meaning  of  the  words  used. 

In  the  opinion  of  the  court,  there 
is  no  error  in  the  decree  of  the  Cir- 
cuit Court  of  Southampton  County, 
and  the  same  must  be  afiSmed, 

Sims,  J.,  absent. 
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Effect  of  word  '^waKst"  in  tettamen 

I.  Generally,  329. 
II.  Nearest  blood  or  the  like,  329. 
ni.  Nearest  family,  830. 

i.  Generally. 

It  has  been  said  that  "it  is  certainly 
difficult  to  distinguish  between  the  ex- 
pressions *next  of  kin/  'nearest  of  kin,' 
^nearest  kindred,'  and  'nearest  blood 
relations,'  and  primarily  the  words  in- 
dicate the  nearest  degree  of  consan- 
guinity, and  they  are  perhaps  more 
frequently  used  in  this  sense  than  in 
ai^  other."  Swasey  t.  Jacques  (1887) 
144  Haas.  136, 68  Am.  Rep.  65, 10  N.  B. 
768. 

There  is  some  conflict  in  the  cases 
as  to  the  effect  of  the  word  "nearest" 
when  prefixed  to  "heir"  or  a  similar 
term  in  a  testamentary  gift.  Some  of 
the  cases,  like  Kello  v.  Kello  (report- 
ed herewith)  ante,  322,  and  Godfrey 
V.  Epple  (reported  herewith)  ante, 
317,  hold  that  such  a  phrase  includes 
all  the  heirs  at  law  of  the  testator, 
while  others,  like  Hammond  v.  Myers 
(reported  herewith)  ante,  316,  take 
tiie  view  that  the  word  "nearest"  con- 
fines the  gift  to  heirs  at  law  of  the 
class  standing  nearest  in  blood  to  the 
testator,  excluding  all  others.  How- 
ever, the  variation  in  the  phrases  con- 
strued and  the  context  in  which  they 
are  used  make  it  impossible  to  for- 
mulate a  definite  rule  from  the  deci- 
sions. 

II.  Nearest  blood  or  the  Ifke, 
XearMt  ot  blood. 

It  has  been  stated  that  the  terms 
"nearest  of  blood"  and  "next  of  kin" 
are  synonymous.  Cooper  v.  Denison 
(1843)  13  Sim.  290,  60  Eng.  Reprint, 
113,  12  L.  J.  Ch.  N.  S.  404. 

Zf  ouott  blood  kbL. 

By  virtue  of  the  words  **nearest 
blood  kin,"  as  used  in  a  will,  a  sister 
of  a  testator  takes  in  preference  to 
nephews  and  nieces,  children  of  the 
testator's  deceased  sister.  Davenport 
V.  Hassel  (1862)  46  N.  G  (Busbee, 
Eq.)  29. 


uy  gift  to  "nearest  hdr"  or  the  like. 

IV.  Nearest  heir  or  the  like,  330. 
V.  Nearest  kin  or  the  like,  331. 
VI.  Nearest  relative  or  the  like,  332. 

Nearest  blood  relation. 

The  words  "nearest  blood  relations," 
when  used  in  a  will,  usually  mean 
such  persons  as  take  under  the  statute 
regarding  the  distribution  of  estates 
of  intestates;  but  a  different  meaning 
may  be  given  them  to  effectuate  the 
intention  of  the  testator.  Hence,  it 
has  been  held  that  this  expression  in 
the  will  of  one  who  had  reason  to  be- 
lieve that  he  had  no  relatives  of  his 
own  blood  except  certain  descendants 
of  an  illegitimate  brother  must  be  con- 
sidered to  have  been  used  with  ref- 
erence to  those  descendants.  Sander's 
Estate  (1906)  126  Wis.  660,  105  N.  W. 
1064,  6  Ann.  Caa.  508. 

XMVMt  bload  r^UtlTo. 

In  Miller  v.  Harding  (1914)  1G7 

N.  C  63,  83  S.  E.  25,  it  was  held  that 
the  term  "nearest  blood  relative"  of  a 
life  tenant,  as  used  in  the  devise  of 
the  remainder,  was  not  synonymous 
with  heirs,  and  that  the  gift  to  the 
life  tenant  was  not,  therefore,  a  fee 
under  the  rule  in  Shelley's  Case,  the 
court  saying:  "It  is  thus  plain  that 
the  'nearest  blood  relative'  of  Laura 
A  Green  would  not  necessarily  in- 
clude all  of  her  heirs,  within  the 
meaning  of  the  rule  in  Shelley's  Case. 
To  illustrate:  At  her  death  she  may 
leave  a  brother,  and  nephews  and 
nieces,  children  of  a  deceased  broth- 
er, in  which  case  the  surviving  brother 
would  be  her  'nearest  blood  relative;' 
but  her  nephews  and  nieces  would  also 
be  equally  her  heirs  to  that  part  of  her 
land  which  their  father,  if  living, 
would  have  inherited." 

Kearest  blood  eoiuootlom. 

The  will  construed  in  Jones  v.  Par- 
sons (1918)  182  Iowa,  1377,  166  N.  W. 
707,  devised  a  remainder  to  the  "near- 
est blood  connection"  of  the  life  ten- 
ant. It  was  held  that  a  sister  of  the 
life  tenant  took  the  remainder  in  pref- 
erence to  nephews  and  nieces,  the 
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court  sayinsr:  "Givinsr  effect,  there- 
fore, to  the  terms  used  by  the  testator 
in  his  will,  it  must  be  said  that  the 
surviving  sister  is  the  'nearest  blood 
connection'  of  Hrs.  Mitchell.  The 
plaintiffs,  being  farther  removed  in 
blood  connection,  are  excluded  from 
the  class  by  the  terms  descriptive 
thereof." 

ITeuAst      Urn  by  Mood. 

Under  a  devise  to  the  daughters  of 
the  testator  for  life,  and  after  their 
death  to  go  to  their  "nearest  of  kin  by 
blood,''  the  daughters  take  an  estate 
for  life,  with  remainder  to  their  chil- 
dren as  purchasers.  Terrell  v.  Cun- 
ningham (1881)  70  Ala.  100. 

III.  yeareat  family. 

It  has  been  held  that,  in  the  case  of 
a  devise  to  one  in  tail,  and,  in  default 
of  issue  of  her  body,  empowering  her 
to  settle  and  dispose  of  the  remainder 
as  she  saw  fit,  confiding  in  her  not  to 
alienate  or  transfer  the  property  from 
the  "nearest  family,"  the  term  must  be 
construed  to  mean  heir,  and  hence  an 
appointment  by  the  devisee  to  her  hus- 
band, with  limitation  over  to  his  son, 
was  void.  Griffiths  v.  Evan  (1842)  5 
Beav.  241,  49  Eng.  Reprint,  670,  11  L. 
J,  Ch.  N.  S,  219. 

tV.  UTeareBt  heir  or  the  like. 
lfear«st  belr. 

With  reference  to  the  term  "nearest 
heir,"  the  court  in  Ryan  v.  Allen 
(1887)  120  IIL  648,  12  N.  B.  65,  said: 
**When  there  are  a  number  of  persons 
falling  within  the  designation  of 
'heirs,' — that  is,  having  the  right  to 
take  by  inheritance  from  the  ancestor, 
— although  they  may  not  take  equally 
as  to  amount,  the  law  furnishes  no 
means  of  determining  which  one  or 
more  of  the  common  class  is  or  are 
'nearest'  in  the  quality  or  right  of 
inheritance.  The  word  'nearest,'  like 
'next'  or  'first,'  prefixed  to  the  term 
'heirs'  or  'heir,'  without  the  use  of 
other  words  of  limitation  on  the  devise 
to  the  heir,  will  not  vary  the  effect  of 
the  devise.  The  nearest  heirs  are  all 
those  persons  upon  whom  the  law 
would  cast  the  inheritance  in  the  first 
instance,  upon  the  death  of  the  ances- 
tor or  intestate,  and  there  can  be  no 


other  heirs.  Those  who  are  heirs  are 
therefore  necessarily  nearest  heira, 
and,  conversely,  nearest  heirs  can  be 
no  other  than  heirs  generally,  and 
must  include  all  those  who  stand  in 
the  same  relation  to  the  ancestor  in 
respect  of  the  right  of  inheritance." 

In  Thomason  v.  Moses  (1842)  5 
Beav.  77,  49  Eng.  Reprint,  506,  6  Jur. 
403,  it  appeared  that  a  testator  be- 
queathed personalty  to  his  father  for 
life,  then  to  a  brother  for  life,  then  to 
bis  next  "nearest  heir,"  passing  over 
his  heir  at  law,  the  son  of  his  deceased 
eldest  brother.  It  was  held  that,  the 
will  being  void  for  uncertainty,  the 
bequest  passed  to  the  next  of  kin  of 
the  testator. 

In  Kello  v.  Kello  (reported  here- 
with) ante,  322,  it  is  held  that  a  gift 
to  be  divided  equally  among  the  "near- 
est heirs"  of  the  testator  goes  to  all 
who  are  entitled  to  take  as  his  heirs 
under  the  Statute  of  Descents,  so  that 
nephews  and  nieces  take  equally  with 
brothers  and  sisters. 

ITeuflit  male  hair. 

In  Jones  v.  Jones  (1902)  201  Pa. 
648,  61  Atl.  362,  it  appeared  that  an 
action  was  brought  to  determine  the 
estate  vesting  by  virtue  of  a  will  de- 
vising property  to  the  sons  of  the  tes- 
tator "during  their  natural  lives,  and 
at  their  death  to  their  or  each  of  their 
nearest  male  heirs,"  with  certain  oth- 
er limitations.  It  was  held  tiiat  the 
instrument  created  a  life  estate  only 
in  the  sons.  With  respect  to  the  mean- 
ing of  the  phrase  "nearest  male  heirs," 
the  court  said:  "The  estate  is  ulti- 
mately devised  to  the  'nearest  male 
heirs'  of  each  son,  after  his  death, 
without  regard  to  the  father  who  may 
beget  them  or  to  the  mother  who  may 
bear  them.  The  qualifying  word 
'nearest'  would  be  unmeaning,  used  in 
connection  with  'heirs,' — those  to 
whom  the  inheritance  passes,  whether 
near  or  remote  in  blood, — if  the  term 
was  employed  by  the  testator  in  its 
technical  sense,  and  it  is  evident  that 
he  did  not  so  use  it.  By  'nearest  male 
heirs*  he  meant  the  nearest  male  kin- 
dred of  his  sons  at  the  death  of  each." 

In  Lightfoot  v.  Maybery  [1914]  A. 
C.  (Eng.)  782,  7  B.  R.  C.  957,  83  L.  J. 
Ch.  N.  S.  627,  111  L.  T.  N.  S.  300,  58 
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Sol.  Jo.  609,  Ann.  Gas.  1916A,  464.  the 
eourt  eonstraed  a  testamentary  gift 
over  to  the  testator's  "nearest  male 
heir'*  as  meaninfi:  the  nearest  male 
relative^  aa  against  a  contention  that 
the  term  "nearest"  was  surplusage, 
and  that  the  phrase  meant  merely  the 
testator's  heir,  being  a  male. 

R«araat  mad  l«wf  «1  b«lr. 

In  Reinders  v.  Koppelman  (1887)  94 
Ho.  338,  7  S.  W.  288,  it  appeared  that  a 
testator  gave  to  his  wife  a  life  estate 
in  certain  property,  and  at  her  death 
the  remainder,  one  half  to  his  adopted 
daughter,  and  the  other  half  to  '*ihe 
nearest  and  lawful  heira  of  mine  and 
that  of  my  said  wife,  share  and  share 
alike."  After  the  testator's  death  the 
wife  remarried  and  adopted'  as  her 
heir  the  son  of  her  second  husband. 
It  was  held  that  the  adopted  son  could 
not  take  under  the  will,  but  that  the 
estate  should  go  to  the  brothers  and 
sisters  of  the  wife,  or  their  represent- 
atives, as  being  within  the  meaning 
of  the  phrase  used. 

"Nearest  of  kin  by  heirship."  see 
infra,  "Nearest  kin  or  the  like." 

V.  Jfearett  INn  or  (Ike  Kfec. 

JTesrat  of  kia. 

It  has  been  said  that  the  term  "near- 
est of  kin,**  when  used  in  a  will,  im- 
ports those  who  stand  in  that  relation 
to  the  testator  at  the  time  of  his  death. 
Urquhart  v.  Urquhart  (1844)  13  Sim. 
613,  60  Eng.  Reprint,  239.  8  Jur.  161. 
And  these  words  have  likewise  been 
eonstrued  to  mean  the  nearest  blood 
relations.  Keniston  v.  Hayhew  (1897) 
169  MasB.  166.  47  N.  E.  612;  Leonard 
V.  Haworth  (1898)  171  Mass.  496,  51 
N.  E.  7. 

In  the  absence  of  any  controlling 
context,  the  persons  entitled  to  take 
under  the  designation  "nearest  of  kin" 
in  a  will  are  the  nearest  blood  rela- 
tions of  the  propositus  at  the  time  of 
his  death,  in  an  ascending  and  de- 
scending line.  Brabant  v.  Ijalonde 
(1895)  26  Ont.  Rep.  379. 

The  term  "nearest  of  kin"  in  a  will 
signifies  those  who  stand  in  the  near- 
est relationship  to  the  intestate  ac- 
cording to  the  rules  of  the  civil  law 
for  computing  the  degrees  of  kinship. 
Clark  V.  Mack  (1910)  161  Mich.  545, 28 


L.R.A.(N.S.)  479.  126  N.  W.  632. 
Hence,  the  brothers  and  sisters  of  a 
testator  will  take  to  the  exclusion  of 
the  children  of  deceased  brothers  and 
sisters  of  the  testator,  when  these 
words  are  used  in  a  will.  Ibid.;  Boys 
V.  Bradley  (1853)  10  Hare,  389,  68 
Eng.  Reprint,  978;  Sayer  v.  Bradly 
(1856)  5  H.  L.  Cas.  873,  10  Eng.  Re- 
print, 1146.  25  L.  J.  Ch.  N.  S.  593.  2 
Jur.  N.  S.  887,  4  Week.  Rep.  808.  Com- 
pare Godfrey  v.  Epfle  (reported  here- 
with) ante,  317. 

In  the  construction  of  a  will  which 
provided  that,  after  the  occurrence  of 
certain  contingencies,  and  the  death 
of  the  testator's  wife,  the  residue  of 
the  estate  should  be  divided  amongst 
his  "nearest  of  kin,"  there  being  a 
provision  likewise  for  the  life  use  of 
certain  property  by  the  testator's  sis- 
ter, it  was  held  that  those  were  en- 
titled to  take  who  were  the  testator's 
nearest  blood  relations  at  the  death  of 
the  survivor  of  his  wife  or  sister. 
Leonard  v.  Haworth  (Mass.)  supra. 

The  expression  "nearest  of  kin" 
cannot  include  either  husband  or  wife, 
but  must  be  considered  to  mean  chil- 
dren. Hence,  where  it  appeared  that 
the  beneficiary  of  a  trust  created  by 
a  will  limiting  the  estate  to  her,  and 
after  her  death  to  whomsoever  she 
might  appoint,  designated  her  husband 
to  receive  the  estate.  It  was  held  that 
the  appointment  could  not  take  effect, 
and  that  her  children,  born  after  the 
exercise  of  the  power,  should  take. 
Re  Jeffery  (1872)  L.  R.  14  Eq.  (Eng.) 
136,  42  L.  J.  Ch.  N.  S.  17,  26  L.  T.  N.  S. 
821,  20  Week.  Rep.  667.  And  where 
it  appeared  that  a  testator,  after  mak- 
ing certain  provisions  for  his  wife 
and  daughter,  directed  the  residue  of 
his  estate  to  be  given  to  the  "nearest 
of  kin  of  my  own  family  forever,"  it 
was  held  that  the  next  of  kin  of  the 
daughter,  who  survived  the  wife,  and 
died  without  issue,  were  entitled. 
Clapton  V.  Bulmer  (1840)  10  Sim.  426, 
59  Eng.  Reprint,  680,  5  Myl.  &  C.  108, 
41  Eng.  Reprint,  312. 

Under  a  devise  to  one  for  life,  with 
power  to  appoint  in  fee  to  any  person 
of  a  particular  name,  remainder  in 
fee  to  the  next  and  "nearest  of  kin" 
of  the  testator  at  the  time  of  his  death. 
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the  devisee,  a  first  cousin  of  the  tes- 
tator, in  default  of  appointment,  takes 
the  ultimate  limitation  in  fee  as 
against  other  cousins  who  are  children 
of  a  younger  brother  of  the  devisee's 
father.  Pearce  v.  Vincent  (1833)  2 
Myl.  &  K.  800,  39  Eng.  Reprint,  1150,  1 
Cromp.  &  M.  598.  2  Bing.  N.  C.  328, 132 
Eng.  Reprint,  129»  2  Keen,  230,  48  Eng. 
Reprint,  616. 

Nearest  akin. 

In  Hahmond  v.  Myebs  (reported 
herewith)  ante,  316,  a  gift  of  a  re- 
mainder to  the  "nearest  akin"  of  the 
testator  was  held  to  intend  his  nearest 
blood  relations,  so  that  the  remainder 
went  to  brothers  and  sisters,  to  the 
^elusion  of  nephews  and  nieces. 
Neanet  Uadred. 

In  Markham  t.  Ivatt  (1865)  20 
Beav.  679,  52  Eng.  Reprint,  727,  it  ap- 
peared that  a  testator  bequeathed  a 
leasehold  to  trustees  for  the  benefit 
of  another,  giving  the  latter  power  to 
convey  it  by  will  or  deed,  on  default 
whereof  the  trustees  were  to  dispose 
of  the  remainder  among  the  "nearest 
kindred"  of  the  testator  according  to 
the  statute  providing  for  the  distribu- 
tion of  intestate  estates.  The  benefi- 
ciary died  without  having  disposKl  of 
the  remainder.  It  was  held  that  the 
next  of  kin  of  the  testator  at  her 
death,  and  not  those  at  the  death  of 
the  beneficiary,  were  entitled  to  the 
estate,  the  court  saying  that  "nearest 
of  kindred"  and  "next  of  kin"  have  the 
same  meaning  when  reference  is  made 
to  the  statute. 

Nearest  of  kla  by  helrsUp. 

The  words  "nearest  of  kin  by  heir- 
ship" have  been  construed  to  mean 
the  heirs  of  the  testator.  Williams  v. 
Ashton  (1860)  1  Johns.  &  H.  115,  70 
Eng.  Reprint,  685,  3  L.  T.  N.  S.  177. 

"Nearest  blood  kin'*  or  "Nearest  of 
kin  by  blood,'*  see  supra,  "Nearest 
blood  or  the  like." 

VI.  Seareat  relative  or  the  lOk-e. 
Nearest  relative. 

In  the  case  of  a  devise  to  the  tes- 
tator's wife  for  life,  and  at  her  death 
or  remarriage  to  his  "nearest  rel- 
atives," on  the  remarriage  of  the  wid- 
ow the  testator's  sisters  take  to  the 
exclusion  of  nephews  and  nieces. 


White's  Estate  (1891)  27  W.  N.  C. 
(Pa.)  253.  And  under  a  bequest  to 
the  two  "nearest  female  relatives  or 
connections"  of  the  testator's  mother, 
the  nieces  of  the  mother  are  entitled 
to  take  as  against  grandniecea  by 
blood  and  marriage.  Ennis  v.  Pente 
(1865)  8  Bradf.  (N.  Y.)  382.  In  the 
case  of  Altdorfer's  Estate  (1909)  225 
Pa.  136,  73  Atl.  1068,  it  appeared  that 
a  testator,  after  leaving  the  whole  of 
his  estate  to  his  wife,  further  provid- 
ed that  at  her  death  one  half  should 
go  to  his  "nearest  relatives,"  brother, 
sister,  or  their  children,  and  the  other 
half,  in  default  of  disposal  by  the 
wife,  should  go  to  ber  "nearest  rel- 
stives."  It  was  held  that  these  words, 
as  applied  to  the  kin  of  the  wife,  could 
not  be  interpreted  to  mean  the  same 
as  when  applied  to  the  kin  of  the  tes- 
tator, but  the  presumption  was  that 
he  meant  such  relatives  as  should 
properly  be  defined  as  nearest.  Hence, 
a  sister  of  the  wife  took  to  the  ex- 
clusion of  children  of  a  deceased  sis' 
ter. 

Nearest  relattve  la  male  lime. 

In  the  construction  of  a  will  creating 
a  trust  for  the  purchase  of  land  to 
be  added  to  the  testator's  estate,  the 
residue  of  which,  on  certain  contin- 
gencies, was  to  go  to  a  certain  person 
or  his  "nearest  relative  in  the  male 
line,"  the  court  said  that  it  would  be 
reasonable,  in  case  of  the  failure  of 
male  issue  of  the  person,  to  insert  lim- 
itations in  favor  of  his  younger 
brother,  and  of  any  future  issue  male 
of  his  father,  it  being  reasonably  con- 
sistent with  the  terms  used.  Wool- 
more  V.  Burrows  (1827)  1  Sim.  513,  57 
Eng.  Reprint,  670. 

Nearest  relatioas. 

A  devise  or  bequest  to  the  testator's 

"nearest  relations"  has  been  construed 
to  mean  his  brothers  to  the  exclusion 
of  nephews  and  nieces.  Locke  v. 
Locke  (1889)  45  N.  J.  Eq.  97,  16  Atl. 
49. 

In  considering  a  will  wherein  it  was 
stipulated  that  certain  property 
should  be  apportioned  among  the  tes- 
tator's "nearest  surviving  relations" 
in  Ireland,  it  was  held  that  the  terms 
should  be  confined  to  the  next  of  kin 
under  the  Statute  of  DistributioiM. 
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thereby  including  brothers  and  sis- 
ters, but  excluding  nephews  and 
nieces,  and  that  It  was  immaterial 
whether  the  persons  entitled  actually 
resided  in  Ireland.  Smith  v.  Camp- 
bell (1815)  19  Ves.  Jr.  400,  84  Eng. 
Reprint,  666^  13  Revised  Rep.  224. 

And  under  a  devise  to  trustees  for 
the  benefit  of  the  testator's  son  for 
life,  then  to  the  latter's  eldest  son 
and  heirs  forever,  and  in  case  of  their 
death  without  issue,  to  the  testator's 
"nearest  relation/'  and  their  "nearest 
relations"  forever,  it  was  held  that  the 
remainder  should  go  to  the  nearest  re- 
lation at  that  time,  the  testator's  half 
sister,  to  the  exclusion  of  represent- 
atives of  a  half  brother.  Marsh  V. 
Harsh  (1783)  1  Bro.  Gh.  298,  28  Eng. 
Reprint,  1140. 

Similarly*  under  a  devise  of  proper* 
^  in  tmst  for  the  '^nearest  relations 
of  the  Pyota"  it  was  held  that  the  heir 
at  law  should  not  take,  but  that  broth- 
ers and  sisters  who  were  of  a  closer 
degree  of  relationship  should  receive 
the  remainder,  and  the  fact  that  one 


sister  was  married  and  bore  another 
name  was  not  material  Pyot  v.  Pyot 
(1749)  1  Ves.  Sr.  335,  27  Eng.  Reprint, 
1066.  See  also  Leigh  v.  Leigh  (1808) 
IS  Yes.  Jr.  93,  83  Eng.  Reprint,  690. 

A  bequest  to  the  daughter  of  a  tes- 
tator, and  at  her  death  under  age  to 
revert  to  his  "nearest  relations  or  con- 
nections, as  directed  by  the  laws  of 
the  commonwealth,"  does  not  include 
the  widow.  Storer  v.  Wheatley,  1  Pa. 
St.  606.  • 

It  has  been  held  that  a  bequest  to 
such  of  the  "nearest  relations"  of  the 
testator  as  should  be  considered  the 
greatest  objects  of  charity  by  his  ex- 
ecutors extended  only  to  such  9s  would 
take  under  the  Statute  of  Distribution ; 
"otherwise  it  would  be  endless  to  find 
out  everybody  that  were  relations." 
Edge  V.  Salisbury  (1749)  1  Ambl.  70. 
27  Eng.  Reprint,  42,  followed  in  Good- 
inge  V.  Goodinge  (1749)  1  Ves.  Sr. 
231,  27  Eng.  Reprint,  1001. 

"Nearest  blood  relation/'  see  supra, 
"Nearest  blood  or  the  like." 

W.  A.  S. 
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VnUed  atatem  Supreme  Cowrt— April  1^,  IBIO, 
(249  U.  S.  878,  68  L.  ed.  666,  39  Sup.  Gt  Rep.  337.) 

Contempt  —  perjury  —  obstructive  effect. 

1.  A  Federal  court  may  not  punish  a  witness  for  contempt  solely  be- 
cause of  the  opinion  of  the  court  that  he  is  committing:  perjury,  -without 
reference  to  any  circamstance  or  condition  giving:  to  such  perjury  an 
obstructive  effect.  . 

[See  note  on  this  qwaUon  heginning  on  page  342.] 


Snpreme  Court  of  the  United  States 
—  original  jurisdiction  —  habeas 
corpus. 

2.  The  grant  by  the  Federal  Su- 
preme Court  of  permission  to  file  a 
petition  for  a  writ  of  habeas  corpus 
prima  facie  implies  that  the  case  is 
of  such  a  character  as  to  be  an  ex- 
ception to  the  rule  of  procedure  that 
other  available  sources  of  judicial 
power  may  not  be  passed  by  for  the 
purpose  of  obtaining  relief  by  resort- 
ing to  the  original  jurisdiction  of  the 
Supreme  Court. 

[See  12  R.  G.  L.  1224.] 


—  original  jurisdiction  —  relief  fxom 

commitment  for  perjury. 

3.  A  habeas  corpus  proceeding  pre- 
senting the  question  whether  a  Fed- 
eral district  court  may  punish  a  wit- 
ness for  contempt  solely  because  of 
the  opinion  of  Uiat  court  that  he  is 
committing  perjury,  without  reference 
to  any  circumstance  or  condition  giv- 
ing it  an  obstructive  effect,  is  so  ex- 
ceptional in  character  as  to  require 
the  Supreme  Court  to  determine  the 
question  In  the  exercise  of  its  original 
jurisdiction. 


(Mr.  Justice  Pitney,  dissents.) 
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Original  petition  for  a  writ  of  habeas  corpus  to  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  New  York,  to  secure 
petitioner's  release  from  custody  to  which  he  had  been  committed  for  con- 
tempt. Discharge  of  petitioner  oi'dered. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Jesse  Fuller,  Jr.,  for  petitioner:    even  if  the  act  punished  was  suscep- 


The  court  was  without  authority 
summarily  to  determine  that  the  an- 
swer was  a  false  answer  or  a  refusal 
to  answer,  and  to  adjudge  the  witness 
in  contempt  of  court  for  giving  such 
answer. 

Ex  parte  Robinson,  19  Wall.  B14, 
note,  22  L.  ed.  205;  Ex  parte  Creasy, 
243  Mo.  679,  41  L.R.A.(N.S.)  478,  148 
S.  W.  914. 

Habeas  corpus  is  the  proper  remedy. 

Ex  parte  Fisk,  113  IL  S.  713,  28  L. 
ed.  1117,  5  Sup.  Ct.  Rep.  724;  Noble  v. 
Union  River  Logging  R.  Co.  147  U.  S. 
165,  173,  37  L.  ed.  123,  126,  IS  Sup. 
Ct.  Rep.  271 ;  Ex  parte  Irvine,  74  Fed. 
954;  Counselman  v.  Hitchcock,  142  U. 
S.  547.  35  L.  ed.  1110,  3  Inters.  Com. 
Rep.  816,  12  Sup.  Ct.  Rep.  195;  Ex 
parte  Creasy,  supra;  Ex  parte  Row- 
land, 104  U.  S.  604.  26  L.  ed.  861. 

Application  for  the  writ  is  properly 
made  to  this  court. 

Ex  parte  Terry,  128  U.  S.  289,  302, 
32  L.  ed.  405,  408,  9  Sup.  Ct.  Rep. 
77. 

Mr.  A.  C.  King,  for  respondent: 
Perjury  may  constitute  a  contempt, 

and  may  be  punished  by  the  court  as 

such. 

United  States  v.  Appel,  211  Fed. 
495;  Re  Ulmer,  208  Fed.  461;  Re 
Steiner,  195  Fed.  299 ;  Berkson  v.  Peo- 
ple, 154  111.  81,  39  N.  E.  1079;  Re 
Rosenberg,  90  Wis.  581,  63  N.  W.  1066, 
64  N.  W.  299. 

The  discretion  of  the  presiding  judge 
is  large  in  determining  questions  such 
as  the  instant  case  presents. 

Mason  v.  United  States.  244  U.  S. 
362,  366,  61  L.  ed.  1198,  1200,  37  Sup. 
Ct.  Rep.  621. 

Mr.  Chief  Justice  White  delivered 
Ihe  opinion  of  the  court: 

After  hearing  and  leave  granted 
on  a  rule  to  show  t^use,  this  petition 
for  habeas  corpus  seeking  the  dis- 
charge of  the  petitioner  from  cus- 
tody under  a  commitment  for  con- 
tempt was  filed.  The  grounds  for 
discharge  were  that  the  court  had 
exceeded  its  jurisdiction  by  punish- 
ing as  a  contempt  an  act  which  it 
had  no  power  to  so  punish,  and  that 
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tible  of  being  treated  as  a  contempt, 
the  action  of  the  court  was  arbi- 
trary, beyond  the  limits  of  any  dis- 
cretion possessed,  and  violative  of 
due  process  of  law  under  the  5tii 
Amendment.  Prior  to  submission, 
and  after  return  and  the  hearing 
which  ensued,  an  order  admitting  to 
bail  was  made. 

The  duty  to  consider  the  case 
arises  from  the  permission  to  file, 
and  therefore  prima  facie  implies 
that  it  is  of  such  a  character  as  to  be 
an  exception  to  the  rule  of  procedure 
that  other  available  sources  of  ju- 
dicial power  may  not  be  passed  by 
for  the  purpose  of 
obtaining  relief  by  »7%Tc-«"'* 
resort  to  the  origi-  ?l";*5r*!"?¥*"' 
nal  jurisdiction  of  '  '  " 
this  court.  Ex 
.parte  Royal,  117  U.  S.  254,  29  L.  ed. 
872,  6  Sup.  Ct.  Rep.  742 ;  Riggins  v. 
United  States,  199  U.  S.  547,  60  L. 
ed.  303,  26  Sup.  Ct.  Rep.  147;  Glas- 
gow v.  Moyer,  225  U.  S.  420,  428, 56 
L.  ed.  1147,  1149,  32  Sup.  Ct.  Rep. 
753 ;  Johnson  v.  Hoy,  227  U.  S.  245, 
57  L.  ed.  497,  33  Sup.  Ct.  Rep.  240; 
Jones  V.  Perkins,  245  U.  S.  390,  62 
L.  ed.  358,  38  Sup.  Ct.  Rep.  166;  Ex 
parte  Mirzan,  119  U.  S.  584,  30  L. 
ed.  613,  7  Sup.  Ct.  Rep.  341;  Re 
Huntington,  137  U.  S.  63,  34  L.  ed. 
567,  11  Sup.  Ct.  Rep.  4.  Whether, 
however,  definitively  the  case  is  of 
such  exceptional  character,  must  de- 
pend upon  an  analysis  of  the  merits, 
which  we  now  proceed  to  make  upon 
the  petition,  the  return,  argument 
for  the  petitioner,  suggestions  by 
the  United  States,  a  statement  by 
the  judge,  and  a  transcript  of  the 
stenographer's  notes,  showing  what 
transpired  in  the  court  below,  made 
a  part  of  the  argument  of  the  peti- 
tioner and  in  substance  conceded  by 
all  parties  to  be  the  record. 

In  a  trial  which  was  proceeding  in 
the  court  below,  presided  over  by 
the  judge  of  the  district  of  Vermont 
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assigned  to  the  eastern  district  of 
New  York,  the  petitioner  was  re- 
called as  a  witness  by  the  govern- 
ment for  the  purpose  of  proving  by 
his  testimony  the  handwriting  of 
MacMillan  and  Van  Amburgh.  On 
being  shown  the  writings  referred 
to,  in  answer  to  questions  by  the 
govemmentf  he  said  that  he  be- 
lieved, from  having  often  seen  the 
writing  of  the  persons  named,  that 
the  writings  shown  him  were  theirs, 
but  that  he  could  not  so  state  from 
having  seen  MacMillan  and  Van  Am- 
burgh write,  because  he  could  not 
recollect  ever  having  seen  them  do 
so.  The  court  thereupon  pointedly 
questioned  the  witness  on  the  sub- 
ject of  his  recollection,  and,  in  view 
of  his  persistency  in  declaring  that 
he  could  not  swear  from  knowledge 
derived  from  a  recollection  of  having 
seen  MacMillan  and  Van  Amburgh 
lyrite  or  aigivthat  the  writings  were 
theirs,  stated  to  government  counsel 
that  because  of  the  evident  unwill- 
ingness of  the  witness,  the  widest 
latitude  would  be  allowed  the  gov- 
ernment in  its  examination.  This 
was  availed  of  and  an  inquiry  fol- 
lowed covering  a  wide  field  as  to  the 
previous  association  of  the  witness 
with  the  parties  in  question,  his  em- 
ployment in  the  business  in  which 
they  were  engaged,  and  other  cir- 
cumstances deemed  to  persuasively 
establish  that  his  connection  with 
them  had  been  such  that  his  state- 
ment that  he  could  not  remember 
having  seen  them  write  was  untrue. 

The  inquiries,  however,  made  no 
change  in  the  statements  of  thfe  wit- 
ness, who  persisted  in  saying:  "I 
cannot  say  that  I  can  recall  that  I 
have  ever  seen  him  in  the  act  of 
writing.  I  would  not  say  I  have  not, 
but  1  would  not  say  that  I  have." 
Finally  the  court  interrupted  the  ex- 
amination by  saying: 

"This  witness  is  going  to  be  com- 
mitted for  contempt  of  court.  The 
court  is  thoroughly  satisfied,  Mr. 
Witness,  that  you  are  testifying 
falsely  when  you  say  that  you  can- 
not recall  of  ever  seeing  Mr.  Mac- 
Millan write,  and  this  has  happened 
several  times  during  this  trial  with 
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other  witness,  especially  with  your 
wife.  .  .  . 

"And  it  becomes  the  plain  duty  of 
the  court  to  conunit  you  to  jail,  sir, 
for  contempt,  and  before  doing  so.  I 
think  it  is  the  duty  of  the  court  to 
explain  to  you  that  the  answer,  'I 
do  not  remember  of  ever  having 
seen  him  write,'  is  just  as  false,  is 
just  as  much  contempt  of  court,  if 
you  have  seen  him  write,  as  it  would 
be  for  you  to  say  that  you  had  never 
seen  him  write,  without  using  the 
expression,  *I  do  not  remember.'  " 

In  the  same  direction  the  court 
said : 

"I  am  not  going  to  allow  you  to 
obstruct  the  course  of  justice  here, 
and  if  this  nation  has  delegated 
power  enough  to  this  court,  and  I 
am  very  sure  it  has,  to  deal  with  you 
in  the  manner  proposed,  I  am  going 
to  do  it." 

Before  the  discharge  of  the  wit- 
ness from  the  stand,  an  order  for 
contempt  against  him  was  made, 
and  he  was  committed  to  the  cus- 
tody of  the  marshal.  On  the  same 
day  he  pleaded  not  guilty  to  an  in- 
dictment for  perjury  which  the 
grand  jury  had  just  presented,  and 
obtained  an  order  for  release  on  bail, 
which  was  inoperative,  because  he 
continued  to  be  held  under  the  com- 
mitment for  contempt. 

The  record  states  that  on  July 
Bth,  following,  a  nunc  pro  tunc  order 
of  commitment  was  spread  upon  the 
minutes,  in  which  the  previous  com- 
mitment was  described  as  having 
been  made  for  misbehavior  of  the 
petitioner  in  the  presence  of  the 
court  when  on  the  witness  stand  by 
wilfully  refusing  "to  answer  certain 
questions  truthfully"  concerning  his 
having  seen  MacMiUan  and  Van  Am- 
burgh write  and  sign.  The  new 
commitment  directed  that  it  should 
continue  in  force  until  the  petitioner 
had  purged  himself  of  the  contempt 
for  which  he  was  being  punished. 

That  the  contumacious  refusal  of 
a  witness  to  testify  may  so  directly 
obstruct  a  court  in  the  performance 
of  its  duty  as  to  justify  punishment 
for  contempt  is  so  well  settled  as  to 
need  only  statement.  Despite  some 
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confusion  caused  by  certain  ambigu- 
ous forms  of  expression  used  by  the 
court  below  in  dealing  with  the  sub- 
ject, it  is  indisputable  that  the  pun- 
ishment for  contempt  was  imposed 
solely  because  of  the  opinion  of  the 
court  that  the-  witness  was  wilfully 
lef using  to  testify  truthfully;  that 
is,  was  committing  perjury. 

Whether,  then,  power  to  punish 
for  contempt  exists  in  every  case 
where  a  court  is  of  the  opinion  that  a 
witness  is  committing  perjury,  is 
the  test  we  must  here  apply.  Be- 
cause perjury  is  a  crime  defined  by 
law,  and  one  committing  it  may  be 
tried  and  punished,  does  not  neces- 
sarily establish  that  when  commit- 
ted in  the  presence  of  a  court  it  may 
not,  when  exceptional  conditions  so 
justify,  be  the  subject-matter  of  a 
punishment  for  contempt.  For  an 
application  of  this  doctrine  to  per- 
jury, see  Berkson  v.  People,  154  111. 
81,  39  N.  E.  1079 ;  Re  Rosenberg,  90 
Wis.  581,  63  N.  W.  1065,  64  N.  W. 
299;  Stockham  v.  French,  1  Bing. 
365,  130  Eng.  Reprint,  147;  and  see 
Re  Schulman,  101  C.  C.  A.  361,  177 
Fed.  191 ;  Re  Steiner,  195  Fed.  299 ; 
Re  Ulmer,  208  Fed.  461;  United 
States  V.  Appel,  211  Fed.  495.  This 
being  true,  we  must  ascertain  what 
is  the  essential  ingredient,  in  addi- 
tion to  the  elements  constituting 
perjury  under  the  general  law, 
which  must  be  found  in  perjury 
when  conunitted  in  the  presence  of 
a  court  to  bring  about  the  exception- 
al conditions  justifying  punishment 
under  both. 

Existing  within  the  limits  of  and 
sanctioned  by  the  Constitution,  the 
power  to  punish  for  contempt  com- 
mitted in  the  presence  of  the  court  is 
not  controlled  by  the  limitations  of 
the  Constitution  as  to  modes  of  ac- 
cusation and  methods  of  trial  gener- 
ally safeguarding  the  rights  of  the 
citizen.  This,  however,  expresses 
no  purpose  to  exempt  judicial  au- 
thority from  constitutional  hmita- 
tions,  since  its  great  and  only  pur- 
pose is  to  secure  judicial  authority 
from  obstruction  in  the  performance 
of  its  duties  to  the  end  that  means 
appropriate  for  the  preservation 


and  enforcement  of  the  Constitution 
may  be  secured.  Toledo  Newspaper 
Co.  V.  United  SUtes,  247  U.  S.  402. 
62  L.  ed.  1186,  38  Sup.  Ct.  Rep.  56U: 
Marshall  v.  Gordon,  243  U.  S.  521, 
61  L.  ed.  881,  L.R.A.1917F,  279,  37 
Sup.  Ct.  Rep.  448,  Ann.  Cas.  1918B, 
371. 

An  obstruction  to  the  perform- 
ance of  judicial  duty  resulting  from 
an  act  done  in  the  presence  of  the 
court  is,  then,  the  characteristic 
upon  which  the  power  to  punish  for 
contempt  must  rest.  This  being 
true,  it  follows  that  the  presence  of 
that  element  must  clearly  be  shown 
in  every  case  where  the  power  to 
pimish  for  contempt  is  exerted^— a 
principle  which,  applied  to  the  sub- 
ject in  hand,  exacts  that  in  order  to 
punish  perjury  in  the  presence  of 
the  court  as  a  contempt,  there  must 
be  added  to  the  essential  elements  of 
perjury  under  the  general  law  the 
further  element  of  obstruction  to 
the  court  in  the'  perfoimance  of  its 
duty.  As  illustrative  of  this,  see 
United  States  v.  Appel,  supra.  It  is 
true  that  there  are  decided  cases 
which  treat  perjury,  without  any 
other  element,  as  adequate  to  sus- 
tain a  punishment  for  contempt.  But 
the  mistake  is,  we  think,  evident, 
since  it  either  overlooks  or  miscon- 
ceives the  essential  characteristic  of 
the  obstructive  tendency  underlying 
the  contempt  power,  or  mistakenly 
attributes  a  necessarily  inherent  ob- 
structive effect  to  false  swearing. 
If  the  conception  were  true,  it  would 
follow  that  when  a  court  entertained 
the  opinion  that  a  witness  was  tes- 
tifying untruthfully,  the  power 
would  result  to  impose  a  punishment 
for  contempt,  with  the  object  or  pur- 
pose of  exacting  from  the  witness  a 
character  of  testimony  which  the 
court  would  deem  to  be  truthful; 
and  thus  it  would  come  to  pass  that 
a  potentiality  of  oppression  and 
wrong  would  result,  and  the  free- 
dom of  the  citizen,  when  called  as  a 
witness  in  a  court,  would  be  gravely 
imperiled. 

Testing  the  power  to  make  the 
commitment  which  is  under  oonsid- 
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enition  in  this  case  by  the  principles 
thus  stated,  we  are 
of  opinion  that  the 
cumniitment  was 
void  for  excess  of  power, — a  conclu- 
sion irresistibly  following  from  the 
fact  that  the  punishment  was  im- 
posed for  the  supposed  perjury 
alone,  without  reference  to  any  cir- 
cumstance or  condition  giving  to  it 
an  obstructive  effect.  Indeed,  when 
the  provision  of  the  commitment  di- 
recting that  the  punishment  should 
continue  to  be  enforced  until  the 
contempt,  that  is,  the  perjury,  was 
purged,  the  impression  necessarily 
arises  that  it  was  assumed  that  the 
power  existed  to  hdd  the  witness  in 
confinement  under  the  punishment 
until  he  consented  to  give  a  charac- 
ter of  testimony  which,  in  the  opin- 
ion of  the  court,  would  not  be  per- 
jured. 

In  view  of  the  nature  of  the  case, 
of  the  relation  which  the  question 
which  it  involves  bears  generally  to 
the  power  and  duty  of  courts  in  the 
performance  of  their  functions,  of 
the  dangerous  effect  on  the  liberty 
of  the  citizen  when  called  upon  as  a 
witness  in  a  court  which  might  le- 


HUDGINGS.  337 

856,  S3  Sup.  Ct,  Rep.  aS7.) 

suit  if  the  erroneous  doctrine  upon 
which  the  order  under  review  was 
based  were  not  promptly  corrected, 
we  are  of  opinion  that  the  case  is  an 
exception    to  the 
general  rules  of  pro- 
cedure  to  which  we  Ji"I*ir*ir*^'""* 
have  at  the  outset  r"ii2f  ilom  *" 
referred,  and  there- 
fore  that  our  duty 
exacts  that  we  finally  dispose  of  the 
questions  in  the  proceeding  for 
habeas  corpus  which  is  before  us. 
It  is  therefore  ordered  that  the  pe- 
titioner be  discharged. 

Mr.  Justice  Pitney  dissents. 

MOTE, 

The  general  question  of  perjury  or 
false  swearing  aa  contempt  is  treated 
in  the  annotation  following  Riley  v. 
Wallace,  post,  342.  The  specific 
question  presented  in  the  reported 
case  (Ex  fabte  Husgings.  ante,  333). 
as  to  the  power  of  a  court  to  punish 
a  witness  for  contempt  solely  because 
of  the  court's  opinion  that  he  is  com- 
mitting perjury,  is  discussed  in  sub- 
division III.  b,  of  that  note. 


G.  B.  RILEY  et  al. 

V. 

ARTHUR  M.  WALLACE,  Judge  of  the  Jefferson  Circuit  Court,  Chancers 

Branch,  First  Division. 

Kentuclqf  Com*  of  Appeal»'—June  18,  1020. 
(188  Ey.  471,  222  S.  W.  1085.) 

Contempt  —  perjury  as. 

1.  False  swearing  by  a  witness  is  such  obstruction  of  justice  as  to  con- 
stitute a  direct  contempt  of  court. 
[See  note  on  this  question  beginning  on  page  342.] 


Courts  —  power  to  punish  for  con- 
tempt 

2.  All  courts  of  record  of  superior 
joriadiction  have  inherent  power  to 
punish  for  contempt. 

[See  6  R.  C.  L.  515;  7  R.  C,  L.  1033; 

aee  also  note  in  8  A.LJt.  1643.] 
11  A.L.R.— S2. 


Contempt  —  proceeding  by  informa- 
tion —  knowledge  of  falsity  of  tes- 
timony. 

S.  A  chancellor  cannot  proceed 
against  witnesses  for  contempt  in  giv- 
ing false  testimony  by  information 
and  rule  unless  he  knows  that  such 
testimony  was  false. 
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Evidence  —  judldal  notice  —  common 
knowledge. 

4.  The  court  may  take  judicial  no- 
tice of  common  knowledge. 
[See  15  R.  C.  L.  1059.] 

Definition  —  judicial  knowledge. 

6.  Judicial  knowledge  is  the  cog- 
nizance of  certain  facts  which  a  judge, 
under  rules  of  legal  procedure  or  oth- 
erwise, may  properly  take  or  act  upon 
without  proof  because  already  known 
to  him,  or  that  knowledge  which  the 
judge  has,  or  is  assumed  to  have,  vir- 
tnte  officii. 

[See  16  R.  C.  L.  1056.] 


Evidence  —  judicial  notice  —  what  Is 
within. 

6.  Judicial  notice  will  be  taken  of 
whatever  ought  to  be  generally  known 
within  the  limits  of  the  court's  juris- 
diction. 

[See  16  R.  C.  L.  1057.] 
Contempt  —  direct  —  perjaiy  — 
knowledge  of  judge. 

7.  A  chancellor  who  has  granted  a  * 
divorce  on  testimony  given  before  him 
cannot  proceed  against  tiie  witnesses 
as  for  direct  contempt  in  consequence 
of  evidence  taken  at  a  hearing  on  mo- 
tion to  set  aside  the  judgment  for 
friaud. 


Proceeding  by  petitioners  for  an 
entering  any  order  or  proceeding  in  a 
of  court.  Granted. 

The  facts  are  stated  in  the  opinion 

Messrs.  Charles  P.  Johnson  and 
Clem  Huggins,  for  petitioners: 

Defendant  cannot  proceed  against 
petitioners  criminally  by  information 
he  has  filed  against  them,  and  punish 
them  for  crime  of  perjury  as  by  way 
of  contempt  of  his  court. 

Arnold  v.  Com.  80  Ky.  300,  44  Am. 
Rep.  480;  1  Bishop,  New  Crim.  Proc. 
§§  1412-1417;  I^wrence  v.  Smith, 
Jacob,  471,  37  Eng.  Reprint,  928,  23 
Revised  Rep.  125;  6  Pom.  Eq.  Jur.  § 
644;  Re  Sawyer,  124  U.  S.  200,  31  L. 
ed.  402,  8  Sup;  Ct.  Rep.  482;  State  v. 
Marshall,  100  Miss.  626,  56  So.  792, 
Ann.  Gas.  1914A,  434;  Caskey  v.  Ed- 
wards, 128  Mo.  App.  237,  107  S.  W. 
37;  State  v.  Ehrlick,  65  W.  Va.  700,  23 
L.R.A.(N.S.)  691,  64  S.  E.  935;  Bisp- 
ham,  Eq.  7th  ed.  p.  58 ;  10  R.  C.  L.  title, 
Equity,  §  17,  p.  275;  21  R.  C.  L.  p.  255, 
Perjury;  People  v.  Prouty,  262  III. 
218,  51  L.R.A.{N.S.)  1140,  104  N.  E. 
387,  Ann.  Gas.  1915B,  155;  State  ex 
rel.  Webb  v.  District  Ct.  37  Mont.  191, 
95  Pac.  593,  15  Ann.  Cas.  743. 

Messrs.  N.  C.  Cureton,  John  L. 
Woodbury,  and  Grover  G.  tJales,  for 
defendant: 

Defendant  has  the  right,  and  it  was, 
in  fact,  his  duty,  to  institute  proceed- 
ings against  petitioners  for  their 
contempt  in  giving  the  false  tes- 
timony; and  he  has  a  further  right  to 
preside  upon  the  hearing,  especially 
in  view  of  the  fact  that  no  steps  were 
taken  by  the  petitioners  to  cause  him 
to  vacate  the  bench  prior  to  the  filing 
of  the  petition  here. 

Louisville  R.  Co.  v.  Mitchell,  138 


order  restraining  defendant  from 
ay  wise  to  punish  them  for  contempt 

of  the  court. 

Ky.  190,  127  S.  W.  770;  Melton  v.  Cora. 
160  Ky.  642,  L.R.A.1915B,  689,  170 
S.  W.  37;  Gordon  v.  Com.  141  Ky,  461, 
133  S.  W.  206;  Kentucky  C.  R.  Co.  v. 
Kenney,  82  Ky.  154;  German  Ins.  Co. 
v.  Landram,  88  Ky.  433,  11  S.  W.  367, 
592;  Vanoe  v.  Field,  89  Ky.  178,  12  S. 
W.  190;  Hargia  v.  Com.  185  Ky.  578, 
123  S.  W.  239. 

.  The  petitioners  have  a  right  of  ap- 
peal should  they  be  convicted;  this 
court  has  no  jurisdiction  to  entertain 
this  petition,  or  to  grant  the  relief 
which  it  seeks. 

Melton  v.  Com.  160  Ky.  642,  L.R.A 
1915B,  689,  170  S.  W.  37;  Gordon  v. 
Com.  141  Ky.  461,  133  S.  W.  206;  Edge 
V.  Com.  139  Ky.  252,  129  S.  W.  591; 
French  v.  Com.  30  Ky.  L.  Rep.  98,  97 
S.  W.  427;  Feltner  v.  Com.  30  Ky.  L. 
Rep.  107,  97  S.  W.  433;  Turpin  v.  Com. 
140  Ky.  294,  30  L.R.A.(N.S.)  794,  140 
Am.  St,  Rep.  378,  130  S.  W.  1086; 
Weaver  v.  Toney,  107  Ky.  419,  50 
L.R.A.  105,  54  S.  W.  732;  Jenkins  v. 
Berry,  119  Ky.  350,  83  S.  W.  594;  Du- 
poyster  v.  Clarke,  121  Ky.  694,  90  S. 
W,  1;  Renshaw  v.  Cook,  129  Ky.  347, 
111  S.  W.  877;  Rush  v.  Denhardt,  138 
Ky.  238,  127  S.  W.  785.  Ann.  Cas. 
1912A,  1199;  Equitable  Life  Assur. 
Soc  V.  Hardin.  166  Ky.  61,  178  S.  W. 
1165;  Louisville  Public  Warehouse 
Co.  V.  Miller,  26  Ky.  L.  Rep.  S51.  81  S. 
W.  275;  Fish  v.  Benton.  138  Ky.  644, 
128  S.  W.  1067;  White  v.  Kirby,  147 
Ky.  496,  144  S.  W.  869. 

Testimony  given  by  the  petitioners 
on  the  original  hearing  in  the  divorce 
case,  which  is  false,  or  was  not 
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known  by  them  to  be  true  when  they 
gave  it,  constituted  a  contempt  of  the 
Jefferson  circuit  court,  and  can  be 
punished  as  such  upon  rule,  the  tes- 
timony having  been  given  and  the 
contempt  committed  in  a  pending  ac- 
tion. 

13  C.  J.  p.  26;  United  States  v.  Ap- 
pel,  211  Fed.  495;  Re  Ulmer,  208  Fed. 
461;  ReSteiner,  195  Fed.  299;  Berkson 
v.  People,  154  111.  81,  39  N.  E.  1079; 
Seastream  v.  New  Jersey  Exhibition 
Co.  72  N.  J.  Eq.  377,  65  Atl.  982;  Re 
Rosenberg,  90  Wis.  581,  63  N,  W.  1065, 
64  N.  W.  299;  Melton  v.  Com.  160  Ky, 
642,  L.R.A.1915B,  689,  170  S,  W.  37; 
Gordon  v.  Com,  141  Ky.  461,  133  S.  W. 
206;  French  v.  Com.  30  Ky.  L.  Rep. 
98,  97  S.  W.  427. 

Petitioners  may  be  also  liable  to  in- 
dictment in  the  criminal  court  for 
perjury  or  false  swearing,  which  does 
not  prevent  their  being  punished  for 
contempt  by  the  civil  court. 

Melton  v.  Com.  160  Ky.  642,  L.R.A. 
1915B,  689,  170  S.  W.  37;  Re  Feller- 
man,  149  Fed.  244;  Hughes  v.  Com. 
131  Ky.  602,  81  IJR.A.(N.S.)  693,  115 
S.  W.  744. 

Petitioners  are  guilty  of  false 
swearing  or  perjury  if  the  facts  to 
which  they  testified  were  not  true,  or 
were  not  known  by  them  to  be  true, 
at  the  time  they  gave  their  testimony. 

Com.  V.  Miles,  140  Ky.  577,  140  Am. 
St.  Rep.  401,  131  S.  W.  385;  13  C.  J. 
p.  25;  Bess  t.  Com.  118  Ky.  858,  82  S. 
W.676. 

QaiR,  3.,  delivered  the  opinion  of 
the  court. 

W.  H.  Haney  sued  his  wife  for  a 
divorce  on  the  ground  of  five  years* 
separation.  On  the  proof  of  two  wit- 
nesses, C.  B.  Riley  and  A.  W.  Beal- 
mear,  a  judgment  granting  the 
prayer  of  the  petition  was  entered 
November  25.  1919.  December  2d 
defendant  moved  the  court  to  set 
aside  the  judgment  of  divorce  on  the 
ground  of  accident  and  surprise,  and 
because  of  fraud  in  obtention  of.  the 
decree,  setting  up  in  an  affidavit 
filed  in  support  of  the  motion  that 
her  husbajid  had  admitted  to  her 
that  he  had  no  cause  for  divorce, 
and  had  promised  to  drop  the  pro- 
ceedings. For  this  reason  an  answer 
prepared  by  her  counsel  was  not 
filed,  and  she  took  no  further  steps 
in  the  matter.  The  first  she  knew  of 
the  judgment  was  -when  she  saw  a 


notice  in  a  newspaper  to  that  effect 
on  November  25,  1919. 

When  the  motion  was  first  called 
on  the  docket,  W.  H.  Haney  filed  his 
affidavit  stating  that  on  November 
26,  1919,  the  day  following  the  en- 
try of  the  judgment,  he  had  married 
one  Gladys  Innes,  and  thus  the  sta- 
tus of  the  parties  had  been  changed. 
The  motion  was  set  for  hearing  on 
the  17th  of  December.  In  the  mean- 
time subpoenas  were  issued  for  vari- 
ous witnesses,  including  Riley  and 
Bealmear,  to  appear  on  said  date. 
Upon  that  hearing  it  was  established 
that  Haney  and  his  wife  had  lived 
together  as  man  and  wife  within  two 
years  prior  to  the  filing  of  the  peti- 
tion for  divorce.  The  testimony  of 
Riley  and  Bealmear  substantially 
showed  that  the  evidence  given  by 
them  in  the  divorce  case  was  based 
upon  information  received  from 
Haney.  Thereafter,  to  wit,  January 
3,  1920,  an  information  was  filed  by 
Honorable  Arthur  M.  Wallace,  judge 
of  the  chancery  branch,- first  divi- 
sion, Jefferson  circuit  court,  who  had 
granted  the  decree,  in  which  he  set 
out  in  detail  the  facts  as  given, 
charging  that  the  testimony  given 
by  the  two  witnesses  aforesaid  was 
false  and  untrue,  and  said  state- 
ments were  for  the  purpose  of  inter- 
fering with  the  lawful  and  true  ad^ 
ministration  of  justice  in  said  case. 
A  rule  returnable  January  6,  1920, 
was  issued  upon  said  information. 
In  a  response  to  this  rule,  filed  by 
Riley  and  Bealmear,  they  denied 
they  were  guilty  "of  contempt,  or 
that  the  testimony  given  by  them  in 
the  divorce  suit  was  untrue.  At  the 
same  time  they  filed  a  demurrer  to 
the  information,  as  well  as  a  motion 
to  strike  same  from  the  record. 
These  were  overruled,  and  the  court 
of  its  own  motion  struck  out  certain 
parts  of  the  response,  and  before  the 
rules  were  called  up,  to  wit,  on  Janu- 
ary 29,  Riley  and  Bealmear  peti- 
tioned a  member  of  this  court  for  an 
order  restraining  Judge  Wallace 
from  entering  any  order  or  proceed- 
ing in  any  wise  to  punish  the  peti- 
tioners for  contempt  of  court. 

By  agreement  of  the  parties  the 
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proceedings  in  the  circuit  court  were 
held  in  abeyance  until  the  matters 
could  be  disposed  of  by  this  court. 

As  a  general  statement  it  may  be 
said  that  aU  courts  of  record  of  su- 
co«,.t™w«  f  Perior  jurisdiction 
pnninh  tor         havc  the  inherent 

contempt.  p^^gj.  pyjjjgj^ 

contempt.  Arnold  v.  Com.  80  Ky. 
300,  44  Am.  Rep.  480.  This  right  is 
recognized  by  statute.  For  in- 
stance, in  §  1291,  Kentucky  Statutes, 
it  is  provided  that  a  court  mqy  for 
contempt  impose  upon  the  offender  a 
fine  not  exceeding  $30,  or  imprison- 
ment not  exceeding  thirty  hours, 
without  the  intervention  of  a  jury. 

In  the  Araold  Case,  supra,  it  was 
.held  that  it  waS  not  necessary  to 
provide  by  statute  a  mode  of  trial  in 
contempt  cases.  The  manner  of  con- 
ducting such  proceedings  was  estab- 
lished by  a  rule  of  the  common  law, 
and  all  the  legislature  has  said  is 
that  the  tribunal  to  whom  the  con- 
tempt is  offered  shall  not,  by  way  of 
punishment,  exceed  a  fine  of  $30,  or 
imprisonment  exceeding  thirty 
hours,  without  the  intervention  of  a 
jury.  The  rule  of  the  common  law 
has  been  modified  by  giving  to  the 
party  charged  the  right  to  a  trial  by 
jury,  and  the  judge  is  required  to 
have  a  juiy  impaneled  when,  in  his 
opinion,  the  indignity  offered  re- 
quires a  greater  punishment  than  he 
is  authorized  to  mipose  by  the  stat- 
ute. 

Of  prime  importance  is  an  answer 
to  the  question  whether  the  petition- 
ers were  guilty  of  contempt  of  court. 

As  said  in  13  C.  J.  26:  "Ordinari- 
ly, false  swearing  by  a  witness  is 
held  to  be  such  an 
SSK^^'m.  obstruction  of  jus- 
tice as  to  constitute 
a  direct  contempt  of  court." 

This,  we  think,  is  a  fair  statement 
of  the  rule.  Contempts  of  court  are 
either  direct  or  constructive.  It  is 
manifest  the  court  treated  the  acts 
of  the  petitioners  as  a  direct  con- 
tempt, and  we  will  deal  with  it  as 
such. 

Unless  the  chancellor  knew  the 
testimony  given  by  the  petitioners 
was  false,  the  petitioners  could  not 


be  proceeded  against  by  infonnation 
and  rule;  hence  it 
becomes   necessary  Si«»2ui5-*' 
to  mquire  as   to  kuomedsevi 
whether  the  court  fS'IifoSV. 
had  actual  or  judi- 
cial knowledge  or  cognizance  of  the 
alleged  falsity  of  the  statements 
given  or  made  by 
the        petitioners,  iadicuf  notice- 
Knowledge  of  no-  t^^r^^ 
tonous  facts — i.  e., 
common  knowledge — the  court  may 
be  assumed  to  share  with  other  in- 
telligent men.  Judicial  knowledge  is 
not  the  personal  knowledge  of  the 
judge;  it  may  be  defined  as  the  cog- 
nizance of  certain  n-*i-i*f*— 
facts  which  a  judge,  judicial  luo^i- 
under  the  rules  of  ***** 
legal  procedure  or  otherwise,  may 
properly  take  or  act  upon  without 
proof,  because  already  known  to 
him,  or  that  knowledge  which  the 
judge,  has  or  is  assumed  to  have  by 
virtue  of  his  office — ^virtute  officii. 
To  announce  and  enforce  the  provi- 
sion of  certain  laws,  substantive  or 
procedural,  is  one  of  the  judicial 
powers  of  the  court  and  a  very  im- 
portant object  in  the  creation  of  the 
tribunal.    Knowledge  of  such  is, 
therefore,  an  essential  attribute  of 
the  office.  Cognizance  of  these  rules 
of  law  is  not,  like  that  of  facts  in 
general,  something  which  comes  to 
the  judge  from  without,  i.  e.,  dehors 
the  judicial  office.  Chamberiayne, 
Ev.  §§  570-572. 

As  said  by  Professor  Thayer  in  his 
Treatise  on  Evidence,  the  two  max- 
ims, that  what  is  known  need  not  be 
proved, — "manifesta  non  indigent 
probatione," — and  it  matters  not 
what  is  known  to  the  judge,  if  it  la 
not  known  to  him  judiciially, — "non 
refert  quid  notum  sit  judici,  si  no- 
tum,  non  sit  in  forma,  judicii,"— 
comprise  the  whole  doctrine  of  ju- 
dicial notice. 

Judicial  notice  will  be  taken  of 
whatever  ought  to  Evidence- 
be  generally  known 
within  the  limits  of  - 
the  court's  jurisdiction. 

In  Wade  on  Notice,  §  1403,  it  is 
said :  "The  classes  of  fact  of  which 
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notice  will  be  taken  are  judicia],  leg- 
islative, political,  historical,  geo- 
graphical, commercial,  scientific,  and 
artistiCt  in  addition  to  a  wide  range 
of  matters  arising  in  the  ordinary- 
course  of  nature,  or  the  general  cur- 
rent of  human  affairs,  which  rest 
entirely  upon  acknowledged  notori- 
ety for  their  claims  to  judicial  recog- 
nition." 

See  also  Com.  t.  Gabhart,  160  Ky. 
32,  169  S.  W.  514. 

Judicial  notice  of  legislative  acts 
and  resolutions,  and  of  the  official 
signature  of  any  officer  of  this  state, 
of  the  United  States,  or  of  any  state 
or  territory  in  the  United  States  is 
enjoined  by  Kentucky  Statutes,  §§ 
1624  &  1625. 

If  the  chancellor  had  had  actual 
knowledge  that  Riley  and  Bealmear 
had  made  false  statements,  he  would 
not  have  entered  the  decree  of  di- 
vorce, nor  could  he  judicially  have 
known  of  the  alleged  false  testi- 
mony. It  was  not  until  after  they 
vera  ordered  to  appear  at  the  hear- 
ing under  process  of  the  court,  and 
in  response  to  questions  by  attor- 
neys appointed  by  the  court  to  as- 
sist in  the  investigation,  that  they 
gave  information  which  led  the 
chancellor  to  believe  they  had  made 
faisp  statements.  Petitioners  are 
here  insisting  that  the  statements 
made  by  them  were  not  false,  but  we 
will  not  enter  into  a  discussion  of 
this  question. 

As  said  in  People  v.  Stone,  181  HI. 
App.  475:  "In  a  case  of  direct  con- 
tempt, it  [the  court]  may  act  upon 
that  of  which  it  may  take  judicial 
notice;  but  it  cannot  judicially  know 
that  evidence  is  false,  unless  at  the 
trial  it  is  so  made  to  appear  by  the 
witness's  own  admission,  cr  perhaps 
by  unquestioned  or  incontrovertible 
evidence.  Otherwise  the  court 
would  act  merely  upon  its  belief  or 
conclusions  derived  from  evidence 
heard,  and  not  upon  matters  of  fact 
of  which  it  had  judicial  cognizance, 
which  is  essential  to  summary  pro- 
ceeding for  direct  contempt." 

And  as  further  said  in  the  forego- 
ing opinion:  "If  false  swearing  in 
the  presence  of  the  court  constitutes 
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direct  contempt,  then  judicial  knowl- 
edge of  its  falsity  is,  in  our  opinion, 
'  indispensable  to  the  right  of  the 
court  to  exercise  authority  to  com- 
mit therefor,  and  there  is  nothing 
in  the  record  to  disclose  that  the 
court  knew  or  could  know  that  the 
testimony  was  false." 

Judge  Wallace  did  not  know,  in- 
deed could  not  know  from  the 
record,  of  the  alleged  falsity  of  the 
testimony  given  by 
Riley  and  Bealmear.  SPrVct-plTjary 
At  most,  he  was  act-  •* 
ing  upon  a  presump- 
tion, not  upon  judicially  known 
facts.  With  commendable  prompt- 
ness he  sought,  though  by  an  im- 
proper method,  to  have  the  parties, 
if  guilty,  punished.  We  do  not  doubt 
he  was  convinced  of  their  guilt. 
However,  the  facts  were  not  dis- 
closed until  after  a  hearing  of  the 
motions  to  modify  the  judgment, 
and  this  was  held  at  a  date  subse- 
quent to  the  filing  of  Haney*s  affi- 
davit, and  when  it  was  known  that 
the  status  of  the  parties  was  such 
that  the  judgment  of  divorce  could 
not  be  annulled. 

Gordon  v.  Com.  141  Ky.  461,  133 
S.  W.  206,  was  a  proceeding  similar 
to  this,  but  it  was  disposed  of  on  a 
plea  of  limitation.  The  court  inti- 
mates that  the  punishment  inflicted 
on  appellant  in  that  case  was  war- 
ranted because  of  his  own  admission 
of  guilt  when  testif  ying  in  a  pending 
damage  suit, — a  situation  not  pre- 
sented here.  Petitioners  are  deny- 
ing they  gave  false  testimony;  be- 
sides, the  alleged  falsity  was  not 
ascertained  until  after  an  independ- 
ent investigation,  in  which  petition- 
ers were  ordered  to  appear  and  tes- 
tify. We  cannot  give  our  approval 
to  this  plan  of  procedure. 

Aa  said  in  Melton  v.  Com,  160  Ky. 
642,  L.R.A.1915B,  6G9, 170  S.  W.  37: 
"In  thus  speaking  we  do  not  under- 
value the  importance  of  protecting 
courts  or  of  keeping  pure  Uie  admin- 
istration of  the  law;  nor  do  we  think 
what  we  have  said  limits  in  any 
manner  the  power  courts  have  al- 
ways possessed  to  punish  as  for  con- 
tempt persons  who  were  guilty  of 


Digitized  by  Google 


342  . 


AMERICAN  LAW  REPORTS,  ANNOTATED.         [11  A.L.R. 


contempt  as  it  has  always  been  de- 
fined. When  a' court  has  full  power 
and  authority  to  protect  its  dimity, 
enforce  its  processes,  discipline  its 
officers,  and  punish  those  who  would 
impede  or  bring  into  disrepute  the 
administration  of  justice  in  a  pend- 
ing case,  it  has  all  the  authority  that 
is  needed  to  be  exercised  through 
contempt  proceedings,  and  other  of- 
fenses should  be  left  to  be  disposed 
of  in  the  ordinary  way," 

If  the  petitioners  were  guilty  as 
charged  in  the  information,  they 
should  not  go  unpunished.  The 
practice  of  attempting  to  secure 
court  judgments  upon  false  or  fraud- 
ulent testimony  should  not  and  will 
not  be  tolerated,  nor  would  we 
be  understood  as  sanctioning  such 
practice,  or  any  semblance  thereof, 


because  it  is  deserving  of  the  sever- 
est condemnation  and  censure. 
We  only  hold  that  the  facts  shown 
in  the  record  before  us  do  not 
present  a  case  justifying  the  pro- 
cedure adopted.  The  chancellor 
could  not  judicially  know  the  peti- 
tioners were  guilty  as  charged.  If 
the  petitioners  are  thought  to  be 
guilty,  that  is  a  matter  that  should 
receive  the  consideration  of  the 
officers  of  the  criminal  court,  and 
due  notice  of  the  facts  should  be 
brought  to  their  attention  for  such 
action  as  may  be  deemed  advisable. 

For  the  reasons  given,  the  relief 
sought  must  be  granted,  and  defend- 
ant will  be  enjoined  and  restrained 
from  proceeding  further  in  the  con- 
tempt proceedings. 


ANNOTATKm. 
Pttr javy  or  lake  iweariug  as  cottton^pt. 


I.  Scope  and  introduction,  342. 
n.  Statement  of  rules: 

a.  In  general,  343. 

b.  Bankruptcy  proceedings,  844. 

c  False  jostificatioB  or  pteading*, 
346. 

d.  Proceedings   supplementary  to 

execution,  349. 

e.  Exceptions   in    Louisiana  and 

Pennsylvania,  350. 

7.  Scope  and  introduction. 

The  present  annotation  does  not 
purport  to  deal  with  the  question 
whether  a  refusal  of  a  witness  to  tes- 
tify may  be  punished  as  a  contempt  of 
court.  And  cases  dealing  with  evasive 
answers,  which  might  be  classed  as  the 
equivalent  of  a  refusal  to  testify  rath- 
er than  as  false  testimony,  are  like- 
wise b^ond  the  scope  of  the  note. 
Refusal  to  testify,  rather  than  un- 
truthful testimony,  appears  to  be  the 
ground  of  the  decision  in  Berkson  v. 
People  (1894)  154  III.  81,  39  N.  E. 
1079,  holding  a  judgment  debtor  guil- 
ty of  contempt  for  refusing  to  "hon- 
estly and  truthfully  testify  and  sub- 
mit to  an  examination  concerning  his 
proper^,  and  the  disposition  he  has 
made  of  it" 

The  note  does  not  cover  the  ques- 


III.  Evidence  to  justify  conviction  and 

burden  of  proof: 

a.  Where  falsi^  clearly  appears  or 

is  conceded,  350. 

b.  Where  falsity  is  denied  or  di»- 

puted;  mere  sospicion;  Jadieial 

notice,  362. 

IV.  Retraction  of  false  testimony,  35^ 
V.  Miscellaneous  illustrations,  366. 

tion  of  bribing  of  witnesses,  or  at- 
tempting to  influence  their  testimony 
or  to  induce  them  to  testify  falsely. 
That  such  action  may  constitute  con- 
tempt will  be  seen  from  perusal  of  the 
following  cases:  Re  Savin  (1889)  131 
U.  S.  267,  33  L.  ed.  150,  9  Sap.  Ct  Rep. 
699;  United  States  v.  Carroll  (1906) 
147  Fed.  947;  SUte  v.  Kayser  (1919> 
26  N.  H.  245,  181  Fac.  278;  Ricketts 

V.  State  (1903)  111  Tenn.  380,  77  S. 
W.  1076,  14  Am.  Grim.  Rep.  301;  Fiab- 
er  V.  HcDaniel  (1901)  9  Wyo.  457.  87 
Am.  St.  Rep.  971,  64  Pac.  1056;  Re 
Hooley  (1898)  79  L.  T.  N.  S.  (Eng.) 
306. 

For  the  reason  that  the  same  prin- 
ciples are  involved  in  other  cases,  not 
on  facts  within  the  scope  of  the  note, 
the  annotation  does  not  cover  the  ques- 
tion presented  in  State  v.  Swink  (1909> 
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151  N.  C.  726,  66  S.  E.  448,  19  Ann. 
Cas.  422,  as  to  whether  the  action  of 
the  court  ia  the  presence  of  the  jury 
in  ordering  a  witness  into  custody  for 
contempt  in  giving  false  testimony,  is 
prejudicial  to  the  party  calling  him, 
constituting  ground  for  a  new  trial  or 
reversal. 

It.  SUitement  of  rales. 

a.  In  general. 

The  rule  is  well  settled  that  perjury 
or  false  swearing  may,  at  least  under 
some  circumstances,  be  punished  as  a 
contempt  of  court,  the  fact  that  a 
crime  for  which  the  offender  might  be 
indicted  has  been  committed  not  pre- 
venting the  act  from  being  punished 
also  as  a  contempt.  See  also  authori- 
ties cited  under  II.  fo,  and  II.  c,  infra. 
Ex  PASTE  HUDOINQS  (reported  here- 
with) ante,  888;  ReSteiner  (1912)  196 
Fed.  299  (false  affidavit);  Ex  parte 
Steiner  (1918)  124  C.  C.  A.  89.  202  Fed. 
419  (swearing  to  false  affidavits  to  mis- 
lead the  court  on  motion  for  prelimina- 
ry injunction) ;  Re  XJlmer  (1918)  208 
Fed.  461  (diabarment  proceedings); 
Berkson  v.  People  (1894)  164  III.  81, 89 
N.  E.  1079;  People  v.  Sto&e  (1918)  181 
IlL  App.  475;  People  v.  Friedlander 
(1916)  199  IlL  App.  300  (rule  im- 
plied) ;  Riley  v.  Wallace  (reported 
herewith)  ante,  337;  (jordon  v.  Com. 
(1911)  141  Ky.  461,  133  S.  W.  206; 
Edwards  v.  Edwards  (1917)  87  N.  J. 
£q.  646,  100  Atl.  60S;  Sachs  v.  High 
Clothing  Co.  (1919)  90  N.  J.  Eq.  &4&, 
106  Atl.  58;  Seastream  v.  New  Jersey 
Exhibition  Co.  (1905)  —  N.  J.  — ,  61 
Atl.  1041  (contradictory  affidavits); 
Moffatt  v.  Herman  (1885)  8  N.  Y.  Civ. 
Proc.  Rep.  369,  reversed  without  opin- 
ion in  (1886)  17  Abb.  N.  C.  107,  1  N. 
Y.  S.  R.  97,  which  is  afBrmed  on  ground 
beyond  the  scope  of  the  note  in  (1889) 
116  N.  Y.  181,  22  N.  E.  287  (inter- 
posing of  false  verified  answer) ;  Re 
Rosenberg  (1895)  90  Wis.  581,  63  N. 
W.  1066,  64  N.  W.  299;  Stockham  v. 
French  (1823)  1  Ring.  365,  130  Eng. 
Reprint,  147,  8  J.  B.  Moore,  381  (Park. 

saying  that  *'perjury  is  undoubtedly 
a  great  contempt  of  court") .  See  also 
Chicago  Directory  Co.  v.  United 
SUtes  Directory  Co.  (1903)  123  Fed. 
194,  and  People  ex  rel.  Nunns  v.  Coun- 


ty Ct.  (1919)  188  App.  Div.  424,  176 
N.  Y.  Supp.  858,  affirming  (1918)  104 
Misc.  350,  172  N.  Y.  Supp.  167  (false 
statements  by  juror  on  examination 
without  oath). 

"Prevarication  by  a  witness  has  the 
same  effect  upon  the  administration 
of  justice  as  a  refusal  to  answer.  To 
the  same  effect,  it  puts  the  witness  in 
the  position  of  standing  out  against 
the  authority  of  the  court,  and  thwarts 
the  court  in  its  effort  and  purpose  of 
doing  justice  between  the  parties.  It 
is  contumacy.  It  is  direct  contempt 
of  the  author!^  of  the  court.*'  Re 
Rosenberg  (1896)  90  Wis.  681,  68  N. 
W.  1065. 

Perjury,  although  it  may  also  be 
punished  as  a  crime,  is  a  contempt  and 
may  be  punished  as  such;  the  one  act 
constituting  two  offenses,  one  against 
the  state,  the  other  against  the  court* 
as  an  assault  committed  in  court  may 
be  both  a  contempt  and  a  crime.  Ed- 
wards V.  Edwards  (1917)  87  N.  J.  Eq. 
546,  100  Atl.  608. 

And  it  was  said  in  Re  Steiner  (1912) 
195  Fed.  299,  in  reply  to  the  conten- 
tion that  perjury  could  not  constitute 
a  contempt,  as  the  same  act  could  not 
be  punished  twic^  that  "it  by  the 
same  act  two  distinct  offenses  are  com- 
mitted, it  is  difficult  to  see  why  the 
penalty  for  each  offense  should  not  be 
imposed.  If  a  person  should  commit 
an  assault  in  the  court  room  upon  the 
marshal  with  a  deadly  weapon,  in  or- 
der to  effect  the  release  of  a  prisoner 
while  his  trial  was  going  on^  he  would 
be  summarily  committed  for  contempt ; 
but  such  commitment  would  be  no  de- 
fense to  a  prosecution  for  assault  with 
intent  to  kill.  It  is  thought  that  per- 
jury upon  the  witness  stand  in  the 
presence  of  the  court  may  well  be  con- 
sidered a  contempt.  It  is  misbehavior 
of  such  a  sort  as  'to  obstruct  the  ad- 
ministration of  justice.' " 

The  commission  of  perjury  was  held 
in  People  ex  rel.  Nunns  v.  County  Ct. 
(1919)  188  App.  Div.  424,  176  N.  Y. 
Supp.  858.  affirming  (1918)  104  Misc. 
360,  172  N.  Y.  Supp.  167,  not  essential 
tO'  a  contempt  by  false  answers,  where 
a  juror  on  his  examination,  without 
being  sworn,  denied  that  he  knew  the 
defendant,  who  was  charged  with  con- 
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ducting  a  disorderly  house,  and  later, 
during  the  jury's  deliberations,  ad- 
mitted that  he  knew  the  defendant. 
The  false  statement  by  the  juror  was 
held  to  be  within  the  statute  empower- 
ing courts  to  punish  for  criminal  con- 
tempt a  person  guilty  of  "disorderly, 
contemptuous,  or  insolent  behavior" 
commitfed  in  its  presence,  and  direct- 
ly tending  to  interrupt  its  proceedings 
or  to  impair  the  respect  due  to  its 
authority. 

b.  Bankruptcy  proceedings. 

As  to  evidence  in  this  class  of  cases, 
see  III.  infra. 

In  a  number  of  cases  false  or  eva- 
sive  testimony  in  bankruptcy  proceed- 
ings has  been  held  punishable  as  con- 
tempt, under  §  41  of  the  Bankruptcy 
Act  of  1898,  30  Stat,  at  L.  656,  chap. 
541.  Comp.  Stat.  §  9626,  1  Fed.  Stat. 
Anno.  2d  ed.  p.  916,  providing,  inter 
alia,  that  "a  person  shall  not  in  pro- 
ceedings before  a  referee,  ,  .  .  aft- 
er having  taken  the  oath,  refuse  to  be 
examined  according  to  law;"  and  the 
power  of  the  court  to  punish  for  con- 
tempt has  been  upheld  under  §  41b  of 
the  same  act,  which  provides:  "The 
referee  shall  certify  the  facts  to  the 
judge,  if  any  person  shall  do  any  of 
the  things  forbidden  in  this  section. 
The  judge  shall  thereupon,  in  a  sum- 
mary manner,  hear  the  evidence  as  to 
the  acts  complained  of,  and,  if  it  is 
such  as  to  warrant  him  in  so  doing, 
punish  such  person  in  the  same  man- 
ner and  to  the  same  extent  as  for  a 
contempt  committed  before  the  court 
of  bankruptcy,  or  commit  such  person 
upon  the  same  conditions  as  if  the 
doing  of  the  forbidden  act  had  oc- 
curred with  reference  to  the  process 
of,  or  in  the  presence  of,  the  court." 
Re  Fellerman  (1906)  149  Fed.  244; 
Ex  parte  Bick  (1907)  155  Fed.  908; 
Re  Gitkin  (1908)  164  Fed.  71;  Re 
Singer  (1909)  174  Fed.  208;  Re 
Kretsch  (1909)  172  Fed.  623;  Re 
Schulman  (1910)  101  C.  C.  A.  861,  177 
Fed.  191,  affirming  (1909)  167  Fed. 
237;  Re  Bronstein  (1910)  182  Fed. 
349;  Re  Shear  (1911)  188  Fed.  677  ; 
Re  Wiesebrock  (1911)  188  Fed.  757; 
Re  Michaels  (1912)  194  Fed.  652; 
United  States  v.  Appel  (1913)  211 


Fed.  495;  Re  Kaplan  Bros.  (1914) 
130  C.  C.  A.  267,  213  -Fed.  753,  peti- 
tion for  writ  of  certiorari  denied  in 
(1914)  234  U.  S.  765,  68  L.  ed.  1682, 
34  Sup.  Gt.  Rep.  998.  See  also  Re 
Fogelman  (1913)  204  Fed.  S61,  and 
Re  Cantor  (1914)  181  C.  C.  A.  869, 216 
Fed.  61. 

In  a  proceeding  in  bankruptcy  to 
punish  for  contempt,  the  court  in  Re 
Fellerman  (Fed.)  supra,  stated  that  it 
was  no  answer  to  urge  as  to  that  part 
of  the  proceeding  involving  false 
swearing,  that  perjury  was  an  indict* 
able  offense;  and  observed  that  per* 
jury  in  the  presence  of  the  court  was 
a  contempt  as  old  as  the  courts  them- 
selves. 

And  the  power  of  the  bankruptcy 
court  summarily  to  punish  the  bank- 
rupt  for  contempt  in  giving  false  tes- 
timony was  sustained  in  Re  Shear 
(1911)  188  Fed.  677,  supra,  the  court 
saying  that  such  power  was  undeoi- 
able,  and  that  the  contention  that  th< 
bankrupt  was  entitled  to  trial  by  jury 
was  untenable. 

In  Re  Singer  (1909)  174  Fed.  208. 
supra,  the  rale  was  applied  that  when 
a  bankrupt,  on  examination  before  t 
referee,  persistently  makes  fals3  or 
evasive  answers,  although  it  is  evi- 
dent that  he  must  be  able  to  reply  ful- 
ly and  correctly,  such  conduct  justi- 
fies the  court  in  punishing  him  for 
contempt. 

And  in  Re  Schulman  (1910)  101  C. 
C.  A.  361,  177  Fed.  191,  supra,  where 
an  alleged  bankrupt  repeated  the  an- 
swer "I  don*t  remember,"  regarding 
transactions  which,  it  was  said,  were 
directly  within  his  knowledge,  and  aa 
to  facts  which  he  must  have  known, 
he  was  adjudged  guilty  of  contempt. 

So,  in  Re  Gitkin  (1908)  164  Fed. 
71,  supra,  in  holding  a  bankrupt  guil- 
ty of  contempt  because  his  testimon; 
was  wilfully  false,  vague,  and  evasive, 
in  effect,  a  refusal  to  testify,  and 
therefore  amounted  to  a  contempt  un- 
der §  41  of  the  Bankruptcy  Act,  the 
court  said:  'If  it  be  true  that  a  re- 
fusal to  answer  is  violative  of  the 
command  of  the  fourth  subdivision  of 
§  41a  of  the  Bankrupt  Act,  requiring 
a  witness  to  submit  to  'an  examina- 
tion according  to  law,'  can  it  be  said 
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that  one  who  deliberately  and  wilfully 

makes  false  answers  to  all  questions 
propounded,  thereby  as  effectually 
closing  the  avenues  of  inquiry  as  to 
the  bankrupt's  estate  as  if  he  had  re- 
fused to  answer,  has  not  refused  'to 
be  examined  according  to  law'  because 
he  makes  answer,  when  his  answers 
are  intentionally  and  plainly  false, 
and  effect  the  same  result  as  a  refusal 
to  answer  at  all?  It  is  very  plain  that 
where  a  bankrupt  persistently,  through 
page  after  page  of  his  testimony,  an- 
swers 'I  don't  know'  to  questions  about 
his  property  which  he  must  and  evi- 
dently does  know,  and  could  make  full 
answers,  he  refuses  'to  be  examined 
according  to  law'  with  the  same  effect 
as  though  he  refused  to  make  answer 
at  all.  An  'examination  according  to 
law'  requires  that  questions  shall  be 
answered,  and  answered,  truthfully, 
and  a  witness  does  not  satisfy  the  law 
by  simply  making  answer  which  gives 
absolutely  no  information  whatever  in 
regard  to  the  questions  being  inquired 
about,  when  it  is  very  plain  that  the 
witness  is  entirely  competent  to  give 
the  desired  information,  but  is  deliber- 
ately and  wilfully  prevaricating  in  or- 
der that  the  truth  may  not  be  dis- 
covered. So  that  it  is  our  judgment 
that  a  witness  who  refuses  to  answer, 
or  makes  wilfully  false  answers,  and 
thereby  obstructs  the  prompt  and 
proper  administration  of  the  Bankrupt 
Law,  is  guilty  of  contempt,  and  can  be 
punished  under  §  41b  of  the  act." 

The  court  in  Re  Kretsch  (1909)  172 
Fed.  623,  supra,  while  holding  that  the 
bankrupt  might  be  discharged  not- 
withstanding the  perjury  upon  his  ex- 
amination, held  that  for  false  swear- 
ing he  might  be  punished  for  con- 
tempt, and  ordered  a  reference  to  ob- 
tain the  master's  opinion  as  to  wheth- 
er the  bankrupt  had  wilfully  sworn 
falsely.  It  was  said:  "The  master 
did  not  believe  the  bankrupt,  and  I 
am  not  inclined  to  believe  him  either. 
His  testimony  is  full  of  misstatements, 
and,  while  perhaps  some  of  these  are 
to  be  Accounted  for  by  his  ignorance 
of  English,  it  seems  hardly  possible 
that  some  of  them  do  not  constitute 
wilful  misstatements  of  fact  Es- 
pecially does  it  seem  that  his  testi- 
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mony  that  tht  title  to  all  property  was 

taken  in  his  wife's  name  must  have 
been  deliberately  false.  It  is  extreme- 
ly unlikely  that  he  should  have  inno- 
cently been  mistaken  about  these 
facts,  or  that  he  misunderstood  the 
question.  .  .  .  While,  however, 
those  misstatements,  even  if  corrupt, 
will  not  bar  his  discharge,  they  are 
none  the  less  a  contempt  of  court  if 
they  were  in  fact  corrupt,  and  in  that 
event  I  shall  punish  the  bankrupt  for 
them.  I  shall  therefore  ask  the  mas- 
ter, who  saw  the  bankrupt,  and  whose 
opinion  is  alone  of  moment  upon  the 
question  of  bis  intent,  to  certify  to  me 
whether  in  his  judgment  the  bank- 
rupt's statements  were  deliberately 
and  knowingly  false.  .  .  .  There 
is  no  doubt  of  the  untruth  of  his  state- 
ments regarding  the  taking  of  title, 
but  as  to  those  regarding  his  earnings 
there  is  some  ambiguity.  As  to  both, 
I  cannot  decide  whether  he  was  wil- 
fully swearing  falsely  without  seeing 
him;  and  upon  this  issue  I  should  es- 
pecially like  the  assistance  of  the 
learned  master." 

In  Ex  parte  Bick  (1907)  156  Fed. 
908,  supra,  it  was  held  that  the  bank- 
rupt could  not  defend  the  proceeding 
on  the  ground  that,  as  his  testimony 
was  before  a  special  commissioner,  it 
was  not  testimony  taken  before  the 
court  80  that  he  could  be  punished  for 
contempt  of  court,  since  the  special 
commissioner  was  only  an  instrument 
of  the  court  to  take  testimony. 

The  giving  of  false  testimony  by  an 
alleged  bankrupt  was  held  in  Ex  parte 
Bick  (Fed.)  supra,  to  be  "misbe- 
havior" under  U.  S.  Rev.  Stat.  §  726, 
Comp.  Stat.  §  1245,  providing  in  part 
that  the  court  may  punish  for  con- 
tempt witnesses  guilty  of  ''misbe- 
havior" in  its  presence. 

In  Re  Salkey  (1875)  6  Biss,  269,  Fed. 
Gas.  No.  12,253,  the  bankrupts  were 
held  punishable  for  contempt  because 
they  failed  to  account  for  certain  as- 
sets known  to  have  been  in  their  pos- 
session within  a  month  preceding  the 
bankruptcy,  and  because  they  denied 
their  abilily  so  to  account.  A  writ  of 
habeas  corpus  was  denied  in  (1876)  6 
Biss.  280,  Fed.  Cas.  No.  12,264. 

A  decision  which  it  seems  difficult 
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to  harmonize  with  the  above  authori- 
ties is  Magren  v.  Campbell  (1911)  108 
C.  C.  A,  531,  186  Fed.  675,  reversing 
(1910)  179  Fed.  572,  in  which  an  or- 
der adjudging  the  bankrupt  guilty  of 
contempt  was  reversed,  for  the  reason 
that  while  the  case  was  presented  to 
the  district  court  as  though  it  were 
one  in  which  the  bankrupt  had  taken 
the  oath,  and  then  refused  to  be  ex- 
amined according  to  law,  the  petition- 
er in  the  contempt  proceeding,  who 
had  charged  perjury  committed  on  the 
examination,  had  erred  in  not  fram- 
ing his  petition  in  such  manner  as  to 
state  a  case  of  contempt  under  the 
41st  section  of  the  Bankruptcy  Act. 

In  ■  England,  there  was  statutory 
provision  for  commitment  for  con- 
tempt of  a  witness  by  the  court,  under 
§  260,  12  &  13  Vict.  chap.  106,  and  by 
the  commissioners  under  the  Bank- 
ruptcy Act  in  5  Geo.  II.  In  these  cases 
the  commitment  of  witnesses  for  a 
contempt  was  approved  where  their 
answers  to  proper  questions  were  "un- 
satisfactory." Rex  V.  Perrot  (1761) 
2  Burr.  1122,  1215,  97  Eng.  Reprint, 
745,  796;  Taylor's  Case  (1803)  8  Ves. 
Jr.  328,  32  Eng.  Reprint,  381;  Ex  parte 
Legge  (1862)  17  Jur.  (Eng.)  4X5,  22 
L.  J.  Q.  B.  N.  S.  345,  1  Lowndes  &  M. 
163;  Ex  parte  Lord  (1847)  16  Mees. 
&  W.  463,  153  Eng.  Reprint,  1271,  16  L. 
J.  Exch.  N.  S.  118,  11  Jur.  186;  Ex 
parte  Bradbury  (1853)  14  C.  B.  15, 139 
Eng.  Reprint,  7,  2  C.  L.  R.  585,  23  L. 
J.  C.  P.  N.  S.  25,  18  Jur.  189;  Ex 
parte  Nowlan  (1804)  6  T.  R.  118, 
101  Eng.  Reprint,  466,  3  Revised 
Rep.  130,  11  Ves.  Jr.  511,  32  Eng. 
Reprint,  1187 ;  The  words  of  Lord  Ken- 
yon,  Ch.  J.,  in  Ex  parte  Nowlan  (Eng.) 
supra,  are  applicable  as  explanatory 
of  these  English  decisions.  He  said: 
"There  are  no  technical  rules  by  which 
cases  of  this  kind  are  determined,  but 
the  question  in  each  particular  case 
is  whether  the  answers  given  by  the 
bankrupt  be  or  be  not  sufficient  to 
satisfy  the  mind  of  any  reasonable 
person." 

o.  Falm  iUBtiflcatton  or  pleadtng. 

See  in.  infra,  for  evidence  in  this 
class  of  cases. 
In  a  number  of  New  York  cases,  the 


question  has  arisen  whether  a  surety 
who  makes  a  false  justification  on  a 
judicial  bond,  knowing  at  the  time  that 
it  is  false,  is  guilty  of  civil  contempt 
under  statute  in  that  state.  Some  of 
these  cases  expr^sly  recognize  the 
mle  that  at  the  common  law  perjury 
or  false  swearing  is  a  contempt;  oth- 
ers treat  the  question  only  as  one  of 
statutory  construction,  frequently 
without  setting  out  the  exact  terms 
of  the  statute  involved.  Section  14'  of 
the  New  York  Code  of  Civil  Procedure, 
which  is  cited  in  many  of  the  cases, 
provides  that  a  court  of  record  has 
power  to  punish  misconduct  by  which 
a  right  or  remedy  of  a  party  to  a  civil 
action  or  special  proceeding  pending 
in  a  court  may  be  defeated,  impaired, 
impeded,  or  prejudiced,  in  certain  cas- 
es, among  which  is  specified  "a  par^ 
to  the  actiorn  or  special  proceeding  for 
putting  in  fictitious  bail,  or  a  fictitioos 
surety,  or  for  any  deceit  or  abuse  of 
a  mandate  or  proceeding  of  the  court" 
And  the  cases  generally  hold  that  a 
surety  on  a  judicial  bond  is  liable  for 
contempt  in  making  a  false  justifica- 
tion of  sufficiency  which  he  knows  at 
the  time  is  false.    Egan  v.  I^ch 

(1883)  17  Joiies  &  S.  454,  3  N.  Y.  Civ. 
Proc.  Rep.  236;  Nathans  v.  Hope 

(1884)  6  N.  Y.  Civ.  Proc.  Rep.  401, 
reversed  for  insufficiency  of  evidence 
in  (1885)  100  N.  Y.  615,  3  N.  E.  77; 
Stephenson  v.  Hanson  (1884)  6  N.  Y. 
Civ.  Proc.  Rep.  43,  67  How.  Pr.  305; 
Keating  v.  Goddard  (1885)  8  N.  Y- 
Civ.  Proc.  Rep.  377,  note;  Diamond  v. 
Knoepfel  (1886)  3  N.  Y.  S.  R.  291; 
Simon  v.  Aldin©  Pub.  Co.  (1C87)  14 
Daly,  279, 12  N.  Y.  Civ.  Proc.  Rep.  290, 
8  N.  Y.  S.  R.  377,  affirming  (1887)  8 
N.  Y.  S.  R.  334;  Lawrence  v.  Harring- 
ton (1892)  63  Hun,  195,  17  N.  Y.  Supp. 
649,  affirmed  without  opinion  in  (1892) 
133  N.  Y.  690,  31  N.  E.  627;  Re  Hopper 
(1894)  9  Misc.  171,  29  N.  Y.  Supp.  715, 
affirmed  without  opinion  in  (1895)  145 
N.  Y.  605,  40  N.  E.  164;  People  ex  rel. 
Wise  V.  Tamsen  (1896)  17  Misc.  212, 
40  N.  Y.  Supp.  1047;  Re  Hay  Foundry 
&  Iron  Works  (1897)  22  App.  Div.  87, 
47  N.  Y.  Supp.  802;  Re  Sheppard 
(1901)  33  Misc.  724,  68  N.  Y.  Supp. 
974;  Buffalo  Loan,  T.  &  S.  D.  Co.  v. 
Medina  Gas  &  E.  L.  Co.  (1902)  68  App. 
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Div.  414,  74  N.  Y.  Supp.  486;  Johnson 
T.  Austin  (1902)  76  App.  Div.  312,  78 
N.  Y.  Supp.  601  (holding  evidence  in- 
sufficient to  sustain  eonviction) ;  Re 
Goslin  (1904)  96  App.  Div.  407,  88  N. 
Y.  Snpp.  670»  affirmed  without  opin- 
ion in  (1904)  180  N.  Y.  505,  72  N.  E. 
1142;  Re  Wood  (1909)  134  App.  Div. 
361,  119  N.  Y.  Supp.  69. 

In  holding  sureties  upon  an  under- 
taking guilty  of  contempt  in  swearing 
falsely  as  to  their  pecuniary  responsi- 
bility, the  court  in  Egan  v.  Lynch  (N. 
Y.)  8ttpra»  stated  that  no  plainer  case 
of  an  attempt  to  prevent  the  course  of 
justice  could  be  shown  than  the  one 
then  presented;  that'  perjury  had-  al- 
ways been  a  great  contempt  of  court; 
that  while  it  was  true  the  sureties 
might,  and  should  be,  indicted  for 
their  perjury,  such  indictment  and 
eonviction  would  be  a  punishment  for 
the  offense  committed  against  the  peo- 
-  pie  of  the  state,  but  would  not  purge 
the  contempt;  although,  if  they  were 
afterwards  indicted  and  convicted  for 
perjury,  the  court  in  which  they  were 
convicted  would,  in  pronouncing  sen- 
tence, take  into  consideration  the  pre- 
vious punishment. 

So  one,  who,  to  secure  the  release 
of  a  mechanic's  lien,  justified  as  a 
sarety  by  claiming  that  he  was  the 
owner  of  certain  premises  worth  a 
large  sum  above  the  mortgage  there- 
on, when  he  had  no  substantial  inter- 
est in  the  property,  was  held  in  Re 
Hay  Foundry  &  Iron  Works  (1897)  22 
App..  Div.  87,  47  N.  Y.  Supp.  802,  su- 
pra, guilty  of  civil  contempt  within 
the  meaning  of  subd.  2  of  §  14  of  the 
Code  of  Civil  Procedure,  supra. 

A  surety  on  a  bond  given  to  procure 
ttie  discharge  of  a  mechanic's  lien, 
whose  formal  affidavit  of  sufficiency  as 
sarety  was  unqualifiedly  false  and  per- 
jorous,  was  held  in  Re  Hopper  (1894) 
9  Misc.  171,  29  N.  Y.  Supp.  715,  af- 
ftrmed  without  opinion  in  (1895)  146 
N.  Y.  605,  40  N.  E.  164,  supra,  to  have 
committed  an  offense  against  the  dig- 
nity of  the  court  which  it  was  neither 
the  province  nor  the  right  of  the  lien- 
or to  compromise  or  condone,  it  being 
said  that  it  was  owing  to  the  court 
that  the  offense  should  not  go  unpun- 
ished, if  for  no  other  reason  than  to 


deter  others  from  the  commission  of 
like  acts. 

And  the  fact  that  the  lienor  relied 
on  the  truth  of  the  formal  affidavit  of 
sufficiency  made  by  the  surety,  and 
waived  further  examination  of  him, 
and  approved  the  bond,  was  held  not 
to  affect  the  question  of  contempt  of 
court,  in  case  the  affidavit  was  false. 
Re  Hopper  (N,  Y.)  supra. 

Also  in  ReSheppard  (1901)  33  Misc. 
724.  68  N.  Y.  Supp.  974,  a  proceeding 
to  punish  for  contempt  a  surety  who, 
to  discharge  a  mechanic's  lien,  falsely 
swore  as  to  his  assets,  it  was  held 
that  the  fact  that  a  surety  is  not  ex- 
amined at  the  time  of  his  justification 
does  not  make  the  same,  if  false,  any 
less  a  contempt  of  court,  the  opposing 
party  having  a  right  to  rely  on  the 
surety's  sworn  statement  of  his  pe- 
cuniary resources. 

A  surety  on  a  bond  given  to  secure 
the  discharge  of  an  attachment,  who, 
by  falsely  justifying  as  surety,  ob- 
tained the  discharge  of  the  attach- 
ment and  the  release  of  the  propeiity 
on  which  it  was  levied,  was  held  in 
People  ex  rel.  Wise  v.  Tamsen  (1896) 
17  Misc.  212,  40  N.  Y.  Supp.  1047, 
guilty  of  unlawfully  interfering  with 
the  proceeding  within  the  meaning  of 
subd.  4  of  §  14  of  the  Code  of  Civil 
Procedure,  authorizing  the  punish- 
ment of  any  person  for  "unlawful  in- 
terference with  the  proceeding"  in  an 
action,  and  hence  properly  committed 
f*,r  a  civil  contempt. 

To  a  similar  effect  is  Lawrence  v. 
Harrington  (1892)  63  Hun,  196,  17  N. 
Y.  Supp.  649,  affirmed  without  opinion 
in  (1892)  133  N.  Y.  690.  31  N.  E.  627, 
holding  that  a  false  justification  of 
the  surety  on  an  appeal  bond,  which 
was  intended  to  and  did  result  in  a 
stay  of  execution,  constituted  a  civil 
contempt  under  §  14  of  the  Code  of 
Civil  Procedure. 

In  Buffalo  Loan,  T.  &  S.  D.  Co.  v. 
Medina  Gas  &  E.  L.  Co.  (1902)  68  App. 
Div.  414,  74  N.  Y.  Supp.  486,  supra,  the 
court  said :  "That  the  appellant,  when 
he  declared  under  oath  that  be  was 
.  .  .  worth  f 10,000,  over  and  above 
all  his  debts  and  liabilities,  committed 
a  deliberate  and  wilful  falsehood,  is 
too  clearly  established  to  admit  of  dis- 
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cussion ;  that  such  false  swearing  was 
committed  for  the  express  purpose  of 
deceiving  the  court,  and  inducing  it  to 
adopt  a  course  of  procedure  which 
would  not  otherwise  have  been  adopt- 
ed. IB  equally  plain ;  and  it  having  been 
acUudged  by  the  court  at  special  term 
that  this  misconduct  upon  the  part  of 
the  appellant  was  of  such  character 
as  to  defeat,  impair,  impede,  or  preju- 
dice a  right  or  remedy  of  a  party  to  a 
civil  action  or  special  proceeding,  it 
follows  that  he  has  been  guilty  of  a 
civil  contempt,  which  subjects  him  to 
punishment,  and  requires  that  he  be 
dealt  with  as  summarily  as  a  proper 
regard  for  legal  procedure  will  permit. 
Code  Civ.  Proc.  §§  14,  2266,  2267." 

A  decision  apparently  contrary  to 
the  above  cases,  holding  that  a  surety 
was'  not  punishable  for  civil  contempt 
in  having  sworn  falsely  to  an  affidavit 
as  to  qualifications  as  surety  on  an 
appeal  bond,  is  .Norwood  v.  Ray  Mfg. 
Co.  (1886)  11  N,  Y.  Civ.  Proc.  Rep. 
273. 

,  And  it  was  held  in  Schreiber  v.  Ray- 
mond &  C.  Mfg.  Co.  (1897)  18  App. 
Div.  158,  45  N.  Y.  Supp.  442,  that  false 
justification  of  a  surety  on  a  bond 
given  to  indemnify  a  sheriff  on  an 
attachment  was  not  a  civil  contempt 
in  favor  of  one  not  a  party  to  the  ac- 
tion, whose  property  was  erroneously 
levied  upon  under  the  attachment. 
The  court  referred  particularly  to  that 
part  of  §  14  of  the  New  York  Code  of 
Civil  Procedure,  declaring  a  civil  con- 
tempt misconduct  by  which  a  right  or 
remedy  of  a  "par^  to  a  civil  action" 
or  special  proceedings  pending  in  the 
court  may  be  defeated,  impaired,  im- 
peded, or  prejudiced. 

If  the  surety  is  honestly  mistaken 
as  to  the  amount  of  his  debt,  and  on 
his  justification  swears  to  the  true 
amount  which  he  believes  due^  though 
he  in  fact  owes  a  larger  sum,  it  seems 
that  be  should  not  be  convicted  of  con- 
tempt of  court  for  false  justification, 
if,  for  example,  the  error  is  due  to  a 
mistaken  view  as  to  the  legal  obliga- 
tion of  claims  against  him.  Thus,  it 
was  held  in  Nathans  v.  Hope  (1885) 
100  N.  Y.  615.  3  N.  E.  77,  that  the  evi- 
dence was  insufficient  to  sustain  a  con- 
viction for  contempt  for  false  justi- 


fication of  a  surety,  in  making  an  af- 
fidavit to  the  effect  that  he  was  worth 
a  certain  sum  over  and  above  all  his 
debts  and  liabilities,  where  it  appeared 
that  his  failure  to  reckon  certain  judg- 
ments of  a  bank  against  him  as  paid 
might  have  been  due  to  his  mistake  of 
the  law  in  believing  at  the  time  the 
undertaking  was  executed  that,  under 
a  by-law  of  the  bank,  which  was  sub- 
sequently held  void,  it  had  a  lien  od 
stock  standing  in  his  name  on  the 
books  of  the  bank. 

The  note  does  not  cover  the  class 
of  cases  presenting  the  question  of 
liability  for  contempt  in  the  giving  or 
interposing  of  judicial  bond  with  fic- 
titious or  insuMcient  sureties,  illustra- 
tions of  which  are:  Foley  v.  Stone 
(1888)  15  N.  Y.  Civ,  Proc.  Rep.  224,  3 
N.  Y.  Supp.  288,  affirmed  in  (1890)  56 
Hun,  640, 18  N.  Y.  Civ.  Proc.  Rep.  190; 
McAveney  v.  Brush  (1895)  13  Misc. 
79,  34  N.  Y.  Supp.  101;  Hall  t.  Lanza 
(1904)  97  App.  Div.  490,  89  N.  Y,' 
Supp.  980. 

That  one  not  a  party  to  an  action 
may  be  punished  for  contempt  of  court 
if  he  conspires  to  impose  upon  it  and 
a  party  to  the  action  a  worthless  sure- 
ty, who  swears  falsely  as  to  his  quali- 
fications and  sufficiency,  see  Hull  v. 
L'Eplatinier  (1875)  5  Daly  (N.  Y.) 
534,  decided  under  a  statute  providing 
that  every  court  of  record  shall  have 
power  to  punish  by  fine  and  imprison- 
ment any  misconduct  by  which  the 
rights  or  remedies  of  a  party  in  a 
cause  may  be  defeated,  impaired,  im- 
peded, or  prejudiced,  in  eases  where 
attachments  and  proceedings  as  for 
contempt  have  been  usually  adopted 
and  practised  in  courts  of  record,  to 
enforce  civil  remedies  or  to  protect 
the  rights  of  parties. 

And  that  an  attorney  for  a  party  in 
an  action,  who  procures  the  approval 
of  an  undertaking  in  the  action  with 
a  worthless  or  fictitious  surety,  may 
be  punished  for  contempt  of  court,  see 
Muccio  V.  Porto  (1902)  72  App.  Div. 
88,  76  N.  Y.  Supp.  96. 

Whether  the  interposing  of  a  false 
verified  answer  constitutes  a  contempt 
of  court  is  a  question  upon  which  the 
New  York  courts  have  reached  dif- 
ferent conclusions. 
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It  was  held  in  Re  Hale  (1895)  86 
Hun.  620,  66  N.  Y.  S.  R.  201,  32  N.  Y. 
Supp.  883,  that  a  defendant  in  an  ac- 
tion who  interposed  a  false  answer 
vas  guilty  of  contempt  of  court,  and 
an  order  was  made  imposing  upon 
him  a  fine  of  the  amount  of  the  judg- 
ment in  the  action.  To  similar  effect 
ia  Koehler  v.  Campbell  (1894)  36  N. 
Y.  Supp.  1110. 

And  in  Martin  Cantine  Co.  v.  War- 
shauer  (1894)  7  Misc.  412,  28  N.  Y. 
Supp.  139,  the  interposing  by  the  de- 
fendant of  a  false,  verified  answer, 
known  by  him  at  the  time  to  be  false, 
was  held  to  be  a  contempt,  the  court 
taking  the  view  that  the  pleading  was 
a  "proceeding"  within  the  meaning  of 
5  14  of  the  Code  above  referred  to. 

But  the  court  in  Fromme  v.  Gray 
(1896)  148  N.  Y.  695,  43  N.  E.  215, 
affirming  (1895)  14  Misc.  592,  36  N. 
Y.  Supp.  1107,  declined  to  follow  this 
decision,  and  held  that  the  interpos- 
ing  of  a  false  verified  answer  by  a 
judgment  debtor  in  supplementary 
proceedings  was  not  a  civil  contempt 
within  the  meaning  of  the  statute. 

The  interposing  by  the  defendant 
in  a  civil  action  of  a  false  verified  an- 
swer, which  at  the  time  he  knew  was 
false,  and  which  defeated  or  impeded 
the  Hghts  of  the  plaintiff,  was  held  in 
Hoffat  V.  Herman  (1885)  8  N.  Y.  Civ. 
Proc.  Rep.  369,  to  be  a  civil  contempt 
within  the  New  York  statute  (Code 
Civ.  Proc.  §  14).  The  decision  was, 
however,  reversed  without  opinion  in 
(1886)  17  Abb.  N.  C.  107,  1  N.  Y.  S. 
R.  97,  and,  in  affirming  the  latter  de- 
cision, the  New  York  court  of  appeals, 
in  (1889)  116  N.  Y.  181,  22  N.  E.  287, 
expressly  stated  that  it  did  not  pass  on 
the  question  whether  a  contempt,  pun- 
ishable civilly,  was  committed,  holding 
only  that  the  fine  imposed  by  the 
lower  court  was  excessive,  in  view  of 
the  absence  of  proof  of  the  extent  of 
the  loss  sustained. 

That  one  who  makes  a  false  verified 
answer  in  contempt  proceedings  may 
be  prosecuted  for  the  perjury,  but 
Bust  be  discharged  if  the  facts  stated 
nnder  oM  are  suflBcient  to  show  that 
ao  contempt  was  committed,  is  a  prin- 
ciple which  leads  beyond  the  scope  of 
tte  pz«8ent  note.   See,  for  eziample, 


Zuver  V.  State  (1919)  —  Ind.  — ,  121 
N.  E.  828,  and  People  v.  Friedlander 
(1916)  199  in.  App.  300. 

And,  among  other  cases  of  the  kind, 
attention  is  called  to  People  v.  Samuel 
(1916)  199  111.  App.  294.  in  which  it  is 
held  that  in  courts  of  law  one  charged 
with  criminal  contempt  may  purge 
himself  by  oath,  and  if  he  clears  him- 
self by  his  answers  the  complaint  is 
dismissed;  although  it  was  said  that 
in  a  contempt  proceeding  in  a  court  of 
equity,  where  the  party  in  contempt 
has  answered  the  interrogatories,  his 
answer  may  be  contradicted  and  dis* 
approved  by  affidavit  of  the  adverse 
party. 

d.  Proceedings  aupplementary  to  execu- 
tion. 

That  the  interposing  of  a  false  veri- 
fied answer  by  a  judgment  debtor  in 
supplementary  proceedings  is  a  civil 
contempt,  see  Fromme  v.  Gray  (N.  Y.) 
under  II.  c,  supra. 

It  has  been -decided  in  several  New 
York  cases  that  false  swearing  upon 
an  examination  in  supplementary  pro- 
ceedings is  not  punishable  as  a  eon- 
tempt. 

Thus,  in  Bernheimer  v.  Kelleher 
(1900)  81  Misc.  464.  64  N.  Y.  Supp. 
409,  reversing  (1900)  30  Misc.  829.  61 
N.  Y.  Supp.  1125,  it  was  held  that  a 
judgment  debtor  who  testified  falsely, 
upon  his  examination  in  proceedings 
supplementary  to  execution,  that  he 
had  never  transferred  to  his  brother 
any  property  of  any  kind,  whereas 
two  weeks  earlier  there  had  been  such 
a  transfer,  was  not  guilty  of  contempt 
under  the  New  York  statute  author- 
izing punishment,  as  for  contempt,  for 
any  "deceit  pr  abuse  of  a  mandate  or 
proceeding  of  the  court"  The  court 
said  the  question  was  whether  false 
swearing  by  a  judgment  debtor,  upon 
his  examination  in  supplementary  pro- 
ceedings touching  the  disposition  of 
his  property,  was  a  contempt  for  which 
he  could  be  punished  by  fine  and  im- 
prisonment; that,  if  it  was,  it  must  be 
found  within  some  of  the  statutory 
definitions;  that  it  was  not  a  criminal 
contempt,  as  defined  by  the  statute, 
and  was  not  within  the  statute  above 
referred  to,  relating  to  civil  contempts ; 
also  that  there  was  t3ie  further  ob- 
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jection  to  the  order  adjudging  the 
debtor  guilty  of  contempt  that  it  did 
not'appear  that  any  right  or  remedy  of 
the  plaintiff  was  defeated,  impaired, 
impeded,  or  prejudiced  by  the  defend- 
ant's perjury,  as  was  necessary  under 
the  statute. 

The  view  is  taken  also  in  Manzella 
V.  Ryan  (1902)  73  App.  Div.  187,  77 
N.  Y.  Supp.  132,  that,  for  false  an- 
swers by  the  judgment  debtor  in  his 
examination  in  supplementary  pro- 
ceedings, punishment  for  contempt  of 
court  is  not  the  proper  redress. 

A  distinction  was  drawn,  however, 
in  Recker  v.  Gerlick  (1911)  72  Misc. 
157,  129  N.  Y.  Supp.  614,  between  a 
case  of  false  swearing  by  a  judgment 
debtor  on  an  examination  in  supple- 
mentary proceedings,  and  evasive  or 
unsatisfactory  answers  which  would 
make  prosecution  for  perjury  difficult 
and  at  the  same  time  show  that  the 
witness  was  not  disclosing  the  facta. 
In  this  case,  where  the  witness's  an- 
swers to  repeated  questions  were,  the 
court  said,  transparently  false,  in  dis- 
claiming memory  of  the  transactions, 
the  court,  in  holding  that  he  could  be 
punished  for  contempt,  said:  "Where 
the  judgment  debtor,  unwilling  to  tes- 
tify truly,  and  fearing  to  give  false 
testimony  as  to  his  acts  or  transac- 
tions, resorts  to  the  expedient  of  deny- 
ing knowledge  or  recollection  concern- 
ing them,  thus  rendering  a  prosecu- 
tion for  perjury  difficult,  if  not  impos- 
sible, it  by  no  means  follows  that  he 
must  be  held  to  be  equally  beyond  the 
reach  of  this  court.  I  should  be  sorry 
to  hold  that  he  was,  and  so  to  confess 
that  by  a  palpable  and  transparent 
evasion  the  fraudulent  debtor  had  put 
himself  safely  beyond  the  reach  of 
the  civil  process  of  this  court,  and  at 
the  same  time,  for  all  practical  pur- 
poses, beyond  the  reach  of  the  crimi- 
nal law.  .  .  .  On  the  contrary,  I 
think  that  in  a  perfectly  plain  case, 
where  the  debtor  wilfully  denies 
knowledge  or  recollection  of  matters 
concerning  which  he  is  properly  ques- 
tioned, and  concerning  which  it  is  in- 
credible that  he  should  have  wholly 
forgotten,  the  court  may  punish  him 
as  for  a  civil  contempt,  not  because  he 
has  testified  falsely  in  denying  such 


knowledge  or  recollection,  but  because 
he  has  in  effect  refused  to  testify  at 

all." 

The  New  York  cases  in  this  and  the 
preceding  subdivision  were  regarded 
in  Re  Fellerman  (1906)  149  Fed.  244» 
as  controlled  by  statute,  and  there- 
fore as  of  limited  value  in  the  courts 
of  other  jurisdictions  not  so  con- 
trolled. 

e.  BxcefitioM  <n  Xioutaiana  and  P«nn^K- 
vania. 

In  State  ex  rel.  Terence  v.  Lazarus 
(1885)  37  La.  Ann.  314,  in  vacating 
an  order  of  commitment  for  contempt 
in  testifying  untruthfully,  the  court 
said  that,  while  refusing  to  answer  a 
question  that  a  witness  was  bound  to 
answer  was  punishable  as  a  contempt, 
answering  the  question  antmthfally 
was  perjury,  the  punishment  for  which 
was  through  the  regular  criminal  law 
tribunals.  But  it  was  also  said  that 
in  cases  of  flagrant  perjury  the  trial 
court  had  not  infrequently  directed 
the  prosecuting  officer's  attention  to 
the  matter,  and  had  even  ordered  the 
committal  of  the  offender  until  the 
criminal  machinery  could  be  set  in 
motion  for  his  trial. 

False  swearing  by  a  witness  before 
the  examiner,  in  a  contested  election, 
was  held  in  Lerch's  Contested  Election 
(1912)  21  Pa.  Dist.  R.  1113,  not  an 
obstruction  of  justice  within  the  mean- 
ing of  the  statute  providing  for  sum- 
mary punishment  for  contempt  of 
court,  in  cases  Of  "the  misbehavior  of 
any  person  in  the  presence  of  the 
court,  thereby  obstructing  the  admin- 
istration of  justice."  The  court  said 
there  was  no  difficulty  in  the  fact  that 
the  proceeding  was  before  an  exam- 
iner, but  that  under  the  statute  it  was 
manifest  that  the  misbehavior  there 
referred  to  did  not  refer  to  the  com- 
mission of  perjury.  See  also  quotation 
from  this  case  under  III.  b,  infra. 

III.  Evidettee  to  juatify  eonvieUon  and 
burden  of  proof. 

a.  Where  fataitif  cleariti  appearg  or  te 
eoneeded. 

In  most  of  the  cases  in  which  per- 
jury or  false  swearing  has  been  held 
to  constitute  a  contempt,  the  falseness 
of  the  statements  or  allegations  made 
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under  oath  was  either  admitted  or  so 
clearly  shown,  generally  from  the  con- 
temner's own  statements,  as  to  be  ap- 
parently beyond  question,  and  the  cas- 
es do  not  generally  present  the  inter- 
esting question  raised  in  Ril£Y  t. 
WALX4ACE  and  Ex  PABTE  HUDGINGS  (re- 
ported herewith)  ante,  337,  333,  as  to 
whether  the  court  may  punish  a  wit- 
ness for  contempt  for  false  swearing, 
where  he  denies  the  falsity  of  his 
statements,  or  where  there  is  nothing 
in  the  testimony  itself  to  show  plainly 
that  it  is  false,  although  the  court  may 
have  formed  that  opinion. 

The  rule  was  said,  in  United  States 
T.  Appel  (1913)  211  Fed.  496.  to  be 
that,  if  the  witness's  conduct  shows 
beyond  any  doubt,  whatever  that  he  is 
refusing  to  tell  what  he  knows,  he  is 
in  contempt  of  court;  that  while  that 
conduct  is,  of  course,  beyond  ques- 
tion, when  he  flatly  refuses  to  answer, 
it  may  appear  in  other  ways;  that  a 
court  ought  not  to  be  put  off  by  trans- 
parent sham,  and  the  mere  fact  that 
the  witness  gives  some  answer  is  not 
an  absolute  test;  that,  for  instance, 
it  would  not  be  enough  for  a  witness 
to  say  that  he  did  not  remember  where 
he  had  slept  the  night  before,  if  he 
was  sane  and  sober,  or  that  he  could 
not  tell  whether  he  had  been  mar- 
ried more  than  a  week;  that  neverthe- 
less this  power  must  not  be  used  to 
ponish  perjury,  and  that  the  only 
proper  test  is  whether  on  its  mere 
face,  and  without  inquiry  collaterally, 
the  testimony  is  not  a  bona  fide  eflFort 
to  answer  the  questions  at  all. 

So,  fn  Re  Gitkin  (190S)  164  Fed. 
71,  the  court  considered  the  bankrupt's 
testimony  as  so  palpably  false  as  to 
warrant  his  commitment  for  contempt, 
stating  that  the  testimony,  which  was 
taken  by  the  referee,  "shows  a  deter- 
mination to  refuse  to  give  the  trustee 
and  creditors  any  information  what- 
ever as  to  the  disposition  of  his  prop- 
erty, or  to  explain  how  it  came  about 
that  he  was  indebted  in  certain 
amounts,  which,  from  all  the  facts 
and  circumstances,  were  plainly  and 
certainly  claims  set  up  for  the  pur- 
pose of  further  depleting  the  already 
dissipated  estate.  He  pretended  to  be 
ignorant  of  facts  which  obviously 


would  have  been  known  to  anyone  who 
had  sufficient  intellect  to  perform  the 
most  ordinary  duties  of  life,  and  the 
evasion  and  falsity  of  the  answers  are 
so  palpable,  so  clear,  and  so  persistent 
as  to  establish  beyond  any  possibility 
of  a  doubt,  the  findings  as  reported  by 
the  referee.'* 

And  where  a  witness  before  a  ref- 
eree in  bankruptcy  professed  igno- 
rance as  to  matters  respecting  which, 
the  court  said,  he  must  have  had 
knowledge,  it  was  held  in  Re  Michaels 
(1912)  194  Fed:  552,  that  he  should 
be  cited  before  the  court  for  punish- 
ment for  contempt. 

So,  in  Re  Shear  (1911)  188  Fed.  677, 
the  court,  in  holding  a  bankrupt  guil- 
ty of  contempt  for  false  swearing, 
stated  that,  from  a  careful  perusal  of 
the  evidence  submitted  by  the  referee 
and  the  answering  affidavit  of  the 
bankrupt,  it  was  difficult  to  escape  the 
conclusion  that  the  bankrupt  wilfully 
testified  falsely  and  evasively;  that, 
"in  utter  disregard  of  the  truth  and 
solemnity  of  the  proceeding,  he  has 
asseverated  untruths  and  given  false 
testimony,  the  falsify  of  which  is 
thought  directly  established." 

The  view  was  taken  in  Edwards  v. 
Edwards  (1917)  87  N.  J.  Eq.  546,  100 
Atl.  608,  that  where  the  facts  are  ad- 
mitted or  demonstrated,  the  court 
would  be  shirking  a  clear  duty  if  it 
failed  to  punish  perjury  as  contempt. 

In  holding  that  a  judgment  debtor, 
who  refused  to  "honestly  and  truth- 
fully testify  and  submit  to  an  exami- 
nation concerning  his  property,"  and 
the  disposition  he  had  made  of  it,  was 
guilty  of  contempt,  the  court  in  Berk- 
son 'v.  People  (1894)  164  111.  ,81,  39 
N.  E.  1079,  said :  "We  are  of  the  opin- 
ion that  the  evidence  heard  upon  the 
motion  to  commit  the  respondent  for 
contempt  was  sufiteient  to  justify  the 
order  as  made.  The  testimony  taken 
before  the  master  and  all  the  proceed- 
ings had  before  him  were  presented 
and  read  on  the  hearing  of  the  motion, 
and  we  think  the  proper  conclusion 
from  all  the  evidence  is  that  the  re- 
spondent has  in  his  possession,  or  un- 
der his  control,  a  large  sum  of  money, 
the  proceeds  of  a  stock  of  goods  dis- 
posed of  by  him  to  different  parties. 
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and  that  he  contumaciously  refuses  to 
honestly,  fairly,  and  truthfully  testify 
in  relation  to  such  proceeds,  and  as  to 
what  he  has  done  with  them,  and  to 
turn  the  same  over  to  the  receiver.  A 
discussion  of  the  evidence  in  detail 
will  serve  no  useful  purpose,  but  no 
one  can  read  •  it  without  being  im- 
pressed with  the  belief  that  the  re- 
spondent, by  various  evasions,  or  by 
claiming  not  to  remember,  is  endeav- 
oring to  conceal  and  withhold  from 
the  receiver  an  amount  of  money  more 
than  sufficient  to  satisfy  the  complain- 
ant's judgment,  realized  by  him  from 
the  sale  of  his  goods.  We  think  he 
was  properly  adjudged  guilty  of  con- 
tempt/' 

In  Re  Bronstein  (1910)  182  Fed. 
349,  a  case  where  a  witness  other  than 
the  bankrupt  was  held  guilty  of  con- 
tempt because  of  false  swearing, 
shown  by  his  conflicting  and  contra- 
dictory statements  under  oath,  and  Re 
Fellerman  (1906)  149  Fed.  244,  a  case 
where  the  bankrupt's  testimony  ap- 
pears contradictory,  so  that  from  such 
testimony,  taken  at  different  times, 
the  court  could  apparently  conclude 
that  the  witness  had  sworn  falsely,  the 
rule  was  laid  down  that,  to  establish 
the  contempt*  it  is  not  necessary  to 
"allege  or  prove  with  the  strictness  of 
criminal  practice,  or  by  laxer  methods, 
particular  instances  of  false  swearing, 
demonstrating  the  falsity  by  proving 
the  truth." 

b.  Where  falMty  ia  denied  or  disputedf 
mere  suspicion;  judictal  notice. 

In  cases  where  the  falsity  of  the  tes- 
timony is  denied,  and  is  a  matter  mere- 
ly of  inference  of  opinion,  the  court,  it 
seema,  should  not  weigh  the  conflict- 
ing evidence  in  a  contempt  proceeding, 
but  should  leave  the  alleged  con- 
temner to  be  punished  criminally,  if 
guilty  of  perjury.  In  other  words,  the 
contemner  is  entitled  to  a  jury  trial 
if  the  facts  are  substantially  disputed, 
and  the  court  cannot  take  judicial 
knowledge  that  the  testimony  or  al- 
legation is  false.  This  appears  to  be 
the  doctrine  sustained  by  the  authori- 
ties, although,  in  some  of  the  bank- 
ruptcy cases,  the  court  seems  to  have 
gone  a  long  way  in  contempt  proceed- 
ings in  weighing  conflicting  evidence. 


In  Ex  PARTE  HuDGiNGS  (reported 
herewith)  ante,  333,  the  court  said: 
"It  is  true  that  there  are  decided  cases 
which  treat  perjury,  without  any,otiiff 
element,  as  adequate  to  sustain  a  pan- 
ishment  for  contempt.  But  the  mis- 
take is,  we  think,  evident,  since  it 
either  overlooks  or  misconceives  the 
essential  characteristic  of  the  obstruc- 
tive tendency  underlying  the  contempt 
power,  or  mistakenly  attributes  a  nec- 
essarily inherent  obstructive  effect  to 
false  swearing.  If  the  conception 
were  true,  It  would  follow  thal^  when 
a  court  entertained  the  opinion  that  a 
witness  was  testifying  untruthfully, 
the  power  would  result  to  impose  a 
punishment  for  contempt  with  the  ob- 
ject or  purpose  of  exacting  from  the 
witness  a  character  of  testimony 
which  the  court  would  deem  to  be 
truthful;  and  thus  it  would  come  to 
pass  that  a  potentiality  of  oppression 
and  wrong  would  result,  and  the  free- 
dom of  the  citizen,  when  called  as  a 
witness  in  a  court*  would  be  gravely 
imperiled."  ■ 

Courts  will  not  ordinarily,  when  the 
facts  are  in  dispute,  it  was  said  in 
Edwards  v.  Edwards  (1917)  87  N.  J. 
Eq.  646,  100  Atl.  608,  punish  perjury 
as  a  contempt,  not  because  of  \tck  of 
power,  but  because  sound  public  pol- 
icy requires  that  the  offenders  should 
be  left  to  the  criminal  law. 

But  circumstances  may  arise,  it  was 
said  in  Edwards  v.  Edwards  (N.  J.) 
supra,  which  would  make  it  the  duty  of 
the  court  to  punish  perjury  as  a  con- 
tempt, even  though  it  is  obliged  to 
weigh  evidence,  and  perjury  com- 
mitted by  a  petitioner  who  has  induced 
the  court  to  grant  a  decree  of  divorce 
was  said  to  present  a  case  of  this 

And  in  Re  Gitkin  (1908)  164  Fed. 
71,  cited  under  III.  a,  supra,  the  cod- 
elusion  that  a  bankrupts  testimony 
was  so  palpably  false  as  to  justify  his 
commitment  for  contempt  was  reached, 
although  the  bankrupt  denied  the  fal- 
sity of  his  testimony  and  asserted  its 
truthfulness.  In  answer,  to  the  rule  to 
show  cause  why  he  should  not  be  held 
in  contempt  of  court. 

If  false  swearing  in  the  presence  of 
the  court  coiistitutes  direct  contempt, 
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it  was  said  in  People  v.  Stone  (1913) 
181  III  App.  475,  that  judicial  knowl- 
edge of  its  falsity  is  indispensable  to 
the  right  of  the  court  to  exercise  au- 
thority to  commit  therefor;  and  in 
this  case,  where  there  was  nothing  in 
the  record  to  show  that  the  court  could 
judicially  know  that  the  testimony  was 
false,  it  was  held  error  to  commit  for 
contempt  for  false  swearinsr,  where 
the  answer  to  the  rule  to  show  cause 
why  the  witness  should  not  be  pun- 
ished for  contempt  denied  the  allega- 
tion as  to  the  falsity  of  the  testimony. 
The  court  said:  "If  it  was  deemed 
constmctive  contempt,  requiring  a 
hearing  to  show  whether  the  testimony 
was  false,  and  one  was  had  for  that 
purpose  with  respect  to  which  the  rec- 
ord is  silent,  then  the  court  prac- 
tically converted  itself  into  a  tribunal 
to  try  a  charge  of  perjury,  in  utter 
disregard  of  the  constitutional  guar- 
anties afforded  one  charged  with 
crime.  But  presumably  the  court 
treated  it  as  a  direct  contempt,  on  the 
theory  that  it  judicially  knew  that  the 
testimony  was  false,  for  it  entered  a 
nile  to  shQw  cause  without  any  infor- 
mation or  aflCdavit,  which  would  be 
unnecessary  in  a  case  of  direct  con- 
tempt. But  there  is  nothing  in  the 
record  to  disclose  that  the  court  knew 
that  the  testimony  was  false.  .  .  . 
The  substance  of  the  testimony  of 
Stone,  alleged  to  be  false  In  the  case 
on  trial,  .was  that  he  had  paid  Green- 
field a  certain  sum  of  money  at  a  cer- 
tain time  and  place.  Presumably  the 
court  was  not  there,  nor  in  a  position 
to  know  the  actual  fact.  All  it  could 
know,  in  the  nature  of  things,  was  that 
Stone  gave  one  version  of  the  matter 
under  oath,  and  Greenfield  another. 
It  might  form  a  correct  conclusion 
from  the  entire  evidence  as  to  which 
vas  telling  the  truth,  but  it  would  not 
know  judicially  which  had  falsiiied." 

la  a  case  of  direct  contempt,  it  was 
said  in  People  v.  Stone  (111.)  supra,  the 
court  may  act  upon  that  of  which  it 
msy  take  judicial  notice,  but  it  can- 
not judicially  know  that  evidence  is 
false,  unless  at  the  trial  it  is  so  made 
to  appear  by  the  witness's  own  testi- 
mony, or  perhaps  by  unquestioned  or 
iuontrovertible  evidence;  that,  other-. 
11  A.L.a— 23. 


wise,  the  court  would  act  merely  up- 
on its  belief  or  conclusions  d^ved 
from  evidence  heard,  and  not  upon 
matters  of  fact  of  which  it  had  judi- 
cial cognizance,  which  is  essential  to 
the  summary  proceedings  for  direct 
contempt. 

For  conclusions  in  accord  with  those 
in  the  above  case,  see  also  Riley  v. 
Wallace  (reported  herewith)  ante, 
337. 

And  in  holding  erroneous  an  order 
adjudging  one  guilty  of  direct  con- 
tempt of  court  for  falsely  stating  to  it, 
in  a  criminal  case,  that  the  prosecut- 
ing witnesses  were  out  of  the  state 
and  would  not  return  or  prosecute  the 
case,  where  the  party  making  such 
statements  testified  under  oath  that 
the  statements  were  made  on  informa- 
tion given  by  the  prosecuting  witness- 
es, and  that  he  believed  them  to  be  true 
at  the  time,  the  court  in  People  v.  Hille 
(1915)  192  IlL  App.  139,  took  the  view 
that,  before  the  contempt  under  such 
circumstances  arose,  it  must  appear 
beyond  a  reasonable  doubt  from  the 
personal  knowledge  of  the  court,  or 
by  admission  from  the  defendant  him- 
self in  open  court,  and  in  the  presence 
of  the  court,  and  from  no  other  source 
whatsoever,  that  the  representations 
were  false,  that  the  defendant  knew 
of  their  falsity  when  he  made  them, 
and  that  he  made  them,  knowing  their 
falsity,  with  a  wilful  and  malevolent 
intention  of  assailing  the  dignity  of 
the  court  and  interfering  with  its 
procedure  and  the  due  administration 
of  justice.  And  in  this  case,  where 
the  court  had  no  personal  knowledge 
of  the  falsity  of  the  representations 
made,  nor  of  the  intention  or  motives 
of  the  defendant  in  making  them,  but 
reached  its  conclusions  from  the  testi- 
mony of  other  witnesses  during  the 
proceedings,  it  was  held  that  the  de- 
fendant should  have  been  discharged, 
because  his  testimony,  which  was 
equivalent  to  a  sworn  answer  specif- 
ically denying  t^e  facts  upon  which 
the  charge  against  him  was  founded, 
presented  an  issue  of  fact  which  could 
not  be  tried  by  the  court  in  a  pro- 
ceeding of  this  nature.  It  was  said 
that  where  the  contempt  charged  is 
criminal  in  its  nature,  as  in  this  case. 
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the  contemner  may  answer  the  charge 
under  oath,  either  orally  or  in  writing, 
and  his  answer  must  be  accepted  as 
true  except  in  so  far  aa  it  may  contra- 
diet  the  records  of  the  court,  or  the 
facts  that  transpired  in  the  presence 
of  the  court,  and  that  if  by  his  an- 
swer he  purges  himself  of  the  con- 
tempt charged  against  him,  he  must  be 
acquitted  thereof. 

Mere  suspicion  by  "the  court  that 
testimony  of  a  bankrupt  taken  before 
a  special  commissioner  is  false  will 
not  justify  the  court  in  punishing  him 
for  contempt,  in  the  absence  "of  a  cer- 
tificate by  the  commissioner  indi- 
cating that,  in  his  opinion,  the  witness 
testified  falsely,  or  held  back  informa- 
tion which  he  might  have  given.  Re 
Cantor  (1914)  131  C.  C.  A.  369,  216 
Fed.  61,  where  an  application  was  de- 
nied to  adjudge  a  member  of  a  bank- 
rupt firm  guilty  of  contempt,  for  false- 
ly testifying  on  his  examination  before 
a  special  commission  regarding  the 
cash  book  of  the  firm  which  he  had 
been  ordered  to  produce,  it  appearing 
merely  that  he  testified  that  he  last 
saw  the  book  in  the  ofilce  of  the  firm 
shortly  before  the  appointment  by  the 
court  of  a  custodian  of  its  proper^, 
and  that  he  left  it  where  he  saw  it. 
The  court  said:  "The  testimony  of 
the  witness  as  it  reads  is,  no  doubt, 
rather  unsatisfactory;  but  we  did  not 
have  the  advantage  of  hearing  it  as 
he  gave  it,  and  of  observing  his  de- 
meanor on  the  stand.  There  is  no  cer- 
tificate of  the  special  commissioner, 
who  did  hear  him,  indicating  that  in 
his  opinion  the  witness  testified  false- 
ly, or  held  back  information  which  he 
might  have  given.  The  district  judge 
held  that,  in  the  absence  of  such  a  cer- 
tificate, he  was  not  persuaded  to  the 
conclusion  that  the  witness's  state- 
ments were  false,  or  that  he  was  con- 
cealing the  book.  Still  less  can  we, 
who  never  saw  or  heard  him,  decide 
on  mere  suspicion  that  his  testimony 
was  perjured,  and,  unless  his  state- 
ments are  false,  there  is  no  evidence 
which  will  support  the  conclusion  that 
he  has  the  book,  or  knows  where  it 
i?." 

In  this  connection,  attention  is 
called  to  the  statement  of  the  district 


court,  whose  decision  is  afiirmed  in  Re 
Cantor  (Fed.)  supra,  that  "a  judge  i 
ought  not  to  commit  a  man  for  con- 
tempt for  perjury,  except  in  so  plain 
a  case  as  makes  further  attempt  to 
examine  the  witness  a  farce,  so  ob- 
viously that  no  observer  who  was  pres- 
ent could  doubt  that  the  witness  was 
obviously  trifling  with  the  proceeding. 
He  ought  not  to  judge  upon  the  bal- 
ance of  proof  introduced  to  contradict 
the  witness,  and  so  turn  the  examina- 
tion into  a  trial  of  perjury;  for  this 
trenches  on  the  criminal  law  itself. 
And,  while  the  line  cannot  be  abstract- 
ly stated  with  success,  it  can  be  so 
administered,  if  the  judges  will  re- 
member the  purpose  which  it  answers, 
and  loyally  accept  the  limitations 
which  the  defendant's  right  to  a  jury 
trial  throws  upon  them." 

Although  the  note  does  not  purport 
to  cover  cases  general^  on  the  qaes- 
tion  of  contempt  for  refusal  to  answer, 
or  for  giving  an  evasive  answer,  at- 
tention is  called  to  Ex  parte  Creasy 
(1912)  243  Mo.  679,  41  LJUV.(N3.) 
478,  143  S.  W.  914,  where  a  witness, 
who,  before  a  grand  jury,  was  asked 
whethw  on-certain  dates  he  "had  bought 
whisky  for  persons  named,  replied 
he  could  not  say ;  that  possibly  he  had; 
and  it  was  held  erroneous  to  judge  him 
guilty  of  contempt  for  refusal  to  an- 
swer, on  the  ground  that  the  answo* 
was  evasive  and  equivocal,  and  a  sub- 
terfuge to  avoid  answerinif  at  all,  it 
being  said  that  if  the  answer  was  not 
truthful,  the  witness  subjected  him- 
self to  a  charge  of  perjury,  for  which 
the  courts  were  open,  but  that  the 
summary  process  for  contempt  did  not 
lie  in  such  a  case. 

The  court  in  Re  Lerch's  Contested 
Election  (1912)  21  Pa.  Dist.  R.  1113. 
in  refusing  a  rule  to  show  caiise  why 
an  attachment  for  contempt  should 
not  be  issued  asrainst  one  who,  as  a 
witness,  was  alleged  to  have  testified 
falsely  before  the  examiner  in  a  con- 
tested election  case,  said:  "The 
proposition  that  a  witness  can  be  pun- 
ished for  contempt  because  the  part? 
calling  him  believes  that  the  witness 
was  guilty  of  perjury,  and  is  able  to 
prove  other  related  facts  which  might 
lead  to  a  fair  conclusion  that  perjury 
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had  been  committed,  is  a  novel  one. 
It  is,  in  effect,  that  if  the  judge  be- 
lieves that  a  witness  is  guilty  of  per- 
jury, he  can,  if  the  perjury  is  com- 
mitted in  open  court,  fine  and  imprison 
him;  if  it  is  committed  out  of  court, 
fine  him  for  the  perjury.  Perjury  is 
a  substantive  criminal  offense,  and  has 
always  been  triable  by  indictment  by 
the  grand  jury  and  by  a  petit  jury. 
Any  proposition  that  involves  a  de- 
nial of  trial  by  jury,  a  sacred  con- 
stitutional right,  should  have  most 
serious  consideration.  .  .  .  While 
it  is  true  that  the  court  decides  an 
election  contest  without  the  aid  of 
a  jury,  it  does  not  follow  that,  where 
a  witness  swears  to  facts  which  he 
says  are  true,  the  court  is  to  punish 
him  if  the  court  finds  from  the  evi- 
dence the  facts  to  be  otherwise.  If 
a  court,  without  clear  authority, 
should  assume  the  right  to  punish 
summarily,  or  without  a  trial  by  jury, 
witnesses  who  testified  before  the 
court  in  a  way  that  did  not  commend 
itself  to  the  court,  the  method  of  pro- 
cedure might  readily  become  the 
means  of  abuse,  and  in  cases  like  the 
present,  where  proceedings  were  con- 
ducted before  examiners  and  other  of- 
ficers of  the  court,  the  knowledge  that 
such  proceedings  could  be  had  might 
be  used  for  the  purpose  of  intimidat- 
ing witnesses.  .  .  When  they  fail 
to  fulfil  this  obligation,  they  can  be 
indicted  for  perjury,  and  if  twelve  of 
tiieir  peers  decide  that  they  have 
sworn  falsely,  they  are  sentenced  by 
the  court.  This  is  the  well-established 
and  well-understood  course  of  pro- 
cedure." 

In  People  v.  Friedlander  (1916)  199 
IlL  App.  300  (abstract  of  decision  only 
reported),  it  is  held  that  *'on  a  pro- 
ceeding for  criminal  contempt,  based 
on  alleged  misrepresentations  of  de- 
fendant as  to  his  qualifications  as 
surety  on  a  recognizance  in  a  pending 
cause,  where  defendant  orally  denies 
under  oath  in  open  court  that  he  made 
the.  statements  as  to  his  qualification, 
he  sufficiently  purges  himself  of  the 
charge,  and  the  rule  against  him 
should  be  discharged." 

The  question  of  purging  from  con- 
tempt by  a  sworn  answer  or  denial  is 


one  which,  as  before  stated,  cannot 
be  covered  within  the  limits  of  the 
present  annotation. 

The  question  of  burden  of  proof  and 
degree  of  certainty  required  to  show 
falsity  is  presented  in  several  cases. 

Thus,  where  a  surety  on  an  appeal 
bond,  who  was  charged  with  contempt 
of  court  in  falsely  swearing  as  to  his 
property  qualifications,  contended  that 
all  of  his  statements  were  not  written 
down  upon  the  examination  when  he 
justified  as  surety,  it  was  held  in 
Schmitt  V.  Livingston  (1897)  20  Misc. 
324,  45  N.  Y.  Supp.  916,  affirming 
(1897)  19  Misc.  353,  43  N,  Y,  Supp. 
494,  that  upon  this  disputed  question 
of  fact  the  burden  of  proof,  which 
was,  in  the-first  instance,  on  the  plain- 
tiff in  the  contempt  proceeding  to  es- 
tablish the  charge  of  false  swearingr 
was  not  shifted  by  the  particular  de- 
fense interposed,  but  remained  on  the 
plaintiff,  although  he  made  out  a 
prima  facie  case  of  false  swearing  by 
proof  of  two  depositions  of  the  surety,, 
the  one  taken  at  the  time  of  the  justi- 
fication, which  showed  a  much  lower 
valuation,  and  the  other,  taken  at  the 
time  of  his  examination  as  a  judgment 
debtor,  when  it  was  sought  to  mforce 
his  liability  as  fmrety. 

In  a  proceeding  to  punish  for  con- 
tempt a  surety  on  a  bond  given  to  dis- 
charge a  mechanic's  lien  on  the  ground 
that  he  swore  falsely  as  to  his  assets^ 
it  was  said  in  Johnson  v.  Austin 
(1902)  76  App.  Div.  312,  78  N.  Y» 
Supp.  501,  that  it  was  incumbent  on 
the  plaintiff  to  show  the  insolvency 
of  the  surety  when  be  gave  the  bond 
in  question,  and  that,  as  the  proceed- 
ing deprived  the  defendant  of  trial  by 
jury,  the  fact  of  insolvency  should  be 
made  to  appear  beyond  a  reasonable 
doubt,  and  also  that  he  had  been  guil- 
ty  of  perjury.  And  in  this  case  the 
evidence  was  held  insufficient  to  sus- 
tain a  conviction  for  contempt,  the- 
court  saying  it  was  not  established  by 
the  plaintiff's  affidavits  that  the  sure- 
ty was  insolvent  when  he  executed  the 
bond,  much  less  that  he  knew  that  to 
be  the  fact. 

IV,  Retraction  of  false  testimoui/. 

The  court  was  of  the  opinion  in  Re 
Gordon  (1909)  167  Fed.  239,  that,  as 
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a  general  rule,  where  the  bankrupt  has 
intentionally  given  false  testimony, 
and  during  the  course  of  the  same  ex- 
amination changes  his  mind  and  tes* 
tifies  truthfully,  he  ought  not  to  be 
punished  for  contempt  of  court;  the 
reason  given  being  that  bankrupts  who 
have  given  false  testimony  should  not 
be  discouraged  from  afterward  admit- 
ting the  truth  by  fear  of  punishment 
for  contempt,  alUiough,  the  court  said, 
the  witness  took  the  chances  of  a 
prosecution  for  perjury.  In  this  case, 
the  motion  to  punish  the  bankrupt  for 
contempt  was  denied,  where,  on  his 
examination,  he  repeatedly  replied  to 
the  question  whether  he  had  any  mon- 
ey in  his  pockets,  that  he  had  none, 
and  finally,  when  directed  to  produce 
whatever  he  had  in  his  pockets,  pro- 
duced money  amounting  to  $100,  which 
the  referee  subsequently  decided,  as 
the  bankrupt  at  the  time  contended, 
belonged  to  another. 

In  exceptional  cases,  or  in  cases 
where  the  recantation  does  not  take 
place  until  adjourned  dates,  and  in 
the  meanwhile,  because  of  the  false 
testimony,  an  injury  has  happened  to 
the  estate,  the  court  in  Be  Gordon 
(Fed.)  supra,  stated  that  a  different 
conclusion  might  be  reached. 

The  court's  jurisdiction  to  punish  a 
bankrupt  for  contempt  was  considered 
in  Re  Wiesebrock  (1911)  188  Fed.  757, 
depending  upon  interference  with 
the  exercise  of  that  jurisdiction,  and 
not  on  injury  to  the  public  welfare  and 
morals,  which  is  understood  to  be 
the  basis  for  the  crime  of  perjury; 
and,  it  was  said,  while  any  interfer- 
ence with  the  activities  of  the  credi- 
tors or  of  the  referee  in  locating  as- 
sets, including  the  giving  of  false  tes- 
timony with  regard  thereto,  could  have 
been  treated  as  a  contempt  for  the 
purpose  of  vindicating  the  court's  au- 
thority and  discovering  assets,  the 
bankrupt  would  be  allowed  to  purge 
himself  of  the  contempt,  in  so  far  as 
he  could,  by  giving  correct  testimony 
or  information  as  to  the  property.  In 
this  case,  however,  although  the  court 
said  that  the  bankrupt  had  purged 
himself  of  the  greater  part  of  the 
contemptuous  acts  which  had  to  do 
with  the  concealment  of  assets  and 


imaginary  incurring  of  debts,  it  grant* 
ed  an  application  to  punish  him  for 
contempt,  stating  that  "he  is  still  lia- 
ble to  punishment  for  his  disregard  of 
his  duties  as  a  bankrupt,  and  the  wa^ 
in  which  he  failed  to  comply  with 
what  the  Bankruptcy  Statute  requires 
him  to  do.*' 

V.  JUiaccllaneoita  Uluatrationa. 

In  a  suit  for  alleged  infringement 
of  a  copyright,  the  fabrication  by  one 
of  the  parties  of  a  part  of  their  city 
directory,  and  the  introduction  of  it 
in  evidence  in  their  behalf,  were  held 
contempt  of  court,  in  Chicago  Direc- 
tory Co.  V.  United  States  Directory 
Co.  (1903)  123  Fed.  194,  the  court  say- 
ing that  this  was  a  gross  piece  of  cod- 
tempt,  and  that  the  only  reason  the 
imprisonment  prescribed  was  so  brief 
was  because  the  same  act  constituted 
a  criminal  offense,  for  which,  notwith- 
standing the  infliction  of  a  penalfy  for 
contempt,  the  guil^  party  might  be 
imprisoned. 

And  it  was  held  that  a  witness  wss 
guilty  of  contempt  of  court  for  giving 
answers  which  were  plainly  a  mere 
sham  and,  by  their  falseness  and 
vagueness,  an  obstruction  of  justice 
the  same  as  though  the  witness  bad 
refused  to  testify,  where,  on  his  ex- 
amination, it  appeared  that  he  had 
withdrawn  more  than  $900  within  a 
week  previous  ther'eto,  but  claimed  in- 
ability to  state  what  he  had  done  witJi 
any  part  of  it,  except  to  pay  labor, 
when  his  pay  roll  amounted  to  $58 
a  week,  and  that  within  about  ten 
days  before  the  examination  he  had 
withdrawn  other  sums,  aggregating 
nearly  $700,  and  claimed  he  could  not 
say  how  it  was  spent,  except  that  these 
sums  and  other  large  previous  with- 
drawals he  might  have  spent  on 
gambling.  United  States  v.  Appel 
(1913)  211  Fed.  496.  The  court  said: 
"The  question,  therefore,  comes  down 
simply  to  this:  Is  the  story  of  his 
gambling  losses  so  obviously  and  ap- 
parently a  mere  effort  to  block  the  ex- 
amination that  a  court  must,  in  pro- 
tection to  itself,  hold  that  it  is  false, 
and  that  he  was  attempting  to  pre- 
vent any  effective  examination?  One 
cannot,  of  course,  say  that  such  a 
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stoiy  is  in  all  circumstances  neces- 
sarily an  absurd  explanation,  but  the 
inability  of  the  respondent  to  give  the 
names  cf  any  places,  but  one,  of  those 
where  he  had  lost  any  such  sum  as  he 
stated,  and  his  entire  vagueness  about 
matters  which  were  so  recent,  and 
which  must  have  impressed  themselves 
upon  his  memory  at  the  time  to  a 
greater  extent,  leaves  no  doubt  in  my 
mind  that  he  was  not  stating  what 
he  knew,  and  was  attempting  to  pre- 
vent any  efficient  examination.  This, 
coupled  with  the  impression  of  the 
commissioner  who  heard  him  testify, 
seems  to  me  to  leave  me  no  alterna- 
tive, if  1  am  to  apply  the  rule  at  all, 
but  to  hold  that  he  was  guilty  of  a  con- 
tempt under  the  circumstances." 

So,  in  Sachs  v.  High  Clothing  Co. 
(1919)  90  N.  J.  Eq,  545,  108  Atl.  58, 
it  is  held  that  one  is  guilty  of  con- 
tonpt  who,  in  order  to  secure  the  ac- 
tion of  the  court  in  his  own  Interest, 
presents  at  one  time  an  affidavit  set- 
ting up  a  certain  statement  of  facts, 
and  thereafter,  in  his  own  interests, 
in  order  to  secure  the  action  of  the 
court,  presents  another  affidavit  set- 
ting up  a  different  state  of  facts;  and 
that  in  a  proceeding  to  punish  for  con- 
tempt by  such  imposition  on  the  court 
by  perjured  affidavits,  it  is  immate- 
rial which  affidavit  represents  the  true 
facts. 

On  petition  for  habeas  corpus  by 
one  charged  with  swearing  to  false 
affidavits  for  the  purpose  of  mislead- 
ing the  court  on  a  motion  for  a  pre- 
liminary injunction,  it  was  held  that 
the  court  was  bound  to  assume,  in  aid 
of  the  jurisdiction  of  the  trial  court, 
that  the  verifications  of  the  affidavits 
were  made  in  its  presence,  in  the  ab- 
sence of  anything  in  the  record  to 
show  where  they  were  made.  Ex 
parte  Steiner  (1913)  124  C.  G.  A.  89, 
202  Fed.  419. 

In  Re  Shear  (1911)  188  Fed.  677, 
the  bankrupt,  who  was  held  guilty  of 
contempt  for  false  swearing,  was  sen- 
tenced only  to  pay  a  fine,  on  failure 
to  pay  which  it  was  adjudged  he 
should  stand  committed,  in  view  of 
the  facts  that  his  estate  had  not  suf- 
fered loss  by  reason  of  the  false  testi- 


mony, and  the  value  of  the  property 
to  which  it  related  was  not  large. 

A  chancellor  who  has  granted  a  di- 
vorce on  testimony  given  before  him 
cannot  proceed  against  the  witnesses 
as  for  direct  contempt,  in  conse- 
quence of  evidence  taken  at  a  hearing 
on  motion  to  set  aside  the  judgment 
for  fraud.  Riley  v.  Wallace  (re- 
ported herewith)  ante,  337,  . 

The  Porto  Rico  statute  making  a 
witness  who  violates  an  oath  guilty  of 
contempt  of  court  was  held  in  People 
V.  Fourquet  (1911)  17  P.  R.  R.  1037, 
not  unconstitutional  as  offending 
against  the  due  process  of  law  clause 
of  the  Federal  (Constitution,  the  stat- 
ute providing  that  if  the  judge  should 
be  satisfied  that  a  witness  in  a  case 
then  pending  in  court,  after  having 
taken  the  required  oath,  was  guilty  of 
perjury,  it  should  be  his  duty,  and  he 
was  empowered  on  his  own  motion,  to 
cause  the  arrest  of  the  offender,  and 
to  issue  an  order  on  him  to  appear 
and  show  cause  why  he  should  not  be 
punished  for  contempt. 

And  in  People  v.  Valcourt  (1912) 
18  P.  R.  R.  471,  it  was  said  that  all 
that  the  statute  required  in  proceed- 
ings against  the  witness  for  contempt 
was  that  the  court  should  be  satisfied 
in  his  own  mind,  from  all  the  circum- 
stances and  the  evidence  before  him, 
that  the  perjury  had  been  committed; 
that  he  could  then  proceed,  on  his  own 
motion,  with  the  inquiry  for  contempt, 
and  was  not  required  to  examine  all 
nor  any  of  the  evidence  before  issuing 
the  rule  to  show  cause,  nor  was  he 
obliged  to  incorporate  in  such  order  a 
statement  of  the  evidence. 

The  court  also  intimated,  in  People 
V.  Valcourt  (F.  R.)  supra,  that  the 
statute  was  not  unconstitutional  as 
in  violation  of  the  5th  Amendment 
of  the  Federal  Constitution,  against 
putting  any  person  twice  in  jeopardy 
for  the  same  offense,  in  that  the  pun- 
ishment provided  therein  for  contempt 
was  cumulative,  arid  did  not  prevent 
the  prosecution  and  punishment  of  the 
offender  for  perjury  under  other  stat- 
utes; although  it  was  held  that,  since 
the  offender  in  this  case  had  not  been 
tried  for  perjury,  the  question  was 
premature  on  the  trial  for  contempt. 

R.  E.  H. 
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SIMON  SMITS  &  COMPANY. 

English  Court  of  Appeal July  13,  1090* 

(89  L.  J.  K.  B.  N.  S.  1039.) 

Contract  —  performance  abroad  —  measure  of  damages  —  foreign  cnr- 
rency  —  rate  of  exchange. 

In  an  action  brought  in  this  country  for  breach  of  a  contract  to  be 
performed  abroad,  the  measure  of  damages  is  the  loss  in  English  currency 
to  the  plaintiff  at  the  time  when,  and  the  place  where,  the  contract  ought 
to  have  been  performed.  Where,  therefore,  the  plaintiff,  a  merchant  in 
Milan,  obtained  judgment  against  the  defendants,  shipping  agents  in 
London,  for  damages  for  nondelivery  and  conversion  of  goods  intrusted 
to  them  for  carriage  to  the  plaintiff  at  Milan,  it  was  held  that  the  damages 
ought  to  be  assessed  at  such  a  sum  in  sterling  as  would  give  the  plaintiff 
the  proper  compensation  in  Italian  lire  at  the  rate  of  exchange  prevailing 
on  the  date  when  the  goods  ought  to  have  been  delivered  to  the  plaintiff, 
and  not  at  the  rate  prevailing  at  the  date  of  judgment. 

ISee  note  on  this  question  beginning  on  page  363.] 


Appeal  from  a  judgment  of  Roche, 
The  plaintiff,  an  Italian  merchant 
carrying  on  business  in  Milan,  pur- 
chased from  a  seller  in  London  some 
26  tons  of  sodium  sulphide  c.  i.  f. 
from  London  at  £58  a  ton.  The  de- 
fendants, a  firm  of  shipping  agents 
in  London,  contracted  to  carry  these 
goods  for  the  plaintiff  from  London 
to  Milan  via  Havre,  and  there  de- 
liver them  to  the  plaintiff.  In  Sep- 
tember, 1918,  the  parcels  of  sulphide 
were  delivered  to  the  defendants 
under  the  contract ;  but  the  defend- 
ants never  shipped  them,  and  the 
plaintiff  brought  this  action,  with 
the  result  that  Roche,  J.,  held  that 
there  had  been  a  breach  of  contract 
and  a  conversion  of  the  goods  by  the 
defendants,  and  that  they  ought  to 
have  been  delivered  in  Milan  on  Feb- 
ruary 10, 1919,  the  measure  of  dam- 
ages being  the  value  of  the  goods  in 
Italy  on  that  date.  On  furflier  con- 
sideration of  the  case  the  learned 
judge  was  of  opinion  that  the  price 
of  the  sulphide  on  February  10, 
1919,  in  Italian  currency,  was  190 
lire  per  100  kilos,  or  1,928^  lire  per 
English  ton  of  1,015  kilos.  On  that 


J.,  in  the  Commercial  Court, 
date,  and  for  a  considerable  period 
thereafter,  the  rate  of  exchange  was 
31  lire  to  the  English  pound  ster- 
ling; but  on  March  30,  1920^  when 
juQgment  was  delivered,  it  was 
agreed  that  the  rate  was  62  lire  to 
the  pound.  The  plaintiff  contended 
that  he  was  entitled  to  judgment  in 
value  at  the  former  rate,  whilst  the 
defendants  contended  for  the  latter. 
Evidence  was  given  that  the  defend- 
ants had  sold  Uie  goods  for  £38  per 
ton. 

Roche,  J.,  held  that  it  was  the 
duty  of  the  court  to  ask  itself  this 
question:  What  did  the  figure  of 
190  lire  per  100  kilos  mean  in  Eng- 
lish money?  To  arrive  at  the  result, 
it  was  necessary  to  apply  the  rate 
of  exchange  at  that  time — Fe  jruary 
10,  1919 — and  on  that  day  the  rate 
was  31  lire  to  the  pound.  On  the 
defendants'  contention,  they  would 
have  to  pay  as  damages  approxi- 
mately £30  per  ton,  while  on  the 
basis  the  learned  judge  had  fixed  it, 
it  would  be  approximately  £60  per 
ton.  The  defendants  had  since  sold 
the  goods  at  £38  per  ton,  so  that  on 
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their  contention,  after  they  had  paid 
the  £30  per  ton  damages  to  the 
plaintiff,  they  would  make  a  profit 
of  £8  per  ton,  in  addition  to  the 
money  they  were  paid  for  undertak- 
ing to  carry  the  goods  to  Italy.  The 
fact  that  such  a  result  would  follow 
was  not  his  reason  for  arriving  at 
his  decision,  but  it  was  some  conso- 
lation to  him  to  know  that  he  had 
not  been  led  to  a  result  which  had 
consequences  such  as  that.  The 
learned  judge  concluded  by  saying 
that  there  was  no  inconsistency  be- 
tween his  own  decision  in  Kirsch  & 
Co.  V.  Allen,  H.  &  Co.  89  L.  J.  K.  B. 
N.  S.  265,  25  Com.  Cas.  174,  637, 
and  the  present  case,  but  that  if 
there  was  he  preferred  his  present 
decision. 

The  defendants  appealed. 

Neilson,  K.  C.  (Langton  with  him), 
for  the  appellants: 

The  rate  of  exchange  obtaining  at 
the  date  of  the  judgment  should  be 
adopted. 

Kirsch  &  Go.  v.  Allen.  H.  &  Co.  89 
L.  J.  K.  B.  N.  S.  266,  26  Com.  Cas. 
174,687. 

In  that  ease  the  plaintiffs.  New 
Yoiic  merchants,  sold  milk  to  tiie  de- 
fendants in  England,  who,  in  breach 
of  tlieir  contract,  refused  to  take  it 
The  contract  was  f.  o.  b.  New  York, 
and  the  price  was  fixed  in  dollars. 
Roche,  J.,  held  that  the  rate  of  ex- 
change to  be  adopted  in  fixing  the 
damag»  was  that  obtaining  at  tiie 
date  of  judgment.  It  has  been  held  in 
America  that,  when  the  creditor  is 
claiming  there  for  a  sum  payable  to 
him  in  a  foreign  country,  he  is  en- 
titled to  have  the  sum  computed  ac- 
cording to  the  rate  of  exchange  at 
the  time  of  trial  or  judgment. 

Marburg  v.  Marburg,  26  Md.  8,  90 
Am.  Dec  84. 

So,  in  Manners  v.  Pearson  [1898]  1 
Ch.  581,  67  L.  J.  Ch.  N.  S.  304,  78  L. 
T.  N.  S.  482,  14  Times  L.  R.  312,  46 
Week.  Rep.  498,  the  plaintiff,  who 
sued  on  a  contract  to  pay  him  moneys 
in  Mexican  currency,  was  not  entitled 
to  have  the  dollars  turned  into  Eng- 
lish money  until  the  amount  due  on 
taking  the  whole  account  was  ascer- 
tained. The  dictum  of  Bailbache,  J., 
in  Barry  v.  Van  Den  Hurk  [1920]  2 
K.  B.  709,  89  L.  J.  K.  B.  N.  S.  899,  that 
the  damages  are  "cryatallized,"  does 
not  controvert  this  principle.  Le- 
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beaupin  v.  Crispin  [1920]  2  E.  B.  714, 
89  L.  J.  E.  B.  N.  S.  1024;  Cash  v.  Ken- 
nion,  11  Ves.  Jr.  314,  32  Eng.  Reprint, 
1109;  Story,  Confl.  L.  Sth  ed.  §§  308- 
811,  313;  3  Kent,  Com.  l4th  ed.  §  117, 
note  (c),  and  Foote,  Internationa] 
Law,  3d  ed.  p.  494,  were  also  referred 
to. 

Schiller,  K.  C,  and  Micklethwait 
for  the  respondent,  were  not  called 
upon. 

Bankes,  L.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  judg- 
ment of  Roche,  J.,  in  a  matter  which 
has  become  of  considerable  impor- 
tance, owing  to  the  variation  in  the 
rates  of  exchange  since  the  war. 
The  plaintiff  brought  an  action 
against  the  defendants  for  failure 
to  deliver  certain  goods  which  they 
contracted  to  deliver  to  him  in  Mil- 
an, the  plaintiff  himself  carrying 
on  business  in  Milan,  the  defendants 
being  carriers  carrying  on  business 
in  England.  The  plaintiff  brought 
his  action  in  England,  and  Roche, 
J.,  held  that  the  defendants  com- 
mitted a  breach  of  their  contract  in 
not  delivering  the  goods  to  the  plain- 
tiff, -and  also  that  they  had  been 
guilty  of  a  conversion  of  the  goods. 
He  held  that  the  date  of  breach  was 
February  10, 1919,  and  he  proceeded 
to  assess  the  damages  as  on  that 
date  by  inquiring  what  the  value  of 
the  goods  to  the  plaintiff  in  Milan 
would  have  been  on  that  date,  and 
he  arrived  at  the  conclusion  that 
their  value  in  Italian  money  on  that 
date  was  48,000  lire.  At  that  date 
the  rate  of  exchange  was  such  that 
the  equivalent  of  that  in  English 
money  was  £1,655.  The  action  was 
tried  on  March  30,  1920,  and  the 
rate  of  exchange  had  so  altered  that 
on  that  date  the  equivalent,  in  Eng- 
lish money,  of  48,000  lire,  was  only 
£780.  The  defendants  contended 
that  they  would  discharge  their  ob- 
ligation to  the  plaintiff  if  the  learned 
judge  gave  judgment  for  the  plain- 
tiff for  £780.  The  plaintiff,  on  the 
other  hand,  contended  that  he  was 
entitled  to  £1,555,  and  the  dispute 
between  them  was  as  to  the  date  at 
which  the  rate  of  exchange  should 
be  taken.    Roche,  J.,  decided  that 


Digitized  by  Google 


360 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[II  ALJL 


the  right  date  was  the  date  of 
breach,  and  he  gave  judgment  for 
£1,555.  From  that  judgment  the  de- 
fendants appeal.  Counsel  for  the 
appellants  contended  that,  having 
regard  to  the  alteration  in  the  rate 
of  exchange,  the  plaintiff  would  be 
in  the  same  position  if  he  was  paid 
£780  at  the  date  of  the  judgment, 
as  if  he  had  been  paid  £1,555  at  the 
date  of  the  breach.  It  seems  to  me 
'that  the  apparent  difficulty  of  the 
position  to  a  large  extent  disap- 
pears, if  one  concentrates  one's  at- 
tention on  the  rule  of  law  which  one 
has  to  apply.  The  rule  of  law  is 
this:  The  plaintiff  is  entitled  to 
have  his  damages  assessed  as  .  at 
the  date  of  breach, 
Sr/«rYa*«ce  and  thc  court  has 
niirjiua-meuvre  no  juiisdiction  to 
foreiicn  cnrrcKfly  awaro  oamages  ex- 
ci;.?..".'  cept    in  English 

money.  I  think  that 
if  that  rule  is  kept  clearly  before 
one's  mind,  a  great  deal  of  the  diffi- 
culty which  counsel  for  the  appel- 
lants suggested  disappears.  The 
plaintiff  is  entitled  to  his  damages 
as  at  the  date  of  the  breach,  and  it 
seems  to  me  the  judge  must  express 
those  damages,  and  no  other  dam- 
ages, in  English  money;  and,  in 
order  to  do  that,  he  must  take  the 
rate  of  exchange  prevailing  at  the 
date  of  the  breach. 

We  have  been  referred  to  a  con- 
siderable number  of  authorities,  and 
all,  with  the  exception  of  one  Eng- 
lish authority  and  one  American 
authority,  seem  to  me  to  be  in  favor 
of  the  view  taken  by  Roche,  J.  The 
one  English  authority  is  a  decision 
of  Roche,  J.'s,  own,  with  regard  to 
which  he  says  he  is  not  satisfied 
whether  it  is  in  conflict  with  his 
present  decision,  but,  if  it  is,  he  pre- 
fers the  decision  he  gave  in  this  case. 
The  American  authority  I  need  not 
refer  to,  there  being,  as  it  seems  to 
me,  such  a  weight  of 'English  au- 
thority in  favor  of  the  view  taken 
by  Roche,  J. 

The  first  case  I  should  like  to  re- 
fer to  is  Scott  v.  Bevan,  2  Barn.  & 
Ad.  78,  109  Eng.  Reprint,  1073,  9 
L.  J.  K.  B.  162,  which,  I  think,  un- 


derstood as  I  understand  it,  does  not 
deserve  the  comments  of  McCardie, 
J.,  upon  it  (Lebeaupin  v.  Crispin 
[1920]  2  K.  B.  at  p.  724),  and  is,  I 
uiink,  an  authority  in  favor  of 
Roche,  J.'s,  view.  There  the  plain- 
tiff had  recovered  judgment  in 
Jamaica,  and  he  sued  the  defendant 
in  England  upon  that  judgment. 
The  judgment  was  expressed  in  cur- 
rent money  of  the  island  of  Jamaica, 
and  the  defendant  contended  that 
the  amount  to  be  paid  into  court  at 
the  rate  of  exchange  prevailing  at 
the  date  of  the  judgment  in  Jamaica 
was  sufficient  to  satisfy  the  plain- 
tiff's claim.  His  calculation  was 
based  upon  the  rate  of  exchange 
actually  existing  at  the  date  of  the 
Jamaican  judgment.  The  plaintiff 
contended  that  he  was  entitled  to 
something  more  than  the  amount 
paid  into  court,  because  he  said  that 
he  was  entitled  to  have  the  rate  of 
exchange  calculated  according  to  a 
conventional  rate  of  76,  and  not 
upon  the  actual  rate  prevailing. 
The  court  decided  that  tite  defend^ 
ant's  view  was  right,  and  that  the 
actual  rate,  and  not  the  conventional 
rate,  was  the  material  one.  The 
decision  also  proceeded  upon  the 
footing  that  the  material  date  to 
consider  was  the  date  when  the 
judgment  was  delivered  in  England. 

Another  case  which  I  think  is  of 
great  importance  is  the  case  of  Man- 
ners V.  Pearson,  because,  although 
the  facts  are  not  the  same  as  in  the 
present  case,  the  then  master  of  the 
rolls.  Lord  Lindley,  and  Vaughan 
Williams^  L.  J.,  in  their  judgments, 
made  statements  as  to  the  law  which 
are  directly  in  point,  and  which 
really  govern  the  case.  The  Master 
of  the  Rolls  says  ([1898]  1  Ch.  at 
p.  587) :  "The  necessity  for  consid- 
ering what  amount  the  defendants 
ou ght  to  pay  in  E n gl ish  money 
arises  simply  from  the  fact  that  the 
plaintiff,  having  the  right  to  sue  the 
defendants  in  this  country  for  a 
breach  of  their  contract,  has  chosen 
to  sue  them  here  instead  of  in  Mex- 
ico; and,  speaking  generally,  the 
courts  of  this  country  have  no  juris- 
diction to  order  payment  of  money 
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except  in  the  currency  of  this  coun- 
try. Whatever  sum  is  ordered  to 
be  paid,  whether  for  principal,  in- 
terest, or  damages,  must  be  ex- 
pressed in  English  money,  or  such 
order  cannot  be  enforced  by  the 
ordinary  writs  of  execution."  Ap- 
plying that  to  this  case,  it  seems  to 
me  that  Roche,  J.,  was  bound  to 
express  in  English  money  the 
amount  of  damages  to  which  the 
plaintiff  was  enticed  at  the  date  of 
breach.  Vaughan  Williams,  L.  J., 
more  pointedly  says  ([1898]  1  Ch. 
at  p.  592),  after  referring  to  Scott 
V.  Sevan :  "It  seems  plain  that  this 
mode  of  computing  the  value  of  for- 
eign currency  in  English  sterling, 
ud  tiius  converting  the  one  cur- 
rency into  tiie  other,  is  based  upon 
damages  for  the  breach  of  contract 
to  deliver  the  commodity  bargained 
for  at  the  appointed  time  and  place, 
and,  if  this  is  so,  it  follows  that  the 
date  as  of  which  that  value  must  be 
ascertained  is  the  date  of  the  breach, 
and  not  the  date  of  the  judgment." 
Nothing  could  be  more  in  point  than 
that  statement  of  the  law  by  the  late 
Lord  Justice,  which  seems  to  be  en- 
tirely in  accordance  with  Scott  v. 
Bevan,  and  entirely  in  accordance 
with  what  I  conceive  must  be  the 
rule  on  the  subject. 

That  view  was  followed  by  Mc- 
Cardie,  J.,  in  the  case  of  Lebeaupin 
V.  Crispin  [1920]  2  K.  B.  714,  89 
L.  J.  K.  B.  N.  S.  1024,  and  by  Bail- 
hache, J.,  in  Barry  v.  Van  Den  Hurk 
[1920]  2  K.  B.  709,  89  L.  J.  K.  B. 
N.  S.  899.  In  those  two  last  cases 
the  learned  judges  expressed  their 
Tiews  in  different  language,  but  they 
both  came  to  the  same  conclusion, 
which  was  that,  to  use  Bailhache, 
J.'s,  language,  damages  become 
crystallized  at  that  moment  Per- 
sonally, I  should  rather  put  it  that 
the  judge  is  under  an  obligation  to 
express  the  amount  of  damages  as 
at  that  date  in  English  money,  but 
from  whatever  point  of  view  it  is 
regarded,  or  in  whatever  language 
it  is  expressed,  I  am  satisfied  the 
principle  laid  down  by  Vaughan 
Williams,       J.,  is  right,  and  this 
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appeal  must  be  dismisBed  with 

costs. 

Scrutton,  L.  J. : 

On  this  question,  which  is  becom- 
ing of  great  importance  owing  to 
the  great  variety  of  exchange  rates 
and  their  rapid  fluctuation  between 
countries  of  the  world,  I  agree  with 
the  views  of  Bailhache,  J.,  and  Mc- 
Cardie,  J.,  and  the  second  judgment 
of  Roche,  J.  I  regret  that  I  have 
not  had  the  pleasure  of  hearing 
counsel  for  the  respondent  explain 
that  the  first  judgment  of  Roche, 
J.,  and  the  second  judgment  of 
Roche,  J.,  really  mean '  the  same 
thing;  I  have  not  had  the  pleasure 
of  hearing  that  reconciliation, 
therefore,  I  cannot  express  any 
opinion  about  it.  Not  having  heard 
it,  it  looks  to  me  as  if  the  first  judg- 
ment of  Roche,  J.,  was  erroneous, 
and  his  second  thoughts  the  better. 

As  a  matter  of  principle  tiie  mat- 
ter appears  to  stand  in  this  way: 
When  damages  are  claimed  for  the 
delivery  of  goods  in  a  foreign  coun- 
try at  a  fixed  date,  the  clear  meas- 
ure of  damages  is,  if  there  is  a  mar- 
ket, the  difference  between  the  con- 
tract price  and  the  market  value  of 
those  goods  at  the  place  where  they 
should  have  been  delivered,  and  on 
the  day  when  they  should  have  been 
delivered,  and,  in  arriving  at  the 
amount  of  damages  on  that  princi- 
ple, it  is  quite  immaterial  to  prove 
that  at  the  date  of  the  judgment 
for  damages  the  goods  were  either 
worth  more  or  worth  less  than  they 
were  on  that  day.  It  would  be  no 
use,  if  the  goods  were  worth  £50  a 
ton  on  the  day  of  delivery,  proving 
that  they  would  have  been  worth 
£100  a  ton  on  the  day  of  the  judg- 
ment, or  proving  that  they  would 
only  have  been  worth  £25  a  ton  on 
the  day  of  the  judgment.  The  rea- 
son for  excluding  that  evidence  is 
that  subsequent  fluctuations  in  the 
value  of  the  goods  which  ought  to 
have  been  delivered  on  a  given  day 
are  too  remote,  as  a  consequence  of 
the  original  breach,  to  be  taken  into 
account  by  the  court,  and  therefore, 
shutting  out  the  change  in  the  value 
of  the  goods  after  the  day  of  breach. 
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one  has,  if  the  breach  is  in  a  foreign 
country,  usually  to  do  a  calculation 

in  foreign  currency,  and  on^  arrives 
at  a  figure  in  foreign  currency.  The 
English  courts  cannot  give  judg- 
ment in  foreign  currency — ^they 
would  have  no  power  to  enforce  it; 
therefore,  they  must  translate  into 
English  currency  the  figure  they 
have  arrived  at,  which  is  the  figure 
of  damages  in  foreign  currency  on 
the  day  of  the  breach ;  just  as  in  my 
view  they  have  to  exclude  from  their 
calculation  the  subsequent  change  in 
the  value  of  the  goods  after  the  date 
of  breach,,  so  they  also  have  to  ex- 
clude the  subsequent  changes  in  the 
value  of  the  currency  after  the  date 
of  the  breach;  they  exclude  it  for 
the  same  reason  that  they  have  ex- 
cluded the  change  in  the  value  of 
the  goods,  that  the  changes  in  the 
value  of  the  currency  are  too  re- 
mote a  consequence  of  the  breach  to 
be  taken  into  consideration  by  the 
courts.  That  view  of  the  principle 
appears  to  me  to  be  in  accordance 
with  all  the  authorities  to  which  we 
have  been  referred,  except  the  first 
judgment  of  Roche,  J.  I  think  I 
understand  why  McCardie,  J.'s  com- 
ment (I^beaupin  v.  Crispin  [1920] 
2  K.  B.,  at  p.  724)  on  Scott  v.  Sevan 
was  made,  but  it  proceeds  on  a  mis- 
apprehension, because  the  report  is 
expressed  in  somewhat  ambiguous 
terms,  of  the  value  of  that  judg- 
ment. In  Scott  V.  Bevan  an  action 
was  brought  on  .  a  Jamaican  judg- 
ment for  money,  and  the  defendants 
paid  into  court,  on  the  basis  of  the 
exchange  at  the  day  of  the  Jamaican 
judgment,  the  actual  exchange.  The 
plaintiff  said :  "I  do  not  care  about 
the  actual  exchange ;  there  is  a  con- 
ventional method  of  turning  Ja- 
maica money  into  English  money  by 
a  ratio  of  7  to  5,  irrespective  of  the 
actual  exchange  on  any  particular 
date."  The  defendants  said  that 
was  wrong,  and  they  proved  on 
October  1,  1827,  when  the  Jamaican 
judgment  was  obtained,  there  was  a 
particular  exchange.  Lord  Tenter- 
den  at  the  trial  thought  the  plain- 
tiff *s  view  of  the  conventional  ex- 
change was  the  right  one.  When 
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the  matter  came  before  the  full 
court.  Lord  Tenterden,  ddivering 
the  judgment  of  the  full  court, 
though  saying  that  he  himself  was 
still  not  quite  sure  that  his  original 
view  was  not  quite  right,  said  the 
defendants' view  was  correct  What 
had  been  proved  was  the  rate  of  ex- 
change at  the  date  of  the  Jamaican 
judgment,  and  I  think  that  McCar- 
die, J.'s  comment  proceeds  on  the 
misapprehension  that  the  date  of  the 
judgment  means  the  date  of  the 
English  judgment,  and  not,  as  ap- 
pears to  be  clear  on  the  authori:^. 
the  date  of  the  Jamaican  judgment 
There  is  one  thing  more  I  wish  to 
say.  It  had  occurred  to  me — possi- 
bly it  may  be  a  way  of  dealing  with 
the  matter — that,  in  some  cases  of 
nonpayment  of  money,  interest  is 
recovered  by  agreement  for  non- 
payment ;  in  other  cases,  where 
there  is  no  agreement  for  the  inter- 
est on  the  nonpajnnent  of  money, 
and  the  nonpayment  cannot  be 
brought  withm  any  statute  that 
gives  interest,  one  may  yet  recover 
damages  for  the  failure  to  pay  on 
the  agreed  day  under  the  heful  of 
interest  by  way  of  damages.  The 
matter  is  explained,  and  the  reason 
why  it  can  be  done,  by  the  House  of 
Lords  in  Cook  v.  Fowler,  L.  R.  7 
H.  L.  27,  43  L.  J.  Oh.  N.  S.  865,  4 
Eng.  Rul.  Gas.  466,  dnd,  as  ex- 
plained by  Bowen,  L.  J.,  in  the  case 
of  the  London,  C.  &  D.  R.  Co.  v. 
South  Eastern  R.  Co.  (61  L.  J.  Ch. 
N.  S.  at  p.  303,  [1892]  1  Ch.  at  p. 
146,  65  L.  T.  N.  S.  722,  40  Week. 
Rep.  194),  one  can  add  to  one's 
money  at  f^e  time  of  the  breach,  in 
some  circumstances,  damages  for 
not  paying  it  on  the  agreed  date,  and 
postponing  its  payment  until  judg- 
ment is  obtained  in  an  English 
court.  It  occurred  to  me  it  might 
possibly  be  the  case  that  differences 
of  exchange  have  been  included  in 
such  damages.  I  have  been  unable 
to  find  in  the  time  I  have  had  to  look 
into  the  matter  that  interest  by  way 
of  damages  has  ever  been  allowed 
to  cover  alteration  by  way  of  appre- 
ciation or  depreciation  in  the  ex- 
change, and  the  learned,  counsel. 
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who  obviously  have  shown  great  in- 
dustry, have  also  not  found  any  such 
case.  I  think  the  reason  is  the  rea- 
son I  have  already  given :  that  they 
are  too  remote  from  the  actual 
breach  complained  of.  Changes  in 
the  value  of  money  are  not  suffi- 
ciently connected  with  the  breach  to 
be  given  as  in  contemplation  be- 
tween the  parties.  That  seems  to 
me  in  principle  the  way  the  matter 
should  be  dealt  with,  and,  without 
going  through  the  authorities,  that 
is  the  rule  that  should  be  followed, 
and  it  is  the  rule  laid  down  by  three 
judges  of  great  experience  in  the 
'King's  ben^  division. 

Eve,  J.: 

I  think  the  principles  applicable 
in  this  case  are  those  to  be  found 
in  Scott  V.  Bevan,  and  explained,  in 
language  more  lucid  and  more  ap- 
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posite  than  any  I  can  employ,  by 
Vaughan  Williams,  L.  J.,  in  Man- 
ners V.  Pearson,  67  L.  J.  Ch.  N.  S.  at 
p.  311,  [1898]  1  Ch.  at  p.  592,  78 
L.  T.  N.  S.  432,  14  Times  L.  R.  312, 
46  Week.  Rep.  498.  In  particular,  1 
think  the  sentence  which  my  Lord 
has  read,  and  which  I  will  not  read 
again,  seems  to  dispose  of  the  argu- 
ment that  the  date  on  which  the 
value  of  the  foreign  currency  in 
English  sterling  is  to  be  ascertained 
is  the  date  of  the  judgment,  and  not 
of  the  breach.  I  think  it  is  quite 
clear  that  the  learned  Lord  Justice 
took  the  view  that  Scott  v.  Bevan 
had  determined  that  the  real  date 
was  the  date  of  the  breach,  and  I 
agree  in  thinking  this  appeal  fails 
and  should  be  dismissed. 

Solicitors:  Wm.  A.  Crump  &  Sons, 
for  appellants ;  Crosley  &  Bum,  for 
respondent. 
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Rate  of  ioreign  esdumge  to  be  taken  mto  accoiMt  in  aMfminK  damages  .lor 

breach  of  contract 


With  foreign  exchange  at  greatly 
abnormal  rates,  owing  to  the  disturb- 
ances '  brought  about  by  the  World 
War,  and  varying  substantially  from 
week  to  week,  the  question  becomes  of 
much  practical  importance  as  to  the 
time  at  which  the  rate  of  exchange 
should  be  taken  in  computing  dam- 
ages for  breach  of  contract  to  be  per- 
formed in  a  foreign  country.  It  ia 
this  question;  principally,  with  which 
the  present  note  is  concerned.  Inci- 
dentally, however,  it  becomes  impor- 
tant to  consider  also  the  question 
whether  the  rate  of  exchange,  as  dis- 
tinguished from  the  par  of  exchange, 
should  be  considered  at  all,  there  be- 
ing some  American  decisions  on  the 
negative  of  this  proposition,  although 
it  seems  that  under  present  conditions 
the  actual  rate  of  exchange,  and  not 
merely  the  par  rate,  should  be  the  de- 
termining factor.  The  note  does  not 
deal  with  the  question  whether  ex- 
change should  be  allowed  on  negoti- 
able Instruments.  And  it  should  be 
observed  that  the  term  "exchange,"  as 
nsed  in  the  note,  means  foreign  ex- 


change and  not  a  discount  or  charge 
made  for  transmitting  money  or  com- 
mercial paper  between  points  In  this 
country. 

The  English  courts  appear  definite- 
ly to  have  taken  the  position  that,  in 
an  action  for  damages  for  breach  of 
contract  in  a  foreign  country,  the  dam- 
ages, which  must  be  adjudged  in  Eng- 
lish money,  should  be  computed  by 
taking  the  rate  of  exchange  prevail- 
ing at  the  time  of  the  breach  of  con- 
tract. 

Thus,  in  the  reported  case  (Dl 
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ante,  358),  it  was  held  that,  in  com- 
puting the  damages  in  English  money 
for  breach  of  contract  to  deliver  in 
Italy  goods  purchased  by  the  plaintiff 
in  England,  the  rate  of  exchange  pre- 
vailing at  the  time  of  the  breach  of 
contract,  and  not  that  at  the  time  of 
the  trial,  controlled.  This  conclusion 
the  court  regarded  as  supported  by  the 
case  of  Scott  v.  Bevan  [1831]  2  Barn. 
&  Ad.  78,  109  Eng.  Reprint^  1073,  9 
L.  J.  K.  B.  162,  which  is  sufficiently 
set  out  therein,  and  which  was  an  ac- 


Digitized  by  Google 


364 


AMERICAN  LAW  R£;^ORTS»  ANNOTATED. 


[11  A.LJt. 


tion  on  a  judgment  recovered  in  Ja- 
maica. The  conclusion  was  also  re- 
garded as  supported  by  Manners  v. 
Pearson  [1898]  1  Ch.  (Eng.)  681.  67 
L.  J.  Ch.  N.  S.  304.  78  L.  T.  N.  S.  432, 
14  Times  L.  R.  S12,  46  Week.  Rep.  498. 
where,  in  a  suit  for  an  accounting,  the 
question  arose  as  to  the  time  for  com- 
puting the  rate  of  exchange  between 
England  and  Mexico.  The  defendant 
had  contracted  to  pay  to  the  plaintiff's 
intestate  1  cent  in  Mexican  currency 
for  every  cubic  meter  of  certain  ex- 
cavation works,  payable  from  time  to 
time  as  received  from  the  Mexican  au- 
thorities, with  monthly  statements  of 
account.  The  question  presented  was 
whether  the  rate  of  exchange  should 
be  computed  monthly,  or  as  of  the  time 
when  the  account  between  the  parties 
was  complete,  or  only  as  of  the  time 
when  the  entire  amount  due  was  first 
ascertained,  at  which  latter  time  the 
Mexican  dollar  had  greatly  depreci- 
ated in  value,  as  compared  with  its 
value  in  English  money  at  either  of 
the  first  two  periods.  It  was  decided 
that  the  rate  of  exchange  should  be 
taken  as  of  the  date  when  the  actual 
amount  due  was  first  ascertained, 
which  was  after  action  had  been 
brought  and  judgment  for  an  account- 
ing had  been  taken.  The  decision  in 
this  case  turns  partly  upon  special 
circumstances,  as  the  fact  that  for 
nearly  two  years  there  was  no  per- 
sonal representative  to  whom  payment 
could  have  been  made.  And  it  will  be 
observed  that  in  the  Di  Ferdinando 
Case  the  decision  that  the  rate  of  ex- 
change prevailing  at  the  time  of 
breach  of  contract,  and  not  that  at  the 
time  of  the  trial,  governs,  is  not  based 
upon  the  result  reached  in  the  Man- 
ners Case,  but  upon  the  principles 
stated  in  the  opinions,  particularly  in 
the  dissenting  opinion  by  Vaughan 
Williams,  L.  J. 

The  principle  on  which  the  rate  of 
exchange  is  computed  as  of  the  date 
of  the  breach  of  contract  is  stated  by 
Bankea,  L.  J.,  as  follows,  in  the  Dl 
Ferdinando  Case:  "The  plaintiflF  is 
entitled  to  have  his  damages  assessed 
as  at  the  date  of  breach,  and  the  court 
has  no  jurisdiction  to  award  damages 
except  in  English  money.  I  think  that 


if  that  rule  is  kept  clearly  before  one's 
mind,  a  great  deal  of  the  difficulty 
which  counsel  for  the  appellants  sug- 
gested disappears.  The  plaintiff  is  en- 
titled to  his  damages  as  at  the  date  of 
the  breach,  and  it  seems  to  me  the 
judge  must  express  those  damages, 
and  no  other  damages,  in  English  mon- 
ey; and,  in  order  to  do  that,  he  must 
take  the  rate  of  exchange  prevailing 
at  the  date  of  the  breach." 

The  reasoning  of  Roche,  J.,  in  the 
lower  court  in  the  Di  Ferdinando 
Case,  reported  in  [1920]  2  K.  B.  704, 
where  lire  was  at  the  rate  of  31  to 
the  pound  at  the  time  of  breach  of 
contract,  and  62  to  the  pound  at  the  ■ 
time  of  the  trial,  was  as  follows :  "The 
proper  problem  for  the  court  is  to 
ascertain  what  the  plaintiff  lost  by  the 
nondelivery  of  his  goods  at  the  due 
date.  It  was  not  an  accident,  but  an 
incident  in  the  case,  that  the  figures 
were  given  in  lire,  but  I  think  that 
when  those  figures  were  given  it  was, 
in  the  circumstances  of  the  present 
case,  the  duty  of  the  court  to  ask  it- 
self: What  did  that  figure  of  190  lire 
per  100  kilos  mean  in  English  money? 
And  to  arrive  at  that  result  I  think  I 
must  apply  the  rate  of  exchange  cur- 
rent at  that  time— that  is,  31  lire  to 
the  pound, — and  on  that  basis  the 
plaintiff  must  recover."  And  in  reply 
to  the  contention  that,  although  tire 
were  not  as  valuable  in  England  at  the 
time  of  the  trial  as  on  the  date  o£ 
breach  of  contract,  they  were  just  as 
valuable  to  an  Italian  living  in  Italy, 
the  court  stated  that  this  was  not  tme, 
because  the  latter  had  to  live  in  rela- 
tion to  the  world,  spending  p;irt  of  his 
money  in  Italy  and  some  abroad. 

In  view  of  the  other  English  deci- 
sions cited  in  the  note,  the  case  of 
Kirsch  &  Co.  v.  Allen>  H.  &  Co.  (1920) 
L.  J.  K.  B.  N.  S.  (Eng.)  265,  25  Com. 
Cas.  174,  637,  must  be  apparently  re- 
garded as  overruled,  although  Roche, 
J.,  who  decided  it.  seemed,  in  his  later 
opinion  in  the  Di  Ferdinando  Cask. 
to  think  that  the  two  decisions 
were  not  inconsistent,  although  be 
evidently  felt  some  doubt.  In  the 
former  case,  where  an  American  cor- 
poration sued  an  English  company  for 
breach  of  contract  to  accept  and  pay 
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for  a  quantity  of  milk»  payment  for 
which  was,  by  the  contract,  to  be  made 
in  dollars,  it  was  held  that  the  time 
of  the  judgment  was  the  proper  time 
at  which  to  calculate  the  rate  of  ex- 
change in  computing  the  damages.  It 
may  be  observed  that  though  the  rate 
of  exchange  was  determined  in  the 
Kirsch  &  Company  Case  as  of  the  date 
of  the  judgment,  and  in  the  Di  Ferdi- 
NANDO  Case  as  of  date  of  the  breach 
of  the  contract,  the  decision  in  each 
case  was  against  the  contention  of  the 
party  who  had  breached  the  contract; 
and  this  may  have  been  the  reason 
vhy  Roche,  J.,  thought  they  were  not 
inconsistent. 

The  rule  that  the  rate  of  exchange 
at  the  time  of  breach  of  contract 
should  govern  has  been  considered  as 
supported  argumentatively  by  such 
statements  as  ^hat  of  Lord  Eldon  in 
Cash  V.  Kennion  (1805)  11  Ves.  Jr. 
314.  32  Eng.  Reprint,  1109,  that, 
"where  a  man  agrees  to  pay  £100  in 
London  upon  the  1st  of  'January,  be 
m^t  to  have  that  sum  there  upon 
that  day.  If  he  fails  in  that  contract, 
wherever  the  creditor  sues  him,  the 
law  of  that  country  ought  to  give  him 
jnst  as  much  as  he  would  have  had, 
if  the  contract  had  been  performed." 
This  case,  however,  presented  only  the 
question  whether  the  debtor  or  credit- 
or should  bear  the  cost  of  remittance 
to  England  of  a  debt  paid  abroad,  but 
payable  in  England,  the  court  decid- 
ing that  the  debtor  must  bear  the  cost 
of  remittance. 

And  in  Barry  v.  Van  Den  Hurk 
[1920]  2  K,  B.  (Eng.)  709,  89  L.  J.  K. 
B.  N.  S.  899,  the  rate  of  exchange  at 
the  time  of  breach  of  contract,  and  not 
that  at  the  time  of  the  trial,  was  held 
to  prevail  in  measuring  the  damages, 
although,  by  this  method,  if  either  of 
the  parties  could  be  regarded  as  prof- 
iting by  the  variation  in  the  rate  of 
exchange,  it  was  the  defendant, 
through  the  depreciation  of  sterling, 
and  he  was  responsible  for  the  delay. 
The  action  was  by  a  merchant  in  New 
York  against  a  merchant  in  London, 
for  refusal  to  accept  goods  sold  by  the 
former  to  the  latter,  the  purchase 
price  being  payable  in  dollars  in  New 
York.  It  was  held  that  in  converting 


into  English  currency  the  damages  in 
dollars  which  constituted  the  breach 
of  contract,  the  rate  of  exchange  at 
the  time  of  such  breach  should  gov- 
ern, although  the  lapse  of  nearly  two 
years  during  the  trial  was  due  largely 
to  the  taking  of  evidence  in  America 
at  the  instance  of  the  defendant,  and 
the  number  of  pounds  in  English  cur- 
rency in  which  damages  were  allowed 
would  not,  if  converted  into  dollars, 
yield  as  large  a  sum  at  the  time  of 
the  judgment  as  at  the  time  of  breach 
of  contract. 

The  court  was  of  the  opinion  in 
Barry  v.  Van  Den  Hurk  (Eng.)  su- 
pra, that  for  the  delay  the  only  dam- 
ages, if  any,  would  be  interest,  and 
that  not  even  this  should  be  allowed 
under  the  circumstances  of  the  case. 

'The  rule  that  in  an  action  for  dam- 
ages for  breach  of  contract  to  be  per- 
formed in  another  country,  the  rate 
of  exchange  at  which  the  damages  are 
to  be  computed  is  that  prevailing  at 
the  date  of  breach  of  contract,  and 
not  at  tiie  time  of  the  trial,  is  support- 
ed also  by  Lebeaupin  v.  Crispin  [1920] 
2  K.  B,  (Eng.)  714,  89  L.  J.  K.  B.  N.  S. 
1024,  an  action  by  the  buyer  for 
breach  of  contract  to  deliver  salmon 
in  British  Columbia.  An  award  was 
made  that  the  seller  should  pay  to  the 
buyer  a  certain  number  of  dollars  in 
sterling,  at  the  rate  of  exchange  at 
the  date  of  the  award.  Thia  was  held 
erroneous,  the  proper  rate  of  exchange 
being  that  prevailing  at  the  time  of 
breach  of  contract,  at  which  time  the 
dollar  was  of  much  less  value  than  at 
the  time  of  the  trial,  as  compared  with 
sterling. 

It  will  be  observed  that  reverse  as- 
pects of  the  exchange  question  are  pre- 
sented in  such  cases  as  Lebeaupin  v. 
Crispin  (Eng.)  supra,  and  the  report- 
ed case  (Di  Ferdinando  v.  Simon 
Smits  &  Co.)  ante,  358 ;  that  is,  that  the 
interests  of  the  plaintiffs  in  the  two 
actions  were  directly  opposite.  In  the 
former  case,  as  respects  British  mon- 
ey, the  dollar  had  appreciated  in  value, 
while  in  the  latter  case  the  lire  had 
depreciated  in  value,  so  that  while  in 
the  former  case  it  was  to  the  plain- 
tiff's interest  that  the  rate  of  «Echange 
should  be  taken  as  of  the  date  of  the 
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trial,  in  the  latter  case  it  was  to  the 
plaintiff's  interest  that  the  rate  at  the 
time  of  the  breach  of  contract  should 
prevail. 

The  fact  that  there  is  an  element  of 
speculation  and  of  uncertainty  as  to 
the  damasres,  in  case  the  rate  of  ex- 
change is  taken  as  of  the  date  of  trial 
or  judgment,  is  one  of  the  points  in 
the  reasoning  of  the  court  in  the  Le- 
beaupin  Case  (Eng.)  supra,  in  favor 
«f  the  application  of  the  rate  as  of  the 
<late  of  breach  of  contact.  It  was 
said:  "To  hold  otherwise  would  pro- 
duce extraordinary  results.  The  dam- 
ages payable  would  depend  partly  on 
the  date  when  the  plaintiff  issued  his 
writ,  partly  on  the  length  of  the  inter- 
locutory proceedings,  partly  on  the  ill- 
ness or  good  health  of  the  parties  as 
the  trial  approached,  partly  on  the 
number  of  prior  cases  which  occupied 
the  time  of  the  court,  and  partly  on 
whether  the  judge  reserved  his  deci- 
sion or  not.  They  might  depend  also 
Dn  whether  judgment  was  entered  for 
the  plaintiff  by  the  judge  of  first  in- 
stance, or  by  the  court  of  appeal,  or 
by  the  House  of  Lords.  Such  a  state 
of  tilings  would,  I  think,  be  most  un- 
satisfactory. It  would  encourage  a 
plaintiff  to  hasten  or  postpone  the  trial 
according  to  his  view  of  the  njoney 
market,  and  he  might  gamble  on  the 
rate  of  exchange.  If  the  damages  are 
fixed  as  at  the  date  of  breach  where 
the  contract  is  wholly  to  be  performed 
in  England,  such  also,  I  think,  should 
be  the  result  where  the  breach  is  out 
of  England.  There  should  not  be  vary- 
ing rules  in  such  a  case.  If  the  dam- 
ages are  once  crystallized  at  the  date 
of  breach,  then  a  definite  date  is  given 
for  the  ascertainment  of  exchange, 
and  the  amount  found  payable  at  the 
bearing  is  awarded  without  regard  to 
the  fluctuations  of  the  possible  date 
of  trial."  See,  in  this  connection, 
Hawes  v.  Woolcock  (Wis.)  infra. 

The  American  courts  cannot,  appar- 
ently, be  regarde4  as  having  definite- 
ly adopted  a  settled  rule  as  to  the  time 
at  which  the  rate  of  exchange  should 
be  computed,  in  actions  for  breach  of 
contracts  to  be  performed  in  a  for- 
«ign  country.  While  there  is  author- 
ity to  the  general  effect  that  the  .rate 


existing  at  the  time  of  the  trial  should 
govern,  this  rule  has  not  prevailed  ui 
all  cases.  Many  of  the  actions  wen 
not  for  unliquidated  damages,  bat 
were  merely  to  recover  a  certain  3iun 
of  money,  and  the  English  decisions 
above  cited  have  called  attention  to 
the  fact  that  the  American  courts  have 
sometimes  failed  to  distinguish,  on 
the  point  under  consideration,  be- 
tween an  action  merely  for  a  certain 
sum  of  money  and  an  action  for 
breach  of  contract  for  unliquidated 
damages.  It  seems  that  there  is  plaa- 
Bible  ground  for  a  distinction  between 
these  two  classes  of  cases.  For  in- 
stance, if  the  agreement  is  to  pay  a 
certain  number  of  American  dollars, 
and  action  is  brought  in  England  for 
nonpayment,  it  is  not  clear  from  the 
above  English  authorities  that  the 
courts  would  not  permjt  recovery  of  a 
sufficient  number  of  pounds  sterling 
to  equal  the  number  of  American  dol- 
lars computed  at  the  time  of  the  judg- 
ment ;  in  other  words,  that  they  would 
not,  in  such  a  case,  adopt  the  rate  of 
exchange  prevailing  at  the  time  of  the 
rendition  of  the  judgment,  rather  than 
at  the  time  of  the  breach  of  contract 
to  pay.  Since  the  American  authori- 
ties are  mostly  cases  where  the  action 
was  to  recover  a  certain  sum  of  mon- 
ey, they  may  perhaps  be  distinguished 
on  this  ground  from  the  British  aa- 
thorities  cited  above,  where  the  action 
was  for  unliquidated  damages. 

It  was  said  in  Lee  v.  Wilcocks 
(1819)  6  Serg.  &  R.  (Pa.)  48,  that  the 
settled  rule  is,  where  foreign  money 
is  the  object  of  the  action,  to  fix  the 
value  according  to  the  rate  of  ex- 
change at  the  time  of  trial.  In  this 
case  the  payment  was  evidently  to  be 
made  in  the  Turkish  piaster,  but  the 
nature  of  the  contract  does  not  ap* 
pear,  nor  is  it  shown  where  the  con* 
tract  was  made,  or  where  it  was  pay- 
able, and  the  point  is  not  discussed  be- 
yond this  statement. 

And  it  was  held  in  Marburg  v.  Mar- 
burg (1866)  26  Md.  8,  90  Am.  Dec.  84, 
that  the  amount  recoverable  by  a  resi- 
dent of  a  European  state,  suing  in  this 
country  for  a  debt  payable  in  Europe, 
should  be  computed  according  to  the 
rate  of  exchange  at  the  time  of  the 
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trial.  This  decision  is  approved  in 
Capron  v.  Adams  (1868)  28  Md.  529, 
where  the  court  stated  that  whenever 
a  debt  payable  In  one  country  is  sued 
for  in  another,  the  plaintiff  is  entitled 
to  recover  a  aum  sufficient,  as  of  the 
day  of  trial,  to  replace  the  money  in 
the  country  where,  by  the  tennit  of  the 
contract,  it  was  to  be  paid. 

The  rule  that  the  rate  of  exchange 
prevailing  at  the  time  of  the  trial 
should  govern  on  an  action  on  a  note 
payable  in  foreign  money  is  sustained 
by  Hawes  v.  Woolcock  (1870)  26  Wis. 
629,  where  a  note,  payable  in  1876, 
was  made  for  a  stated  sum  in  Canadian 
currency.  At  the  time  the  note  be-, 
came  due  the  premium  on  Canadian 
currency,  as  regards  that  of  the  Unit- 
ed States,  was  37  per  cent,  while  at  the 
time  of  the  trial  it  was  only  about  19 
per  cent.  In  the  meantime  a  payment 
in  American  money  had  been  made  on 
the  note.  The  court  held  that  credit 
should  be  allowed  for  this  payment 
at  the  rate  of  exchange  prevailing  at 
the  time  it  was  made,  and  that  the 
rate  at  the  time  of  the  trial  or  Judg- 
ment should  govern  as  to  the  balance 
due.  It  was  said:  "Perhaps  a  strict 
application  of  logical  reasoning  to  the 
question  would  lead  to  the  result  that 
Uie  premium  should  be  estimated  at 
the  rate  when  the  note  fell  due.  That 
was  when  the  money  should  have  been 
paid,  and  when  the  default  in  perform- 
ing the  contract  occurred.  This  con- 
clusion would  be  supported  by  the 
analogy  derived  from  the  rule  of  dam- 
ages on  contracts  to  deliver  specific 
articles,  fixing  the  market  price  at  the 
time  when  they  ought  to  have  been 
delivered  as  the  criterion.  This  rule 
might  sometimes  be  to  the  advantage 
of  the  holder  of  the  note,  as  in  the 
present  case.  In  other  cases,  where 
the  premium  was  less  at  the  time  the 
note  became  due  than  at  the  time  of 
trial,  it  would  be  to  his  detriment. 
And  in  view  of  these  uncertainties  and 
fluctuations  in  the  rate,  upon  grounds 
of  policy  as  well  as  for  its  tendency 
to  do  as  complete  justice  between  the 
parties  as  is  possible,  we  have  come 
to  the  conclusion  that  the  true  rule  in 
such  cases  is  to  give  judgment  for 
such  an  amount  as  will,  at  the  time  of 


the  judgment,  purchase  the  amount 
due  on  the  note  in  the  funds  or  cur- 
rency in  which  it  is  payable.  To  ac- 
complish this,  of  course,  the  premium 
shoald  be  estimated  at  the  rate  pre- 
vailing at  the  time  of  trial.  By  this 
rule,  the  holder  would  neither  gain 
nor  lose  by  the  fiuctuations  in  the 
rate,  but  whenever  he  obtained  a  judg- 
ment would  obtain  it  for  a  sum  which 
would  then  procure  him  the  exact 
amount  to  which  he  was  entitled  in 
the  proper  currency.  This  does  com- 
plete justice  between  the  parties,  and 
seems,  therefore,  to  indicate  the  true 
ffictent  to  which  the  difference  of  ex- 
change in  such  cases  should  affect  the 
amount  of  recovery." 

In  connection  with  the  above  case, 
attention  is  called  to  Lebeaupin  v. 
Crispin  [1920]  2  K.  B.  (Eng.)  714,  89 
L.  J.  K.  B.  N.  S.  1024j  supra,  where  the 
British  court,  in  an  action  by  the  buy- 
er against  the  seller  for  breach  of  con- 
tract, took  the  view  that  the  uncer- 
tainty of  the  damages,  in  case  the  rate 
of  exchange  was  taken  as  of  the  date 
of  the  trial,  was  a  ground  for  adopt- 
ing the  rate  prevailing  at  the  time  of 
breach  of  contract. 

It  is  said  in  Burgess  v.  Alliance  Ins. 
Co.  (1365)  10  Allen  (Matt.)  221.  that 
if  the  market  value  of  exchange  should 
be  regarded,  the  amount  to  be  paid  to 
constitute  an  indemnity  would  depend 
on  the  rate  of  exchange  when  the  debt 
should  finally  be  collected  on  the  ex- 
ecution. But  this  statement  was  un- 
necessary to  the  decision,  as  it  was 
held  that  the  par  of  exchange,  and 
not  the  current  rate  of  exchange, 
should  govern,  in  an  action  on  an  in- 
surance policy  on  property  in  a  for- 
eign country.   See  this  case,  infra. 

And  although  the  point  was  not  dis- 
cussed, the  case  of  Robinson  v.  Hall 
(1864)  28  How.  Pr.  (N.  Y.)  342,  a  dis- 
trict court  case,  supports  tiie  rule  ap- 
parently that  in  an  action  for  money 
due  the  rate  of  exchange  at  the  time 
of  the  trial,  rather  than  at  the  time 
of  breach  of  contract,  governs.  This 
was  an  action  to  recover  £6  lent  in 
England,  to  be  repaid  on  the  arrival 
of  the  parties  in  New  York.  It  ap- 
pears that  MB  sterling  was  worth  in 
the  market  f78  on  the  day  when  the 
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debt  was  payable,  and  $67  on  the  day 
of  trial.  And  the  court  held  that  the 
latter  sum  was  the  measure  of  dam- 
ages. 

That  exchange  should  be  calculated 
according  to  the  rate  prevailing  at  the 
time  of  the  trial  is  the  statement  in 
the  syllabus  in  Smith  v.  Shaw  (1808) 
2  Wash.  C.  C.  167.  Fed.  Gas.  No.  13,- 
107.  But  it  should  be  observed  tiiat 
in  this  case  the  court  was  not,  appar- 
ently, considering  whether  the  rate  of 
exchange  prevailing  at  the  time  of  the 
breach  of  contract,  or  that  existing  at 
the  time  of  the  trial,  should  govern, 
but  rather  whether  the  par  of  ex- 
change or  the  rate  existing  at  the  time 
of  the  trial  should  govern.  The  ac- 
tion was  by  an  English  merchant  on 
an  account  of  gopds  shipped  to  the 
defendant's  testator,  and  the  court 
said  merely  that,  this  being  a  sterling 
debt,  the  question  was  whether  it 
should  be  **turned  into  currency  at  the 
par  of  exchange,  or  at  the  present 
rate/'  and  held  that  it  should  be  at  the 
"present  rate." 

But  that  tiie  rate  of  exchange  pre- 
vailing at  the  time  of  the  trial  is  not 
necessarily  the  proper  rate  in  com- 
puting the  amount  due  in  foreign  mon- 
ey is  supported  by  the  case  of  Butler 
V.  Merchant  (1894)  —  Tex.  Civ.  App. 
— ,  27  S.  W.  193,  where,  in  an  action 
to  recover  on  a  loan  of  1,000  Mexican 
dollars  made  by  the  plaintiff  to  the  de- 
fendant, it  was  contended  that  the 
plaintiff  could  not  recover  more  than 
the  value  of  the  Mexican  dollar  at  the 
time  of  the  Irial,  which  was  only  66 
cents.  But  this  contention  was  over- 
ruled, the  court  holding  that  it  was 
not  erroneous  to  permit  recovery  on 
the  basis  of  80  cents  on  the  dollar, 
where  it  appeared  that  between  the 
time  when  the  money  was  payable  and 
the  beginning  of  the  action  the  value 
of  the  Mexican  dollar  in  money  of  the 
United  States  ranged  from  69  to  92 
cents.  The  court  said  that  the  plain- 
tiff should  not  be  made  to  lose  by  the 
failure  of  the  defendant  to  repay  at 
the  proper  time  the  money  he  owed. 

And  Forbes  v.  Murray  (1869)  3  Ben. 
497,  Fed.  Cas.  No.  4,928,  lends  some 
support,  perhaps,  to  the  rule  that  the 
actual  rate  of  exchange  existing  at 


the  time  of  the  breach  of  contract 
should  govern.  This  was  a  libel  to 
recover  freight  for  transportation  of 
goods  from  another  country,  and  the 
court,  assuming  that  the  provision  is 
the  bill  of  lading  for  payment  of  the 
freight  at  a  specified  number  of 
pounds  referred  to  English  money, 
held  that  the  libellants  were  entitled 
to  recover  such  a  sum  as  might  be 
shown  by  the  evidence  was  the  equiva- 
lent in  New  York,  in  gold  and  silver 
money  of  the  United  States,  of  the 
specified  amount  of  British  coin,  on 
the  date  the  same  was  payable.  It 
does  not,  however,  appear  that  the 
rate  of  exchange  had  varied  between 
*  the  date  of  breach  of  contract  and  of 
the  trial ;  and  the  question  whether,  io 
case  of  a  differrat  rate  at  the  time  of 
trial,  that  rate  should  govern,  is  not 
discussed. 

In  the  recent  case  of  Revillon  v. 
Demme  (1920)  114  Misc.  1,  186  N.  Y. 
Supp.  443,  it  was  held  that  the  rate 
of  exchange'prevailing  at  the  time  of 
the  beginning  of  the  action  shoaUl  be 
taken  in  computing  the  amount  due, 
where  the  action  was  based  on  notes 
payable  in  France  in  1915,  executed 
between  residents  of  that  country  for 
the  purchase  price  of  shares  of  stock 
in  a  French  corporation.  The  ques- 
tion submitted  was  whether  the 
amount  of  the  judgment  in  dollars 
should  be  computed  (1)  at  the  par  of 
exchange,  or  (2)  at  ttie  rate  of  ex- 
change at  the  maturity  of  the  not^  or 
(3)  at  the  rate  of  exchange  at  the  date 
of  commencement  of  the  action,  or  (4) 
at  the  rate  of  exchange  at  the  date  of 
the  trial  and  entry  of  the  judgment 
The  court  said  that  the  rule  as  to  the 
measure  of  damages  which  should  be 
applied  was  to  pay  the  creditor  the  ex- 
act sum  which  he  ought  to  have  re- 
ceived in  France,  and  that  the  appli- 
cation of  this  rule  required  the  court 
to  render  judgment  for  such  sum  of 
dollars  as  would  be  equivalent  to  the 
amount  of  principal  and  interest  of 
the  notes  in  francs,  computed  either 
at  the  rate  of  exchange  at  the  time  of 
the  commencement  of  the  action,  or  at 
the  rate  at  the  time  of  the  judgment, 
and  not  at  the  par  rate  of  exchange; 
that  to  compute  the  sum  due  at  the 
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par  rate  of  exchange  would  be,  in  ef- 
fect, to  require  the  defendant  to  pay 
in  gold,  although  the  notes  were  not 
made  payable  in  gold;  that  the  plain- 
tiffs loss  in  the  transaction  by  reason 
of  the  depreciation  in  French  money 
did  not  arise  or  result  from  the  defend- 
ant's breach  of  contract  in  not  pay- 
ing the  notes  when  they  became  due; 
but  that  it  would  be  presumed;  in  the 
absence  of  evidence  to  the  contrary, 
that  the  law  of  France  was  similar  to 
our  own,  and  that  therefore,  under  the 
French  law,  the  loss  from  the  depre- 
ciation of  the  money  of  that  country 
was  not  an  element  of  the  recoverable 
damages,  and  that  the  only  damages 
that  might  be  recovered  for  non- 
payment of  money  was  interest. 
The  court  said:  "As  between  the 
rate  of  exchange  at  the  commence- 
ment of  the  action  and  the  rate  of  ex- 
change at  the  time  of  judgment,  it 
seems  to  me  that  the  rate  at  the  com- 
mencement of  the  action  is  the  proper 
rate  to  be  employed  in  computing  the 
amount  of  the  judgment.  The  notes 
became  payable  in  dollars  upon  plain- 
tiff's demanding  of  defendant  their 
payment  in  this  state.  The  commence- 
ment of  the  action  was  equivalent  to 
such  a  demaild.  The  amount  due  in 
dollars  depended  upon  the  rate  of  ex- 
change existing  at  the  time  of  Ihe 
demand,  or,  in  this  case,  the  com- 
nencement  of  the  action.  Under  the 
law  of  this  state  it  was  the  defendant's 
duty  forthwith,  upon  demand,  to  pay 
the  amount  in  dollars,  and  he  should 
not  be  permitted  to  take  advantage  of 
a  change  in  the  rate  of  exchange  in 
his  favor,  by  withholding  payment." 

The  rate  of  exchange  at  the  date  of 
the  entry  of  the  decree  was  applied  in 
The  Saigon  Maru  (1920)  267  Fed.  881, 
where  the  liability  of  an  export  lumber 
company  for  failure  to  deliver  lumber 
to  a  purchaser  in  India  had  been  liq- 
uidated in  the  money  of  that  country 
and  constituted  one  of  the  elements  of 
damages  which  the  company  was  en- 
titled to  recover  from  the  vessel  for 
failure  to  carry  a  full  load. 

The  question  whether  the  rate  of 
exchange  existing  at  the  time  of  the 
breach  of  contract,  or  at  the  time  of 
the  trial,  should  govern,  was  avoided 
11  A.L.IL— 24. 


in  Reiser  v.  Parker  (1868)  1  Low.  Dec. 
262,  Fed.  Cas.  No.  11,685,  by  the  adop- 
tion of  the  rule  that  the  value  of  the 
English  pound  (the  action  being  by  a 
resident  of  England  to  recover  a  bal- 
ance of  a  certain  number  of  pounds 
for  goods  sold)  should  be  computed 
on  a  gold  basis,  which  in  actual  value 
in  dollars,  thus  computed,  had  not 
varied  materially,  but  was  at  the  rate 
of  $4.86  to  the  pound  both  at  the  time 
of  the  breach  of  contract  and  at  the 
time  of  the  trial,  although  in  Treasury 
notes  the  pound  was  worth  $11  at  the 
time  of  the  breach  of  contract,  and 
96.64  at  the  time  of  the  trial. 

And  in  Ladd  v.  Arkell  (1876)  8 
Jones  &  S.  (N.  Y.)  160,  where  a  bal- 
ance was  due  the  plaintiff  from  the 
defendant  for  the  sale  of  goods  in 
England,  the- proceeds  being  expressed 
in  English  pounds,  the  court  held  that 
the  plaintiff  was  entitled  to  have  the 
pounds  turned  into  gold  at  the  time 
the  debt  became  due,  that  the  cur- 
rency value  of  gold  at  that  time,  and 
interest  thereon,  was  the  correct  meas- 
ure of  damages,  and  that  it  was  erro- 
neous to  add  thereto  the  exchange  on 
England.  The  court,  however,  called 
attention  to  the  fact  that  the  contract 
was  made,  and  the  debt  was  incurred 
in  New  York,  and  that,  when  paid,  the 
amount  of  the  judgment  would  not  be 
transmitted  to  England,  but  would  be 
retained  here. 

There  are  several  other  cases  also, 
decided  at  a  time  when  gold  was  at  a 
premium,  holding  that  payment  should 
be  made  in  gold  or  silver,  or  its  equiva- 
lent in  legal  tender  notes,  thus  reliev- 
ing against  the  injustice  of  permitting 
payment  in  a  depreciated  currency 
without  reference  to  the  rate  of  ex- 
change. 

Thus,  in  Benners  v.  Clemens  (1868) 
68  Pa.  24,  an  action  to  recover  the  bal- 
ance of  a  debt  contracted  in  England, 
which  the  court  held  was  payable  in 
the  legal  currency  of  that  country,  it 
was  held  that  recovery  should  be  on  a 
gold  basis;  and  that,  as  the  payment 
in  this  country  might  be  made  in  legal 
tender  notes,  the  judgment  should  be 
the  value-  of  the  gold  in  such  notes, 
with  interest. 

And  where  the  defendant,  in  charge 
of  the  plaintiff's  ship,  collected  freight 
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in  Liverpool,  in  sterling,  it  was  held 
in  Bush  v.  Baldrey  (1866)  11  Allen 
(Mass.)  367,  that  he  was  accountable 
therefor  at  the  par  rate  "on  a  specie 
basis,"  and  not  at  the  current  rate  of 
exchange  based  on  United  States  pa- 
per currency.  The  court  said  the  rule 
is  clearly  settled  that,  "when  a  debt 
is  due  or  a  payment  made  in  the  cur- 
rency of  a  foreign  country,  its  amount 
is  to  be  computed  in  the  currency  of 
the  United  States  according  to  the  real 
par  of  exchange;  that  is.  by  ascertain- 
ing what  sum  the  standard  cx)in  of  one 
will  produce,  of  equal  weight  and  f.ne- 
ness,  in  the  currency  of  the  other. 
Com.  V.  Haupt  (1865)  10  Allen  (Mass.) 
38;  Hussey  v.  Farlow  (1864)  9  Allen 
(Mass.)  263.  This  is  an  absolute 
standard,  not  liable  to  vary  with  the 
causes  which  produce  fluctuations  of 
exchange;  and,  in  the  absence  of  any 
special  contract,  appears  to  be  the 
most  practical  and  just." 

Alsa  in  Stringer  v.  Coombs  (1878) 
62  Me.  160, 16  Am.  Rep.  414,  the  couri 
in  considering  whether  a  commission 
payable  in  London  in  "hard  Spanish 
dollars,"  which  by  statute  in  the  Unit- 
ed States  were  the  equivalent  of  our 
silver  dollars,  should  be  paid  in  cur- 
rency or  in  coin,  stated  that  the  plain- 
tiff was  "entitled  to  payment  in  coin 
or  in  currency  equivalent  in  value  to 
the  coin  when  and  where  the  debt  was 
payable.  The  value  of  legal  tender' 
notes  may  change  between  the  date  of 
a  writ  and  the  rendition  of  judgment 
— between  the  date  of  an  execution 
and  any  service  thereon.  If  judgment 
were  to  be  rendered  for  the  amount 
due  in  the  currency  of  the  country, 
the  plaintiffs  might  receive  more  or 
less  than  was  due,  as  the  currency 
should  oscillate  in  value." 

There  are  a  number  of  American 
authorities  to  the  effect  that  the  rate 
of  exchange  in  an  action  for  money 
due  and  payable  in  a  foreign  country 
should  not  be  taken  into  consideration 
at  all  in  computing  the  sum  due  in 
American  money,  but  that  the  par  of 
exchange  should  govern.  However, 
the  weight  of  authority,  outside  of 
Massachusetts  and  New  York,  appears 
to  be  in  favor  of  measuring  the 
amount  of  damages  or  debt,  where 
payable  in  foreign  money,  by  means  of 


the  rate  of  exchange  between  the  two 
countries.  In  addition  to  several  of 
the  cases  already  cited,  which  may  ap- 
parently be  regarded  as  supporting 
the  view  that  only  the  par  of  exchange, 
and  not  the  current  rate  of  exchange, 
should  be  considered  in  computing  the 
amount  due,  attention  is  called  to  the 
following  cases  which  are  to  this  ef- 
fect: Adams  v.  Cordis  (1829)  8  PlcL 
(Mass.)  260  (where  debtor  of  English 
creditor  was  summoned  on  trustee 
process) ;  Alcock  v.  Hopkins  (1850)  6 
Cush.  (Mass.)  484  (action  by  English 
merchant  for  price  of  goods  sold  to 
dealer  in  Boston) ;  Lodge  v.  Spooner 
(1857)  8  Gray  (Mass.)  166;  Com.  v. 
Haupt  (1865)  10  Allen  (Mass.)  38; 
Burgess  v.  Alliance  Ins.  Co.  (1865) 
10  Allen  (Mass.)  221;  Swanson  v. 
Cooke  (1866)  45  Barb.  (N.  Y.)  574; 
Rice  V.  Ontario  S.  B.  Co.  (1869) 
66  Barb.  (N.  Y.)  887;  Martin  v. 
Franklin  (1890)  4  Johns.  (N.  Y.) 
124.  See  also  Scofield  v.  Day  (1822) 
20  Johns.  (N.  Y.)  102  (assumpsit  on 
note  made  in  Canada  payable  to  a 
resident  of  England) ;  and  Hussey  v. 
Farlow  (1864)  9  Allen  (Mass.)  268 
(the  court  saying  that  it  was  well  sa- 
iled in  that  state  that,  except  in  the 
case  of  commercial  paper,  no  allow- 
ance is  made  for  exchange,  unless 
there  is  a  special  agreement  in  regard 
to  it  between  the  contracting  parties). 

The  decisions  computing  the  amount 
payable  in  dollars  at  the  par  rate  of 
exchange  were  referred  to,  but  not 
followed,  in  the  recent  case  of  Revil- 
Ion  V.  Demme  (1920)  114  Misc.  1, 185 
N.  Y.  Supp.  443,  set  out  supra,  where 
the  action  was  on  notes  made  payable 
in  France,  between  residents  of  that 
country. 

As  to  the  meaning  of  "par  of  ex- 
change," it  is  said  in  Sutherland  on 
Damages.  4th  ed.  §  212:  "The  gold 
and  silver  coins  of  one  country  oftm 
circulate  as  money  in  other  countries 
and  are  current  at  t^eir  value,  which 
is  capable  of  equivalent  expression  in 
the  local  currency.  Whatever  the 
coinage,  a  like  amount  of  these  pre- 
cious metals  will,  in  all  forms  of  coined 
money,  be  of  like  intrinsic  value,  de- 
pending for  its  equality  on  weight  and 
fineness.  An  amount  stated  in  one 
currency  which  is  an  equivalent  for 
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the  same  value  expressed  in  another 
ia  the  par  of  exchange;  it  is  a  literal 
translation  of  the  language  of  value 
in  one  country,  or  current,  into  that 
of  equal  value  in  another.  The  true 
par  of  exchange  between  two  countries 
is  the  equivalent  of  a  certain  amount 
of  the  currency  of  one  in  the  cur- 
rency of  the  other,  supposing  the  cur- 
rency of  both  to  be  at  the  precise 
weight  and  purity  fixed  by  their  re- 
spective mints;  or,  in  other  words,  it 
is  the  amount  which  the  standard  coin 
of  either  country  would  produce  when 
coined  at  the  mint  of  the  other." 

la  Martin  v.  Franklin  (N.  Y.)  su- 
pra, where  an  action  of  assumpsit  was 
brought  by  an  English  merchant  for 
the  value  of  goods  sold  in  England,  it 
was  contended  that,  as  the  plaintiff 
was  entitled  to  his  money  in  that  coun- 
try, he  ought  to  be  allowed  the  price 
of  bills  of  exchange,  or,  in  other 
words,  the  rate  of  exchange  which  it 
would  cost  to  remit  the  money  to  that 
country.  But  in  answer  to  this  argu- 
ment the  court  said:  "The  debt  is  to 
be  paid  according  to  the  par,  and  not 
the  rate  of  exchange.  It  is  recover- 
able and  payable  here  to  the  plaintiffs 
or  their  agent;  and  the  courts  are  not 
to  inquire  into  the  disposition  of  the 
debt,  after  it  reaches  the  hands  of  the 
agent.  He  may  remit  the  debt  to  his 
principal  abroad,  in  bills  of  exchange, 
or  he  may  invest  it  here  on  his  behalf, 
or  transmit  it  to  some  other  part  of 
the  United  States,  or  to  other  coun- 
tries, on  the  same  account.  We  can- 
not trace  the  disposition  which  is  to 
take  place,  subsequent  to  the  recovery, 
nor  award  special  damages  upon  such 
uncertain  calculations.  All  that  the 
plaintiffs  can  ask  is  their  debt,  justly 
liquidated  and  paid,  in  the  lawful  cur- 
rency of  the  United  States.''  The 
same  reasoning  was  approved  by  the 
Massachusetts  court  in  Adams  v.  Cor- 
dis (Mass.)  supra. 

Among  possibly  other  cases  of  the 
kind  is  Burgess  v.  Alliance  Ins.  Co. 
(1866)  10  Allen  (Mass.)  221,  supra, 
whete,  in  an  action  on  an  insurance 
policy,  expressed  in  dollars,  on  prop- 
erty in  Cuba,  the  court  said  that  the 
question  was  whether,  in  case  of  a 
partial  loss  of  property  situated  in  an- 
other country  and  insured  here,  in 


computing  the  sum  to  be  recovered, 
anything  should  be  allowed  for  the  ex- 
pense of  transmitting  to  that  country 
the  sum  of  money,  which,  if  paid  there, 
would  furnish  an  equivalent  for  the 
value  of  the  property  destroyed  by 
fire.  In  answer  to  this  question  it  was 
said:  "We  are  of  opinion  that  no  such 
allowance  can  legally  be  made.  In 
other  words,  nothing  can  be  added  for 
the  cost  of  exchange,  in  transmitting 
the  funds  which  are  of  intrinsically 
equal  value  in  this  country  with  those 
which  r^resent  the  pecuniary  meas- 
ure of  the  loss  in  the  country  where 
it  occurred.  .  .  ,  The  argument  for 
the  plaintiffs  is  that  the  contract  of 
insurance  is  a  contract  of  indemnity; 
and  that  an  indemnity  for  the  loss 
recovered  here  is  such  a  sum  of  money 
as  would  purchase  a  remittance, 
which,  when  collected  at  the  place 
where  the  loss  occurred,  would  be  an 
exact  equivalent  there  to  the  value  of 
the  property  destroyed.  ...  It  is 
true  that  the  object  of  a  policy  of  in- 
surance is  indemnity  to  the  insured; 
but  the  standard  of  value  used  in  esti- 
mating the  amount  of  the  loss  may 
no^  under  all  circumstances,  produce 
the  result  of  giving  an  exact  indem- 
nity at  the  place  where  a  judgment  is 
recovered  upon  the  policy.  The  best 
practical  rule  for  indemnity  seems 
to  us  to  be,  to  estimate  the  loss  at  the 
place  where  it  occurred  in  the  cur- 
rency of  that  country,  and  then  to  find 
the  equivalent  in  the  country  where 
suit  is  brought,  by  determining  the  ac- 
tual intrinsic  value  of  the  currency 
of  that  country  as  compared  with  that 
of  the  other,  thus  computing  the  value 
according  to  the  real  par  of  exchange.'* 

And  it  was  held  also  in  Burgess  v. 
Alliance  Ins.  Co.  (Mass.)  supra,  thai 
the  above  conclusion  was  not  affected 
by  the  fact  that  the  policy  contained 
a  clause  giving  the  insurer  the  right 
to  replace  the  property  destroyed  by 
other  property  of  like  kind  and  value. 

In  an  action  for  failure  to  pay  pas- 
sage money,  expressed  in  the  contract 
in  American  money,  on  the  plaintiff's 
boat  to  China,  payable  in  that  country, 
it  was  held  in  Lodge  v.  Spooner  (1867) 
8  Gray  (Mass.)  166,  supra,  that  the 
stipulated  sum,  with  interest,  without 
exchange  on  China,  was  the  measure 
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of  damages.  This  conclusion  was 
reached  notwithstandinsr  it  was  con- 
ceded that  there  were  no  regular  tri- 
bunals in  China  in  which  the  action 
could  have  been  brought. 

But  it  was  held  in  Nickerson  v.  Soes- 
man  (1867)  98  Mass.  364,  that  the 
current  rate  of  exchange,  and  not  the 
par  rate,  which  was  less  than  the  ac- 
tual rate,  should  govern  in  an  action 
by  a  merchant  against  his  factor  for 
breach  of  contract  in  refusing  to  sur- 
render notes  and  other  evidences  of 
indebtedness  which  the  agent  had  re- 
ceived from  sales  of  merchandise  con- 
signed to  him  in  a  foreign  country, 
the  court  distinguishing  this  case 
from  those  where  the  action  is  on  a 
contract  to  pay  a  certain  sum  of  mon- 
ey in  a  foreign  country.  In  this  case 
the  payment,  if  made  in  the  foreign 
country  and  transmitted  to  this  coun- 
try at  the  current  rate  of  exchange, 
would  have  been  more  valuable  than 
if  made  in  the  United  States  at  the  par 
or  nominal  rate;  in  other  words,  the 
rate  of  exchange  was  favorable  to 
the  foreign  country  as  regards  money 
other  than  gold.  The  court  said: 
"The  question  then  arises  as  to  the 
measure  of  damages.  It  is  to  be  borne 
in  mind  that  this  is  not  a  suit  on  a 
debt  for  a  sum  of  money,  but  is  an 
action  brought  to  recover  damages  for 
the  breach  of  duty  and  of  contract  by 
the  defendants  as  agents  towards  the 
plaintiffs  as  principals.  The  question 
is  not  what  sum  shall  the  plaintiffs 
recover  for  a  sum  of  money  due  and 
owing  as  a  debt  by  the  defendants, 
but  what  sum  will  indemnify  the  for- 
mer for  the  neglect  and  omission  of 
the  latter  to  regard  their  instructions 
and  fulfil  their  duty  under  a  contract 
of  agency.  The  general  rule  on  this 
point  is  perfectly  well  settled.  The 
agent  is  bound  to  make  full  indemnity 
to  his  principal  for  all  loss  or  injury 
caused  by  his  neglect,  misconduct,  or 
other  violation  of  duty.  .  .  .  Clear- 
ly such  indemnity  would  not  be  had, 
if  the  plaintiffs  could  recover  only 
such  sum  in  the  currency  of  this  coun- 
try as  is  nominally  equivalent  to  the 
sum  which  they  would  have  been  en- 
titled to  recover  in  the  currency  of 
Surinam..  It  would  fall  just  so  far 
short  of  full  compensation  for  the  in- 


jury sustained  as  tiiat  sum  In  the  cur- 
rent money  of  the  United  States  is 
worth  less  than  the  same  t?am  esti- 
mated in  the  currency  of  Surinam. 
The  only  just  rule  is  that  in  such  cases 
the  party  who  has  suffered  a  loss  or 
injury  through  the  fault  of  another 
shall  be  allowed  such  sum  in  the  cur- 
rency of  the  place  where  a  suit  is 
brought  as  most  nearly  approximates 
to  that  which  he  would  be  entitled  to 
recover  in  the  country  where  the  in- 
jury or  loss  happened  and  the  damage 
was  sustained.  The  cases  in  which 
actions  have  been  brought  on  a  con- 
tract to  pay  a  certain  sum  of  money 
in  a  foreign  country  depend  on  differ- 
ent principles,  and  are  not  applicable 
to  transactions  like  that  out  of  wMeh 
the  present  action  has  arisen." 

And  in  other  cases  it  has  been  held 
that  the  actual  difference  of  exchange 
between  the  two  countries  should  be 
considered. 

Thus,  in  Hawes  v.  Woolcock  (1870) 
26  Wis.  629,  the  court,  citing  New 
York  and  Massachusetts  cases,  said 
there  were  authorities  supporting  the 
proposition  that,  where  a  note  is  pay- 
able in  the  currency  of  a  foreign  coun- 
try and  is  sued  upon  in  this  country, 
the  difference  of  exchange  between 
the  two  countries  should  not  be  con- 
sidered at  all  in  determining  the 
amount  of  recovery;  but  that  the 
weight  of  authority  appeared  to  be  the 
other  way,  and  at  all  events  that  court 
had  adopted  the  opposite  rule, — citing 
Pfeil  V.  Higby  (1866)  21  Wis.  248, 
where  it  was  held  that  one  who  had 
been  obliged  to  pay  an  obligation  for 
a  certain  number  of  pounds  sterling 
at  Riga,  and  who  had  discharged  the 
same  by  procuring  exchange  on  Great 
Britain  and  paying  therefor  in  legal 
tender  notes,  could  recover  from  the 
defendant,  who  had  assumed  the  lia- 
bility and  agreed  to  indemnify  the 
plaintiff  against  this  obligation,  for 
the  amount  which  the  plaintiff  had 
paid,  including  exchange,  the  court 
stating  that  the  weight  of  authority 
allowed  the  creditor  the  rate  instead 
of  the  par  of  exchange. 

The  general  rule  was  said  in  Grant 
V.  Healey  (1839)  3  Sumn.  623,  Fed. 
Cas.  No.  5,696,  to  be  that,  whenever  a 
debt  is  made  payable  in  one  country 
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and  is  afterwards  sued  for  in  another 

country,  the  creditor  is  entitled  to  re- 
ceive the  full  amount  necessary  to 
replace  the  money  in  the  country 
where  it  ought  to  have  been  paid,  with 
interest  for  the  delay;  and  that  in 
every  such  case  the  plaintiff  is,  there- 
fore, entitled  to  have  the  debt  due  to 
him  first  ascertained  at  the  par  of  ex- 
change between  the  two  countries,  and 
then  to  have  the  rate  of  exchange  be- 
tween those  countries  added  to,  or 
subtracted  from,  the  amount,  as  the 
case  may  require,  in  order  to  replace 
the  money  in  the  country  where  it 
ought  to  have  been  paid. 

But  in  Grant  v.  Healey  (Fed.)  su- 
lOB,  where  an  advance  had  been  made 
of  a  certain  number  of  pounds  ster- 
ling, by  a  resident  of  Boston,  to  pur- 
chase goods  for  shipment  to  Austria, 
it  was  held  that  the  repayment  was  to 
be  made  in  this  country,  and  that 
therefore  the  par  of  exchange,  and  not 
the  actual  rate  of  exchange,  or  the 
amount  necessary  to  transmit  the  debt 
to  Austria,  should  govern.  In  this 
connection,  see  also  Capron  v.  Adams 
(1868)  28  Md.  S29,  as  to  the  effect  of 
custom.  -  . 

And  the  rule  was  stated  as  follows 
in  Marburg  v.  Marburg  (1866)  26  Md. 
8,  90  Am.  Dee.  84:  ■  "A  creditor  suing 
here  for  an  amount  payable  to  him  in 
a  foreign  country,  in  the  carrency  of 
that  country,  is  entitled  to  recover  an 
amount  sufficient  to  produce  the  sum 
of  the  debt  where  it  was  made  pay- 
able; or,  in  other  words,  an  amount 
equal  to  what  he  must  pay  to  remit 
the  debt  to  the  place  where  it  was 
payable." 

A  well-considered  statement  of  the 
rule  which  should  be  applied  with  re- 
spect to  the  nominal  par,  or  the  real 
par,  of  exchange,  and  of  the  proper 
relation  to  this  rule  of  the  question  of 
rate  of  exchange,  appears  to  be  that 
found  in  Story  on  Conflict  of  Laws, 
8th  ed.  p.  426.  where  it  is  said:  "The 
proper  rule  would  seem  to  be,  in  all 
cases,  to  allow  that  sum  in  the  cur- 
rency pf  the  country  where  the  suit  is 
brought,  which  should  approximate 
loost  nearly  to  the  amount  to  which 
the  party  is  entitled  in  the  country 
where  the  debt  is  payable,  calculated 


by  the  real  par,  and  not  by  the  nominal 
par,  of  exchange.  This  would  seem 
to  be  the  rule  also  which  is  adopted 
by  foreign  jurists.  In  some  countries 
there  is  an  established  par  of  ex- 
change by  law.  ...  In  other  coun- 
tries the  original  par  has,  by  the  de- 
preciation of  the  currency,  become 
merely  nominal ;  and  there  we  should 
resort  to  the  real  par.  Where  there 
is  no  established  par  from  any  de- 
preciation of  the  currency,  there  the 
rate  of  exchange  may  justly  fitmish  a 
standard,  as  the  nearest  approxima- 
tion of  the  relative  value  of  the  cur- 
rencies." This  rule  has  been  frequent- 
ly approved  by  the  courts.  See,  for 
example,  Hargrave  v.  Creighton  (1873) 
1  Woods,  489,  Fed.  Cas.  No.  6,064  (ac- 
tion on  bill  of  exchange  payable  in 
England) ;  and  Stringer  v.  Coombs 
(1873)  62  Me.  160,  16  Am.  Rep.  414 
(see  this  case,  supra). 

It  was  held  in  Robinson  v.  Hall  - 
(1864)  28  How.  Fr.  (N.  Y.)  342,  a  dis- 
Irict  court  case,  that  the  current  rate 
of  exchange,  and  not  the  par  of  ex- 
change, was  the  measure  of  damages, 
in  an  action  to  recover  £6  lent  in  Eng- 
land which  was  to  be  paid  on  the  ar- 
rival of  the  parties  in  New  York.  Re- 
garding the  matter  of  par  of  exchange, 
the  court  said:  "I  do  not  look  upon 
the  establishment  of  a  par  of  exchange 
in  the  light  of  a  legal  rate  or  statute 
fixing  the  value.  It  is  rather  an  agreed 
and  conventional  standpoint,  to  serve 
as  a  mere  basis  in  estimating  the  ac- 
tual value.  It  supposes  the  currencies 
of  both  nations  to  be  of  the  precise 
weight  and  purity  fixed  by  their  re- 
spective mints,  and  it  should  not, 
therefore,  be  adhered  to  as  a  fixed 
rule  of  value,  where  the  currency  of 
either  country  has  become  depreci- 
ated." 

Although  not  strictly  in  point,  at- 
tention is  called,  as  illustrative  of  oth- 
er cases  of  this  class,  to  Gushing  v. 
Wells,  F.  &  Co.  (1868)  98  Mass.  660, 
an  action  on  contract  to  recover  the 
value  of  90  double  eagles  of  the  coin- 
age of  the  United  States,  delivered  by 
the  plaintiff  to  the  defendant  in 
Modco  for  transportation  to  Massa- 
chusetts, it  being  held  that  this  was  a 
contact  of  bailment  to  carry  and  de- 
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liver  a  specific  article,  the  plaintiff 
being  entitled  to  the  bag  in  which  the 
money  was  delirered  and  to  the  identi- 
cal coins  in  it,  and  therefore  that  he 
could  recover  not  only  the  sum  repre- 
sented by  the  coins  as  money,  but  the 
30  per  cent  additional,  which,  at  the 
time  when  the  package  should  have 
been  delivered,  was  the  premium  on 
gold  in  the  market 

And  although  of  a  somewhat  dif- 
ferent class  of  cases  Uan  the  others 
in  the  "note,  attention  is  called  to 
Rasst  V.  Morris  (1919)  135  Md.  243. 
108  Atl.  787,  an  action  to  recover  the 
value  of  a  certain  sum  of  "Garran- 
cistas  constitutional  Mexican  cur- 
rency," which  was  given  by  the  de- 
fendant to  the  plaintiff  as  the  pur- 
chase price  of  property,  and  which,  it 
was  alleged,  was  spurious,  but  was 
guaranteed  by  the  defendant  to  be 
genuine;  it  being  held  that  the  value 


of  Uexican  currency  in  American 
money  should  not  be  taken  as  of  a  uate 
prior  to  the  time  when  the  plaintiff, 
by  performance  of  conditions  preced- 
ent, had  put  the  defendant  in  default 
under  the  contract  of  sale,  even 
though  the  money  had  been  paid  pre- 
viously. 

In  an  action  to  recover  the  amount 
of  freight,  which  in  the  charter  party 
was  expressed  in  dollars,  payable  on 
discharge  of  the  cargo  in  England,  and 
which  apparently  had  been  paid  in 
part  in  English  money,  it  was  held  in 
Jelison  v.  Lee  (1847)  3  Woodb.  &  M. 
368,  Fed.  Gas.  No.  7,256,  that,  fir  the 
purpose  of  determining  the  balance 
due,  the  English  pound  should  be  com- 
puted at  the  mercantile  rate  of  the 
pound  sterling  in  dollars  in  England, 
rather  than  at  any  rate  fixed  by  Con- 
gress for  the  customhouse. 

R.  E.  H. 
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GEORGE  EUBANKS. 

ir«rth  Carolina  Supreme  Court  ~- Ootoher  18,  i990. 
(—  N.  C.  — ,  104  S.  E.  839.) 

Attachment  —  for  libel  —  injury  to  person. 

1.  Libel  ia  an  injury  to  the  person  within  the  meaning  of  a  statute 
authorizing  attachment  for  any  injury  to  the  person  caused  by  wrongful 
act 

[See  note  on  this  question  beginning  on  page  378.] 

Appearance  —  criminal  attachmoit 

—  effect.  attachment,  without  subjecting  him- 

2.  One  may  appear  and  challenge  self  generally  to  the  jurisdiction  of 
jurisdiction  of  the  court  which  de-  the  court. 

pends  entirely  upon  the  validity  of  an  [See  2  R.  C.  L.  886.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Craven 
County  (Bond,  J.)  discharging  a  writ  of  attachment  in  an  action  brought 
to  recover  damages  for  an  alleged  libel.  Reversed, 
Statement  by  Hoke,  J.:  cured  an  attachnient  in  the  cause, 

On  the  hearing  it  was  made  to  and  same  has  been  levied  on  prop- 
appear  that  the  action  is  for  libel ;  erty  of  the  defendant  situate  within 
that  no  personal  summons  has  been  the  jurisdiction  of  the  court;  that 
thus  far  obtained,  and  plaintiff  is  defendant  has  entered  a  special  ap- 
proceeding  by  publication;  that  on  pearance  and  moved  to  discharge 
proper  affidavits  plaintiff  lias  pro-    the  attachment  on  the  ground  that, 
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under  the  law  of  this  state,  no  at- 
tachment lies  in  an  action  for  libel, 
and,  the  court  bein?  of  this  opinion, 
judgment  was  entered  that  the  writ 
of  attachment  be  discharged,  and 
that  thus  far  no  personal  service  of 
Nimmons  had  been  obtained. 

Plaintiff  having  duly  excepted, 
appealed. 

Messrs.  R.  E.  Whitehurst  and  Gnion 
ft  Gnion,  for  appellant: 

Any  right  of  action  growing  out  of 
an  injury  to  the  person  caused  by 
negligence  or  wrongful  act  will  sup- 
port an  attachment. 

Long  V.  Home  Ins.  Co.  114  N.  C.  465, 
19  S,  E.  347;  Hood  v.  Sudderth,  111 
N.  C.  215,  16  S.  E.  397;  Jones  v.  Town- 
send,  23  Fla.  355,  2  So.  612;  Woodford 
T.  McDaniels.  52  L.R.A.CN.S.)  1218, 
note;  Johnson  v.  Bradstreet  Co.  87  Ga. 
79,  13  S.  E.  250;  Worth  v.  Knicker- 
bocker Trust  Co.  161  N.  C.  191,  65  S. 
E.  918. 

Defendant  has  by  his  motion  en- 
tered a  general  appearance. 

Scott  V.  Mutual  Reserve  Fund  Life 
Asso.  137  N.  C.  516,  60  S.  E.  221; 
Grant  v.  Grant,  159  N.  C.  528,  75  S. 
E.  734;  Wooten  v.  Cunningham,  171 
N.  C.  123,  88  S.  E.  1;  Everett  v.  Wil- 
son, 34  Colo.  476,  83  Pac.  211;  Gorham 
V.  Tanquerry,  68  Kan.  233,  48  Pas. 
916. 

Messrs.  Moore  &  Dunn  and  D.  L. 
Ward,  for  appellee: 

The  judge  has  jurisdiction. 

Gushing  V.  Styron,  104  N.  C.  338,  10 
S.  E.  258;  Zucker  v.  Oettinger,  179  N. 
a  277,  102  S.  E.  413. 

The  defendant  may  enter  special 
appearance  and  move  to  vacate  and 
dismiss.  No  appeal  lies  from  a  find- 
ing by  the  judge  that  defendant  en- 
tered special  appearance. 

Judd  v.  Crawford  Gold  Min.  Co.  120 
N.  C.  399,  27  S.  E.  81 ;  Warlick  v,  Rey- 
nolds, 151  N.  C.  606,  66  S.  E.  657. 

An  attachment  will  not  lie  for  libel. 

Webb  V.  Bowler,  50  N.  C.  (5  Jones, 
L.)  362;  Winfree  v.  Bagley,  10^  N.  G. 
515,  9  S.  £.  198;  Long  v.  Home  Ins. 
Co.  114  N.  C.  470,  19  S.  E.  347;  Pen- 
ooyer  v.  Neff,  96  U.  S.  714,  24  L.  ed. 
56S;  Minga  v.  Zollicoffer,  23  N.  C.  (1 
I»d.  L.)  278;  Addison  v.  Sujette,  50 
S.  C.  192,  27  S.  E.  631. 

Bake,  J.,  delivered  the  opinion  o£ 
the  court: 
Oar  statute  on  the  subject  (Be- 
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visal,  §  758)  provides  that  an  at- 
tachment lies  in  actions  for: 

"1.  Breach  of  contract,  express 
or  implied. 

"2.  Wrongful  conversion  of  per- 
sonal property. 

"3.  Any  other  injury  to  real  or 
personal  property,  in  consequence 
of  negligence,  fraud,  or  other 
wrongful  act. 

■  "4.  Any  injury  to  the  person, 
caused  by  negligence  or  wrongful 
act." 

The  approved  writers  on  the  sub- 
ject, Blackstone,  Kent,  Cooley,  and 
others,  generally  mention  the  se- 
curity of  one's  reputation  and  good 
name  as  among  the  personal  rights 
of  the  citizen  entitled  to  the  protec- 
tion of  the  law,  and,  in  this  view, 
the  language  of  the  A««chm«t- 
fourth  clause  of  this  ««»  itb«M«j»ry 
section  is  broad 
enough  to  include,  and  in  our  opin- 
ion does  include  and  extend  to,  an 
action  for  libeL 

The  decided  cases  on  the  subject 
in  this  and  other  actions  involving 
substantially  the  same  principle  are 
to  like  effect.  Hoover  v.  Palmer,  80 
N.  C.  313 ;  Riddle  v.  MacFadden,  201 
N.  Y.  215,  94  N.  E.  644;  Times- 
Democrat  Pub.  Co.  V.  Mozee,  69  C. 
C.  A.  418,  136  Fed.  761 ;  Johnson  v. 
Bradstreet  Co.  87  Ga.  79,  13  S.  E. 
260;  Jones  v.  Townsend,  23  Fla. 
355,  2  So.  612;  McKenzie  v.  Doran, 
39  Mont.  593, 104  Pac.  677 ;  and  see 
numerous  additional  authorities 
xited  in  Words  &  Phrases,  2d  series, 
voL  3,  p.  1004.  And  in  authorita- 
tive decisions  construing  various 
bankruptcy  statutes,  wherein  judg- 
ments and  claims  grovring  out  of 
wilful  and  malicious  injuries  to  per- 
sona and  property  are  exempted 
from  the  effect  and  operation  of  a 
discharge,  Ubel  has  been  held  to 
come  within  the  exemption,  being 
classed  and  considered  as  an  injury 
to  the  person.  McDonald  v.  Brown, 
23  R.  I.  546,  58  L.R.A.  768,  91  Am. 
St.  Rep.  659,  51  Atl.  213 ;  Sanderson 
v.  Hunt,  116  Ky.  435,  76  S.  W.  179, 
3  Ann.  Cas.  168 ;  Thompson  v.  Judy, 
96  C.  C.  A.  51, 169  Fed.  663. 

In  Johnson  v.  Bradstreet  Go.  87 
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Ga.  79.  13  S.  E.  250,  the  question 
presented  was  whether  a  statute 
withdrawing  from  principle  of 
abatement  by  death  of  the  litigant, 
"actions  for  homicide,  injuries  to 
the  person,  and  injury  to  property" 
extended  to  and  included  actions  for 
libel.  It  was  held  that  same  came 
within  the  provisions  of  the  law,  and 
Lumpkin,  J.,  delivering  the  opinion 
of  the  court,  said:  "If,  however, 
thf  meaning  of  the  words  'injury  to 
person'  cannot  be  deternoined  by  the 
position  of  the  amended  section  in 
the  Code,  it  may  be  arrived  at  by 
reference  to  the  common  law.  At 
common  law  absolute  personal 
rights  were  divided  into  personal 
security,  personal  liberty,  and  pri- 
vate property.  The  right  of  person- 
al security  was  subdivided  into  pro- 
tection to  life,  limb,  body,  health, 
and  reputation.  3  Bl.  Com.  119.  If 
the  right  to  personal  security  In- 
cludes reputation,  then  reputation 
is  a  part  of  the  person,  and  an  in- 
jury to  the  reputation  is  an  injury 
to  the  person.  Under  the  head  of 
'Securi^  in  Person/  Cooley  includes 
the  right  to  life,  immunity  from  at- 
tacks and  injuries,  and  to  reputa- 
tion. Cooley,  Torts,  2d  ed.  23,  24. 
See  also  Pollock,  Torts,  Bou- 
vier  classes  among  absolute  injuries 
to  the  person  batteries,  injuries  to 
health,  slander,  libel,  and  malicious 
prosecutions.  1  Bouvier's  Law 
Diet  6th  ed.  636.  'Person'  is  a 
broad  term,  and  legally  includes  not 
only  the  physical  body  and  memi 
bers,  but  also  every  bodily  sense  and 
personal  attribute,  among  which  is 
the  reputation  a  man  has  acquired. 
Reputation  is  a  sort  of  right  to  en- 
joy the  good  opinion  of  others,  and 
is  capable  of  growth  and  real  exist- 
ence, as  an  arm  or  j.  leg.  If  it  is  not 
to  be  classed  as  a  personal  right, 
where  does  it  belong?  No  provision 
has  been  made  for  any  middle  class 
of  injuries  between  those  to  person 
and  those  to  property,  and  the  great 
body  of  wrongs  arrange  themselves 
under  the  one  head  or  the  other. 
Whether  viewed  from  the  artificial 
arrangement  of  law  writers,  or  the 
standpoint  of  common  sense,  an  in- 


jury to  reputation  is  an  injury  to 
person.  And  oftentimes  an  injury 
of  this  sort  causes  far  more  pain 
and  unhappiness,  to  say  nothing  of 
actual  loss  in  money  or  property, 
than  any  physical  injury  could  pos- 
sibly occasion." 

And  in  McDonald  v.  Brown, 
supra,  Tillinghast,  J.,  si)eaking  to 
the  question,  said : 

"In  view  of  these  definitions,  we 
think  it  is  clear  that  a  libel  is 
a  wrong  and  injury  committed 
against  the  person  of  another.  As 
a  part  of  the  right  of  personal  secu- 
rity, the  preservation  of  every  per- 
son's good  name  from  the  vile  arts 
of  detraction  is.  justly  included,  and 
for  a  violation  of  this  right  ample 
remedies  are  provided. 

"The  lawr  which  is  supposed  to 
be  good  conomon  sense  crystallized, 
looks  upon  and  treats  a  person's 
character  as  an  inseparable  part  of 
the  person  himself.  If  that  is  in- 
jured, he  is . necessarily  injured;  if 
that  is  wronged,  he  is  wronged.  In- 
deed, it  is  frequently  said,  and  with 
mu(^  truth,  that  'character  makes 
the  man.'  And  in  this  connection 
we  may  say  that  it  is  difficult  to  con- 
ceive of  a  greater  injury  which 
could  be  done  to  a  person  than  to 
wrongfully  and  maliciously  tarnish 
or  blacken  and  destroy  his  good 
character  in  the  community  where 
he  lives.  Wounded  feelings,  mental 
anguish,  loss  of  social  position  and 
standing,  personal  mortification  and 
dishonor,  are  clearly  injuries  that 
pertain  to  the  person.  In  so  far  as 
we  are  aware,  injuries  to  the  char- 
acter are  always  classed  in  the  law 
with  injuries  to  the  person." 

A  history  of  our  legislation  on 
this  subject  lends  support  to  the 
position,  if  further  support  were 
required.  Under  Code  1868,  §  197, 
an  attachment  could  only  be  issued 
in  an  action  arising  on  contract  for 
the  recoveiy  of  money  only  and  for 
wrongful  conversion  of  personal 
property,  and,  construing  the  sec- 
tion, it  was  held  that  no  attachment 
would  lie  for  unliquidated  damages 
even  in  case  of  breach  of  contract. 
Later,  in  Code  1883,  §  347,  the  At- 
tachment Law  was  amended  so  that 
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the  writ  would  lie  in  actions  to  re- 
cover a  sum  of  money  only  and 
damages  in  one  or  more  of  the  fol- 
lowing causes : 

Breach  of  contract,  express 
or  implied. 

(2)  Wrongful  conversion  of  per- 
sonal property. 

(3)  Any  other  injury  to  personal 
property,  in  consequence  of  negli- 
gence, fraud,  or  other  wrongful  act." 

In  chapter  77,  Laws  1893,  the 
words  "real  or"  were  inserted  just 
before  personal,  in  clause  3  of  tiie 
section,  and  thereafter  the  issuance 
of  the  writ  was  upheld  in  actions 
for  money  and  for  liquidated  dam- 
ages in  the  causes  specified,  and 
none  other.  Judd  v.  Crawford  Gold 
Min.  Co.  120  N.  C.  397,  27  S.  E.  81; 
Long  V.  Home  Ins.  Co.  114  N.  C. 
465,  19  S.  E.  347;  Winfree  v.  Bag- 
ley,  102  N.  C.  615,  9  S.  £.  198. 

Again,  in  1901,  the  Attachment 
Law  was  amended  by  adding  the 
section  substantially  as  it  now  ap- 
pears in  clause  4,  §  758,  Revisal: 
"Any  injury  to  the  person,  caused 
by  negligence  or  wrongful  act," — 
thus  showing  the  intent  of  the  leg- 
islature to  broaden  the  right  to  this 
writ  and  make  the  same  well-nigh 
coextensive  with  any  well-ground- 
ed demand  for  judgment  in  perso- 
nam ;  and  no  valid  reason  occurs  to 
us  for  distinction  between  actions 
for  slander  and  libel,  and  any  other 
demand  for  unascertained  and  un- 
liquidated damages  for  injuries  to 
the  person. 

It  is  earnestly  contended  for  de- 
fendant that  this  fourth  clause  of 
the  section  is  but  a  return  to  the 
pertinent  legislation  on  the  subject 
as  it  prevailed  in  Revised  Code 
1856,  chap.  7,  §  16,  granting  the 
writ  for  injuries  to  the  "proper  per- 
son and  property"  of  another,  and 
attention  is  called  to  an  intimation 
by  Chief  Justice  Pearson,  then  as- 
sociate justice,  in  Webb  v.  Bowler, 
50  N.  C.  (5  Jones,  L.)  362,  that  the 
law  as  it  then  existed  did  not  extend 
to  dander. 
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As  stated,  the  point  was  not  pre- 
sented in  Webb  v.  Bowler.  The 
statement  is  but  an  intimation  of 
the  learned  judge,  and,  on  a  statute 
granting  the  writ  for  injuries  to 
the  "proper  person  of  another 
[which  might  very  well  be  restrict- 
ed to  physical  injuries],  is  by  no 
means  decisive  on  the  present  law, 
allowing  attachment  in  broader 
terms  for  injuries  to  the  person  by 
any  wrongful  act."  And  so  in  ref- 
erence to  the  argument  that  in  the 
statute  on  arrest  (Revisal,  §  727) 
the  process  is  provided  for  injuries 
to  "person  and  to  character."  The 
statute  on  arrest  from  the  begin- 
ning was  much  more  extensive  than 
tJiat  on  attachment,  and  the  legis- 
lature has  since  had  little,  if  any, 
occasion  to  amend  it.  but  the  dis- 
tinction adverted  to  should  not  be 
allowed  significance  in  the  present 
law,  whidh,  as  we  have  seen,  has 
been  again  and  again  amended,  and 
is  now  expressed  in  language  fully 
broad  enough  to  include  all  injuries 
to  the  person. 

On  the  record  as  it  now  appears, 
the  jurisdiction  of  the  court  being 
dependent  ^.entirely  j^„^„„^ 

on    the    validity    of  crlmlii.l  attaoh- 

the  attachment,  the 
authorities  are  to  the  effect  that  de- 
fendant, by  special  appearance,  may 
challenge  the  right  of  the  court  to 
proceed  by  motion- to  discharge  the 
attachment  and  without  subjecting 
himself  generally  to  the  jurisdiction 
of  the  court.  Davis  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  217  U.  S.  157,  54 
L.  ed.  708,  27  L.R.A.(N.S.)  823,  30 
Sup.  Ct.  Rep.  463, 18  Ann.  Cas.  907 ; 
Johnson  v.  Whilden,  166  N.  C.  104, 
81  S.  E.  1057,  Ann.  Cas.  1916C,  783. 

Being  of  opinion,  however,  that 
under  the  law  of  this  state  attach- 
ment lies  in  actions  for  libel,  we 
hold  that  there  was  error  in  dis- 
charging the  writ,  and  this  will  be 
certified  that  the  cause  be  further 
proceeded  with  as  the  law  directs. 
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ANNOTATION. 
Attedunent  m  libd  and  dander  cawt. 


Since  the  modern  remedy  by  attach- 
ment is  based  on  statutes,  the  question 
under  consideration  is  one  of  statu- 
tory construction.  Generally,  regard- 
ing the  construction  of  statutes  creat- 
ing the  remedy  by  attachment,  it  is 
aaid  in  2  R.  C.  L.  §  6,  that,  "proceed- 
ing upon  the  theory  that  the  remedy 
by  attachment  was  unknown  at  com- 
mon law,  and  is  purely  of  statutory 
origin,  and  influenced  by  the  further 
consideration  that  the  remedy  is  harsh 
and  extraordinary  in  its  character,  the 
courts  generally,  in  the  absence  of  any 
express  provisions  relating  to  the  con- 
struction of  the  statutes,  are  inclined 
to  interpret  the  enactments  creating 
the  remedy  strictly  in  favor  of  those 
persons  against  whom  it  may  be  in- 
voked." 

Generally,  it  appears  that  unless  the 
statute  clearly  purports  to  include  ac- 
tions ex  delicto,  the  remedy  by  attach- 
ment is  not  available  in  this  class  of 
actions. 

The  history  of  the.  North  Carolina 
statute,  as  set  out  in  the  reported  case 

(TiSDALE  V.  EUBANKS,  ante,  374), 
illustrates  the  modern  tendency,  which 
is  apparently  to  broaden  the  remedy  of 
attachment,  the  statute  in  that  state 
first  permitting  the  remedy  in  actions 
on  contract  for  the  recovery  of  money 
only,  and  for  wrongful  conversion  of 
personal  property.  Later,  after  sev- 
eral amendments,  each  enlarging  the 
scope  of  the  remedy,  the  attachment 
law  was  made  to  apply  to  "any  injury 
to  the  person,  caused  by  negligence 
or  wrongful  act."  Under  the  latter 
provision,  it  was  held  that  attachment 
would  lie  in  a  libel  case,  libel  being 
held  to  be  an  injury  to  the  person  with- 
in the  meaning  of  the  statute. 

A  search  has  disclosed  only  two 
cases  other  than  the  reported  case 
(TiSDALE  V.  EIJBANKS)  directly  in 
point  on  the  question  tinder  annota- 
tion, and  in  both  those  cases,  which 
were  decided  by  the  South  Carolina 
court,  a  contrary  conclusion  was 
reached  from  that  in  the  Tisdale  Case. 
The  first  of  these  cases,  Sargeant  v. 


Helmbold  (1824)  16  S.  C.  L.  (Harp.) 
219,  does  not,  however,  conflict  witii 
the  decision  in  the  Tisdale  Case,  be- 
cause of  a  difference  in  the  statute; 
but  this  dora  not  seem  true  of  the  later 
South  Carolina  case,  Addison  v.  Su- 
jette  (1897)  60  S.  C.  192,  27  S.  E.  631. 

In  Sargeant  v.  Helmbold  (S.  C.)  su- 
pra, the  brief  opinion  is  as  follows: 
"The  process  of  attachment  was  not 
allowed  at  common  law.  Several  acts 
of  the  legislature  of  this  state  have 
authorized  it,  in  certain  speciiied  cas- 
es, where  the  ordinary  process  of  law 
cannot  be  served.  The  first  act  upon 
the  subject,  which  was  passed  in  the 
year  1744  (P.  L.  187,  3  Stat  at  L.  616), 
embraces  only  cases  arising  upon  coo- 
tract.  The  Act  of  1783,  P.  L.  315,  4 
Stat,  at  L.  544,  §  2,  extends  it  to  torts; 
but  it  is  only  to  torts,  trespasses,  or 
injuries,  'actually  done  to  property, 
real  or  personal.*  It  does  not  include 
cases  of  slander,  and  we  must  not  ex- 
tend it,  by  constraction,  beyond  what 
the  letter  or  spirit  of  the  act  will  per 
mit." 

The  statute  construed  in  Addison  t. 
Sujette  (S.  C.)  supra,  provided  for  at- 
tachment "in  any  action  for  the  re- 
covery of  money,  or  for  the  recovery 
of  property,  whether  real  or  personal, 
and  for  damages  for  the  wrongful  con- 
version and  detention  of  personal 
property,  or  an  action  for  the  recov- 
ery of  damages  for  injury  done  to 
either  person  or  property."  In  hold- 
ing that  attachment  would  not  He  ud- 
der  this  statute  in  an  action  for  slaa- 
der,  the  court  said :  "Our  inquiry  is 
narrowed  down  to  the  question  wheth- 
er the  Code  has  ejctended  the  remedy 
by  attachmrat  to  actions  for  slander 
or  injury  to  character.  .  .  .  The 
very  fact,  therefore,  that  the  legisla-. 
ture  has  chosen  to  specify  actions 
brought  for  certain  purposes,  as  those 
in  which  the  remedy  by  attachment 
could  be  resorted  to,  affords  an  irre- 
sistible inference  that  there  were  ac- 
tions for  other  purposes,  in  which  it 
was  not  intended  that  the  remedy  by 
attachment  should  be  allowed.  .  .  > 


Digitized  by 


ANNO.— ATTACHMENT— LIBEL  OR  SLANDER.  879 


Now,  while  In  one  sense  an  action  for 
slander,  or,  as  for  that  matter,  any 
other  action  on  the  law  side  of  the 
court,  might  be  regarded  as  'an  action 
for  the  recovery  of  money/  yet  it  is 
manifest  t^at  the  legislature  did  not 
use  those  terms  in  that  sense;  for  in 
the  very  same  sentence  the  legislature 
Iffoceeds  to  specify  actions  'for  the  re- 
covery of  damages  for  Injury  done  to 
either  person  or  property;'  which,  of 
course,  are  just  as  much  actions  for 
the  recovery  of  money  as  an  action 
for  slander.  When,  therefore,  we  find 
that  under  the  well-settled  law  prior 
to  the  Code  an  attachment  could  not 
be  issued  in  an  action  for  slander, 
which  it  must  be  assumed  was  well 
known  to  the  legislature,  and  when  we 
further  find  that  the  terms  used  in  the 
Code  do  not  necessarily  include  an  ac- 
tion for  slander,  and  can  only  be  made 
to  do  so  by  a  strained  construction, 
the  irresistible  inference  is  that  the 
legislature  did  not  intend  to  change 
the  previously  existing  law  by  includ- 
ing the  action  for  slander  amongst 
those  in  which  the  remedy  by  attach- 
ment might  be  resorted  to.  And  when, 
in  addition  to  this,  we  find  in  the  very 
same  Code  a  provision  is  inserted,  al- 
lowing another  provisional  remedy — 
arrest  and  bail — to  be  used  in  an  ac- 
tion where  the  injury  is  to  person  or 
character,'  .  .  .  the  conclusion  is 
inevitable  that  there  is  no  statutory 
provision  allowing  a  resort  to  the  rem- 
edy by  attachment  in  an  action  for 
slander." 

Addison  v.  Sujette  (S.  C)  supra, 
was  criticized  in  the  opinion  of  the 
circuit  court  (which  was  affirmed  by 
the  supreme  court  "for  the  reasons 
therein  stated"),  in  Carolina  Agency 
Co.  V.  Garlington  (1910)  85  S.  C.  114, 
67  S.  E.  225,  where  the  question  was 
whether  an  attachment  might  be  is- 
sued in  an  action  for  an  accounting. 
The  circuit  court^s  remarks  go  to  the 


principles  and  reasoning  of  the  Addi- 
son Case,  which  it  considered  in  ef- 
fect overruled  by  the  decision  in  Flem- 
ing V.  Byrd  (1907)  78  S.  C.  20,  58  S.  E. 
965,  where  the  question  was  as  to  the 
right  to  an  attachment  in  an  action 
for  damages  for  breach  of  contract, 
brought  against  a  nonresident.  The 
statements  by  the  circuit  court  are,  of 
course,  obiter,  since  a  different  issue 
was  presented  than  that  involved  in 
the  cases  under  consideration  in  the 
present  annotation,  but  may  serve, 
arguroentatively,  to  weaken  somewhat 
the  force  of  Addison  v.  Sujette  (S.  C) 
supra,  as  a  precedent. 

As  further  illustrative  of  the  class 
of  cases  on  which  the  court  in  the  re- 
ported case  (TISDALE  v.  Eubanks, 
ante,  374)  relied,  in  discussing  the 
question  whether  damages  which  may 
be  recovered  in  a  libel  or  slander  ac- 
tion are  for  "injury  to  the  person," 
although  not  involving  the  question  of 
attachment,  attention  is  called  to  Mc- 
Kenzie  v.  Doran  (1909)  39  Hont.  693. 
104  .  Pac.  677,  which  is  cited  in  the 
TiSDALE  Case.  The  Montana  court 
held  that  an  action  for  slander  was 
for  "injury  to  the  person"  within  the 
meaning  of  a  statute  conferring  juris- 
diction on  justices  of  the  peace  in  ac- 
tions for  injury  to  the  person  if  the 
damages  claimed  did  not  exceed  $300. 
The  court,  however,  while  treating  the 
matter  generally  from  the  standpoint 
of  the  question  whether  the  term  "in- 
jury to  the  person"  should  include  in- 
jury to  the  character  from  slander, 
based  its  conclusion  partly  on  other 
statutes  in  that  state,  which  divided 
actions  into  two  classes,  and  provided 
that  an  injury  to  proper^  consists  in 
depriving  its  owner  of  the  benefit  of 
it  by  taking,  withholding,  deterio- , 
rating, 'or  destroying  it,  and  that  every 
other  injury  is  an  injury  to  the  person. 

R.  E.  H. 
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L.  MYRTLE  JONES,  Appt, 

V. 

HAWKEYE  COMMERCIAL  MEN'S  ASSOCIATION  of  MarshaUtown, 

etal. 

lotca  Supreme  Cont^— J«ly  1,  1918, 
(184  Iowa.  1299,  168  N.  W.  306.) 

Insurance  —  death  from  gas  —  liability. 

Asphyxiation  from  gas  escaping  into  the  room  where  insured  ia  asleep 
is  within  a  provision  of  a  mutual  benefit  certificate  exempting  insurer  from 
liability  for  accidental  death  resulting  from  gas  accidentally  or  otherwise 
taken  or  inhaled. 

iSee  note  on  this  question  begitming  on  page  389.] 

(Weaver  and  Salinger,  JJ.,  dissent) 


Appeal  by  plaintiif  from  a  decree  of  the  District  Court  for  Polk  County 
(McHenry,  J.)  dismissing  a  petition  filed  to  recover  the  amount  allesed 
to  be  due  under  an  accident  insurance  certificate.  Affirmed. 


Statement  by  Evans,  J.: 

Action  to  recover  benefits  under 
an  accident  insurance  certificate. 
The  defense  was  that  the  death  of 
the  insured  resulted  from  a  cause 
which  was  excepted  from  the  opera- 
tion of  the  insurance  certificate,  in 
that  the  insured  died  from  asphyxi- 
ation by  gas.  The  trial  court  dis- 
missed the  petition,  and  the  plain- 
tiff appeals. 

Messrs.  Stipp,  Perry,  &  Starzinger, 

for  appellant: 

The  lower  court  erred  in  its  decree 
in  holding  that,  under  the  by-laws  of 
the  defendant  association,  death  by 
asphyxiation  from  the  unconscious 
and  involuntary  inhalation  of  illu- 
minating gas  while  asleep,  was  an 
excepted  risk. 

United  States  Mut.  Acci.  Asso.  v. 
Newman,  84  Va.  62,  3  S.  E.  805;  Paul 
v.  Travelers'  Ins.  Co.  112  N.  Y.  472,  3 
L.R.A  443,  8  Am.  St.  Rep.  75B,  20  N. 
E.  347,  affirming  46  Hun,  313,  10  N. 
Y.  S.  R.  306;  Pickett  v.  Pacific  Mut. 
L.  Ins.  Co.  144  Fa.  St.  79,  13  L.R.A. 
661,  27  Am.  St.  Rep.  618,  22  Atl.  871; 
Fidelity  &  Casualty  Co.  v.  Waterman, 
161  111.  632.  32  L.RA.  654,  44  N.  E. 
283,  affirming  59  111.  App.  297;  Men- 
neiley  v.  Employers'  Liability  Assur. 
Corp.  148  N.  y.  596,  31  L.R.A.  686,  61 
Am.  St.  Rep.  716,  43  N.  E.  54,  revers- 
ing 72  Hun,  477,  25  N.  Y.  Supp.  230; 
ITidelity  &  C.  Oo.  v.  Loewenstein,  46 


L.RA.  450,  38  C.  C.  A.  29,  97  Fed.  17, 
affirming  88  Fed.  474;  Travelers'  Ins. 
Co.  V.  Ayers,  217  111.  391,  2  L.R^ 
(N.S.)  168,  75  N.  E.  506,  affirming  119 
111.  App.  402;  4  Cooley,  Briefs  on  Ins. 
1905  ed.  3196;  1  Cyc.  263,  and  notes  €7. 
68;  1  Enc.  L.  &  P.  (1909)  358,  note  14; 
2  Biddle,  Ins,  1893  ed.  §  821 ;  Lowen- 
stein  V.  Fidelity  &  C.  Co.  88  Fed.  474, 
46  L.RA.  460,  38  C.  C.  A.  29,  97  Fed. 
17. 

Death  by  asphyxiation  from  inhala- 
tion of  gas  is  death  effected  by  "ex- 
ternal, violent,  and  accidental  means." 

Paul  V.  Travelers'  Ins.  Co.  112  N. 
Y.  472,  3  L.R.A.  443,  8  Am.  St.  Rep, 
758,  20  N.  E.  347,  affirming  45  Hun. 
313,  10  N.  Y.  S.  B.  306;  Pickett  v. 
Pacific  Mut.  L.  Ins.  Co.  144  Pa.  79,  13 
L.R.A.  661,  27  Am.  St.  Rep.  618,  22 
Atl.  871;  United  States  Mut.  Acci. 
Abso.  v.  Newman,  84  Va.  52,  3  S.  E. 
805;  Travelers'  Ins.  Co.  v.  Ayers,  119 
111.  App.  402. 

The  exemption  provisions  of  its  by- 
laws should  be  construed  most  strong- 
ly against  the  defendant  association. 

Simpkins  v.  Hawkeye  Commercial 
Men's  Asso.  148  Iowa,  543,  126  N.  W. 
192;  Jenkins  v.  Hawkeye  Commercial 
Men's  Asso.  147  Iowa,  113,  30  L.R.A 
(.N.S.)  1181,  124  N.  W.  199;  Fidelitv 
&  C.  Co.  v.  Chambers,  93  Va.  138,  40 
L.R.A.  432,  24  S.  E.  896;  1  C.  J.  414. 
415,  and  notes;  United  States  Mut. 
Acci.  Asso.  v.  Newman,  84  Va.  52,  3 
S.  E,  805;  Travelers'  Ins.  Co.  v.  Ayers, 
119  111.  App.  402. 
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Where  the  insurer  continues  to  is- 
sue, without  change,  policies  clauses 
of  which  have  been  judicially  con- 
strued unfavorably  to  the  insurer's 
contention,  it  will  be  considered  as 
issuing  them  with  that  construction 
placed  upon  them,  even  though  such 
construction  violates  the  literal  sense 
of  the  words  used. 

Lowenstein  v.  Fidelity  &  C.  Co.  88 
Fed.  474,  46  LJI.A.  450,  38  C.  C.  A. 
29,  97  Fed.  17;  Comstock  v.  Fraternal 
Acci.  Asso.  116  Wis.  382,  93  N.  W.  22; 
Fidelity  &  C.  Co.  v.  Waterman,  161  111. 
632,  32  L.R.A.  654,  44  N.  E.  283; 
Schinofal  V.  Travelers'  Ins.  Co.  —  Mo. 
App.  — ,  177  S.  W.  1108. 

Since  1887  the  clauses  of  its  by-laws 
ander  which  the  defendant  associa- 
tion seeks  to  exempt  itself  from  liabil- 
ity, have  been  construed  by  the  courts 
unfavorably  to  its  contention. 

United  States  Mut.  Acci.  Asso.  v. 
Newman,  84  Va.  52,  3  S.  E.  805;  Paul 
V.  Travelers'  Ins.  Co.  112  N.  Y.  472,  3 
L.R.A.  443,  8  Am.  St.  Rep.  758,  20  N. 
E.  347,  affirming  45  Hun,  313,  10  N. 
Y.  S.  R.  306;  Pickett  v.  Pacific  Mat. 
L.  Ins.  Co.  144  Pa.  79,  13  L.R.A.  661, 
27  Am.  St.  Rep.  618,  22  Atl.  871;  Fidel- 
ity &  C.  Co.  V.  Waterman,  161  111.  632, 
32  l^JLA.  654.  44  N.  E.  283,  affirming 
3&  111.  App.  299;  Menneiley  v.  Em- 
ployers' Liability  Assur.  Corp.  148  N. 
Y.  596,  31  L.R.A.  686,  51  Am,  St.  Rep. 
716,  43  N.  E.  54,  reversing  72  Hun, 
477,  25  N.  Y.  Supp.  230;  Fidelity  &  C. 
Co.  V.  Loewenstein,  46  L.R.A.  450,  38 
C.  C.  A.  29,  97  Fed.  17,  affirming  88 
Fed.  474;  Travelers*  Ins.  Co.  v.  Ayers, 
217  111.  391,  2  LJt.A.(N.S.)  168,  75  N. 
£.  606,  affirming  119.  111.  App.  402. 

The  holdings  of  courts,  justified  by 
elementary  principles,  were  so  uni- 
formly in  favor  of  nonexemption  at 
the  time  of  the  making  of  the  contract 
in  question  as  to  establish  a  rule 
which  became  a  part  thereof. 

Fidelity  &  0.  Co.  v.  Waterman,  161 
m.  632,  32  L.R.A.  654,  44  N.  E.  283; 
Lowenstein  v.  Fidelity  &  C.  Co.  88 
J'ed.  474,  46  L,R.A.  450,  38  C.  C.  A. 
29,  97  Fed.  17;  Comstock  v.  Fraternal 
Acci.  Asso.  116  Wis.  382,  93  N.  W.  22; 
Pledger  v.  Business  Men's  Acci.  Asso. 
—  Tex.  Civ.  App.  — ,  197  S.  W.  889. 

All  doubts  should  be  resolved 
against  the  insurer,  and  in  favor  of 
the  widow  of  the  insured. 

Sehmfthl  v.  Travelers'  Ins.  Go.  — 
Ho.  App.  — ,  177  S.  W.  1108. 

Messrs.  Parsons  &  Mills  and  Brad- 
ford ft  Johnson  for  appellees. 
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J«8  S.  W.  SOS.) 

Evans,  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  is  a  mutual  acci- 
dent association.  The  deceased  was 
concededly  a  member  in  good  stand- 
ing at  the  time  of  his  death.  The 
plaintiff  was  the  beneficiary  under 
the  certificate.  The  death  of  the  de- 
ceased resulted  from  asphyxiation 
from  escaping  gas  in  a  hotel  room 
wherein  he  slept  It  was  therefore 
presumably  accidental.  The  insur- 
ance certificate  specifically  excepted 
from  its  operation  death  from  cer- 
tain specified  causes,  including  the 
inhalation  of  gas.  This  particular 
exception  was  set  forth  in  the- in- 
surance certificate  as  follows : 

"That  the  association  shall  not  be 
liable  to  any  member  or  beneficiary 
for  any  indemnity  for  accidental 
death,  resulting  wholly  or  partially, 
directly  or  indirectly,  from  any  of 
the  following  causes,  conditions,  or 
acts,  or  when  the  member  is  under 
the  influence  of  or  affected  by  any 
such  cause,  condition,  or  act,  to  wit, 
.  .  .  from  .  .  .  gases  or  any- 
thing accidentally  or  otherwise  tak- 
en, administered,  absorbed,  inject- 
ed, inserted,  or  inhaled — each  of  the 
foregoing  causes,  conditions,  or  acts 
are  expressly  excepted  from  all  the 
provisions  of  these  by-laws,  grant- 
ing to  members  or  beneficiaries 
thereof  benefits  or  indemnities. 

"Provided,  further,  that  the  asso- 
ciation shall  not  be  liable  .  .  . 
for  indemnity  for  any  death,  result- 
ing wholly  or  in  part  from  .  .  . 
gases  .  .  .  accidentally  or  other- 
wise taken,  administered,  absorbed, 
injected,  inserted,  or  inhaled." 

The  contention  of  the  appellant  is 
that  the  foregoing  provisions  of  the 
certificate  should  not  be  held  to  ex- 
cept from  its  operation  a  case  of 
accidental  asphyxiation  by  gas,  but 
that  the  same  were  intended  to  cov- 
er only  cases  of  intentional  in- 
halation of  gas.  The  following  au- 
thorities are  cited  in  support  of  the 
contention:  Paul  v.  Travelers'  Ins. 
Co.  112  N.  Y.  472,  3  L.R.A.  443,  8 
Am.  St.  Rep.  768,  20  N.  E.  347; 
Menneiley  v.  Employers'  Liability 
Assur.  Corp.  148  N.  Y.  696,  31 
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L.R.A.  686,  51  Am.  St.  Rep.  716,  43 
N.  E.  54;  Pickett  v.  Pacific  Mut.  L. 
Ins.  Co.  144  Pa.  79,  13  L.R.A.  661, 
27  Am.  St.  Rep.  618,  22  Atl.  871; 
Fidelity  &  C.  Co.  v.  Waterman,  161 
III,  632,  32  L.R.A.  654,  44  N.  E.  283 ; 
Travelers'  Ins.  Co.  v.  Ayers,  217  lU. 
391,  2  L.R.A.(N.S.)  168,  75  N.  E. 
506;  Fidelity  &  C.  Co.  v.  Loewen- 
stein,  46  L.R.A.  460,  38  C.  0.  A.  29, 
97  Fed.  17. 

Though  some  of  these  cases  may 
be  differentiated  in  some  respect^ 
from  the  case  at  bar,  on  the  whole 
they  fairly  sustain  the  appellant's 
argument,  ^nd  we  face  the  respon- 
sibility of  agreeing  or  disagreeing 
with  them.  We  are  unable  to  yield 
our  assent  to  the  soundness  of  the 
reasoning  put  forth  in  the  cited 
cases.  To  our  minds,  it  is  a  clear 
and  arbitrary  contradiction  of  the 
very  tenns  of  the  certificate  as 
above  quoted.  We  see  no  room  for 
candid  dispute  as  to  the  meaning  or 
construction  of  the  terms  used.  If 
the  language  above  quoted  does  not 
unequivocally,  by  its  terms,  except 
from  the  operation  of  the  certificate 
accidents  of  this  class,  then  we  are 
unable  to  conceive  of  any  language 
which  could  be  used  to  such  end.  It 
is  clearly  true  that  all  doubtful  con- 
struction should  be  solved  in  favor 
of  the  insured,  but  such  rule  does 
not  warrant  an  arbitrary  judicial 
contradiction  of  the  terms  of  the  in- 
strument. The  right  of  the  associ- 
ation to  make  such  exception  is  not 
questioned,  there  being  no  legisla- 
tive inhibitionag^inst  it.  As  a  mat- 
ter of  public  policy,  much  could  be 
said  in  favor  of  such  legislative  in- 
hibition. But  that  question  belongs 
to  the  legislative  field,  and  does  not 
come  within  the  scope  of  judicial 
power.  In  the  absence  of  inhibitive 
legislation,  we  are  in  duty  bound  to 
give  effect  to  these  exceptions  as 
they  are  written.  To  say  that  the 
clause,  "death  resulting  wholly  or 
in  part  from  gas  accidentally  or 
otherwise  taken  or  inhaled,"  should 
be  construed  to  mean  "gas  acci- 
dentally and  voluntarily  inhaled,"  is 
not  only  a  contradiction  of  the 
terms  of  the  certificate,  but  is  a 


self-contradiction.  The  exception 
covers  the  taking  or  inhalation  of 
gas,  "accidental  or  otherwise."  The 
asphyxiation  involved  in  this  case 
was  confessedly  caused  by  the  t^- 
ing  or  inhalation  of  gas  accidentally 
"or  otherwise."  If  this  we»-e  an  ac- 
tion vtpon  a  life  insurance  policy)  a 
somewhat  different  question  would 
be  presented;  but  accident  insur- 
ance only  is  involved.  If  the  death 
did  not  result  from  accident,  there 
was  no  liability.  The  presumption 
obtains  in  favor  of  the  plaintiff  that 
the  taking  was  accidental.  For  the 
purpose  of  this  case,  then,  it  was 
accidental.  If  the  gas  was  inhaled 
accidentally,  it  was  not  inhaled  vol- 
untarily. How  then  could  the  pro- 
vision of  the  exception  be  construed 
to  mean  "gas  accidentally  and  vol- 
untarily inhaled?"  Such  a  con- 
struction simply  inserts  arbitrary 
contradiction  into,  the  plain  terms 
of  the  exception. 

The  unsoundness  of  the  holding 
was  well  set  forth  by  Judge  San- 
bom  in  his  dissenting  opinion  in  Fi- 
delity &  C.  Co.  V.  Loewenstein, 
supra,  as  follows :  "I  am  unable  to 
concur  in  the  decision  and  opinion 
of  the  majority  in  this  case.  My 
mind  will  no  more  yield  its  assent 
to  the  proposition  that  an  injury 
from  poison  involuntarily  and  un- 
consciously taken,  or  inhaled,  is  not 
included  within  the  exception  of 
'injuries  fatal  or  otherwise,  result- 
ing from  poison  or  anything  acci- 
dentally or  otherwise  taken,  admin- 
istered, absorbed,  or  inhaled,*  than 
it  will  to  the  mathematical  proposi- 
tion that  two  and  two  are  five. 
The  assent  to  either,  and  to  one  as 
much  as  to  the  other,  brings  to  it 
a  certain  feeling  of  self-stultifica- 
tion to  which  it  will  not  subject 
itself.  It  seeks  in  vain  for  answen 
consistent  with  the  former  proposi- 
tion to  the  questions:  If  gas  is 
unintentionally  and  unconsciously 
taken  or  inhaled,  why  is  it  not  'ac- 
cidentally' taken  or  inhaled?  If  it 
is  not,  then  why  is  it  not  'otherwise' 
taken  or  inhaled?  And  how  can 
gas  get  into  the  system  in  any  other 
way  than  by  being  'accidentally 
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or  otherwise  taken,  administered, 

absorbed  or,  inhaled?*  " 

We  can  conceive  of  no  fair  an- 
swer that  can  be  made  to  the  above 
reasoning. 

To  award  recovery  in  this  case 
would  be  to  make  arbitrarily  a  new 
contract  between  the  parties.  This 
is  a  mutual  association.    By  the 

i».«r«.«e-  terms  of  its  certif- 
dM«ii  from  KB«—  icate  its  members 
itabiiitr.  jj^^g  clearly  chosen 

not  to  insure  each  other  against 
death  from  the  cause  here  indi- 
cated. By  these  provisions  the  in- 
sured was  at  all  times  protected 
against  assessments  for  death  from 
such  cause.  He  had  the  full  bene- 
fit of  the  exception  during  his  life- 
time. Why,  therefore,  should  not 
his  comembers  continue  to  have  the 
benefit  of  it  now  as  well  as  hith- 
erto? 

We  think  the  trial  court  properly 
directed  the  verdict,  and  i^  order 
is  affirmed. 

Preston,  Ch.  J.;  and  Ladd,  CUiy- 
RfHT,  and  Stevens,  JJ.,  concur. 

Weaver,  J.,  dissenting: 

The  majority,  while  conceding 
that  the  death  of  the  insured  was 
produced  by  an  accidental  cause, 
deny  plaintiff  the  right  to  recover, 
on  the  sole  ground  that  the  insurer 
is  exempt  from  liability  because  of 
certain  exceptions  embodied  in  the 
contract  of  insurance.  It  is  proper, 
therefore,  at  the  outset,  to  look  to 
the  law  governing  i»n  exception  in 
an  insurance  policy  which  takes 
away  or  neutralizes  a  right  of  re- 
covery which,  but  for  such  clause, 
would  be  indisputable  under  Uie 
general  terms  of  the  contract.  It 
is  universally  held  (or  perhaps  I 
should  say  it  was  the  universal 
holding,  until  the  majority  in  this 
case  said  otherwise)  that,  a  policy 
of.  insurance  being  framed  in  lan- 
guage chosen  by  the  insurer,  every 
exception  and  condition  embodied 
therein  to  relieve  it  from  liability 
is  to  be  given  the  construction  most 
favorable  to  the  insured.  The  prec- 
edents to  this  effect  are  too  numer- 
ous and  too  familiar  to  call  for 


citation,  but  see  authorities  col- 
lated in  Goodwin  v.  Provident  Sav. 
Life  Assur,  Asso.  97  Iowa,  233,  32 
L.R.A.  473,  59  Am.  St.  Rep.  411, 
66  N.  W.  157.  Also  Burkhard  v. 
Travelers'  Ins.  Co.  102  Pa.  262,  48 
Am.  Rep.  205. 

For  illustration  of  the  applica- 
tion of  this  rule  to  fact  conditions, 
I  call  attention  to  the  following: 
Not  infrequently,  accident  policies 
provide  exception  from  liability  if 
death  or  injury  is  caused  by  volun- 
tary exposure  to  danger;  but  this 
is  construed  by  the  courts  to  mean 
not  a  voluntary  act  in  the  ordinary 
sense,  but  an  act  done  intentionally, 
knowing  the  risk  and  recklessly 
taking  the  chances.  It  has  also 
been  held  that  such  an  exception 
does  not  include  a  case  where  the 
insured  is  injured  or  loses  his  life 
in  attempting  to  save  the  life  of  an- 
other, even  though  he  acts  with 
knowledge  of  the  danger  to  .  him- 
self.  Keene  v.  New  England  Mut. 
Acci.  Asso.  161  Mass.  149,  36  N.  E. 
891;  Da  Rin  v.  Casualty  Co.  of 
America,  41  Mont.  175,  27  L.R.A. 
(N.S.)  1164,  137  Am.  St.  Rep.  709, 
108  Pac.  649;  Tucker  v.  Mutual 
Ben.  Life  Co.  50  Hun,  50,  4  N.  Y. 
Supp.  505,  affirmed  in  121  N.  Y.  718, 
24  N.  E.  1102 ;  DeLoy  v.  Travelers' 
Ins.  Co.  171  Pa.  1,  60  Am.  St.  Rep. 
787,  32  Atl.  1108;  1  Labatt,  Mast. 
&  S.  §  360 ;  Thomp.  Neg.  2d  ed.  5435 ; 
1  C.  J.  447.  A  provision  against  lia- 
bility where  death  has  been  caused 
wholly  or  in  part  by  a  surgical  op- 
eration or  treatment  does  not  apply 
where  such  operation  or  treatment 
is  reasonably  necessary.  Westmore- 
land V.  Preferred  Acci.  Ins.  Co.  (C. 
C.)  75  Fed.  244;  Vernon  v.  Iowa 
State  Traveling  Men's  Asso.  158 
Iowa,  607, 138  N.  W.  696 ;  Travelers' 
Ins.  Co.  V.  Murray,  16  Colo.  296,  25 
Am.  St.  Rep.  267,  26  Pac.  774.  An 
exception  against  death  by  suicide 
or  from  self-inflicted  injuries  does 
not  relieve  the  insurer  from  liability 
for  death  of  the  insured  by  his  own 
hand  or  act  while  temporarily  in- 
sane. Accident  Ins.  Co.  v.  Crandfel, 
120  U.  S.  527,  30  L.  ed.  740,  7  Sup. 
Ct.  Rep.  686;  BUckstone  v.  Stand- 
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ard  Life  &  Acci.  Ins.  Co.  74  Mich.* 
614,  3  L.R.A.  486,  42  N.  W.  156.  So, 
also,  an  exception  against  liability 
for  injuries  from  "unnecessary  ex- 
posure" to  danger  will  not  prevent 
recovery  for  an  injury  received  in 
sport  or  play.  Comwell  v.  Frater- 
nal Acci.  Asso.  6  N.  D.  201, 40  L.R.A. 
437,  66  Am.  St.  Rep.  601,  69  N,  W. 
191.  Nor  does  an  exception  of 
death  or  injury  "by  the  hand  of  the 
insured"  exclude  a  right  of  recovery 
.where  the  self-injury  is  unintention- 
al. Northwestern  Mut.  L.  Ins.  Co. 
V.  Hazelett,  105  Ind.  213,  55  Am. 
Rep.  192,  4  N.  E.  582 ;  Mutual  Ben. 
L.  Ins.  Co.  V.  Daviess,  87  Ky.  541,  9 
S.  W.  812;  Healey  v.  Mutual  Acci. 
Asso.  133  111.  556,  9  L.R.A.  371,  23 
Am.  St  Rep.  637,  25  N.  E.  52. 

Nor  does  a  limitation  of  liability 
to  cases  where  the  injury  is  occa- 
sioned by  external  and  violent  means 
exclude  such  right  where  death  re- 
sults from  poison,  drowmng^  or  as- 
phyxiation. And  yet  none  of  these 
decisions  could  be  logically  upheld 
or  defended  if  tested  by  the  narrow 
and  rigid  rule  to  which  the  majority 
opinion  subjects  the  contract  in  this 
case.  Fortunately  we  are  not  with- 
out many  and  eminent  authorities 
upon  the  precise  question  with 
whidh  we  have  here  to  deal.  The  ex- 
ception of  liability  where  death  or 
injury  has  been  caused  by  poison  or 
gases  or  anything  accidentally  or 
otherwise  tsJken,  administered,  ab- 
sorbed, injected,  inserted,  or  inhaled 
(or  other  words  of  the  same  general 
effect) ,  Is  one  of  frequent  occurrence 
in  accident  policies,  and  the  mean- 
ing and  effect  of  such  provision  have 
been  considered  and  determined  in 
many  cases.  Paul  v.  Travelers'  Ins. 
Co.  112  N.  Y.  472,  3  L.R.A.  443,  8 
Am.  St.  Rep.  758,  20  N.  E.  347; 
Menneiley  v.  Employers'  Liability 
Assur.  Corp.  148  N.  Y.  596,  31 
L.R.A.  686,  51  Am.  St.  Rep.  716,  43 
N.  E.  54 ;  Pickett  v.  Pacific  Mut.  L. 
Ins.  Co.  144  Pa.  79,  13  L.R.A.  661,  27 
Am.  St.  Rep.  618,  22  Atl.  871 ;  Trav- 
elers' Ins.  Co.  v.  Ayers,  217  111.  390, 2 
L.B.A.(N.S.)  168,  75  N.  E.  506; 
Fidelity  &  C,  Co.  v.  Waterman,  161 
111.  632, 32  L.R.A.  654, 44  N.  E.  283 ; 


Travelers'  Ins.  Co.  v.  Dunlap,  160 
m.  642,  52  Am.  St.  Rep.  355.  43  N. 
E.  765 ;  Metropolitan  Acci.  Asso.  t. 
Froiland,  161  lU.  30,  52  Am.  St.  Rep. 
359,  43  N.  E.  766;  Mutual  Acci. 
Asso.  V.  Tuggle,  39  111.  App.  609; 
Bezel!  v.  Fidelity  &  C.  Co.  176  Mo. 
253,  75  S.  W.  1102 ;  McMillen  v.  El- 
der, 155  Mo.  App.  662, 135  S.  W.  496; 
Miller  v.  Fidelity  &  C.  Co.  (C.  C.)  97 
Fed.  836;  Beile  v.  Travelers'  Protec- 
tive Asso.  155  Mo.  App.  629,  135  S. 
W.  497;  United  States  Mut.  Acd. 
Asso.  V.  Newman,  84  Va.  52,  3  S.  E. 
805;  Fidelity  &  C.  Co.  v.  Loewen- 
stein,  46  L.RJL  450.  38  C.  C.  A.  29, 
97  Fed.  17,  affirming  88  Fed.  474; 
Dent  V.  Railway  Mail  Asso.  (C.  C.) 
183  Fed.  840 ;  1  C,  J.  p.  54;  4  Cooley, 
Briefs  on  Ins.  3196;  1  Cyc.  263. 
Each  of  these  numerous  cases  was 
based  upon  a  policy  of  accident  in- 
surance; in  each  death  had  been 
caused  by  asphyxiation  or  by  poison; 
and  in  each  the  policy  ,  confined  an 
exception  or  condition  against  lia- 
bility by  the  insui;er  for  death  ''re- 
sulting from  poison,  poisonous 
substances  or  anything  accidental- 
ly or  otherwise  administered,  ab- 
sorbed, or  inhaled,"  or  other  words 
of  the  same  general  import 

In  every  one  of  these  cases,  r^re- 
senting  the  views  of  different  state 
courts  of  last  resort,  the  United 
States  circuit  court,  and  the  circuit 
court  of  appeals,  the  plaintiff  has 
been  allowed  to  recover.  No  case 
from  any  court  of  higher  or  equal 
autiiority  is  cited  by  counsel  or  by 
the  majority  in  this  case  holding  to 
the  contrary.  Indeed,  the  majority 
concedes  that  these  precedents  do 
"fairly  sustain  the  plaintiff's  argu- 
ment," and  point  to  no  authority 
whatever  in  support  of  its  own  con- 
clusion except  the  dogmatic  expres- 
sion of  one  judge  in  a  dissenting 
opinion  in  an  intermediate  court 
On  this  frail  foundation  the  major- 
ity proceeds  to  brush  aside  all  the 
precedents  standing  in  the  way  of 
the  desired  result,  by  denouncing 
them  as  "arbitrary,"  and  declaring 
that  there  is  "no  room  for  candid 
dispute"  over  the  correctness  of  the 
defendant's  interpretation  of  the 
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inaurance  contract.  Were  the 
ch&rge  of  arbitrary  and  uncandid 
expression  of  opinion  directed  alone 
to  the  writer  of  this  dissent,  he 
would  bow  to  the  rebuke  with  be- 
coming meekness ;  but  he  begs  leave 
to  suggest  that  for  this  court,  with- 
out the  support  of  a  single  authori- 
tative precedent,  to  thus  stigmatize 
the  ability,  candor,  and  fairness  of 
the  courts  of  New  York,  Pennsyl- 
vania, Illinois,  and  Missouri,  and 
other  tribunals  whose  recognized 
standing  and  reputation  are  guaran- 
ties of  their  competence  to  interpret 
contracts  and  recognize  and  proper- 
ly apply  legal  principles,  partakes,  to 
say  the  least,  of  rashness  which 
ought  to  be  avoided,  and  indeed 
ought  to  convince  us  of  the  wisdom 
and  propriety  of  a  re-examination  of 
this  case  to  discover  whether,  after 
all,  the  failure  of  judicial  vision  is 
not  due  to  the  he&m  in  the  eye  of 
this  court.  Were  there  any  substan- 
tial conflict  of  view  of  courts  which 
have  so  frequently  considered  this 
question,  the  position  taken  by  the 
majority  would  appear  less  rash; 
but  there  is  none.  With  one  minor 
exception,  the  courts  which  have  had 
occasion  to. pass  upon  it  are  unani- 
mous in  sustaining  the  principle  an- 
nounced in  the  Paul  Case.  That 
there  may  be  no  mistake  about  what 
the  authorities  held  or  about  their 
application  to  the  facts  in  the  in- 
stant case,  I  beg  leave  to  make  a 
more  particular  statement  concern- 
ing some  of  these  precedents. 

In  the  Paul  Case,  as  in  this,  the 
insured  died  by  suffocation  from  gas 
in  his  sleeping  room  at  a  hotel. 
There  was  no  evidence  tending  to 
show  that  the  death  was  suicidal. 
The  policy  sued  upon  provided  cer- 
tain exceptions  to  the  liability  of  the 
insurer,  and  among  these  was  enu- 
merated "death  or  disability  which 
may  have  been  caused  by  the  taking 
.  of  poison,  contact  with  poisonous 
substances,  or  the  inhaling  of  gas." 
The  insurer  defended  on  the  ground 
that  because  of  this  exception  there 
could  be  no  recovery  on  the  policy. 
But  the  court  in  overruling  the  de^ 
f  ense  said  that  "in  expressing  its  in- 
11  A.L.K^25. 
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tention  not  to  be  liable  for  death 
from  'inhaling  of  gas,'  the  company 
can  only  be  understood  to  mean  a 
voluntary  and  intelligent  act,  .  .  . 
and  not  an  involuntary  and  uncon- 
scious act.  ...  To  inhale  gas 
requires  an  act  of  volition  on 
the  person's  part  before  the  danger 
is  incurred.  Poison  may  be  taken 
by  mistake,  or  poisonous  sub- 
stances may  be  inadvertently 
touched;  but,  whatever  the  motive 
of  the  insured,  his  act  precedes 
either  fact.  ...  If  the  exception 
is  to  cover  all  cases  wh^  death  is 
caused  by  the  presence  of  gas,  there 
would  be  no  reason  for  using  the 
word  'inhale.'  If  the  policy  had  said 
that  it  was  not  to  extend  to  any 
death  caused  wholly  or  in  part  by 
gas,  it  would  have  expressed  precise- 
ly what  appellant  now  says  is  meant 
by  the  present  phrase,  and  there 
could  have  been  no  room  for  doubt 
or  mistake.  Policies  of  insurance 
are  to  be  liberally  constnied,  and,  as 
in  all  contracts,  conditions  are  to  be 
construed  strictly  against  those  for 
whose  benefit  they  are  reserved." 

In  the  Menneiley  Case,  the  in- 
sured was  found  dead  under  very 
similar  circumstances,  and  the  in- 
surer relied  upon  an  exception  in  the 
policy  which  provided  for  nonliabil- 
ity for  death  from  anythmg  acci- 
dentally taken,  administered,  or 
inhaled,  or  from  inhaling  gas.  The 
trial  court  held  that  this  exception 
was  more  inclusive  than  the  one  con- 
sidered in  the  Paul  Case,  and  sus- 
tained the  defense.  On  appeal  the 
ruling  was  reversed  and  the  insurer 
held  liable,  reafl&rming  the  construc- 
tion which  that  decision  placed  upon 
the  words  "inhaling  gas."  To  coun- 
sel's contention  that  the  added 
words,  "anything  accidentally  taken, 
administered,  or  inhaled,"  required 
a  different  construction,  the  court 
said:  "We  think  otherwise.  That 
provision  in  the  policy  clearly  im- 
plies voluntary  action  on  the  part  of 
the  insured  or  some  other  person. 
The  insured  must  take,  or  inhale, 
or  another  [person]  must  adminis- 
ter. .  .  .  We  tiiink  that  the  par- 
ticular accidents  intended  to  be  ex* 
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oepted   .   .   .   are  the  accidental 

taking  or  inhaling  into  the  system  of 
some  injurious  or  destructive 
agency,  under  the  mistaken  belief 
that  it  was  beneficial,  or,  at  least, 
harmless." 

In  the  Pickett  Case,  decided  by 
the  Pennsylvania  court,  the  insured 
descended  into  a  well  to  repair  a 
pump,  and  was  suffocated  by  gas 
accumulated  there.  The  exception 
in  the  policy  on  which  the  insurer  re- 
sisted payment  was  to  the  effect 
that  the  insurance  did  not  cover  a 
case  of  death  "from  or  attributable 
partially  or  wholly  to  inhalation  of 
gas."  The  court  there  reviews  the 
New  York  cases  directly  in  point 
and  other  insui^nce  cases  involving 
analogous  questions,  and  sustained 
a  recovery. 

Fidelity  &  C.  Co.  v.  Waterman, 
161  III.  632,  32  L.R.A.  654,  44  N.  E. 
288,  is  another  case  of  suffocation 
hy  gas.  There  the  policy,  in  listing 
exceptions  to  the  insures  liability, 
included  "injuries  fatal  or  otherwise 
from  poison  or  anything  accidental- 
ly or  otherwise  taken,  administered, 
absorbed,  or  inhaled,"  and  here  the 
rule  of  the  cases  above  cited  is  ap- 
proved and  followed.  In  Metropoli- 
tan Acci.  Asso.  V.  Froiland,  161  III. 
30,  2  Am.  St.  Rep.  369,  43  N.  E.  766, 
the  insured  died  from  taking  chloral 
by  mistake  for  distilled  water.  The 
exception  from  the  insurance  was  of 
death  by  poison  "in  any  way  taken, 
administered,  absorbed,  or  inhaled." 
Much  dependence  was  there  placed 
by  the  insurer  upon  the  clause  "in 
any  way  taken,"  but  it  was  held  that 
this  clause  had  reference  to  the  man- 
ner or  mode  in  which  the  poison  is 
taken,  and  not  to  the  motive  of  the 
insured  in  taking  it.  A  very  similar 
rule  is  applied  in  Connecticut  Mut. 
L.  Ins.  Co.  V.  Akens,  150  U.  S.  468. 
87  L.  ed.  1148, 14  Sup.  Ct.  Rep.  155, 
where  it  was  held  that  the  words 
"self-destruction  in  any  form"  were 
not  synonymous  with  "suicide,  sane 
or  insane."  In  the  Ayers  Case,  the 
court  had  again  to  deal  with  a  case 
of  asphyxiation  by  gas  and  an  ex- 
ception in  an  accident  insurance 
policy  fully  as  broad  as  the  one  in 


the  instant  case,  and  the  rule  of  the 
Paul,  Menneiley,  and  Pickett  Cases 
was  again  approved.  The  decision 
of  the  United  States  Supreme  Court 
in  Accident  Ins.  Co.  v.  Crandal,  120 
U,  S.  527,  30  L.  ed.  740,  7  Sup.  Ct. 
Rep.  685,  though  arising  upon  a  dif- 
ferent state  of  facta,  is  quite  in  point 
in  principle.  There  the  policy  pro- 
vided that  the  insurer  should  not  be 
liable  because  of  self-inflicted  inju- 
ries by  the  insured.  He  killed  him- 
self while  insane.  Had  the  court 
adopted  the  theory  of  the  majority 
opinion  in  this  case,  it  would  have 
pointed  out  the  language  of  the  ex- 
ception and  held  that  as  the  provi- 
sion against  liability  for  self-in- 
flicted injuries  is  clear  and  explicit, 
and  as  death  by  suicide  is  a  self-in- 
flicted injury,  there  could  be  no  re- 
covery. On  the  contrary,  it  held,  as 
did  the  courts  of  New  York,  Pennsyl- 
vania, Illinois,  Missouri,  and  Vir- 
ginia, that  the  reference  in  the 
policy  to  self-inflicted  injuries  prast 
be  inteirreted  as  having  reference 
to  injuries  so  inflicted  while  the  in- 
sured was  sane  and  capable  of  know- 
ing and  appreciating  the  nature  of 
his  act.  Will  the  majority  day  that 
the  court  in  that  case  arbitrarily  dis- 
regarded the  contract,  or  arbitrarily 
made  a  new  contract  for  the  parties? 
I  take  it  for  granted  that  the  major- 
ity will  not  commit  itself  to  such  a 
holding,  but  it  will  require  some 
very  agile  readjustment  of  its  logic 
to  enable  it  to  say  that  in  the  one 
case  the  voluntary  and  intelligent 
act  of  a  sane  man  is  required,  while 
in  the  other  it  is  not. 

Without  tracing  the  individual 
cases  further  upon  this  point,  there 
is  still  another  aspect  of  the  ques- 
tion which  is  entitled  to  considera- 
tion, and  this  has  reference  to  the 
rule,  which  the  majority  concedes, 
that  if  there  be  any  doubt  of  the 
proper  construction  of  the  language 
of  the  policy,  that  doubt  is  to  be 
solved  in  favor  of  the  policyholder. 
Whether  any  doubt  exists  requiring 
an  application  of  this  principle  is  not 
to  be  determined  simply  by  the  way 
tl.e  question,  as  an  original  proposi- 
tion, appeals  to  the  minds  of  this 
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court.  It  may  seem  perfectly  clear 
to  us  or  to  a  majority  of  our  mem- 
bers, but  if  the  courts  of  last  resort 
in  several  different  jurisdictions 
have  ruled  otherwise,  and  especially 
if  8uch  holding  has  been  practically 
unanimous  wherever  such  cases  have 
been  considered,  the  very  least  we 
can  do  is  to  say  that  such  conflict  be- 
tween ourselves  and  other  courts  of 
equal  rank  and  authority  leaves  the 
construction  in  such  doubt  as  to  re- 
quire the  application  of  the  rule. 
Such  was  the  view  taken  by  the 
United  States  circuit  court  of  ap- 
peals of  this  district  in  the  Loewen- 
stein  Case,  supra,  where  .it  is  said 
that  when  the  insurance  in  tfiat  case 
was  issued,  the  company  must  have 
known  that,  "as  interpreted  by  the 
courts  of  last  resort  in  several 
states,  the  policy  as  drawn  would 
not  exempt  it  from  liability,  if  a  poi- 
sonous gas"  causing  death  "was  un- 
consciously, involuntarily,"  taken  or 

Inhaled  by  the  insured  It 

had  knowledge,  therefore,  that  by 
reason  of  such  adjudications,  its 
policies,  if  they  continued  to  issue 
them  in  the  old  form,  would  in  all 
Itrobability  be  accepted  by  some,  and 
possibly  inany,  persons,  upon  the  un- 
derstanding that  the  company  in- 
tended to,  and  did  in  fact,  assume 
the  species  of  risk  last  described.  If 
such  was  not  its  intention,  its  plain 
duty  was  to  so  modify  the  language 
of  its  policies  as  to  make  its  purpose 
dear,  inasmuch  as  a  slight  change  in 
the  phraseology  theretofore  em- 
ployed would  have  left  no  room  for 
doubt  .  .  .  as  to  its  meaning.  We 
are  unwilling  to  concede  that  an  in- 
surance company  may  continue  to 
issue  policies  without  any  modifica- 
tion of  their  terms,  after  certain  . 
provisions"  of  their  terms  "have 
been  construed  by  several  courts  of 
the  highest  character  and  ability, 
and  be  heard  to  insist,  in  controver- 
sies between  itself  and  the  insured 
with  respect  to  such  subsequently  is- 
sued policies,  that  they  do  not  in  fact 
cover  risks  which  they  had  been  ju- 
dicially adjudged  to  cover  before 
they  were  issued.  While  it  may  not 
be  accurate  to  say  that  under  such 
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circumstances  a  technical  estoppel, 
arises  in  favor  of  the  insured,  yet 
the  courts  in  such  cases  should  rigid- 
ly enforce  the  rule  requiring  policies 
of  insurance  to  be  construed  most 
■  strongly  against  the  insurer,  and 
they  should  not  hesitate  to  hold  that 
decisions  construing  a  policy  ad- 
versely to  the  contention  of  the  in- 
surer thereafter  create  a  doubt  as  to- 
its  proper  interpretation  of  suffi- 
cient gravity  to  be  resolved  in  favor 
of  the  insured." 

For  another  illusiration  of  this 
rule,  see  Davis  &  R.  Bldg.  &  Mfg. 
Co.  V.  Jones,  14  C.  C.  A.  30,  32  U.  S. 
App.  32,  66  Fed.  124.  Indeed,  even 
without  any  precedent  to  appeal  to, 
it  would  seem  evident  to*  reasonable 
and  fair-min4ed  persons  that  a 
proposition  upon  which  courts  o£ 
reputable  standing  fail  to  agree  is 
one  which  neither  of  them  is  entitled 
to  declare  free  from  all  doubt. 

I  further  beg  leave  to  say  that 
the  reasoning  by  which  the  majority 
endeavors  to  justify  its  radical  de- 
parture from  the  admitted  rule  of 
the  precedents  is  not  only  illogical 
and  mistaken,  but,  as.  I  shall  soon 
demonstrate,  is  also  wholly  incon- 
sistent with  the  unanimous  holding 
of  this  court  in  a  very  recent  case. 

Preliminary  to  this  appeal  to  our 
own  precedents,  I  may  say  that  the 
many  cases  I  have  already  cited  ai'e 
united  in  pointing  out  and  emphasiz- 
ing the  fact  that  if  the  insurer,  in 
framing  its  policy,  intended  to  re- 
lieve itself  from  all  liability  •  for 
death  from  poison  or  gas,  and  de- 
sired the  person  receiving  such 
policy  to  so  understand  it,  it  was  an 
easy  thing  for  it  to  so  do  in  terms 
wholly  free  from  possible  doubt. 
the  policy  had  said  that  the  insur- 
ance thereby  provided  should  not  ex- 
tend to  or  include  any  injury  or 
death  from  poison  or  gas,  which  is 
what  the  insurer  now  argues,  no  one 
could  well  misunderstand  it.  But  in- 
stead of  so  doing,  it  avoids  any  such 
clear  and  comprehensive  stipulation,, 
and  restricts  its  exception  to  cases 
of  in j  ury  or  death  from  poison 
"taken  or  administered"  or  from  gas 
"inhaled,"  which  is  a  veiy  different 
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proposition.  But,  says  the  majority, 
in  effect  this  policy  provides  against 
liability  for  injury  or  death  from 
poison  or  gas  in  any  way  taken  or 
administered  or  inhaled,  accidental- 
ly or  otherwise,  and  that  to  construe 
it  as  meaning  death  from  an  acci- 
dental but  voluntary  taking  of  poi- 
son or  voluntary  inhaling  of  gas  is  a 
'*self-contradiction/'  an  arbitrary 
distinction  where  none  exists,  and 
that  if  the  gas  is  inhaled  accidental- 
ly, it  cannot  possibly  be  said  to  have 
been  inhaled  voluntarily.  But  this 
is  a  palpable  mistake.  It  certainly  is 
not  correct  that  a  "taking"  of  poison 
or  "inhaling"  of  gas  may  not  be  at 
■once  both  voluntary  and  accidental. 
Though  it  may  be  true  that  the  word 
'Voluntary"  is  often  used  in  a  sense 
which  excludes  the  idea  of  an  acci- 
dent, yet  this  is  not  always  the  case, 
and  both  words  may  be  property  em- 
ployed to  characterize  the  same  act. 
The  physical  act  may  be  voluntary, 
yet,  if  owing  to  facts  or  conditions 
unknown  to  the  insured,  such  act  is 
productive  of  injury  to  himself,  then 
such  voluntary  act  is  also  in  a  very 
just  sense  of  the  word  accidental. 
This  truth  is  very  well  put  by  the 
Pennsylvania  court  in  Burkhard  v. 
Travelers*  Ins,  Co.  102  Pa.  262,  48 
Am.  Rep.  205.  In  that  case  the  in- 
sured left  the  car  in  which  he  was 
riding  and,  in  descending  from  the 
platform  to  a  bridge  on  which  the 
train  was  standing,  fell  through  an 
opening  and  was  killed.  The  insurer 
sought  to  escape  liabihty  by  plead- 
ing an  exception  in  the  policy.  Dis- 
cussing the  facts,  the  court  says: 
*1t  is  true  he  voluntarily  left  the 
car;  but  a  dear  distinction  exists  be- 
tween a  voluntary  act  and  a  volun- 
tary exposure  to  danger.  .  .  . 
The  act  may  be  voluntary;  yet  the 
exposure  involuntary.  The  danger 
being  unknown,  the  injury  is  acci- 
dental." 

There  is  still  another  allowable 
view  which  is  equally  decisive 
against  the  appellee's  contention 
herein.  An  act  may  be  neither  vol- 
untary nor  involuntary,  and  injury 
from  such  act  is  not  included  in  an 
exception  which  mentions  only  acts 
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which  are  voluntary  or  involimtary. 
For  the  purpose  of  this  case,  it 
makes  little  difference  whether  we 
treat  the  exception  as  applying  only 
to  the  conscious  voluntary  and  intel- 
ligent taking  of  poison  and  inhaling 
of  gas  by  a  sane  person,  or  whether 
the  insured  being  suffocated  in  his 
sleep  without  consciousness  of  Ma 
peril  and  without  contributing  there- 
to by  any  act  of  his  own,  either  vol- 
untary or  involuntary,  it  may  be  said 
to  be  outside  of  the  scope  of  the 
exception.  Approaching  the  facts 
from  either  angle,  it  is  very  clear 
that  the  demurrer  to  the  petitim 
was  improperly  sustained. 

I  conclude  this  dissent  by  recalling 
to  the  mind  of  the  court  the  case  of 
Riley  v.  Inter-State  Business  Men's 
Asso.  177  Iowa,  449,  159  N.  W.  203, 
in  which  some  of  the  vital  features 
are  identical  with  those  in  this  case. 
There,  it  will  be  remembered,  the  in- 
sured, being  indisposed,  consulted  a 
physician  who  gave  him  a  medicine 
which  proved  to  be  poisonous  and 
caused  his  death.  His  policy  pro- 
vided that  the  insurer  should  not  be 
liable  for  the  death  of  the  insured  re- 
sulting from  the  voluntary  or  invol- 
untary taking  of  poison.  Suit  being 
brought,  the  insurer,  adopting  the 
philosophy  and  reasoning  of  the  ma- 
jority in  this  case,  demurred  to  the 
petition,  saying  in  substance :  "The 
insured  took  the  poison,  and,  as  his 
taking  must  have  been  either  volun- 
tary or  involuntary,  the  petition  dis- 
closes no  cause  of  action." 

At  the  outset,  this  court  adopted 
that  theory  and  affirmed  the  ruling 
of  the  trial  court  in  sustaining  the 
defendant's  demurrer.  A  rehearing 
was  granted,  and  on  further  argu- 
ment we  all  united  in  ordering  a  re- 
versal. The  opinion  was  written  by 
a  distinguished  member  of  the  ma- 
jority in  this  case,  a  jurist  who  ex- 
cels in  keen  and  incisive  criticism 
and  exposition  of  the  meaning  and 
effect  of  language,  and  with  a  brief 
n^erence  to  the  views  there  ex- 
pressed I  am  done.  After  citing  the 
language  of  the  exception  in  the  pol- 
icy and  noting  the  sjlegation  of  the 
petition  that  the  taking  of  the  pen- 
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son  was  neither  voluntary  nor  invol- 
untary, but  accidental,  the  opinion 
proceeds:  "The  words  that  single 
out  the  voluntary  or  involuntary 
talcing  of  poison  were  put  into  the 
contract  by  the  defendant,  and  it 
must  be  assumed  that  they  were  in- 
tended to  he  effectivet  and  to  state 
the  exemptions  of  defendant  to  the 
uttermost  extent  intended.  There- 
fore  they  cannot  mean  thai  the  nak- 
ed  foAst  of  death  hy  poison  absolves 
from  liability.  It  must  have  been 
intended  that  there  could  be  some 
deatfis  from  poison  for  which  de- 
fendant is  liable.  Had  it  been  the 
intention  that  the  mere  fact  that  l^e 
death  was  due  to  poison  defeated  re- 
covery, a  statement  that  the  defend- 
ant was  not  liable  if  death  so  re- 
sulted would  have  been  plenary*  and 
would  have  covered  any  death  from 
poison,  no  matter  how  caused." 

The  italics  are  my  own,  and  I  use 
tiiem  to  mark  the  singular  and  apt 
adaptation  of  the  words  to  the  case 
now  under  consideration.  It  hap- 
pily illustrates  the  rule,  very  fre- 
quently overlooked,  that  in  stating  a 
proposition  of  a  simple  contract  obli- 
gation the  shortest  and  simplest 
form  of  expression  is  the  strongest 
which  can  be  used.  There  are  many, 
however,  who  proceed  on  the  theory 
that,  if  they  expand  the  brief  un- 
modified statement  by  adding  there- 
to various  esqiiressiona  of  an  adjec- 


tive or  adverbial  character,  they  are 
increasing  its  scope,  emphasis,  and 
binding  force,  when  in  fact  in  al- 
most every  instance  every  such  addi- 
tion serves  only  to  narrow  and 
restrict  the  meaning  and  effect 
which  the  principal  sentence  would 
have  had  without  them.  This,  the 
writer  of  that  opinion  points  out 
clearly  when  he  says  that,  had  it 
been  intended  to  exclude  all  liability 
for  death  by  poison,  a  simple  state- 
ment to  that  effect  would  have  been 
all  that  was  needed ;  but,  when  the 
insurer  proceeded  to  modify  the 
statement  by  adding  "voluntary  or 
involuntary,"  it  so  narrowed  its  ex- 
ception as  to  exclude  therefrom  all 
other  deaths  from  poison.  Applying 
that  rule  to  this  case,  which,  like  the 
Riley  Case,  comes  to  us  from  a  rul- 
ing on  demurrer  to  plaintiff's  peti- 
tion, we  cannot  consistently  avoid  a 
reversal.  No  member  of  the  court 
dissented  in  the  final  opinion  in  the 
Biley  Case  which  I  assume  had 
passed  from  their  minds;  but,  now 
that  I  have  quoted  themselves  to 
themselves,  I  trust  they  will  at  once 
recognize  the  controlling  character 
of  the  authority  and  be  ready  to  join 
in  holding  that  the  judgment  below 
ought  to  be  reversed. 

Salinger,  J.,  concurs  in  this  dis- 
sent. 

Petition  for  rehearing  denied 
December  14, 1918. 


ANNOTATION. 


bsnranM:  death  frmn  inhalmg  gas. 


Death  from  inhaling  gas  is  within 
the  ordinary  life  policy  or  accident 
policies  insuring  against  death  from 
external,  violent,  and  accidental  means. 
Fidelity  &  C.  Co.  t.  Loewenatein 
(1899)  46  UtJ^.  460,  88  C.  C.  A.  29, 
97  Fed.  17,  affirming  (1898)  88  Fed. 
474 ;  Travelers'  Ins.  Go.  v.  Allen  (1916) 
150  C.  C.  A.  280,  287  Fed.  78;  Fidelity 
&  C.  Co.  T.  Waterman  (1896)  161  111. 
682,  32  L.R.A.  654,  44  N.  E.  283;  Beile 
V.  Travelers'  Protective  Asso.  (1911) 
156  Ho.  App.  629,  135  S.  W.  497;  Paul 
V.  Travelers*  Ins.  Co.  (1889)  112  N.  Y. 


472,  3  L.R.A.  448,  8  Am.  St.  Rep.  768, 
20  N.  B.  847;  Menneiley  v.  Employers' 
Liability  Assur.  Corp.  148  N.  Y.  596, 
81  L.RA.  686,  61  Am.  St.  Rep.  716;  43 
N,  B.  54;  Herschkowits  v.  Hntaal  L. 
Ins.  Co.  98  Misc.  622,  167  N.  Y.  Supp. 
436;  Pickett  v.  Pacific  Hut.  L.  Ins.  Co. 
(1891)  144  Pa.  79,  13  L.R.A.  661,  27 
Am.  St.  Rep.  618,  22  Atl.  871;  United 
States  Mut.  Acci.  Asao.  v.  Newman 
(1887)  84  Va.  62,  3  S.  E.  805. 

In  Beile  v.  Travelers'  Protective 
Asso.  (1911)  156  Mo.  App.  629^  186  S. 
W.  497,  death  from  dilatation  of  the 
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heart  due  to  the  administration  of 
chloroform  for  the  performance  of  a 
surjrical  operation  is  held  to  be  acci- 
dental within  the  meaning  of  an  acci- 
dent insurance  policy,  although  the 
heart  had  been  weakened  by  disease, 
if  the  fact  was  not  known  to  the  in- 
sured. The  court  said  that  in  order 
for  the  dilatation  of  the  heart  not  to 
have  been  an  accident,  it  must  have 
been,  or  should  have  been,  expected. 

In  Herschkowitz  v.  Mutual  L.  Ins. 
Co.  (1916)  93  Misc.  622,  157  N.  Y. 
Supp.  436,  it  was  assumed  that  death 
by  inhaling  gas  was  within  the  opera- 
tion of  an  ordinary  life  policy.  The 
defense  in  that  case  was  suicide  which 
the  court  held  had  not  been  made  out. 

In  Travelers'  Ins.  Co.  v.  Allen 
(1916)  160  C.  C.  A.  280,  237  Fed.  78, 
where  the  question  of  whether  the 
death  was  from  suicide  or  accident, 
the  court  seems  to  have  assumed  that 
if  it  was  accidental,  it  was  within  the 
policy. 

The  question  whether  or  not  such 
death  is  within  the  exceptions  of  acci- 
dent policies  depends  upon  the  lan- 
guage of  the  exception.  The  leading 
case  upon  the  subject  is  Paul  v.  Trav- 
elers' Ins.  Co.  (1889)  .  112  N.  Y.  472, 
3  L.R.A.  443,  8  Am.  St.  Rep.  768,  20 
N.  E.  347,  where  the  exception  pro- 
vided that  this  insurance  does  not  ex- 
tend to  any  bodily  injury  of  specified 
lEinds  "nor  by  the  taking  of  poison, 
contact  with  poisonous  substances,  or 
inhaling  of  gas  or  by  any  surgical 
operation  or  medical  treatment."  In- 
sured was  killed  by  inhaling  gas  es- 
caping into  a  room  in  a  hotel  where 
he  was  sleeping  and  defendant  insist- 
ed that  the  case  was  within  the  ex- 
cation  in  the  policy.  The  court  did 
not  agree  with  this  contention,  say- 
ing: "In  expressing  its  intention  not 
to  be  liable  for  death  from  'inhaling 
of  gas,'  the  company  can  only  be  un- 
derstood to  mean  a  voluntary  and  in- 
telligent act  by  the  insured,  and  not 
an  involuntary  and  unconscious  act. 
Read  in  that  sense,  and  in  the  light  of 
the  context,  these  words  must  be  in- 
terpreted as  having  reference  to  medi- 
cal or  surgical  treatment,  in  which  ex 
vi  termini  would  be  included  the  den- 
tist's work,  or  to  a  suicidal  purpose. 


.  .  .  If  the  policy  had  said  that  it 
was  not  to  extend  to  any  death  caused 
wholly  or  in  part  by  gas,  it  would 
have  expressed  precisely  what  the  ap- 
pellant now  says  is  meant  by  the  pres- 
ent phrase,  and  there  could  have  been 
no  room  for  doubt  or  mistake." 

This  case  was  followed  in  a  short 
time  by  Menneiley  v.  Employers'  Lia- 
bility Assur.  Corp.  (1896)  148  N.  Y. 
596,  31  L.R.A.  686,  51  Am.  St.  Rep.  716, 
43  N.  E.  64,  where  the  language  of 
the  exception  was  "anything  acciden- 
tally taken,  administered,  or  inhaled, 
.  .  .  inhaling  gas,  or  any  surgical 
operation  or  exhaustion  consequent 
thereon,"  and  it  was  again  argued  that 
insured,  who  also  died  from  asphyxia- 
tion in  an  hotel  room,  was  within  the 
exception,  but  the  court  said:  "The 
respondent,  however,  urges  that  upon 
the  admitted  facts  the  general  term 
properly  held  that  the  provision  with 
reference  to  'anything  accidentally 
taken,  administered,  or  inhaled'  ex- 
empted the  company  from  any  liabili^ 
whatever  under  its  policy.  We  think 
otherwise.  That  provision  in  the  pol- 
icy clearly  implies  voluntary  action 
on  the  part  of  the  insured,  or  some 
other  person.  The  insured  must  take 
or  inhale,  or  another  must  administer. 
The  manifest  purpose  of  the  provision 
is  to  exempt  the  insurer  from  liability 
where  the  insured  has  voluntarily  and 
consciously,  but  accidentally,  taken  or 
inhaled,  or  something  has  been 
voluntarily  administered  which  was 
injurious  or  destructive  of  life.  We 
think  that  the  particular  accidents  in- 
tended to  be  excepted  by  that  provi- 
sion are  the  accidental  taking  or  in- 
haling into  the  system  of  some  inju- 
rious or  destructive  agency  under  the 
mistaken  belief  that  it  was  beneficial, 
or,  at  least,  harmless.  .  .  .  It  is 
quite  diflicult  to  understand  how  a 
thing  could  be  involuntarily  and 
unconsciously  a^inisteired.  Coupled 
together  aa  these  provisions  are,  the 
same  rule  of  construction  must  be  ap- 
plied to  that  portion  which  relates  to 
something  accidentally  inhaled  as  ap- 
plies to  the  portion  which  relates  to  a 
substance  accidentally  taken  or  acci- 
dentally administered." 

In  accordance  with  these  cases,  it 


Digitized  by  Google 


ANNO.— ACCIDENT  INSURANCE— INQALING  GAS.  891 


ms  held  in  Pickett  v.  Pacific  Mut  L. 

ins.  Co.  (1891)  144  Pa.  79,  13  L.R.A. 
■661,  27  Am.  St.  Rep.  618,  22  Atl.  871, 
that  inhalation  of  gas  within  the 
meaning  of  an  exception  in  an  acci- 
dent policy  does  not  include  involun' 
tary  inhalation  of  gas  in  a  well,  where 
its  presence  is  not  suspected. 

Exception  in  accident  policies  of  in- 
juries from  anything  accidentally  or 
otherwise  taken  or  inhaled  does  not 
include  anything  taken  or  adminis- 
tered in  good  faith  to  alleviate  pain, 
even  though  it  results  in  unexpected 
death.  Beile  v.  Travelers'  Protective 
Abso.  (Ho.)  supra. 

In  Waterman  t.  Fidelity  ft  C.  Co. 
(1896)  161  111.  632,  32  L.R.A.  654,  44 
N.  E.  283,  the  language  of  the  policy 
had  been  changed  from  that  construed 
in  the  above  policies  so  as  to  read: 
''This  policy  does  not  cover  .  .  . 
injuries  fatol  or  otherwise,  resulting 
from  poison  or  anything  accidentally 
or  otherwise  taken,  administered^  ab- 
sorbed, or  Inhaled."  Insured  was 
lulled  by  gas  in  his  hotel  room,  and 
the  argument  was  again  made  that 
this  case  was  within  the  exception  in 
the  policy,  but  the  court  said:  "It 
is  urged  tiiat  the  exception  in  the  case 
at  bar.  is  broader  and  more  sweeping 
tiun  the  words  found  in  t^e  cases 
heretofore  decided,  the  words  here  be- 
ing, 'poison  or  anything  accidental^ 
or  otherwise  absorbed  or  inhaled,'  and 
that  these  words  necessarily  include 
every  possible  way  by  which  irrespir- 
able  gases  can  be  got  into  the  human 
jsystem  so  as  to  cause  death.  .  .  . 
llie  claim  made  is  not  well  grounded 
if  the  correctneas  of  the  point,  decided 
in  the'eases  we  have  mentioned  be  con- 
ceded. That  point,  as  we  understand 
it,  is  that  the  word  'inhaling,'  or  'in- 
halation,' or  'inhaled,'  as  used  in  ex- 
ceptions contained  in  these  policies  of 
life  or  accident  insurance,  implies  a 
voluntary  and  intelligent  act  as  dis- 
tinguished from  an  involuntary  and 
unconscious  act.  Read  in  the  light  of 
the  decisions,  the  words  now  in  ques- 
tion do  not  mean  otherwise  than  if 
they  explicitly  read  'poison  or  any- 
thing accidentally  or  otherwise  con-, 
adeiuly  and  by  an  act  of  volition  drawn 
into  the  system  by  inspiration.'" 


Furthermore  the  court  said:  "Appel- 
lant is  a  New  York  corporation,  and 
made  and  dated  its  contract  in  the 
city  of  New  York,  and  this  was  done 
several  years  after  the  decision  in  the 
Paul  Case  by  the  court  of  last  resort 
in  that  state.  It  must  be  presumed 
that  it  was  then  fully  advised  of  that 
decision,  and  knew,  when  it  entered 
into  the  contract  now  in  suit,  what  its 
liabilities  were  under  the  agreement 
that  it  made."  But  the  court  seems  to 
have  overlooked  the  fact  that  the 
words,  "accidentally  or  otherwise," 
appear  in  this  policy,  which  did  not 
appear  in  the  one  in  Uie  Paul  Case. 

The  same  policy  construed  in  the 
Waterman  Case  was  before  the  court 
in  Fidelity  &  C.  Co.  v.  Loewenstein 
(1899)  46  L.R.A.  450,  38  C.  C.  A.  29, 
97  Fed.  17,  affirming  (1898)  88  Fed. 
474,  where  the  insured  also  met  his 
death  by  asphyxiation  in  a  hotel  room, 
and  the  court  stated  that,  irrespective 
of  what  its  views  might  be  if  the  ques- 
tion was  res  Integra,  "the  defendant 
company  issued  the  policy  in  suit,  and 
doubtless  many  others  of  a  like  char- 
acter, after  it  was  advised  by  the  de- 
cisions to  which  reference  has  been 
made,  one  of  which  was  a  construc- 
tion of  its  own  contract,  that,  as  in- 
terpreted by  the  courts  of  last  resort 
in  several  states,  the  policy  as  drawn 
would  not  exempt  it  from  liability  if 
a  poisonous  gas  was  unconsciously, 
involuntarily,  and  accidentally  inhaled 
by  the  insured,  which  occasioned  his 
death  or  injury.  It  had  knowledge 
therefore  that,  by  reason  of  such  ad- 
judications, its  policies,  if  they  con- 
tinued to  issue  them  in  the  old  form, 
would  in  all  probability  be  accepted 
by  some,  and  possibly  many,  persons, 
upon  the  understanding  that  the  com- 
pany intended  to  and  did  in  fact  as- 
sume the  species  of  risk  last  described. 
If  such  was  not  its  intention,  its  plain 
duty  was  to  so  modify  the  language  of 
its  policies  as  to  make  its  purpose 
clear,  inasmuch  as  a  slight  change  in 
the  phraseology  theretofore  employed 
would  have  left  no  room  for  doubt  or 
speculation  as  to  its  meaning.  We  are 
unwilling  to  concede  that  an  insur- 
ance company  may  continue  to  issue 
policies  without  any  modification  of 
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their  terms,  after  certain  provisions 
thereof  have  been  construed  by  sev- 
eral courts  of  the  highest  character 
and  ability,  and  be  heard  to  insist,  in 
controversiefl  between  itself  and  the 
insured  with  respect  to  such  subse- 
quently issued  policies,  that  they  do 
not  in  fact  cover  risks  which  titey 
had  been  judicially  adjudged  to  cover 
before  they  were  issued." 

The  Paul  Case  and  those  following 
it  did  not  escape  criticism.  In  Uc- 
Glother  v.  Provident  Mut.  Acci.  Co. 
(1898)  32  0.  C.  A.  318,  60  U.  S.  App. 
706,  89  Fed.  688,  which  was  a  case  of 
death  by  poison,  Judge  Sanborn  said: 
"We  must  not  be  understood,  however, 
to  adopt  or  approve  those  decisions. 
The  path  they  follow  Is  so  narrow, 
tortuous,  and  indistinct  that  we  should 
hesitate  long  to  follow  it.  Starting 
in  the  Paul  Case  with  the  thought  that 
the  word  'inhaling*  implies  a  conscious 
act,  and  invoking  the  much-abused 
rule  that  every  policy  of  insurance  of 
doubtful  meaning  should  be  conslarued 
most  strongly  against  the  company,  it 
reaches  the  interesting  conclusion  in 
the  Fidelity  &  Casualty  Company's 
Case  that  a  death  from  accidentally 
inhaling  gas  while  sleeping  is  not  a 
death  'resulting  from  poison,  or  any- 
thing accidentally  or  otherwise  taken, 
administered,  absorbed,  or  inhaled,' 
under  an  exception  in  the  poli^  in 
those  words.  If  gas  Is  unintentional- 
ly and  unconsciously  taken  or  inhaled, 
why  is  it  not  'accidentally'  taken  or 
inhaled?  If  it  is  not,  then  why  is  it 
not  'otherwise'  taken  or  inhaled  V 
The  parties  who  made  the  contract  did 
not  restrict  their  exception  to  death 
from  anything  taken  or  inhaled  "con- 
sciously and  by  an  act  of  volition," 
but  expressly  extended  it  over  death 
from  "anything  accidentally  or  other- 
wise taken  or  inhaled."  The  construc- 
tion given  by  the  court  to  this  clause 
of  the  policy  appears  to  be  cunning 
and  astute  to  evade,  rather  than  quick 
to  perceive  and  diligent  to  apply,  the 
meaning  of  the  words  it  contains  in 
their  plain,  ordinary,  and  popular 
sense. 

And  in  Richardson  v.  Travelers'  Ina. 
Co.  (1891)  46  Fed.  84S,  where  the  ex- 
ception was  "inhaling  gas,"  and  it  was 


impossible  from  the  evidence  to  deter- 
mine whether  or  not  the  death  was 
caused  by  accident  or  voluntarily  in- 
haling gas  with  suicidal  intent,  the 
court  said:  "The  language  of  the  pol- 
icy is  so  clear  as  to  require  no  con- 
struction. The  words  are  unequivocal 
that  the  defendant  does  not  insure 
against  death  caused  by  inhaling  gas. 
There  is  nothing  in  the  terms  of  the 
policy  intimating  or  suggesting  that 
the  inhalation  of  gas  must  be  volun- 
tary or  involuntary  in  order  to  exempt 
defendant  from  liability.  ...  All 
the  plaintiff's  rights  in  this  action 
arise  under  the  policy.  It  constitutes 
the  only  relation  between  the  parties. 
If  the  policy  does  not,  by  the  fair  and 
natural  import  of  its  words,  give  a 
right  of  action  under  the  facts,  then 
the  plaintiff  has  no  right  of  action. 
It  seems  to  me  .  .  .  that  the  clause 
under  which  defendant  claims  exemp- 
tion from  liability  was  expressly 
adopted  because  of  tiie  impossibility, 
in  most  cases  of  death  by  the  inhala- 
tion of  gas,  to  decide  whether  the 
death  was  occasioned  by  the  inhala- 
tion of  gas  with  suicidal  intent,  or 
whether  it  occurred  accidentally." 

The  companies  made  changes  in 
their  policies  to  meet  the  decisions 
against  them,  and  these  changes  have 
been  held  to  absolve  ttiem  from  lia- 
bility. Thus,  in  Porter  v.  Pi«ferred 
Acci.  Ins.  Co.  (1906)  109  App.  Div. 
103,  96  N.  Y.  Snpp.  682,  affirmed  in 
(1906)  186  N.  Y.  699,  79  N,  E.  1114, 
where  the  exception  was  "voluntary  or 
involuntary  inhalation  of  any  gas  or 
any  anesthetic,  or  injury  fatal  or  non- 
fatal resulting  from  any  poison  or  in- 
fection accidentally  or  otherwise  tak- 
en, administered,  absorbed,  or  in- 
haled," a  recovery  was  denied  where 
insured  died  in  his  hotel  room  from 
inhaling  gas.  The  court  said:  "We 
think  that  was  the  intention  of  the 
parties  as  indicated  hy  the  express 
language  used  in  the  policy  in  ques- 
tion. The  meaning  is  no  different  than 
if  the  policy  provided  that  the  defend- 
ant would  not  be  liable  if  the  death 
of  the  insured  resulted  from  the  ef- 
fects of  dynamite,  a  railroad  accident,, 
or  from  yellow  fever.  The  words  ent- 
ployed  in  the  exemption  from  liability 
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clause  quoted  clearly  indicate  an  in- 
tention to  avoid  liability  where  death 
is  caused  by  the  inhalation  of  ffas. 
Concededly  gas  was  inhaled  by  the 
deceased,  and  such  inhalation  caused 
his  death.  It  was  not  voluntary;  but 
nonliability  for  the  death  of  the  in- 
■sured  by  the  involuntary  as  well  as 
the  voluntary  inhalation  of  gas  was 
jjirovided  for.  The  words,  'or  any 
anesthetic/  which  follow  the  clause 
above  quoted,  do  not  in  any  manner 
enlarge  the  scope  or  meaning  of  the 
words,  Voluntary  or  involuntary  in- 
halation of  any  gas.'  The  whole 
clause,  considered  together,  must  mean 
that  if  the  death  of  the  insured  re- 
sulted from  the  voluntary  or  involun- 
tary inhalation  of  gas,  no  recovery 
could  be  had,  and  also  that  if  death  re- 
sulted from  the  inhalation  of  any 
anesthetic,  whether  voluntary  or  in- 
voluntary, there  would  be  no  liability 
•on  the  part  of  the  insurer.  The 
•courts  have  gone  a  long  way  in  con- 
atruing  insurance  policies  so  as  to  re- 
-solve  every  doubt  and  every  ambigui- 
ty in  favor  of  the  insured;  but  in  this 
case  there  does  not  seem  to  be  doubt 
■as  to  what  was  intended  by  the  parties 
to  the  contract,  or  any  ambiguity  as 
to  the  meaning  of  the  language  em- 
ployed to  express  such  intention." 

In  Travelers'  Ins.  Co.  v.  Ayers 
(1905)  217  UL  S90,  2  L.R.A.(N.S.)  168, 
75  N.  E.  606,  it  was  held  that  death  by 
asphyxiation  from  the  accidental  in- 
halation of  gas  while  asleep  is  not 
within  the  provisions  of  an  accident 
insurance  policy  exempting  the  insur- 
er from  liability  for  death  resulting 
•directly  or  indirectly  from  any  gas  or 
"vapor. 

And  the  reported  case  (Jones  t. 
Hawkeys  (Doumebcial  Men's  Asso. 
Ante,  380)  holds  that  asphyxiation 
while  asleep,  by  gas,  is  within  an  ex- 
ception of  accidental  death  resulting 
^rom  gas  accidentally  or  otherwise 
taken  or  inhaled. 

In  Minner  v.  Great  Western  Acci. 
JVsso.  (1917)  99  Kan.  575,  L.R.A. 
1917D,  788,  162  Pac.  1160,  where  the 
policy  provided  two  kinds  of  indem- 
nity, accident  and  sickness,  and  made 
Aidoaess  indemnity  payable  only  in 
event  of  disability  for  a  period  of 


seven  days  or  more,  and  provided  for 
disability  or  loss,  fatal  or  otherwise, 
caused  by  or  resulting  wholly  or  in 
part,  directly  or  indirectly,  from  gas 
in  any  manner  taken  or  administered, 
voluntary  or  involuntary,  should  be 
classified  as  sickness,  it  was  held  that 
there  could  be  no  recovery  for  death 
caused  by  accidentally  and  uninten- 
tionally breathing  illuminating  gas 
which  escaped  into  a  sleeping  room  at 
night,  the  court  saying  that  the  policy 
under  consideration  was  evidently 
phrased  with  the  purpose  of  avoiding 
the  effect  of  the  decisions  permitting 
recovery  for  death  by  inhaling  gas. 

In  United  States  Mut.  Acci.  Asso.  v. 
Newman  (1887)  84- Va.  62,  S  S.  E.  805, 
where  the  death  resulted  from  inhal- 
ing coal  gas,  and  the  exception  in  the 
policy  which  was  alleged  to  relieve 
the  insurer  from  liability  was  the  tak- 
ing of  poison,  and  the  evidence  was 
conflicting  as  to  whether  or  not  the 
inhaling  of  such  gas  was  a  taking  of 
poison,  the  court  held  that  an  instruc- 
tion was  properly  refused  which 
sought  to  tell  the  jury  that  inhaling 
coal  gas  was  a  taking  of  poison,  if 
the  jury  believed  coal  gas  to  be  a 
poisonous  substance  which  destroys 
life  when  inhaled,  and  that  an  in- 
struction was  correct  that  it  was  a 
question  for  the  jury  whether  car- 
bonic oxid  was  poisonous  within  the 
exception  in  the  policy,  and  that,  even 
though  they  found  that  it  was  so,  yet, 
if  they  believed  that  insured's  death 
was  not  caused  by  such  oxid,  but  by 
the  elements  of  coal  gas  with  which 
it  was  combined,  and  that  such  ele- 
ments were  not  poisonous,  but  acted 
by  way  of  aspl^xiation,  this  would  be 
death  by  external,  violent,  and  acci- 
dental means,  and  that  a  recovery 
might  be  had. 

In  Da  Rin  v.  Casualty  Co.  of 
America  (1910)  41  Mont.  176,  27 
L.R.A.CN.S.)  1164,  137  Am.  St.  Rep. 
709,  108  Pac  649,  the  policy  expressly 
covered  injury  from  anything  inhaled, 
but  the  defense  was  voluntary  ex- 
posure to  unnecessary  danger.  The 
court  held  that  going  to  the  rescue  of 
a  fellow  miner  who  was  overcome  with 
gas  within  6  feet  of  the  shaft,  where 
insured  thought  he  conld  reach  and 
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rescue  him  without  danger,  did  not 
show  such  exposure. 

Admicistering  chloroform  prepara- 
tory to  the  performance  of  a  surgical 
operation  is  not  surgical  treatment 
within  the  meaning  of  an  exception  in 
a  policy.  Belle  v.  Travelers'  Protec- 
tive Aaao.  (1911)  166  Mo.  App.  629, 
135  S.  W.  497. 

In  Westmoreland  v.  Preferred  Acci. 
Ins.  Co.  (1896)  75  Fed.  244,  an  attempt 
was  made  to  administer  chloroform  to 
relieve  insured  from  the  pain  of  a 
minor  surgical  operation.  He  is  al- 
leged to  have  become  black  in  the 
face,  to  have  gasped  and  died,  and 
there  is  an  allegation  that  this  was 
caused  by  the  chloroform,  combined 
with  some  cause  unknown.  The  court, 
however,  held  that,  so  far  as  the  facts 
are  shown,  chloroform  was  adminis- 
tered in  a  proper  way,  and  the  insured 
suffocated,  gasped,  and  died,  and  that 
no  other  conclusion  can  be  reached 
than  that  the  death  of  the  insured 
resulted  from  the  inhalation  of  the 
chloroform  so  as  to  come  within  two 
receptions  in  the  policy,  one  except- 


ing from  liabilify  for  death  resulting 

from  anything  accidentally  or  other- 
wise taken,  administered,  absorbed,  or 
inhaled,  and  the  other  from  death  re- 
sulting, either  directly  or  indirectly, 
from  the  medical  or  surgical  treat- 
ment. 

An  English  case  holds  that  an  ex- 
ception in  an  accident  policy  of  death 
caused  "by  medical  or  surgical  treat- 
ment, or  fighting,  ballooning,  racing; 
self-injury,  or  suicide,  or  anything 
swallowed,  or  administered,  or  inhaled, 
absolved  the  company  from  liabili^ 
for  death  by  poisonous  gas  accidental- 
ly inhaled  without  knowledge  of  its- 
presence."  .The  court  rejected  the  con- 
tention that  the  exception  must  be 
limited  to  voluntary  or  intentional  in- 
halation, upon  the  ground  that  the 
language  of  the  policy  was  plainly  to 
the  contrary.  Re  United  London  k 
Scottish  Ins.  Co.  [1916]  2  Ch.  (Eng:) 
167,  8  B.  R.  C.  327,  [1915]  W.  N.  207, 
84  L.  J.  Ch.  N.  S.  620,  118  L.  T.  N.  S. 
397, 31  Times  L.  R.  419,  69  Sol.  Jo.  529. 

H.  P.  F. 


WILLIAM  E.  G.  SAUNDERS  et  al. 

V, 

A.  S,  STULTS  and  Wife. 
WAHKONSA  INVESTMENT  COMPANY  et  al..  Appts. 

Iowa  Supreme  Court— Maif  XSt  1920, 
(—  Iowa,  — ,  177  N.  W.  516.) 

Receiver  —  right  of  one  bidding  at  sale. 

One  bidding  at  a  receiver's  sale  acquires  no  rights  until  the  sale  is  con- 
firmed by  the  court,  even  though  the  bid  has  been  accepted  by  the  receiver, 
vrhich  will  prevent  the  court  from  accepting  a  higher  bid  subsequently 
made. 

[jSee  note  on  this  q^e8tion  beginning  on  page  399.] 


Appeal  by  petitioners,  purchasers  of  real  estate,  from  a  decree  of  the 
District  Court  for  Winnebago  County  (Edwards,  J.)  denying  their  motion 
for  confirmation  of  a  sale  to  them  made  by  the  receiver,  in  an  action 
brought  for  the  termination  of  a  joint  adventure,  and  for  the  appointment 
of  a  receiver.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 
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UeBsrs.  K«lleher,  Hanson,  &  Mitch- 
ell, fox  appellants : 

Official  sales  will  not  be  opened  on 
the  mere  representation  that  more 
may  be  obtained  for  the  property. 

Morriase  v.  Inglis,  —  N.  J.  L.  — ,  19 
Atl.  16;  Barlow  v.  Osborne,  6  H.  L. 
Gas.  566,  10  Eng.  Reprint,  1412,  27 
L.  J.  Ch.  N.  S.  308,  4  Jur.  N.  S.  867, 
6  Week.  Rep.  316. 

Inadequacy  of  price  does  not  justify 
a  court  in  vacating  a  sale. 

Quigley  v.  Breckenridge,  180  111. 
627,  64  N.  E.  580. 

The  purchaser  has  a  right  to  insist 
that  his  purchase  be  not  set  aside  ex- 
cept for  reasons  that  have  the  approv- 
al of  the  courts. 

George  v.  Norwood,  77  Ark.  216,  113 
Am.  St.  Rep.  143,  91  S.  W.  567,  7  Ann. 
Cas.  171. 

A  purchaser  at  such  sale  acquires 
actual  rights  of  a  legal  nature,  which 
are  as  much  entitled  to  be  protected 
as  any  other  contract  or  property 
rights. 

George  v.  Norwood,  supra;  24  Cyc. 
62;  Pewabic  Min.  Co.  v.  Mason,  145  U. 
3.  349,  36  L.  ed.  732,  12  Sup.  Ct.  Rep. 
887. 

A  purchaser  becomes  bound  at  a 
judicial  sale. 

Perrin  v.  Chidester,  169  Iowa,  31, 
139  N.  W.  930. 

Confirmation  will  not  be  refused  be- 
cause more  may  be  obtained  for  the 
property  than  the  price  for  which  it 
was  knocked  down. 

Morrisse  v.  Inglis,  supra. 

Inadequacy  of  price  is  not  sufficient 
reason  for  refusing  to  confirm  the 
sale,  unless  so  gross  as  to  shock  the 
conscience.  A  subsequent  advance 
does  not  remotely  show  inadequacy  as 
of  the  time  of  the  sale.  There  was 
therefore  no  inadequacy  at  all,  cer- 
tainly no  gross  inadequacy,  and  no 
irregulariiy  is  alleged  or  proven. 

Page  V.  Kress,  80  Mich.  85.  20  Ami 
St.  Rep.  604,  44  N.  W.  1062;  George  v. 
Norwood,  77  Ark.  216,  113  Am.  St. 
Rep.  143,  91  S.  W.  557,  7  Ann.  Cas. 
171;  24  Cyc.  52;  Central  Trust  &  Sav. 
Co.  V.  Chester  County  Electric  Co.  9 
Del.  Ch.  123,  77  Atl.  771 ;  Jacobsohn  v. 
Larkey,  L.R.A.1918C,  1176,  157  C.  C. 
A.  660,  246  Fed.  638;  Tharp  v.  Kerr, 
141  Iowa,  26.  119  N.  W.  267;  Jonas  v. 
Weires,  134  Iowa,  47,  111  N.  W.  453. 

Messrs.  £.  A.  Morling  and  W.  H. 
Morling,  for  appellees  Saunders  et 
al.: 

The  purchaser,  prior  to  confirma- 
tion, is  merely  a  preferred  hidder,  and 
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the  court  will  act  in  the  interest  of 
the  parties  rather  than  in  that  of  the 
purchaser. 

Central  Trust  Co.  v.  Gate  City  Elec- 
tric Street  R.  Co.  96  Iowa,  646,  65  N. 
W.  982;  Yetzer  v.  Applegate,  86  Iowa, 
121,  62  N.  W.  118;  Loyd  v.  Loyd,  61 
Iowa,  243,  16  N.  W.  117;  SO  Cyc.  276, 
278;  Johnson  v.  Avery,  61  Am.  St. 
.  Rep.  632,  and  note,  60  Minn.  262,  62 
N.  W.  283;  34  Cyc.  321;  24  Cyc.  22; 
Osmond  v.  Evans,  269  111.  278,  110  N. 
E.  16;  Re  First  Trust  &  Sav.  Bank, 
45  Mont.  89,  122  Fac.  661,  Ann.  Gas. 
1913C,  1327. 

The  confirmation  or  rejection  of  the 
sale  or  bid  is  matter  of  sound  eq- 
uitable discretion. 

24  Cyc.  34;  Central  Trust  Co.  v. 
Gate  City  Electric  Street  R.  Co.  96 
Iowa.  646,  65  N.  W.  982;  Freeman,  Ex- 
ecuti(^s,  §  311;  Borer,  Judicial  Sales, 
§  106;  Wheeler  &  M.  Mercantile  Co. 
V.  Wright,  —  Okla.  166  Pac.  184; 
Duncan  v.  Eck,  —  Okla.  — ,  166  Pac. 
121;  Re  Standwaitie,  —  Okla.  — ,  17& 
Pac.  542;  4  C.  J.  838. 

Messrs.  Clarke  ft  Caraon,  for  appel- 
lees Stults: 

Under  a  sale  by  receiver,  where  no 
judicial  appraisement  was  made,  no 
public  advertisement,  and  no  public 
sale,  a  contract  between  the  receiver 
and  a  proposed  purchaser  is  merely, 
tentative  in  character,  and  the  pur- 
chaser can  acquire  no  right  until  the 
sale  is  confirmed  by  the  court. 

Central  Trust  Co.  v.  Gate  City  Elec- 
tric Street  R.  Co.  96  Iowa,  646;  Ten- 
nessee V.  Quintard,  26  C.  C.  A.  165,  47 
U.  S.  App.  621,  80  Fed.  829;  Can*  v. 
Carr,  88  Va.  735,  14  S.  E.  368;  Terry  v. 
Coles,  80  Va.  696;  Simmons  v.  Wood, 
45  How.  Fr.  262;  State  ex  rel.  Atty. 
Gen.  V.  Roanoke  Nav.  Co.  86  N.  C. 
408. 

A  confirmation  of  a  judicial  sale 
involves  the  exercise  of  judicial  dis- 
cretion, and  one  attacking  the  judg- 
ment of  the  court  mast  show  abase 
of  such  discretion. 

Re  Finks,  139  C.  C.  A.  648,  224  Fed. 
92. 

The  rule  against  opening  biddings 
after  acceptance  and  contract  by  ref- 
eree does  not  apply  where  the  sale 
was  private. 

South  Baltimore  Brick  &  Tile  Co.  v. 
Kirby,  89  Md.  52,  42  Atl.  918;  Dicker- 
son  V.  Talbot,  14  B.  Mon.  60;  Kelso 
V.  Jessop.  69  Md.  114. 

Messrs.  Gord<m  &  Ominndson  and 
SennefF,  BUse,  Witwer,  &  Senneff  alsa 
for  appellees  Stults. 
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Gaynor,  J.,  delivered  the  opinion 
of  the  court: 

Prior  to  the  happening  of  the 
matters  involved  in  this  controversy, 
the  defendants  Stults  had  con- 
tracted to  purchase  790  acres  of 
land.  Finding  themselves  unable 
to  finance  the  purchase,  they  in- 
duced the  plaintiffs,  Saunders  and 
the  two  Sopers,  to  do  so.  A  contract 
was  entered  into  between  these  par- 
ties, by  the  terms  of  which  the  land 
was  to  be  sold  and  the  sum  realized 
divided  between  them  in  proportion 
to  the  interests  of  each  as  fixed  in 
the  contract.  It  appears  that  a  sale 
could  not  be  effected  within  the  time 
limited  by  the  contract,  and  a  dis- 
agreement arose  between  them  as  to 
the  price  at  which  the  land  should  be 
sold.  Thereupon  these  plaintiffs 
brought  this  action  to  terminate  the 
joint  adventure,  and  to  have  a  re- 
ceiver appointed.  After  a  hearing 
the  court  found  for  the  plaintiffs, 
and  appointed  a  receiver  in  the  per- 
son of  one  James  B.  Anderson.  An- 
derson qualified  and  gave  bond,  and 
entered  upon  his  duties  as  receiver. 
The  decree  was  rendered  in  October, 

1918,  and  directed  this  receiver  to 
sell,  convey,  and  convert  into  money 
all  real  estete,  and  all  personal  prop- 
erty covered  by  the  joint  enterprise, 
and  to  do  this  as  speedily  as  may  be 
without  sacrificing  the  property. 
As  to  the  real  estate,  the  receiver 
was  directed  to  sell  the  same  upon 
such  terms  "as  are  customary  in  the 
locality  in  relation  to  real  estate, 
when  sold  in  like  quantities  at  pri- 
vate or  public  sale."  Thereafter  the 
receiver  endeavored  to  interest  buy- 
ers in  the  property  from  time  to 
time.  The  receiver  fixed  the  price  at 
$135,  and  undertook  to  secure  a  pur- 
chaser at  that  price.  He  made  dili- 
gent effort  to  secure  a  purchaser. 
There  is  no  complaint  of  tiiis.  On  or 
about  May  26,  1919,  the  Wahkonsa 
Investment  Company  and  Furlong  & 
Brennan,  after  inspecting  the  land, 
submitted  a  bid  of  $130.  On  May  31, 

1919,  the  receiver  accepted  the  bid 
of  these  parties,  and  entered  into  a 
formal  written  contract  with  them, 
in  which  he  agreed  to  adl  and  con- 


vey to  them  the  land  aforesaid  at 
the  price  of  $130,  and  in  the  con- 
tract they  bound  themselves  to  buy 
at  that  price  and  pay  $10,000  down. 
The  terms  upon  which  the  Wahkon- 
sa people  were  to  purchase  the  prop- 
erty were  as  follows:  To  pay  for 
said  land  the  sum  of  $102,700;  $10.- 
000  in  hand;  $30,000  in  cash  on 
March  1, 1920 ;  to  assume  mortgages 
on  the  land  amounting  to  $35,475, 
and  to  give  a  second  mortgage  on 
the  land  of  $27,225,  the  second  mort- 
gage to  bear  interest  at  the  rate  of 
6  per  cent  per  annum,  payable  an- 
nually, from  March  1, 1920.  Shortly 
after  this  contract  was  made,  the  re- 
ceiver prepared  a  report  of  this  sale 
for  submission  to  the  court.  The  re- 
port, however,  was  not  filed.  There- 
after, and  before  any  report  was 
m&de  to  the  court  of  the  sale  afore- 
said, the  First  &  Second  Mortgage 
Corporation  of  Iowa  presented  a  bid 
to  the  receiver  of  $145  per  acre,  with 
);»ayments  to  be  ntade  on  terms  far 
more  favorable  to  the  parties  inter- 
ested than  was  provided  in  the  Wah- 
konsa contract. 

On  the  21st  day  of  July,  1919,  the 
receiver  filed  a  report  in  which  he 
advised  the  court  of  the  sale  of  the 
land  to  the  Wahkonsa  people,  and 
also  advised  the  court  of  the  offer 
made  by  the  mortgage  corporation, 
and  requested  such  action  by  the 
court  on  his  report  as  might  be  just 
and  proper.  The  Wahkonsa  people 
moved  for  a  confirmation  of  the  sale 
of  them.  Objections  were  filed  to 
its  confirmation  on  various  grounds, 
among  which  were  that  the  sale 
price  was  far  less  than  the  actual 
value  of  the  land,  and  that  the  man- 
ner and  times  of  payment  were  in- 
equitable. After  hearing  was  had 
upon  this  motion  and  the  objections 
thereto,  and  evidence  introduced,  the 
court  refused  confirmation  of  the 
sale  to  the  Wahkonsa  people,  and  di- 
rected the  receiver  to  accept  the  bid 
of  the  First  &  Second  Mortgage 
Company  on  the  terms  set  out  in  its 
offer,  and  directed  the  receiver  to 
enter  into  a  written  contract  with 
this  party  for  the  purchase  and  sale 
of  the  land.  The  Wahkonsa  Invest- 
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ment  Company  and  Furlong  &  Bren- 
nan  appealed  from  this  action  of  the 
court,  claiminsr  that  the  sale  to  them 
was  a  binding  sale;  that  they  ac- 
quired an  interest  in  the  land  under 
the  sale,  and  that  the  court  should 
have  confirmed  the  sale,  and  that  it 
erred  in  ordering  the  contract  set 
aside,  and  in  recognizing  the  sale  to 
other  parties  on  bids  made  after  the 
sale  to  them,  and  also  erred  in  di- 
recting the  receiver  to  accept  the 
bid  of  the  First  &  Second  Mortgage 
Corporation. 

liiis  is  ail  that  is  necessary  to  pre- 
sent the  only  question  that  is  here 
for  our  consideration. 

The  contention  of  appellants  is: 

First.  That  a  bidder,  to  whom 
property  has  been  knocked  down  at 
a  judicial  sale,  acquires  legal  rights 
which  are  to  be  as  much  protected 
and  enforced  as  are  the  rights  of 
other  purchasers,  and  that  the  court 
erred  in  not  confimoing  the  contract 
of  sale  made  with  appellants. 

Second.  That  a  successful  bidder 
has  a  right  to  insist  that  his  pur- 
chase be  not  set  aside  by  the  court, 
and  that  he  has  a  right  to  a  con- 
firmation of  the  same;  that  there 
are  no  facts  shown  impeaching  the 
sale,  and  no  reason  why  the  court 
should  not  have  confirmed  the  same. 

Third.  That  inadequacy  of  price, 
which  is  not  gross,  is  not  sufficient 
for  refusing  to  confirm  the  sale ;  that 
the  fact  that  more  was  offered  for 
the  land  after  the  receiver  had  en- 
tered into  the  contract  with  these 
appellants  did  not  justify  the  court 
in  setting  aside  that  contract  and  re- 
fusing to  confirm  the  same. 

The  appellants'  contention  over- 
looks material  facts.  That  is,  that 
the  receiver  was  simply  the  officer  or 
agent  of  the  court;  that  this  sale 
was  not  a  completed  sale;  that  it 
was  not  in  the  power  of  the  receiver 
to  make  a  completed  sale  which 
would  bind  the  court  to  its  confirma- 
tion ;  and  that  those  who  buy  at  re- 
ceiver's sale,  such  as  we  have  in  this 
case,  take  with  knowledge  of  the 
fact  that  the  contract  of  sale  is  not 
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binding  on  the  receiver  until  the 
same  is  presaited  Rec^eiwrt^t 
to  the  court  and  ap-  oc  one  btddins 

proved    .  by     the  ** 

court;  that  a  sale  such  as  we  have 

here  is  a  sale  without  the  right  of 

redemption. 

In  Terry  v.  Coles,  80  Va.  695,  the 
supreme  court  of  Virginia,  quoting 
from  Rorer  on  Judicial  Sales,  pp.  30, 
55,  56,  said:  "Coniirmation  is  the 
judicial  sanction  of  the  court.  Un- 
til then  the  bargain  is  incomplete. 
.  .  .  Until  confirmed  by  the  court, 
the  sale  confers  no  rights.  Until 
then  it  is  a  sale  only  in  a  popular, 
and  not  in  a  judicial  or  legal  sense. 
The  chancellor  has  a  broad  discre- 
tion in  the  approval  or  disapproval 
of  such  sales.  The  accepted  bidder 
acquires,  by  the  acceptance  of  his 
bid,  no  independent  right,  as  in  the 
case  of  a  purchaser  at  a  sale  under 
execution,  to  have  his  purchase  com- 
pleted, but  is  merely  a  preferred 
proposer,  until  confirmation  by  the 
court  of  the  sale,  as  agreed  to  by 
its  ministerial  agent.  In  the  exer- 
cise of  this  discretion  a  proper  re- 
gard is  had  to  the  interests  of  the 
parties  and  the  stability  of  judicial 
sales.  By  sanctioning  a  sale,  the 
courts  make  it  their  own.  There  is 
a  difference  between  such  sales,  and 
ordinary  auction  sales,  and  sales  by 
private  agreement.  In  case  of  sales 
before  a  master,  the  purchaser  is  not 
considered  as  entitled  to  the  benefit 
of  his  contract  till  the  master's  re- 
port of  the  purchaser's  bidding  la 
absolutely  confirmed." 

See  also  Davis  v,  Stewart,  4  Tex. 
226;  Henderson  v.  Herrod,  23  Miss. 
484;  Taylor  v.  Gilpin,  3  Met.  (Ky.) 
546;  Ohio  L.  Ins.  &  T.  Co.  v.  Goodin, 
10  Ohio  St.  563;  Todd  v.  Gallego 
Mills  Mfg.  Co.  84  Va.  586,  5  S.  E. 
676.  In  Barton's  Chancery  Practice, 
1070,  it  is  said :  "In  Virginia,  a  bid 
by  a  purchaser  to  a  commissioner  is 
a  bid  to  the  court,  and  if  accepted  he 
is  bound  by  it,  but  the  court,  and  not 
the  commissioner,  is  the  seller,  and 
the  confirmation  by  the  court,  and 
its  direction  to  convey,  are  essential 
to  the  validity  of  any  sale  that  the 
commissioner  may  make." 
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At  pa?e  1094  it  is  said:  ^His  bid 
at  the  commissioner's  sale  is  a  mere 
offer,  and,  although  after  confirma- 
tion his  title  relates  back  to  the  day 
of  sale,  yet  he  has  until  confirmation 
to  examine  into  the  matter,  and  to 
inquire  if  there  be  any  defects  in  the 
titie." 

In  Langyher  v.  Patterson,  77  Va. 
473,  the  supreme  court  of  Virginia 
used  this  language:  "Confirmation 
is  the  judicial  sanction  of  the  court; 
and  by  confirmation  the  court  makes 
it  a  sale  of  its  own,  and  the  purchas- 
er is  entitled  to  the  full  benefit  of  his 
contract,  which  is  no  longer  execu- 
tory, but  executed,  and  which  will  be 
«nforced  against  him  and  for  him." 

In  Brock  v.  Rice,  27  Gratt.  812, 
Judge  Staples  speaking  for  the 
court,  said:  ''In  considering  this 
case,  it  is  important  to  bear  in  mind 
the  rules  of  law  governing  judicial 
sales.  All  the  authorities  agree 
there  is  a  wide  distinction  between 
an  applicatibn  to  set  aside  a  sale 
after  it  is  approved  by  the  court,  and 
an  application  to  withhold  a  con- 
firmation. A  decree  of  confirmation 
is  a  judgment  of  the  court,  which  de- 
termines the  rights  of  the  parties. 
Such  a  decree  possesses  the  same 
force  and  effect  of  any  other  adjudi- 
cation by  a  court  of  competent  ju- 
risdiction. But  before  confirmation 
the  whole  proceeding  is  in  fieri,  and 
under  the  control  of  the  court.  Un- 
til then,  the  accepted  bidder  is  not 
regarded  as  a  purchaser.  His  con- 
tract is  incomplete,  and  he  acquired 
by  his  bid  no  independent  right  to 
have  it  perfected."  Further:  "It  is 
very  certain  that  with  us  the  com- 
missioner conducting  the  sale  is  re- 
garded merely  as  the  agent  or  serv- 
ant of  the  court,  and  his  proceedings 
are  necessarily  subject  to  its  re- 
vision and  control.  Whether  the 
court  will  confirm  the  sale  must,  in  a 
great  measure,  depend  upon  the  cir- 
cumstances of  each  particular  case. 
It  is  diflScult  to  lay  down  any  rule  ap- 
plicable to  all  cases ;  nor  is  it  possible 
to  specify  all  the  grounds  which  will 
justify  the  court  in  withholding  its 
approval." 

In  Davia  v.  Stewart,  4  Tex.  226, 
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that  court  said:  'It  will  be  seen 
that  much  discretion  is  left  to  the 
judge.  If  he  should  believe  that  the 
sale  was  not  fair,  or  that  it  was  not 
made  in  conformity  with  law,  it 
would  be  his  duty  to  set  it  aside,  and 
order  it  to  be  sold  again.  He  is  not 
required  to  place  upon  the  record  the 
reasons  by  which  he  is  governed 
either  in  confirming  or  rejecting  a 
sale.  ...  The  purchaser  could 
not  be  injured.  When  he  bid  for 
the  land  he  was  aware  that  he  was 
purchasing  subject  to  the  confirma- 
tion or  rejection  of  the  sale  of  the 
probate  judge." 

Taylor  v.  Gilpin,  3  Met.  (Ky.)  546, 
confirms  the  rule  stated  above  and 
says:  "The  application  to  the  chan- 
cellor was  not  to  disturb  a  sale  which 
he  had  approved,  but  it  was  to  reject 
a  bid  or  proposal  which  had  been 
offered.  This  court  has,  time  and 
again,  held  that  a  purchaser  of  prop- 
erty, under  a  decretal  sale,  does  not 
acquire  any  independent  right  by  his 
purchase,  until  after  the  same  has 
been  approved  by  the  chancellor.  He 
is  simply  J^n  accepted  or  preferred 
bidder;  and  whether  his  bid  or  pro- 
posal will  be  approved  depends  upon 
the  sound  equitable  discretion  of  the 
court  having  control  of  the  cause." 

In  Tennessee  v.  Quintard,  26  C.  C. 
A.  165,  47  U.  S.  App.  621,  80  Fed. 
829,  it  was  said :  "The  cases,  both 
Federal  and  state,  fully  establish  the 
rule  that  Quintard's  bid  for  the 
property  at  the  special  master's  sale 
was  only  an  offer  to  take  the  prop- 
erty at  that  price,  and  that  accept- 
ance or  rejection  of  that  offer  was 
within  the  sound  legal  discretion  of 
the  court,  to  be  exercised  with  due 
regard  to  the  special  circumstances 
of  the  case.  The  acceptance  of  his 
offer  could  only  have  been  mani- 
fested by  an  order  confirming  the 
sale,  and,  until  that  was  done,  he  ac- 
quired no  title,  and  there  was  in  his 
position  at  the  time  this  petition  was 
filed  no  element  of  an  innocent  pur- 
chaser." 

In  Todd  V.  Gallego  Mills  Mfg.  Co. 
84  Va.  586,  5  S.  E.  676,  it  is  said: 
"But  before  the  court  had  an  oppor- 
tunity to  act,  before  the  sale  was 
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reported  to  the  court,  another  person 
offered  a  substantial  advance  of 
$12,000,  which  was  satisfactorily  se- 
cured. There  was  then  before  the 
court  no  question  as  to  the  inad- 
equacy of  price  to  be  determined. 
One  hundred  and  thirty-two  thou- 
sand dollars  was  offered  for  the 
same  property,  under  the  same  cir- 
cumstances, and,  so  far  as  the  court 
was  concerned,  at  the  same  time,  for 
property  which  the  purchaser 
claimed  the  right  to  buy  and  have 
conveyed  to  him  at  $120,000,  .  .  . 
All  the  cases  agree  that  the  court 
must  sell  at  the  best  price  obtain- 
able; and  when  a  substantial  upset 
bid,  well  secured  and  safe,  for  10  per 
cent  advance,  is  put  in  before  con- 
firmation, it  is  as  much  a  valid  bid  as 
if  made  at  the  auction." 

The  decided  weight  of  authority 
supports  the  holdings  of  the  courts 
above  cited.  However  that  may  be, 
we  are  not  without  authority  in  our 
own  state  in  harmony  with  these 
rules.  In  Central  Trust  Co.  v.  Gate 
City  Electric  Street  R.  Co.  96  Iowa, 
646,  65  N.  W.  982,  this  court  recog- 
nized the  doctrine  as  announced 
above.  It  is  true  in  that  case  that 
the  decree  required  the  receiver  to 
report  the  sale  for  confirmation,  but 
this  added  nothing  to  hia  legal  duty, 
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or  to  the  right  of  tiie  court  to  pass 
upon  and  determine  whether  the 
sale  was  one  that  should  or  should 
not  be  confirmed.  In  the  instant 
case,  the  sale  to  the  Wahkonsa  In- 
vestment Company  was  approxi- 
mately $12,000  less  than  the  bid  of 
the  First  &  Second  Mortgage  Cor- 
poration, and  required  the  carrying 
back  of  a  mortgage  on  the  land  of 
over  $27,000,  whereas  the  bid  of  the 
First  &  Second  Mortgage  Corpora- 
tion was  a  cash  bid,  and  it  further 
appears  in  the  record — though  it 
was  not  in  the  decree — ^that  the  pro- 
posed purchaser,  the  Wahkonsa 
people,  were  informed  by  the  receiv- 
er that  whatever  bid  they  made  and 
whatever  contract  was  entered  into 
was  subject  to  the  approval  and  con- 
firmation of  the  court,  and  this  was 
in  the  contract  which  the  Wahkonsa 
I)eopIe  are  now  insisting  was  bind- 
ing, without  the  confirmation  of  the 
court. 

The  holding  of  the  court  from 
which  the  appeal  was  taken  is  in 
harmony  with  these  decisions.  We 
find  no  ground  for  interfering  with 
its  judgment,  and  its  action  is  there- 
fore affirmed. 

Weaver,  Ch.  J.,  and  Ladd  and  Ste- 
vens^ J  J.,  concur. 
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I.  Introductory,  399. 
II.  Doctrine  that  confirmation  will  be  re- 
fused on  receipt  of  higher  bid,  400. 
III.  Doctrine  that  higher  bid  is  not  suffi- 
cient ground  for  refusal  of  con- 
firmation, 412. 
rV.  Doctrine  that  entire  matter  of  con- 
firmation rests  in  the  discretion  of 
tiie  court,  417. 

I.  IiUroductory, 

There  are  three  doctrines  as  to  the 
«ffect  of  the  receipt  of  a  higher  bid 
after  property  has  been  struck  off  at 
a  judicial  sale,  upon  the  confirmation 
of  the  sale.  According  to  one  theory, 
the  mere  fact  that  a  higher  bid  has 
been  received  is  sufficient  reason  to 


refuse  confirmation  and  to  open  the 
biddings.  According  to  another  theo- 
ry, the  mere  fact  that  a  higher  bid  has 
been  received  is  not  a  sufficient  reason 
for  refusal  to  confirm  the  sale.  The 
adoption  of  the  one  or  the  other  of 
these  theories  is  one  of  policy.  The 
courts  which  adhere  to  the  former  re- 
gard the  receipt  of  a  higher  bid  as 
conclusive  evidence  that  the  property, 
was  sold  for  an  inadequate  price, — at 
least  that,  in  this  particular  case,  it  is 
conclusively  shown  that  more  might 
be  obtained ;  while  the  courts  that  ad- 
here to  the  latter  theory  take  the  view 
that  judicial  sales  are  rendered  more 
stable  and  better  prices  are  obtained 
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for  property  generally  when  sold  at 
judicial  sale  by  making  the  highest 
bid  which  is  accepted  final.  Each  of 
these  theories  has  its  weak  points*  and 
when  a  strong  case  is  presented  for 
the  application  of  a  rule  contrary  to 
the  one  prevailing  in  the  jurisdiction 
in  which  it  arises,  the  courts  are  apt 
to  stamp  the  case  as  one  having  spe- 
cial circumstances,  calling  for  the  ap- 
plication of  the  contrary  rule.  This 
attitude  of  the  courts  is  quite  ac- 
curately characterized  in  Allen  v.  Mar- 
tin (1888)  61  Mice.  78,  where  it  is 
stated,  with  reference  to  a  sale  upon 
an  inadequate  price,  that  "though  the 
courts  of  many  of  the  states  have  iter- 
ated and  reiterated  the  proposition 
that  mere  inadequacy  of  price  is  not 
sufficient  to  justify  a  refusal  of  con- 
firmation, an  examination  of  a  great 
number  of  the  cases  discloses  the  fact 
that  where  tills  inadequacy  exists  to 
any  marked  extent  the  court  has  been 
first  to  seize  upon  exceedingly  attenu- 
ated reasons,  excuses,  or  pretexts  to 
refuse  confirmation." 

According  to  the  third  doctrine,  the 
entire  matter  of  confirmation  of  judi- 
cial sales  is  left  with  the  court,  to  be 
confirmed  or  not  according  to  its  dis- 
cretion. This  seems  to  be  the  view  of 
the  court  in  the  reported  case  (Saund- 
ers V.  Stults,  ante,  394),  where  a 
broad  view  is  taken  as  to  the  discre- 
tion of  the  court  in  confirming  or  re- 
jecting judicial  sales.  Having  adopted 
this  broad  view,  the  fact  that  there 
was  a  higher  bid  made  for  the  prop- 
erty, while  persuasive  against  the  con- 
firmation of  the  sale,  was  not  essen- 
tial to  the  refusal  to  confirm.  The 
court  does  not  refer  to  the  rules  dis- 
cussed in  subds.  II.  and  III.  herein. 

In  jurisdictions  in  which  the  rule 
discussed  in  subd.  III.  prevails  gen- 
erally, a  distinction  has  sometimes 
been  made  between  sales  of  land  be- 
longing to  adults  and  that  belonging 
to  infants,  it  being  held  that  as  to  in- 
fants the  court  owes  a  peculiar  duty 
to  see  that  the  land  brings  the  high- 
est price,  and  confirmation  of  a  sale 
has  been  refused  as  to  infants,  while 
confirmed  as  to  adults.  Allen  v.  Mar- 
tin (Miss.)  supra.  A  suggestion  that 
A  different  rule  should  apply  in  case 


of  a  sale  of  adult's  land,  than  in  the 
case  of  the  sale  of  infant's  land,  is 
made  in  Duncan  v.  Dodd  (1830)  2 
Paige  (N.  Y.)  99.  In  that  case  a  sale 
Upon  a  mortgage  foreclosure  of  the 
land  of  infants,  for  about  half  its 
value,  was  set  aside  upon  the  condi- 
tion that  within  ten  days  a  bid  that 
should  produce  60  per  cent  advance 
upon  a  resale  be  made  and  properly 
secured.  In  LeFevre  v.  Larawajr 
(1856)  22  Barb.  (N.  Y.)  167,  where 
tiie  court  refused  to  set  aside  a  sale 
in  partition  because  of  the  mere  fact 
that  one  of  the  interested  parties  had 
made  an  advanced  bid,  the  court  did 
set  the  sale  aside  where  some  of  the 
parties  were  infants  and  there  had 
been  irregularity  in  the  bidding. 

But  there  has  been  held  to  be  do 
distinction  between  the  rights  of 
adults  and  infanta  as  to  setting  a  sale 
aside  and  opening  the  bidding,  upon 
an  advanced  bid.  Litton  v.  Flanar; 
(1914)  116  Va.  710,  82  S.  E.  692. 

Any  distinction  between  adults  and 
infants  has  been  denied  in  North  Czn- 
lina,  which  adheres  to  the  rule  dis- 
cussed in  subd.  II.  Re  Bost  (18S7) 
56  N.  C.  (3  Jones,  Eq.)  482. 

See  also  distinction  dependent  np« 
character  of  made  in  Donaldsoii 
V.  Young  (1846)  7  Hompfa.  (Torn.) 
266,  infra,  II. 

//.  Doctrine  that  eon/tmMttan  ««<a  to 

refused  on  receipt  of  higher  Md. 

A  practice  prevailed  in  England 
prior  to  the  Act  of  30  &  31  Vict.  chap. 
48,  of  opening  the  biddings  in  a  judi- 
cial sale  upon  the  receipt  of  an  ad- 
vance bid  before  confirmation,  usually 
required  to  be  an  advance  of  10  per 
cent.  Under  the  practice  the  accepted 
bid  was  a  mere  offer,  which  was  sub- 
ject to  rejection  upon  the  receipt  of  a 
higher  bid.  This  rule  was  recognized 
in  the  following  cases,  which  were 
concerned  with  the  application  there- 
of: Ambrose  v.  Ambrose  (1785)  1  Clox, 
Gh.  Gas.  194,  29  Eng.  Reprint,  1125; 
Anonymous  (1801)  6  Ves.  Jr.  518,  31 
Eng.  Reprint,  1171;  D'Oyley  v.  Powis 
(1786)  1  Cox,  Oh.  Gas.  206,  2  Bro.  Ch. 
33,  29  Eng.  Reprint,  1130,  17;  Rex  t. 
Hilton  (1824)  M'Clel.  596.  148  Eng. 
Reprint,  249;  Filder  v.  Bellingham 
(1844)  1  Colly.  Gh.  Gas.  626,  68  finf. 
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Beprint,  628,  9  Jar.  8;  Templer  v. 
Sweet  (1845)  8  Beav.  464,  60  Eng.  Re- 
print, 182,  14  L.  J.  Ch.  N.  S.  424;  Love- 
^ove  V.  Cooper  (1851)  9  Hare.  279, 
68  Eng.  Reprint,  508;  Banks  v.  Banks 
(1862)  16  Beav.  380,  61  Eng.  Reprint, 
825,  1  Week.  Bep.  60;  Re  Jones's  Set- 
tled EsUtes  (1S59)  1  Giff.  284,  66 
Eng.  Reprint,  921.'  29  L.  J.  Ch.  N.  S. 
139,  6  Jnr.  N.  S.  1248, 1  L.  T.  N.  S.  186, 
8  Week.  Rep.  56;  Bridger  v.  Penfold 
(1854)  1  Kay  &  J.  28,  69  Eng.  Reprint, 
365,  3  Eq.  Rep.  141;  Waterhouse  v. 
Wilkinson  (1864)  1  Hem.  &  M.  636,  71 
Eng.  Reprint,  278,  9  L.  T.  N.  S.  799,  12 
Week.  Rep.  836,  3  New  Reports,  868; 
Osborne  v.  Foreman  (1868)  6  H.  L. 
Cas.  556, 10  Eng.  Reprint,  1412,  affirm- 
ing (1856)  8  DeG.  M.  &  G.  122,  44 
Eng.  Reprint,  836.  Lord  Chancellor 
Eldon  observed  in  Andrews  t.  Emerson 
(1802)  7  Ves.  Jr.  420,  32  Eng.  Reprint, 
170,  that  the  rule  of  10  per  cent  "was 
not  a  wise  rule  to  establish.  The  con- 
sequence is,  yon  never  get  more.  I 
remember  the  time  when  no  such  rule 
prevailed,  and  desire  it  to  be  x>bserved 
that  in  future  there  shall  be  no  such 
rule."  In  this  case  the  advance  bid- 
der, who  bad  offered  exactly  10  per 
cent,  raised  his  offer  to  12i  per  cent, 
and  the  biddings  were  opened.  An 
opinion  similar  to  that  in  Andrews  t. 
Emerson  was  expressed  by  Lord  Chan- 
cellor Eldon  in  White  v.  Wilson 
(1807)  14  Ves.  Jr.  151,  33  Eng.  Re- 
print, 479,  that  10  per  cent  "will  not 
do  as  a  rule.  ...  In  some  cases  I 
should  take  that  advance;  in  some  I 
shall  be  satisfied  with  less;  and  in 
others  I  shall  require  more.*'  Sales 
for  large  amounts,  especially,  have 
been  opened  for  a  less  advance  than 
10  per  cent  In  D'Oyley  v.  Powis 
(1786)  1  Cox,  Ch.  Cas.  206,  2  Bro.  Ch. 
83, 29  Eng.  Reprint,  1130,  17,  a  sale  for 
£22,000  was  opened  upon  an  offer  of 
£23,000.  In  Brooks  v.  Snaith  (1814) 
3  Ves.  &  B.  144,  35  Eng.  Reprint,  433, 
a  sale  in  a  suit  by  creditors  for  £10,- 
000,  was  opened  upon  a  bid  of  £10,- 
600.  A  sale  for  £2,600  was  opened 
upon  an  advance  bid  of  £2,800,  in  Re 
Jones's  Settled  Estates  (1869)  1  Giff. 
284,  65  Eng.  Reprint,  921,  29  L.  J.  Ch. 
N.  S.  189.  6  Jur.  N.  S.  1248,  1  L.  T.  N. 
S.  186, 8  Week.  Rep.  66.  The  vice  ehan- 
11  AL.R^26. 


cellor  in  Garstone  v.  Edwards  (1822) 
1  Sim.  &  Stu.  20,  67  Eng.  Reprint,  8, 
says  that  the  10  per  cent  rule  is  a  sort 
of  a  general  rule,  but  that  the  cases 
establish  that  where  an  advance  so 
large  as  £500  is  offered,  the  court  will 
act  upon  it,  though  it  be  less  than  10 
per  cent.  In  the  case  at  bar,  only  £350 
advance  was  offered  upon  a  sale  of 
£5,300,  snd  the  court  rejected  it  A 
resale  was  ordered  in  Bridger  v.  Pen- 
fold  (1864)  1  Kay  &  J.  28,  69  Eng.  Re- 
print, 355,  3  Eq.  Rep.  141,  although  the 
advance  offered  was  only  £50,  and  the 
expenses  of  a  sale,  as  shown  by  the 
expenses  of  the  former  sale,  would  be 
£41,  so  that  the  benefit  to  the  estate 
would  be  very  small. 

A  minimum  advance  of  £40  was  re- 
quired in  Farlow  v.  Weildon  (1819) 
4  Madd.  Ch.  460,  56  Eng.  Reprint,  775. 

By  the  Act  of  30  &  31  Vict.  chap.  48, 
the  practice  of  opening  biddings  was 
discontinued,  and  thereafter  the  bid- 
dings were  not  opened  upon  the  re- 
ceipt of  an  advance  bid,  unless  there 
had  been  unfairness  in  the  sale.  Re 
Bartlett  (1880)  L.  R.  16  Ch.  Div. 
(Eng.)  561,  50  L.  J.  Ch.  N.  S.  205,  44 
L.  T.  N.  S.  17,  29  Week.  Rep.  279; 
Delves  v.  Delves  (1875)  L.  R.  20  Eq. 
(Eng.)  77,  23  Week.  Rep.  499. 

There  were  some  exceptions  to  the 
rule  in  England,  as  it  prevailed  prior 
to  the  above-mentioned  statute.  On 
a  sale  by  private  contract,  where  the 
master  had  once  approved  of  a  sale, 
the  ordinary  practice  as  to  opening 
biddings  had  no  application.  Millican 
V.  Vanderplank  (1863)  11  Hare,  136, 
68  Eng.  Reprint,  1219,  1  Eq.  Rep.  429, 
17  Jur.  986,  1  Week.  Rep.  364.  The 
rule  was  held  not  to  apply  to  the  sale 
of  a  colliery  in  Williams  v.  Atten- 
borough  (1823)  Turn.  &  R.  70,  37  Eng. 
Reprint,  1021,  2  Mor.  Min.  Rep.  410,. 
1  L.  J.  Ch.  138,  23  Revised  Rep.  186. 

After  the  certificate  of  sale  had  be- 
come absolute  by  the  expiration  of 
eight  days  from  the  filing,  the  bid- 
din8»  would  not  be  opraed  for  a  mere 
advance  in  price,  in  the  absence  of 
special  circumstances;  this  was  true, 
even  though  the  certificate  was  filed 
in  vacation.  Ware  v.  Watson  (1856) 
7  DeG.  M .  ft  G.  789,  44  Eng.  Reprint 
287,  25  L.  J.  Ch.  N.  S.  199,  2  Jur.  N.  S. 
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129,  4  Week.  Rep.  233.  After  con- 
firmation of  the  report,  the  biddings 
would  not  be  opened  unless  there  was 
some  misconduct  on  the  part  of  the 
purchaser;  the  biddings  would  not  be 
opened  for  negligence,  surprise,  or 
circumstances  of  that  kind.  White  v. 
Wilson  (1807)  14  Ves.  Jr.  151,  33  Eng. . 
Reprint,  479.  An  advance  amounting 
to  one-fourth  part  of  the  original  price 
was  held  not  of  itself  suiHcient  to  set 
aside  the  sale  after  confirmation,  in 
Watson  V.  Birch  (1798)  2  Ves.  Jr.  61. 
30  Eng.  Reprint,  618.  But  in  Chetham 
V.  Grugeon  (1797)  6  Ves.  Jr.  86,  31 
Eng.  Reprint,  484,  the  biddings  were 
opened  after  confirmation  upon  an  ad- 
vance bid  of  £366  upon  a  sale  for  £305. 
The  court  had  previously  refused  to 
open  the  biddings  upon  an  offer  of 
£340. 

In  Canada,  the  courts  have  not 
looked  with  favor  upon  the  practice  of 
opening  biddings  upon  the  receipt  of 
an  offer  of  an  advance  price.  The  per- 
son who  made  the  advance  offer  could 
not  be  substituted  for  the  purchaser  at 
the  sale.  McRoberts  v.  Durie  (1868) 
1  Gh.  Cbamb.  Rep.  (U.  C.)  211.  But 
in  Harrison  v.  Patterson  (1868)  1  Ch. 
Chamb.  Rep.  (U.  C.)  363,  a  person  who 
offered  the  advance  bid  was  substi- 
tuted as  purchaser,  with  the  option  in 
the  first  purchaser,  however,  of  taking 
at  the  advanced  price.  Finally,  orders 
of  court  seem  to  have  been  announced 
which  prohibited  the  practice  of  open- 
ing biddings  except  for  special  circum- 
stances. General  Order  388,  referred 
to  in  Creswick  v.  Thompson  (1873)  6 
Ont.  Fr.  Rep.  52,  and  in  Mitchell  v. 
Mitchell  (1875)  6  Ont  Pr.  Rep.  232, 
provided  that  biddings  "are  only  to  be 
opened  on  special  grounds,  whether 
the  application  is  made  before  or  after 
the  report  stands  confirmed."  An  ad- 
vance bid,  of  itself,  is  not  a  "special" 
ground  within  the  meaning  of  this  or- 
der. Creswick  v.  Thompson  (OnL) 
supra.  A  substantially  similar  order 
is  referred  to  in  McDonald  v.  Gordon 
(1867)  2  Ch.  Chamb.  Rep.  (U.  C)  126, 
and  there  designated  as  the  Twenty- 
first  Order  of  December  20,  1865.  Spe- 
cial circumstances  were  held  to  exist 
in  the  McDonald  Case,  authorizing  the 
opening  of  the  biddings.   Under  this 


order,  the  biddings  will  hot  be  opened 
although  the  purchaser  is  a  party  to 
the  suit  allowed  by  an  order  of  the 
coart  to  bid  at  the  sale,  a  party  to  the 
suit  standing  upon  the  same  footing 
as  a  stranger  in  this  regard.  Mitchell 
V.  Mitchell  (Ont.)  supra.  After  con- 
firmation, the  bids  would  not  be  opened 
upon  the  mere  offer  of  an  advanced 
price.  Dickey  v.  Heron  (1868)  1  Ch. 
Chamb.  Rep.  (U.  C)  149.  In  Crooks  v. 
Crooks  (1866)  2  Gh.  Chamb.  Rep.  (U. 
C.)  29,  where  there  was  a  claim  that 
the  property  was  insufficiently  de- 
scribed, in  addition  to  the  advance  bid, 
the  court  refused  to  open  the  biddings. 
It  seems  that  the  motion  to  open  the 
biddings  was  made  after  confirmation; 
at  least,  the  court  says  that  "the  prac- 
tice is  not  to  open  biddings  after  the 
compleUon  of  the  purchase;  at  all 
events,  unless  for  misconduct  on  the 
part  of  the  purchaser.** 

As  appears  in  subd.  TIL,  the  Eng- 
lish rule  has  been  rejected  by  a  ma- 
jority of  American  courts.  It  has, 
however,^  with  some  modifications, 
been  adopted  by  some.  Under  the  Eng- 
lish rule  the  biddings  seem  to  have 
been  opened  as  a  matter  of  course, 
upon  the  receipt  of  the  advance  bid. 
In  the  American  jurisdictions,— viz., 
North  Carolina,  Pennsylvania,  Tennes- 
see, West  Virginia,  and,  in  the  early 
cases,  in  Virginia, — which  incline  to 
the  English  rul^  the  courts,  with  the 
possible  exception  of  the  Tennessee 
court  in  its  later  decisions,  have  vest- 
ed a  very  considerable  discretion  in 
the  court.  The  rule  seems  no  strong- 
er than  that,  in  the  absence  of  special 
circumstances,  the  biddings  will  be 
opened  upon  the  receipt  of  an  advance 
bid  of  sufficient  amount.  The  courts 
which  take  this  view  emph^ize.the 
fact  that  the  purchaser  at  a  judicial 
sale  is  a  mere  preferred  offerer  until 
confirmation.  As  stated  in  State  ex 
rel.  Atty.  Gen.  v.  Roanoke  Nav.  Co. 
(1882)  86  N.  C.  408,  the  bidder  at  s 
judicial  sale  "acquires  no  right,  be- 
fore the  confirmation  of  the  report  of 
the  commissioner  who  made  the  sale 
under  the  order  of  the  court.  Until 
then  the  bargain  is  incomplete.  The 
highest  bidder  at  such  sale  acquires, 
by  the  acceptance  of  his  bid,  no  inde- 
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pendent  righti  bat  is  regarded  as  a 
mere  preferred  proposer  until  the  con- 
firmation of  the  sale  by  the  court." 
Although  the  purchaser  to  whom  the 
property  was  struck  off  at  first  sale 
was  held  in  Reese  v.  Copeland  (1880) 
6  Lea  (Tenn.)  190,  to  acquire  no 
right  to  insist  upon  a  resale  upon  the 
terms  of  the  original  sale,  his  bid  be- 
ing a  mere  offer  which  la  of  no  avail 
until  accepted  by  a  confirmation  of  the 
sale,  it  is  stated  that  he  did,  by  his 
bid,  become  so  far  a  party  as  to  en- 
title him  to  appeal  from  any  decree  af- 
fecting his  rights. 

In  North  Carolina,  the  practice  has 
l>een  established  by  long  usage,  in 
courts  of  equity,  of  reopening  biddings 
and  ordering  a  resale  whenever  an  ad- 
vance bid  of  10  per  cent  upon  the 
amount  bid  at  the  sale  has  been  of- 
fered, provided  it  is  before  confirma- 
tion of  the  sale,  and  in  apt  time,  which 
is  at  the  term  ensuing  the  sale.  Re 
Bost  (1851)  56  N.  C  (3  Jones,  Eq.) 
482;  State  ex  rel.  Atty.  Gen.  v.  Roanoke 
Nav.  Co.  (1882)  86  N.  C.  408;  Vass 
V.  Arrington  (1888)  89  N.  C.  10 
(obiter) ;  Dula  v.  Seagle  (1887)  98  N. 
C  458,  4  S.  E.  549;  Perry  v.  Perry 
C1920)  179  N.  C.  445,  102  S.  E.  772 
(increased  bid  of  20  per  cent).  In 
case  of  sales  for  larger  amounts,  an 
advance  bid  of  less  than  10  per  cent  is 
sufficient.  Thus,  in  Upchurch  v.  Up- 
church  (1917)  173  N.  C.  88,  91  S.  E. 
702,  an  advance  bid  of  $27,500  was 
lield  ground  for  refusing  to  confirm  a 
sale  of  $26,000.  A  statute  providing 
that  if  no  exception  to  a  judicial  sale 
is  filed  within  twenty  days,  the  same 
ahall  be  confirmed,  has  been  urged  as 
entitling  the  highest  bidder  to  a  con- 
firmation of  the  sale,  notwithstanding 
there  may  be  an  advance  bid,  where 
such  bid  has  not  been  made  within  the 
twenty  days.  An  advance  bid  made 
one  day  after  the  expiration  of  the 
time  limit,  but  before  the  bidder  had 
appeared  to  insist  on  his  rights,  was 
held  to  be  sufficient  ground  for  not 
confirming  the  sale  in  Upchurch  v.  Up- 
church  (N.  C.)  supra;  but  where  the 
advance  bid  is  made  after  the  twenty 
4ay8,  and  after  the  purchaser  has 
moved  for  c6nflrmation,  he  Is  entitled 
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to  a  confirmation  notwithstanding  the 
advance  bid.  Ex  parte  Garrett  (1917) 
174  N.  a  848,  93  S.  E.  838. 

At  first,  the  Tennessee  courts  did 
not  go  to  the  extent  of  the  English 
rule  and  set  aside  the  sale  upon  the 
mere  offer  of  an  advance  bid,  but  held 
that  in  every  case  where  a  sale  is  set 
aaide,  there  should  be  special  circum- 
stances rendering  it  inequitable  to 
confirm  the  sale.  Morton  v.  Sloan 
(1850)  11  Humph.  (Tenn.)  278;  John- 
son V.  Quarles  (1867)  4  Coldw. 
(Tenn.)  615.  The  court  in  Johnson  v. 
Quarles  (Tenn.)  supra,  thus*  laid  down 
liie  rule:  "*In  cases  of  application  to 
open  biddings  before  confirmation,  in 
auch  cases  the  settled  rule  is  that, 
although  it  is  not  a  matter  of  course 
to  open  biddings  upon  the  application 
of  a  party  and  the  offer  of  a  larger 
sum,  yet  it  is  the  duty  of  the  chan- 
cellor to  see  that  sales  made  under 
his  order  be  fairly  conducted,  and  un- 
der such  circumstances  as  to  insure 
the  best  price  for  the  property  sold.' 
Therefore,  there  should,  in  every  case 
where  such  sale  is  set  aside,  be  special 
circumstances  rendering  it  inequitable 
to  confirm  the  sale."  In  this  case, 
no  special  circumstances  appearing, 
the  judgment  of  the  chancellor  setting 
aside  the  sale  and  ordering  a  resale 
upon  the  offer  of  a  20  per  cent  ad- 
vance bid  was  reversed,  and  the  sale 
confirmed.  In  Morton  v.  Sloan  (1860) 
(Tenn.)  supra,  there  were  held  to  be 
special  circumstances  rendering  it  in- 
equitable to  confirm  the  sale,  where 
land,  which  was  sold  by  the  .acre  un- 
der the  supposition  that  it  contained 
a  stated  number  of  acres,  proved  to 
contain  less,  so  that  the  entire  pur- 
chase price  was  less  than  was  sup- 
posed. The  land  sold  in  this  case  con- 
sisted of  several  tracts,  one,  supposed 
to  contain  46  acres  and  having  im- 
provements upon  it,  containing  ac- 
tually only  a  little  over  15  acres,  the 
court  stating  that  if  the  purchaser  had 
known  there  were  but  15  acres,  he 
would  have  given  a  much  greater  price 
per  acre  than  he  would  be  willing  to 
give  upon  the  supposition  that  there 
were  45  acres,  because  of  the  improve- 
ments. The  court  in  this  case,  how- 
ever, refused  to  deprive  the'purchaser 
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of  the  benefit  of  his  purchase,  but  de- 
creed that  if  he  should  choose  to  com- 
plete his  purchase  at  the  sum  which 
would  have  been  produced  if  the  land 
had  contained  the  number  of  acres 
supposed,  the  sale  would  be  confirmed, 
in  Houston  v.  Ayeock  (1858)  6  Sneed 
(Tenn.)  406,  73  Am.  Dec.  131,  the 
court,  after  stating  that  under  the 
English  rule  a  mere  advance  in  price 
ia  auiEcient  to  open  the  biddings,  says : 
"But  our  cases*  on  grounds  of  well- 
considered  policy,  require  something 
more." 

But  in'Ghildress  v.  Hurt  (1852)  2 
Swan  (Tenn.)  487,  it  is  stated  that 
"the  course  of  decision  upon  this  sub- 
ject in  our  courts  has  conformed  rath- 
er to  the  English  practice  than  to  that 
of  some  of  the  American  courts."  It 
is  stated,  further,  that  it  is  the  object 
and  duty  of  the  court  to  see,  not  niere- 
ly  that  the  sale  is  properly  conducted, 
but  also  that  the  property  shall  go 
for  the  best  price  that  can  be  had,  and 
that,  since  this  is  true,  "it  is  allowable 
to  open  the  biddings  alone  upon  the 
ground  of  the  offer  of  a  larger  price, 
if  the  advance  be  so  considerable  as 
to  furnish  a  sufficient  inducement,  un- 
der all  the  circumstances,  to  a  resale 
of  the  property."  The  court  refuses 
to  lay  down  any  definite  rule  as  to 
what  advance  ought  to  be  deemed  suf- 
ficient to  require  the  biddings  to  be 
opened,  but  says  tha^  witiiout  at- 
tempting '*tb  prescribe  any  uniform 
rule  upon  this  subject,  we  think  it  suf- 
ficient to  say,  in  the  decision  of  the 
case  un^er  consideration,  that  under 
the  circumstances  the  advance  offered 
of  30  per  cent  was  sufficient  to  require 
the  biddings  to  be  opened."  And  a 
decree  of  the  trial  cotfrt,  refusing  to 
open  the  biddings  and  confirming  the 
master's  reports,  was  reversed.  In 
Coflto  V.  Corruth  (1850)  1  Coldw, 
(Tenn.)  194,  it  is  stated,  obiter,  that, 
before  confirmatijon,  the  biddings  will 
be  opened  on  slight  grounds;  that  "ad- 
vance on  the  price  bid  alone  is  suf- 
ficient." This  statement  is  treated  as 
obiter,  in  the  subsequent  case  of  John- 
son V.  Quarles  .  (1867)  4  Coldw. 
(Tenn.)  615,  supra. 

Finally,  in  Click  v.  Burris  (1871) 
6  Heisk.  (Tenn.)  689,  the  English  rule 


was  adopted  that  whan  there  is  an  in- 
creased bid  of  10  per  cent  or  more  the 
biddings  shall  be  opened.  This  rule 
has  been  followed  in  Wilson  v.  Shields 
(1873)  3  Baxt.  (Tean.)  66;  Reese  v. 
Copeland  (1880)  6  Lea  (Tenn.)  190; 
Dupuy  V.Gorman  (1882)  9 Lea  (Tenn.) 
144;  Mabry  v.  Churchwell  (1882)  9 
Lea  (Tenn.)  488;  Irby  v.  Irby  (1883) 
11  Lea  (Tenn.)  165;  Parsons  v.  Mc- 
Nickle  (1873)  1  Shannon,  Cas.  (Tenn.) 
264.  The  Tennessee  rule  was  followed 
in  Blackburn  v.  Selma  R.  Co.  (1880) 
3  Fed.  689,  and  a  sale  of  a  railway 
for  $1,000  reopened  upon  an  advance 
bid  of  $2,000,  and  a  sale  of  bonds  of  a 
par  value  of  $81,000  for  $510  reopened 
upon  an  advance  bid  of  $750.  In  fact 
a  sale  was  opened  upon  an  advance 
bid  of  less  than  10  per  cent  in  AHen 

East  (1874)  4  Baxt  (Tenn.)  308, 
but  no  question  was  raised  as  to  this 
in  that  case.  The  right  to  reopen  the 
bidding  upon  a  tender  of  a  sum  less 
than  10  per  cent  is  expressly  as- 
serted in  Robertson  v.  Bush  (1912) 
3  Tenn.  C.  C.  A.  164,  where  a  bid  for 
$18,000  was  opened  upon  an  advance 
bid  of  $13,750. 

In  Glenn  v.  Glenn  (1872)  7  Heisk. 
(Tenn.)  367,  decided  after  Click  v. 
Burris,  the  biddings  were  opened  upoQ 
an  advance  offer  of  10  per  cent,  but 
the  matter  was  held  to  rest  in  the  dis- 
cretion of  the  court.  The  case  of  Click 
V.  Burris  (Tenn.)  supra,  is  not  re- 
ferred to. 

In  the  early  case  of  Roudabush  v. 
Miller  (1879)  32  Gratt.  (Va.)  454,  the 
Virginia  court  states  the  rule  as  fol- 
lows: "In  a  proper  case,  where  it 
would  be  just  to  all  the  parties  con- 
cerned, this  court  may  be  understood 
as  having  sanctioned  a  practice  in  the 
circuit  courts,  in  the  exercise  of  a 
sound  discretion,  of  setting  aside  a 
sale  made  by  the  commissioners  under 
a  decree,  and  reopening  the  biddin? 
upon  the  offer  of  an  advanced  bid  of 
sufficient  amount  deposited  or  well  se- 
cured; and  to  that  extent  the  former 
English  practice  has  been  allowed  in 
this  state.  But  it  has  never  been  held 
that  it  is  imperative  upon  the  courts  to 
set  aside  the  sale  and  reopen  the  bid. 
It  is  a  question  addressed  to  the  sound 
discretion  of  the  court,  subject  to  the 
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review  of  the  apellate  tribunal,  and 
the  propria^  of  its  exerciae  depends 
upon  the  circumstances  of  each  case, 
«nd  can  only  be  ris:htfully  exercised 
vhen  it  can  be  done  with  due  regard 
to  the  rights  and  interests  of  all  con- 
cerned— the  purchaser  as  well  as  oth- 
ers. Where  the  sale  has  been  fair, 
acad  for  a  fair  price,  it  should  never 
be  set  aside  when  there  is  good  reason 
to  believe  that  the  upset  price  has 
been  offered  to  gratify  ill  will  or 
malice  toward  the  purchaser."  This 
statement  of  the  rule  was  approved  in 
Berlin  v.  Melhorn  (1881)  75  Va.  639, 
and  Hansucker  v.  Walker  (1882)  76 
Va.  753.  In  the  subsequent  case  of 
Coles  V.  Coles  (1887)  83  Va.  525,  5 
S.  E.  673,  the  court,  after  a  review  of 
the  earlier  cases  in  this  state,  con- 
clades  that  the  court  "will  ordinarily 
set  aside  the  sale  and  open  the  bid- 
dings at  any  time  before  confirmation 
upon  the  offer  of  a  substantial  upset 
bid." 

In  Todd  V.  Gallego  Mills  Mfg.  Co. 
(18S8)  84  Va.  686,  6  S.  E.  676,  the 
court,  while  approving  of  the  foregoing 
statements  of  the  rule,  very  nearly  an- 
nounces the  English  rule  that,  when 
there  is  an  advance  bid  of  10  per  cent, 
the  biddings  will  be  opraed.  The 
court  says  that  "all  the  cases  agreed 
that  the  court  mast  sell  at  the  best 
price  obtainable,  and  when  a  substan- 
tial upset  bid,  well-secured  and  safe, 
for  10  per  cent  advance,  is  put  in  be- 
fore confirmation,  it  is  as  much  a  valid 
bid  as  if  made  at  the  auction."  The 
Todd  Case  is  approved  in  Ewald  v. 
Crockett  (1888)  86  Va.  299, 7  S.  E.  386. 
But  the  above  statement  in  the  Todd 
Case  is  explained  in  Moore  v.  Triplett 
(1899)  96  Va.  603,  70  Ani.  St.  Rep. 
882,  32  S.  E.  60,  not  to  require  the  ac- 
ceptance of  the  upset  bid  under  all 
ckeurastances;  but  the  court  in  the 
later  case  says  that  the  court,  in  the 
Todd  Case,  found  no  equitable  circum- 
stances which  in  the  exercise  of  a 
Bound  legal  discretion  called  for  a  re- 
jection of  the  upset  bid,  and  the  Todd 
Case  is  explained  as  follows :  "We  un- 
derstand the  decision  in  that  case  to 
be  simply  that  a  substantial  and  well- 
secured  upset  bid  should  be  accepted, 
unless  there  are  circumstances  going 


to  show  that  li^ustice  would  be  ^ne 
to  the  purchaser  or  other  person." 

The  subsequent  Virginia  cases  have 
adopted  the  majority  American  doc- 
trine, thus  overruling  the  above  eases. 
The  subsequent  cases  are  discussed  in 
subd.  XII. 

While  the  doctrine  of  the  above  cas- 
es prevailed  in  Virginia,  sales  were 
usually  set  aside  upon  the  receipt  of  a 
substantial  advance  bid.  When  the 
property  was  sold  at  a  grossly  in- 
adequate price,  and  there  was  an  up- 
set bid  of  10  per  cent  made  by  a  re- 
sponsible par^  with  good  and  suf- 
ficient security,  where  the  purchaser 
was  not  insistent  on  the  conflnoation, 
the  only  persons  demanding  a  con- 
finnation  being  certain  lien  creditors 
whose  debts  were  well  secured,  and 
who  would  not  be  prejudiced  by  a  re- 
sale, there  should  be  a  resale  of  the 
premises.  Accordingly  a  decree  of  the 
trial  court  refusing  to  order  a  resale 
was  reversed.  Hansucker  v.  Walker 
(1882)  76  Va.  753.  In  Coles  v.  Coles 
(1887)  83  Va.  526, 6  S.  E.  678,  a  second 
sale  of  land  was  set  aside  upon  the 
filing  of  an  upset  bid  of  30  per  cent 
advance  upon  each  separate  tract  sold, 
and  an  advance  of  about  33^  per  cent 
upon  the  entire  tract.  A  sale  of  prop- 
erty for  $120,000  was  opened  upon  the 
receipt  of  an  upset  bid  of  $132,000  in 
Todd  V.  Gallego  Mills  Mfg.  Co.  (1888) 
84  Va.  686,  6  S.  E.  676.  The  court  here 
states  that  if  there  had  been  no  ad- 
vanced bid  the  sale  would  probably 
not  have  been  set  aside  for  inadequacy 
of  price  upon  mere  testimony  that  it 
was  inadequate,  and  continues :  ''But 
before  the  court  had  an  opportunity  to 
act,  before  the  sale  was  reported  to 
^e  court,  another  person  offered  .a 
substantial  advance  of  $12,000  which 
was  satisfactorily  secured.  There  was 
then  before  the  court  no  question  as 
to  the  inadequacy  of  price  to  be  de- 
termined. One  hundred  and  thirty-two 
thousand  dollars  was  offered  for  the 
same  propwty  under  the  same  circum- 
stances, and,  so  far  as  the  court  was 
concerned,  at  the  same  time,  for  prop- 
erty which  the  purchaser  claimed  the 
right  to  buy  and  have  conveyed  to  him 
at  $120,000."  In  Teel  v.  Yancey 
(1&7»)  28  Gratt  (Va.)  691,  where 
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there  was  an  advance  bid  in  connec- 
tion with  an  inadequate  price,  and  a 
sale  in  which  a  commissioner  was  in- 
terested, the  sale  was  set  aside. 

But  in  some  cases  the  advance  bid 
was  rejected.  The  court  in  Rouda- 
bush  V.  Miller  (Va.)  supra,  having 
reached  the  conclusion  that  an  ad- 
vance bid  was  offered  because  of  ill 
will  towards  the  purchaser,  and  that 
it  was  merely  a  contrivance  to  defeat 
the  sale,  sustained  the  action  of  the 
trial  court  in  refusing  to  set  the  sale 
aside.  And  in  Moore  v.  Triplett  (Va.) 
supra,  which  marks  the  transition 
from  the  Bnglish  to  the  American  rule, 
it  was  held  not  to  be  error  to  reject  an 
upset  bid,  put  in  by  one  who  had  an 
agent  at  l^ie  sale  who  bid  for  him,  and 
where  every  fair  means  was  resorted 
to  in  the  conduct  of  the  sale  that  were 
likely  to  realize  the  best  possible  price, 
and  where  the  purchase  was  made  of 
the  land  in  separate  tracts,  and  upset 
bids  were  only  made  as  to  part  of  the 
tract.  This  decision  makes  it  clear 
that,  in  Virginia,  the  confirmation  of 
the  sale  rests  in  the  discretion  of  the 
court. 

In  West  Virginia,  in  Stewart  t.  Stew- 
art (1885)  27  W.  Va.  167,  it  was  held 
to  be  error  to  refuse  to  order  a  resale, 
where  there  was  an  advance  bid  of 
over  16  per  cent  on  the  former  bid, 
and  in  National  Bank  v.  Jarvis  (1886) 
28  W.  Va.  80S,  an  upset  bid  of  more 
than  20  per  cent  advance  on  the  for- 
mer bid  was  held  of  itself  sufficient  to 
set  aside  a  confirmation  made  at  the 
same  time  as  that  in  which  it  was 
set  aside.  According  to  the  West  Vir- 
ginia rule,  however,  there  is  a  certain 
discretion  vested  in  the  court.  This 
discretion,  it  has  been  held  in  one  case 
in  which  there  was  an  advance  bid  of 
more  than  60  per  cent,  must  be  exer- 
cised soundly  in  ordering  a  resale,  and 
thus  bringing  to  the  parties  in  inter- 
est larger  returns  for  their  property. 
It  is  stated  that  there  are,  of  course, 
cases  "in  which  considerations  ad- 
verse to  the  acceptance  of  an  upset 
bid  may  outweigh  the  ordering  of  a 
resale.  But  in  this  case  the  only  con- 
sideration was  strongly  and  plainly 
the  other  way.  An  unconfirmed  judi- 
cial sale,  appearing  by  the  tender  of  a 


properly  secured  upset  bid  to  be  at  a 
greatly  inadequate  price,  should  ordi- 
narily be  set  aside,  and  a  resale  or- 
dered. It  should  certainly  be  set  aside 
and  a  resale  ordered  when  there  are 
no  considerations  to  the  contrary." 
The  judgment  of  the  trial  court  in  re- 
fusing to  recognize  the  upset  bid  and 
order  a  resale  of  the  property  was  re- 
versed. Gillmor  v.  Rinehart  (1914)  7S 
W.  Va.  779,  81  S.  E.  649.  In  the  early 
case  of  Eable  v.  Mitchell  (1876)  9 
W.  Va.  492,  the  court,  after  referring 
to  the  rule  that  a  sale  by  commission- 
ers made  under  a  decree  of  the  court 
of  equity  is  not  an  absolute  sale  until 
confirmed  by  the  court,  says  that  the 
court  may,  "in  the  exercise  of  a  sound 
discretion,  either  affirm  or  set  aside 
the  sale  or  direct  the  biddings  to  be 
reopened,  where,  upon  the  facts  and 
evidence  and  circumstances  before  it, 
it  appears  clearly  that  the  sale  was 
made  at  a  greatly  inadequate  price; 
that  the  court  may  solve  and  deter- 
mine this  question  upon  affidavit  or 
deposition,  in  connection  with  the  fact 
that  a  irreatly  larger  price  is  offered  to 
the  court  for  the  land,  and  secured  or 
offered  to  be  secured,  as  was  done  in 
this  case  by  Mitchell,  who  made  the 
offering,  or  it  may  do  it  upon  an/  evi- 
dence of  fact,  or  facts,  before  it,  which 
clearly  shows  that  the  land  sold  at  a 
greatly  less  price  than  it  was  worth." 

In  Pennsylvania,  the  right  of  the 
court  to  set  aside  sales  before  con- 
firmation is  quite  broadly  stated. 
Hamilton's  Estate  (1866)  61  Pa.  68 
(refusing  to  confirm  a  sale  in  parti- 
tion for  $24,826.93,  where  an  advance 
of  $S00  over  this  price  was  offered) ; 
Armstrong's  Appeal  (1871)  68  Pa.  409 
(obiter) ;  Kerr's  Estate  (1893)  12  Pt. 
Co.  Ct.  622  (setting  aside  an  adminis- 
trator's sale-  for  966  per  acre,  where 
there  was  an  advance  bid  of  f7S  per 
acre).  Thus,  as  regards  a  sale  in  a 
partition  action  brought  by  the  heirs 
of  a  decedent,  it  has  been  stated  that 
the  heirs  stand  in  no  relation  of  trust 
or  confidence  to  the  bidders  at  the 
sale,  and  "even  the  highest  bidder, 
whose  bid  has  been  returned  to  the 
court  as  the  best  offered,  has  acquired 
no  right  which  debars  the  heirs  or 
their  counsel  from  endeavoring  to 
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have  his.  bid  rejected  and  a  resale  or- 
dered. It  is  their  right  to  have  as 
much  obtained  for  the  property  as 
can  be,  and  until  a  sale  has  been 
made  and  confirmed,  they  may  seek  for 
purchasera  who  are  willing  to  give 
more  than  was  offered  at  the  public 
auction.  They  may  ask  the  court  to 
open  the  biddings,  to  order  a  new  ex- 
posure of  the  property  to  auction. 
This  is  no  wrong^to  the  person  who 
bid  most  at  the  former  auction.  Hia 
bid,  though  the  highest,  was  but  an 
offer  to  purchase,  subject  to  the  ap- 
proval or  disapproval  of  the  court, 
and,  in  approving  sales  made  in  parti- 
tion, it  is  the  duty  of  the  court  to  re- 
gard primarily  the  interests  of  the 
heiis."  Hamilton's  Estate  (Pa.)  su- 
pra. An  order  entered  upon  a  peti- 
tion by  the  trusH^ee  and  beneficiaries 
under  a  will,  askinsr  the  court  to  an- 
ttiorize  the  iTustee  to  make  a  privat« 
sale  of  the  decedent's  properly,  as 
had  been  agreed  upon  with  a  prospec- 
tive purchaser,  in  which  the  court  di- 
rected the  sale  as  prayed  for,  may  be 
revoked  before  anything  further  has 
been  done  under  the  order,  upon  it  ap- 
pearing that  another  purchaser  had 
offered  more  for  the  premises,  and  up- 
on the  condition  that  the  fiY&t  pur- 
chaser be  reimbursed  his  expenses, 
incurred  under  the  expectation  of  be- 
coming the  purchaser.  Brown's  Ap- 
peal (1871)  68  Pa.  53.  The  advance 
bid  is,  in  some  cases,  accompanied 
with  <rther  circumstances.  Sheesley's 
Estate  (1006)  80  Pa.  Co.  Ct.  577  (re- 
fusing  to  confirm  an  assignee's  sale 
for  $8,377,  where  there  was  an  ad- 
vance bid  of  $8,700  and  where  the  first 
purchaser  was  guilty  of  misrepresen- 
tation which  depressed  the  price). 
But  an  execution  sale  which  is  not 
ordinarily  regarded  as  a  judicial  sale 
will  not  be  set  aside  upon  the  mere 
offer  of  an  advance  bid,  although  the 
sale  was  upon  an  inadequate  price. 
Nutt  V.  Berlin  Smokeless  Coal  &  Clay 
Min.  Co.  fl918)  262  Pa.  417,  106  Atl. 
627.  The  effect  of  an  advance  bid  up- 
on an  execution  sale  has  not  been  gen- 
erally considered  herein. 

The  English  rule  with  some  modi- 
fications has  been  adopted  by  statute 
In  Mississippi.    Chaffe    v.  Aaron 


(1884)  62  Miss.  29,  sustaining  the  con- 
stitutionality of  the  statute.  In  Hor- 
ton  V.  Horton  (1862)  2  Bradf.  (N.  Y.) 
200,  a  decision  by  a  surrogate,  it  ia 
stated  that  if  a  sum  exceeding  by  10 
per  cent  the  bid  at  which  the  prop- 
erty had  been  struck  off,  exclusive  of 
the  expense  of  a  new  sale,  be  obtained, 
it  would  be  the  duty  of  the  court  to 
vacate  the  sale  and  direct  that  another 
be  had.  A  statute  is  referred  to  in 
the  opinion,  but  it  is  not  clear  whether 
the  statute  relates  to  the  question  un- 
der annotation.  See  contrary  deci- 
sions in  this  state,  infra. 

A  statute  providing  that  a  report  of 
judicial  sales  should  be  made  and  that 
such  a  sale  should  be  confirmed  if  the 
court  should  approve  it,  and  that  no 
sale  should  be  confirmed  by  the  court 
until  the  court  should  be  satisfied  by 
evidence  that  the  property  had  been 
sold  "at  the  hi:rhest  and  best  price  the 
same  would  then  bring  in  fact,"  has 
been  held  not  to  establish  the  English 
rule.  Bethlehem  Iron  Co.  v.  Phila- 
delphia &  S.  S.  R.  Co.  (1892)  49  N.  J. 
£q.  856,  28  Atl.  1077. 

In  some  cases,  in  jurisdictions  which 
adhere  generally  to  the  rule  now  un- 
der consideration,  a  distinction  has 
been  made  as  to  the  character  of  the 
sale  involved.  Where  the  owners  in 
common  of  land  procure  it  to  be  sold 
for  purposes  of  division,  it  has  been 
held  that  the  owners  should  be  per- 
mitted to  control  the  sale ;  and  where 
the  clerk,  upon  the  advice  of  the  cir- 
cuit judge,  refuses  to  postpone  the 
sale  upon  the  request  of  the  owners, 
who  are  unable  to  attend  at  the  day 
appointed,  the  sale  will  be  set  aside 
where  there  is  an  advance  bid  about 
60  per  cent  higher  than  the  sum  for 
which  the  land  was  sold.  Donaldson 
V.  Youngr  (1846)  7  Humph.  (Tenn.) 
266.  The  court  here  states  that,  with- 
out discussing  the  question  whether  in 
an  ordinary  case  of  a  chancery  sale, 
the  circumstances  disclosed  in  the  rec- 
ord would  demand  a  resale,  we  think 
that  sales  made  for  the  accommoda- 
tion of  parties,  under  the  statute, 
stand  upon  a  different  footing,  and  are 
not  subject  to  precisely  the  same  prin- 
ciple. 

Whether  a  conditional  offer  can  be 
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received  depends  upon  its  character. 
A  proposition  to  advance  the  bid  10 
per  cent  if  the  title  to  the  property  be 
settled  cannot  be  considered.  Lucas 
V.  Moore  (1878)  2  Lea  (Tenn.)  1;  Irby 
V.  Irby  (1883)  11  Lea  (Tenn.)  165. 
Nor  can  an  advance  bid,  on  condition 
that  any  expenses  to  which  the  bidder 
may  be  subjected  shall  be  refunded  to 
him  in  the  event  that  he  does  not  be- 
come the  purchaser,  be  considered. 
Blackburn  v.  Selma  R.  Co.  (1880)  3 
Fed.  689.  But  an  offer  of  an  advance 
of  nearly  100  per  cent  on  condition 
that  the  terms  of  sale  be  changed  from 
cash  to  a  credit  of  one,  two,  and  three 
years  was  regarded  as  ground  for 
opening  the  bidding,  in  Reese  v.  Cope- 
land  (1880)  6  Les  (Tenn.)  190. 

Not  every  person  is  entitled  to  have 
the  biddings  opened  by  making  an  ad- 
vance bid.  The  right  to  have  the  bid- 
ding opened  is  for  the  benefit  of  the 
parties  litigant.  A  creditor  who  has 
4>een  paid  in  full  from  the  proceeds 
of  tiie  sale  which  was  made  to  the 
owner  of  the  premises  is  not  entitled 
to  have  the  bidding  opened  upon  an 
offer  of  an  advance  bid.  Bright  v. 
Bright  (1883)  12  Lea  (Tenn.)  680. 

Sales  of  personal  property  may  be 
opened  upon  an  advance  bid  the  same 
as  sales  of  real  estate.  Blackburn  v. 
Selma  R.  Co.  (Fed.)  supra  (opening 
up  sale  of  railroad  bonds). 

As  stated  above,  under  the  Ameri- 
can cases  which  adhere  to  the  rule  un- 
der consideration,  considerable  dis- 
cretion is  vested  in  the  trial  courts. 

Thus,  in  some  of  the  cases  in  the 
foregoing  states,  the  appellate  courts 
have  refused  to  interfere  with  a  judg- 
ment of  the  triaj  court  refusing  to  ap- 
ply the  rule.  In  North  Carolina  it  is 
held  not  to  be  reversible  error  for  the 
trial  court  to  refuse  to  reopen  the 
bids  upon  an  advance  of  10  per  cent 
being  offered,  on  the  theory  that  the 
trial  court's  discretion  will  not  be  in- 
terfered with.  Trull  v.  Rice  (1886) 
92  N.  C.  572.  The  court,  after  refer- 
ring to  the  general  rule  that  t^e  sale 
will  be  reopened  upon  an  advance 
bid  of  10  per  cent,  said :  "But  we  have 
been  referred  to  no  cases  in  which, 
upon  the  mere  ground  of  a  proposal 
to  increase  the  bid,  and  wiUtout  re- 
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gard  to  surrounding  circumstances, 
this  court  has  undertaken,  in  the  ex- 
ercise of  an  appellate  jurisdiction  in 
matters  of  law,  to  compel  the  judge  in 
the  superior  court  to  refuse  the  pro- 
posal of  the  reported  bidder  and  to  di- 
rect a  resale  of  the  property.  .  .  . 
The  confirmation  or  vacation  of  the 
sale  rests  in  the  sound  discretion  of 
the  court  below,  and  we  recognize  no 
inexorable  principle  of  law  which  re- 
quires a  vacation  df  a  sale  upon  the 
ground  of  an  offer  of  a  larger  price, 
merely,  in  disregard  of  all  considera- 
tions which  prompt  the  acceptance  of 
the.  bid."  In  Pritchard  v.  Askew 
(1879)  80  N.  C  86,  where  there  was  an 
advance  bid,  it  was  held  that  "the 
court  may  confirm  the  sale,  or  set  it 
aside  and  order  a  resale,  as  in  the 
exercise  of  a  sound  discretion  it  nu^ 
determine  to  be  right  and  proper." 
The  action  of  the  trial  court  in  re* 
fusing  to  reopen  the  bids  was  held  not 
to  be  reviewable,  in  Uzzle  v.  Weil 
(1909)  161  N.  a  131,  65  S.  E.  755.  The 
advance  bid,  however,  was  not  made 
at  the  next  ensuing  term,  and  this  de- 
cision is  based  in  part  upon  the  prin- 
ciple that  the  bid  was  not  made  in 
apt  time  within  the  North  Carolina 
rule.  But  in  Dula  v.  Seagle  (1887)  98 
N.  C.  458,  4  S.  E.  549,  a  sale  had  in 
pursuance  of  a  decree  for  the  sale  of 
land  to  pay  a  judgment  obtained  by 
the  vendor  against  the  vendee  for  a 
balance  of  the  purchase  money,  the 
supreme  court  reversed  a  judgment  of 
the  trial  court  refusing  to  set  aside  a 
sale  upon  an  advance  bid  of  10  per 
cent.  The  trial  court  based  its  refusal 
upon  the  ground  that  the  decree  of 
sale  directed  the  commissioner  to  make 
title  and  to  distribute  the  moiiey  pro- 
duced by  tiie  sale  without  reporting 
for  confirmation;  and  witiioat  retain- 
ing the  cause.  The  supreme  court,  in 
reversing  the  judgment  of  the  trial 
court,  says  that  this  view  would  be 
forcible,  and  perhaps  unassailable,  if 
the  judgment  had  been  regular  accord- 
ing to  the  course  of  the  court.  But 
the  judgment  was  held  irregular  in 
this  regard. 

In  other  jurisdictions,  also,  the  pow- 
er to  set  aside  a  sale  upon  the  receipt 
of  a  higher  bid  has  been  held  to  be  one 
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the  exercise  of  which  rests  in  the 
sound  discretion  of  the  trial  court, 
and  as  a  fi^eneral  rul«  the  «xereise  of 
that  discretion  will  not  be  interfered 
with  unless  there  is  a  palpable  and 
Srross  abuse.  Bower's  Appeal  (1877) 
84  Pa.  311  (affirming  a  decree  of  the 
orphans'  court  confirming  an  adminis- 
trator's sale  for  f 1,626,  although  there 
was  an  advance  bid  of  f2,000) ;  Owen 
V.  Owen  (1844)  6  Humph.  (Tenn.)  352 
(affirming  a  decree  of  the  trial  court 
setting  aside  the  sale  of  a  slave  for 
$100,  when  there  was  an  advance  bid 
of  $150). 

That  the  setting  aside  of  the  sale 
upon  the  receipt  of  an  advance  bid 
is  a  matter  which  rests  within  the  dis- 
cretion of  the  court  is  held  also  in 
Claric's  Estate  (1910)  88  Pa.  Co.  Ct. 
302,  but  this  case  places  some  limita- 
tions upon  the  right  to  set  a  sale 
aside  which  had  not  been  placed  by 
other  Pennsylvania  cases.  It  is  stated 
that  "before  exercising  this  power  (to 
set  the  sale  aside)  the  court  should 
first  be  satisfied  that  at  the  time  of 
the  sale  the  price  was  inadequate." 
The  court  then  states,  what  is  con- 
trary to  the  statement  contained  in 
previous  cases,  that  "while  it  is  true 
that  the  highest  bidder  is  not  in  a  posi- 
tion to  enforce  the  consummation  of 
the  sale,  he  has  rights  that  should  be 
considered  by  the  court.  Having  pur- 
chased the  property,  his  bid  could  be 
enforced  against  him;  upon  his  failure 
to  pay  he  could  be  held  liable  for  any 
deficiency  that  might  occur  on  a  re- 
sale. Bidders  at  judicial  sales  should 
not  be  discouraged." 

That  a  motion  to  confirm  or  set  aside 
a  sale  is  one  addressed  to  the  legal 
discretion  of  the  court,  to  be  governed 
by  the  circumstances  of  the  particular 
case,  and  that  if  improperly  exercised 
it  will,  in  a  proper  case,  be  corrected 
by  appeal,  is  stated  in  Childs  v.  Hurd 
(1885)  25  W.  Va.  630.  And  see  Gill- 
mor  v.  Rinehart  (1914)  73  W,  Va.  779, 
81  S.  E.  649. 

Ten  per  cent  of  the  bid  is  the 
amount  of  advance  usually  required, 
but  there  is  no  hard-and-fast  rule  to 
this  effect.  In  Murphy's  Estate 
(1882)  11  W.  N.  C.  (Pa.)  419,  the 
court  states  that  It  has  adopted  as  a 


safe  rule  for  ordinary. cases  that  an 
advance  of  at  least  10  per  cent  over 
ttie  price  realized  should  be  proffered 
and  secured  before  a  sale  will  be  set 
aside  for  inadequacy  of  price.  The 
sum  named  by  the  petitioner  In  that 
case  being  below  this  amount,  the 
court  refused  to  set  the  sale  aside. 
Other  Pennsylvania  cases  do  not  set 
any  limit,  but  vest  the  confirmation 
largely  in  the  discretion  of  the  trial 
court  In  Effinger  v.  Balston  (1871) 
21  Gratt.  (Va.)  430,  a  sale  under  the 
foreclosure  of  a  vendor's  Hen  in  which 
the  owner  had  some  objections  to  the 
regularity  of  the  sale,  the  court  or- 
dered the  sale  set  aside  on  condition 
that  the  owner  should  enter  into  a 
bond  with  good  securi^,  conditioned 
that,  at  the  next  offer  of  the  land  for 
sale,  he  would  bid  6  per  cent  more 
than  the  commissioners  sold  the  land 
for,  including  the  cost  of  sale,  and 
upon  the  same  terms.  A  commission- 
er's sale  for  $5,000  will  not  be  set  aside 
and  the  biddings  opened,  iipon  the  re- 
ceipt of  an  advance  bid  of  $6,1(K). 
Hudgins  V.  Lanier  (1873)  23  Gratt 
(Va.)  494. 

The  amount  of  the  advance  neces- 
sary has  been  stated  to  be  a  matter 
left  to  the  discretion  of  the  court  upon 
the  facts  of  each  case.  Parsons  v.  Mc- 
Nickle  (1873)  1  Shannon,  Cas.  (Tenn.) 
264;  Kable  v.  Mitchell  (1876)  9  W. 
Va.  492.  The  court  in  Atkison  v.  Mur- 
free  (1872)  1  Tenn.  Gh.  61.  approves 
of  the  statement  of  McKinney,  J. 
in  Childress  v.  Hurt  (1862)  2  Swan 
(Tenn.)  487,  to  the  effect  that,  "with 
respect  to  the  advance  which  ought  to 
be  deemed  suflUcient  to  require  that 
the  biddings  should  be  opened,  no  very 
definite  rule  can  be  laid  down;  this 
must  be  left  to  depend  in  some  meas- 
ure on  the  circumstances  of  the  given 
case;"  and  continues:  "The  English 
minimum  is  manifestly  too  high  for 
our  state.  Land  in  England  is  a  com- 
modity in  which  none  but  the  wealthy 
can  indulge,  and  the  cost  of  all  Judi- 
cial proceedings,  even  the  opening  of 
biddings  at  a  master's  sale,  are  heavy. 
In  this  state,  on  the  other  hand,  land 
is  comparatively  cheap  and  a  com- 
modity in  which  all  may  deal,  and  it 
is  the  policy  of  our  institutions  to 
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keep  it  in  th^  hands  of  the  many." 
The  court  concludes:  "It  ia  not  nec- 
essary for  me  in  this  case  to  fix  a 
minimum*  nor  to  express  an  opinion 
as  to  what  it  should  be.  It  is  enough 
for  me  to  say  that  an  advance  of 
$1,600  is  sufficient  to  render  it  'in- 
equitable to  confirm  the  sale,'  and  to 
authorize  the  opening  of  the  bid- 
dings." The  sale  in  this  case  was  for 
98,900.  The  advance  offer  was  f  10,- 
600.  In  Childress  v.  Hurt  (Teiui.)  su- 
pra, the  court  states  that  "without  at- 
t^pting  to  prescribe  any  uniform 
rule  upon  this  subject,  we  think  it 
sufficient  to  say,  in  the  decision  of  the 
case  under  consideration,  that  under 
the  circumstances  the  advance  offered 
of  30  per  cent  was  sufficient  to  require 
the  biddings  to  be  opened."  But  see 
the  rule  announced  in  Click  v.  Burris 
(1871)  6  Heisk.  (Tenn.)  639,  supra. 

See  Allen  v.  East  (1874)  4  Baxt. 
(Tenn. )  308 ;  Robertson  v.  Bush 
(1912)  3  Tenn.  G.  C.  A.  154,  supra. 

It  has  been  held  that  the  court  can- 
not accept  the  higher  bid,  but  must 
reopen  the  bidding.  Wood  v.  Parker 
(1869)  63  N.  C.  379.  But  in  Dupuy  v. 
Gorman  (1882)  9  Lea  (Tenn.)  144,  the 
bidding  was  opened  in  the  clerk's  of- 
fice merely  for  ten  days,  there  being 
no  further  public  sale,  and  this  action 
was  sustained  as  a  proper  exercise  of 
the  chancellor's  discretion.  And  in 
Irby  V.  Irby  (1883)  11  Lea  (T^nn.) 
166,  where  there  was  an  adnnce  bid 
on  a  price  obtained  at  a  second  sale, 
the  court  confirmed  the  sale  to  the 
second  purchaser  upon  his  raising  his 
bid  to  meet  the  advance.  Upon  an  ad- 
vance bid  and  the  opening  of  the  sale, 
the  first  purchasers  are  entitled  to  in- 
crease their  bids  to  the  same  amount 
as  those  advanced,  and  claim  in  pref- 
erence, but  upon  a  second  advance 
the  purchasers  are  not  entitled  to 
claim  in  preference.  Blackburn  v. 
Selma  R.  Co.  (1880)  3  Fed.  689. 

See  Morton  v.  Sloan  (1850)  11 
Humph.  (Tmn.)  278,  supra. 

Upon  the  second  sale  .the  bidding 
should  be  started  at  the  advance  bid, 
the  party  making  it  being  regarded  as 
having  made  a  standing  bid  for  the 
advance  price.  Mason  v.  Martin 
(1886)  64  Miw.  672,  1  So.  756;  Marsh 


v.  Nimocks  (1898)  122  N.  C.  478,  65 
Am.  St.  Rep.  716,  29  S.  £.  840.  The 
sale  to  the  former  purchaser  cannot 
subsequently  be  confirmed.  Mason  v. 
Martin  (Miss.)  supra.  After  the  sd- 
vanced  bid  has  been  made,  the  bidder 
becomes  a  quasi  party  and  is  bound  by 
subsequent  proceedings;  having  taken 
no  exception  to  the  subsequent  sale,  he 
is  liable  for  any  deficiency  resulting 
therefrom.  Allen  v.  East  (1874)  4 
Baxt  (Tenn.)  808. 

Upon  the  opening  of  the  sale,  the 
purchaser  is  required  to  execute  his 
notes  as  of  the  date  of  the  sale,  the 
biddings  at  which  are  opened  in  the 
absence  of  any  controlling  equity. 
Mabry  v.  Churchwell  (1882)  9  Lea 
(Tenn.)  488. 

The  person  making  the  advance  bid 
in  Ewald  v.  Crockett  (1888)  85  Vs. 
299,  7  S.  E.  386,  was  given  twenty 
days  in  which  to  perfect  his  bid,  and 
this  allowance  of  time  was  held  not 
to  be  error. 

Bids  were  reopened  twice  in  Hin- 
son  v.  Adrian  (1885)  92  N.  C.  121,  and 
Coles  V.  Coles  (1887)  83  Va.  625,  6S. 
E.  673,  and  three  times  in  Feriy  v. 
Perry  (1920)  179  N.  C  445.  102  S.  £. 
772.  It  was  announced  in  Click  v. 
Burris  (1871)  6  Heisk.  (Tenn.)  639, 
that  the  biddings  would  not  be  opened 
a  second  time.  And  in  Collins  v.  Wood 
(1890)  88  Tenn.  779,  14  S.  W.  221,  it 
was  held  that  "the  rule  that  a  mere 
advance  bid  of  10  per  cent  will  be 
sufficient  to  authorize  the  reopening  of 
the  bids  does  not  apply,  even  in  case 
of  a  sale  for  partition,  to  cases  where 
the  bids  have  been  once  reopened  upon 
an  advance  bid."  But  see  Irby  v.  Irby 
(1883)  11  Lea  (Tenn.)  166,  supra.  In 
Vaughn  v.  Smith  (1S77)  8  Tenn.  Ch. 
368,  bidding^  were  opened  a  second 
time  upon  the  application  of  one  who 
failed  to  see  the  advertisement  of  th« 
sale,  although  he  looked  for  the  same. 
In  Atchison  v.  Murfree  (1878)  3  Tenn. 
Ch.  728,  the  court  adheres  to  the  rule 
of  Click  V.  Burris  (Tenn.)  supra,  that 
biddings  will  not  be  opened  a  second 
time,  "except  under  extraordinary  cir- 
cumstances." 

While  the  present  note  does  not  deal 
with  the  general  question  of  opening 
up  judicial  sales  after  confirmation,  it 
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should  be  noted  that  the  doctrine  now 
under  consideration,  that  the  mere 
fact  that  a  higher  bid  has  been  re- 
ceived is  sufficient  ground  for  setting 
aside  a  sale,  does  not  prevail  after 
confirmation.  Pewabic  Min.  Co.  v. 
Mason  (1891)  145  U.  S.  349,  36  L.  ed. 
732,  12  Sup.  Ct.  Rep.  887;  Ashbee  v. 
Cowell  (1853)  46  N.  C.  (Busbee,  Eq.) 
158;  Blue  v.  Blue  (1878)  79  N.  C.  69; 
Houston  V.  Aycock  (1868)  6  Sneed 
(Tram.)  406,  73  Am.  Dec.  151;  Coffin 
V.  Corruth  (1860)  1  Coldw.  (Tenn.) 
194;  Berlin  v.  Melhorn  (1881)  75  Va. 
639;  Langyher  v.  Patterson  (1883)  77 
Va.  470.  An  oflFer  of  an  advance  price 
after  the  confirmation  of  a  sale  was 
rejected  in  Pewabic  Min.  Co.  v.  Mason 
(U.  S.)  supra,  the  court  stating  that  to 
set  aside  a  sale  after  confirmation 
something  more  than  mere  inadequacy 
of  price  must  appear,  and  it  is  added 
that,  "even  before  confirmation,  the 
sale  would  not  be  set  aside  for  mere 
inadequacy,  unless  so  great  as  to 
shock  the  conscience."  The  court  in 
Ashbee  v.  Cowell  (N.  C)  supra,  re- 
versed an  order'  of  the  trial  court  set* 
ting  aside  a  sale  and  opening  the  bid- 
dings, after  confirmation,  upon  the 
offer  of  an  advance  of  about  30  per 
cent. 

The  court  in  Houston  v.  Aycock 
(1858)  5  Sneed  (Tenn.)  406.  73  Am. 
Dec.  151,  states  that  after  confirma- 
tion of  the  sale  the  purchaser  has  be- 
come the  owner  of  the  estate,  and  no 
advance  of  price,  however  large,  will 
have  the  effect  to  open  the  biddings; 
it  can  only  be  regarded  as  auxiliary  to 
other  grounds  of  greater  weight.  A 
similar  decision  appears  in  Coffin  v. 
Corruth  (1860)  1  Coldw.  (Tenn.)  194, 
where  it  is  stated  that  after  the  report 
is  confirmed  and  title  vested,  advance 
of  price  alone  is  not  sufficient  to  set 
aside  a  sale ;  that  there  must  be  some- 
thing else,  some  particular  principle 
arising  out  of  the  character  of  the  pur- 
chase as  connected  vitb  the  owner- 
ship of  the  estate,  or  some  abuse  of 
confidence,  misconduct,  or  fraud  on 
the  purchaser's  part. 

In  Berlin  v.  Melhorn  (188i)  75  Va.. 
639,  where  a  judicial  sale  of  real  es- 
tate was  set  aside  after  confirmation 
upon  the  offer  of  an  advance  bid,  the 


appellate  court,  in  reversing  the  de- 
cree, declared  that  after  a  judicial 
sale  has  been  confirmed,  it  will  not 
be  set  aside  except  for  fraud,  mistake, 
surprise,  or  other  cause,  for  which 
equity  would  give  like  relief  if  the  sale 
had  been  made  by  the  parties  in  in- 
terest, instead  of  by  the  court. 

A  reopening  of  bids  upon  an  ad- 
vance bid  has  been  refused  in  North 
Carolina,  altboufi^h  there  was  no.  ex- 
press confirmation  prior  to  the  ad- 
vance bid,  but  where  the  decree  order- 
ing sale,  which  was  entered  by  con- 
sent, directed  the  sale  and  execution 
of  a  deed  to  the  purchaser,  who  was 
to  be  let  into  possession,  and  the  man- 
ner in  which  the  proceeds  should  be 
distributed,  and  where  there  was  a 
compliance  with  the  decree  and  a  re- 
port made  to  the  court,  but  no  further 
action  taken  by  the  court.  Vaughan 
V.  Gooch  (1885)  92  N.  C.  524. 

After  confirmation,  a  sale  cannot  be 
set  aside  except  upon  petition  for  re- 
hearing, and  notice  to  the  purchaser 
and  the  parties  to  the  cause,  even  at 
the  same  term  of  court  at  which  the 
confirmation  decree  is  entered.  Lang- 
yher V.  Patterson  (1883)  77  Va.  470. 
But  in  National  Bank  v.  Jarvis  (1886) 
28  W.  Va.  806,  it  was  held  that  in 
chancery  cases  other  than  admiralty 
all  decrees  are  in  fieri  and  in  the 
breast  of  the  court,  and  subject  to  its 
absolute  control  until  after  the  end  of 
the  term  at  which  they  are  rendered. 
In  other  words,  a  decree  does  not  prop- 
erly become  a  decree  until  the  term 
ends.  Accordingly,  the  court  was  held 
to  have  absolute  control  of  all  inter- 
locutory decrees  during  the  whole  of 
the  term  at  which  they  were  entered, 
and  might  at  its  discretion  set  them 
aside  without  notice  and  of  its  own 
accord.  An  order  setting  aside  the 
confirmation  of  the  sale  upon  the  filing 
of  an  upset  bid  was  therefore  sus- 
tained. 

The  appellate  court,  in  Mann  v.  Mc- 
Donald (1849)  10  Humph.  (Tenn.) 
274,  refused  to  interfere  with  the  ex- 
ercise of  the  discretion  of  the  chan- 
cellor setting  aside  a  sale  after  con- 
firmation, where  there  was  an  ad- 
vanced bid  60  per  cent  higher  than 
the  bid  at  which  the  sale  was  made. 
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In  this  case  there  was  the  additional 
ground  that  the  successful  bidder  up- 
on the  first  sale  was  tiie  guardian  for 
minors  who  had  a  share  in  the  estate 
which  was  being  sold. 

///.  Doctrine  that  higher  bid  Is  not  suffl- 
elent  ground  for  refusal  of  confirmation. 

The  doctrine  prevails  in  a  majority 
of  American  jurisdictions  that  a  court 
will  not  refuse  to  confirm  a  sale  which 
has  been  regularly  held  and  is  free 
from  fraud,  because  a  higher  bid  is 
made  than  that  at  which  the  property 
was  struck  off.  In  some  of  the  cases 
the  doctrine  has  been  applied  without 
reference  to  the  adequacy  of  the  price 
on  the  former  sale.  Re  Third  Nat. 
Bank  (1880)  9  Biss.  635,  4  Fed.  776 
(refusing  to  set  aside  a  sale  for  $30,- 
000  upon  an  advance  bid  of  $32,000, 
and  a  further  advance  bid  of  $35,000 
upon  the  rejection  by  the  court  of  the 
$32,000  bid) ;  Bean  v.  Johnson  (1891) 
18  Ky.  L.  Rep.  36,  16  S.  W.  140  (sale 
of  land  for  $5,650  in  an  assignment 
proceeding  confirmed,  although  there 
was  an  advance  bid  of  $7,450) ;  Alms 
V.  Shackelford  (1895)  17  Ky.  L.  Rep. 
908,  82  S.  W.  1088  (sale  of  property, 
appraised  at  $4,000  in  an  assignment 
proceeding,  for  $2,700  to  the  debtor's 
wife,  confirmed,  although  there  was  an 
advance  bid  of  $3.600) ;  LeFevre  v. 
Laraway  (1856)  22  Barb.  (N.  Y.)  167 
(advance  bid  for  $12,000  not  sufficient 
of  itself  to  set  aside  a  sale  in  partition 
for  $7,000) ;  Wesson  v.  Chapman 
(1894)  76  Hun.  592,  28  N.  Y,  Supp. 
192;  Wilber  v.  Wilber  (1907)  119  App. 
Div.  740, 104  N.  Y.  Supp.  179  (advance 
bid  of  $2,000  no  ground  for  refusing 
to  confirm  a  receiver's  sale  for  $1,260)  ; 
Ackerman  v.  Cornell  (1912)  33  Ohio 
C.  C.  102  (confirming  a  sale  in  fore- 
closure for  $4,000,  which  sum  was  two 
thirds  of  the  appraised  value,  although 
there  was  a  higher  bid  of  $5,000) ; 
Watkins  v.  Jones  (1907)  107  Va.  6, 

67  S.  E.  608  (commissioner's  sale  un- 
der chancery  decree  for  $2,100  con- 
firmed, where  commissioners  recom- 
mended its  confirmation,  although 
there  was  an  upset  bid  for  $2,400) ; 
Howell  V.  Moiren  (1909)  109  Va.  200, 

68  S.  E.  1078  (sale  in  partition  con- 
firmed, although  there  was  an  advance 
bid  of  10  per  cent  and  the  commis- 


sioners recommended  a  resale) ;  Hardy 
V.  Coley  (1918)  114  Va.  570,  77  S.  E. 
468  (sale  confirmed,  although  there 
was  an  advance  bid  of  10  per  cent,  and 
the  commissioners  advised  a  resale); 
Litton  v.  Flanary  (1914)  116  Va.  710, 
82  S.  E.  692  (sale  confirmed,  although 
there  was  an  advance  bid  of  10  per 
cent) . 

See  Pewabic  Min.  Co.  v.  Mason 
(1891)  146  U.  S.  349,  36  L.  ed.  732, 
12  Sup.  Ct  Rep.  887,  supra,  11. 

Other  cases  have  held  that  the 
courts  will  not  refuse  to  confirm  be- 
cause of  an  advanced  bid,  where  the 
bid  at  which  the  property  was  struck 
off  is  reasonably  adequate,  or,  as  ex- 
pressed in  other  cases,  where  the  prop- 
erty is  sold  for  its  market  value. 
Glennon  v.  Mittenright  (1888)  86  Ala. 
45S,  5  So.  772  (register's  sale  for  $305 
confirmed,  although  there  was  an  ad- 
vance bid  of  $900) ;  Parker  v.  Bluffton 
Car  Wheel  Co.  (1895)  108  Ala.  140, 18 
So.  938  (public  sale  by  receiver  con- 
firmed, although  there  was  an  advance 
bid  of  10  per  cent,  where  the  advance 
bidder  was  present  at  the  sale,  but  re- 
frained from  bidding) ;  Bethea  v. 
Bethea  (1902)  186  Ala.  684,  34  So.  28 
(partition  sale  for  $9,600  confirmed, 
although  there  was  an  advance  bid  of 
$10,000) ;  Colonial  &  U.  S.  Mortg.  Co. 
V.  Sweet  (1898)  65  Ark.  152.  67  Am. 
St  Rep.  910,  46  S.  W.  60  (commis- 
sioner's sale  under  a  foreclosure  de- 
cree for  $2,500  confirmed,  although 
there  was  an  advance  bid  of  $8,981.67 
by  the  plaintiff  in  the  foreclosure 
suit)  ;  George  v.  Norwood  (1905)  77 
Ark.  216,  113  Am.  St.  Rep.  143,  91  S. 
W.  657,  7  Ann.  Cas.  171  (commission- 
er's sale  for  $4,000  confirmed,  al- 
though there  was  an  advance  bid  of 
$5,000);  Stump  v.  Martin  (1872)  9 
Bush  (Ky.)  286  (sale  by  the  marshal 
of  the  chancery  court  in  an  equitable 
action,  for  $190,100,  confirmed,  al- 
though there  was  an  advance  bid  of 
10  per  cent) ;  Harris  v.  Gunnell  (1888) 
10  Ky.  L.  Rep.  419,  9  S.  W.  876  (guai> 
anty  that  80  acres  would  bring  as 
much  on  a  resale  as  110  did  on  first 
sale  not  sufilcient  to  set  the  first  sale 
aside;  the  sale  was  set  aside  fo^  other 
reasons) ;  Lawson  v.  Hill  (1889)  11 
Ky.  L.  Rep.  218,  11  &  W.  606  (ezeea- 


Digitized  by  Google  ' 


ANNO^UDIGIAL  SALE— ADVANCB  BID, 


413 


tion  sale  for  of  land  appraised 

at  $1,000,  confirmed,  although  there 
was  an  advance  bid  of  ^51)  ;  Page  t. 
Kress  (1890)  80  Mich.  8S,  20  Am.  St 
Bep.  604,  44  N.  W.  1062  (sale  under 
foreclosure  decree  for  $890  confirmed, 
although  there  was  an  advance  bid  of 
$1,000)  ;  Fiske  v.  Weigel  (1891)  —  N. 
J.  £q.  — ,  21  Atl.  452  (sale  in  partition 
for  $4,000  confirmed,  although  there 
was  an  advance  bid  of  $6,000) ;  Rogers 
V.  Kogera  Locomotive  Co.  (1901)  62 
N.  J.  Eq.  Ill,  60  Atl.  10  (private  sale 
by  receivers  for  $602,000  confirmed,  al- 
though there  was  a  faighu'  bid  for 
$655,000). 

Some  cases  have  adhered  to  the  rule 
where  the'sale  was  not  grossly  inade- 
quate. Morrisse  v.  Ingle  (1889)  46 
N.  J.  Eq.  S06, 19  Atl.  16  (sale  by  mas- 
ter in  chancery  in  a  partition  action 
confirmed,  although  there  was  an  ad- 
vance bid  of  slightly  more  than  10 
per  cent) ;  Bethlehem  Iron  Co.  v. 
Philadelphia  &  S.  S,  R.  Co.  (1892)  49 
N.  J.  Eq.  356,  23  Atl.  1077  (receiver's 
sale  for  $18^000  confirmed,  although 
there  was  an  advance  bid  of  $226,- 
000) ;  Bliss  v.  New  York  L.  Ins.  Go. 
(1893)  61  N.  J.  Eq.  630,  26  Atl.  381;  30 
Atl.  429  (foreclosure  sale  for  $19,475 
affirmed,  although  there  was  an  ad- 
vance bid  of  $20,475) ;  Fleming  v. 
Fleming  Hotel  Co.  (1905)  7Q  N.  J.  Eq. 
509,  61  Atl.  739  (receiver's  sale  for 
$6,000  confirmed,  although  there  was 
an  advance  bid  of  $8,000).  The  New 
Jersey  court  has  departed  from  this 
theory  in  some  decisions.  See  Porch 
V.  Agnew  Co.  (1904)  66  N.  J.  Eq.  232, 
57  Atl.  726,  infra.  Some  cases  have 
gone  so  far  as  to  hold  that  an  advance 
bid  is  not  a  sufficient  reason  for  re- 
fusing to  confirm  a  sale,  even  if  the 
price  at  which  the  land  has  been  sold 
is  inadequate.  The  Mississippi  court 
has  adhered  to  this  rule  in  an  action 
in  partition  as  against  adult  parties, 
but  as  against  infants  has  held  that 
the  court  owes  ttiem  a  peculiar  duty, 
and  accordingly  refuses  to  confirm  the 
sale  as  against  infants,  while  confirm- 
ing it  as  against  adults.  Allen  v. 
Hartin  (1883)  61  Miss.  78. 

The  English  rule,  opening  bids  in 
chancery  sales  upon  the  mere  offering 
«f  an  advance  upon  the  purchaser's 


bid,  has  been  expressly  disapproved, 
or  treated  as  not  prevailing,  in  many 
jurisdictions  in  this  country. 
'  United  States. — Graffam  v.  Burgess 
(1886)  117  U.  S.  180,  29  L.  ed.  839,  6 
Sup.  Ct.  Rep.  686. 

Alabama.— Littell  v.  Zuntz  (1841)  2 
Ala.  256,  36  Am.  Dec.  415. 

Arkansas. — Penn  v.  Tolleson  (1869) 
20  Ark.  652. 

Marylandw--Cohen V.Wagner  (1847) 

6  Gill,  236;  Johnson  v.  Dbrsey  (1848) 

7  Gill,  269;  Andrews  v.  Scotton  (1826) 
2  Bland,  Ch.  629 ;  Boyd  v.  Smith  (1916) 
127  Md.  359,  96  Atl.  626. 

Michigan.— Page  v.  Kress  (1890)  80 
Mich.  86,  20  Am.  St.  Rep.  604,  44  N.  W. 
1062. 

Mi88iasi]q>L  —  Henderson  v.  Herrod 
(1862)  23  Miss.  434;  Mitchell  v.  Har- 
ris (1870)  48  Miss.  814. 

New  Jeiaey,  —  Gonover  v.  Walling 
(1862)  16  N.  J.  Eq.  178;  Delaware,  L. 
&  W.  R.  Co,  V.  Scranton  (1881)  34  N. 
J.  Eq.  421;  Morrisse  v.  Inglis,  supra. 

New  Y<»4i.  —  Williamson  v.  Dale 
(1919)  3  Johns.  Ch.  290;  Duncan  v. 
Dodd  (1830)  2  Paige,  99,  but  see  deci- 
sions supra,  I. 

Wisconsin.  —  Adams  t.  Haskell 
(1859)  10  Wis.  123.  The  court  in  An- 
drews V.  Scotjton  (1826)  2  Bland.  Ch. 
(Md.)  629,  after  referring  to  the  Eng- 
lish rule,  states  that  "in  this  state 
there  has  been  no  instance  of  opening 
the  biddings  or  suspending  the  sale 
merely  to  let  in  another  and  a  higher 
bid,  and  for  no  other  cause.  But  in 
this  state,  as  well  as  in  England,  if 
there  should  be  made  to  appear,  either 
before  or  after  the  sale  has  been  rati- 
fied, any  injurious  mistake,  misrepre- 
sentation, or  fraud,  the  biddings  may 
be  opened,  the  reported  sale  rejected, 
or  the  or^er  of  ratification  rescinded, 
and  the  property  again  sent  into  the 
market  and  resold.** 

The  chief  reason  advanced  by  the 
courts  for  refusing  to  open  up  the  bids 
upon  the  receipt  of  an  advance  bid 
has  been  that  to  do  so  would  discour- 
age bidding  at  judicial  sales.  The 
court  in  Page  v.  Kress  (1890)  80  Mich. 
85,  20  Am.  St.  Rep.  504,  44  N.  W.  1052, 
says  that  "the  only  reason  for  order- 
ing a  resale  is  that  Allen  was  willing 
to  pay  $110  more  than  was  offered 
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at  a  public  sale  at  which  Allen  -was 
present,  and  the  consequential  benefit 
to  the  mortgagor  who  is  entitled  to  the 
surplus.  If  this  is  a  sufficient  reason, 
a  resale  may  be  ordered  in  nearly 
every  case  of  a  judicial  sale,  the  di- 
rect tendency  of  which  would  be  to  de- 
stroy the  confidence  of  bidders  at  such 
sales,  and  prevent  bidding,  thus  affect- 
ing the  price  which  the  property  will 
sell  for.  When  property  is  exposed 
for  sale  under  a  judicial  decree  and 
offered  to  the  highest  bidder,  and  the 
sale  is  without  fraud,  and  is  fairly 
conducted  after  proper  notice,  and  is 
struck  off  to  a  third  person,  it  will 
require  a  strong  case  and  some  pe- 
culiar exigency  to  warrant  a  court  in 
setting  it  aside."  The  Arkansas  court 
in  George  v.  Norwood  (1905)  77  Ark. 
216,  113  Am.  St.  Rep.  148,  7  Ann.  Gas. 
171,  91  S.  W.  657,  states  that  "courts 
have  adopted  as  a  wise  public  policy 
the  rule  that  confidence  in  the  sta- 
bility of  judicial  sales  should  be  main- 
tained, so  that  competitive  bidding 
may  be  encouraged  by  the  assurance 
that  in  the  absence  of  fraud  or  mis- 
conduct the  highest  bidder  will  be  ac- 
cepted as  the  purchaser  of  the  proper- 
ty offered  for  sale.  And  while  it  is 
often  said  that  the  accepted  bidder  at 
such  a  sale  acquires  no  independent 
rights  until  the  sale  be  confirmed  by 
the  court,  and  that  the  court  may  ex- 
ercise a  discretion  in  either  confirm- 
ing or  rejecting  the  sale,  yet  this  dis- 
cretion must  be  exercised  according 
to  fixed  rules,  and  not  arbitrarily,  and 
the  bidder  has  the  right  to  insist  upon 
its  exercise  in  this  manner  only.  He 
can  insist  that  his  purchase  be  not  set 
aside  by  the  court  upon  reasons  which 
are  condemned."  The  stability  of 
judicial  sales  is  the  main  r^son  ad- 
vanced by  the  court  in  Stump  v.  Mar- 
tin (1872)  9  Bush  (Ky.)  285,  for  hold- 
ing that  a  sale  is  not  to  be  reopened 
for  an  advanced  bid  of  10  per  cent. 
Although  the  court  here  recognizes 
that  the  chancellor  has  a  certain  dis- 
cretion of  the  confirmation  of  such  a 
sale,  it  is  held  that  he  cannot  exer- 
cise a  mere  arbitrary  discretion.  The 
court  states:  "If  the  chancellor  can 
exercise  a  mere  arbitrary  discretion, 
or  has  unlimited  power  over  sales 


made  in  pursuance  of  his  decrees,  it 
would  render  unnecessary  any  ad- 
vance upon  the  bidding  to  enable  him 
to  disregard  the  rights  of  the  pur- 
chaser by  setting  aside  the  sale;  and 
if  the  practice  is  tolerated  of  allowing 
the  advance  of  10  per  ceht  to  be  a 
sufficient  reason  for  the  exercise  of 
this  power,  it  might  well  be  argued 
that  it  is  proper  to  enlarge  his  discre- 
tion by  enabling  him  to  set  aside  a\\ 
sales  at  his  mere  will  and  pleasure.  It 
is  the  duty  of  the  chancellor  to  look 
to  the  rights  of  parties  litigant  where 
property  is  placed  under  the  control 
and  custody  of  his  commissioner  by 
the  judgment,  and  where  there  has 
been  fraud,  surprise,  accident,  etc.,  to 
disregard  the  acts  of  his  agent  by  or- 
dering a  resale,  but  where  there  is  an 
entire  absence  of  all  unfair  dealing, 
and  the  sale  has  been  conducted  pur- 
suant to  the  judgment,  good  faith  re- 
quires that  the  rights  of  the  purchaser 
as  well  as  of  the, parties  to  the  origi- 
nal proceeding  should  be  protect- 
ed." The  later  Virginia  cases  have 
adopted  the  rule  of  the  nugor- 
ity  of  American  courts,  reversing  the 
earlier  cases  set  forth  in  subd.  II.  su- 
pra. In  holding  that  the  mere  fact 
that  there  was  an  upset  bid  offered  did 
not  justify  the  refusal  to  confirm  the 
sale,  the  court,  in  Watkins  v.  Jonea 
(1907)  107  Va.  6,  57  S.  E.  608,  says 
that  "of  course  the  object  of  a  sale 
is  to  secure  the  best  price  for  the  prop- 
erty, and  this  result  can  be  best  ac- 
complished, not  by  accepting  every 
Upset  bid  offered  under  circumstances 
such  as  are  disclosed  by  this  record, 
but  by  the  establishment  of  and  ad- 
herence to  rules  which  will  inspire 
confidence  in  the  stability  of  judicial 
sales,  as  was  said  by  Mr.  Minor  in  2 
Minor's  Institute,  4th  ed.  380,  rather 
than  by  the  introduction  of  a  practice 
that  will  induce  bidders  to  feel  that 
judicial  sales  are  not  to  be  seriously 
taken."  Practically  the  same  reason- 
ing appears  in  Howell  v.  Morien 
(1909)  109  Va.  200,  63  S.  E.  1073,  and 
in  Hardy  v.  Coley  (1913)  114  Va.  670, 
77  S.  E.  458. 

As  appears  from  the  foregoing  cas- 
es, the  right  of  the  successful  bidder 
is  to  be  considered  by  the  courts,  as 
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well  as  the  stability  of  Judicial  sales. 
This  idea  is  further  emphasized  by 
the  court  in  Re  Third  Nat.  Bank 
(1880)  9  Biss.  535,  4  Fed.  775,  where 
it  is  said:  "I  think  a  purchaser  at  a 
judicial  sale  may  be  said  to  be  clothed 
with  some  rights,  when  he  makes  a 
bid  for  the  property,  and  the  hammer 
falls,  and  the  bid  is  accepted  by  the 
master  or  receiver.  True,  his  rights 
are  subject  to  the  action  of  the  court; 
but  that  action  depends  upon  the  gen- 
eral principles  and  usages  of  law.  It 
cannot  be  said  that  it  is  a  discretion 
which  is  merely  arbitrary  on  the  part 
of  the  court,  or  capricious ;  but  it  must 
act  upon  well-settled  and  generally 
recognized  principles  of  equity  in  cas- 
es of  this  kind,  and  if  it  disregards 
those  principles  the  rights  of  the  pur- 
chaser can  ordinarily  be  protected  in 
another  court.  So  that  the  bidder  cer- 
tainly has  rights  which  can  be  pro- 
tected by  a  court  of  equity,"  There  is 
an  excellent  discussion  of  the  status 
of  a  judicial  sale  before  a  confirmation 
thereof  in  the  case  of  Allen  v.  Martin 
(1883)  61  Miss.  78.  Although  that 
case  is  discussed  as  one  of  inadequacy 
of  the  sale  price,  the  chief  fact  in  the 
determination  of  that  inadequacy  was 
an  advanced  bid  of  twice  the  amount 
at  which  the  land  was  sold.  The  court 
refers  to  the  English  rule,  and  states 
that  in  England  sales  made  by  a  com- 
missioner "are  treated  as  if  made  by 
the  court  itself.  A  bidder  acquires 
no  right  but  to  have  his  offer  con- 
sidered by  the  court,  and  to  accept  or 
refuse  the  offer  lies  wholly  within  the 
power  and  discretion  of  the  chan- 
cellor. A  mere  offer  to  advance  the 
bid  is  sufficient  to  produce  an  order 
for  a  resale.  But  this  rule  of  the  Eng- 
lish court  has  not  been  adopted  in  the 
states  of  this  Union.  With  us,  the  sale 
partakes  somewhat  of  the  nature  of  a 
sale  in  chancery  under  the  English 
practice,  and  somewhat  of  that  of  a 
sale  under  execution  at  law.  Until 
the  confirmation  the  sale  is  in  fieri, 
and  subject  to  the  control  of  the  court, 
but  this  control  is  a  judicial,  not  an 
arbitrary  one,  and  confirmation  must 
follow,  unless  there  exists  some  rea- 
son recognized  by  law  as  warranting 
a  refusal  to  confirm.   A  bidder  at  a 


sale  in  thancery  assumes  certain  obli- 
gations which  he  must  discharge.  He 
submits  himself  to  the  jurisdiction  of 
the  court,  and  becomes  a  party  to  the 
cause  in  which  the  sale  has  been  de- 
creed, and  he  may  be  compelled  to 
stand  by  the  offer  he  has  made.  On 
the  other  liand,  he  acquires  certain 
legal  rights  which  are  to  be  as  much 
protected  and  enforced  as  are  other 
rights  of  other  persons.  He  is  entitled 
not  only  to  ask,  but  to  have  confirma- 
tion, if  there  is  no  reason  valid  in  law 
for  refusal."  The  court,  in  Bethlehem 
Iron  Co.  v.  Philadelphia  &  S.  S.  R.  Co. 
(18d2)  49  N.  J.  Eq.  366,  23  Atl.  1077, 
states  that  the  discretion  of  the  court 
after  the  confirmation  of  a  judicial 
sale  is  not  an  arbitrary  one,  that  the 
confirmation  is  referred  to  the  "chan- 
cellor's judicial  action,  not  to  his  arbi- 
trary will,  and  unleas  there  be  some 
substantial  reason  for  overthrowing 
the  sale,  resting  upon  misconduct  of 
the  receiver,  or  in  fraud,  accident,  or 
mistake  prejudicial  to  the  objectors, 
the  sale  must  be  confirmed."  It  is 
stated  obiter  in  Re  Berryhill  (1907) 
7  Ind.  Terr.  593,  104  S.  W.  847,  that  the 
highest  advance  bidder  at  a  public 
sale,  had  under  an  order  or  degree  for 
such  sale,  acquires  a  legal  right  to  a 
confirmation  of  his  purchase,  in  the 
absence  of  fraud,  accident,  or  mistake, 
for  the  reason  that  he  may  be  com- 
pelled by  the  order  of  the  court  to  com- 
plete his  sale  by  paying  the  price  bid. 

The  courts  which  take  this  view 
recognize  that  in  the  confirmation  of 
judicial  sales  the  trial  courts  are 
vested  with  a  discretion,  but  hold  that 
this  discretion  must  be  exercised  ac- 
cording to  established  principles.  In 
some  cases  the  appellate  court  has  re- 
versed an  order  of  the  trial  court  re- 
fusing to  confirm  the  decree,  where 
the  action  of  the  trial  court  has  not 
been  according  to  established  princi- 
ples. George  v.  Norwood  (1905)  77 
Ark.  216,  118  Am.  St  Rep.  143,  91  S. 
W.  557,  7  Ann.  Cas.  171;  Stump  v. 
Martin  (1872)  9  Bush  (Ky.)  285; 
Lawson  v.  Hill  (1889)  11  Ky.  L.  Rep. 
213,  11  S.  W.  606;  Morrisse  v.  Inglis 
(1889)  46  N.  J.  Eq.  S06.  19  Atl.  16. 
The  later  cases  in  Virginia  have  ex- 
pressly held  that  the  mere  fact  that 
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there  is  an  upset  bid  of  10  per  cent,  or 
more,  is  not  sufficient  to  defeat  the 
confirmation  of  a  judicial  sale,  fairly 

made  at  a  fair  price;  and  judgment 
of  the  trial  courts  refusing  to  confirm 
the  sale  have  been  reversed.  Watkins 
V.  Jones  (1907)  107  Va.  6,  57  S.  E. 
608;  Howell  v.  Morien  (1909)  109  Va. 
200,  63  S.  E.  1073;  Hardy  v.  Coley 
(1913)  114  Va.  570,  77  S.  E.  468; 
Litton  V.  Flanary  (1914)  116  Va.  710, 
82  S.  E.  692.  In  Ayers  v.  Baumgarten 
(1854)  15  m.  444,  an  order  of  the 
trial  court  refusing  to  confirm  a  sale 
by  a  guardian  was  reversed,  and  the 
sale  ordered  confirmed. by  the  appel- 
late court,  where  the  weight  of  evi- 
dence showed  that  the  purchase  price 
was  a  fair  one,  although  two  witnesses 
testified  that  they  would  have  given 
about  double  the  price  for  which  the 
sale  was  made.  The  court,  after  stat- 
ing that  the  English  practice  of  open- 
ing the  bidding  upon  a  reasonable  ad- 
vance upon  the  same  bid  never  pre- 
vailed in  this  country,  sayd  that,  even 
if  the  English  practice  prevailed  here, 
the  case  at  bar  would  not  fall  within 
it,  as  no  money  was  brought  into  court, 
nor  was  any  binding  offer  made  of  an 
advance  upon  the  price,  and  there  was, 
therefore,  no  certain  assurance  that 
the  property  would  bring  any  more  on 
a  resale.  The  Illinois  court  subse- 
quently took  a  modified  position,  as 
may  be  seen  by  reference  to  Jennings 
V.  Dunphy  (1898)  174  UL  86,  60  N.  E. 
1046,  infra,  in  which  the  matter  was 
left  largely  to  the  discretion  of  the 
court.  The  court  in  that  case  set  aside 
the  sale,  where  the  advance  bid  was 
secured.  In  subsequent  cases  in  this 
state,  the  court  has  reversed  decrees 
of  the  trial  court  refusing  to  confirm 
and  ordering  the  sale  confirmed  where 
the  advance  bid  was  not  secured. 
Quigley  v.  Breckenridge  (1899)  180 
111.  627,  54  N.  E.  580.  That  an  unse- 
cured advance  bid  was  not  sufiicient 
ground  for  setting  aside  the  sale  is 
held  also  in  Wilson  v.  Ford  (1901)  190 
m.  614,  60  N.  E.  876.  In  Bondurant  v. 
Bondurant  (1911)  251  lU.  324,  96  N. 
E.  306,  Ann.  Cas.  1914D,  18,  where  a 
sale  was  set  aside  for  irregularity,  as 
well  as  for  inadequacy-  in  price  re- 
ceived, the  court  states  that  if  the  ob- 


jection to  the  sale  of  the  proper^  is 
that  it  went  for  less  than  it  is  worth, 
and  a  resale  is  asked  to  secure  more 
money,  the  party  objecting  should 
bring  the  money  into  court,  or  make  a 
binding  advance  bid  or  guaranty 
against  loss  on  the  resale. 

There  has  been  a  refusal  to  set  aside 
a  jsale  on  the  ground  that  mere  in* 
definite  offers  cannot  be  considered. 
Thus,  sales  were  confirmed  in  Boyd  v. 
Smith  (1916)  127  Md.  369,  96  Atl.  626, 
and  People  v.  Bond  Street  Sav.  Bank 
(1877)  53  How.  Pr.  (N.  Y.)  337,  al- 
though there  were  some  Indefinite  of- 
fers of  a  higher  price.  The  court  will 
not  refuse  to  confirm  a  sale  merely 
because  it  is  alleged  that  there  is  a 
probability  that  an  unnuned  person 
would  bid  higher  than  the  price  at 
which  the  property  was  struck  off. 
Central  Trust  &  Sav.  Co.  v.  Chester 
County  Electric  Co.  (1910)  9  Del.  Ch. 
123,  77  Atl.  771. 

In  South  Carolina,  commissioners 
are  not  limited  to  receiving  bids  or 
offers,  but  are  directed  to  sell  to  tiie 
highest  bidder  and  to  execute  title. 
The  court  in  Young  v.  Teague  (1830) 
8  S.  C.  Eq.  (Bail.)  13,  in  refusing  to 
set  aside  a  sale  upon  the  receipt  of 
an  advanced  offer,  referring  to  this 
practice,  says  that  this  practice  makes 
the  application  of  the  English  rule 
impracticable,  that  in  England  the 
master  first  opens  books  for  the  par- 
pose  of  receiving  offers  or  bids  for  a 
given  time,  at  the  expiration  of  which 
the  books  or  the  biddings  are  closed, 
and  the  master  reports  his  proceed- 
ings to  the  chancellors;  that  if  in  the 
meantime,  ^nd  before  the  report  is 
confirmed,  a  higher  offer  is  made,  such 
offer  may  be  received ;  but  where,  as 
in  South  Carolina,  the  commissioners 
are  not  limited  to  receiving  bids,  bat 
are  directed  to  sell,  the  sale  will  not 
be  set  aside  upon  the  receipt  of  s 
higher  bid. 

Some  jurisdictions,  while  adhering 
to  this  rule  generally,  will  set  aside  a 
sale  where  the  property  is  sold  for 
much  less  than  its  real  value,  and 
there  are  additional  circumstances 
rendering  it  inequitable  to  confirm  it 
Hazel  V.  Buckner  (1914)  168  Ky.  618. 
165  S.  W.  969;  Mitchell  v.  Harris 
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(1870)  43  Mira.  314.  In  Hazel  Buck- 
ner  (Ky.)  supra,  a  sale  by  a  master 
commissiooer  upon  the  foreclosure  of 
a  mortgage  of  property  reasonably 
worth  $20,000,  for  $13,995.26,  will  be 
set  aside  and  not  confirmed,  where 
parties  who  subsequently  made  an  ad- 
vance bid  of  $17,000  failed  to  attend 
the  sale,  because  of  reliance  upon 
their  attorney  being  present  and  rep- 
resenting them,  the  attorney  being  un- 
able to  be  present  on  account  of  sick- 
ness. A  sale  was  set  aside  in  Kelse 
T.  Jessop  (1882)  59  Md.  114,  where  it 
was  made  by  the  trustee  at  a  pnvate 
sale,  instead  of  public  as  directed  by 
the  trusted,  and  subsequent  to  the 
making  of  the  sale  a  higher  offer 
was  received.  In  Mitchell  v.  Harris 
(1870)  43  Miss.  314,  a  sale  by  a  com- 
missioner under  a  decree  of  foreclo- 
sure for  $100  was  set  aside  where 
there  was  an  advance  bid  of  $3,000, 
and  it  appeared  that  the  sale  took 
place  under  circumstances  which 
failed  to  give  the  complainant  in  the 
foreclosure  suit  a  chance  to  bid.  The 
court  states  that  the  gross  inadequacy 
of  price  alone  would  perhaps  not  be 
sufficient  to  justify  the  court  in  re- 
fusing to  confirm  tiie  sale,  but  when 
taken  in.  connection  with  the  surprise 
or  misapprehension  of  the  parties  in- 
terested in  the  sale,  evidently  created 
by  the  officer  who  conducted  the  same, 
it  was  abundantly  sufficient  to  sustain 
the  action  of  the  trial  court  in  setting 
aside  the  sale  and  ordering  a  resale  of 
the  property.  In  Conover  v.  Walling 
(1862)  16  N.  J.  Eq.  173,  where  there 
was  an  advance  bid  'offered,  the  court 
refused  to  confirm  the  sale,  and  this 
action  was  affirmed  by  the  appellate 
court.  There  was  a  misunderstanding 
between  the  auctioneer  and  some  bid- 
ders, which  resulted  in  a  sale  at  a 
less  price  than  otherwise  would  have 
been  obtained.  In  Rowan  t.  Congdon 
(1896)  53  N.  J.  Eq.  385,  33  Atl.  404, 
where  there  was  a  suggestion  that  a 
purchaser  would  make  an  advance  bid 
of  160  per  cent  of  the  price  at  which 
the  property  was  struck  off,  the  court 
ordered  the  sale  to  be  confirmed  un- 
lebs  the  purchaser  within  a  stated 
time  should  file  a  bond  that  he  would 
purchase  at  the  advanced  price  indi- 
11  A.L.P.— 27. 


cated.  There  was  in  this  case  a  mis- 
apprehension as  to  the  time  of  sale, 
and  this  is  one  of  the  grounds  on 
which  the  resale  is  ordered.  In  Porch 
V.  Agnew  Co.  (1904)  66  N.  J.  Eq.  232, 
67  Atl.  726,  Where  property  was  shown 
to  be  worth  from  two  to  three  times, 
probably  four  times,  the  amount  at 
which  it  was  sold  at  a  receiver's  sale, 
the  court  refused  to  make  an  order 
setting  the  sale  aside  unless  something 
was  tendered  in  the  way  of  a  better 
bid,  which  should  be  secured  to  be 
mitde  at  a  future  sale.  The  sale  in 
this  case  was  made  by  a  receiver  un- 
der a  special  statutory  order  by  which 
all.  the  liens  antecedent  to  the  receiver- 
ship would  be  discharged,  and  the 
court  states  that,  this  being  true,  the 
sale  stands  upon  a  different  footing 
than  if  a  foreclosure  of  the  mortgage 
upon  the  property  bad  taken  place, 
or  other  liens  had  been  foreclosed,  in 
which  event  the  lienors  foreclosing 
would  have  the  right  to  select  the 
time  and  manner  of  the  sale.  A  mort- 
gage foreclosure  sale  which  had  not 
been  confirmed  was  opened  in  Lan- 
sing v.  M'Pherson  (1818)  3  Johns.  Ch. 
(N.  Y.)  424,  where  a  party  defendant, 
*who,  not  knowing  that  the  plaintiff 
intended  to  ask  for  a  deficiency  decree 
against  him,  made  no  defense,  but  sub- 
sequently, upon  a  -  deficiency  decree 
against  him  being  rendered,  offered  to 
give  50  per  cent  advance  on  the  bid 
of  the  purchaser,  who  was  plaintiff  in 
the  proceedings.  In  UcGann  v.  Segal 
(1899)  34  G.  C.  A.  323,  92  Fed.  262, 
the  sale  of  a  railroad  property  for 
$160,000  was  set  aside  and  the  bidding 
opened,  where  a  purchaser,  who,  by 
failure  of  his  financial  arrangement 
necessary  to  qualify  him  as  a  bidder, 
was  unable  to  bid  at  the  sale,  subse- 
quently perfected  a  financial  arrange- 
ment and  offered  an  advance  bid  of 
$210,000. 

'IV.  Doctrine  that  entire  matter  of  con- 
firmation reats  in  the  discretion  of  the 
court. 

As  appears  from  the  foregoing,  a 
certain  amount  of  discretion  is  vested 
in  the  court  under  the  rules  discussed 
in  8ubds.-IL  and  HI.  In  some  juris- 
dictions the  entire  matter  of  confirma- 
tion is  left  in  the  discretion  of  the 
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court  See  the  reported  case  (Saun- 
DEBS  T.  Stults,  ante,  894).  In  thia 
view  Hie  receipt  of  an  advance  bid  is 
not  given  any  definite  weight  or  effect. 
It  may  cf  itself  be  sufficient  to  prevent 
confirmation,  but  whether  or  not  it  is, 
rests  entirely  with  the  court.  In  other 
words,  the  court  is  unhampered  by  any 
rule  definitely  prescribing  a  certain 
effect  or  weight  to  the  fact  that  an 
advance  bid  has  been  received. 

In  Auerbach  v.  Wolf  (1903)  22  App. 
D.  C.  538,  where  a  sale  by  trustees  in 
chancery  had  been  reported  and  an 
order  of  ratification  nisi  passed  and 
published,  the  court  refused  final  rati- 
fication where,  before  final  ratification 
was  had,  the  trustees  made  a  second 
report  that  they  had  been  offered  by 
other  responsible  parties  a  very  much 
larger  price  for  the  property,  and  for 
the  good  faith  of  which  a  deposit  had 
been  made;  and  prayed  that  the  bid 
first  made  and  reported  should  be  re< 
jected  by  the  court,  and  the  property 
be  ordered  to  resale.  The  first  sale 
w&s  made  at  the  price  of  $1,360;  the 
advance  bid  was  |2,250.  The  theory 
of  this  case  can  best  be  understood 
from  the  language  of  the  court,  which , 
is  as  follows:  "Whether  the  reported 
offer  by  the  appellant  should  be  ac- 
cepted,  or  not,  rested  largely  in  the 
discretion  of  the  court  below  directing 
the  sale  of  the  property,  and  who  was 
in  legal  contemplation  the  vendor  of 
the  property.  The  discretion  of  the 
court  below  over  the  subject  of  the 
sale  should  not  be  controlled  by  an 
appellate  power  unless  it  be  made  ap- 
parent that  the  discretion  has  been 
abused  to  the  actual  prejudice  of  the 
party  complaining.  The  general  rule 
is,  doubtless,  that  the  sale  will  not  be 
set  aside  or  its  ratification  refused  for 
mere  inadequacy  of  price,  unless  the 
court  believes  that  such  inadequacy 
was  the  result  of  fraud,  surprise,  mis- 
take, or  unfairness  in  the  sale.  .  •  , 
In  this  case  there  is  no  suggestion 
of  fraud,  mistake,  or  unfairness  in 
making  the  sale.  But  the  settled  prin- 
ciple is  that,  in  chancery  sales,  the 
contract  of  sale  made  between  the 
court  as  the  vendor  of  the  property 
through  the  agency  of  a  trustee,  and 
the  purchaser,  is  never  regarded  as 


coiwummated  until  it  has  rec^ved  the 
sanction  and  ratification  of  the  court 
.  .  .  And  in  determining  the  ques- 
tion whether  the  sate  shall  i>e  ratified 
or  rejected  as  reported,  any  circum- 
stances  showing  that  the  sale  as  pro- 
posed would  be  injurious  to  the  parties 
concerned,  or  that  a  better  sale  migkt 
reasonably  and  probably  have  bem 
nude,  will  be  regarded  aa  sufllctent  to 
induce  the  court  to  refuse  ratification. 
The  trustees  in  their  second  report 
would  seem  to  have  acted  upon  the 
assumption  that  it  would  be  unfair  and 
unjust  to  the  parties  concerned  that 
the  bid  of  the  appellant  should  be  ac- 
cepted and  ratified,  when  so  mneh 
larger  price  could  be  obtained  frwa 
other  parties  for  the  property,  end 
this  presented  a  question  for  the  ex- 
ercise of  discretion  by  the  court  be- 
low; and  we  think  the  «Kercise  of  that 
discretion,  resulting  in  the  rejectioa 
of  the  sale  to  the  appellant,  should  not 
be  controlled  or  disturbed  by  this 
court.  We  must  not  be  understood, 
however,  in  so  holding,  that  we  in- 
tend to  give  any  sanction  to  the  <^d 
English  practice  of  opening  biddings 
in  chancery  sales,  upon  the  mere  of- 
fering of  an  advance  upon  the  pur- 
chaser's bid.  That  practice  has  never 
obtained  in  this  District  or  in  tte 
courts  cf  Maryland."  A  sale  was  con- 
firmed in  State  Bank  v.  Green  (1881) 
11  Neb.  803,  9  K.  W.  86,  although  there 
was  an  advance  bid  which  was  not, 
however,  secured  by  the  person  mak- 
ing it.  The  court  says  that  even  if 
the  offer  had  been  amply  secured,  the 
forms  of  law  having  been  fully  com- 
plied with  in  making  the  sale,  it  was 
a  matter  of  discretion  -witb  the  court 
to  which  the  offer  was  made,  to  accept 
it  or  not.  There  was  a  refusal  to  con- 
firm a  sale  under  a  mortgage  fore- 
closure in  Wyandotte  State  Bank  v. 
Murray  (1911)  84  Kan.  524,  114  Fac. 
847,  upon  what  seems  to  have  been 
regarded  as  a  higher  bid.  A  statute 
governing  this  case  provided  that  the 
sale  could  be  confirmed  if  the  court 
"finds  the  proceedings  regular  and  in 
conformity  with  law  and  equity."  It 
was  held  that  under  the  statute  the 
trial  court  had  substantially  the  dis- 
cretion of  a  chancellor,  and  that  while 
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a  sale  should  not  be  set  aside  at  ma- 
turity, or  capriciously,  it  might  be  set 
aside  when  to  confirm  it  would  permit 
inequitabto  and  unfair  practices  or 
conduct  to  be  rewarded  at  the  expense 
of  one  who  had  been  fair  and  honest. 
A  distinction  has  been  drawn  between 
sales  by.  a  master  in  chancery,  and 
those  by  an  administrator  or  guardian, 
the  court  holding  that  in  the  case  of 
a  sale  by  an  administrator  or  guar- 
dian, it  is  the  primary  duty  of  the 
chancellor  to  watch  over  and  protect 
the  interest  of  the  parties  whose  prop- 
erty is  being  sold.  Jennings  v.  Dun- 
phy  (1898)  174  lU.  86.  50  N.  E.  1046: 
In  this  case  the  decree  directed  the 
guardian  of  an  insane  person  to  dis- 
pose of  the  land  at  public  sale  and  to 
report  to  the  eourt,  and  upon  approval 
and  record  thereof,  to  execute  a  deed 
to  like  purchaser.  After  stating  it  to 
be  the  primary  duty  of  the  court  to 
watch  over  and  protect  the  interest  of 
the  insane  person,  the  court  said,  fur- 
ther, that  as  soon  as  the  report  was 
filed  exceptions  were  presented  in 
which  it  was  made  to  appear  that  con- 
firmaUon  of  the  sale  would  result  in  a 
loas  to  the  estate  of  the  ward  of  at 
leftst  $400,  and  the  court  concludes: 
"We  are  of  the  opinion  in  this  case 
that  the  county  court  did  not  abuse 
its  discretion  in  disapproving  the  re- 
port and  ordering  a  resale." 
In  thia  case  the  action  of  the  trial 


court  in  refusing  to  confirm  the  sale 
and  ordering  that  the  property  be  re- 
sold was  sustained  where  property 
was  struck  off  at  $2,150,  and  an  ad- 
vance of  $400  was  offered. 

The  doctrine  in  Illinois  does  not, 
however,  vest  an  uncontrolled  discro' 
tion  in  the  court.  See  Illinois  cases 
discussed  in  subd.  III. 

In  Adams  v.  Haskell  (1859)  10  Wis. 
123,  where  a  sale  of  mortgaged  prem^ 
ises  for  $160  was  set  aside  upon  the 
offer  of  an  advanced  bid  of  9629,  the 
supreme  court,  in  afflbming  the  setting 
aside  of  the  sale,  says  that  ttie  prac- 
tice of  the  English  court  of  chancery 
to  open  biddings  upon  a  master's  sale 
before  the  confirmation  of  the  report, 
upon  the  offer  of  a  reasonable  advance 
upon  the  amount  bid,  has  not  obtained 
in  this  country;  that  here  the  sale  ia 
only  set  aside  in  special  cases,  and 
then  upon  such  terms  as  the  courts 
deemed  right  and  proper. 

In  Kneeland  v.  Smith  (1861)  13  Wis. 
591,  where  the  supreme  court  reversed 
the  order  of  the  trial  court  in  setting 
aside  a  sale  of  mortgaged  premises 
for  the  sam  of  ^IfiOl,  upon  a  secured 
agreement  to  bid  98,600  on  a  resale. 
The  supreme  court  says  tiiat;  taking 
into  consideration  the  additional  ex- 
penses and  the  amount  of  interest  ac- 
cruing on  the  judgment,  the  increase 
is  too  inconsiderable  to  warrant  an 
order  for  resale.  W.  A.  £. 


B.  N.  MCDONOUGH  et  aL 

V. 

WARWICK  SAUNDERS. 

Alabama  Supreme  Court  —  Xovember  IS,  1917, 

(201  Ala.  321,  78  So.  160.) 

Joint  adventure  —  forfeiture  of  interest. 

1.  Members  of  a  joint  adventure  to  purchase  real  estate  for  resale  can- 
not exclude  from  the  enterprise  and  forfeit  the  right  of  one  -who  has 
contributed  valuable  services  in  developing  a  plan  for  securing  the  prop- 
erty and  getting  a  renewal  of  contract  through  his  right  of  action  for  a 
breach  by  the  vendors  of  the  original  agreement,  merely  because,  in  the 
absence' of  special  emergency,  he  fails  to  meet  his  payments  toward  the 
purchase  money  as  they  accrue. 

l^ee  note  on  this  question  beginning  on  page  432.] 
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—  accrued  ass«to  —  right  to  partic- 
ipate. 

2.  Default  by  a  member  of  a  joint 
adventure  will  not  justify  the  other 
members  in  excluding  him  from  par- 
ticipation in  the  accrued  assets. 

[See  15  R,  C.  L.  502.] 
Forfeiture  —  when  enforced. 

3.  Equity  will  not  enforce  a  forfei- 
ture unless  necessary  to  enforce  the 
law  and  to  do  justice  between  the  par- 
ties. 

-  [See  10  R.  a  L.  38&^38.} 
Contract  — '  agreement  to  pay  addition- 
al compenaation  —  validity. 

4.  An  agreement  by  purchaser  to 


pay  a  vendor  an  additional  sum  for 
performance  of  his  contract  is  with- 
out consideration  and  void. 
[See  6  R.  C.  L.  664.] 

On  Petition  for  Rehearing. 

Joint  adventure  —  joint  and  sevenl 
liabiUty. 

6.  A  member  of  a  joint  adventure, 
wrongfully  excluded  from  participa- 
tion in  the  assets  of  the  enterprise,  is 
entitled  to  a  joint  and  several  decree 
against  his  coadventurers. 


Cross  appeals  from  a  decree  of  the  Chancery  Court  for  Jeffei^n  Coun- 
ty (Banners,  Ch.)  in  favor  of  plaintiff  in  a  suit  to  enjoin  a  sale,  pledge, 
or  transfer  of  stock  and  bonds  of  a  certain  ore  company,  and  for  an  ac- 
counting of  the  proceeds  of  a  joint  adventure  in  the  purchase  and  sale  of 
certain  land;  defendants  appealing  from  the  decree  in  plaintiff's  favor 
for  an  accounting,  and  plaintiff  appealing  from  eo  much  of  the  decree  as 
denied  him  relief.  Affirmed, 

The  letter  agreement  which  is  re- 
ferred to  in  the  opinion  is  as  fol- 


lows: 

Birmingham,  Ala.  July  5, 1912. 
Mr.  Warwick  Saunders, 

Birmingham,  Alabama. 
Dear  sir: — ^With  r^erence  to  the 
sale  of  two  certain  tracts  of  ore  land, 
one  of  about  1,615  acres  and  the 
other  of  about  800  acres,  controlled 
by  us  in  Shades  valley,  will  say  that 
we  desire  to  have  you  become  inter- 
ested with  us  in  the  sale  of  this  prop- 
erty, and  in  doing  so  we  are  willing 
to  allow  you  20  per  cent  of  the  prof- 
its derived  from  the  sale  of  the 
above-mentioned  land.  But  it  is  un- 
derstood that  you  are  to  defray  your 
own  expenses,  and  will  not  be  paid 
from  tiie  proceeds  of  the  sale  of 
land.  If  you  are  willing  to  s^ve  this 
your  time  and  best  efforts,  we  will 
give  you  the  exclusive  sale  of  same ; 
but,  on  the  contrary,  should  you  be- 
come negligent  and,  in  our  opinion, 
abandon  the  proposition,  then  we 
would  reserve  the  right  to  cancel  the 
agreement,  giving  you  ten  days'  no- 
tice, providing  that  should  we  avail 
ourselves  of  the  negotiations  pend- 
ing under  the  terms  of  this  letter, 
that  your  commission  will  be  recog- 


nized. This  agreement  will  be  con- 
sidered in  force  and  effect  until  the 
16th  day  of  November,  1912.  We  will 
further  agree  that  in  the  event  we 
decide  it  is  to  the  best  interest  of  all 
parties  to  this  agreement  to  form  a 
corporation,  with  the  view  of  pur- 
chasing the  lands  mentioned  above, 
we  will  allow  you  the  privilege  of 
bonding  the  lands  to  enable  us  to 
develop  and  mine  the  ore.  If  you 
are  successful  in  this  undertaking, 
we  will  give  you  33  per  cent  of  the 
corporation's  stock  after  all  encum- 
brances, including  our  profits,  to- 
gether with  your  pro  rata,  are  paid 
on  the  properties.  In  the  event  we 
should  sell  either  tract  of  the  land  by 
November  15,  1912,  or  no  sale  be 
effected,  we  will  'give  you  the  option 
or  right  to  join  us  in  the  purchase 
of  either  or  both  tracts  of  land  at  the 
same  rate  per  acre  as  we  pay,  to  the 
extent  of  20  per  cent  of  the  same. 
We  reserve  the  right  to  conti:ol  the 
price  on  this  land  at  all  times,  and 
no  price  will  be  made  or  changed 
without  permission.  In  the  event 
that  any  part  of  this  land  cannot  be 
delivered  on  account  of  reasons  un- 
known to  parties  of  this  agreement, 
we  will  not  be  held  liable  for  any 
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damas:es  or  fees  that  might  be 
claimed  by  you.  We  will  use  our 
best  efforts  to  keep  you  posted,  and 
you  wiD  have  our  co-operation  in  all 
negotiations  pertaining  to  the  sale 
of  the  above  land,  and  we  will  expect 
you  to  keep  us  posted  at  all  times, 
giving  in  detail  as  near  as  possible 
all  transactions. 

[Signed]  J.  J.  Shannon. 

R.  N.  McDonough. 

W.  A.  Porter. 

J.  H.  McDonough. 

July  5,  1912. 

The  terms  and  conditions  ex-: 
pressed  in  the  above  letter  or  agree- 
ment is  hereby  approved  and  ac- 
cepted. [Signed]  Warwick  Saunders. 

Messrs.  Percy,  Bennecs,  &  Burr  and 
Garber  &  Garber,  for  defendants : 

Defendants  could  not  deprive  plain- 
tiff of  his  rights  or  use  his  rights  as 
one  of  the  considerations  of  the  pur- 
chase. 

Comstock  v.  Brosseau,  66  111.-  39; 
Herriman  v.  Norman,  9  Heisk.  269; 
Fancher  Bros.  v.  Bibb  Furnace  Co.  80 
Ala.  481,  2  So.  268;  Painter  v.  Munn, 
117  Ala.  322,  67  Am.  St  Rep.  170,  28 
So.  83. 

There  was  no  consideration  for  the 
option  given  plaintiff  to  join  in  a  pur- 
chase. 

Christian  v.  Stith  Coal  Co.  189  Ala. 
500,  66  So.  641 ;  Collins  v.  Smith,  151 
Ala.  133,  43  So.  838;  Petroleum  Co.  v. 
Coal.  Coke  &  Mfg.  Co.  89  Tenn.  S88, 
18  S.  W.  65. 

It  being  shown  that  all  of  the  par- 
ties to  the  letter  agreement  of  July  6, 
1912,  mutually  and  concurrently  un- 
derstood that  it  terminated  on  Novem- 
ber 15,  1912,  and  that  they  so  acted 
in  reference  to  it,  the  court  must  also 
give  the  letter  agreement,  or  ambig- 
uous portions  of  it,  the  same  construc- 
tion in  arriving  at  the  true  meaning  of 
the  contract  as  a  whole. 

Birmingham  Waterworks  Co.  v. 
Wuidham;  190  Ala.  634,  67  So.  424; 
Crass  T.  Scruggs,  116  Ala.  258,  22  So. 
81;  Bixby-Theisen  Co.  v.  Evans,  174 
Ala.  571.  57  So.  39;  Comer  v.  Bank- 
head,  70  Ala.  136;  Mobile  Bldg.  &  L. 
Asso.  V.  Robertson,  65  Ala.  382. 

Hessrs.  Tillman,  Bradley,  &  Mor- 
row, John  S.  Stone,  and  William  R 
Whiter  for  plaintiff: 

The  relation  of  coadventurers  is 
governed  by  the  law  of  partner^ips. 


Mcdonough  v.  saunders. 
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Goldsmith  v.  Eichold  Bros.  94  Alai 
116,  33  Am.  St.  Rep.  97,  10  So.  80; 
Bestor  v.  Barker,  106  Ala.  260,  17  So. 
389;  Roby  v.  Colehour,  135  111.  SCO,  26 
N.  E.  777. 

•  The  agreement  with  Aldrich  and 
Towers  was  made  under  coercion,  not 
as  a  thing  voluntarily  agreed  to  be 
done  in  modification  of  an  existing 
contract,  but  a  thing  unlawfully  re- 
quired to  be  done  as  a  condition  to 
performing  a  contract  which  had  been 
unlawfully  breached. 

Shriner  v.  Craft,  166  Ala.  146,  28 
.L.R.A.CN.S.)  450,  139  Am.  St.  Rep.  19, 
51  So.  884;  Burkham  v.  Mastin,  54  Ala. 
122;  Lingenfelder  v.  Wainwright 
Brewing  Co.  103  Mo.  578,  15  S.  W.  844; 
King  V.  Duluth,  M.  &  N.  R.  Co.  61 
Minn.  482,  63  N.  W.  1105;  Scott  v. 
Rawls,  159  Ala.  399,  48  So.  710;  Alaska 
Packers'  Asso.  v.  Domenico,  54  C.  C.  A. 
486,  117  Fed.  99;  Davis  v.  Morgan,  117 
Ga.  604,  61  L.RA.  148,  97  Am.  St.  Rep. 
171,  43  S.  E.  732;  Easterly  Harvesting 
Mach.  Co.  v.  Pringle,  41  Neb.  265,  69 
N.  W,  804. 

If  it  be  true  that  defendants  made 
demands  of  plaintiff,  it  is  equally  true 
that,  by  acquiescing  in  his  failure  to 
comply  with  those  demands,  they  not 
only  waived  the  right  to  forfeiture  on 
account  of  such  failure,  but  thereby 
lulled  him  into  a  sense  of  security  as 
to  future  demands,  upon  the  faith  of 
which  they  obtained  his  continuing 
services  in  any  event. 

Walker  v,  McMurchie,  61  Wash.  489. 
112  Pac.  500;  Welsh  v.  Dick,  236  Pa. 
165,  84  Atl.  769;  Boone  v.  Templeman. 
158  Cal.  290,  139  Am..  St.  Rep.  126,  110 
Pac.  947;  Keator  v.  Ferguson,  20  S.  D. 
473,  129  Am.  St.  Rep.  947,  107  N.  W. 
678;  Fargusson  v.  Talcott.  7  N.  D.  183, 
73  N.  W.  207;  Kansas  Lumber  Co.  v. 
Horrigan,  36  Kan.  387. 13  Pac.  664. 

The  dominant  faction  of  a  partner- 
ship cannot  use  the  partnership  assets 
in  the  purchase  of  property,  without 
accounting  to  the  partnership  and  to 
every  member  of  the  partnership  for 
the  fruits  of  their  acts. 

Lind  V.  Webber,  36  Nev.  623,  50 
L.R.A.(N.S.)  1046,  134  Pac.  461,  136 
Pac.  139,  141  Pac.  468,  Ann.  Cas. 
1916A,  1202;  Bestor  v.  Barker,.  106 
Ala.  250, 17  So.  389;  Johnson's  Appeal, 
115  Pa.  129,  2  Am.  St.  Rep.  539,  8  Atl. 
36;  Dikis  v.  Ijkis,  187  Ala.  218,  65  So. 
398;  Boqua  v.  Marshall,  88  Ark.  373, 
114  S.  W.  717;  Edwards  v.  Johnson,  90 
S.  G.  90,  72  S.  E.  643  ;  2  Lindley,  Partn. 
Rapalje's  Am.  ed^  p.  868;  Boyd  v.  My- 


Digiiized  by  Google 


422  AMERICAN  LAW  RE! 

natt,  4  Ala.  79;  Turnipseed  t.  Good- 
win, 9  Ala.  372;  Patterson  v.  Ware,  10 
Ala.  444;  Pierce  v.  Whitley,  89  Ala. 
172;  Karriok  v.  Hannaman,  168  U.  S. 
836,  42  L.  ed.  490,  18  Sup.  Ct.  Rep.  139. 

All  joint  tort-feasors  are  jointly 
and  severally  liable  for  all  recover- 
able damages  flowing'  from  the  com- 
mission of  the  tort. 

Bloomfield  v.  Buchanan,  14  Or.  181, 
12  Pac.  238  ;  30  Cyc.  748;  Lord  v.  And- 
erson, 16  Kan.  185;  Morris  v.  Wood, 
—  Tenn.  — ,  35  S.  W.  1013;  Rowley, 
Partn.  §  766,  p.  1061. 

Mayfield,  J.,  delivered  the  opinion  ' 
of  the  court : 

Most  all  of  the  equities  of  the 
bill  and  questions  of  law  involved  in 
this  appeal  were  stated  and  settled 
on  the  former  appeal,  and  it  is 
therefore  unnecessary  to  restate 
them  on  this  appeal.  See  report  of 
that  appeal  and  opinion  in  191  Ala. 
119,  67  So.  691.  The  questions  in- 
volved on  this  appeal,  and  upon 
which  the  risrhts  of  the  parties 
thereto  depend,  are  mainly,  though 
not  exclusively,  disputed  questions 
of  fact. 

The  appellee  sought  by  his  bill, 
and  obtained  a  decree  in  the  lower 
court,  an  accounting  between  the  ap- 
pellants and  himself  as  to  the  pro- 
ceeds of  a  joint  adventure  in  the 
purchae  and  sale  of  a  body  of  land 
rich  in  iron  ore — ^the  main  defense 
relied  upon  being  that  complainant 
was  not  a  member  of  the  adventure 
when  the  land  was  bought  or  sold 
by  them;  that,  by  a  failure  to  per- 
form his  part  of  the  joint  adventure 
contract  or  agreement,  the  joint  ad- 
venture, 80  far  as  he  was  concerned, 
terminated  by  his  breach  or  failure 
to  perform,  as  agreed,  and  his  rights 
to  further  participate  with  appel- 
lants in  the  purchase  and  sale  of  the 
lands  were  forfeited;  that,  after 
complainant  had  thus  forfeited  his 
right  in  the  joint  adventure,  the 
complainants  entered  into  another 
and  a  subsequent  agreement  between 
themselves  and  the  owners  of  the 
land,  whereby  the  lands  were  pur- 
chased and  sold;  that  complainant 
was  not  a  party  to  this  agreement, 
and  therefore  not  entitled  to  share  in 
the  profits.  There  can  be  no  doubt 
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that  a  joint  adventure  once  existed 
between  the  parties  as  alleged  in  the 
bill,  for  the  purpose  of  buying  and 
selling  these  lands,  the  subject-mat- 
ter of  the  suit. 

There  is  likewise  no  doubt  about 
the  fact  that  all  parties  operated  for 
several  months  as  partners  under 
their  joint  adventure  agreement; 
that  all  parties  contributed  more  or 
less  time,  labor,  and  means  to  the 
adventure,  and  that  the  adventure 
ultimately  succeeded,  and  large  prof- 
its were,  or  will  be,  realized  by  each 
of  the  appellants — the  mttdi-dis- 
puted  question  being  whether  or  not 
complainant  is  entitled  to  share 
these  profits  with  the  appellants,  and 
that  question  is  made  to  depend 
almost  if  not  entirely,  upon  the 
question  as  to  whether  or  not  he 
forfeited  his  rights  under  the  joint 
adventure  agreement  by  failing  or 
refusing  to  perform  his  part  of  the 
agreement.  Appellants  contend 
that  he  did  so  forfeit  his  rights  to 
further  pjarticipate  in  the  enter- 
prise, while  he  contends,  and  the 
chancellor  so  found,  that  he  had  not 
so  forfeited  his  rights,  and  that  he 
was  ehtitled  to  participate  in  the 
proceeds  of  the  adventure;  that  he 
was  required  to  bear  his  pro  rata 
share  of  the  burdens,  and  was  enti- 
tled to  share  in  the  profits. 

It  is  conceded  by  appellants  tiut 
if  the  lands  had  been  acquired  on 
the  2d  day  of  January,  1913,  under 
an  agreement  then  existing,  that 
complainant  would  be  entitled  to 
share  with  appellants  in  the  adven- 
ture. Appellants,  however,  insist 
that  the  lands  were  not  acquired  on 
that  day,  or  under  the  then-exiBting 
agreement  or  contract  with  the  own- 
ers, for  the  sole  reason  that  com- 
plainant failed  to  pay,  or  even  to 
oifer  to  pay,  his  part  of  the  pur- 
chase price  required  to  be  in  cash; 
that  on  account  of  this  failure  of 
complainant,  the  appellants  were  en- 
titled to  terminate  the  joint  adven- 
ture, and  so  notified  complainant, 
and  the  next  day  appellants,  under  & 
new  and  different  contract  with  the 
owner,  acquired  the  lands,  and  that 
complainant  was  not  a  party  to  this 
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sgreement,  and  had  no  legal  or 
equitable  right  to  participate  in  the 
agreement,  which  was  con- 
summated. If  the  joint  adventure, 
in  which  complainant  was  inter- 
ested, was  lawfuHy  terminated  on 
January  2d,  then  of  course  he  would 
have  no  right  to  an  accounting  as  for 
a  purchase  and  sale  of  the  lands  by 
the  appellants  on  the  3d  day  of 
January,  as  to  which  he  was  not  a 
party,  whatever  rifi^ts  he  might 
have  to  other  remedies  against  ap- 
pellants or  the  owners  of  the  laiuL 
We,  however,  agree  with  the  chan- 
cellor that  the  evidence  fails  to  show 
that  the  joint  adventure  was  law* 
fully  terminated  on  January  2, 1913, 
so  as  to  eliminate  the  complainant 
from  his  right  to  share  witii  appel- 
lants in  the  purchase  and  resale  of 
the  lands. 

It  may  be  that  one  particular  con- 
tract or  agreement  which  the  joint 
adventurers  had  with  Aldrich  and 
Towers,  the  owners  of  the  land,  to 
acquire  it  by  purchase,  expired  on 
January  2, 1913,  and  it  may  be  con- 
ceded that  this  particular  agreement 
to  purchase  from  the  owners  was 
not  consummated  because  complain- 
ant failed  to  meet  his  part  of  the 
agreement,  but  this  did  not,  in  law 
or  faetr  terminate  the  joint  adven- 
ture to  acquire  the 
joiBt  mAnrntmr*  lands.  It  only  neces- 
w^t?"  sitated  the  remak- 
ing of  a  new  agree- 
ment or  contract  by  the  joint  adven- 
tures witti  the  owners,  which  was  in 
fact  done  by  four  of  the  ftve  joint  ad- 
venturers. The  complainant  was 
given  no  opportunity  to  join  with 
them  in  this  last  agreement,  by 
which  they  acquired  the  lands. 
There  is  no  claim  that  he  declined  or 
failed  to  join  with  them  in  this  last 
contract  or  agreement  of  January 
3d,  by  which  the  lands  were  ac- 
quired ;  the  contention  of  appellants 
being  that,  having  failed  to  perform 
his  part  under  the  contract  with  the 
owners  which  expired  on  January 
2d,  tiiat  this,  witiiont  more,  ended 
the  joint  adventure,  so  far  as  com- 
plainant  was  concerned,  or,  if  it  did 
not  ipso  facto  terminate  it,  that  it 


was  sufficient  ground  for  appellants 
to  terminate  the  joint  adventure  by 
electing  so  to  do,  and  giving  no- 
tice thereof  to  complainant  that  it 
was  so  terminated  and  he  thereby 
eliminated. 

If  the  joint  adventure  had  con- 
sisted solely  and  exclusively  of  the 
contract  of  November  26th,  if  that 
had  been  its  inception  and  its  end, 
then  a  failure  .on  the  part  of  com- 
plainant to  perform  his  part  of  the 
agreement  would  be  ground  for  his 
coadventurers  to  terminate  the  first 
adventure  and  to  eliminate  com- 
plainant when  this  was  done,  and 
his  coadventurers  could  haye  alone 
entered  into  new  compacts  with  Al- 
drich and  Towers,  the  owners,  as  to 
purchasing  the  lands.  The  contract 
or  agreement  of  November  26th, 
however,  was  not  the  beginning  nor 
the  end  of  the  first  adventure  be- 
tween the  parties  to  acquire  the 
lands  in  question.  It  was  merely 
one  of  several  plans  by  which  the 
joint  adventurers  were  to  acquire 
the  lands  from  Aldrich  and  Towers, 
The  failure  of  that  plan  or  scheme - 
did  not  alone  end  the  joint  adven- 
ture, any  more  than  did  the  failure 
to  exercise  the  option  to  purchase  of 
August  8th,  or  the  failure  to  sell  by 
November  15th.  Each  of  these  was 
really  one  of  several  plans,  schemes, 
or  modes  by  which  all  of  the  joint 
adventurers  had  planned  and  hoped 
to  realize  large  profits  from  the 
purchase  or  sale,  one  or  both,  of  the 
lands.  The  joint  adventure  between 
the  five  parties  to  this  suit,  the  two 
McDonoughs,  Shannon,  Porter,  and 
Saunders,  had  its  inception  by  letter 
agreement  of  July  5, 1912 ;  while  one 
plan  or  scheme  of  the  joint  adven- 
ture expired  November  16, 1912,  an- 
other scheme  or  plan  only  began  on 
that  date,  and,  unlike  the  first,  did 
not  provide  when  it  should  end,  hut, 
so  far  as  the  language  of  the  con- 
tract was  concerned,  was  to  continue 
indefinitely,  or  until  the  end  desired 
was  attained ;  that  is,  until  the  land 
was  acquired  by  &  purchase  thereof 
and  resold,  or  operated  by  them 
jointly.  The  reporter  yfiW  set  out 
this  letter  contract  of  Jubr  5th  in 
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full.  By  the  terms  of  this  joint  ad- 
venture Saunders  was  given  the  ex- 
clusive option  to  sell  the  lands  under 
the  option  held  by  his  coadventurers, 
until  November  15,  1912.  This  ex- 
clusive right  to  sell,  however,  ex- 
pired by  its  terms  on  November  15, 
1912,  but  this  did  not  end  the  joint 
adventure.  If  the  first  plan  did  not 
succeed,  tiie  contract  provided  that 
after  Noveniber  15,.  1912,  another 
or  other  plans  should  be  adopted  or 
pursued  to  promote  and  accomplish 
the  desired  end;  that  is,  to  pur- 
chase and  resell  the  lands  for  a 
profit,  or  to  operate  them  after  be- 
ing acquired.  To  this  effect  the  let- 
ter contract  of  July  6th  provided: 
"This  agreement  will  be  considered 
in  force  and  effect  until  the  15th  day 
of  November,  1912.  We  will  fur- 
ther agree  that  in  the  event  we  de- 
cide it  is  to  Uie  best  interest  of  all 
parties  to  this  agreement  to  form  a 
corporation,  with  the  view  of  pur- 
chasing the  lands  mentioned  above, 
we  will  allow  you  the  privilege  of 
bonding  the  lands  to  enable  us  to  de- 
'  velop  and  mine  the  ore.  If  you  are 
successful  in  this  undertaking,  we 
will  give  you  33  per  cent  of  the  cor- 
poration's stock  after  all  encum- 
brances, including  K>ur  profits,  to- 
gether with  your  pro  rata,  are  paid 
on  the  properties.  In  the  event  we 
should  sell  either  tract  of  the  land  by 
November  15,  1912,  or  no  sale  be 
effected,  we  will  give  you  the  option 
or  right  to  join  us  in  the  purchase  of 
either  or  both  tracts  of  land  at  the 
same  rate  per  acre  as  we  pay,  to  the 
extent  of  20  per  cent  of  same." 

So  the  plan  or  scheme  by  which 
the  lands  were  acquired  could  not 
begin  until  after  November  15, 1912, 
when  the  original  agreement  of 
joint  adventure  was  changed.  This 
agreement,  as  before  stated,  did  not 
provide  when  the  first  adventure 
should  end,  no  matter  what  plan 
should  thereafter  be  pursued  in  or- 
der to  promote  or  consummate  the 
joint  adventure.  In  other  words,  the 
agreement  of  joint  adventure  only 
provided  when  Saunders's  exclusive 
right  to  sell  should  terminate.  It 
did  not  provide  when  his  right  to 


purchase  jointly  with  his  coadven- 
turers should  cease  or  terminate. 
Therefore,  unless  this  origin^  writ- 
ten  contract  or  agreement  as  to  the 
joint  adventure  was  subsequently 
abrogated  or  changed,  Saunders  had 
as  much  right  to  join  in  the  pur- 
chase of  January  3,  1913,  as  he  did 
to  join  in  the  purchase  under  the 
plan  of  November  26th,  or  its  subse- 
quent modification.  So  far  as  the 
written  agreement  of  July  5th  as  to 
the  joint  adventure  is  concerned, 
Saunders  had  as  much  right  to  join 
and  share  with  appellants  in  the 
purchase  of  January  3d  as  he  had 
on  November  26th,  27th,  or  January 
2d.  Of  course,  this  would  not  be 
true  if  for  any  reason  the  original 
agreement  was  changed,  or  was 
otherwise  terminated  by  the  fault  or 
wrongs  of  Saunders, — such,  of 
course,  which  were  sufiicient  in  law 
to  terminate  the  joint  adventure  or 
enterprise,  or  to  elimipate  him 
therefrom. 

It  is  made  to  appear  from  a  doee 
scrutiny  of  all  the  evidence  that  the 
complainant,  Saunders,  was  not  a 
voluntary  interloper  in  the  joint  ad- 
venture, nor  does  it  appear  that  he 
obtained  his  connection  with  appel- 
lants in  the  joint  adventure  by  any 
fraud  or  misrepresentation  on  his 
part  He  was  first  solicited  by  ap- 
pellants, or  some  of  them,  to'jom 
with  them  in  the  venture.  He  ac- 
cepted their  proposition  as  to  the 
terms  of  joint  adventure.  See  letter 
agreement  of  July  5, 1912.  It  is  evi- 
dent that  his  connection  with  the 
erterprise  was  desired  because  of 
the  fact  tliat  he  was  a  promoter  of 
some  experience  and  reputation 
along  the  lines  of  the  proposed  joint 
adventure.  It  was  his  personal 
services  as  a  promoter  that  were  de- 
sired, and  not  financial  aid.  It  was 
known  by  all  the  parties  during  the 
entire  progress  of  the  joint  adven- 
ture that  complainant  had  very  little 
financial  means  or  commercial  cred- 
it. It  was  not  financial  aid  that  was 
desired  of  him.  The  aid  desired  of 
him  was  to  devise  a  plan,  scheme, 
ways,  or  means,  by  which  the  land 
in  question  could  be  sdd  at  a  profit 
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to  all  the  joint  adventurers;  or  (2) 
by  which  the  land  could  be  pur- 
chased by  the  joint  adventurers,  and 
operated  as  a  mining  proposition,  or 
resold  at  a  profit,  with  as  little  out- 
lay of  money  as  possible.  The  ap- 
pellants, or  some  of  them,  had,  for 
quite  a  while  before  complainant 
was  connected  with  them,  an  option 
to  purchase  the  lands  in  question 
from  the  owners,  and  the  option  con- 
tinued for  quite  a  while  after  com- 
idainant  was  connected  with  them. 
Accordinsr  to  appellants'  testimony 
and  theory,  th^  had  supplied  capi- 
tal or  credit  with  which  to  exercise 
the  option  to  purchase,  but  did  not 
desire  to  exercise  the  option  until 
the  land  could  be  tested  by  drill 
holes  to  ascertain  th*  quantity  and 
quality  of  the  iron  oli  on  the  land, 
and  therefore  its  real  or  market 
value.  Complainant's  services  were 
sought,  first,  to  find  a  buyer  who 
would  purchase  at  a  price  which 
would  allow  a  profit  to  the  appel- 
lants over  and  above  the  option 
price;  and  if  this  could  not  be  done, 
then  the  lands  were  to  be  purchased 
by  the  parties,  or  by  a  corporation  to 
he  formed  by  l^em,  and  either, 
<H>erated  as  an.  ore  mine  or  resold' 
for  a  profit. 

The  complainant  was  given  the 
exclusive  right  to  sell  the  lands  to 
other  parties  from  the  5th  day  of 
July,  1912,  to  the  15th  day  of 
November,  1912 ;  then,  and  not  un- 
til then,  the  complainant  was  to 
have  an  option  or  right  to  join  with 
appellants  in  the  purchase  of  the 
lands  from  the  owners  at  the  same 
price  which  they  paid,  or  were  to 
pay  and  to  the  extent  of  20  per  cent 
of  the  same.  We  are  unable  to  find, 
after  a  careful  study  of  the  evidence, 
that  this  feature  of  the  letter  agree- 
ment was  ever  changed  by  subset 
quent  agreement,  oral  or  written,  or 
that  complainant  forfeited  his  ri^t 
to  join  in  the  purchase  which  was 
finally  consununated,  whether  it  was 
consummated  on  the  2d  or  8d  of  Jan- 
uary, 1913. 

There  is  much  testimony  to  the 
effect  that  an  oral  agreement  was 
entered  into  by  and  betwe^  the  par- 
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ties  on  or  about  November  26, 1915, 
by  which  complainant  agreed  to  pay 
to  appellants  his  pro  rata  share  of 
all  past  and  future  expenses  of  pro- 
moting the  enterprise,  and  to  pay  to 
Aldrich  and  Towers,  the  owners, 
981,000,  or  part  thereof,  as  for  cer- 
tain lands  of  the  corporation  to  be 
formed,  in  order  for  him  to  partici- 
pate in  the  joint  purchase,  or  the 
contract  to  purchase  of  date  Novem- 
ber 26th,  as  subsequently  amended. 
We  are  satisfied  from  the  evidence 
in  this  case  that  complainant  origi- 
nated and  devised  the  plan  by  which 
the  land  was  ultimately  acquired  by 
appellants,  and  that  they  have 
reaped  the  benefit  of  his  services  in 
this  matter.  It  is,  we  hold,  certain 
from  the  evidence  in  this  case  t^at 
the  written  agreement  of  November 
26,  1912,  between  the  joint  adven- 
turers on  the  one  part,  and  Aldrich 
and  Towers,  the  owners,  on  the  oth- 
er, was  chiefly  due  to  labor  and 
efforts  on  the  part  of  the  complain- 
ant. The  details  of  the  plan  or 
scheme  were,  of  course,  changed 
from  time^  time,  at  the  suggestion 
or  request  of  other  parties  to  the 
agreement;  but  to  complainant  is 
due  the  credit  of  originating  the 
plan  and  mode  by  which  the  lands 
were  acquired  from  the  'owners, 
without  the  necessity  of  any  of  the 
parties  to  the  agreement  being  re- 
quired to  pay  out  much  money  or 
cash, — relatively  speaking,  of 
course,  considering  the  value  of  the 
limds  and  the  amount  involved;  the 
plan  being,  in  short,  to  form  a  cor- 
poration, to  which  the  owners 
should  convey  the  lands,  in  consid- 
eration of  bonds  and  stock  of  the 
corporation  so  formed,  the  chief 
capital  of  which  was  the  land  so  con- 
veyed, the  remaining  stock  to  be 
divided  among  the  five  joint  adven- 
turers. It  is  true  thiftt  a  part  of  the 
plan,  as  last  amended  or  changed, 
required  that  the  joint  adventurers 
should  purchase  from  the  owners  a 
certain  number  of  the  bonds  at  cer- 
tain prices.  If  the  bonds,  however, 
were  really  Wbrth  the  agreed  price, 
and  there  seems  to  be  no  doubt  that 
they  were,  this  was  in  fact  not  an 
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outlay  of  money  for  any  length  of 
time,  as  the  bonids  could  readily  be 
resold  even  to  some  of  the  joint  ad- 
venturers. It  is  certain  that  the 
buyinsT  of  these  bonds  did  not  in 
fact,  and  at  the  time  of  sale  was  not 
by  the  parties  thought  to  involve  a 
loss,  but  was  the  mere  means  of  ac- 
quiring that  much  cash,  in  order  to 
consummate  the  sale,  and  to  enable 
the  owners  to  pay  an  option  which 
they  owed  for  a  part  of  the  lands  in- 
volved in  the  deal. 

The  plan  by  which  appellants  ac- 
quired the  lands,  as  they  claim  on 
the  3d  day  of  January,  1913,  was 
but  8  modified  form  of  the  plan  de- 
vised by  complainant,  and  which 
was  embodied  in  the  written  agree- 
ment of  November  26, 1913.  There 
can  be  no  doubt  that  Aldrich  and 
Towers  breached  the  contract  of 
November  26th,  and  that  the  five 
joint  adventurers  had  a  cause  of  ac* 
tion  against  them  as  for  damages,  if 
not  for  specific  performance.  It  is 
also  quite  evident  that  there  was  no 
consideration  to  support  the  modifi- 
cation of  this  agreement  which  was 
exacted  by  Aldrich  and  Towers  for 
a  performance  of  their  contract  to 
convey,  as  for  which  they  were  al- 
ready paid.  It  was  this  first  modi- 
fication which  appellants  claim  com- 
plainant breached,  and  thereby 
forfeited  his  further  rif^t  to  partici- 
I>ate  in  the  joint  adventure.  It  is 
likewise  evident  that  tiie  fact  that 
Aldrich  and  Towers  first  breached 
the  agreement  of  November  26th, 
and  the  existence  of  the  cause  of  ac- 
tion against  them  on  account  there- 
of, induced  them  to  agree  to  the 
modification  thereof,  which  was 
finally  executed  between  them  and 
the  four  appellants.  This  is  shown 
by  the  writing  itself,  in  that  Aldrich 
and  Towers  required  appellants  to 
guarantee  them  against  any  rights 
or  actions  which  Saunders  might 
have  against  them  as  to  any  of  these 
agreements  and  modifications.  It  is 
therefore  evident  that  Aldrich  and 
Towers  considered  that  they  were 
under  some  liability  to  Saunders  by 
requiring  express  indemnity  against 
it,  and  tliat  appellants  considered  it 


probable  in  that  they  made  the  ex- 
press warranty  against  the  liability 
as  a  part  of  the  consideration  for 
the  purchase  which  was  ultimately 
consummated.  It  is  true  that  thfr 
evidence  is  in  conflict  as  to  whether 
or  not  complainant  consented  to  the 
modification  of  the  first  agreement, 
whicl)  was  demanded  by  Aldrich  and 
Towers.  If  they  all  consented  to  it, 
there  was  no  consideration  to  sup- 
port the  modification ;  and  until  the 
agreement  as  modified  was  executed, 
it  was  not  binding  on  complainant 
or  appellants.  Appellants  certainly 
had  the  benefit  of  complainants  in- 
terest in  this  cause  of  action  as  a 
part  of  the  consideration  for  Aldrich 
and  Towers  executing  the  agree- 
ment as  last  modified.  It  is  impossi- 
ble to  know  tM  this  did  not  operate 
as  an  inducement  or  consideratioit 
for  Aldrich  and  Towers  to  execute 
the  agre^ent  as  last  modified,  and 
when  appellants  claim  that  com- 
plainant was  eliminated  from  tiie 
enterprise,  it  would  be  wholly  in- 
equitable for  appellants  to  reap  the 
benefit  of  complaixiant's  effOTts  in 
originating  the  plan,  and  promoting 
tlie  adventure,  and  to  get  the  benefit 
of  his  interest  in  the  right  of  actira 
against  Aldnch  and  Towers  as  for 
a  breach  of  the  agreement  of  No* 
vember  26th,  and  then  deny  him  the 
right  to  diare  in  the  purchase  as 
finally  consummated.  Of  cooiBe^ 
the  evidence  is  in  great  conflict  as  to 
what  oral  agreements  occurred  be- 
tween appellants  and  appellee  after 
November  16th,  when  his  exclusive 
right  to  join  in  the  purchase  began 
under  the  letter  agreement  of  July 
6th.  It  is  sufficient  here  to  say  that 
it  fails  to  convince  us  that  there  vss 
ever  any  oral  agreement  which  en- 
tirely took  the  place  of  or  annulled 
the  provisions  of  the  letter  agree- 
ment, which  gave  the  complainant 
the  right  or  option  to  join  with 
pellants  in  the  purchase  of  this  pio^ 
erty. 

The  evidence  also  fails  to  satis^ 
us  that  complainant  ever  refused  t» 
perform  his  part  of  the  agreement^ 
so  as  to  forfeit  his  right  to  join  in 
the  purchase.    The  most  l£e  evi- 
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dence  tends  to  show  is  that  he  failed 
to  get  up  or  secure  the  necessary 
amount  of  money  on  January  2d 
with  which  to  pay  his  pro  rata  share 
of  the  lands  which  appellants  had 
agreed  to  buy  from  Aldrich  and 
Towers,  and  that  on  account  of  such 
failure  the  appellants  ielected  to  de- 
clare the  joint  adventure  with  com- 
plainant ended,  and  so  notified  him, 
and  then  on  the  next  day  proceeded 
to  purchase  the  lands  on  similar 
terms  to  those  formerly  agreed 
upon,  and  as  to  which  .they  concede 
the  complainant  theretofore  had  the 
ri^t  to  join  with  them,  provided  he 
paid  his  pro  rata  share  of  the  ex- 
penses and  the  purchase  price  of  the 
lands.  This  is  according  to  the 
terms  of  the  letter  agreement  of 
July  5th. 

While  any  member  of  an  ordinary 
partnership  may  dissolve  .it  at  will, 
and  the  partnership  will  exist  there- 
after only  for  the  purpose  of  wind- 
ing up  its  pending  business  and 
affairs,  yet  in  proper  cases  a  court  of 
chancery  would  restrain  or  delay  the 
dissolution  if  it  is  made  to  appear 
that  irreparable  injury  would  result 
from  immediate  dissolution  and  sale 
of  the  partnership  assets.  lindley, 
Partn.  §§  220  et  seq.  Such  dissolu- 

MMta-riviitto    not  operate  Ux  de- 

vested  or  accrued  rights.  The  effect 
of  dissolving  a  partnership  at  the 
will  of  any  one  or  more  of  the  part- 
ners is  to  throw  the  winding  up  of 
the  affairs  into  a  court  of  equity,  un* 
le«B  a  different  mode  of  winding  up 
and  settlement  of  the  affairs  is 
agreed  upon.  Stevens  v.  Yeatman, 
19  Md.  480;  Lawrence  v.  Robinson, 
4  Colo.  667,  12  Mor.  Min.  Rep.  887; 
Howell  v.  Harvey,  6  Aric  270,  39 
Am.  Dec  876.  Qf  comae,  notice  to 
the  other  partners  is  necessary  to  a 
dissolution  by  one.  The  renuncia- 
tion and  dissolution  must  be  in  good 
faith,  and  not  at  an  unreasonable 
time. 

There  seems,  however,  not  to  have 
been  any  desire  or  attempt  on  the 
part  of  any  of  the  joint  adventurers 
to  dissolve  this  partnership  of  joint 
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adventure.  The  desire  and  attempt 
was  to  continue  the  joint  adventure 
to  consummation,  but  to  exclude 
complainant  from  membership  in 
the  firm.  It  is  certain  that  he  never 
attempted  to  dissolve  it  or  to  retire, 
and  the  evidence  fails  to  convince  us 
that  he  was  ever  guilty  of  such 
faults,  wrong,  or  neglect  as  to  for- 
feit his  rights  to  participate  in  the 
joint  adventure  to  the  end  or  con- 
summation thereof.  There  is,  how- 
ever^  no  such  right  in  a  member,  or 
even  a  majority  of  the  members,  to 
expel  one  or  more  members  at  will 
as  there  is  to  dissolve  the  partner- 
iinp.  The  two  things  are  entirely 
different.  In  the  absence  of  an  ex- 
press agreement  to  that  effect,  there 
exists  no  right  or  power  of  any 
members,  or  even  a  majority  of  the 
members,  to  expel  or  eliminate  all 
other  members  from  the  firm  at  will. 
Nor  can  they  at  will  forfeit  the 
share  or  interest  of  a  member  or 
members,  and  compel  him  or  them 
to  quit  the  firm,  even  on  paying  him 
what  is  due  him.  It  is  not  every 
dereliction  of  a  member,  such  as  a 
failure  to  pay  his  part  of  the  ex- 
penses, or  to  promptly  and  faith- 
fully perform  his  part  of  the  serv- 
ices agreed  to,  which  will  ipso  facto 
forfeit  his  right,  or  even  authorize  a 
court  of  chancery  to  forfeit  _  his 
right,  to  the  common  property  or  as- 
sets of  the  partnership.  There  may 
be,  however,  extreme  and  gross 
faults  whidi  would  work  a  forfei- 
ture, especially  where  there  was  an 
extreme  emergency  for  him  to  per- 
form his  part,  and  to  be  prompt  and 
faithful.  Kimball  v.  Gearhart,  12 
Cal.  27, 1  Mor.  Min.  Rep.  615;  Piatt 
V.  Oliver,  3  McLean,  27,  Fed.  Cas. 
No.  11,116;  Gorman  v.  RusSell,  14 

Cal.  531. 

Courts  of  equity  abhor  forfei- 
tures, and  will  never  enforce  t^em 
unless  necessary  to  r»rf«it«»- 
enforce  the  law  and 
to  do  justice  be-  *" 
tween  the  parties.   It  is  not  every 
fault,  failure,  me^^ect,  or  dereliction 
on  the  part  of  a  member  that  will 
justify  a  dissolution  of  the  partner- 
diip,  much  less  an  expulsion  of  a 
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member/ .«8  was  attonpted  in  this 
case.  This  court  in  an  early  case  of 
Meaher  v.  Ck>x,  37  Ala.  202,  said: 
"While,  therefore,  it  may  be  true,  as 
said  by  the  chancellor,  that  the  de- 
fendants have  not  committed  such 
acts  of  misconduct,  or  been  guilty  of 
such  wilful  violation  of  the  terms  of 
the  contract,  as  would  authorize  the 
court  to  decree  a  dissolution  for  that 
cause,  yet  we  think  that  the  com- 
bination of  circumstances  above 
enumerated  does  justify  a  dissolu- 
tion in  this  particular  case." 
■  No  such  facts  are  here  shown.  If, 
however,  it  was  found  in  this  case 
that  there  was  such  fault  or  neglect 
on  the  part  of  complainant  on  the  2d 
day  of  January,  1913,  in  his  failure 
to  raise  his  share  of  the  $31,000  to 
be  paid  to  Aldrich,  as  would  justify 
a  dissolution  of  the  partnership,  he 
would  nevertheless  have  been  enti- 
tled to  share  in  the  accrued  assets  of 
the  partnership  or  joint  adventure, 
which  was  in  the  main,  if  not  in  toto, 
the  right  of  action  against  Aldrich 
and  Towers  as  for  their  breach  and 
refusal  to  perform  the  contract  of 
sale  of  November  26,  1912.  This 
was  unquestionably  an  asset  of  the 
firm,  arid  the  other  partners  could 
not,  against  his  will,  deprive  him  of 
his  interest  therein  after  a  dissolu- 
tion of  the  firm.  Even  if  complain- 
ant agreed  to  the  modification  of  the 
contract  of  sale  of  November  26, 
1912,  which  was  demanded  by  the 
vendors,  Aldrich  and  Towers,  it  was 
utterly  void,  a  mere  nudum  pactum, 
without  any  consideration.  It  con- 
clusively appears  that  the  change  or 
alteration  of  the  contract  was  a 
mere  bonus  required  or  demanded 
by  Aldrich  and  Towers  to  perform 
their  valid  contract,  as  to  which  they 
were  then  required  by  law  to  per- 
form. No  benefit  whatever  could 
or  was  intended  to  accrue  to  com- 
plainant or  his  associates  by  the 
change!  nor  any  detriment  to  Al- 
drich and  Towers. 

S"«1^2nt  to  p  was  purely  ^a 
par  «d«iiioiiiii  bonus  to  them  to 
OTSm;""*''"  perform  their  part 
of  a  valid  contract. 
Such  agreemrats  or  modifications  of 
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existing  contracts  are  absolute- 
ly void.  When  by  an  amended  or 
modified  contract  a  party  does  only 
that  which  he  was  theretofore  obli* 
gated  to  do  by  the  original  contract, 
he  cannot  legally  demand  additional 
compensation,  or  other  obligations 
of  tiie  other  party,  as  an  induce- 
ment or  reward  for  performing  his 
part.  If  the  other  party  promise  to 
pay  him  more,  or  to  further  obligate 
himself  to  induce  performance  of 
that  only  as  to  which  the  party  was 
originally  bound  to  perform,  the 
promise  is  a  mere  nudum  pactum, 
and  courts  will  not  lend  their  aid  to 
enforce  such  modifications  or  pn»ii- 
ises  for  additional  compensation  or 
further  obligations  so  promised. 
Such  is  the  well-settled  doctrine  of 
this  court.  Sbriner  v.  Craft,  166 
Ala.  146,  28  L.R.A.(N.S.)  460,  139 
Am.  St  Bep.  19,  51  So.  884;  Mont- 
gomery  County  v.  New  Farley  Nat. 
Bank,  200  Ala.  170,  76  So.  918.  In 
the  case  of  Shriner  v.  Craft,  supra, 
many,  if  not  all,  of  the  authorities 
were  reviewed  on  the  subject,  and 
the  opinion  concludes  as  follows: 
"Where  the  parties  agree  to  rescind 
the  contract,  each  one  gives  up  the 
provisions  for  his  benefit,  the  mu- 
tual assent  is  complete,  and  the  par- 
ties are  then  competent  to  make  any 
new. contract  that  may  suit  thrao. 
Where  one  piece  of  work  is  substi- 
tuted for  another,  the  contractor  is 
released  from  doing  one,  in  con- 
sideration that  he  will  do  the  other. 
But  where  one  party  refuses  to  do 
the  work  which  his  contract  requires 
him  to  do,  or  even  threatens  to  aban- 
don tile  work  unless  he  Is  paid  more, 
and  the  other  promises  to  pay  more, 
the  original  contract  still  remaining 
subsisting,  we  consider  it  merely  a 
promise  to  pay  for  what  he  was  al- 
ready oblii^  to  do,  and  a  nudum 
pactum." 

The  true  reason  for  the  doctrine  is 
well  atated  by  the  supreme  court  of 
Minnesota,  as  follows :  "Where  the 
refusal  to  perform  and  the  promise 
to  pay  extra  compensation  for  per- 
formance of  the  contract  are  raw 
transaction,  and  there  are  no  exeqn 
tional    circumstances   making  it 
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equitable  that  aa  increased  oompen- 
sation  should  be  demanded  and  paid, 
no  unount  of  astute  reasoning  can 
ehange  the  plain  fact  that  the  pwrty 
who  refuses  to  perform,  and  thereby 
coerces  a  promise  from  the  other 
party  to  the  contract  to  pay  him  an 
increased  compensation  for  doing 
that  which  he  is  legally  bo  nd  to  do, 
takes  an  unjustifiable  advantage  of 
the  necessities  of  the  other  party. 
.  .  .  Surely,  it  would  be  a  trav- 
esty on  justice  to  hold  that  the  party 
BO  making  the  promise  for  extra  pay 
was  estopped  from  asserting  that 
the  promise  was  without  considera- 
tion. A  party  cannot  lay  the  foun- 
dation of  an  estoppel  by  his  own 
wrong/'  where  the  i»omise  is  simply 
a  repetition  of  a  subsisting  legal 
promise.  "There  can  be  no  con- 
sideration for  the  promise  of  the 
other  party,  and  there  is  no' warrant 
for  inferiing  tiiat  the  parties  have 
voluntarily  rescinded  or  modified 
their  contract.'  .  .  .  The  promise 
cannot  be  legally  enforced,  although 
the  other  party  has  completed  his 
contract  in  reliance  upon  it."  King 
V.  Duluth,  M.  &  N.  R.  Co.  61  Minn. 
482.  63  N.  W.  1105;  Scott  v.  Rawls, 
159  Ala.  899,  48  So.  710;  Alaska 
Packers'  Asso.  v.  Domenico,  54  C.  C. 
A.  485, 117  Fed.  99  (C.  C.  A.  9th  C. 
1902);  Davis  v.  Morgan,  117  6a. 
604,  61  L.RJV.  148,  97  Am.  St.  Rep. 
171,  43  S.  E.  732  (1903) ;  Esterly 
Harvesting  Mach.  Co.  v.  Pringle,  41 
Neb.  265,  59  N.  W.  804  (1894). 

The  evidence  conclusively  shows 
that  neither  the  complainant  nor  his 
coadventurers  were  legally  bound  to 
perfonn  the  contract  of  November 
26,  1912,  as  modified  either  the 
first  or  second  modification,  that  is, 
the  one  as  to  which  appellants  claim 
appellee  breached,  or  the  one  which 
appellants  performed  on  the  3d  day 
of  January,  1913.  The  performance 
by  appellants  of  the  contract,  as 
modified  on  the  day  of  its  perform- 
ance, was  a  gratuitous  submission  . 
oil  their  part  to  Aldrich's  unlawful 
demand.  It  was  in  effect  coercion 
on  Aldrich's  part.  The  record  clear- 
ly shows  that  it  was  only  submitted 
to  because  it  was  necessary  to  con- 
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summate  the  joint  adventure,  abul 
the  majority  of  the  adventurers  pre- 
ferred to  comply  with  Aldrich's  de- 
mand, rather  than  fall  to  acquire  the 
lands,  and  be  remitted  to  tiieir  ac- 
tion against  Aldrich  as  for  a  breach 
of  his  contract. 

We  cannot  know  that  complainant 
would  not:  also  have  submitted  if  he 
had  been  given  the  opportunity  so 
to  do.    The  appellants,  however, 
preferred    to    indemnify  Aldrich 
against  any  claim  that  appellee 
should  have,  rather  than  to  allow 
appellee  to  join  with  them,  as  he  had 
a  right  to  do.  He  had  as  much  right 
to  join  in  the  second  modification  of 
the  agreement  with  Aldrich  as  he 
did  in  the  first.  The  fact,  if  it  be  a 
fact,  that  he  failed  to  perform  his 
part  of  the  modification  which  was 
void  did  not  preclude  him  from  the 
right  to  join  in  the  second  modifica- 
tion, which  was  executed  as  modi- 
fied.  If  the  agreement  of  the  joint 
adventure  between  appellants  and 
appellee  had  been  limited  solely  to 
the  agreement  with  Aldrich  and 
Towers  of  November  26th  as  first 
modified,  if  this  was  all  the  agree- 
ment ever  had  between  appellants 
and  appellee,  and  his  agreement  was 
to  pay  his  pro  rata  ^lare  of  t^e 
$31,000  on  the  '2d  day  of  January  in 
order  to  share  in  the  purchase  or 
joint  adventure,  and  he  had  failed 
to  so  perform  his  part,  then,  of 
course,  the  agreement  would  have 
been  at  an  end,  so  far  as  complainant 
was  concerned,  and  appellants  would 
have  been  free  to  have  made  another 
and  different  or  even  the  same  con- 
tract with  Aldrich  on  the  3d  day  of 
January,  or  any  later  date,  and  ap- 
pellee would  have  had  no  right  to 
join  or  participate  or  to  complain  ol 
their  action.  We  have  shown,  how- 
ever, that  such  was  not  the  fact. 
The*  November  26th  contract,  as  first 
amended  or  modified,  was  not  the 
sole  agreement  of  joint  adventure 
between  appellants  and  appellee.  In 
fact,  it  was  not  the  agreement  be- 
tween the  parties  at  all.  It  was  only 
an  agreement  between  the  joint  ad-; 
venturers,  acting  jointly  on  the  one 
part,  and  Aldrich  and  Towers  m  ^e 
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other  part  Itrdid  not  purport  to  be 
an  agreement  between  appellants 
and  appellee  as  to  any  rights  or  du- 
ties of  one  to  the  other,  but  only 
their  rights  and  duties  jointly 
towards  Aldrich  and  Towers,  and 
the  Iatter*s  rights  and  duties  toward 
the  joint  adventurers.  We  do  not 
mean  to  say  that  ;Uii8  is  directly  in- 
sisted upon  by  appellants,  but  they 
do  insist  that  tiiere  was  a  parol 
agreement  between  appellants  and 
appellee  which  limited  complain- 
ant's rights  exclusively  to  a  prompt 
and  specific  performance  of  his  part 
of  this  contract  with  Aldrich  and 
Towers,  and  that  this  was  the  only 
agreement  of  joint  adventure  exist- 
ing between  ^m,  and  tiiat  it  ex- 
pired by  its  terms  on  the  2d  day  of 
January,  1913.  The  evidence  fails 
to  satis^  us  of  any  such  oral  or 
written  agreement  between  appel- 
lants and  appellee,  or  liiat  such  con- 
tract, if  made,  was  tiie  only  and  sole 
agreement  of  joint  adventure  be- 
tween them. 

The  basic  facts  tut  the  Jcrint  adven- 
ture agreement  are  contained  in  the 
letter -agreement  of  July  &th.  Of 
course,  it  could  be,  and  was  in  fact 
changed  by  subsequent  oral  agree- 
ments in  the  progress  of  the  joint 
adventure;  but  we  find  no  evidence 
which  convinces  us  that  it  was  ever 
80  changed  by  a  new  or  oral  agree- 
ment such  as  to  limit  all  of  com- 
plainant's rights  to  share  in  the 
joint  adventure  to  a  strict  compli- 
ance on  his  part  with  the  November 
26th  contract  with  Aldrich  and  Tow- 
ers, as  first  modified,  or  that  all  of 
his  rights  to  join  in  the  purchase 
with  appellant  terminated  on  the 
2d  day  of  January.  The  basic 
errors  or  faults  we  find  in  appel- 
lants* contentions  may  be  briefly 
stated  or  summarized  as  follows: 
First,  in  the  supposition  or  concep- 
tion that  all  of  complainant's  rights 
under  the  letter  agreement  of  July 
5th  ended  or  terminated  on  Novem- 
ber 16,1  ^  1912.  Second,  that  there 
was  a  valid  oral  agreement  among 
all  the  joint  adventurers  that  com- 
plainant's right  to  join  in  the  pur- 
chase was  limited  to  January  2, 
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1913,  and  that  if  a  purchase  was  not 
effected  by  that  date,  tiiat  all  of  his 
rights  to  join  with  appellants  in  the 
purchase  ceased  to  exist.  While  we 
find  some  parts  of  the  evidence  of 
some  of  the  appellants  tend  to  show  i 
the  existence  of  such  an  oral  agree- 
ment, considering  all  of  the  evidence 
as  a  whole,  it  fails  to  convince  us  of 
the  existence  of  any  such  oral  agree- 
ment to  that  effect.  Third,  in  treat- 
ing the  coi^tract  or  agreement  be- 
tween all  the  joint  adventurers  on 
the  one  part,  and  of  Aldrich  and 
Towers  on  the  other  part,  of  Novem-  j 
ber  26th,  as  first  modified,,  as  being  - 
the  sole  agreement  of  joint  adven-  | 
ture  between  appellants  and  ap-  | 
pellee.  This  was  not  tiie  object  or  j 
purpose  of  the  original  agreement 
of  this  date,  or  of  we  agreement  as  ■ 
first  amended.    The  expiration  of 
this  agreement  did  not  per  se  termi-   '  i 
nate  or  end  the  partnership  or  joint 
adventure  between  appellants.  The 
expiration  of  this  agreement  or  con- 
tract nmy  liave  ended  or  rendered 
impracticable  the  acquisition  of  the 
lands  or  the  perfection  of  the  Joint 
adventure  by  ihaA  plan,  BMMle,  or 
sfdnme,  but  it  did*  not  terminate  the 
partnership  between  the  joint  ad-  . 
venturers  for  acquiring  the  lands  by 
some  other  mode,  plan,  or  terms. 
Tin  rigto  of  MDe  «f  JEhe  iooit  ad- 
venturers as  between  themselves,  as 
partners  of  the  joint  advrature, 
were  by  virtue  of  that  agreement 
between  them  and  Aldrich  and  Tow- 
ers ended  or  terminated.    If  that 
plan  or  mode  failed  on  account  of 
the  fault  of  one  of  the  joint  adven- 
turers, the  one  so  failing  might  be 
liable  to  the  partnership,  or  to  the 
other  members,  as  for  losses  sas- 
tained  on  account  of  his  fault  or 
neglect  in  failing  to  consummate  the 
agreement  with  Aldrich  and  Tow- 
ers ;  but,  as  we  have  before  said,  this 
alone  did  not  dissolve  the  partner- 
ship or  afford  ground  for  the  ex- 
pulsion or  exclusion  of  the  member  | 
in  fault  from  further  participating 
in  the  partnership  or  joint  adven- 
ture in  the  absence  of  any  agree- 
ment to  this  effect,  and  we  have 
found  no  evidence  which  satisfies  us 
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that  there  was  such  an  agreement, 
either  in  -writinsr  or  parol.  Thus 
we  held  on  the  former  appeal,  when 
it  was  said :  "In  this  view  of  the 
case,  the  expiry  of  the'Aldrich  and 
Towers  contract  by  express  limita- 
tion on  January  1  or  2,  1913,  would 
not  of  itself  terminate-  the  agree- 
ment of  joint  adventure  made  be- 
tween complainant  and  his  aaso* 
dates  on  Qctober  26,  1912.  That 
agre^ent  was  not  limited  as  to  its 
duration.  It  was,  therefore,  not 
terminable  at  the  pleasure  of  any  of 
the  parties,  so  long  as  its  purpose  re- 
mained  unaccomplished,  and  had  not 
become  impracticable^  Berry  v. 
Cdbom,  17  Ann.  Cas.  1022,  note; 
Jones  v.  Kinney,  Ann.  Cas.  1912C, 
202,  note;  23  Cyc.  454,  E." 

While  the  former  appeal  was  on 
the  pleadings  only,  and  there  has 
been  some  change  in  the  pleadings, 
yet  neither  the  changes  in  the  plead- 
ing, nor  the  evidence,  alters  this  rule 
as  before  declared.  It  was  further 
said  on  the  former  appeal :  "It  is, 
we  think,  a  sound  rule  of  equity,  if 
not  law  also,  that  if  one  of  the  par- 
ties, after  the  accomplishment  of 
the  enterprise,  fails  or  refuses,  upon 
reasonable  notice  and  demand  by  his 
associates,  to  contribute  his  due  pro- 
portion to  the  expenses  thereof,  he 
cannot  invoke  the  aid  of  a  court  to 
wcure  a  share  of  the  proceeds.  See 
land  T.  Webber,  86  Nev.  623,  50 
LJIA.(N.S.)  1046,  134  Pac.  461. 
135  Pac.  139,  141  Pac.  458,  Ann. 
Cas.  1916A,  1202.  But  the  mere 
fact  that  some  of  the  parties  paid  all 
the  expenses,  or  furnished  all  the 
money  used,  does  not  exclude  non- 
participating  associates  from  a 
share  of  the  proceeds.  Botsford 
V.  Van  Riper,  33  Nev.  191,  110  Pac. 
705;  Lind  v.  Webber,  supra." 

The  amended  pleadings  and  evi- 
dence make  this  principle  apt  on  this 
appeal :  That  a  party  who  seeks  to 
enforce  a  contract  or  to  share  in  the 
proceeds  of  it  must  aver  and  prove 
either  that  he  has  performed  in  full 
Ms  part  of  the  contract  in  accord- 
ance with  the  terms  of  the  contract, 
or  else  tiiat  he  stood  ready,  able, 
and  wining  to  so  perform  his  part, 
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78  So.  199.) 

and  was  prevented  from  so  6ping  by 
the  fault  of  the  other  party.  This 
principle  is  not  applicable  to  obliga- 
tions or  matters  arising  out  of  part- 
nership or  quasi  partnership  affairs* 
It  was  thus  said  that,  as  between  the 
partners  as  to  partnership  affairs: 
"It  cannot  be  justly  applied,  and  we 
believe  it  has  never  been  applied,  to 
obligations  arising  out  of  partner^ 
ships  or  quasi  partnerships,  which 
are  founded  upon  trust  and  confi- 
dence, and  which,  without  some  ex- 
press stipulation,  are  not  presumed 
to  exact,  as  conditions  precedent  to 
the  continuance  of  the  relation  and 
the  enjoyment  of  its  fruits,  the 
prompt  and  equal  discharge,  or 
readiness  to  discharge,  by  each  part- 
ner or  associate,  of  his  various  obli- 
gations concurrently  with  the  occa- 
sion. For  his  defaults  of  duty  a 
partner  may  be  taxed  with  the  loss 
he  inflicts  upon  the  business ;  and  in 
grave  cases  the  partnership  may  be 
dissolved  by  judicial  decree;  but  it 
is  not  dissolved  ipso  facto."  191 
Ala.  186,  67  So.  596. 

We  hold  that  the  evidence  in  this 
case  fails  to  show  such  grave  fault 
on  the  part  of  appellee  which  would 
authorize  a  dissolution  of  the  part- 
nership, or  the  expulsion  of  the  ap- 
pellee from  further  membership  or 
participation'  in  the  joint  adventure, 
as  was  attenA^ted  by  appellants  in 
this  case. 

It  is  unnecessary  for  us  to  discuss 
the  effect  of  the  note  given  by  ap- 
pellee to  appellants  for  $12,500  fur- 
thejf  than  to  say  that  it,  in  connec- 
tion with  all  the  oral  and  written 
proof,  shows  that  appellee  origi- 
nated the  plan  of  November  26, 
1912,  by  which  plan,  as  subsequently 
modified,  the  lands  were  ultimately 
acquired.  If  it  was  not  given  for 
the  purpose  of  taking  care  of  and 
providing  for  appellee's  share  of  the 
expenses  in  promoting  and  consum- 
mating the  joint  adventure,  it  is  dif- 
ficult to  ascertain  for  what  purpose 
it  was  given.  It  is  true  that  there  is 
some  evidence  tending  to  show  that 
it  was  given  to  induce  Shannon  to 
abandon  the  option  of  November 
8th,  and  Join  with  the  other  adven- 
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tiirer^  in  the  plan  of  November  26th, 
or  to  compensate  him  individually 
for  tile  losses  he  would  sustain  by  ac- 
cepting the  plan  of  November  26th, 
rather  than  enforcing  or  exercising 
the  option  of  November  8th,  to  pur- 
chase at  a  given  price.  The  written 
evidence  in  the  record,  the  note  it- 
self, and  the  documentary  evidence 
attached  thereto,  together  with 
much  oral  testimony,  render  it  im- 
possible for  us  to  find  that  it  was 
not  intended  to  provide  in  part  at 
least, 'if  not  in  whole,  for  appellee's 
part  of  the  expense  in  promoting  the 
joint  adventure,  under  the  plan  of 
November  26,  1912.  It  may  be  that 
it  was  the  complaints  of  Shannon 
that  led  to  the  execution  of  the  note ; 
but  the  note  itself,  as  well  as  other 
evidence,  shows  that  its  considera- 
tion was  not  merely  to  compensate 
Shannon  as  for  individual  losses 
which  he  would  sustain  by  accepting 
the  proposed  plan  of  November  26, 
1912.  We  are  therefore  strongly 
persuaded  that  the  true  considera- 
tion of  this  note  was  to  provide  for 
appellee's  part  of  the  expenses  in 
promoting  and  effectuating  the  plan 


of  November  26th,  which  was  evi- 
dently originated^  by  him,  and  as 
modi^ed  to  meet  the  demands  of 
Aldrich,  the  vendor,  was  finally 
consummated  on  January  3, 1913. 

We  would  serve  no  good  purpose 
to  further  discuss  the  law  or  evi- 
dence of  this  case,  *or  treat  sever^ 
any  of  the  assignments  of  error  od 
the  direct  or  cross  appeal.  Suflftce 
it  to  say,  we  find  no  revprsible  error 
in  the  decree  of  the  Chancellor,  and 
it  is  in  all  things  affirmed. 

Anderson,  Ch.  J.,  and  Somerrilk 
and  Thomas,  JJ.,  concur. 

A  petition  for  rehearing  having 
been  granted,  MayficM,  J.,  on  Febm- 
ary  16,  1918,  handed  down  the  fol- 
lowing additional  opinion: 

On  a  rehearing  we  have  reached 
the  conclusion  that  complainant, 
Saunders,  is  entitled 
to  a  decree  jointly  .drVntMrc^ 
and  severally  ^tiMiTt"* 

againdt  each  of  his 
coadventurers,  and  to  this  extent 
only  is  the  decree  of  the  Chancellor 
erroneous;' and  to  this  extent  it  will 
be  here  corrected,  and,  as  corrected, 
affirmed. 


ANNOTATION. 

Effect  of  failure  of  party  to  joint  adventure  to  contribute  hit  share  of  txptmtt. 


The  rule  seems  to  be  that  failure  of 
a  party  to  a  joint  adventure  to  eon- 
tribute  his  share  of  the  expenses  is 
ground  for  abandonment  of  the  enter- 
prise by  his  coadventurers,  and  his 
exclusion  from  further  operations  by 
them,  provided  they  take  definite  steps 
to  effect  that  result.  They  cannot, 
however,  continue  the  enterprise,  us- 
ing what  he  has  contributed,  or  failing 
to  notify  him  of  the  dissolution,  and 
then  exclude  him  from  a  share  of  the 
resulting  profits.  On  the  other  hand, 
his  failure  may,  in  some  instances, 
preclude  his  securing  relief  in  a  court 
of  equity.  Thus,  in  Stevenson  v.  Dun- 
lap  (1828)  7  T.  B.  Mon.  (Ky.)  134, 
where  several  persons  joined  in  an 
enterprise  to  locate  government  land 
under  warrants,  and  the  heir  of  one 
who  failed  to  bear  his  share  of  the  ex- 


penses sought  specific  performsnce 
after  the  warrants  were  located,  and 
a  large  body  of  land  had  come  into 
the  possession  of  the  adventurers,  the 
court  held  that  generally,  where  one 
partner  fails  to  perform  precedent 
conditions,  such  as  contributing  money 
or  services  to  the  joint  enterprise, 
equity  will  not  specifically  enforce  in 
his  favor  an  agreement  for  the  distri- 
bution of  the  profits.  The  court  said: 
"To  reach  a  specific  performance,  the 
complatoaut  ttmat  show  that  he  has 
performed  his  part,  if  precedent,  and 
that  he  is  ready  to  do  so,  if  his  part 
is  to  be  a  subsequent  act.  At  least, 
he  must  show  a  substantial  perform- 
ance, or  that  he  was  precluded  from 
performing  by  the  conduct  of  the  de- 
fendant, or  that  there  was  an  inci- 
dental failure,  which  was  a  proper 
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sabjeet  of  compenaation;  and  tiwt, 
vithoat  compennation  was  admitted, 
complete  justice  could  not  take  place; 
otherwise,  if  ample  justice  can  be  done 
by  compensation  to  the  complainant 
for  his  partial  performance,  he  is  al- 
most always  left  to  his  remedy  at  law." 

So,  in  McKenzie  v.  Castlett  (1904) 
28  Ner.  66,  78  Pac  976,  plaintiff  and 
defendant  agreed  tliat  defendant 
would  prospect  for  mines,  and  plain- 
tiff would  make  him  advances  for  ex- 
penses, and  that  they  should  divide 
the  profits.  Defendant  befiame  inter- 
ested in  a  lease,  with  notice  of  which 
plaintiff  was  charged,  but  furnished 
no  money  for  its  development  and  took 
no  steps  to  secure  an  interest  in  it 
DUtil  after  it  had-  been  shown  to  be 
a  paying  proposition,  and  the  court 
held  that  he  could  not  then  assert  a 
right  to  an  interest  in  the  claim. 

So,  where  hotel  keepers  agreed  to 
board  a  mining  prospector  for  a  share 
in  my  mines  discovered  by  him,  and 
lOon  afterwards  had  their  hotel  closed 
by  creditors  so  that  they  could  not 
perform  their  part  of  the  undertaking, 
ind  he,  at  his  own  expense,  purchased 
mining  properties  to  which  they  did 
not,  could  not,  and  never  offend  to 
contribute,  the  court  held  that  they 
could  not  establish  an  interest  in  the 
mine  purchased,  saying  certainly  they 
could  not  allow  another  to  make  a 
pnrehaae  with  his  own  funds  and  at 
his  own  risk,  and,  without  being 
obliged  to  reimburse  him  in  case  of 
loss,  claim  the  bargain  in  case  of  gain. 
'^t  think  that  the  fact  that  the  de- 
fendant alone  provided  the  funds  for 
the  purchase  of  the  properties-  in  con- 
troversy, that  the  plaintiffs  not  only 
did  not,  but  could  not,  and  were  in  no 
wise  bound  to  contribute  any  share 
of  the  purchase  money,  is  fatal  to  their 
claim  to  an  interest  in  such  proper- 
ties." Miller  v.  Butterfield  (1889)  79 
CsL  62,  21  Pac.  648, 17  Mor.  Hin.  Rep. 
222. 

So,  under  some  circumstances,  the 
one  who  fails  to  contribute  his  share 
to  the  expense  will  be  denied  an  ac- 
counting. Thus,  where  a  person  re- 
futed to  furnish  his  share  of  the  mon- 
ey for  the  joint  purchase  of  real  es- 
Ute,  and  the  other  two  parties  to  the 
11  A.L.R.— 28. 


enterprise  raised  the  necessary  amount 
and  took  the  title  to  themselves,  they 
were  under  no  obligation  to  account  to 
the  third  member  for  the  profits  made 
on  a  resale  of  the  property.  Yeager's 
Appeal  (1882)  100  Pa.  88.  The  court 
says  the  appellants  were  under  no 
obligation  to  advance  the  appellee's 
share  of  the  purchase  mon^  and  car- 
ry the  property  for  his  benefit.  There 
was  no  such  agreement. 

So  in  Goes  v.  Lanin  (1916)  170  Iowa, 
67,  162  N.  W.  43,  it  is  stated  that  it 
has  been  held  that  one  who  fails  or 
refuses  to  contribute  towards  the  ad- 
venture before  any  part  of  the  under- 
taking is  accomplished  cannot  claim 
any  interest  in  the  profits  derived 
therefrom,  or  in  th'e  pn^erty  subae' 
quently  acquired  by  the  association 
individually  and  with  his  own  funds. 

And  in  Miller  v.  Chambers  (1887) 
7S  Iowa,  236.  5  Am.  St.  Rep.  676,  34 
N.  W.  830,  where  a  member  of  a  joint 
adventure  for  the  prospecting  of  coal 
mines  and  mining  coal  undertook  to 
appropriate  the  assets  of  the  concern 
and  carry  them  into  a  corporation  to- 
be  formed  with  the  aid  of  a  third  per- 
son, the  court  held  that,  by  his  active 
repudiation  of  the  partnership  con- 
tract and  opposition  of  its  interests, 
he  had  forfeited  his  right  to  share  in. 
the  partnership  assets. 

Dmtr  of  evntlnuliis  mamban  to  V»rmi~ 
Bate  enterpHie. 

Under  ordinary  circumstances,  how- 
ever, where  the  enterprise  has  been 
launched  and  some  contribution  has 
been  made  by  the  parties  who  subse- 
quently become  delinquent,  the  rule  is 
that  active  steps  must  be  taken  by 
those  not  in  default  to  terminate  the 
undertaking  and  exclude  the  delin- 
quent from  further  participation,  if 
they  intend  to  deny  his  right  to  share 
In  the  profits. 

United  States.  —  McMuUen  v.  Hoff. 
man  (1896)  76  Fed.  647. 

Alahnia, — Saunders  v.  McDonough. 
(1914)  191  AU.  119,  67  So.  691. 

Illinois.— Parish  v.  Bainum  (1916) 
202  111.  App.  563. 

Kentucky.— Stuart  v.  Harmon  (1908) 
24  Ky.  L.  Rep.  1829,  72  S.  W.  866. 

PamsylvaBia.  —  Reiter  v.  Morton 
(1880)  96  Pa.  24L 
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West  Virginia. — ^Kaufman  v.  Catzen 
(1917)  81  W.  Va.  1.  LJt.A.1918B,  672, 
94  S.  E.  88B. 

Wisconsiii.  —  Davidor  v.  Bradford 
(1906)  129  Wis.  624,  109  N.  W.  576. 

In  HcMuUen  v.  Hoffman  (1896)  76 
Ftd.  647,  reversed  on  other  ^rounda  in 
(1897)  45  L.R,A.  410,  28  C.  C.  A.  178, 
48  U.  S.  App.  696.  83  Fed.  372,  which 
was  affirmed  in  (1899)  174  U.  S.  639, 
43  L.  ed.  1117,  19  Sup.  Ct.  Rep.  839, 
the  court  said  that  where  one  of  the 
parties  wholly  failed  to  contribute  his 
share  of  the  money  necessary  for  the 
enterprise,  although  repeatedly  urged 
to  do  80,  the  other  party  would  have 
been  justified  in  treating  the  contract 
as  abroffated,  but  if  he  continued  to 
recognise  the  partnership  relation  he 
could  not  refuse  to  account  for  profits. 

Although  one  of  the  partners  to  a 
land-purchase  adventure  did  not  carry 
out  his  agreement  to  furnish  money 
to  help  pay  for  the  land  and  the  neces- 
sary expense  of  holding  and  selling  it, 
7et,  if  the  other  partners  continued  to 
recognize  Mm  as  a  partner  until  the 
land  was  sold  and  the  venture  in  a 
measure  completed,  they  cannot  then 
derive  him  of  his  right  to  participate 
in  the  inrofits.  Stuart  v.  Harmon 
(1903)  24  Ky.  L.  Rep.  1829,  72  S.  W. 
365,  modified  as  to  other  matters  in 
(1903)  26  Ky.  L.  Rep.  469,  75  S.  W. 
267. 

The  fact  that  one  who  has  agreed 
to  furnish  the  money  to  purchase  and 
subdivide  a  tract  of  land  for  a  share 
of  the  profits  fails  to  furnish  all  that 
he  agreed  to,  so  that  it  is  necessary 
to  secure  a  portion  of  it  elsewhere, 
does  not  deprive  him  of  his  share  of 
the  profits  under  the  contract,  if  at 
the  time  he  failed  to  meet  his  engage- 
ment no  attempt  was  made  to  change 
the  share  which  he  should  receive  in 
the  profits.  Parish  v.  Bainum  (1916) 
202  111.  App.  663.  The  court  argued 
that  since  he  had  not  complied  with 
his  contract  to  furnish  the  full  amount 
of  money  needed,  so  that  the  parties 
were  compelled  to  secure  it  elsewhere, 
they  might  well  have  required  him  to 
lessen  his  interest  somewhat  in  the 
possible  profits,  but  they  did  not  re- 
quire him  to  do  BO,  and,  notwith- 
standing the  fact  that  he  furnished 


less  money  than  he  originally  agreed 
to  do,  he  retained  liia  rights  under  the 
contniet,  and  his  interest  in  the  profits 
was  not  curtailed.  The  defense  wu 
that  having  failed  to  comply  with  his 
contract,  and  having  bden  r^uiid  th« 
money  advanced,  he  was  excluded 
from  sharing  in  the  profits. 

Refusal  to  comply  with  the  terms  of 
the  contract  as  to  paying  in  capital 
justifies  dissohition  of  the  Ann  by  the 
other  partners.  Reiter  v.  Morton 
(1880)  96  Pa.  241.  ■ 

A  partner  or  coadventurer  does  not 
forfeit  his  interest  in  real  property 
or  estates  acquired,  in  whole  or  in  part 
with  money  he  has  paid  or  advanced, 
by  his  abandonment  of  the  enterprise^ 
&ilure  to  contribute  to  aj^oises,  m 
(^j^lKKBition  to  the  prosecution  of  the 
social  purposes.  Kaufman  v.  Catzen 
(1917)  81  W.  Va.  1,  LJIJV.1918B,  672, 
94  S.  E.  388.  The  court  says:  "Such 
conduct  may  have  afforded  him  ample 
ground  for  rescission  of  the  contact, 
but  he  was  bound  to  elect  whethw  he 
would  rescind  and  repay  the  nun^t 
thereby  putting  Knnfman  in  statu  quo^ 
or  seek  compensation  for  any  damages 
he  may  have  suffered  in  eonsequenct 
of  Kaufman's  neglect,  default,  or  mis- 
conduct in  some  other  wa3^  Snch 
dereliction  would  have  justified  his 
own  abandonment  of  the  contract  and 
relieved  him  of  further  performance 
thereof,  but  that  would  not  have  ef- 
fected a  rescission,  nor  conferred 
right  on  him  to  retain  the  benefit  of 
the  large  sum  paid.  .  .  .  The  con- 
tract between  them  was  not  an  entire 
working  contract,  made  between  per- 
sons sustaining  no  fiduciary  relation. 
It  was  a  joint  enterprise,  to  be  con- 
ducted by  both  of  them*  wherefore 
failure  of  either  fully  to  perform  his 
part  did  not  forfeit  his  folly  acquired 
interest.  Notwithstanding  defaults 
and  omissions,  each  has  an  interest  in 
such  assets  as  have  been  preserved 
or  accumulated." 

In  Davidor  Bradford  (1906)  129 
Wis.  624,  109  N.  W.  676,  where  two 
persons  were  to  purchase  stock  in  a 
mining  corporation  and  sell  the  same 
at  a  profit,  and  one  of  them  refused  to 
pay  his  share  of  the  purchase  mon^ 
or  make  any  effort  to  dispose  of  the 
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^oekt  tibe  court  said  even  if  the  full 
time  for  him  to  comply  with  his  part 
of  the  contract  had  not  e^ired»  hie 
deliberate  declaration  that  he  would 
not  perform  constituted  snch  an  an- 
ticipatoiy  breach  as  gave  the  other 
party  a  right  to  treat  the  contract  as 
terminated,  and  take  measures  accord- 
ingly. 

On  the  first  appeal  in  the  reported 
cas»  (Mcdonough  t.  SAtnaras,  ante, 
419),  which  was  a  suit  for  an  ac- 
counting of  profits  made  in  a  joint 
adventure  for  the  purchase  of  a  tract 
of  land  in  which  there  was  no  allega- 
tion of  performance  of  obligation  on 
the  part  of  plaintiff,  the  court  said 
if  one  of  the  parties  had  refused  sub- 
stantially to  perform  his  obligations 
in  the  premises,  his  associates  could 
undoubtedly  have  terminated  their  re- 
lations with  him  and  themaelves  car- 
ried on  the  enterprise  to  his  complete 
exclusion,  with  an  action  against  him 
for  damages  for  the  breach.  But  they 
could  terminate  the  relation  only  1^ 
giving  him  notice  to  that  effect  A 
member  is  entitled  to  share  in  the 
profits  until  he  has  abandoned  the  en- 
terprise, or  been  legally  excluded 
therefrom,  and  he  may,  at  any  time 
Wore  notification  of  termination  of 
his  rel&tion  with  the  concern,  offer 
whatever  c<mtribution  is  due  from  him 
as^  I— dmiitiu ui  and  preserve  his 
status. 

Mast  mt  cmxrytrnts  eaterprlM  to  ter- 

As  a  corollary  of  the  above  rale,  If 
the  undertaking  is  not  terminated,  on 
refusal  or  neglect  of  one  partner  to 
contribute  his  share  to  the  expenses 
of  the  raterprise,  but  the  undertaking 
is  carried  through  to  a  successful 
termination,  he  will  be  entitled  to  par- 
ticipate in  the  profits. 

One  party  to  a  joint  adventure  can- 
not, after  its  successful  termination, 
exclude  the  other  from  participation 
in  the  profits  merely  because  he  has 
Mled  to  contribute  towards  tibie  nec- 
essary capital,  if  he  avails  himself  of 
the  benefit  of  services  rendered.  Akin 
V.  Luce  (1892)  46  N.  Y.  S.  R.  692,  18 
N.  Y.  Supp.  392.  The  court  says  in 
case  of  a  copartnership  the  mere  fail- 
ure to  contribute  tiie  capital  agreed 


to  be  paid  in  by  one  of  the  parties 
does  not  deprive  him  of  the  right  to 
participate  in  the  profits  of  the  bnsiT 
ness  if  it  is  carried  on  even  by  the 
capital  of  his  copartner.  The  failure 
to  contribute  such  capital  undoubted- 
ly gives  a  right  to  the  partner  to 
terminate  the  copartnership.  But  he 
may  not  carry  on  the  business  and 
avail  himself  of  the  services  of  the 
partner  failing  to  eontribnte,  and  then 
claim  all  the  profits  arising  because  of 
failure  to  contribute. 

Failure  of  a  partner  to  pay  in  his 
share  of  the  capital  does  not  author- 
ize his  copartner  to  exclude  him  from 
participation  of  the  profits,  If  he  con- 
tributed some  capital  and  the  business 
was  organised  and  conducted  on  the 
capital  contributed.  Harfanan  v. 
Woehr  ^1867)  18  N.  J.  Eq.  888.  The 
court  says  \he  other  members  had  a 
remedy  if  he  did  not  comply  with  his 
engagement.  They  could  have  asked 
for  a  dissolution,  and  paid  Him  back 
the  amount  he  put  in,  and  formed  a 
new  partoership. 

A  partner  who^  has  not  complied 
with  his  agreement  as  to  contribntion 
of  capital  cannot  be  denied  an  ac- 
counting by  his  copartner  where  the 
business  was  carried  on  under  the  pro- 
visions of  the  partnership  agreement, 
on  the  ground  that  retaining  of  the 
partnership  effects  by  such  copartner 
will  no  more  than  compiensate  him 
for  the  injuries  sustained  by  the  com- 
plainant's neglect  or  refusal  to  com- 
ply witik  his  agreement.  Boyd  v. 
Mynatt  (1842)  4  Ala.  79. 

The  failure  of  a  member  of  a  firm 
organized  to  carry  out  a  contract,  to 
contribute  his  share  toward  the  part- 
nership assets,  where  it  was  under- 
stood at  the  time  of  the  organization 
of  the  firm  that  he  could  not  make 
such  contribution,  but  that  another 
partner  was  to  make  the  same  for 
him,  is  no  ground  for  expelling  him 
from  the  partnership  and  forfeiting 
his  right  in  the  profits,  although  such 
oUier  partner  refused  to  make  the  con- 
tribution for  him.  Westwood  v.  Gris- 
sey  (1910)  139  App.  Div.  841,  124  N. 
Y.  Supp.  97.  The  court  said  it  may  be 
that  a  member  of  a  firm  who  absolute- 
ly refuses  to  contribute  his  part  of  tiie 
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necessary  capital  to  carry  on  the  firm 
business  excludes  himself  from  the 
firm  and  from  any  rlsrht  to  participate 
in  its  profits,  if  any  there  be.  The 
court  thereby  reversed  66  Misc.  53, 
where  the  breach  of  the  agrreement  to 
aid  plaintiff  in  obtaining  the  money 
is  overlooked,  and  the  court  puts  its 
ruling  on  the  grround  that  it  is  hardly 
equitable  that  plaintiff  should  be  per- 
mitted to  repudiate  his  obligation  to 
contribute  to  the  capital  of  the  firm, 
and  at  the  same  time  to  claim  a  share 
in  the  profits  earned  by  his  copartners. 
The  judge  says  that  if  a  party  lies  by, 
and  by  his  conduct  intimates  to  the 
other  partners  in  the  concern  that  he 
has  abandoned  his  share,  they  should 
then  be  pemitted  to  do  with  It  as  they 
please. 

Failure  of  parties  who  contract  to 
share  in  the  expenses  of  *  prospecting 
for  mines  for  an  interest  in  the  re- 
sult, to  contribute  towards  the  ex- 
pense of  acquiring  claims  conflicting 
with  those  by  their  representatives, 
will  not  bar  their  right  to  relief,  if  the 
necessary  funds  were  secured  by  a 
sale  of  a  portion  of  the  claims  to 
strangers,  if  they  were  not  notified  of 
the  necessity  of  contribution.  Lind  v. 
Webber  (1913)  86  Nev.  623.  50  L.R.A. 
(N.S.)  1046,  134  Pac.  461,  135  Pac. 
189,  141  Pac.  468,  Ann.  Cas.  1916A, 
1202.  The  court  says  that  if,  with 
doubtful  Kjasults,  defendant  had  ad- 
iwnced  large  sums  of  money  which 
were  not  derived  from  the  property, 
for  securing  conflicting  claims,  or  for 
development  work,  and  plaintiffs,  after 
knowledge  of  ^e  conditions  and  pay- 
ments made,  had  refused  to  contribute 
their  proportion,  a  different  question 
would  be  presented  for  determination. 

In  Botsford  v.  Van  Riper  (1910)  83 
Nev.  191,  110  Pac.  705,  three  persons 
had  undertaken  to  consolidate  two 
conflicting  mining  claims  to  avoid  liti- 
gation and  conserve  the  property. 
When  the  effort  was  a  success  and  the 
compensation  earned,  one  sought  to 
exclude  the  others  from  sharing  in  the 
profits,  and  one  of  the  reasons  ad- 
vanced was  that  the  two  were  finan- 
cially embarrassed,  and  that  the  other 
pot  up  most  of  the  money  for  ex- 
penses, either  by  advancing  it  himself 


or  borrowing  it  on  consideration  of  a 
share  in  the  profits.  The  conrt  held, 
however,  that  the  mutual  promises  of 
the  parties  furthering  and  rendering 
their  aid,  advices,  and  suggestions,  if 
agreed  to,  were  a  sufficient  considera- 
tion to  support  the  contract  of  joint  j 
adventure,  stating  that  the  law  is  well  j 
established  that  the  furnishing  of  j 
capital  by  the  parties  to  the  joint  ad- 
venture is  not  necessary  teethe  valid- 
ity of  the  contract,  so  long  as  the 
original  agreement  by  which  the  con-  j 
tract  was  entered  into  was  carried  oot  j 
The  court  further  says  that  the  plain-  j 
tiffs  stood  at  all  times  ready  to  aid  so 
far  as  lay  in  their  power,  pursuant  to 
their  agreement,  the  consummation  of 
the  deal  originally  agreed  upon.  Hat 
they  were  not  called  upon  to  do  so 
is  not  a  sufficient  reason  in  law  or 
equity  to  invalidate  their  right  to 
share  in  the  profits  of  the  deal,  be- 
cause the  appellant  saw  fit  to  take  the 
reins  and  do  most  or  all  of  the  woA 
himself  after  the  original  agreonent 
was  made  and  entered  into.  The  court 
further  says  that  mon^  advanced  by 
one  party  to  a  joint  adventure  is  held 
to  be  a  loan  to  the  adventure,  for 
which  the  party  is  entitled  to  be  reim- 
bursed out  of  the  proceeds  of  the  ad- 
venture, but  by  reason  of  the'advanc- 
ing  of  such  money  it  does  not  entitle 
the  party  so  advancin%to  any  superior 
right  as  against  his  coadventuren. 

If,  however,  the  undertaking  is  not 
actually  launched  so  that  the  delin- 
quent member  has  contributed  notiiing 
to  it,  the  other  member  may,  upon  his 
refusal  to  do  so,  proceed  without  him- 
Thus,  in  a  joint  adventure  for  pur- 
chase of  land,  where  one  is  to  furnish 
money  and  the  other  handle  the  prop- 
erty, if  the  one  agreeing  to  furnish 
the  money  fails  to  do  so,  the  other  auy 
treat  the  contract  as  abandoned  and 
proceed  individually  without  sharing 
the  profits  with  him.  First  Nat.  Bank 
V.  Rush  (1919)  —  Tex.  — .  210  S.  W. 
521,  affirming  (1913)  —  Tex.  Civ.  App. 
— ,  160  S.  W.  609.  The  court  ssys 
that  where  the  partnership  exists,  the 
mere  failure  of  one-  of  the  parties  to 
pay  money  into  the  partnership  under 
a  partnership  agreement  will  not  work 
a  -forfeiture  of  his  interest  and  a  dis- 
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solution  of  the  partnership.  A  part- 
nership agreement,  however,  like  any 
other  agreement,  may  be  rescinded  or 
abandoned  by  the  parties,  and  the  fact 
of  abandonment  or  rescission  need,  not 
be  shown  by  proof  of  an  express  agree- 
ment, but  may  be  implied  from  acts 
and  conduct  of  the  parties  inconsistent 
vrith  an  intention  on  their  part  to  con- 
tinue the  contract. 

EtMt  of  ofuttrmst  pvorlaloBfl. 

Under  a  joint  undertaking  to  work 
a  mine,  each  party  to  contribute  cer- 
tain sums  towards  expenses,  which 
provided  that  after  the  expenditure  of 
the  sums  so  advanced,  "should  it  be 
necessary  to  obtain  more  money  for 
the  completion  of  the  works,  such  mon- 
ey is  to  be  raised  by  us  on  our  joint 
note,  or  otherwise,"  and  providing 
that  any  violation  of  the  above  stipula- 
tion will  render  this  agreement  null 
and  void,  there  can  be  no  forfeiture 
of  interest  for  refusal  to  advance  mon- 
ey on  individual  account  after  the  ex- 
penditure of  the  sums  so  provided  for, 
nor  can  there  be  a  forfeiture  because 


it  proves  impossible  to  raise  the  money 
on  joint  account.  It  is  also  said  that 
failure  to  make  the  advances  as 
promptly  as  required  by  contract  will 
not  justify  a  forfeiture,  if  it  was  not 
declared  Until  after  the  whole  sum 
had  been  advanced.  Patterson  v.  Silli- 
man  (1857)  28  Pa.  304,  11  Mor.  Min. 
Rep.  327. 

Where  the  extent  of  the  interests 
of  members  of  a  joint  adventure  was 
represented  by  the  number  of  shares 
they  held  in  the  concern,  and  the  man- 
agers thereof  were  authorized  to  sell 
the  shares  of  any  member  for  default 
in  making  payments  as  required,  such 
managers  might  sell  the  shares  of  a 
defaulting  member  and  thereby  bar 
him  from  further  participation  in  the 
profits  of  the  concern,  but  they  were 
not  obliged  to  do  so,  and  they  might 
carry  a  member  in  default,  and  in  such 
case  he  was  not  deprived  of  his  in- 
terest in  the  profits,  or  released  from 
liability  for  his  share  in  the  losses  of 
the  poncem.  McMillan  v.  Whitley 
(1911)  38  Utah,  452,  113  Pac  1026. 

H.  P.  F. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS  EX  REL.  JAMES  W.  Mc- 
.     GORMICK  et  al.,  Appt&, 

V. 

WESTERN  COLD  STORAGE  COMPANY  et  al. 

iUinota  Supreme  Court  — AprO  10^  1910, 

(287  111.  612.  128  N.  E.  43.) 

Highway  —  loading  platform  over  sidewalk  —  nuisance. 

1.  A  permanent  loading  platform,  built  over  a  sidewalk  for  the  purpose 
of  pemdttiiig  l^ie  loading  of  goods  directly  from  the  adjoining  building 
into  wagons,  is  a  nuisance  which  cannot  be  authorized  by  the  municipality, 
although  provision  is  made  for  its  use  by  pedestrians,  by  steps  at  one  end 
and  an  incline  at  the  other. 

[See  note  on  this  qtiestion  beginning  on  page  442.'] 


—  right  to  use  —  correlative  rights. 

2.  Neither  pedestrians  on  a  side- 
walk nor  the  owner  of  the  abutting 
property  have  the  right  to  exclude  the 
other  from  the  use  of  the  walk. 

[See  18  R.  C.  L.  217,  218.} 
Porpresture  —  platform  over  side- 
walk. 

3.  A  permanent  loading  platform 


built  over  a  sidewalk,  passage  over 
which  by  pedestrians  is  provided  by 
steps  and  incline,  is  a  purpresture. 
Mandamus  —  discretion  to  deny. 

4.  Although  there  are  special  cir- 
cumstances under  which  a  mandamus 
may  be  denied  in  the  discretion  of  the 
court  where  petitioner  has  a  clear 
legal  right,  yet  ordinarily,  where  the 
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riffht  ia  shown,  petitioner  Is  entitled 
to  the  writ, 

,    [See  18  R.  C.  L.  137,  188.] 

—  effect  of  cuatom. 

5.  A  writ  of  mandamus  to  compel 
removal  of  a  loading  platform  built 

'  over  a  public  sidewalk  will  not  be  de- 
nied, because  other  warehouses  in  the 
vicinity  have  maintained  sach  plat- 
forms  for  many  years. 

—  effect  of  Ignorins  law. 

6.  Removal  of  a  permanent  loading 
platform  built  over  a  public  sidewalk 
will  not  be  defeated  by  the  fact  that 
the  city  and  the  owner  ignored  the 


law  for  years  after  the  court  had  de* 
cided  that  its  maintenance  was  un- 
lawful. 

Estoppel  —  to  require  removal  ef 
platform  from  sidewalk. 

7.  Estoppel  upon  a  city  to  require 
the  removal  of  a  loading  platform 
built  over  a  public  sidewalk  is  not 
effected  by  the  facts  that  the  city 
received  money  for  the  privilege,  and 
the  licensee  expended  money  on  the 
faith  of  the  license,  if  his  contract 
expressly  provided  that  the  authority 
may  be  revoked  at  any  time. 

[See  10  R.  C.  L.  717;  13  R.  C.  L 
179,  180.] 


Appeal  by  petitioners  from  a  judgment  of  the  Circuit  Court  for  Cook 
County  (Johnston,  Jr.,  J.)  denying  a  writ  of  mandamus  and  dismissing 
the  petition  filed  to  compel  defendants  to  remove  a  loading  platform  built 
over  a  public  sidewalk.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Ogren  ft  Wennnth,  for  ap-    form  on  a  public  sidewalk  abotting 


pellants : 

A  city  holds  its  streets  in  trust  for 
the  benefit  of  the  public,  and  cannot 
authorize  their  use  for  the  sole  and 
exclusive  benefit  of  private  individ- 
uals or  corporations,  to  the  detriment 
of  the  superior  rights  of  the -public. 

People  ex  rel.  Mather  v.  Marshall 
Field  &  Co.  266  111.  609,  L.R.A.1916F, 
937,  107  N.  E.  864,  Ann.  Cas.  1916B, 
743. 

An  ordinance  which  attempts  to 
authorize  or  permit,  for  private  uses, 
an  obstruction  of  a  public  street  is 
invalid.  Diversions  to  uses  of  the 
pnblic  streets  other  than  those  de- 
signed for  the  pcimary  purpose  of 
passage  and  travel  are  illegal. 

People  ex  reL  Faulkner  v.  Harris, 
203  111.  272,  96  Am.  St.  Rep.  304,  67 
N.  E.  785;  Sears  v.  Chicago,  247  111. 
204, 189  Am.  St  Rep.  319,  93  N.  E.  158, 
20  Ann.  Cas.  639;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  People,  222  111.  427,  78  N.  E. 
790;  Wiehe  v.  Pein.  281  111.  130.  117 
N.  E.  849. 

A  public  street  is  solely  for  public 
use,  and  the  public  is  entitled  to  use 
every  part  of  it,  from  side  to  side  and 
end  to  end,  including  the  sidewalk 
space. 

Smith  V.  McDowell,  148  Ul.  61.  22 
L.R.A.  393,  35  N.  E.  141;  Elliott, 
Roads  ft  Streets,  3d  ed.  S  28. 

An  ordinance  is  invalid  which  per- 
mits a  cold  storage  company  to  con- 
struct and  maintain  a  loading  plat- 


its  premises. 

Chicago  Cold  Storage  Warehoaee 
Co.  v.  People,  224  111.  287,  79  N.  E. 
692. 

A  special  ordinance  which  pennits 
one  corporation  to  maintain  a  loading 
platform,  a  privilege  forbidden  to 
others  by  general  ordinance,  is  an- 
constitutional. 

Hibbard,  S.  6.  &  Co.  v.  Chicago,  173 
111.  91,  40  L.R.A.  621.  60  N.  E.  256. 

The  Public  Utility  Act  does  not 
create, '  but  only  regulates,  emstiDg 
public  utilities. 

State  Public  Utilities  CommissioD 
V.  Monarch  Refrigerating  Co.  267  HI. 
528,  P.U.R.1915D,  119,  108  N.  E.  716, 
Ann.  Cas.  1916A,  528. 

The  mere  fact  that  a  corporation 
authorized  by  a  city  ordinance  to  ob- 
struct a  public  street  is  a  public  util- 
ity does  not  make  the  ordinance  or  the 
encroachment  legal. 

Ligare  v.  Chicago,  139  111.  46.  S2 
Am.  St.  Rep.  179,  28  N.  £.  984;  Chi- 
cago, R.  I.  ft  P.  R.  Co.  Vi  People,  222 
III.  427,  78  N.  E.  790. 

It  is  prima  facie  the  duty  of  the 
city,  through  its  officers,  to  keep  the 
pablic  streets  free  from  encroach- 
ments and  obstructions. 

Pe(H>le  ex  rel.  Faulkner  v.  Harris, 
supra. 

Where  the  public  is  involved,  and 
the  relators  show  a  clear  legal  right 
to  the  writ  of  mandamus,  the  presump- 
tion is  that  the  writ  should  issue. 

Illinois  C.  R.  Co.  v.  People,  143  III. 
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m,  19  L.R.A.  119,  38  N.  E.  173;  State 
ex  n\.  Marshall  v.  Hackman,  274  Mo. 
561.  203  S.  W.  960. 

Neither  the  number  of  pedestrians 
forced  to  climb  up  and  down  a  loading 
platform,  covering  a  public  sidewalk, 
nor  the  extent  of  the  obstruction  suf- 
fered, as  compared  with  other  legal 
methods  for  transporting  merchandise 
across  a  public  sidewalk,  are  proper 
qaestions  for  consideration  in  a  man- 
damus proceeding  brought  in  behalf 
of  the  public  to  remove  an  unlawful 
obstruction. 

Seacord  v.  People,  121  III.  623,  13 
N.  E.  194;  Hibbard,  S.  B.  &  Co.  v.  Chi- 
cago, 173  III.  91,  40  L.R.A.  621,  60  N. 
E.  266. 

The  presence  of  other  obstructions 
on  the  same  street  is  no  defense  or 
excuse  to  the  maintenance  of  the  ob- 
itmction  in  the  case  at  bar. 

West  Chicago  Street  R.  Co.  t.  Peo- 
ple. 214  111.  9,  73  N.  E.  393. 

Messrs.  Barry,  Johnstone.  &  Peters 
for  appellees. 

Streets  are  not  exclusively  for  pas- 
uge.  They  also  serve  adjoining 
properties.  Their  use  as  between  va- 
rious interests  must  be  reasonable. 
The  city  council  is  the  primary  judge 
as  to  what  is  reasonable  and  its  de- 
eiaion  should  not  be  lightly  set  aside. 

Chicago  V.  Keefe,  114  111.  222,  65 
Am.  Rep.  860, 2  N.  E.  267;  John  A.  Tol- 
man  A  Co.  v.  Chicago,  240  III.  268,  24 
LRA.(N.S.)  97,  88  N.  E.  488,  16  Ann. 
Cas.  142;  People  ex  rel.  Mather  v. 
Harshall  Field  &  Co.  266  111.  609, 
LR.A.1916F,  937,  107  N.  E.  864,  Ann. 
Cas.  191 6B.  743;  McCormick  v.  South 
Park,  150  111.  616,  37  N.  E.  1076;  J. 
Barton  Co.  v.  Chicago,  236  111.  883,  86 
N.  E.  93, 16  Ann.  Cas.  966;  Rothschild 
V.  Chicago,  227  111.  206.  -81  N.  E.  407; 
Sears  v.  Chicago,  247  111.  206, 139  Am. 
St  Rep.  319,  93  N.  E.  158,  20  Ann. 
Cas.  539. 

Granting  or  refusing  a  writ  of  man- 
damus lies  in  the  sound  discretion  of 
the  court.  A  writ  of  mandamus  will 
not  be  awarded  except  in  a  clear  case, 
and  where  it  will  clearly  further  the 
interests  of  justice.  All  sorround- 
ing  circumstances  and  the  needs  of 
basinet  must  be  considered. 

High,  Extr.  Leg.  Rem.  2d  ed.  §  9; 
People  ex  rel..  Power  v.  Rose,  219  IlL 
46, 76  N.  E.  42 ;  People  ex  rel.  Brown- 
rigg  V.  Brentano,  259  III.  359,  102  N.  E. 
773;  Illinois  Watch  Case  Co.  v.  Pear- 
un,  140  111.  423,  16  L.R.A.  429,  31  N. 
K  400;  Kenneslly  t.  Chicago,  220  111. 
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*  486,  77  N.  E.  165;  People  ex  rel.  Stet- 
tauer  V.  Olsen,  215  III.  620,  74  N.  E. 
785;  Preston  v.  Chicago,  246  lU.  26, 
92  N.  E.  591;  People  ex  rel.  Waber  v. 
Wells,  255  111.  450,  99  N.  E.  606;  Peo- 
ple ex  rel.  Kocourek  v.  Chicago,  193 
111.  507,  58  L.R.A.  838,  62  N.  E.  179; 
Highway  Comrs.  v.  People,  66  III.  339 ; 
Highway  Comrs.  v.  People,  73  111. 
203;  Brokaw  v.  Highway  Comrs.  130 
111.  482,  6  L.R.A.  161,  22  N.  E.  696; 
People  ex  rel.  Beardsley  v.  Rock  Is- 
land, 215  HI.  488,  106  Am.  St.  Rep.  179, 
74  N.  E.  437;  People  ex  rel.  Friend  v. 
Wieboldt,  233  111.  572,  84  N.  E.  646. 

Enacting  ordinances  for  fifteen  con- 
tinuons  years  permitting  the  building 
of  the  raised  sidewalk,  accepting 
compensation  therefor,  safeguardifag 
the  rights  of  the  public  by  providing 
that  the  city  may  have  the  sidewalk 
removed  at  any  time,  and  acquies- 
cence by  the  public  and  the  city  in 
what  was  done  constitute  an  estoppel 
in  pais  against  relators  such  as  will 
defeat  the  present  action. 

People  ex  rel.  Beardsley  v.  Rock 
Island,  215  III.  488,  106  Am.  St.  Rep. 
179,  74  N.  E.  437;  Chicago  v.  Union 
Stock  Yards  &  Transit  Co.  164  111.  224, 
35  L.R.A.  281,  46  N.  E.  430;  People 
ex  rel.  Friend  v.  Wieboldt,  supra; 
Dickerson  v.  LeRoy,  72  111.  App.  688; 
Chicago  &  N.  W.  R.  Co.  v.  People,  91 
III  261;  3  Dill.  Hun.  Corp.  6th  ed. 
§  1191. 

Dnmi,  J".,  delivered  the  opinion  of 
the  court: 

Certain  persons  describing  them- 
selves as  citizens  and  residents  of 
the  city  of  Chicago  filed  a  petition 
]n  the  circuit  court  of  Cook  county 
against  the  Western  Cold  Storage 
Company,  the  city  of  Chicago,  and 
its  commissioner  of  public  works 
and  superintendent  of  streets,  for  a 
writ  of  mandamus,  requiring  the  re- 
moval of  a  permanent  elevated  plat- 
form built  by  the  Western  Cold  Stor- 
age Company  over  the  sidewalk  in 
front  of  its  premises  on  the  south 
side  of  Austin  avenue.  The 
petition  alleges  that  the  Western 
Cold  Storage  Company  occupies  a 
building  at  the  southeast  comer  of 
North  State  street  and  East  Austin 
avenue;  that  the  sidewalk  space  on 
the  south  side  of  Blast  Austin  avenue 
is  14  feet  wide,  and  beginning  at  the 
east  line  of  its  building  and  extend- 
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ing  west  the  Western  Cold  Storage  * 
Company  has  built  and  is  maintain- 
ing upon  the  sidewalk  space  a  per- 
manent elevated  platform  13  feet 
wide,  106  feet  and  1  inch  long,  and 
2  feet  above  the  level  of  the  side- 
walk, made  of  heavy  timbers  and 
braces,  which  unlawfully  obstructs 
the  use  of  the  public  sidewalk  and 
requires  pedestrians  to  climb  four 
steps'  from  the  sidewalk  level  at  its 
-east  end  and  to  go  down  an  incline 
15  feet  long  at  the  west  end ;  that  the 
statutes  of  this  state  forbid  obstruc- 
tions to  public  highways,  and  a  city 
ordinance  forbids  loading  platforms 
on  public  sidewalk  spaces;  that  the 
platform  is  being  used  by  the  stor- 
age company  for  its  own  conven- 
ience, in  deiiance  of  the  rights  of  the 
public,  and  it  is  the  duty  of  the  de- 
fendants to  remove  it  and  restore 
the  use  of  the  sidewalk  proper  to 
the  public. 

Demurrers  to  the  petition  were 
overruled,  and  all  the  defendants 
answered.  The  Western  Cold  Stor- 
age Company  in  its  answer  alleges 
that  it  conducts  a  public  warehouse 
and  furnishes  facilities  to  the  public 
for  storing  food  products  under  re- 
frigeration, and  its  business  is  es- 
sential to  the  health  and  welfare  of 
the  public ;  that  food  products  of  the 
diaracter  housed  by  it  are  handled 
and  sold  in  West  South  Water 
street,  one  block  south  of  the 
Chicago  river,  and  its  place  of  busi- 
ness is  two  blocks  north  of  that 
river,  and  it  is  essential  that  it  be 
located  in  close  proximity  to  West 
South  Water  street;  that  Austin 
avenue  is  largely  devoted  to  general 
and  cold  storage  warehouses,  freight 
depots,  wharves,  small  factories, 
and  machine  shops;  that  other 
raised  sidewalks  are  being  main- 
tained on  Austin  avenue  by  other 
plants  under  separate  licenses,  and 
the  defendant  acquired  its  site  under 
encouragement  of  the  city  author- 
ities. The  answer  alleges  that  the 
Western  News  Company  is  located 
in  the  same  block  as  defendant;  that 
the  defendant  caused  a  count  to  be 
made  of  the  penons  passing  over  its 
platform,  and  that  the  average  num- 


ber of  pedestrians  passing  over  the 
platform  between  7  A.  m.  and  6  p.  m., 
excepting  those  who  go  to  or  from 
the  plant  of  the  Western  News  Com- 
pany, was  thirty-six  an  hour;  that  a 
greater  number  went  to  or  came 
from  the  Western  News  Company, 
and  that  the  street  was  practically 
deserted  from  6  F.  M.  to  7  a.  h. 
The  platform  was  built  in  1904  un- 
der a  license  from  the  city  granted 
by  ordinance,  which  was  extended 
from  time  to  time  by  the  city  coun- 
cil, the  last  extension  having  been 
passed  on  July  17,  1918,  after  this 
suit  was  begun.  The  license  expires 
April  30,  1923,  is  subject  to  revoca- 
tion at  any  time  at  the  option  of  the 
mayor,  and  is  subject  to  repeal  or 
modification  at  any  time  by  tiie  city 
council.  The  ordinance  requires  the 
platf  ol*m  and  the  sidewalk  surround- 
ing it  to  be  kept  in  repair,  safe  for 
travel,  and  free  from  snow  and  ice, 
to  the  satisfaction  of  the  commis- 
sioner of  public  works,  who  also  is 
required  to  approve  the  plans  for 
the  structure  before  any  work  on  it 
shall  be  done,  and  shall  have  super- 
vision over  the  completed  structure. 
It  also  requires  the  removal  of  the 
structure  at  the  termination  of  the 
license,  eitJier  by  lapse  of  time  or 
the  revocation  of  the  mayor  or  city 
council,  and  requires  a  bond'  in  the 
sum  of  $10,000,  with  sureties  ap- 
proved by  the  mayor,  for  the  observ- 
ance of  the  terms  of  the  license^ 
The  license  fee  is  fixed  by  the 
ordinance  at  $213.20  a  year.  The 
answer  further  alleges  that  18,000 
teams   a  year   receive   and  dis- 
charge goods  at  the  defendant's 
warehouse,  and  the  total  tonnage  so 
handled  exceeds  15,000  tons  a  year; 
that  many   of  the  packages  so 
handled  are  of  great  weight,  requir- 
ing mechanical  means  to  handle; 
that  the  receiving  floor  is  2  feet  4 
inches  above  the  street  level,  and 
by  means  of  the  platform  goods  are 
loaded  on  trucks  and  wheeled  direct- 
ly from  wagons  into  the  warehouse 
and  from  the  warehouse  to  wagons ; 
that  the  only  other  method  would  be 
the  use  of  skids,  trucks,  and  other 
devices,  which  would  take  longer 
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and  cause  vastly  more  obstruction 

and  inconvenience  to  the  public  than 
the  use  of  the  raised  platform,  would 
be  slower  and  cause  delay  of  teams 
and  congestion  of  the  street,  and 
would  make  it  expensive  and  ditfi- 
ciUt  to  conduct  the  defendant's  busi- 
nesB. 

Demurrers  to  the  answers  were 
overruled,  and  judgment  was  en- 
tered, denying  the  writ  and  dismiss- 
ing the  petition.  The  court  having 
citified  that  the  validity  of  an 
ordinance  was  involved  and  the  pub- 
lic interest  so  required,  an  appeal 
was  taken  by  the  petitioners  direct- 
ly to  ttiis  court. 

This  case  does  not  differ  ma- 
terially from  that  of  Chicago  Cold 
Storage  Warehouse  Co.  v.  People, 
224  lU.  287,  79  N.  E.  692.  We  said 
there  that  it  could  not  be  success- 
fully contended  that  "the  purpose  of 
the  ordinance  was  for  the  benefit  of 
the  public  generally.  It  was  for  the 
eonvenienoe  of  the  storage  company 
and  those  doing  business  with  it  at 
its  warehouse.  Nor  can  it  be  suc- 
cessfully contended  that  the  plat- 
form as  erected  is  not  a  material 
obstruction  to  the  sidewalk,  and  does 
not  place  the  general  public  to  great 
inconvenience  in  the  use  of  the  same. 
While  the  ordinance  provides  that 
the  sidewalk  may  be  used  for  public 
purposes,  yet  in  order  to  use  it 
those  passing  over  it  must  go  up 
and  down  five  or  six  steps  at  either 
end.  If  it  is  not  a  nuisance  and  an 
obstruction,  then  the  city  might  au- 
thorize private  parties  to  erect  and 
maintain  bulkheads  on  every  street 
in  the  city,  of  any  height.  Public 
Btre^  and  sidewalks  cannot  be  law- 
fully used  for  any 
hiSirK'^nt-  such  purpose.  We 
wiSl-V.V.."JJr  fre  of  the  opinion 
that  the  platform  m 
Question  was  a  nuisance,  and  such 
an  obstruction  to  public  travel  as  en- 
titled appellees  to  have  it  removed." 

Counsel  for  the  appellees  say  in 
reference  to  this  case  that  the  bare 
legal  question  is  discussed  of  the 
ri^t  of  the  city  to  grant  a  private 
corporation  the  right  to  construct  a 
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sidewalk  31  feet  above  grade  on  a 
public  street,  and  that  the  reasons 
for  granting  permission,  the  charac' 
ter  of  the  neighborhood,  th^;  previ- 
ous conduct  of  the  parties,  the  neces- 
sity for  the  elevated  sidewalk,  and 
the  circumstances  surrounding  the 
case  are  not  shown.  The  case  of 
John  A.  Tolman  &  Co.  v.  Chicago, 
240  111.  268,  24  L.R.A.(N.S.)  97,  88 
N.  E.  488,  16  Ann.  Cas.  142,  is  re- 
ferred to  as  indicating  facts  which 
would  justify  granting  a  license  to 
an  individual  to  take  possession  of  a 
sidewalk  by  building  a  permanent 
structure  on  it  for  the  benefit  of  a 
private  business.  This  was  what 
the  Chicago  Cold  Storage  Ware- 
house Co.  Case  held  could  not  be 
done,  when  it  was  said  that  public 
streets  and  sidewalks  cannot  be  usea 
for  any  such  purpose.  It  is  a  mis- 
take to  suppose  that  the  John  A.  Tol- 
man &  Co.  Case  modified  this  state- 
ment of  the  law.  That  case  was  a 
bill  for  an  injunction  to  restrain  the 
city  from  preventing  the  complain- 
ant from  using  skids  in  receiving 
and  shipping  merchandise  across  the 
sidewalk,  and  the  opinion  recognizes 
the  correlative  rights  in  the  streets 
of  the  public  and  abutting,  owners* 
NeithOT    has    the  4,  „^ 

right  to  exclude  the  e«rrei«tiTe 
other,  any  more  '  * 
than  the  traffic  along  one  street  at 
an  intersection  has  the  right  to  ex- 
clude the  transverse  traffic.  Each 
has  the  right  to  the  use  of  the  street, 
and  each  must  permit  its  use  by  the 
other.  The  decree  directed  to  be  en- 
tered was  not  one  restraining  any 
interference  with  the-  use  of  skids, 
but  was  one  restraining  an  inter- 
ference with  the  reasonable  and 
necessary  use  of  skids  in  the  delivery 
of  merchandise  across  the  sidewalk. 

The    platform    in  p„^,„,„,e 
question  IS  a  perma-  -«tatf«rm  ovrr 
nent  obstruction  of 
the  sidewalk,  constituting  a  purpres- 
ture.    The  distinction  between  the 
temporary  use  of  skids  and  the  per- 
manent obstruction  by  the  platform 
is  alluded  to  in  the  John  A.  Tolman 
&  Co.  Case,  where,  referring  to  the 
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claim  of  the  appellees,  it  is  said: 
*'lt  is  their  position  that  whatever 
interferes  with  the  uninterrupted, 
unimpeded,  and  unobstructed  use  by 
the  public  of  any  part  of  the  high- 
way is  a  nuisance.  We  have  seen 
that  this  position  is  unfounded,  and 
that  there  are  numerous  obstruc- 
tions of  the  public  use  which  are 
lawful.  The  cases  cited  by  appellees 
in  support  of  this  proposition  are  all 
cases  of  permanent  obstructions  in 
the  street,  constituting  purprestures 
therein.  If  the  action  of  the  super- 
intendent of  streets  and  commission- 
er of  public  works  had  been  directed 
against  the  permanent  platforms 
projecting  in  front  of  the  shipping 
doors,  these  decisions  would  apply, 
but  they  do  not  apply  to  the  skids/* 
The  appellees  argue  that  the 
granting  or  refusing  of  a  writ  of 
mandamus  is  discretionary,  and  that 
the  court  was  justified  in  exercising 
its  .discretion  to  deny  the  writ. 
There  may  be  circumstances  under 
which  the  writ  will  not  operate  fair- 
ly, will  occasion  confusion  or  disor- 
der, or  will  not  promote  substantial 
justice,  and  under  which  the  court 
may  therefore  deny  the  writ,  though 
the  petitioner  has  a  dear  legal  right. 
HsBtemu-       '^^^  discretion, 

«i«erMlrat*         howeVOT,  18  DOt  aT- 

bitrary,  but  must  be 
exercised  according  to  legal  princi- 
ples, and  ordinarily,  where  a  clear 


legal  right  is  shown,  petitioner  is  en- 
titled to  the  writ. 
The  fact  that  aU  the 
other  warehouses 
in   the   vicinity   had  maintamed 
loading  platforms  on  the  sidew&lk 
for  many  years  is  not  a  reason 
for  refusing  the  writ.    The  case 
of  Chicago  -Cold  Storage  Warehouse 
Co.  V.  Chicago,  supra,  was  decided 
in  1906.    The  storage  companies 
and  the  city  were  then  informed 
that  the  sidewalk  could  not  be 
lawfully  used  in  this  manner.  The 
fact  that  both  the 
city  and  the  storage  sSSiSJiS  uw. 
companies  deliber- 
ately ignored  the  law  for  many  yean 
is  not  a  reason  why  it  should  not  be 
enforced. 

The  appellee,  the  Western  Cold 
Storage  Company,  also  insists  upon 
an  estoppel  in  pais  from  the  fact  that 
the  city  assumed  to  grant  the  rin^t 
to  maintain  the  platform  and  col- 
lected compensation  for  it,  and  the 
company  expended  money  in  build- 
ing the  platform.  The  ordinance  ex- 
pressly provides 
that  the  authority  ^.f^^*;^^.! 
granted  by  it  may  SJESSSE"*" 
be  revoked  at  any 
time  by  the  mayor  or  council.  There 
can  be  no  eatoppeA  by  such  a  eon- 
tract. 

The  judgment  la  reveirsed,  and  the 
cause  remanded,  with  directions  to 
sustain  the  demurrer  to  the  answer. 


ANNOTATION. 

Power  of  maaidpality  to  pennit  pennanent  loading  t^tfonns  fa  slraeL 


Ordinarily,  a  municipality  has  no 
power  to  grant  an  abutting  owner  the 
right  to  build  and  maintain  a  perma- 
nent loading  platform  over  the  aide- 
walk,  Chicago  Cold  Storage  Ware- 
house Co.  V.  People  (1906)  224  IlL  287, 
79  N.  E.  692;  PEOPLE  EX  BEL.  Mccor- 
mick V.  Western  cold  Storage  Co. 
(reported  herewith)  ante.  437;  Braa- 
er  V.  Baltimore  Refrigerating  &  Heat- 
ing Co.  (1904)  99  Md.  367,  66  LJt.A. 
408,  106  Am.  St.  Rep.  804,  68  Atl.  21; 
State  ex  rel.  Ellis  v.  Halligan  (1913) 


173  Mo.  App.  718,  160  S.  W.  9;  SUte. 
Traphagen,  Prosecutor,  v.  Jersey  Ci^ 

(1889)  52  N.  J.  L.  65.  18  Atl.  686,  696. 

This  was  held  in  Chicago  Cold 
Storage   Warehouse  Co.   v.  People 

(IlL)  supra,  where  the  platform  was 
3i  feet  high,  covering  the  entire  width 
of  the  sidewalk,  requiring  the  public 
to  use  the  platform  instead  of  the 
sidewalk,  and  to  climb  steps  to  reach 
it 

So,  where  pedestrians  were  required 
to  climb  the  cleated  ends  of  the  plst* 
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form,  or  else  go  out  in  the  street. 

State  ex  rel.  Ellis  t.  Mullisran  (1913) 
173  Mo.  App.  718,  160  S.  W.  9. 

It  will  be  seen  that  in  the  reported 
case  (People  ex  kel.  McCormick  v. 
Westekn  Gold  Storage  Co.  ante,  487) 
the  platform  was  raised  about  2  feet 
above  the  sidewalk,  compelling  pedes- 
trians to  climb  steps  at  one  end  and  to 
pass  over  an  inclined  plane  at  the  oth- 
er. 

Author!^  to  grant  permission  to 
erect  platforms  along  the  sidewalk, 
and  remove  the  curbing  so  as  to  load 
wagons  from  them,  is  not  included  in 
the  grant  of  power  to  grant  the  right 
to  use  streets  for  bay  windows,  area- 
ways,  steps,  or  other  such  temporary 
or  similar  uses;  and  it  is  immaterial 
that  the  permit.  Is  made  revocable  at 
the  discretion  of  the  authorities. 
Brauer  v.  Baltimore  Refrigerating  & 
Heating. Co.  (1904)  99  Md.  367,  66 
L.RA.  403,  105  Am.  St.  Rep.  304,  68 
Atl.  21. 

A  charter  provision  giving  a  city 
power  to  regulate  the  use  of  streets 
for  any  other  purpose  than  public 
travel  does  not  empower  it  to  confer 
the  right  upon  a  railroad  to  erect  a 
freight  platform  and  roof,  occup3^ng 
exclusively  12  or  more  feet  of  a  side- 
walk. State,  Traphagen,  Prosecutor, 
V.  Jersey  City  (N.  J.)  supra.  The 
court  stated  that  the  result  was  to  ex- 
clude public  travel  from  the  sidewalk 
and  devote  it  to  the  private  business 
of  the  railroad. 

It  may  be  noted  that  it  has  been 
held  that  city  authorities  have  no  pow- 
er to  give  the  owner  of  an  ice  house 
the  right  to  use  an  ice  chute  across 
the  street  to  his  ice  house,  from  the 
river  where  he  takes  the  ice.  Young 
v.  Rothrock  (1903)  121  Iowa,  688,  96 
N.  W.  1105. 

In  State  ex  rel.  Ellis  v.  Mulligan 
(1913)  173  Mo.  App.  718,  160  S.  W.  9, 
supra,  the  court  said:  "It  is  urged 
that  Uiese  loading  docks  are  business 
necessities.  That  may  be,  but  that 
should  have  been  thought  of  and  pro- 
vided for  when  the  building  was  erect- 
ed, by  so  locating  it  as  to  have  the 
docks  on  defendant's  property  instead 


of  attempting  to  use  the  public  side- 
walk. Something  is  also  said  about 
the  character  of  the  neighborhood  not 
now  being  as  desirable  as  it  once  was, 
being  given  over  to  wholesale  and 
manufacturing  houses,  interspersed 
with  saloons,  foreign  grocery  stores, 
and  other  less  respectable  places.  Be- 
cause relator's  property  is  located  in 
a  neighborhood  that  is  becoming  un- 
desirable is  no  reason  why  defendants 
should  be  permitted  to  make  it  still 
less  valuable.  Removing  this  outra- 
geous obstruction  from  the  sidewalk 
will  be  at  least  one  step  toward  re- 
habilitation of  the  locality." 

In  Flynn  v.  Taylor  (1891)  127  N.  Y. 
696,  14  L.R.A.  666,  28  N.  E.  418, 
it  was  held  that  the  occupation  of  a 
sidewalk  by  a  permanent  loading  plat- 
form with  the  consent  of  the  city  au- 
thorities was  a  nuisance. 

But  in  Murphy  v.  Leggett  (1900) 
164  N.  Y.  121,  68  N.  E.  42,  8  Am.  Neg. 
Rep.  292,. it  was  held  that  a  platfonn 
within  the  "stoop  limit"  was  not  a  nui- 
sance. 

It  may  be  noted  that  in  Bagley  v. 
People  (1880)  43  Mich.  355,  88  Am. 
Rep.  192,  6  N.  W.  416,  it  was  held  that 
an  alley  was  not  a  public  highway, 
and  that  a  platform  thereon  could  not 
be  assumed  to  be  a  nuisance. 

In  Stratton  &  T.  Co.  v.  Meriwether 
(1912)  150  Ky.  363,  160  S.  W.  381, 
where  the  defendant,  on  the  complaint 
of  its  neighbor,  was  ordered  to  remove 
permanent  loading  platforms  in  the 
street,  it  was  not  claimed  that  the  au- 
thority from  the  city,  under  which  the 
platforms  were  erected  by  the  defend- 
ant, relieved  it  from  liability  for  dam- 
age, but  it  was  unsuccessfully  urged 
that  the  plaintiff,  having  brought  his 
suit  for  an  injunction  after  the  plat- 
forms were  erected,  ought  to  be  limit- 
ed to  relief  in  damages. 

It  may  be  said  that  in  John  A.  Tol- 
man  ft  Co.  v.  Chicago  (1909)  240  III. 
268,  24  L.R.A.(N.S.)  97,  88  N.  E.  488, 
16  Ann.  Cas.  142,  referred  to  in  the 
reported  case  (People  ex  rel.  McCor- 
mick v.  Western  Cold  Storage  Co.), 
the  question  was  as  to  the  use  of  skids. 
It  was  conceded  by  the  owner  that  on 
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the  showing  made  on  the  record  the  owners  to  use  street  including  side- 
platform  was  unlawful,  and  it  did  not  walk  for  the  deposit,  exhibition,  or 
claim  any  right  to  maintain  it.  sale  of  goods,  see  the  annotation  in 
For  power  of  city  to  permit  abutting  6  A.L.R.  1317.  B.  B.  B. 


HENRY  H.  ELLISON  et  al..  Doing  Business  as  John  B.  Ellison  &  Sons, 

Respts., 

V. 

.  H.  S.  HENION,  Appt. 

California  Supreme  Court  (In  Banc)    June  S6,  10SO. 

(—  Cal.  — ,  190  Pac.  793.) 

Parties  —  action  on  open  account  —  transfer  of  representative  note. 

1.  The  transfer  of  notes  given  for  a  debt  represented  by  an  open  account 
prevents  action  upon  the  account  by  the  original  creditor. 

[See  note  on  this  question  beginning  on  page  449.] 

Bills  and  notes  —  giving  note  as  sat-  Guaranty  —  who  may  recover  nptm. 
isfaction  of  debt.  3.  One  who  has  parted  with  his 

2.  Giving  of  a  note  for  a  debt  rep-  claim  against  a  corporation  oannot  re- 
resented  by  an  open  account  does  not  cover  against  a  stockholder  of  the  cor- 
extinguish  the  deb^  but  i£  the  note  poration,  either  upon  his  guaranty  of 
is  not  paid  an  action  can  be  main-  the  debt  or  upon  his  liability  as  a 
tained  upon  the  original  indebtedness,  stockholder. 

[See  1  R.  C.  L.  206.]  [See  12  R.  C.  L.  1055,  1056.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Ala- 
meda County  (Trabucco,  J.)  in  favor  of  plaintiffs  in  an  action  brought 
to  recover  the  balance  alleged  to  be  due  from  defendant  as  guarantor  of, 
and  as  stockholder  in,  a  certain  corporation,  for  goods  sold  to  it.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Frank  J.  Gordon,  Welles    App.  328,  160  Pac.  578;  Leonard  v. 


Whitmore,  and  R.  HcMnrchle  for  ap- 
pellant. 

Messrs.  Rothchild,  Golden,  &  Roth- 
child  and  J.  A.  Pritchard,  for  respond- 
ents: 

Parties  severally  liable  upon  the 
same  obligation  or  instrument,  and 
sureties  on  the  same  or  separate  in- 
struments, may  all,  or  any  of  them,  be 
included  in  the  same  action,  at  the 
option  of  the  plaintiff. 

Hurlbutt  V.  N.  W.  Spaulding  Saw  Co. 
93  Cal.  66,  28  Pac.  795;  Kreling  v. 
Kreling,  118  Cal.  413,  60  Pac.  546; 
Melander  v.  Western  Nat.  Bank,  21 
Cal.  App.  462,  132  Pac.  265. 

Where  several  parties  who  united  in 
a  promise  receive  some  benefit  from 
the  consideration,  their  promise  is 
presumed  to  be  joint  and  several. 

Gummer  v.  Mairs,  140  Cal.  535,  74 
Pac.  26;  Shelton  v.  Michael,  31  Cal. 


Leonard,  138  Cal.  XIX.,  70  Pac.  1071; 
Merchants'  Trust  Co.  v.  Bentel,  10  Cal. 
App.  75, 101  Pac.  31 ;  Doyle  v.  Nesting, 
37  Colo.  522,  88  Pac.  862. 

The  express  consideration  of  %1  is 
sufficient  to  support  a  guaranty. 

Davis  v.  Wells,  F.  &  Co.  104  U.  S. 
167.  168,  26  L.  ed.  690. 

A  judgment  shall  be  a  final  and  com- 
plete determination  of  the  rights  of 
the  parties. 

Henti?  v.  Johnson,  8  Cal.  App.  221, 
96  Pac.  390;  McGarrahan  v.  Maxwell, 
28  Cal.  75;  Dennison  v.  Chapman,  106 
Cal.  447,  39  Pac.  61;  Bedolla  v.  Wil- 
liams, 15  Cal.  App.  738,  115  Pac.  747; 
Bliss,  PI.  §  167,  p.  279;  Wolfe  v.  Wil- 
sey,  2  Ind.  App.  649,  28  N.  E.  1009; 
Libby  v.  Rosekrans,  55  Barb.  202; 
Turner  v.  Plowden,  5  Gill.A  J.  52,  23 
Am.  Dec.  596;  Davidson  v.  Brown.  1 
Cranch,  C.  C.  250,  Fed.  Cas.  No.  3,601. 
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A  guaranty  liability  ia  distinct  from 
the  liability  imposed  by  a  statute  up- 
on a  stockholder. 

Morrow  v.  Superior  Ct.  64  Cal.  383, 
1  Pac.  354;  Re  California  Mut.  L.  Ins. 
Co.  81  Cal.  364,  22  Pac.  869;  Union 
Trust  Co,  V.  Journeay,  29  Cal.  App. 
502,  1B6  Pac.  999;  Taugher  v.  Rich- 
mond Dredging  Co.  38  Gal.  App.  303, 
166  Pac.  31. 

Once  an  obligation  is  shown  to  exist, 
the  presumption  is  that  it  continues  to 
exist  until  the  defendant  proves  that 
it  has  been  exonerated. 

Melone  v.  Ruffino,  129  Cal.  514,  79 
Am.  St.  Rep.  127,  62  Pac.  93;  Stuart 
V.  Lord,  138  Cal.  674,  72  Pac.  142. 

Money,  and  money  only,  liquidates 
an  account,  and  the  taking  of  the  evi- 
dence of  an  indebtedness  does  not 
liquidate  the  indebtedness,  unless 
there  is  an  express  agreement  that 
such  shall  be  the  case. 

Clark  V.  Berlin  "Realty  Co.  33  Cal. 
App.  50,  164  Pac.  ,333;  Durfee  v.  Seale. 
139  Cal.  606,  73  Pac.  435;  Cranston 
V.  West  Coast  L.  Ins.  Co.  63  Or.  427, 
128  Pae.  427;  Menzel  v.  Primm,  6  Cal. 
App.  204,  91  Pac.  764;  Spitz  v.  Morse, 
104  Me.  447,  72  Atl.  178;  Merchants 
Nat.  Bank  v.  Bentel,  166  Gal.  473,  1S7 
Pac.  25 ;  Exchange  Nat.  Bank  v.  Hunt, 
76  Wash.  513,  136  Pac.  224. 

It  is  not  necessary  that  proceedings 
be  taken  against  the  principal,  or  even 
that  securities  of  the  principal  should 
be  first  exhausted;  in  fact,  the  rem- 
edies against  the  principal  may  even 
become  barred,  and  still  the  guaran- 
tor be  held. 

Einsel  v.  Ballou,  ISl  Cal.  754,  91 
Pac.  620;  Carver  t.  Steele,  116  Cal. 
116,  68  Am.  St.  Rep.  166,  47  Pac.  1007; 
Boschetti  v.  Morton,  23  Cal.  App.  326, 
187  Pac.  1085. 

The  creditor  may  even  go  so  far  aa 
to  release  the  principal  debtor,  and 
still  look  to  the  guarantor  for  reim- 
bursement. 

Bothfeld  V.  Gordon,  190  Mass.  567, 
6  L.R.A.(N.S.)  764,  112  Am.  St.  Rep. 
341,  77  N.  E.  639;  Loos  v.  McCormack, 
107  App.  DiT.  8,  95  N.  Y.  Supp.  1141; 
Davis  V.  McEven  Bros.  113  C.  G.  A. 
229, 193  Fed.  305;  Bagley  v.  Cohen,  121 
CaL  604,  58  Pac.  1117;  Frost  v.  Har- 
bert,  20  Idaho,  336,  38  L.R.A.(N.S.) 
876,  118  Pac.  1095. 

If  there  is  not  a  present  intent  to 
release  the  prior  obligation  and  par- 
ties, there  is  no  novation  of  contract. 

E.  Martin  &  Go.  v.  Brosnan,  18  Gal. 
App.  477,  128  Pac.  660;  Parkside  Real- 


ty Co.  V.  MacDonald,  166  Cal.  426,  187 
Pac.  21 ;  United  States  v.  Grover,  227 
Fed.  181;  Carpy  v.  Dowdell,  131  Cal. 
495,  63  Pac.  778. 

The  creditor  may  release  the  prin- 
cipal debtor  and  still  hold  the  guar- 
antor, if  he  makes  it  apparent  at  the 
time  of  the  release  that  he  is  reserv- 
ing his  remedy  against  the  guarantor. 

Mueller  v.  Dobschuetz,  89  111.  176; 
Dean  v.  Rice,  63  Kan.  691,  66  Pac.  992; 
Tobey  v.  Ellis,  114  Mass.  120;  National 
Park  Bank  v.  Koehler,  137  App.  Div. 
785,  122  N.  Y.  Supp.  490;  RockviUe 
Nat.  Bank  v.  Holt,  68  Conn.  626,  18 
Am.  St.  Rep.  293,  20  Atl.  669. 

A  guarantor  who  consents  to  a 
change  in  his  principal's  obligation 
cannot  thereafter  claim  that  he  has 
been  discharged  by  the  change  in  the 
obligation. 

Gnarini  v. ,  Swiss-American  Bank, 
162  Cal.  181,  121  Pac.  726;  Pacific 
Press  Pub.  Co.  v.  Loofbourow,  129 
Gal.  24,  61  Pac.  944. 

A  transfer  of  a  note  does  not  re- 
lease or  discharge  a  guarantor  or  a 
codebtor.  Such  a  transfer  does  not 
amount  to  payment. 

Black  V.  Sippy,  15  Or.  674,.  16  Pac. 
418;  Spitz  V.  Morse,  104  Me.  447,  72 
Atl.  178. 

Defendant's  conduct  is  such  that,  in 
the  absence  of  all  other  rules,  he 
would  now  be  estopped  to  claim  that 
he  is  released  on  hia  guaranties. 

Knoebel  v.  Kircher,  33  111.  308; 
Brown  v.  Abbott,  110  111.  162;  Bo- 
gardus  v.  Phoenix  Mfg.  Co.  134  111. 
App.  456. 

The  guarantor  is  entitled  to  the 
benefit  of  the  partial  satisfaction,  but 
is  not  discharged  thereby. 

Western  Nat.  Bank  v.  Wittman,  31 
Cal.  App.  615,  161  Pac.  137. 

In  California,  a  stockholder'  is  not 
secondarily  liable  for  the  debts  of  a' 
corporation,  but  is  primarily  liable, 
and  occupies  the  position  of  a  prin- 
cipal debtor  to  the  creditors  of  the 
corporation. 

Eva  V.  Andersen,  166  Cal.  420,  137 
Pac.  16;  Trindade  v.  Atwater  Canning 
&  Packing  Co.  —  Cal.  App.  — ,  128 
Pae.  756 ;  Niles  State  Bank  v.  Jennings, 
22  Cal.  App.  66,  183  Pac.  329;  Buttner 
V.  Adams,  149  G.  C.  A.  316,  236  Fed. 
105. 

The  release  of  one  of  several  joint 
debtors  in  no  wise  discharges  the  oth- 
ers. 

Northern  Ins.  Co.  v.  Potter,  63  Cal. 
167;  French  v.  McCarthy,  126  Cal.  608, 
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58  Pac.  154;  Elizalde  v.  Murphy,  146 
Cal.  168,  79  Pac.  966. 

A  stockholder'a  liabili^  is  founded 
upon  contract. 

Kennedy  v.  California  Sav.  Bank,  97 
Cal.  93,  33  Am.  St.  Rep.  168,  31  Pac. 
846. 

And  may  be  waived  or  modified  by 
contract. 

Wells  T.  Black.  117  Cal.  160.  37 
L.R.A.  619,  59  Am.  St.  Rep.  162,  48 
Pac.  1090;  Kohn  t.  Sacramento  Elec- 
tric, Gas  &  R.  Co.  168  Cal.  7,  141  Pac. 
626. 

A  guaranty  covering  a  certain  trans- 
action cannot  be  made  to  cover  other 
transactions,  or  persons,  than  those 
designated  in  the  guaranty. 

Evansville  Nat.  Bank  v.  Kaufmann, 
93  N.  Y.  273,  45  Am.  Rep.  204;  Ed- 
mondston  v.  Drake,  5  Pet.  622,  8  L.  ed. 
251;  Mason  v.  Standard  Distilling  & 
Distributing  Co.  85  App.  Div.  520,  83 
N.  Y.  Supp.  343;  First  State  Bank  v. 
Boetcher,  154  Wis.  444,  143  N.  W.  172. 

No  one  can  take  advantage  of  a 
guaranty  but  the  person  to  whom  it 
runs,  or  his  assignee. 

Postlethwaite  v.  Minor,  168  Cal.  227, 
142  Pac.  65. 

Liability  cannot  be  extended  by  any 
contract  which  a  corporation  may 
make  after  the  incurring  of  a  debt. 
His  liability  is  on  the  original  debt, 
and  any  attempt  to  extend  this  debt 
in  no  wise  affects  his  liability. 

Goodall  V.  Jack.  127  Cal.  258,  69  Pac. 
575;  Santa  Rosa  Nat.  Bank  v.  Barnett, 
125  Cal.  407,  58  Pac.  85;  Winona  Wag- 
on Co.  V.  Bull,  108  Cal.  1.  40  Pac.  1077; 
Clark  V.  Berlin  Realty  Co.  38  Cal.  App. 
50,  164  Pac.  833. 

Defenses  based  upon  releases,  dis- 
charges, and  exoneration  must  be  spe- 
cially pleaded.  If  not  so  pleaded, 
they  are  waived  and  cannot  be  taken 
advantage  of. 

San  Pedro  Lumber  Co.  v.  Reynolds, 
121  Cal.  78,  53  Pac.  410;  Coles  v.  Souls- 
by,  21  Cal.  50;  McGinn  v.  Willey,  24 
Cal.  App.  303,  141  Pac.  49;  Bishop  v. 
Hart,  114  Iowa,  96,  86  N.  W.  218; 
Sentinel  Co.  v.  Smith,  143  Wis.  377,  127 
N.  W.  943;  National  Radiator  Co.  v. 
Hull,  79  App.  Div.  109,  79  N.  Y.  Supp. 
619. 

Olney,  J.,  delivered  the  opinion  of 
the  court: 

This  ia  an  appeal  by  the  defend- 
ant from  a  money  judgment  against 
him.  The  following  facts  appear 
without  dispute:    The  defendant 
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and  two  men  by  the  name  of  Pike 
were  stockholders  and  officers  of  a 
corporation  known  as  the  Pike  Wool- 
en Company,  and  the  defendant  and 
one  of  the  Pikes  executed  to  the 
plaintiffs  a  joint  guaranty  of  any  in- 
debtedness that  the  Woolen  Com- 
pany might  incur  to  t^em.  The 
Woolen  Company  did  incur  such  an 
indebtedness  in  the  sum  of  $4,436.- 
81.  Thereafter  the  Woolen  Com- 
pany became  embarrassed  financial- 
ly, and,  for  the  purpose  of  arranging 
its  indebtedness,  executed  two  notes, 
one  for  $6,000  and  one  for  $7,000  in 
favor  of  a  representative  of  its  cred- 
itors, including  the  plaintiffs.  These 
notes  represented  the  aggregate  of 
the  debts  due  the  creditors,  includ- 
ing the  debt  to  the  plaintiffs.  The 
note  for  $6,000  w^s  signed  by  the  de- 
fendant's coguarantor.  Pike,  and  his 
wife,  as  well  as  by  the  company,  and, 
as  security  for  its  payment,  Pike  and 
his  wife  also  executed  a  deed  of 
trust  of  certain  property  of  their 
own.  .The  court  finds,  and  we  may 
assume  that  the  finding  is  justified 
by  the  evidence,  that  the  d^endant 
consented  to  the  plaintiffs  taking 
these  notes.  Payments  were  made 
on  the  notes  from  time  to  time,  but 
finally  the  Woolen  Company  de- 
faulted upon  them,  and  the  payee  of 
the  notes,  the  representative  of  the 
creditors,  threatened  to  sell  the 
property  of  the  Pikes  covered  by  the 
trust  deed.  Thereupon  the  Pikes,  or 
one  or  the  other  of  them,  arranged 
with  the  payee  of  the  notes  for  their 
purchase  or  return  upon  the  pay- 
ment of  $5,000. 

The  defendant  claims  that  the  ar- 
rangement was  for  the  purchase  of 
the  notes,  and  the  plaintiffs  claim 
that  it  was  for  the  return  of  the 
notes  to  the  Woolen  Company.  Bnt» 
whatever  may  have  been  the  nego- 
tiation between  the  Pikes  and  the 
payee,  the  thing  that  was  finally 
done  was  that,  in  consideration  of 
$5,000  paid  him,  the  payee  of  the 
notes  indorsed  them  to  one  of  the 
Pikes.  The  uncontradicted  testi- 
mony also  is  that  the  notes  remained 
outstanding  as  obligations  of  the 
Woolen  Company,  and  that  the 
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$5»000  which  was  paid  for  the  notes 
was  obtained  by  Pike  from  a  third 
person  by  a  second  hypothecation  of 
his  property.  The  $5,000  was  dis- 
tributed by  the  payee  of  the  notes 
among  the  creditors  whom  he  repre- 
sented, in  proportion  to  their  claims. 
Including  their  share  of  this,  the 
plaintiffs  received  on  account  of 
their  claim  against  the  Woolen  Com- 
pany a  total  of  $2,174.03,  leaving  a 
balance  of  $12,262.78,  on  which  they 
received  nothing. 

Under  tiiese  circumstances  the 
pliuntiffs  brought  the  present  action 
against  the  defendant;  the  com- 
plaint containing  two  counts,  one  on 
the  joint  guaranty  of  the  defendant 
and  Pike  for  the  recovery  of  the  un- 
paid balance  mentioned,  and  the 
other  on  the  defendant's  liability  for 
his  proportion  of  that  balance  as  a 
stockholder  of  the  Woolen  Com- 
pany. The  answer  of  the  defendant 
pleaded  payment  of  the  obligation  of 
the  Woolen  Company  to  the  plain- 
tiffs, and  also  set  out  as  a  separate 
defense  the  facts  stated  above  with 
reference  to  the  giving  of  the  two 
notes  and  their  subsequent  transfer 
to  Pike.  The  trial  court  found  that 
the  original  indebtedness  of  the 
Woolen  Company  to  the  plaintiffs 
had  not  been  paid,  and  also,  in  effect, 
that  the  facts  alleged  as  a  separate 
defense  were  not  true.  This  latter 
finding  must  have  been  an  inadvert- 
ence, for  the  facts  stated  appear 
without  conflict,  and  for  the  most 
part  in  the  testimony  for  the  plain- 
tiffs, as  well  as  in  tiiat  for  the  de- 
fendant. This  Anding  must  there- 
fore be  considered  as  not  sustained 
by  the  evidence.  The  trial  court 
concluded  that  the  plaintiffs  were 
entitled  to  recover  on  both  counts, 
and  gave  judfi^ent  to  that  effect. 

It  would  seem  to  be  quite  evident 
that  the  plaintiffs  cannot  recover 
against  the  defendant  as  the  guar- 
antor of  a  debt  of  the  Woolen  Com- 
pany, or  as  a  stockholder  of  the  com- 
pany proportionately  liable  for  its 
debt,  if  the  plaintiffs  had,  before  the 
commencement  of  their  action, 
parted  with  the  debt  which  is  the 
basis  of  the  action.   The.  real  ques* 
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tion  in  the  case  ib:    Had  they  so 

parted? 

No  question  is  made  but  that  the 
original  debt  of  the  Woolen  Com- 
pany to  the  plaintiffs  was  covered 
into  the  two  notes  given  the  repre- 
sentative of  the  creditors.  There  is 
question  made  as  to  whether  the  two 
notes  were  taken  in  payment.  The 
question,  however,  would  seem  to  be 
one  largely  as  to  the  use  of  terms^ 
since  the  fact  is  clear  that  the  notes 
were  simply  taken  in  ordinary 
course  for  what  had  previously  been 
open  accounts.  It  is  well  established 
that  in  such  a  case  ^  ^ 

the  indebtedness  for  JUVn^  «  "17" 
which  the  notes  are  S"*,,*;/"*"*" 
taken  is  not  paid  in 
the  sense  that  it  is  absolutely  dis- 
charged. If  default  be  made  upon 
the  notes,  an  action  can  be  main- 
tained upon  the  original  indebted- 
ness, as  if  the  notes  had  never  been 
given. 

■  But,  on  the  other  hand,  the  notes 
evidence  the  debt,  and  if  they  are 
transferred  the  debt  is  transferred 
with  them,  and  the  original  creditor 
can  thereafter  maintain  no  action 
upon  it.  It  no  long- 
er belongs  to  him.  ^nV^V^c"o:.t 
That  the  original  -tr.n.ie*  oi 
debt  for  which  a  ro^^r""""** 
note  has  been  taken 
passes  with  the  transfer  of  the  note 
was  directly  decided  in  Goldman  v. 
Murray,  164  Cal.  419,  129  Pac.  462. 
There  the  plaintiff  brought  an  action 
to  recover  from  the  defendant,  as  a 
stockholder  of  a  certain  corporation, 
his  proportion  of  a  certain  indebted- 
ness of  the  corporation.  It  appeared 
that  the  corporation  had  been  origi- 
nally indebted  for  money  advanced 
to  it,  and  gave  its  note  to  its  creditor 
for  the  amount.  The  creditor  then 
transferred  the  note  to  the  plaintiff. 
The  trial  court  found  the  note  to  be 
invalid  as  against  the  corporation^ 
because  of  want  of  authority  for  its 
execution,  but  found  that  the  origi- 
nal indebtedness  of  the  corporation 
had  been  assigned  by  the  original 
creditor  to  the  plaintiff,  and  granted 
a  recovery  upon  it.  On  appeal;  this 
finding  of  an  assignment  was  at- 
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tacked  as  npt  supported  by  the  evi- 
dence. The  only  evidence  on  the 
point  was  that  the  note  had  been 
transferred  to  the  plaintiff.  It  was 
held  that  this  was  enough ;  that  the 
tr^sfer  of  the  note  was  in  fact  a 
transfer  of  the  original  debt  as  be- 
tween the  original  creditor  and  the 
plaintiff,  although  the  note  was  void 
as  to  the  corporation.  If  the  trans- 
fer of  a  void  note  be  in  effect  an  as- 
signment  of  the  indebtedness  which 
it  was  intended  to  evidence,  much 
more  must  the  transfer  of  a  valid 
note  be  in  effect  an  assignment  of 
the  indebtedness  whicii  it  does  in 
fact  evidence.  See  also  7  Cyc.  816; 
Harris  v.  Johnston,  3  Granch,  317, 
2  L.  ed.  452 ;  Looney  v.  District  of 
Columbia,  113  U.  S.  268,  28  L.  ed. 
974.  5  Sup.  Ct.  Rep.  463;  Davis  v. 
Reilly  [1898]  1  Q.  B.  1, 66  L.  J.  Q.  B. 
N.  S.  844,  77  L.  T.  N.  S.  399,  46 
.Week.  Rep.  96. 

In  the  present  case,  there  is  no 
question  as  to  the.  fact  of  the  trans- 
fer of  the  notes  taken  for  the  in- 
debtedness of  the  Woolen  Company. 
They  were,  as  we  have  said,  indorsed 
and  delivered  to  Pike  by  the  payee, 
the  representative  of  the  Woolen 
Company's  creditors,  upon  the  pay- 
ment to  him  of  $5,000.  The  indorse- 
ments were  special;  that  is,  to  the 
order  of  Pike.  There  is  no  escape 
from  the  conclusion  that  by  this 
transfer  the  creditors  parted,  not 
only  with  the  notes,  but  with  the 
debts  for  which  the  notes  were 
given.  In  other  words,  when  the 
plaintiffs  brought  this  action,  they 
were  not  the  owners  of  or  interested 
in  the  obligation  whose  guaranty 
they  seek  to  enforce  in  one  count, 
and  the  stockholder's  liability  per- 
taining to  which  they  seek  to  en- 
force in  the  other. 

The  plaintiffs  seek  to  avoid  this 
conclusion  by  the  claim  that  the 
payee  did  not  intend  to  sell  the  notes 
to  Pike,  but  to  return  them  to  the 
Woolen  Company,  and  rely  upon  tes- 
timony of  the  payee  to  that  effect 
.But,  whatever  he  intended,  the  thing 
which  he  did  was  to  transfer  the 
notes  by  indorsement  and  delivery, 
and  the  legal  ^ect  of  that  which  he 


did  cannot  be  varied  in  this  action,  to 
which  Pike  is  not  a  party,  by  evi- 
dence that  he  intended  something 
else.  There,  is,  in  fact,  no  evidence 
here  sufficient  to  warrant  a  reforma- 
tion of  his  transaction  with  Pike; 
but,  even  if  there  were,  it  would  be 
immaterial.  Until  the  transaction  ib 
reformed,  and  the  transfer  in  effect 
canceled,  something  which  can  be 
done  only  in  an  action  against  Pike, 
the  transfer  must  be  given  effect 
As  long  as  the  transfer  stands  un- 
canceled, the  Woolen  Company  is 
liable  to  Pike  upon  the  notes.  To 
hold  that  it  was  also  liable  to  the 
plaintiffs  upon  the  original  indebted- 
ness for  which  the  notes  were  given 
would  be  to  subject  it  to  a  double  lia- 
bility for  the  same  obligation. 

If  the  plaintiffs  are  not  the  own- 
ers of  the  obligation  of  the  Woolen 
Company,  as  we  believe  it  is  plain 
they  are  not,  it  would  seehi  to  follow 
almost  as  of  course  that  they  can- 
not recover  on  a  guaranty  of  that 
obligation,  or  upon  the  defendant's 
liability  as  a  stock-  o— «-tT-wk. 
holder  for  his  pro-  "^r  re«oTer 
portion  of  it.  WhaU 
ever  rights  may  exist  in  these 
respects  would  seem  plainly  to  be  in 
Pike  as  the  owner  of  the  notes  which 
evidence  the  bttkic  obligation. 
Plaintiffs'  counsel,  nevertheless,  con- 
tend to  the  contrary  in  respect  to 
the  guaranty,  their  argument  being 
that  the  obligation  of  the  guarantor 
is  an  independent  obligation,  which, 
of  course,  it  is,  in  a  sense,  and  there- 
fore not  transferred  by  a  transfer 
of  the  obligation  guaranteed,  and 
cite  Black  v.  Sippy,  15  Or.  574,  16 
Pac.  418,  as  in  point.  An  exam- 
ination of  this  case  shows,  however, 
that  it  is  rather  an  authority  for  the 
view  we  have  expressed.  A  statute 
of  Oregon  made  both  husband  and 
wife  liable  for  supplies  furnished  the 
family.  The  defendant's  husband 
purchased  certain  family  supplies, 
and  gave  his  note  for  the  purchase 
price.  The  firm  which  furnished 
the  supplies  then  assigned  the  note 
to  the  plaintiff,  and,  the  note  not 
being  paid,  the  plaintiff  brought 
suit,  not  against  the  husband  on  his 
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note,  but  against  the  wife  upon  her 
statutory  liability.  If,  under  these 
circumstances,  it  had  been  held  that 
the  obligation  of  the  wife  had  not 
passed  to  the  assignee  of  the  note, 
but  remained  in  tiie  assignor,  in 
whose  favor  the  obligation  was 
originally  incurred,  the  case  might 
perhaps  be  considered  as  tending  to 
sustain  the  position  of  plaintiffs' 
counsel  here.  But  that  is  exactly 
what  was  not  held.  On  the  con^ 
trary,  it  was  held  that  the  transfer 
of  the  note,  evidencing  as  it  did  the 
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debt,  transferred  the  wife's  liability 
for  the  debt,  and  the  assignee  of  the 
note,  was  allowed  to  recover  against 
her.  The  decision  would  seem  to  be 
very  closely  in  point  here  in  favor  of 
the  view  we  have  expressed.  In  any 
case,  the  correctness  of  that  view 
seems  to  us  almost  self-evident. 
Judgment  reversed. 

We  concur:  Angellotti,  Ch.  J., 
Shaw,  J.;  Wilbur,  J.;  Ltarnon,  J.; 
Lawlor,  J. 

Petition  for  rehearing  denied 
July  15,  1920. 


ANNOTATION. 

Tramfer  of  notes     carrymg  die  ocigiiMl  dann  for  iriudi  note  vrat  given. 


As  to  indorsement  of  bank  checks  as 
carrying  the  title  or  right  incident  to 
the  original  claim  for  which  the  check 
was  given,  see  note  in  1  A.L.R.  454. 

It  is  assumed  in  the  present  discus- 
sion that  the  note  does  not  amount  to 
payment  of  the  original  claim,  but  that 
the  payee  had,  at  least  prior, to  the 
transfer,  the  option  of  suing  either  on 
the  oriffinal  claim  or  upon  the  note. 
In  this  state  of  facts  the  question  un- 
der annotation  presents  itself;  wheth- 
er by  transferring  the  note,  the  payee 
transfers  this  right  to  bring  action 
upon  the  original  consideration. 

There  is  a  difference  of  opinion  up- 
on this  question.  According  to  some 
cases,  the  transfer  of  a  note  given  for 
a  debt  passes  to  the  transferee  any 
right  to  sue  upon  the  original  claim 
for  which  the  note  was  given.  Taylor 
T.  Perry  (1872)  48  Ala.  240;  Goldman 
V.  Murray  (1912)  164  Cat  419,  129 
Pac.  462;  Ellison  v.  Henion  (report- 
ed herewith)  ant^  444;  Black  v. 
Sippy  (1888)  16  Or.  674,  16  Pac.  418. 
The  indorsee  of  a  non-negotiable  draft, 
which,  it  was  held,  could  not  be  de- 
clared on  as  such,  was  held  entitled 
to  recover  on  the  common  money 
count,  against  the  acceptor,  in  .Weston 
V.  Penniman  (1817)  1  Mason,  306,  Fed. 
Cas.  No.  17,465.  The  court  says  that, 
by  his  acceptance,  the  acceptor  under- 
took to  hold  the  proceeds  for  the  ac- 
count of  such  person  as  should,  by  the 
indorsement  or  order  of  the  payee, 
11  A.LJt.-^. 


entitle  himself  to  the  proceeds;  that 
the  plaintiff  was  tiie  regular  indorsee 
or  appointee  of  the  paye^  and,  after 
notice  of  this  fact,  the  acceptor  must 
be  considered  as  holding .  the  money 
for  his  use,  and  under  such  circum- 
stances the  law  will  imply  a  promise 
to  pay  the  same  over  to  him. 

Accordingly  the  transferrer  can  no 
longer  sue  on  the  original  claim.  EL- 
LISON V.  HBNlOM  (reported  herewith) 
ante,  444;  but  the  transferee  can 
(Taylor  v.  Perry  (Ala.) ;  Goldman  v. 
Murray  (Cal.) ;  and  Black  v.  Sippy 
(Or.)  supra).  An  indorsee  of  drafts 
given  for  the  price  of  a  church  clock 
was  held  entitled  to  maintain  an  ac- 
tion of  assumpsit  for  the  price  of  the 
clock,  against  those  who  bought  it,  in 
Davidson  v.  Bridgeport  (1881)  8  Conn. 
472.  But  in  that  case  the  motion 
stated  not  only  that  the  drafts  were 
negotiated,  but  also  that  all  the  rights 
of  the  vendor  of  the  clock  to  the  sum 
due  from  the  defendants  for  the  clock 
were  indorsed  and  delivered  to  the  in- ' 
dorsee  of  the  draft. 

These  courts  proceed  upon  the  the- . 
ory  that  the  transfer  of  a  note  oper- 
ates to  constitute  the  transferee  l^e 
party  really  interested  in  the  debt  for 
the  payment  of  which  the  note  was 
made.  Taylor  v.  Ferry  (Ala.)  supra. 
In  holding  that  the  transfer  of  corpo- 
rate notes  by  the  payee  thereof  to  an- 
other, for  a  valuable  consideration, 
passes  to  the  transferee  the  original 
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indebtedness  for  which  the  notes  were 
given,  notwithstanding  the  notes  them- 
selves were  invalid,  the  court  in  Gold- 
man V.  Murray  (1912)  164  Cal.  419, 
129  Pac.  462,  says :  "The  intent  of  the 
parties — of  Bowen  on  the  one  hand 
to  assign,  and  of  the  plaintiff  on  the 
other  to  accept,  the  assignment  of  the 
corporation  indebtedness — thus  clear- 
ly evidenced  by  the  transaction  be- 
tween them,  is  not  affected  by  the  for- 
tuitous circumstance  that  the  notes 
themselves  were  invalid  as  corpora- 
tion obligations.  They  still  had  valid- 
ity, not  as  negotiable  instruments,  but 
as  evidencing  the  contract  between 
Bowen  and  the  plaintiff,  and  this  con- 
tract amounted  to  a  valuable  equitable 
assignment.  First,  since  no  precise 
form  of  words  or  writing  is  necessary 
to  the  establishment  of  an  equitable 
assignment,  it  matters  not  whether  the 
notes  were  or  were  not  the  valid  obli- 
gations of  the  corporation.  They  still 
afforded  evidence  of  what,  as  between 
themselves,  the  plaintiff  and  the  wit- 
ness Bowen  proposed  to  do,  and  did, 
with  the  indebtedness  owed  to  the  lat- 
ter by  the  corporation.  Second,  as  we 
have  seen,  the  acknowledgment  and 
acceptance  by  the  corporation  of  the 
assignment  of  the  debt  of  Bowen  to 
plaintiff  were  not  essential  to  the  va- 
lidity of  the  assignment;  and,  third, 
while  authority  is  divided  upon  the 
question  of  the  equitable  assignabili- 
ty of  a  portion  of  a  debt  or  fund  be- 
fore acceptance,  the  sounder  view,  we 
take  it,  ia  that  expressed  in  1  Daniel 
on  Negotiable  Instmments,  S  23,"  to 
the  effect  that  while  the  assignment  of 
the  note  may  not  be  an  assignment  at 
law,  yet,  in  equity,  it  amounts  to  an 
assignment  of  the  original  claim. 

Other  cases  take  the  view  that  the 
'transfer  of  a  bill  or  a  note  does  not 
pass  to  the  transferee  a  right  of  ac- 
tion on  the  original  cOrfsideration  for 
which  the  note  was  given.  Battle  v. 
Coit  (1863)  26  N.  Y.  404;  Ottenheimer 
V.  Cook  (1872)  lOHeisk.  (Tenn.)  309. 
That  no  action  can  be  maintained  on 
the  original  consideratiofi  by  a  second 
indorsee  seems  to  be  the  theory  of 
Cason  V.  Wallace  (1868)  4  Bush  (Ky.) 
388,  although  the  opinion  indicates 
tiiat  an  action  on  the  original  con- 
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sideration  might  have  been  brought  by 
a  first  indorsee.  The  reason  for  this 
is  not  apparent.  The  transfer  of  a 
note  given  by  a  mortgagor,  the  amount 
whereof,  when  paid,  to  apply  on  the 
bond  and  mortgage,  does  not  operate 
as  an  assignment  pro  tanto  of  the 
mortgage.  Fitch  v.  McDowell  (1895) 
145  N.  Y.  498,  40  N.  E.  205. 

The  theory  of  these  cases  is  well 
expressed  by  the  court  in  Battle  v. 
Coit  (N.  Y.)  supra,  as  follows:  "It 
is  a  maxim  of  the  law  that  the  incident 
shall  pass  by  the  grant  of  the  prin- 
cipal, but  not  the  principal  by  the 
grant  of  the  incident.  The  sale  by 
Battle  to  his  copartners  of  his  inter- 
est in  the  partnership  property  creat- 
ed a  debt  in  his  favor,  for  the  price  of 
the  property  and  the  drafts  which  he 
took  were  merely  the  evidences  of  the 
debt,  and  not  the  debt  itself.  As  be- 
tween the  parties  to  the  sale,  the  debt 
was  the  principal  and  the  drafts  the 
accessory.  They  were  mere  securities 
for  the  payment  of  the  debt.  Had  Bat- 
tle assigned  the  debt  to  the  bank,  such ' 
assignment  might  have  operated  as  an 
equitable  assignment  of  the  drafts, 
within  the  principle  that  whatever 
transfers  a  debt  carries  with  it  the 
securities  for  the  debt.  But  the  trans- 
fer of  an  accessory  to  a  debt  does  not 
transfer  the  debt;  accessoriura  non 
trahit  principale.  Broom,  Legal  Max- 
ims, 369,  fol.  6.  When  the  principal 
and  incident  are  separable,  and  the 
incident  is  transferred,  it  becomes  the 
principal  as  between  the  parties  to 
the  transfer,  and  the  principal  to 
which  it  was  originally  an  accessory 
becomes  either  absolutely  extinguished 
or  temporarily  suspended.  Bills  of 
exchange  and  promissory  notes,  pay- 
able at  a  future  day,  received  by  a 
vendor  of  chattels  of  his  vendee,  or  by 
a  creditor  of  his  debtor,  not  as  abso* 
lute  payment,  are  within  this  class. 
.  .  .  No  case  can  be  found  in  our 
own  courts,  except  Rose  v:  Baker 
(1852)  13  Barb.  (N.  Y.)  230,  to  sus- 
tain the  claim  made  by  the  Canal  Bank 
of  Lockport  that  the  suspended  right 
of  action  upon  the  original  considera- 
tion for  which  Battle  took  the  drafts 
passed  to  the  bank  by  the  simple  trans- 
fer to  it  of  the  drafts.    The  decision- 
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in  that  case  i&  erroneous,  except  so 
far  as  it  is  based  upon  tite  actual  as- 
signment of  the  original  consideration 
to  the  plaintiff,  and  such  error  was 
the  result  of  a  misapplication  of  the 
rule  that  a  purchaser  of  a  debt  is  en- 
titled to  all  the  additional  securities 
for  it,  though  not  expressly  named  in 
the  toansf  er.  Neither  in  that  case,  by 
the  iransfer  of  the  notes,  nor  in  the 
one  under  consideration  by  the  trans- 
fer of  the  drafts,  was  the  debt  trans- 
ferred for  which  the  notes  and  drafts 
were  received,"  The  court  then  refers 
to  the  rule  that  securities  for  a  note 
pass  upon  a  transfer,  and  continues : 
'3ut  Battle's  right  of  action  against 
all  the  purchasers  of  bis  interest  in 
the  copartnership  property,  after  the 
maturity  of  the  drafts,  cannot  be  re- 
garded as  a  collateral  security  for  the 
payment  of  the  drafts.  At  most,  it 
can  only  be  considered  as  collateral 
security  for  the  payment  of  the  origi- 
nal debt,  for  the  unpaid  purchase  mon- 
«y.  Conceding  that  this  right  of  ac- 
tion was  assignable,  and  doubtless  it 
was  assignable,  it  did  not  pass  by  the 
transfer  of  the  drafts,  and,  not  being 
otherwise  assigned,  the  Canal  Bank  of 
Lockport  was  not  the  owner  of  the 
right  of  action,  or  cause  of  action,  in 
this  case,  and  Battle's  release  was  a 
perfect  bar  to  the  action  by  the  bank 
in  his  name.  For  these  reasons  the 
judgment  should  be  afllrmed."  Some 
doubt  is  thrown  upon  the  correctness 
of  the  decision  in  Battle  v.  Coit,  in  the 
subsequent  case  of  Dintruff  v.  Critten- 
den (1873)  1  Thomp.  &C.  (N.  Y.)  143. 
In  the  Dintruff  Case,  the  court  refers 
to  the  decision  in  Bolen  v.  Crosby 
(1872)  49  N.  Y.  187,  to  the  effect  that 
the  assignment  of  a  judgment  carries 
with  it  the  claim  upon  which  it  was 
founded,  and  all  claims  collateral  or 
incidental  to  it,  and  says  that  the 
Bolen  Case  is  a  strong  one  "upon  the 
point  that  the  transfer  of  the  obliga- 
tion given  for  a  debt  passes  all  other 
liabilities  for  the  collection  of  such 
debt,  and  I  think,  in  principle,  over- 
rules the  case  of  Battle  v.  Coit."  The 
actual  decision  in  Dintruff  v.  Critten- 
den, is  based  upon  the  fact  that  there 
waa  an  assignment  of  the  right  of  ac- 
tion on  the  original  claim.  See  infra. 


In  Ottenheimer  v.  Cook  (1872)  10 
Heisk.  (Tenn.)  809,  the  note  trans- 
ferred was  void  because  of  usury,  and 
the  court,  in  holding  that  the  assign- 
ment thereof  did  not  pass  a  right  of 
action  on  the  original  claim,  says: 
"If  the  payee  had  sued  on  the  origi- 
nal consideration,  he  could  not  have 
used  the  note  to  establish  the  debt; 
nor  could  the  maker  have  used  it  to 
show  that  the  pre-existing  debt  ^as 
extinguished.  It  could  not,  therefore, 
be  used  for  any  purpose  to  predicate 
a  right  upon,  it  not  being  voidable 
merely,  but  absolutely  void.  The  as- 
signment of  the  note,  then,  of  itself, 
did  not  operate  to  transfer  to  the  com- 
plainant the  right  of  action  the  assign- 
or may  have  had  upon  the  original 
consideration.  This  could  only  have 
been  done  by  a  contract  between  the 
parties  independent  of  the  indorse- 
ment of  the  note,  which  is  neither  al- 
leged nor  proven  to  have  been  made." 

In  Bischof  v.  Coffelt  (1864)  6  Ind. 
23,  an  action  in  assumpsit  by  the  as- 
signee on  two  promissory  notes,  the 
court  states  that,  "had  the  payee  of 
the  notes  been  the  plaintiff,  he  might 
have  recovered  the  real  value  of  the 
cloth  [for  the  purchase  price  of  which 
the  notes  were  given]  under  the  com- 
mon count.  But  Bischof  is  only  as- 
signee." 

The  transferer  of  the  note  may  as- 
sign the  right  of  action  on  the  original 
claim  in  transferring  the  note,  and  if 
he  has  done  so  the  transferee  of  the 
note  and  claim  may  maintain  an  action 
on  the  latter.  The  holder  of  the  note 
in  Dintruff  v.  Crittenden  (1873)  1 
Thomp.  &  C.  (N.  Y.)  143,  was  held 
entitled  to  sue  on  the  oris^nal  claim. 
The  transferee  of  the  note  received 
from  the  payee,  after  the  dishonor  of 
the  note,  an  explicit  parol  surrender 
of  all  control,  or  a  transfer  of  all  right 
to  enforce  the  original  debt.  This  was 
held  to  amount  to  a  clear  equitable 
assignment  or  transfer,  authorizing 
the  holder  to  sue  upon  the  original 
indebtedness  in  €he  same  manner  and 
to  the  same  extent  as  the  payee  might 
have  done  originally,  or,  if  he  had 
ti^en  back  the  note,  on  the  surrender 
of  the  note  at  Uie  trial. 

The  action  in  the  reported  case 
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(Ellison  v.  Henion,  ante,  444) 
was  by  the  transferrer  of  the  note. 
In  that  case,  the  right  of  the  trans- 
ferrer to  maintain  the  action  is 
denied  on  the  ground  that  the  right 
of  action  had  been  transferred  to  the 
assignee.  In  a  number  of  cases  the 
right  of  the  payee  who  has  transferred 
the  note  to  maintain  an  action  on  the 
original  consideration  has  been  denied 
on  other  grounds  ao  long  as  the  note 
is  outstanding.  Harris  v.  Johnston 
(1806)  3  Cranch  (U.  S.)  817,  2  L.  ed. 
452;  Davidson  v.  Bridgeport  (1831)  8 
Conn.  472;  Salomon  v.  Pioneer  Co-Op. 
Co.  (1885)  21  Fla.  374.  68  Am.  Rep. 
667  (draft) ;  Eckert  v.  Marhoefer 
(1916)  192  lU.  App.  154;  Woolfolk  v. 
Degelos  (1872)  24  La.  Ann.  199;  Al- 
cock  V.  Hopkins  (1860)  6  Gush. 
(Mass.)  484;  Morton  t.  Austin  (1863) 
12  Cush.  (Mass.)  389;  Battle  v.  Coit 
(1863)  26  N.  Y.  405  (obiter)  ;  McLean 
V.  Griot  (1907)  118  App.  Div.  100,  103 
N.  Y.  Supp.  129  (obiter) ;  Ex  parte 
Williams  (1882)  17  S.  C.  396;  Davis 
V.  Reilly  [1898]  1  Q.  B.  (Eng.)  1,  66 
L.  J.  Q.  B.  N.  S.  844,  77  L.  T.  N.  S. 
399,  46  Week.  Rep.  96.  But  in  Blam  v. 
Jurick  (1913)  88  Misc.  116,  144  N.  Y. 
Supp.  822,  an  action  on  an  account 
stated,  which  also  contained  counts 
for  money  loaned,  was  sustained,  al- 
though the  defendant  pleaded  that  he 
had  given  notes  for  and  on  account 
of  the  debt,  which  notes  had  been  dis- 
counted by  the  plaintiff. 

In  some  cases,  this  holding  that  the 
transferrer  cannot  maintain  the  action 
is  based  on  the  theory  that  the  taking 
of  the  note  amounts  to  a  conditional 
payment  of  the  original  consideration, 
and  tiiat  where  the  note  is  transferred, 
and  so  long  as  it  remains  in  the  hands 
of  a  transferee,  it  operates  as  an  abso- 
lute payment  of  the  original  considera- 
tion. Battle  V.  Coit  (1863)  26  N.  Y. 
405  (obiter) ;  McLean  v.  Griot  (1907) 
118  App.  Div.  100,  103  N.  Y.  Supp. 
129  (obiter) ;  Woolfolk  v.  Degelos 
(1872)  24  La.  Ann.  199  (draft) ;  Ex 
parte  Williams  (1882)  17  S.  a  396.  A 
note  taken  for  a  pre-existing  indebt- 
edness under  an  express  agreement 
that  it  was  to  be  in  payment  of  the 
debt  was  held  to  constitute  pajrment, 
where  the  note  was  subsequently  sold 


to  a  third  person,  in  W.  D.  Chemical 
Co.  T.  Teel  (1916)  200  lU.  Aj^.  118. 

The  creditor  who  receives  the  obli- 
gation of  his  debtor  for  his  debts,  and 
sells  such  obligation  for  less  than  its 
nominal  valu^,  cannot  sue  on  the  origi- 
nal debt  to  recover  the  difference. 
Donnelly  v.  District  of  Columbia 
(1886)  119  U.  S.  339,  30  L.  ed.  465.  7 
Sup.  Gt.  Rep.  276.  But  a  creditor  who 
has  accepted  his  debtor's  note  under 
the  mistaken  belief  that  the  note  rep- 
resents the  amount  due  him  is  held  sot 
precluded  from  recovering  an  addi- 
tional amount  actually  due  him,  even 
though  he  had  negotiated  the  note, 
in  Distributors  Coal  Go.  v.  Race 
(1918)  211  IlL  App.  601. 

A  tenant  who  has  given  a  note  for 
rent,  and  thereafter  paid  the  note  to 
an  indorsee  of  his  landlord,  cannot  be 
held  liable  for  rent  to  the  purchaser 
of  the  land  upon  a  foreclosure  sale. 
Hunter  v.  Henry  (1916)  —  Mo.  App. 
— ,  181  S.  W.  597.  The  court  says 
that  "after  the  creditor  has  negotiated 
the  note,  he  has  accepted  it  as  pay- 
ment of  the  debt  in  evidence." 

In  Lawrence  v.  United  States  (1896) 
71  Fed.  228,  a  materialman  who  had 
furnished  materials  for  use  in  a  build- 
ing being  erected  by  a  government 
contractor  accepted  from  the  contrac- 
tor a  draft  on  the  Treasury  Depart- 
ment for  the  amount  of  his  claim,  ud 
afterwards  sold  the  draft,  not  assnin- 
ing,  aa  far  as  the  evidence  showed, 
any  guaranty,  or  personal  liability, 
therefor.  The  draft  being  valneleas, 
it  was  held  that  the  transferee  of  the 
draft  could  not  resort  to  the  original 
account,  because  the  materialman 
could  not  do  so,  since  he  took  the  draft 
and  used  it,  selling  it  for  what  it 
would  bring. 

In  other  casw  the  transferrer  is  de* 
nied  the  right  to  recover,  on  the  the- 
ory that  upon  the  negotiation  of  the 
note  he  received  value;  that  he  is 
thereby  paid  the  original  considera- 
tion, and  cannot  recover  again.  Har- 
ris v.  Johnston  (1806)  3  Cranch  (U. 
S.)  317,  2  L.  ed.  462. 

In  other  cases,  the  holding  is  based 
on  the  technical  ground  that  an  ac- 
tion will  not  lie  for  the  price  of  goods 
for  which  a  bill  of  exchange  has  bees 
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given,  while  the  bill  is  outstanding  in 
the  bands  of  a  third  par^.  Davis  v. 
Reilljr  [1898]  1  Q.  B.  (Eng.)  1,  66  L. 
J.  Q.  B.  N.  S.  844,  77  L.  T.  N.  S.  399, 
46  Week.  Rep.  96.  The  reason  for 
denying  recovery  upon  the  original 
consideration  for  which  a  draft  after- 
wards transferred  by  the  payee  was 
given  has  been  stated  to  be,  "not  that 
the  debt  has  been  paid,  but  that  a 
saft  may  afterwards  be  brought  by  the 
indorsee,  and  so  the  party  may  be  com- 
pelled to  pay  the  debt  a  second  time." 
Davidson  v.  Bridgeport  (1831)  8  Conn. 
472  (obiter). 

If  tiie  original  creditor  takes  up  the 
paper  thus  transferred,  he  is  remitted 
to  his  original  rights^  and  may  bring 
his  action  upon  the  paper  or  upon  the 
original  consideration,  at  his  election. 
Harris  v.  Johnston  (1806)  3  Cranch 
(U.  S.)  317,  2  L.  ed.  452  (obiter) ; 
Lyman  v.  Bank  of  United  States 
(ISfil)  12  How.  (U.  S.)  225,  13  L.  ed. 
966;  Looney  v.  District  of  Columbia 
(1884)  118  U.  S.  268,  28  L.  ed.  974,  6 
Sup.  Ct.  Rep.  463;  Lawrence  v.  Unit- 
ed States  (1896)  71  Fed.  228;  David- 
son V.  Bridgeport  (1831)  8  Conn.  472 
(obiter) ;  Salomon  v.  Pioneer  Go.-op. 
Co.  (1886)  21  Fla.  374,  68  Am.  Rep. 
667  (draft);  Norton  v.  Paragon  Oil 
Can  Co.  (1896)  98  6a.  468,  25  S.  E. 
301;  Alcock  v.  Hopkins  (1860)  6  Cush. 
(Mass.)  484  (draft) ;  Lord  v.  Bigelow 
(1878)  124  Mass.  185;  Moore  v.  Jacobs 
(1906)  190  Mass.  424,  76  N.  E.  1041; 
Battle  V.  Coit  (1863)  26  N.  Y.  406 
(obiter) ;  McLean  v.  Griot  (1907)  118 
App.  Div.  100,  103  N,  Y.  Supp.  129; 
Kean  v.  Dufresne  (1817)  8  Serg.  &  K. 
(Pa.)  283;  Burden  v.  Halton  (1828) 
4  Bing.  454,  ISO  Eng.  Reprint,  842,  1 
Uoore  ft  P.  223,  6  L..  J.  C.  P.  61,  3 
Car.  &  P.  174.  The  payee  may  main- 
tain an  action  on  the  original  con- 
sideration where  the  note  has  been 
reassigned  to  him  by  separate  writing, 
provided  he  can  show  that  the  note 
has  been  lost,  or  can  produce  it  on 
trial.  Burdick  v.  Green  (1818)  15 
Johns.  (N.  Y.)  247.  It  has  been  held 
that  the  action  on  the  original  account 
may  be  maintained  by  the  original 
cr^itor,  even  after  a  suit  has  been 
broDght  on  the  note  by  the  indorsee,  if 
the  creditor  is  able  and  offers  to  bring 


the  note  into  court  and  surrender  it 
to  the  debtor.  McConnell  v.  Stettin- 
ius  (1846)  7  IIL  707.  The  transfer  of 
the  paper  does  not  extinguish  the 
original  claim.  Norton  v.  Paragon  Oil 
Can  Co.  (1896)  98  Ga.  468,  26  S.  E. 
601,  holding  ^at  a  partnership  debt 
is  not  extinguished  by  the  giving  of  a 
note  by  one  of  the  partners  upon  the 
date  of  the  dissolution,  and  the  in- 
dorsement of  such  note  hy  the  credi- 
tor. 

That  a  creditor  who  received  a  non- 
negotiable  note  or  certificate  upon  his 
debtor,  and  sold  the  same,  could  not, 
after  the  debtor  had  paid  it  to  the 
purchaser,  maintain  any  action 
against  the  Mebtor,  Is  held  in  Loon^ 
V.  District  of  Columbia  (1884)  113  U. 
S.  258,  28  L.  ed.  974,  5  Sup.  Ct  Rep. 
463. 

The  receipt  by  a  creditor  of  his 
debtor's  note  payable  to  the  debtor's 
order,  indorsed  by  the  debtor,  who 
forged  other  indorsements  thereon,  so 
as  to  give  it  negotiable  value,  his  own 
signature  being  of  no  negotiable  value, 
and  the  indorsement  and  negotiation 
thereof  by  the  creditor,  do  not  consti- 
tute a  payment  of  the  debt,  since  the 
creditor  is  bound  to  restore  the 
amount  received  from  the  negotiation 
of  the  note.  Simpson  v.  New  Orleans 
(1903)  109  La.  898,  33  So.  912. 

It  has  been  held  that  the  bill  must 
.be  in  the  vendor's  hands  at  the  com- 
mencement of  the  suit;  the  fact  that 
he  thereafter,  and  before  trial,  ac- 
quires it  so  that  he  is  able  to  sur- 
render it  on  the  trial,  is  not  sufficient 
to  sustain  the  action.  Davis  v.  Reilly 
[1898]  1  Q.  B.  (Eng.)  1,  66  L.  J.  Q. 
B.  N.  S.  844,  77  L.  T.  N.  S.  399,  46 
Week.  Rep.  96.  But  in  Burden  v.  Hal- 
ton  (1828)  4  Ring.  454,  ISO  Eng.  Re- 
print, 842,  an  action  by  a  vendor 
against  his  purchaser  for  goods  sold 
and  delivered  was  maintained  where 
bills  which)  had  been  given  to 
the  vendor,  and  had  been  trans- 
ferred by  him,  had  after  the  com- 
mencement of  the  action,  but  be- 
fore trial,  been  placed  again  in  his 
hands.  The  court  says :  "There  is  no 
evidence  of  these  bills  having  been 
transferred  to  the  indorsees  for  con- 


Digiiized  by  Google 


454  ANNO.— NOTE-^TRANSFER— ORIGINAL  CLAIM. 


sideration,  and  they  were  sent  back  to 
the  plaintiff  without  any  money  pass- 
ing. The  authorities  show  that  if  the 
bills  had  remained  in  the  hands  of 
third  persons,  that  would  have  been  a 
defense  to  the  action,  because  the  de- 
fendant might  have  been  called  on  to 
pay  them,  but  as  they  were  in  the 
hands  of  the  plaintiff,  and  overdue 
at  the  time  of  the  trial,  that  could 


never  happen."  And  in  Moore  v. 
Jacobs  (1906)  190  Mass.  424,  76  N. 
E.  1041,  a  creditor  was  held  entitled 
to  maintain  an  action  to  establish  a 
mechanic's  lien,  although  he  had  not 
taken  up  his  notes  until  after  the  fil- 
ing of  his  peti'Jon;  but  he  subsequent- 
ly took  them  up,  and  produced  them 
before  the  auditor  and  the  court  to  be 
canceled.  W.  A  E. 


SCHILLER  PUNO  COMPANY,  Appt., 

V. 

ILLINOIS  NORTHERN  UTILITIES  COMPANY. 

lUinoia*  Supreme  Court— Jfune  is,  1919, 
(288  III.  580,  123  N.  E.  631.) 

Public  utilities  —  charges  —  nullification  of  contract. 

1.  A  statute  forbidding  public  utilities  to  furnish  service  at  less  than  an 
approved  schedule  of  rates  does  not  nullify  a  contract  by  which  a  power 
company  purchased  rights  in  a  power  dam,  in  consideration  of  furnishing 
power  to  the  owner  free  of  charge. 

[See  note  on  this  question  beginning  on  page  460.] 
Property  —  rights  In.  —  scope  of  police  power. 

2.  All  property  in  a  state  is  held  on  6.  An  act  which  has  no  tendency  to 
the  implied  condition  or  obligation    affect  or  injure  the  public  health,  aafe- 


that  the  owner  will  so  use  it  as  not 
to  interfere  with  the  rights  of  others, 
and  subject  to  such  reasonable  regula- 
tions as  the  legislature  may  impose  up- 
on its  use  in  order  to  protect  the  pub- 
tic  and  others  in  the  use  of  their 
property. 

[See  22  R.  C.  L.  40.] 

—  subject  to  police  power. 

3.  Property  is  held  subject  to  the 
police  power  of  the  state  so  to  regulate 
its  use  in  a  proper  case  as  to  secure 
the  safety,  health,  morals,  good  order, 
and  general  welfare  of  the  community. 

[See  22  R.  C.  L.  40,  41.] 
Omstitutional  law  —  police  power  — 
limit. 

4.  An  unreasonable  invasion  of  pri- 
vate rights  or  impairment  of  rights  of 
property  guaranteed  by  the  Constitu- 
tion, under  the  guise  of  the  police 
power,  will  not  be  sustained. 

[See  6  R.  C.  L.  194,  236-239.] 

—  contract  —  limitation. 

5.  The  contract  clause  in  the  Fed- 
eral Constitution  does  not  prohibit 
the  state  from  passing  laws  for  the 
protection  of  the  pubic  health,  safety, 
or  morals. 

[See  6  R.  C.  L.  199.] 


ty,  morals,  or  welfare,  and  which  is 
entirely  innocent  in  character,  is  not 
within  the  police  power. 
[See  6  R.  0.  L.  238,  239.] 

—  regulation  of  rates  —  confiscation. 

7.  If  regulation  of  the  charges  and 
business  of  a  public  utility  operates  as 
a  confiscation  of  private  property,  or 
constitutes  an  arbitrary  or  unreastm- 
able  infringement  of  personal  or  prop- 
erty rights,  it  violates  the  constitu- 
tional guaranty  against  deprivation 
of  property  without  due  process  of 

[See  6  R.  C.  L.  484;  9  R.  C.  L.  1191.] 
Contract  —  sale  of  watnr  rights  for 
power  —  validity. 

8.  A  contract  by  which  one  sells  bis 
share  of  the  power  of  a  dam  in  consid- 
eration that  the  grantee  shall  supply 
him  with  power  free  of  charge  is  not 
invalid  at  common  law. 

Property  —  duty  of  government. 

9.  The  right  of  property  is  a  fan- 
damental  right,  and  its  protection  h 
one  of  the  most  important  objects  of 
government. 

[See  6  R.  G.  L.  261,  262.] 
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(2S8  III.  5S0,  123  S.  E.  631.) 

Appeal  by  complainant  from  a  decree  of  the  Circuit  Court  for  Ogle 
County  (Heard,  J.)  dissolving  a  temporary  injunction  and  dismissing  a 
bill  filed  to  enjoin  defendant,  cross  complainant,  from  turning  off  or  discon- 
tinuing the  power  to  complainant's  plant -under  an  alleged  contract  to 
supply  said  power,  and  for  the  enforcement  of  the  contract.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  C  Seyster,  for  appellant:  may  be  held  to  be  so  severe  as  to 
The  prohibition  of  the  Constitution    amount  to  a  taking,  and  to  be  forbid- 


against  the  passage  of  laws  impairing 
the  obligations  of  contracts  applies  to 
contracts  of  the  state  and  those  of  its 
agents,  as  well  as  those  between  in- 
dividuals. 

Wolff  V.  New  Orleans,  103  U.  S.  358, 
20  L.  ed.  395 ;  New  Jersey  v.  Wilson, 
7  Cranch,  164,  3  L.  ed.  303;  Providence 
Bank  v.  Billings,  4  Pet  514,  7  L.  ed. 
939;  Davis  v.  Gray,  16  Wall.  208,  21 
L.  ed.  447. 

Contracts  valid  when  made  cannot 
be  made  invalid  by  subsequent  statute 
declaring  that  they  are  unenforceable. 

8  Page.  Contr,  §  1761. 

Private  property  cannot  be  taken  or 
damaged  under  the  police  power  with- 
out making  compensation,  even  tiiough 
taken  or  damaged  to  promote  the  pub- 
lic morals,  health,  or  safety.  Much 
less  can  it  be  taken  or  damaged  to  pro- 
mote the  public  welfare. 

1  Nichols,  Em.  Dom.  tT  271-284. 

The  contracts  made  between  the' 
complainant  and  the  Oregon  Fow- 
vt  Company,  assignor  to  defendant, 
were,  in  effect,  a  reservation  to  the 
complainant  of  72.4  kilowatts  of  power 
or  energy,  and  therefore  it  should  be 
held  still  to  enjoy  it. 

Raymond  Lumber  Co.  v.  Raymond 
Light  &  Water  Co.  92  Wash.  330, 
IJR.A.1917C,  574,  P.U.E.1916F,  487, 
159  Pac.  137. 

The  Illinois  Utilities  Act  is  not 
retrospective,  and  does  not  apply  to 
contracts  made  before  it  went  into 
force. 

Louisville  &  N.  K.  Co.  v.  Mottley,  133 
Kjr.  652,  118  S.  W.  982,  150  Fed.  406. 

The  complainant  in  the  cross  bill  has 
not  done  or  offered  to  do  equity  in  the 
premises,  and,  under  the  maxim  that 
he  who  seeks  equity  must  do  equity, 
it  is  not  entitled  to  any  relief. 

1  Pom.  Eq.  Jur.  S  386  ;  2  Am.  &  Eng. 
Enc.  Law,  158. 

A  restriction  of  the  most  general 
nature,  with  the  public  health,  safety, 
«r  morals  most  clearly  its  object,  if  in 
effect  it  deprives  the  owner  of  law- 
fully acquired  property,  which  is  not 
in  itself  a  nuisance,  of  the  opportunity 
to  make  any  beneficial  use  thereof. 


den  by  the  Constitution,  unless  the 
property  which  it  affects  ia  paid  for. 

1  Nichols,  Em.  Dom.  \  99,  p.  273; 
Bent  v.  Emery,  173  Mass.  495,  53  N, 
E.  910;  Wynehamer  v.  People,  13  N. 
Y,  378;  People  ex  rel.  McPike  v.  Van 
De  Carr,  178  N.  Y.  425,  66  L.R.A.  189, 

102  Am.  St.  Bep.  516,  70  N.  E.  965. 
When  a  statute  is  not  based  on  pub- 
lic morals,  health,  or  safety,  but  only 
on  public  welfare,  the  right  of  the 
public  to  take  or  injure  property  is 
much  more  limited. 

Welch  V.  Swasey,  214  U.  S.  91,  53 
L.  ed.  923,  29  Sup.  Ct.  Rep.  567;  Chi- 
cago v.  Gunning  System,  214  111.  628, 
70  L.R.A.  230,  73  N.  E.  1036,  2  Ann. 
Gas.  892;  People  ex  rel  Friend  v.  Chi- 
cago, 261  111.  16,  49  L.R.A.(N.S.)  438, 

103  N.  E.  609,  Ann.  Cas.  1915A,  292. 
Under  the  power  to  regulate  prop- 
erty in  behalf  of  the  public  welfare, 
the  state  may  fix  rates  to  be  charged 
by  public  service  corporations,  but  a 
statute  setting  the  rates  so  low  that 
the  stockholders  of  the  company  can- 
not get  a  reasonable  return  on  their 
investment  is  a  taking  of  proper^ 
without  compensation. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Min- 
nesota, 134  IT.  S.  418,  S3  L.  ed.  970,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Gt.  Rep. 
462,  702;  Reagan  v.  Farmers'  Loan  & 
T.  Co.  164  U.  S.  362,  38  L.  ed.  1014,  4 
Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047. 

When  land  or  other  property  is  ac- 
tual^ taken  from  the  owner  and  put 
to  use  by  the  public  authorities,  the 
constitutional  obligation  to  make  just 
compensation  arises,  however  much 
the  use  to  which  the  property  is  put 
may  enhance  the  public  health,  mor- 
als, or  safety. 

Nichols,  Em.  Dom.  T  102,  p.  282; 
Markham  v.-  Brown,  37  Ga,  277,  92  Am. 
Dec.  73;  Manning  v.  Bruce,  186  Mass. 
282,  71  N.  E.  537;  Allen  v.  Dr'  roit,  167 
Mich.  464,  36  L.R.A.(N.S.)  890,  133  N. 
W.  317;  Chicago  v.  Le  Moyne,  56  C.  C. 
A.  279,  119  Fed.  662;  Chicago  v.  Jack- 
son, 196  111.  496,  63  N.  E.  1013,  1135; 
Sweet  V.  Rechel,  169  U.  S.  380,  40  L. 
ed.  188, 16  Sup.  Ct.  Rep.  43;  Bradbury 
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V.  Vandalia  Levee  &  Drainage  Dist. 
236  UK  36,  19  L.R.A,(N^.)  991,  86  N. 
E.  163, 16  Ann.  Cas.  904;  People  ex  rel. 
Peeler  v.  Chicago  &  E.  I.  R.  Co.  262 
111.  496,  LJIJL1916B,  486,  104*  N.  E. 
831 ;  Beidler  v.  Sanitary  Diat.  211  111. 
628,  67  L.R^  820,  71  N.  E.  1118; 
Belleville  v.  St.  Clair  County  Tump. 
Co.  234  111.  428,  17  L.R.A.(N.S.)  1071, 
84  N.  E.  1049;  Chicago  v.  O'Brien,  111 
111.  632,  6S  Am.  Rep.  640;  Louisville  ft 
N.  R.  Co.  V.  Mottley,  1S3  Ky.  662,  118 
S.  W.  982. 

Messrs.  Frands  Bacon  and  Ralph  D. 
Stevcnscm  for  appellee. 

Farmer,  J.,  deUvered  the  opinion 
of  the  court: 

This  appeal  is  prosecuted  by  the 
Schiller  Piano  Company  from  a  de- 
cree of  the  circuit  court  of  Ogle 
county  denyinsr  the  relief  prayed  in 
a  bill  filed  by  the  Schiller  Piano  Com- 
pany against  the  Illinois  Northern 
Utilities  Company,  and  dismissing 
the  bill  for  want  of  equity. 

The  bill  alleged,  in  substance, 
that  appellant  is,  and  has  been  for 
more  uikn  twenty  years,  engaged  in 
the  manufacture  of  pianos  at  Ore- 
gon, Illinois,  at  the  west  end  of  a 
dam  there  located  across  Rock  river 
for  the  purpose  of  furnishing  power 
for  carrying  on  various  manufactur- 
ing enterprises.  The  dam  was  al- 
leged to  be  924  feet  long,  and  of 
sufficient  height  to  create  power  esti- 
mated equal  to  1,000  horse  power. 
December  28,  1910,  appellant  owned 
117  horse  power  created  by  said 
dam,  and  on  that  day  it  entered  into 
a  contract  with  the  Oregon  Power 
Company  whereby  appellant  sold 
and  transferred  its  117  horse  power 
created  by  the  dam  to  the  Oregon 
Power  Company,  in  consideration  of 
the  agreement  of  that  company  to 
furnish  the  appellant  perpetually 
thereafter,  at  its  factory,  with  90 
kilowatts  of  electrical  power  free  of 
charge,  and  all  power  furnished  ap- 
pellant in  excess  of  90  kilowatts 
should  be  paid  for.  The  Oregon 
Power  Company  agreed  to  pay  appel- 
lant $25  per  day  for  each  day  it 
failed  to  furnish  the  power  as 
agreed.  The  contract  was  per- 
formed until  May  2,  1912,  when  a 
new  contract  between  the  parties 


was  made,  by  which  the  Oregon 
Power  Company  was  released  from 
its  obligations  created  by  the  former 
contract,  and  by  the  new  contract 
the  Oregon  Power  Company,  for  it- 
self, its  successors  and  assigns, 
agreed  to  continuously  supply  ap- 
pellant with  72.4  kilowatts  of  electri- 
cal power  or  energy  free  of  charge, 
unless  prevented  by  act  of  God  or  in- 
evitable accident.  The  contract  of 
May  2,  1912,  it  is  said,  was  made  in 
lieu  of  the  contract  of  December  28, 
1910,  because,  while  it  is  undisputed 
that  117  horse  power  owned  by  ap- 
pellant would  create  90  kilowatts  of 
electrical  energy,  there  would  be 
such  loss  in  trajosmitting  it  to  appel- 
lant as  would  reduce  it  to  72.4  kilo- 
watts. At  the  time  the  contract  of 
May  2  was  made,  the  Oregon  Power 
Company  owned  a  steam  plant  at  the 
west  end  of  the  dam,  to  be  used  to 
supply  power  when  the  dam  for  any 
reason  failed  to  do  so.  Shortly  after 
the  date  of  the  second  contract,  the 
Oregon  Power  Company  sold  and 
tnmsferred  its  rights  and  properties 
in  the  dam  to  the  Illinois  Northern 
.Utilities  Company,  appellee,  which 
assumed  the  obligations  of  the  Ore- 
gon Power  Company,  and  furnished 
appellant  power  according  to  the 
contract  until  October  25,  1913, 
when  it  notified  appellant  in  writing 
that,  the  dam  having  been  taken  oat 
by  high  water,  it  would  discontinue 
furnishing  appellant  power  after 
November  1  following.  The  bill 
alleges  a  break  had  occurred  in  the 
dam,  which  could  have  been  easily 
repaired,  but  appellee  neglected  and 
refused  to  repair  it.  The  bill  was 
filed  October  81,  alleging  all  the  facts 
and  the  injury  appellant  would  suf- 
fer if  appellee  did  not  furnish  it  pow- 
er, and  praying  appellee  be  enjoined 
from  turning  off  or  discontinuing 
the  power  to  appellant's  plant  under 
the  contract,  and  that  said  contract 
be  enforced.  A  temporary  writ  of 
injunction  was  issued. 

Appellee  answered  the  bill  and  de- 
nied appellant  was  entitled  to  the  re- 
lief prayed.  The  case  was  referred 
to  the  master  in  chancery  to  take 
and  report  the  proofs,  together  with 
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his  findings  thereon.  The  appellant 
having  closed  its  proofs,  at  the 
January  term,  1917,  a  rule  was  en- 
tered against  appellee  to  close  Its 
proofs  by  the  first  day  of  the  next 
term  of  the  court.  The  record  does 
not  show  the  rule  was  complied  with, 
but  on  October  9, 1918,  appellee  filed 
its  cross  bill,  alleging  it  was  a  cor- 
poration organized  under  the  laws  of 
Illinois;  that  it  owned  and  operated 
for  public  use,  property  for  the  pro- 
duction, transmission,  sale,  and  de- 
livery of  electric  light,  heat,  and 
power  in  the  vicinity  of  Oregon  and 
other  parts  of  Illinois;  that  from  the 
time  the  cross  complainant  acquired 
the  property  of  the  Oregon  Power 
Company,  to  October  31,  it  had  vol- 
untarily supplied  appellant  with 
power,  and  that  since  that  time  it 
had  furnished  power  under  compul- 
sion of  the  injunction  granted  by  the 
circuit  court.  The  cross  bill  alleged 
that  January  1,  1914,  the  Public 
UtiUties  Act  went  into  effect;  that 
appellee  is  a  public  utility,  and  the 
act  provides  that  charges  for  serv- 
ice made  hy  a  public  utility  shall  be 
reasonable  and  just,  and  all  unjust 
and  unreasonable  charges  shall  be 
unlawful;  that  the  act  requires  a 
public  utility  company  to  file  with 
the  state  public  utilities  commission 
a  schedule  of  its  rates  and  charges, 
and  prohibits  charging  or  receiving 
any  different  rate  than  that  pro- 
vided in  the  schedule  of  rates.  The 
substance  of  some  of  the  provisions 
of  the  Public  Utilities  Act  are  set 
out,  and  the  cross  bill  avers  that  by 
virtue  of  said  act  the  contract  to  fur- 
nish appellant  power  became  unlaw- 
ful, and  it  became  and  is  imlawf  ul 
for  appellee  to  supply  appellant  with 
power  free  of  charge.  The  cross  bill 
prays  that  the  temporary  injunc- 
tion be  dissolved  and  appellant's  bill 
dismissed. 

Appellant  answered  the  cross  bill, 
denying  appellee  had  furnished  it 
power  free  of  charge,  and  averring 
that  it  had  paid  for  its  power  by  the 
consideration  expressed  in  the  con- 
tract. The  answer  further  denied 
the  performance  of  the  contract  was 
rendered  unlavirful  by  the  Public 
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Utilities  Act  (Kurd's  Rev.  Stat. 
1917,  chap.  111a),  and  denied  ap- 
pellee was  entitled  to  the  relief 
prayed  in  the  cross  bill.  The  motion 
to  dissolve  the  injunction  was  heard 
on  the  pleadings  and  affidavits  in 
support  of  and  in  opposition  to  the 
motion,  and  a  decree  entered  dissolv- 
ing the  injunction  and  dismissing 
the  original  bill. 

Three  questions  involved  are:  (1) 
Whether  the  Public  Utilities  Act 
made  the  contract  unlawful,  and  to 
compel  its  performance  by  continu- 
ing l^e  injunction  in  force  would  be 
requiring  appellee  to  violate  the  law ; 
(2)  whether  the  original  contract 
was  invalid  at  common  law,  in  that 
it  unfairly  discriminated  in  favor  of 
appellant;  (3)  whether  appellant's 
bill  alleged  facts  entitling  it  to  the 
writ  of  injunction. 

All  property  in  a  state  is  held  on 
the  implied  condition  or  obligation 
that  the  owner  will 
so  use  it  as  not  to  in-  SSwViir 
terfere    with  the 
rights  of  others,  and  subject  to  such 
reasonable  regulations  as  the  legis- 
lature may  impose,  upon  its  use  in 
order  to  protect  the  public  and 
others  in  the  use  of  their  property. 
It  is  held  subject  to  the  police  power 
of  the  state  to  so  regulate  its  use 
in  a  proper  case  as  to  secure  the 
safety,  health,  morals,  good  order, 
and    general  wel- 
fare of  the  commu- 
nity. There  are  limi- 
tations, however,  to  the  police  pow- 
er, and  an  unreasonable  mvasion  of 
private  rights  or  impairment  of  the 
rights  of  prop^y  c*„.«*,«««i 
guaranteed  by  the  iaw-poii«e 
Constitution,  under 
the  guise  of  the  police  power,  will 
not  be  sustained. 

The  constitutional  prohibition 
upon  a  state  to  pass  any  law  impair- 
ing the  obligation  of  contracts  does 
not  limit  the  right  of  or  proMbit  the 
state  from  passing  laws  for  the  pro- 
tection of  the  public 
health,  safety,  or 
morals,  and  rights 
and  privileges  arising  from  con- 
tracts are  subject  to  such  regula- 


— rabjMt  to 
pollse  power. 


limitation. 


Digitized  by  GoOgIC   


458 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [11  A.LB. 


tions.  Instances  of  these  principles 
frequently  cited  are  that,  when  en- 
tered into,  a  contract  to  sell  liquor, 
operate  a  brewery  or  distillery,  or 
conduct  a  lottery  may  be  lawful,  but 
such  contracts  are  subject  to  impair- 
ment by  a  change  of  policy  on  the 
part  of  the  state.  That  such  change 
of  policy  by  the  state  may  prevent 
the  enjoyment  of  individual  rights  in 
.property,  without  providing  compen- 
sation therefor,  does  not  necessarily 
render  such  legislation  unconstitu- 
tional ;  but  such  legislation  must,  to 
be  within  the  police  power,  be  rea- 
sonable in  its  operation  on  persona 
affected  by  it,  and  not  unduly  op- 
pressive. Such  statutes  are  sus- 
tained on  the  theory  that  they  are 
necessary  for  the  safety,  health, 
morals,  or  welfare  of  the  public,  and 
a  restriction  or  regulation  without 
reason  or  necessity  cannot  be  en- 
forced. 

The  measure  of  reasonableness  of 
a  police  regulation  is  not  necessarily 
what  is  best,  but  what  is  fairly  ai>- 
propriate  under  iall  the  circum- 
stances. Legislation  iti  the  exercise 
of  the  police  power  must  have  rela- 
tion to  and  be  appropriate  for  the 
protection,  preservation,  and  promo- 
tion of  the  public  health,  safety, 
morals,  or  welfare.  An  act  which 
has  no  tendency  to  affect  or  endan- 
ger the  public  in 
of  police  j^jjy  of  those  partic- 
ulars, and  which  is 
entirely  innocent  in  character,  is  not 
within  the  police  power.  These  gen- 
eral principles  are  universally  recog- 
nized, and  will  be  found  discussed 
and  numerous  authorities  referred 
to  in  6  R.  C.  L.  193  et  seq.  Under 
the  police  power,  the  state  has  au- 
thority to  enact  legislation  to  reg- 
ulate the  charges  and  business  of  a 
public  utility  corporation ;  but  if 
such  legislation  operates  as  a  con- 
fiscation of  private  property,  or  con- 
stitutes an  arbitrary  or  unreason- 
able infringement  on  personal  or 
property  rights,  it  will  be  held  void, 
»«  as  in  violation  of  the 
r*tc»-c!OB-  constitutional  guar- 
•«»u...  j^jj^.y  ^jj^^  person 

shall  be  deprived  of  his  property 


without  due  process  of  law.  The 
Public  Utilities  Act  of  this  state  has 
no  relation  to  the  public  health, 
safety,  or  morals,  but  was  enacted  to 
protect  the  public  against  unreason- 
able cliarges  and  discrimination  and 
to  promote  the  general  welfare. 

When  the  contract  between  the 
Oregon  Power  Company  and  appel- 
lant was  made,  it  was  a  valid  and 
lawful  agreement,  not  contrary  to 
the  common  law  or  any  statute. 
Contracts  void  at  common  law  are 
contracts  against 
pubUc  policy  be-  ^.""^'.re'r-lfiU 
cause  injurious  to  '^nSitT*'^ 
the  public  welfare. 
This  was  not  such  a  contract.  Ap- 
pellant, by  the  contract,  sold  and 
transferred  to  the  Oregon  Power 
Company  the  117  horse  power  of 
which  it  was  then  the  owner,  in  con- 
sideration of  the  agreement  of  the 
Oregon  Power  Company  that  it,  its 
successors  and  assigns,  would  fur- 
nish appellant  the  power  agreed  up- 
on. The  contract  was  performed  by 
that  company  until  it  sold  the  dam 
and  all  its  rights  therein  to  appellee, 
the  Illinois  Northern  Utilities  Com- 
pany, and  that  company  continued 
to  furnish  the  power  under  the  con- 
tract until  October  25, 1913,  when  it 
notified  appellant  that  because  the 
dam,  or  part  of  it,  had  been  washed 
out,  it  would  discontinue  supplying 
power  November  1  following.  In 
October,  1918,  appellee's  cross  bill 
was  filed  alleging  the  passage  and 
approval  of  the  Public  Utilities  Act; 
that  it  became  effective  January  1, 
1914,  and  that  said  act  made  it  un- 
lawful for  appellee  to  perform  the 
contract.  It  must  be  assumed  that 
what  appellee's  predecessor  acquired 
from  appellant  under  the  contract 
was  worth  the  consideration  agreed 
to  be  paid.  Appellee  purchased  the 
property  with  knowledge  of  the  con- 
tract and  the  consideration  for  it.  It 
acquired  the  property  and  rights  of 
appellant,  and  became  obligated  to 
pay  the  consideration  therefor.  It 
now  seeks  to  avoid  that  obligation' 
on  the  ground  that  the  Public  Utili- 
ties Act  was  enacted  by  the  legisla- 
ture in  the  exercise  of  the  police 
power  and  that  said  act  renders  the 
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That  the  Public  Utilities  Act  was 
a  valid  exercise  of  the  police  power 
for  the  purposes  for  which  it  was 
enacted  must  be  conceded,  but  it 
does  not  necessarily  follow  that  it 
operated  to  render  the  performance 
of  this  contract  unlawful.  The  ob- 
ject of  the  statute  was  to  regulate 
public  service  corporations  in  the  in- 
terest of  the  public  welfare.  Any 
contract  to  furnish  service  in  viola- 
tion of  that  act  would  be  unlawful, 
but  the  situation  here  presented  is 
not  a  contract  to  furnish  appellant 
power  at  a  less  pate 
than  the  approved 
schedule  of  charges. 
It  may  be  conceded 
that  if  appellant,  owning  no  interest 
in  the  dam,  had,  before  the  passage 
of  the  Public  Utilities  Act,  entered 
into  a  contract  with  appellee  to  pur- 
chase power  at  a  certain  rate  or 
charge  per  annum,  and  the  rate  fixed 
was  lower  than  the  authorized 
schedule,  the  performance  of  the 
contract  would  have  been  unlawful 
after  the  act  went  into  effect.  Here, 
however,  appellant  conveyed  and 
transferred  its  property  as  the  con- 
sideration for  the  power,  and  the 
effect  of  holding  the  performance  of 
the  agreement  was  made  unlawful 
by  the  legislation  referred  to  takes 
from  appellant  its  property  without 
compensation  and  without  due  proc- 
ess of  law.  The  right  of  appelant 
under  the  contract  was  property. 
The  right  of  property  is  a  fundamen- 
tal right,  and  its 
protection  is  one  of 
the  most  important 
objects  of  government.  There  is 
nothing  in  the  contract  and  its  per- 
formance which  is  detrimental  to 
the  public  interest  and  welfare,  for 
the  protection  and  promotion  of 
which  the  Public  Utilities  Act  was 
adopted.  It  jars  unpleasantly  on 
one*s  sense  of  justice  to  say  the 
effect  of  the  statute  was  to  destroy 
or  confiscate  appellant's  property 
for  the  benefit  and  advantage  of  ap- 
pellee. 

We  are  aware  courts  have  gone  to 


Pr  o  p  e  rtr— d  ■  tr 
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considerable  length  in  holding  that 
legislation  enacted  in  the  proper  and 
reasonable  exercise  of  the  police 
power  will  not  be  held  invalid  be- 
cause it  may  impair  the  obligation  of 
contracts,  or  deprive  the  owner  of 
property  without  due  process  of  law, 
but  the  qualification  that  such  legis- 
lation must  be  proper  and  reasonable 
for  the  purpose  sought  to  be  accom- 
plished is  an  important  one.  True, 
private  rights  must  yield  to  consid- 
eration of  the  public  safety,  health, 
morals,  and  welfare,  and  no  invest- 
ment in  property,  however  large,  will 
preclude  the  exercise  of  the  govern- 
mental power  of  regulation  when 
reasonably  necessiury  for  these  pur- 
poses; but  our  attention  has  not 
been  called  to  any  case  where  the  ex- 
ercise of  such  power  has  been  sus- 
tained when  not  necessary  for  these 
objects.  None  of  the  subjects  which 
are  the  valid  basis  for  the  exercise 
of  the  police  power  were  involved  in 
the  contract.  It  could  in  no  way 
affect  the  public  health  or  safety, 
and  was  not  contrary  to  good  morals 
or  the  public  interest  and  welfare. 
If  the  protection  of  one  or  more  of 
these  things  is  necessary  to  a  valid 
exercise  of  the  police  power,  how  can 
it  be  said  the  performance  of  the 
contract  was  made  unlawful  by  the 
statute?  It  seems  to  us  it  would  be 
pushing  the  valid  exercise  of  the 
police  power  to  unreasonable  limits 
to  so  hold. 

It  must  be  admitted  the  situation 
here  is  unusual  and  could  not  have 
been  contemplated  by  the  legisla- 
ture. That  body,  in  enacting  the 
Public  Utilities  Act,  sought'  only  to 
regulate  public  service  companies. 
It  did  not  intend  to  destroy  prop- 
erty where  such  destruction  was 
wholly  unnecessary  to  accomplish 
the  objects  and  benefits  of  the  legis- 
lation. Full  eif  ect  may  be  given  the 
statute  for  the  purposes  for  which  it 
was  enacted,  and  the  contract  per- 
formed at  the  same  time  without  in- 
jury of  any  character  to  the  public. 
On  the  contrary,  it  would  ofTend 
against  good  morals  and  common 
honesty,  now  that  appellant  has  con- 
veyed its  property  to  appellee,  to 
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give  the  statute  the  effect  of  having 
relieved  appellee  of  the  obligation  to 
pay  for  it.  We  would  only  be  justi- 
fied in  so  construing  the  statute  if 
such  construction  were  reasonably 
necessary  for  the  protection  of  the 
public.  This  we  have  endeavored  to 
show  is  neither  involved  nor  neces- 
sary in  sustaining  this  contract.  The 
contract  did  not  provide  for  furnish- 
ing free  service.  The  equivalent  in 
value  for  the  service  agreed  to  be 
furnished  was  paid  by  appellant  by 
the  conveyance  of  its  property. 


We  have  not  overlooked  Hite  v.  Cin- 
cinnati, I.  &  W.  R.  Co.  284  111.  297. 
119  N.  E.  904 ;  Louisville  &  N.  R.  Co. 
V.  Mottley,  219  U.  S.  467,  55  L.  ed. 
297»  34  L.R.A.(N.S.)  671, 31  Sup.  Ct 
Rep.  265,  and  other  cases  relied  on 
by  appellee,  some  of  which  we  think 
distinguishable  and  othezs  not  con- 
trolling. 

The  decree  of  the  Circuit  Court  is 
reversed,  and  the  cause  remanded 
for  further  proceedings  not  incon- 
sistent with  the  views  herein  ex- 
pressed. 


ANNOTATION. 

Service  ccmtract  by  public  utility,  in  CMuideratioii  of  cxHiveyance  of  proper^, 
by  individual  or  private  corporaticMi,  as  affected  by  public  utility  acts. 


Ab  to  the  power  of  public  service 
commissions  to  increase  franchise 
rates,  see  annotation  appended  to  Salt 
Lake  City  v.  Utah  Light  &  Traction 
Co.  3  A.L^.  780,  and  Virginia-West- 
ern Power  Co.  v.  Com.  9  A.L.R.  1165. 

The  general  subject  of  the  power  of 
the  state  to  change  private  contract 
rates  for  public  utilities  is  treated  in 
the  annotation  appended  to  Union  Dry 
Croods  Co.  V.  Georgia  Public  Service 
Corp.  9  AX.R.  1423.  The  statement  is 
made  in  the  last-mentioned  annota- 
tion that  it  is  generally  held  that  rate 
regulations  do  not  unconstitutionally 
impair  existing  contracts  between  pub- 
lic service  corporations  and  consum- 
ers; that  this  does  not  mean,  neces- 
sarily, that  the  state  may  not  author- 
ize ihe  making  of  a  contract  with  a 
public  utility  for  a  limited  period,  with 
which  it  could  not  subsequently  inter- 
fere without  unconstitutional  impair- 
ment of  the  contract,  but  does  mean 
that  such  authorization  has  not  been 
generally  given,  and  that  private  con- 
tracts with  such  utilities  are  regarded 
as  entered  into  subject  to  reserved 
authority  in  the  stale,  under  the  po- 
lice power,  or  express  statute,  or  con- 
stitutional provision,  to  modify  the 
contract  rates  in  the  interest  of  the 
public  welfare. 

In  the  reported  case  (Schilleb 
Piano  Co.  v.  Illinois  Northern  Utili- 
ties Co.)  ante,  454,  it  was  held  that 
a  statute  forbidding  public  utilities  to 


furnish  service  at  less  than  an  ap- 
proved schedule  of  rates  did  not  nulli- 
fy a  contract  by  which  a  power  com- 
pany purchased  rights  in  a  power 
dam,  in  consideration  of  furnishing 
power  to  the  owners  free  of  charge. 
The  court  stated  that  it  might  be  con- 
ceded that  if  the  plaintiff,  who  was 
seeking  to  compel  the  utility  to  per- 
form the  contract,  had  owned  no  in- 
terest in  the  dam,  and  before  the  pas- 
sage of  the  Public  Utilities  Act  had 
entered  into  a  contract  with  the  atil- 
i^  to  purchase  power  at  a  certain  rate 
lower  than  the  authorized  schedule 
the  performance  of  the  contract  would 
have  been  unlawful  after  the  act  took 
effect;  but  that  in  this  case  the  plain- 
tiff had  conveyed  its  property  as  the 
consideration  for  the  power,  and  the 
effect  of  holding  that  the  performance 
of  the  agreement  was  made  unlawful 
by  the  Utilities  Act  would  be  to  take 
from  it  its  property  without  compen- 
sation and  without  due  process  of  law. 
The  court  construed  the  Public  Utili- 
ties Act  as  not  intended  to  be  applied 
to  the  particular  circumstances  in 
question  so  as  to  nullify  the  contract, 
but  was  also  apparently  of , the  opinion 
that  the  act  could  not  constitutionally 
be  so  applied.  The  court  does  not 
clearly  state  the  grounds  on  which  it 
distinguishes  the  case  before  it  from 
the  other  decisions  which  it  cites  to 
a  contrary  effect.  If,  as  it  seems,  the 
view  was  taken  that,  because  the  ren- 
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dering  of  service  by  the  power  com- 
pany without  charge  was  in  return  for 
an  executed  consideration,  the  can- 
celation of  the  contract  would  take 
property  without  due  process  of  law, 
the  decision  seems  in  conflict  with  the 
majority  of  the  cases  cited  in  this 
note.  Whatever  interpretation  is 
placed  upon  the  decision  in  the  Schil- 
ler Piano  Co.  Case,  it  seems  clear 
that  if  the  grantor,  in  a  grant  to  a 
public  utility  of  a  water  right,  for  ex- 
ample, as  a  part  of  the  consideration, 
is  to  receive  service  from  the  utility 
at  a  prescribed  rate,  and  this  right  is 
abrogated  by  a  subsequent  public  util- 
ity act  or  commission,  the  grantor 
should,  in  some  form  of  proceeding  or 
by  some  method,  be  entitled  to  compen- 
sation, not  for  the  value  of  the  con- 
tract right,  but  for  the  balance  of  the 
consideration  which  that  right  was 
supposed  to  represent  at  the  time  of 
the  conveyance.  In  the  case,  for  ex- 
ample, of  the  grant  of  a  railroad  right 
of  way  in  consideration  for  a  pass  on 
the  railroad,  if  the  contract  for  the 
pass  is  subsequently  rendered  illegal, 
the  grantor  should  receive  damages, 
which  would  not  be,  of  course,  the 
value  of  the  pass,  but  the  value  of  the 
right  of  way  granted.  This  view  does 
not  seem  necessarily  in  conflict  with 
the  holding  in  any  of  the  cases  cited 
in  the  annotation,  and  is  directly  sup- 
ported by  the  case  of  Loniaville  &  N. 
K.  Co.  V.  Crowe  (1913)  156  Ky.  27, 
49  L.R.A.(N.S.)  848,  160  S.  W.  759. 
which  is  set  out  infra.  In  this  connec- 
tion, attention  is  called  also  to  the 
statement  by  the  United  States  Su- 
preme Court,  in  Louisville  &  N.  R.  Co. 
V.  Mottley  (1911)  219  U.  S.  467,  66  L. 
ed.  297,  34  L.R.A.(N.S,)  671,  31  Sup. 
Ct.  Rep.  265,  infra,  in  holding  a  con- 
tract for  a  pass,  in  consideration  of  a 
release  of  a  claim  for  damages,  unen- 
forceable after  the  passage  of  the  Com- 
merce Act  of  1906,  that  "whether, 
without  enforcing  the  contract  in  suit, 
the  defendants  in  error  may,  by  some 
form  of  proceeding  against  the  rail- 
road company,  recover  or  restore  the 
rights  they  had  when  the  railroad  col- 
lision occurred,  is  a  question  not  be- 
fore us,  and  we  express  no  opinion  on 
it" 


In  State  ex  rel.  Raymond  Light  & 
Water  Go.  v.  Public  Service  Commis- 
sion (1916)  83  Wash.  130. 146  Pac.  216, 
as  explained  in  Raymond  Lumber  Co. 
v.  Raymond  Light  &  Water  Co.  (1916) 
92  Wash.  330,  L.R.A.1917C,  574,  P.U.R. 
1916F,  437,  159  Pac.  133,  under  the 
Washington  Commission  Act  prohibit- 
ing discrimination  between  patrons  of 
water  companies,  but  providing  that 
nothing  therein  shall  be  construed  to 
prevent  any  company  from  continuing 
to  furnish  its  products  under  any  ex- 
isting contract,  though  giving  the  com- 
mission power,  in  its  discretion,  to  di- 
rect the  termination  of  such  contracts, 
it  was  held  that  prior  contracts  be* 
tween  a  water  company  and  mill  com- 
panies, purporting  to  provide  for  the 
furnishing  of  water  free  to  the  latlur, 
were  not  rendered  void  or  voidable  by 
the  act,  and  that  the  commission  might 
set  aside  an  order  rendered  by  it,  di- 
recting termination  of  the  contract, 
where  it  appeared  that  the  water  plant 
formerly  belonged  to  the  mill  compa- 
nies, and  the  contracts  carried  out  a 
reservation  of  water  made  in  connec- 
tion with  the  transfer  by  them  of  the 
plant,  although  the  deed  contained  no 
express  reservation  of  water  rights, 
The  court  said:  "It  was  intended,  no 
doubt,  that  when  a  contract  of  the 
character  of  these  in  question  is 
detrimental  to  the  service  of  the  com- 
pany furnishing  water,  the  public 
service  commission,  if  it  finds  thia  to 
be  a  fact,  may  direct  the  termination 
of  such  contract.  It  would  be  for  the 
parties  to  the  contract  to  terminate  it. 
If  it  was  a  void  contract,  it  might  be 
terminated  without  damages.  If  it 
was  a  valid  and  binding  contract,  be- 
fore it  could  be  terminated,  damages 
would  necessarily  be  assessed.  It 
could  not  be  reasonably  contended 
that  if  a  public  service  corporation 
furnishing  water  to  a  city  had  ac- 
quired by  purchase  the  right  to  take  a 
certain  portion  of  a  stream  for  the 
purpose  of  furnishing  water  to  its  pa- 
trons, and  it  should  eventuate  that  the 
whole  stream  was  necessary,  the  pub- 
lic service  commission  would  have  the 
power  to  require  the  owner  of  the 
stream  to  deliver  it  to  the  public  serv- 
ice corporation  without  compensation. 
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The  public  service  commission  could 
only  direct  that  the  public  service  cor- 
poration should  acquire  the  stream  by 
proper  and  legal  methods.  And  so,  in 
this  case,  these  were  valid  contracts 
when  entered  into,  upon  valid  and 
good  considerations.  The  Commission 
Act,  as  above  stated,  exempts  these 
contracts  from  the  operation  of  the 
statute,  except  that  the  public  service 
commission,  in  the  exercise  of  its  dis- 
cretion, may  require  the  companies,  or 
the  parties  to  the  contracts,  to  termi- 
nate them."  This  case  was  explained 
and  distinguished  in  Raymond  Lumber 
Go.  V.  Raymond  Light  &  Water  Co. 
(Wash.)  supra,  where  the  court  over- 
ruled any  expressions  in  the  opinion 
in  the  former  case  not  in  harmony 
with  its  decision  in  the  latter  that 
private  contract  rates  for  public  utili- 
ties are  made  subject  to  the  police 
power,  under  which  the  state  may 
modify  the  contracts;  and  explained 
its  former  decision  on  the  ground  that 
in  that  case  the  consumer  had  pre- 
viously owned  the  water,  and  conveyed 
it  with  a  reservation, — in  other  words, 
did  not  convey  the  entire  title;  and 
that  the  contract  was  not  subject  to 
termination  under  the  Public  Service 
Commission  Law  without  compensa- 
tion, because  the  title  of  the  consum- 
er, which  had  been  reserved,  was  not 
subject  to  be  devested  except  by  prop- 
er legal  proceedings. 

Generally,  even  where  the  free  or 
reduced  rate  by  the  utility  was  given 
in  consideration  of  a  conveyance  of 
property,  it  has  been  held  that  the  con- 
tract might  be  rendered  unenforceable 
by  subsequent  legislation.  But  it  will 
be  observed  that  in  these  cases  there 
was  a  conveyance  of  the  entire  prop- 
erty, and  apparently  no  ground  for 
a  contention  that  the  grantor  had  re- 
tained an  interest  in  the  property  it- 
self. 

Thus,  a  contract  by  which  a  railway 
company,  as  part  of  the  purchase  price 
of  a  private  logging  railway  owned  by 
a  lumber  company,  agreed  to  transport 
the  railway  company's  logs  at  a  speci- 
iSed  rate,  was  held,  in  Seaman  v.  Min- 
neapolis &  R.  River  R.  Co.  (1914)  127 
Minn.  180,  149  N.  W.  134,  to  be  ren- 
dered  inoperative  by  subsequent  statu- 


tory rate  regulations,  establishing  a 
tariff  higher  than  the  contract  rate. 
The  action  was  to  recover  for  unlaw* 
ful  discrimination  in  freight  rates, 
and  the  defendant  sought  to  justify 
the  discrimination  by  reason  of  the 
contract  above  referred  to,  it  being 
claimed  that,  as  the  agreement  when 
made  was  not  contrary  to  statute  or 
illegal,  it  continued  to  be  lawful.  This 
contention,  the  court  said,  was  not 
sustained,  and  quoted  the  doctrine 
that  if  one  agrees  to  do  a  thing  which 
it  is  lawful  for  him  to  do,  but  which 
becomes  unlawful  by  statute,  the  lat- 
ter avoids  the  promise.  The  court  re- 
ferred, as  applicable,  to  the  decision 
of  the  United  States  Supreme  Court  in 
Louisville  &  N.  R.  Co.  v.  Mottley 
(1911)  219  U.  S.  467,  55  L.  ed.  297,  34 
L.R.A.(N.S.)  671.  81  Sup.  Ct.  Rep.  265 
(set  out  infra) ;  and  concluded  with 
the  statement  that  "the  proposition 
that  our  rate  legislation  rendered 
these  contracts  inoperative  we  con- 
sider too  clear  to  require  further  dis- 
cussion or  citation  of  authorify." 

And  a  contract  for  the  sale  of  a  ma- 
nicipal  lighting  plant,  by  which  the 
purchaser  agreed  to  furnish  electric- 
ity at  specified  rates,  was  held,  in  Dur- 
ant  v.  Consumers'  Light  &  P.  Co. 
(1918)  —  Okla.  — ,  P.U.R.1919C,  46. 
177  Pac.  361,  to  be  subject  to  change, 
so  as  to  permit  an  increase  in  the  rates 
by  the  corporation  commission,  under 
a  statute  in  force  at  the  time  the  con* 
tract  was  made,  giving  the  commission 
general  supervision  over  public  utili- 
ties, with  power  to  establish  rates. 

But  in  Taylor  v.  Niles  (1913)  35 
Ohio  C.  G.  446,  it  was  held  that  a  ri^t- 
of-way  agreement,  valid  when  madCk 
by  which  an  interurban  railroad  conk* 
pany  stipulated  for  a  5-cent  fare  froB 
the  owner's  property  to  a  near-by  ciij, 
was  not  abrogated  by  the  subseqaent 
passage  of  the  Railroad  Commission 
Act.  and  the  adoption  and  publication 
by  the  railway  company  of  a  schedule 
of  rates,  which  was  approved  by  the 
commission,  ignoring  the  agreement 
and  fixing  a  10-cent  rate  between  the 
points  in  question.  And  it  was  held 
that  the  court  would  decree  speciflc 
performance  of  the  contract,  and  en- 
join the  charging  of  a  higher  rate  than 
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that  fixed  therein,  where  the  agreed 
statement  of  facts  on  which  the  case 
was  submitted  did  not  show  that  the 
rate  specified  in  the  contract  was  un- 
fair or  unjust,  either  to  the  eon^fany 
or  to  the  public.  The  statute,  it  ap- 
pears, established  a  railroad  commis- 
sion, provided  for  the  regulation  of 
railway  rates,  and  prohibited  unjust 
and  unreasonable  charges.  And  the 
court  does  not,  apparently,  hold  that 
the  state,  through  the  commission, 
could  not  abolish  the  contract  rate,  if 
unreasonable  or  discriminatory,  but 
holds  merely  that  the  contract  should 
be  considered  in  determining  this 
question  of  reasonableness,  and  that 
the  railway  company  should  not  be 
permitted  to  disregard  its  contract 
merely  by  the  filing  of  a  higher  rate 
schedule  and  obtaining  the  commis- 
sion's approval  thereof. 

The  power  of  the  state  to  modify  a 
contract  by  which  a  watpr  utility  un- 
dertook to  furnish  water  free  to  a  rail- 
road company,  at  a  certain  point,  in 
consideration  of  the  right  to  lay  its 
pipes  along  the  railroad  right  of  way, 
is  recognized  in  Southern  P.  Co.  v. 
Spring  Valley  Water  Co.  (i916)  173 
Cal.  291,  LJI.A.1917E,  680,  159  Pac. 
865,  the  court  stating  that  the  power 
to  revise  and  reform  contracts  of  pub- 
lic service  water  companies,  in  the  in- 
terest of  the  public,  applies  as  well 
to  a  contoact  creating,  or  attempting 
to  create,  an  easement  in  the  water 
held  for  public  use,  as  to  any  other 
disposition  thereof ;  and  that  the 
agreement  was  subject  to  revision  in 
the  public  interest  by  the  railroad 
commission.  It  was  held,  however, 
that  in  the  absence  of  any  public  regu- 
lation the  contract  was  valid,  and 
eould  be  enforced  by  the  railroad  com- 
pany. 

Although  the  case  is  treated  as  one 
in  which  the  utility  was  voluntarily 
attempting  to  increase  its  rates,  rather 
Uuin  as  one  involving  the  power  of 
the  state  to  modify  the  rates,  atten- 
tion is  called  to  Long  Beach  v.  Long 
Beach  Power  Co.  (1918)  104  Misc.  387, 
P.U.R.1919A,  367,  171  N.  Y.  Supp.  824, 
holding  that  an  electric  utility,  while 
claiming  the  benefits,  cannot  repudi- 
ate the  obligations,  of  private  rate 


contracts  made  in  consideration  of  the 
grant  to  it  of  certain  easements  in 
platted  land,  subject  to  which  lots 
were  sold  and  its  franchise  granted, 
although  higher  rates  were  approved 
by  a  public  service  commission.  The 
court,  in  holding  that  a  preliminary 
injunction  should  be  continued,  re-' 
straining  the  utility  from  charging  a 
higher  rate  than  that  fixed  by  the  con- 
tract, stated  that  as  a  general  rule 
contracts  which  violate  the  fixed  pub- 
lic policy  of  the  state  will  not  be  en- 
forced, but  that  in  this  case,  where 
there  was  a  grant  of  an  exclusive  right 
or  franchise  connected  with  private 
rights  of  property,  the  agreement  hav- 
ing been  entered  into  for  the  benefit 
of  all  persons  who  should  purchase 
land  subject  to  the  easement  men- 
tioned, the  defendant  could  not  be 
heard  to  repudiate  the  contract  so  en- 
tered into  as  to  the  rate  at  which  i* 
would  supply  electric  light  to  con- 
sumers, and  at  the  same  time  be  per- 
mitted to  retain  the  benefits,  property 
rights,  easements,  and  franchise  con- 
ferred upon  it  by  the  contract;  and 
that  the  fact  that  the  defendant  had 
filed  a  new  schedule  of  rates  to  be 
charged  by  it  to  private  consumers,  or 
even  that  the  public  service  commis- 
sion had  approved  of  the  increase  in 
the  rate,  did  not  justify  the  defend- 
ant's action. 

In  cases  involving  grants  of  a  rail- 
road right  of  way  in  consideration  of 
a  pass  on  the  railroad,  the  courts  have 
held  that  the  contract  might  be  abro- 
gated by  appropriate  regulatory  legis- 
lation enacted  by  Congress  or  the  state 
legislatures,  without  unconstitutional 
impairment  of  contracts;  although 
there  is  authority  to  the  effect  that  in 
this  event  the  grantor  can  recover 
damages.  A  leading  case  on  this  ques- 
tion is  Louisville  &  N.  R.  Co.  .v.  Mot- 
tley  (1911)  219  U,  S.  467,  56  L.  ed.  297, 
34  L.R.A.(N.S.)  671,  31  Sup.  Ct.  Rep. 
266,  reversing  (1909)  133  Ky.  652,  118 
S.  W.  982,  in  which  it  was  held  that 
Conirress,  in  the  exercise  of  its  power 
over  commerce,  could  enact  the  Com* 
merce  Act  of  June,  1906,  which  ren- 
dered unenforceable  a  prior  contract, 
valid  when  made,  by  which  an  inter- 
state carrier  agreed  to  issue  annual 
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passes  for  life  in  consideration  of  a 
release  of  a  claim  for  damages,  and 
that  the  constitutional  liberty  of  citi- 
zens to  make  contracts  was  not  in- 
fringed by  the  enactment  of  this  sta't* 
ute.  The  court  cited  various  authori- 
ties as  supporting  the  view  that,  as 
the  contract  in  question  would  have 
been  illegal  if  made  after  the  passage 
of  the  Commerce  Act,  it  would  not  be 
enforced  against  the  railroad  com- 
pany, even  though  valid  when  made; 
and  stated  that  if  that  principle  were 
not  sound,  the  result  would  be  that  in- 
dividuals and  corporatioDB  could,  by 
contracts  between  themselves  in  an- 
ticipation of  legislation,  render  of  no 
avail  the  exercise  by  Congress  to  the 
full  extent  authorized  by  the  Constitu- 
tion of  its  power  of  regulation. 

The  above  decision  Is  followed  in 
Schaper  v.  Cleveland  &  E.  R.  Co. 
U919)  266  Pa.  109.  P.UJ1.1920B,  406, 
108  Atl.  407,  holding  that  a  right-of- 
way  agreement  by  which  a  railway 
company  bound  itself,  in  consideration 
for  the  grant,  to  furnish  round-trip 
tickets  and  books  at  specified  rates, 
although  valid  when  made,  was  sub- 
ject to  the  power  of  the  state  to  change 
the  rates  in  the  future,  in  the  exer- 
cise of  its  governmental  authority. 

And  following  the  decision  of  the' 
United  States  Supreme  Court  in  the 
Mottley  Case  (U.  S.)  supra,  the  court 
in  Louisville  &  N.  R.  Co.  v.  Crowe 
(1913)  156  Ky.  27,  49  L.R.A.(N.S.) 
848,  160  S.  W.  769  (an  aetion  to  en- 
force specific  performance  or  for  dam- 
ages), held  that  a  contract  for  an  an- 
nual pass  during  the  life  of  the  grantor 
of  the  right  of  way,  given  in  con- 
sideration of  the  pass,  for  use  in  in- 
terstate commerce,  could  not  be  en- 
forced in  view  of  the  Interstate  Com- 
merce Act.  But  it  was  also  held  that 
the  railroad  company,  which  had  tak- 
en possession  of  the  right  of  way,  was 
bound  to  compensate  the  grantor  for 
the  value  of  the  property  taken,  less 
the  value  of  the  passes  already  re- 
ceived by  him.  The  court  cited  but 
declined  to  follow  the  decision  of  the 
Washington  supreme  court  in  Cowley 
v.  Northern  P.  R.  Co.  (1912)  68  Wash. 
558,  41  L.R.A.(N.S.)  559,  128  Pac.  998, 
an  action  to  rescind  a  contract  for  a 


grant  of  land  in  consideration  of  the 
issuance  of  passes,  and  for  a  recoa- 
veyance  of  the  property.  The  opinion 
in  the  latter  case  appears  broad 
enough  to  support  the  general  propo- 
sition that  a  carrier  which  contracts 
to  give  annual  passes  in  consideration 
of  a  grant  of  land  is  not  liable  in  dam- 
ages for  refusal  of  further  passes  be- 
fore the  expiration  of  the  contract 
period,  in  obedience  to  a  statute  mak- 
ing the  giving  of  passes  illegal;  al- 
though it  will  be  observed  that  the 
lower  court  whose  judgment  was  re- 
versed allowed  as  damages  the  amoant 
which  the  court  found  the  plaintiff 
would  be  obliged  to  expend  in  railway 
fare  to  take  the  trips  which  he  woald 
have  taken  had  the  agreed  compensa- 
tion been  furnished  him.  This,  it 
seems,  should  not|  under  the  decision 
in  the  former  case,  be  r^arded  as  the 
measure  of  damages. 

Among  oth^r  cases  to  a  similar  ef- 
fect as  the  Mottley  Case  (U.  S.)  supra, 
involving  the  question  of  impairment 
of  contracts  for  passes,  but  not  within ' 
the  scope  of  the  note,  because  of  the 
nature  of  the  consideration,  it  not  be- 
ing a  conveyance,  attention  is  called 
to  State  V.  Martyn  (1908)  82  Neb.  225, 
28  LJIJV.(N.S.)  217,  117  N.  W.  719. 
17  Ann.  Cas.  669;  Gill  v.  Erie  R.  Co. 
(1912)  151  App.  Div.  131,  135  N.  Y. 
Supp.  856;  and  Shrader  v.  Steuben- 
ville,  E.  L.  &  B.  Valley  Traction  Co. 
(1919)  —  W.  Va.  — ,  P,UJL1919D,  896, 
99  S.  E.  207. 

On  the  question  of  the  rights  of  the 
parties  where  the  agreement  ^th  the 
utility  is  rendered  impossible  of  per- 
formance because  of  subsequent  legis- 
lation, attention  is  called  to  New  York 
C.  &  H.  R.  R.  Co.  V.  Gray  (1916)  289 
U.  S.  683.  60  L.  ed.  451,  86  Sup.  (X 
Rep.  176,  where  a  railroad  company,  as 
part  consideration  for  a  map  which 
the  plaintiff  made  for  it,  agreed  to 
furnish  transportation  for  his  use. 
The  court  held  that  the  carrier  was 
not  prevented  or  relieved  by  the  Hep- 
bum  Act  of  1906  from  making  just 
conopensation  in  money  for  the  unpaid 
balance  of  the  purchase  price  because 
the  delivery  of  the  free  transporta- 
tion became  unlawful  upon  the  pas- 
sage of  that  act.   It  was  said:  "In 
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the  present  case,  therefore,  the  rail- 
road company  acted  strictly  in  accord- 
ance with  the  law  when  it  refused 
any  longer  to  furnish  transportation 
to  defendant  in  error,  in  performance 
of  the  contract  of  November,  1900. 
But  from  this  it  by  no  means  follows 
that  it  could  refuse  to  make  just  com- 
pensation in  money  for  the  unpaid 
balance  of  the  purchase  price  of  the 
map.  The  judgment  of  the  state  court 
proceeded  upon  the  ground  that  since 
the  contract  had  been  fully  performed 
by  Gray,  ao  that  the  railroad  company 
had  received  the  entire  benefit  of  it, 
and  since  the  delivery  of  the  partic- 
ular consideration  stipulated  for  had 
been  prohibited  by  the  act  of  Con- 
gress, the  company  thereupon  became 
bound,  upon  general  principles  of  jus- 
tice, to  pay  him  an  equivalent  in  mon- 
ey for  the  balance  of  the  considera- 
tion. In  so  holding  the  court  was 
aimply  administering  the  applicable 
principles  of  state  law,  and  did  not 
run  counter  to  the  act  of  Congress." 

It  .was  held  In  Evansville  &  E.  Elec- 
tric R.  Co.  V.  Vanada  (1914)  67  Ind. 
App.  416,  106  N.  E.  388,  that  a  con- 
tract for  a  pass  on  a  railroad,  in  con- 
sideration of  a  grant  of  a  right  of  way 
therefor,  was  void,  and  that  a  de- 
murrer to  the  complaint  in  a  suit  to 
enforce  the  contract  should  have  been 
sustained,  where  at  the  time  the  con- 
tract was  made  the  statute  made  it 
unlawful  for  any  carrier  to  charge, 
directly  or  indirectly,  for  the  trans- 
portation of  passengers,  any  other  or 
different  rate  than  that  fixed  in  sched- 
ules required  to  be  filed  with  the  rail- 
road commission,  or  that  adopted  by 
the  commission,  or  ordered  to  be  ob- 
served by  any  court,  and  made  guilty 
of  unlawful  discrimination  any  rail- 
road which,  directly  or  indirectly,  by 
any  special  rate,  rebate,  drawback,  or 
other  device,  charged  or  received  from 
any  person  a  greater  or  less  compen- 
sation for  any  service  rendered  than 
was  charged  any  other  person  for  ren- 
dering a  like  service. 

And  under  the  New  Jersey  Utilities 
Act  of  1911,  providing  that  no  public 
utility  should  impose  or  exact  "any 
unjust  or  unreasonable,  unjustly  dis- 
criminatory or  unduly  preferential 
11  AL.R.— 30. 


.  .  ,  rate,"  or  "make  or  give,  direct- 
ly or  indirectly,  any  undue  or  unrea- 
sonable preference  or  advantage  to 
any  person  or  corporation  or  to  any 
locality,"  it  was  held  in  Perkins  v. 
Public  Service  R.  Co.  (1916)  87  N.  J. 
Eq.  134,  99  Atl.  387,  that  a  contract, 
subsequently  made,  entitli^  the  gran- 
tor of  a  railroad  right  of  way  and  his 
family  to  an  annual  pass  for  life,  for 
use  in  intrastate  commerce,  was  unen- 
forceable. The  court  said  that,  while 
the  state  statute  was  not  as  precise 
and  exacting  as  the  Federal  Inter- 
state Commerce  Act,  its  purpose  and 
spirit  of  equally  were  not  dissimilar, 
and  in  principle  forbade  any  differ- 
ence in  charges  not  based  upon  differ- 
ence in  service,  and  tiiat,  viewed  in 
this  light,  the  contract  manifestly 
created  an  unreasonable  difference 
and  advantage  within  the  inhibition  of 
the  statute.  In  reply  to  the  conten- 
tion that  no  "undue  or  unreasonable" 
preference  was  shown  within  the 
meaning  of  the  statute,  since  there 
was  no  proof  that  the  value  of  the  land 
was  not  equal  to  the  services  to  be 
rendered,  the  court  supposed  ^  case 
in  which  the  grantor  had  bargained 
with  the  railroad  company  to  carry 
him  and  his  family  over  the  road  for 
life  for  $1,000,  and  said:  "Could  such 
a  contract  be  successfully  defended 
in  the  face  of  the  statute?  And  that 
is  really  what  we  have  here.  To  sus- 
tain the  contract  would  open  the  doors 
wide  to  the  very  evils  the  statute  was 
intended  to  suppress,  and  make  im- 
possible the  execution  of  the  functions 
of  the  Utilities  Commission  to  regulate 
and  fix  rates.  The  commission  and  the 
public  would  again  be  at  the  mercy 
of  unscrupulous  corporations,  and  a 
restoration  of  old-time  methods  could 
be  looked  for  when,  for  services,  or 
property,  or  political  pull,  unrestricted 
transportation  was  given." 

So,  a  contract  with  a  railroad  com- 
pany for  free  transportation  in  con- 
sideration of  a  grant  of  a  right  of  way 
was  held  unenforceable,  in  Kentucky 
Traction  &  Terminal  Co,  v.  Murray 
(1917)  176  Ky.  593,  196  S.  W.  1119, 
where  at  the  time  the  contract  was 
made  the  state  Constitution  prohibited 
unjust  discrimination,  and  provided 
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that  no  common  carrier  should  give  a 
free  pass,  and  a  statute,  enacted  after 
the  contract  was  made,  defined  the 

term  "free  pass"  as  including  any 
ticket,  pass,  contract,  -or  transporta- 
tion, issued  or  given  to  any  person  for 
.any  other  consideration  than  money 
paid,  in  the  usual  way,  at  the  same 
rates,  open  to  all  who  desired  to  pur- 
chase. The  court  overruled  the  con- 
tention that  the  statute  unconstitu- 
tionally impaired  contract  obligations. 
It  was  said:  "The  contention  of  ap- 
pellee that  the  contract  was  valid 
when  made,  and  that  its  performance 
is  enforceable,  notwithstanding  the 
subsequent  enactment  of  the  Anti-pass 
Law,  therefore  disregards  the  funda- 
mental rule  of  the  interpretation  of 
contracts  referred  to,  viz.:  That  all 
laws  in  existence  when  the  contract 
is  made,  or  thereafter  enacted  in  pur- 
suance of  the  police  power  of  the 
state,  necessarily  enter  into  and  form 
a  part  of  it  as  fully  as  if  they  were 
expressly  incorporated  into  its  terms. 
This  principle  is  supported  by  a  long 
line  of  antborities."  The  decision  is 
followed  in  Kentucky  Traction  &  Ter- 
minal Co.  V.  Barrett  (1917)  176  Ky, 
605,  196  S.  W.  1124. 


Although  a  case  involving  a'  lease 
rather  than  a  conveyance,  attention 
is  called  to  Emerson  v.  Boston  ft  H. 

R.  Co.  (1910)  75  N.  H.  427,  27  L.R.A. 
(N.S.)  331,  75  Atl.  529,  wherein  it  was 
held  that  the  transportation  of  stock- 
holders of  a  railroad  company  to  and 
from  their  annual  meetings,  withoot 
charge,  in  accordance  with  the  pro- 
visions of  a  lease  of  the  road,  was  not 
free,  within  the  meaning  of  a  statute 
enacted  after  the  expiration  of  the 
lease,  forbidding,  under  penalty,  rail- 
road companies  to  give  "free"  trans- 
portation; and  that  the  statute  should 
not  be  construed  so  as  to  invalidate 
the  provisions  of  the  existing  lease. 

Before  the  passasre,  in  1906,  of  the 
amendment  to  the  Interstate  Com- 
merce Act,  it  was  held  in  Curry  v. 
Kansas  &  C.  P.  R.  Co.  (1897)  68  Kan. 
6,  48  Pac.  579,  that  a  contract,  in  con- 
sideration of  a  conveyance  of  land  to 
an  interstate  railway  company,  to  is- 
sue, or  procure  the  issuance  of  annual 
passes,  to  the  grantors,  was  not  within 
the  prohibition  of  the  Interstate  Com- 
merce Act,  since  the  latter  forbade  the 
issuance  of  passes  gratuitously,  and 
not  for  a  money  or  other  valuable  con- 
sideration. B.  E.  H. 


MOLINE  LUMBER  COMPANY,  Appt., 

V. 

W.  E.  HARRISON. 

Arkansas  Supreme  Court  — March  36,  1917, 

(128  Ark.  260,  194  S.  W.  26.) 

Mastw  and  servant  —  duration  of  empli^ment. 

A  hirinsr  for  a  certain  amount  per  year,  payable  at  a  certain  rate  per 
month,  is  a  hiring  for  a  year. 
•  [See  note  on  this  question  beginning  on  page  469.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Ouachita 
County  (Smith,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  breach  of  an  employment  contract.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Gaaghan  &  Siffwd,  for  ap-  per  year,  and  constituted  a  hiring  at 
pellant:  will. 

The  hiring  was  for  an  indefinite  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hat- 
period  of  time,  and  at  a  certain  rate    thews,  64  Ark.  898,  39  L.R.A.  467,  42 
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S.  W.  902;  Warden  v.  Hinds,  25  L.R.A. 
(N.S.)  529,  90  C.  C.  A.  449,  163  Fed. 
201;  The  Pokanoket,  84  C.  C.  A.  49, 
156  Fed.  241;  The  Pacific,  18  Fed.  703; 
Fuller  V.  Peninsular  White  Lead  & 
Color  Works,  111  Mich.  221,  69  N.  W. 
492;  Minter  v.  Tootle,  Campbell  Dry 
Goods  Co.  187  Mo.  App.  16,  173  S.  W. 
4;  Davis  v.  Pioneer  L.  Ins.  Co.  181  Mo. 
App.  353,  172  S.  W.  67;  St,  Louis 
Southwestern  R.  Co.  v.  Griffin,  106  Tex. 
477,  L.R.A.1917B,  1108,  171  S.  W.  703; 
Haney  v.  Caldwell,  35  Ark.  156; 
Wright  V.  Morris,  15  Ark.  444  ;  26  Cyc. 
974;  State,  Stanford,  Prosecutor,  v. 
Fisher  Varnish  Co.  43  N.  J.  L.  151; 
Tatterson  v.  Suffolk  Mfgr.  Co.  106 
Mass.  56;  Resener  v.  Watts,  R.  &  Co. 
73  W.  Va.  342,  51  L.R,A.(N.S.)  629.  80 
S.  E.  839;  Harrod  t.  Wineman,  146 
Iowa,  718,  125  N.  W.  812. 

HcCnlloch,  Ch.  J.,  delivered  the 

opinion  of  the  court: 

This  is  an  action  instituted  by  the 
plaintiff  Harrison  against  his  em- 
ployer, to  recover  wages  alleged  to 
be  due  under  a  contract  which  the 
defendant  had  broken.  The  plain- 
tiff alleges  that  he  was  employed  hy 
defendant,  Moline  Lumb^  Company, 
to  work  for  the  latter  as  woods  fore- 
man for  a  period  of  one  year  at  a 
salary  of  $1,800  a  year,  payable 
monthly,  and  that  after  working  for 
the  defendant  for  sdmething  over 
three  months  he  was  discharged 
without  cause.  Plaintiff  further  al- 
leges that  for  the  greater  portion  of 
the  unexpired  period  of  the  contract 
he  was  unable  to  secure  employment 
elsewhere,  and  that  by  reason  of  the 
discharge  he  sustained  damages  to 
the  extent  of  the  unpaid  wages  or 
salary  for  the  remainder  of  the 
period.  Plaintiff  sued  to  recover  the 
sum  of  $1,240,  and  on  the  trial  of 
the  case  the  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  the  sum 
of  $749.  The  evidence  shows  that 
plaintiff  was  unable  to  secure  em- 
ployment for  the  whole  of  the  re- 
maining period  of  the  alleged  con- 
tract, but  that  he  did  secure  employ- 
ment for  a  portion  of  the  time,  and 
it  is  manifest  that  the  jury  only  al- 
lowed for  the  time  during  which  the 
plaintiff  was  actually  out  of  employ- 
ment. The  only  question  involved 
in  this  appeal  is  whether  or  not  the 
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evidence  is  sufficient  to  sustain  the 
finding  that  there  was  a  contract  of 
employment  entered  into  between 
plaintiff  and  defendant  to  cover  a 
period  of  one  year.  There  is  very 
little  conflict  in  the  testimony  on  the 
material  points,  so  far  as  the  case  is 
presented  here.  Defendant,  in 
dealing  with  plaintiff,  was  repre- 
sented by  its  manager,  Mr.  W.  R. 
Day,  and  on  a  certain  day  in  June, 
1914,  plaintiff  talkeil  with  Mr.  Day 
over  the  telephone  from  a  lumber 
camp  with  regard  to  employment  as 
woods  foreman.  Plaintiff's  version 
of  the  contract  was  that,  after  a  few 
preliminary  remarks  passing  be- 
tween them  concerning  the  matter 
of  the  work  to  be  done,  he  asked  Day 
"how  much  the  job  paid,"  and  that 
Day  replied,  "The  job  pays  $1,800  a 
year."  Day  testified  that  during  the 
telephone  conversation  described 
plaintiff  asked  him  what  the  job 
paid,  and  he  replied  as  follows : 
"Well,  we  paid  Mr.  Goss  $1,900  a 
year,  and  I  will  y&y  you  $1,800,  at 
the  rate  of  $150  per  month,  and  Mr. 
Harrison  said  th^t  is  satisfactory.'* 
They  agree  that-nothing  else  was 
ever  said  between  them  concerning 
the  terms  of  the  employment.  It 
was  agreed  in  the  conversation  re- 
ferred to  that  plaintiff  was  to  go  to 
Malvern  to  see  Mr.  Day  and  look 
over  the  timberland  to  ascertain  the 
character  of  the  work,  and  that  he 
went  up  there  to  see  Mr.  Day  about  a 
week  later,  and  that  they  went  out 
together  to  look  over  the  ground; 
that  nothing  was  said  about  the 
terms  of  the  employment.  Plaintiff 
went  to  work  on  the  8th  of  June, 
1914,  and  after  Working  until  Jime 
17th  he  received  a  note  from  Mr. 
Day  in  the  following  words: 

6-17-14. 
Mr.  Harrison: — ^You  should  have 
Mr.  Lee  to  arrange  div.  supt.  and 
clerks'  salaries  so  as  to  include  your 
salary  at  $150  per  month. 

W.  R.  D. 

There  is  no  proof  of  custom  or 
usage  with  reference  to  the  period 
of  employment  for  this  character  of 
service,  and  we  are  left  entirely  to 
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the  somewhat  indefinite  words  of  the 
cpntract  to  determine  whether  or 
not  it  constituted  a  contract  for  a 
period  of  service  for  a  year,  or 
whether  it  was  merely  an  employ- 
ment at  will.  The  question  is  by  no 
means  free  of  doubt,  and  the  au- 
thorities, though  very  numerous,  are 
sharply  conflicting.  In  a  note  to  the 
case  of  Warden  v.  Hinds,  25  L.R.A. 
(N.S.)  629,  the  authorities  on  the 
subject  are  collated,  and  it  is  said 
that  the  conflict  is  such  as  to  leave 
doubt  as  to  which  view  is  better  sup- 
ported. One  line  of  cases  holds  that 
"a  hiring  at  so  much  per  year, 
month,  or  week  is,  in  the  absence  of 
other  circumstances  controlling  its 
duration,  an  indefinite  hiring  only, 
terminable  at  the  will  of  either 
party ;"  whereas  the  other  line  of  au- 
thorities holds  to  the  view  that, 
where  the  matter  of  duration  in  a 
contract  of  employment  is  not  speci- 
fied in  so  many  words,  a  hiring  being 
at  a  specified  rate  per  year,  month, 
or  week  imports  a  hiring  for  the  full 
period  named.  The  cases  are  care- 
fully reviewed  by  the  supreme  court 
of  Massachusetts  hi  Maynaid  v. 
Royal  Worcester  Corset  Co.  200 
Mass.  1, 85  N.  E.  877,  and  the  weight 
of  authority  is  declared  to  be  in 
favor  of  the  rule  that  a  hiring  at  so 
much  a  year,  month,  or  week  is,  in 
the  absence  of  any  other  oonsidera* 
tion  impairing  the  force  of  the  cir- 
cumstances, sufficient  to  sustain  a 
finding  that  the  hir- 
ing  was  for  that 
J»7/o^.S.  period.  There  are 
many  English  as 
well  as  American  cases  sustaining 
that  view,  among  Which  the  follow- 
ing are  cited:  Emmens  v.  Eldeiton, 
4  H.  L.  Gas.  624,  10  Eng.  Reprint, 
606,  13  C.  B.  495,  138  Eng.  Reprint, 
1292,  18  Jur.  21;  Foxall  v.  Inter- 
national Land  Credit  Co.  16  L.  T.  N. 
S.  637;  Buckingham  v.  Surrey  & 
H.  Canal  Co.  46  L.  T.  N.  S.  885,  46 
J.  P.  774;  Horn  v.  Western  Land 
Asso.  22  Minn.  233;  Smith  v.  Theo- 
bald, 86  Ky.  141,  5  S.  W.  394;  Moss 
V.  Decatur  Land  Improv.  &  Furnace 
Co.  93  Ala.  269, 30  Am.  St.  Rep.  65, 9 
So.  188;  Chamberlain  v.  Detroit 


Stove  Works,  103  Mich.  124.  61  N. 
W.  532;  Kellogg  v.  Citizens'  Ins.  Co. 
94  Wis.  554, 69  N.  W.  362 ;  Norton  v. 
Cowell,  66  Md.  359,  57  Am.  Rep.  331, 
4  Atl.  408;  Beach  v.  MulUn,  34  N. 
J.  L.  344;  Magarahan  v.  Wright, 
83  Ga.  773,  10  S.  E.  584. 

That  is,  we  think,  the  best  view  of 
the  matter;  for,  where  a  unit  of 
time  is  described  in  mentioning  the 
compensation,  without  any  otfa^ 
reference  to  time,  it  is  fairly  inler- 
able  that  the  parties  intended  to  con- 
tract for  that  period  of  time.  Of 
course,  the  terms  thus  specified  are 
to  some  extent  indefinite,  and  may 
be  controlled  by  the  circumstances 
of  any  particular  case,  but  in  the  ab- 
sence of  count^*vaiIing  circum- 
stances we  think  that  a  trial  court  or 
jury  is  warranted  in  construing  the 
terms  of  the  contract  to  be  for  a  hir- 
ing for  the  unit  of  time  specified  in 
fixing  the  wages  or  salary.  The  lan- 
guage of  the  contract  now  before  us 
is  even  stronger  in  that  view  than 
that  used  in  some  of  the  cases  cited. 
In  fact,  we  think  that  the  testimony 
of  Mr.  Day,  the  defendant's  man- 
ager, makes  out  a  stronger  case  than 
does  the  statement  of  the  plaintiff 
himself;  for  he  states  the  terms  at 
$1,800  a  year,*  and  follows  with  the 
specifications  "at  the  rate  of  $150 
a  month,"  indicating  that  the  period 
of  hiring  was  to  be  for  a  year,  but 
that  the  payments  were  to  be  made 
in  monthly  instalments.  It  is  ear- 
nestly insisted  by  counsel  for  defend- 
ants that  two  of  the  early  decisions 
of  this  court  place  the  court  in  line 
with  authorities  which  hold  to  the 
view  that  a  specification  of  the  com- 
pensation for  a  certain  period  is  not 
sufiicient  evidence  of  a  contract  to 
hire  for  that  period.  Wright  v. 
Morris,  15  Ark,  444 ;  Haney  v.  Cald- 
well, 35  Ark.  156.  In  the  case  first 
cited  (Wright  v.  Morris)  the  con- 
tract was  one  for  the  hire  of  an  over- 
seer "to  oversee  for  Wright  that 
year,  at  the  rate  of  $500  per  annum; 
that  Trulove  was  to  make  a  fair 
average  crop,  and,  if  he  failed  to  do 
this,  he  was  to  forfeit  his  wages." 
This  court  said  that  the  language 
used  did  not  constitute  a  special  con- 
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tract  for  a  definite  time  at  a  fixed 
price,  but  that  it  was  a  contract  to 
oversee  at  the  rate  of  $500,  not  for 
$500.  Tmlove  was  discharged  be- 
fore the  crop  was  made  and  gath- 
ered, and  the  question  was  whether 
he  was  entitled  to  specified  compen- 
sation of  $500  for  the  year,  or  for 
the  making  of  the  crop,  ai^l  this 
court  held  that  there  was  no  agree- 
ment as  to  the  length  of  time  Tru- 
love  was  to  serve,  as  the  contract 
only  fixed  the  rate  instead  of  the 
period  of  time,  and  that  "it  mast 
necessarily  liave  been  intended  that 
the  engagement  should  continue  un- 
til aftex  the  crop  was  made."  That 
case  therefore  has  no  application  to 
the  contract  involved  in  the  present 
case,  nor  is  there  any  analogy  be- 
tween the  facts  of  this  case  and 
those  in  Haney  v.  Caldwell,  supra, 
where  the  contract  of  employ- 
ment was  evidenced  by  a  letter  in 
which  Caldwell  stated  to  Haney: 
"You  are  hereby  employed  to  act 
w  my  engineer  in  connection  with 
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my  contract  for  the  completion  of 
the  Little  Rock  &  Ft.  Smith  Rail- 
road, at  a  salary  of  $2,500  per  an- 
num." 

Haney  served  for  'more .  than  a 
year.  The  court  held  that  this  was 
not  a  contract  for  a  definite  time  at  a 
fixed  price.  The  reason  for  that 
ruling  is  plain;  for  there  was  a  speci- 
fication of  employment  as  engineer 
"in  connection  with  my  contract  for 
the  copipletion  of  the  Little  Rock  & 
Ft.  Smith  Railroad,"  which  shows 
that  the  employment  was  not  for  a 
year,  but  merely  at  the  rate  per  an- 
num mentioned  in  the  letter.  We  do 
not  regard  either  of  those  cases  aa 
being  against  Uie  views  which  we 
express  in  the  present  case.  From 
this  view  of  the  matter  the  evidence 
was  sufficient  to  sustain  the  finding, 
and,  as  that  is  the  only  ground  urged 
for  the  reversal,  it  follows  that  the 
judgment  must  be  affirmed ;  and  it  is 
so  ordered. 

Petition  for  rehearing  denied. 
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Doraticn  of  contract  of  hiring  whkh  specified  no  term,  but  fixes  c<Mnpensali<m 
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I.  Introductory,  469. 
II.  In  Encfland  general  hiring  is  for 
year,  470. 

IIL  In  America  an  indefinite  fairing  is 

at  wiU.  470. 
IV.  Hiring  at  named  prit^  for  week, 

month,  or  year  definite,  471. 

V.  Hiring  at  stated  salary  indefinite, 

476. 

VI.  Circumstances  will  control,  479. 
VH.  "At  rate  of."  or  on  haais  of,  482. 
Vni.  For  "first  year,"  or  other  definite 

time,  484. 

IX.  Effect  of  statute,  485. 

X.  Effeet  of  paying  wages  in  instal- 

ments, 486. 

/.  Introductory, 

The  question  of  the  duration  of  a 
hiring  which  specifies  no  duration  of 
time,  but  merely  mentions  the  rate  of 
compensation  to  be  paid,  has  caused 
some  conflict  in  the  decisions,  and  the 
coQclasion  has  not  always  been  the 
same  when  the  argument  proceeds 
from  the  same  premises.  There  is  a 


proposition  which  lies  at  the  founda- 
tion of  the  question,  upon  which  the 
rule  in  England  is  different  from  tiiat 
in  this  country.  This  proposition  is 
not  stated  in  precisely  the  same  terms 
in  the  two  countries,  but,  so  far  as 
can  be  determined  from  the  cases,  the 
use  of  different  terms  does  not  ac- 
count for  the  difference  in  conclusions 
reached.  The  proposition  is  that,  in 
England,  a  general  hiring  is  regarded 
as  one  for  a  year.  In  this  country,  an 
indefinite  hiring  is  regarded  as  one  at 
will.  As  already  suggested,  there 
seems  not  to  be  sufficient  distinction 
between  the  terms  "general"  and  "in- 
definite" to  account  for  the  difference 
in  conclusions  reached.  And  for  the 
most  part  the  general  proposition,  as 
80  stated,  seldom  controls  tiie  final 
determination  of  the  case,  because 
other  elements  usually  enter  into  the 
proposition  which  are  sufficient  to 
carry  the  decision  one  way  or  the 
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other,  even  though  the  judges  agree 
as  to  the  general  proposition.  The 
difficulty  seems  to  have  arisen  out  of 
the  effort  to  determine  what  is  a  gen- 
eral or  indefinite  hiring.  The  English 
cases,  and  what  have  been  said  to  be 
the  majority  of  those  in  this  country, 
have  held  that,  if  a  hiring  is  for  a 
certain  sum  per  week,  month,  or  year, 
it  is  not  indefinite,  but  definite  for  the 
time  mentioned.  Some  of  the  cases, 
however,  followed  the  unsupported 
statement  of  a  text-writer,  and  held 
that  such  hirings  were  indefinite,  and 
therefore,  under  the  American  rule, 
were  really  at  will. 

II,   In  JEnglana  general  hiring  ia  for  year. 

Zn  England,  in  the  absence  of  spe- 
cial circumstances  to  control  it,  the 
rule  is  that  a  general  hiring  is  a  hir- 
ing  for  a  year.  Rex  v.  Dedham  (1769) 
Burr.  Sett.  Cas.  (Eng.)  653;  Lilley  v. 
Elwin  (1848)  11  Q.  B.  742,  116  Eng. 
Reprint,  652,  17  L.  J.  Q.  B.  N.  S.  132, 
12  Jur.  623.  So,  wherever  the  rela- 
tion of  master  and  servant  is  to  con- 
tinue for  an  indefinite  time,  it  cannot 
be  put  an  end  to  at  the  election  of 
either  party  without  notice,  and  the 
hiring  must  be  understood  to  be  for  a 
year.  Rex  v.  Hampreston  (1793)  6  T. 
R.  207,  101  Eng.  Reprint,  116. 

In  Beeaton  v.  CoUyer  (1827)  4  Bing. 
309,  130  Eng.  Reprint,  786,  it  is  said 
that  if  a  master  hires  a  servant  with- 
out mention  of  time,  that  is  a  general 
hiring  for  a  year,  and  the  fact  that 
salary  is  paid  monthly  or  quarterly  is 
immaterial. 

In  Fawcett  v.  Cash  (1834)  5  Barn. 
&  Ad.  904,  110  Eng.  Reprint,  1026,  3 
Nev.  &  M.  177.  3  L.  J.  K.  B.  N.  S.  113, 
it  is  said  that  the  general  rule  is  that 
if  a  master  hire  a  servant  without 
mentioning  the  time,  that  is  a  general 
hiring,  and,  in  point  of  law,  a  hiring 
for  a  year. 

So,  in  Rex  v.  Macclesfield  (1789)  8 
T.  R.  76,  100  Eng.  Reprint,  463,  after 
an  employment  for  eleven  months,  the 
employee  was  told  he  might  as  well 
atay  on  by  an  expression  which  meant 
an  indefinite  time,  and  the  hiring  was 
held  to  be  for  a  year,  and  sufficient  to 
give  a  settlement. 

In  Rex  V.  St.  Andrew  (1828)  8  Bam. 


&  C.  679, 108  Eng.  Reprint.  1195,  it  was 
said  by  Bayley,  J.:  "If  the  reserva- 
tion of  weekly  wages  be  the  only  cir- 
cumstance from  which  the  duration  of 
the  contract  can  be  collected,  the  pre- 
sumption is  that  it  is  to  continue  for 
a  week  only.  In  this  case  the  stipala- 
tion  for  a  month's  wages,  or  a  month's 
warning,  rebuts  the  presumption  of  a 
weekly  hiring.  It  was  thence  mani- 
fest that  it  was  intended  that  the  sen- 
ice  should  continue  for  a  longer  period 
than  a  week.  It  then  became  a  hiring 
unlimited  in  duration,  in  which  case 
the  law  implies  a  hiring  for  a  year." 

But  in  Baxter  v.  Nurse  (1844)  7 
Scott,  N.  R.  801,  6  Mann.  &  6.  935, 134 
Eng.  Reprint,  1170,  1  Car.  &  K.  10, 13 
L.  J.  C.  P.  N.  S.  82,  8  Jur.  273,  Tindai, 
Ch.  J.,  said  that,  in  a  case  where  the 
agreement  was  to  act  as  agent  of  i 
publication  for  a  weekly  salary,  there 
was  no  inflexible  rule  of  law  that  a 
general  hiring  was  one  for  a  year,  bat 
that  it  was  a  question  of  fact  dq>end- 
ing  upon  the  circumstances  of 
particular  case.  The  judge  assumed 
that  the  hiring  at  a  certain  amount 
per  week  was  a  general  hiring,  but 
held  that  the  question  was  one  for  the 
jury  and  not  for  the  court.  Coltman, 
J.,  says  that  proof  of  service  and  pay- 
ment of  weekly  wages  raises  an  in- 
ference contrary  to  that  of  a  general 
hiring.  Cresswell,  J.,  said  that,  in  all 
cases  where  a  hiring  for  an  indefinite 
period  is  proved  and  there  is  nothing 
to  the  contrary,  the  hiring  will  be  pre- 
sumed to  be  a  yearly  hiring,  but  that 
if  there  are  other  circumstances,  sach 
as  the  payment  of  wages  weekl^,  the 
question  becomes  one  of  fact. 

Ill*  In  Amertea  an  indefintle  hiring  i» 

The  rule  runs  uniformly  through  the 
American  cases  that  an  indefinite  bii* 
ing  is  a  hiring  at  will. 

Georgia.— Bentley  v.  Smith  (1W7) 
3  Ga.  App.  242,  59  S.  E.  720. 

Maryland.~McCulIough  Iron  Co.  v. 
Carpenter  (1887)  67  Md.  664,  U  Ad 
176. 

Misaouri. — Davis  v.  Pioneer  L.  Ivs^ 
Co.  (1914)  181  Mo.  App.  353, 172S.W. 
67. 

New  York.  —  Halpern  v.  Langrock 
Bros.  Co.  (1915)  163  N.  Y.  Supp.  9& 
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Oregon.  —  Christensen  v.  Pacific 
Coast  Borax  Co.  (1894)  26  Or.  302,  38 
Pac.  127. 

Pennsylvania.  —  Kirk  t.  Hartman 
(1869)  63  Pa.  105,  11  Mor.  Min.  Rep. 
450. 

Rhode  Island.  —  Booth  t.  National 
IndU  Rubber  Co.  (1897)  19  R.  I.  696, 
36  Atl.  714. 

West  Virginia. — Resener  v.  Watta, 
R.  &  Co.  (1913)  73  W.  Va.  342,  51 
L.R.A.(N.S.)  629,  80  S.  £.  839. 

The  scope  of  this  rule  carries  it  out- 
side the  limitation  of  this  annotation^ 
so  that  all  the  cases  in  which  it  is 
stated  are  not  gathered  here.  And  it 
is  probably  true  that  the  question  just 
what  is  an  indefinite  hiring  is  not 
fully  settled.  It  has  been  held  that  a 
hiring  at  a  specified  price  per  day  may 
be  terminated  at  will.  Crotty  v.  Erie 
R.  Co.  (1912)  149  App.  Div.  262,  133 
N.  Y.  Supp.  697;  The  J.  P.  Schuh 
(1916)  223  Fed.  455. 

So  where  by  the  terms  of  a  contract 
of  employment  the  tenure  of  service 
cannot  be  determined,  such  contract 
is  one  at  will,  and  may  be  terminated 
at  any  time.  Speeder  Cycle  Co.  v. 
Teeter  (1897)  18  Ind.  App.  476,  48  N. 
£.  595.  So  8  contract  to  sell  lands  on« 
commission  is  an  indefinite  hiring,  and 
may  be  terminated  at  any  time.  Coffin 
V.  Landis  (1864)  46  Pa.  426. 

If  a  contract  to  employ  one  contains 
the  proviso  that  he  does  faithful  and 
honest  work,  it  is  indefinite,  and  may 
be  terminated  at  any  time.  Louisville 
&  N.  R.  Co.  V.  Offitt  (1896)  99  Ky.  427, 
59  Am.  St.  Rep..  467,  36  S.  W.  181. 

The  cases  have  seldom  assumed  to 
give  any  reason  for  this  rule,  but  in 
Boogher  v.  Maryland  L.  Ins.  Co.  (1880) 
8  Mo.  App.  533;  the  court,  in  combat- 
ing the  doctrine  that  an  indefinite  hir- 
ing is  one  for  a  year,  says :  "With  us, 
the  employee  may,  where  the  period 
is  left  open,  recover  for  the  service 
rendered,  and  is  thus  relieved  from  the 
injustice  of  the  English  rule;  .  .  . 
so,  on  the  other  hand,  the  employer 
ought  not  to  be  forced,  by  an  artificial 
interpretation,  into  a  contract  which 
he  has  not  made." 

L^if  er  y.  Scheinman  (1917)  179  App. 
Div.  665,  167  N.  Y.  Supp.  105,  adheres 
to  the  rule  in  (1916)  159  N.  Y.  Supp. 


40,  to  the  effect  that  a  contract  silent 
as  to  term  is  hiring  at  will. 

No'  case  has  been  found  which  at- 
tempted to  state  a  reason  why  a  hir- 
ing at  a  certain  price  per  week,  month, 
or  year  was  regarded  as  indefinite. 
The  general  rule  seems  to  be,  as  ap- 
pears from  the  Aext  subdivision  of 
this  note,  that  such  a  hiring  is  def- 
inite, and  will  continue  for  the  period 
named. 

IV.  Hiring  at  named  price  for  useele, 

month,  or  year  definite. 

In  the  absence  of  special  circum- 
stances which  have  been  deemed  suf- 
ficient to  control  the  matter,  the  gen- 
eral rule  in  England,  and  in  many 
states  in  this  country,  is  that  a  hiring 
at  a  named  price  per  week,  month,  or 
year  is  a  definite  hiring  for  the  period 
named. 

United  States.— The  Hudson  (1846) 
Olcott,  396,  Fed.  Cas.  No.  6,831 ;  Jones 

V.  Trinity  Parish  (1883)  19  Fed.  59. 
Alabama.-— Clark  v.  Ryan  (1391)  95 

Ala.  406,  11  So.  22;  National  L.  Ins. 
Co.  v.  Ferguson  (1915)  194  Ala.  658, 
69  So.  823;  Moss  v.  Decatur  Land 
Improv.  &  Furnace  Co.  (1890)  93  Ala. 
269,  30  Am.  St.  Rep.  55,  9  So.  188;  Lid- 
dell  V.  Ghidester  (1887)  84  Ala.  608, 
5  Am.  St.  Rep.  387,  4  So.  426. 

Aiicansas. — Moline  Lumber  Co.  v. 
Habsison  (reported  herewith)  ante, 
466. 

California.— Shuler  v.  Corl  (1918) 
39  Cal.  App.  195,  178  Pac.  535. 

Colorado.  —  Bauer  v.  Goldman 
(1909)  45  Colo.  163,  100  Pac.  435. 

Georgia.  —  Magarahan  v.  Wright 
(1889)  83  Ga.  773,  10  S.  E.  584;  Bald- 
win v.  Western  U.  Teleg.  Co.  (1894) 
93  Ga.  692,  44  Am.  St.  Rep.  194,  21  S. 
E.  212;  Thompson  v.  Read  Phosphate 
Co.  (1916)  18  Ga.  App.  535,  89  S.  E. 
1048;  Odom  v.  Bush  (1906)  125  Ga. 
184,  53  S.  E.  1013. 

Massachusetts.  —  Tubbs  v.  Cum- 
mings  Co.  (1900)  200  Mass.  555,  86 
N.  E.  921;  Nichols  v.  Coolahan  (1845) 
10  Met.  449;  Maynard  v.  Royal  Wor- 
cester Corset  Co.  (1908)  200  Mass.  1, 
85  N.  E.  877. 

Minnesota. — Horn  v.  Western  Land 
Asso.  (1875)  22  Minn.  233. 

New  jCTsey.  —  Beach  v.  Mullin 
(1870),  34  N,  J.  L.  344. 
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Texas.— Young  v.  Lewis  (1852)  9 
Tex.  73;  San  Antonio  &  A.  P.  R,  Co. 
V.  Sale  (1895)  —  Tex.  Civ.  App.  — , 
31  S.  W.  325. 

West  Virginia.  —  Alkire  v.  Orchard 
Co.  (1917)  79  W.  Va.  526,  91  S.  E.  384. 

Wisconsin. — Cronemillar  v.  Duluth- 
Superior  Mill.  Co.  (1908)  134  Wis.  248, 
114  N.  W.  432;  Kellogg  v.  Citizens  Ins. 
Co.  (1896)  94  Wis.  654,  69  N.  W.  362. 

England.  —  Emmens  v.  Elderton 
(1853)  4  H.  L.  Cas.  624,  10  Eng.  Re- 
print, 606,  13  C.  B.  495,  138  Eng.  Re- 
print, 1292,  18  Jur.  21;  Lowe  v.  Walter 
(1892)  8  Times  L.  R.  358;  Rex  v. 
Mitcham  (1810)  12  East,  351, 104  Eng. 
Reprint,  137;  "Rex  v.  Fuckelchurch 
(1804)  6  East,  382,  102  Eng.  Reprint, 
1116;  Rex  v.  Newton  Toney  (1788) 
2  T.  R.  453,  100  Eng.  Reprint,  244; 
Foxall  V.  International  Land  Credit 
Co.  (1867)  16  L.  T.  N.  S.  637;  Buck- 
ingham V.  Surrey  &  H.  Canal  Co. 
(1882)  46  L.  T.  N.  S.  885,  46  J.  P.  774; 
Rex  V.  Odiham  (1788)  2  T.  R.  622, 100 
Bng.  Reprint,  334;  Rex  v.  Lambeth 
(1816)  4  Maule  &  S.  315,  105  Eng.  Re- 
print, 851;  Rex  v.  Rolvenden  (1828) 

1  Mann.  &  R.  691;  Rex  v.  Hanapreston 
(1793)  5  T.  R.  208,  101  Eng.  Reprint. 
117. 

In  Rex  V.  Hampreston  (1793)  6  T. 
R.  208,  101  Eng.  Reprint,  117,  BuUer, 
J.,  said  a  hiring  at  so  much  per  week, 
simply  and  without  any  other  expres- 
sion, has  been  held  to  be  a  hiring  for 
a  week  because  that  expression,  if  it 
be  not  explained  by  other  words,  has 
been  taken  to  apply  to  the  duration 
of  the  contract,  and  not  to  the  serv- 
ices. 

An  agreement  to  serve  for  a  certain 
sum  a  week  in  summer  and  a  less  sum 
per  week  in  winter  is  a  we^ly  hiring 
only.  Rex  v.  Rolvenden  (1828)  1 
Mann.  &  R.  (Eng.)  691. 

A  hiring  at  so  much  per  week  and 
an  extra  allowance  for  the  harvest  is 
not  a  hiring  for  the  year.  Rex  t. 
Lambeth  (1816)  4  Maule  &  S.  315, 106 
Eng.  Reprint,  851. 

An  agreement  at  a  specified  sum 
per  week  cannot  be  considered  a  gen- 
eral hiring,  but  ia  one  from  week  to 
week.   Rex  v.  Newton  Toney  (1788) 

2  T.  R.  463,  100  Eng.  Reprint,  244. 
BuIIer,  J.,  said  that,  if  the  payn^ent  of 


weekly  wages  be  the  only  circum* 
stance  from  which  the  duration  of  the 
contract  can  be  told,  it  may  be  taken 
to  be  a  weekly  hiring. 

A  hiring  by  the  week  is  not  general 
so  as  to  give  a  settlement  if  continued 
a  year.  Rex  v.  Odiham  (1788)  2  T.  R. 
622,  100  Eng.  Reprint,  334. 

A  hiring  at  a  specified  amount  per 
week  for  so  long  as  the  parties  can 
agree  is  a  hiring  from  week  to  week 
so  as  not  to  give  a  settlement  under 
the  Poor  Laws.  Rex  v.  Mitcham 
(1810)  12  East,  351,  104  Eng.  Reprint, 
137. 

In  Rex  V.  Fucklechurch  (1804)  5 
East,  882;  102  Eng.  Reprint,  1116, 
where  the  contention  was  that  a  hiring 
at  weekly  wages  was  general,  and 
therefore  for  a  year,  so  that  the  em- 
ployee gained  a  settlement,  Lord  El* 
lenborough  said:  "If  an  indefinite 
hiring  were  stated  on  a  record,  and 
nothing  shown  to  control  it,  it  will  be 
deemed  a  hiring  for  a  year,  hot  that 
Is  in  the  absence  of  any  circumstance 
from  whence  a  different  intent  is  to 
be  collected;  and,  here,  weekly  wages 
being  reserved,  and  nothing  else  add- 
ed to  show  an  intention  to  extend  the 
contract  further,  will  induce  the  con- 
clusion in  law  of  a  weekly  hiring  and 
service  intended  by  the  parties.  There 
is  a  current  of  authorities  to  this 
point" 

Employing  a  salesman  for  weekly 
advances,  with  a  provision  for  com- 
mission if  he  shall  complete  a  whole 
year's  service,  is  not  a  contract  for  a 
year,  but  at  most  one  by  the  week. 
Tubbs  V.  Cummings  Co.  (1900)  200 
Mass.  656,  86  N.  E.  921.  A  contract 
at  976  per  wedc  straight  salary  the 
year  around,  with  a  provision  for  com- 
missions and  return  of  railroad  fare 
at  end  of  season,  is  a  contract  by  the 
week.  Bauer  v.  Goldman  (1909)  45 
Colo.  163,  100  Pac.  435.  A  hiring  at  a 
specified  price  per  month  is  a  hiring 
by  the  month.  Young  v.  Lewis  (1852) 
9  Tex.  73. 

In  the  absence  of  controlling  cir- 
cumstances, the  presumption  ia  that  a 
hiring  at  a  specified  amount  per  month 
is  for  that  period.  Magarahan  v. 
Wright  (1889)  83  Ga.  773, 10  S.  E.  584. 

An  agreement  to  serve  and  be 
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served  at  so  much  per  month*  with  no 
stipulation  as  to  term  of  service,  is 
tenninable  at  the  end  of  any  montii  at 
the  pleasure  of  either  party  to  the 
contract.  Clark  v.  Ryan  (1891)  95 
Ala.  406, 11  So.  22. 

A  hiring  at  monthly  wages  will  be 
regarded  as  an  engagement  by  the 
month,  thus  leaving  it  optional  with 
ather  party  to  terminate  the  obliga- 
tion to  serve  or  pay  at  the  end  of  the 
month.  If  the  master  terminates  the 
contract  during  the  month,  he  must 
pay  wages  for  the  month,  and  if  the 
servant  does  so.  he  loses  his  wages 
accruing  for  the  unfinished  term.  The 
Hudson  (1846)  Olcott,  396,  Fed.  Cas. 
No.  6,881. 

Under  an  employment  at  monthly 
wages  witliout  stating  any  definite 
time  for  continuance  of  service,  either 
party  may  terminate  the  contract  at 
the  end  of  a  current  month.  Jones  v. 
Trinity  Parish  (1883)  19  Fed.  59. 

A  contract  to  pay  a  certain  sum  per 
month  for  services  so  long  as  the  em- 
ployee shall  choose  to  work  is  a  hiring 
from  month  to  month.  Shuler  v.  Corl 
(1918)  89  CaL  App.  195,  178  Fac.  636. 

An  agreement  t;p  pay  a  certain  sum 
per  month  is  not  a  contract  for  a  year, 
although  there  is  a  provision  for  a 
bonus  if  the  year's  business  warrants 
it.  Thompson  v.  Read  Phosphate  Co. 
(1916)  18  Ga.  App.  636,  89  S.  E.  1048. 

A  contract  to  pay  a  certain  sum  per 
month  and  board  so  long  as  employee 
should  work  for  employer  Is  a  hiring 
by  the  month,  "terminable  at  the 
pleasure  of  employer,"  so  as  to  entitle 
employee  to  board  during  sickness  in 
case  the  employment  is  not  terminated. 
Nichols  v.  Coolahan  (1845)  10  Met. 
(Haas.)  449. 

In  Beach  v.  MulHn  (1870)  84  N.  J. 
L.  344^  the  court  said:  **The  contract 
of  hiring  in  this  case  was  that  the 
plaintiff  should  work  for  the  defend- 
ant for  $16  a  month.  Nothing  further 
was  said  as  to  the  term  of  service.  The 
reservation  of  wages,  payable  month- 
ly or  weekly,  will  not  control  the  con- 
tract so  as  to  destroy  its  entirety, 
when  the  parties  have  expressly 
agreed  for  a  specified  term,  as  a  year. 
But  if  the  payment  of  monthly  or 
weekly  wages  is  the  only  circum- 


stance from  which  the  duration  of  the 
contract  is  to  be  inferred,  it  will  be 
taken  to  be  a  hiring  for  a  month  or  a 
week." 

Construing  a  contract  of  employ- 
ment indefinite  as  to  the  term  of  serv- 
ice, but  providing  certain  salary  per 
month,  Odom  v.  Buah  (1906)  125  Ga. 
184,  53  S.  E.  1013,  holds  that  the  em- 
ployment was  for  an  indefinite  time, 
and  that  neither  party  was  bound  be- 
yond the  first  month  of  hiring.  The 
effect  of  agreeing  to  make  a  monthly 
payment  of  salary  on  the  duration  of 
the  contract  is  suggested  by  the  court 
as  follows:  "And  it  is  only  by  a  fic- 
tion that  the  courts  are  enabled  to 
hold  that  an  engagement  at  a  fixed 
salary  per  month,  but  with  no  stipula- 
tion as  to  its  duration,  is  a  legally 
binding  contract  for  one  month's  em- 
ployment at  the  agreed  wage,  upon  the 
supposition  that  the  contracting  par- 
ties had  in  contemplation  a  definite 
hiring  for  one  month  only ;  either  par- 
ty to  then  have  the  right  of  regarding 
tlie  engagement  as  at  an  end,  or  of 
treating  the  contract  as  continuing  of 
force  upon  the  same  terms  as  to  wages 
till  notice  was  received  from  the  other 
of  his  election  to  terminate  the  rela- 
tion of  master  and  servant." 

Where  one  contracts  to  work  under 
a  promise  of  a  $70  job  in  which  he  is 
to  be  paid  $70  per  month,  the.  term  of 
employment  cannot  be  considered  less 
than  one  month.  San  Antonio  &  A. 
P.  R.  Co.  V.  Sale  (1895)  —  Tei.  Civ. 
App.  — ,  31  S.  W.  325. 

Employment  of  one  as  manager  at  a 
stipulated  salary  per  month  is  a  mere 
monthly  employment,  and  may  be  ter- 
minated at  the  end  of  any  month  by 
either  party.  Alkire  v.  Orchard  Co. 
(1917)  79  W.  Va.  526.  91  S.  £.  384. 

Where  wages  are  payable  by  the 
month,  such  circumstance  is  evidence 
of  a  hiring  for  that  period,  and  will 
be  sufiicient,  in  the  absence  of  any  evi- 
dence impairing  its  weight,  to  sustain 
a  finding  that  there  was  a  hiring  for 
that  period.  Cronemillar  v.  Duluth- 
Superior  Mill.  Co.  (1908)  134  Wis.  248, 
114  N.  W.  432. 

In  Baldwin  v.  Western  U.  Teleg.  Co. 
(1894)  93  Ga.  692,  44  Am.  St.  Rep. 
194^  21  S.  E.  212,  an  action  for  dam- 
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ages  for  the  defendant's  failure  to 
transmit  a  message  accepting  a  posi- 
tion which  had  been  offered  to  plain- 
tiff at  a  salary  of  $45  per  month,  it 
was  said  that  an  offer  of  employment 
at  so  much  per  month  would,  in  the 
absence  of  anything  further  indicat- 
ing the  period  of  employment  intend- 
ed, be  treated  as  meaning  employment 
for  a  term  of  one  month. 

It  was  held  in  Moss  v.  DecatUr  Land 
Improv.  &  Furnace  Co.  (1890)  93  Ala. 
269,  30  Am.  St  Rep.  66,  9  So.  188,  that 
an  employment  by  the  month  at  $60 
per  month  is  not  a  hiring  at  the  rate 
of  $60  per  month,  but  a  contract  for  an 
entire  month. 

An  employment  for  a  salary  of 
$1,000  per  year,  payable'  quarterly, 
conslitutea  an  employment  for  at  least 
a  year,  which  neither  party  can  re- 
scind within  the  year  without  the  oth- 
er's consent.  Horn  v.  Western  Land 
Asso.  (1875)  22  Minn.  233.  The  court 
says:  "The  contract  of  employment 
was  by  the  year,  at  a  fixed  salary  for 
such  period,  and  not  one  for  an  in- 
definite period,  at  the  rate  of  so  much 
a  year.  This  construction  accords 
with  what  must  reasonably  be  sup- 
posed to  have  been  the  intention  of 
the  parties,  considering  the  nature  of 
the  employment  and  the  character  of 
the  services  agreed  to  be  rendered." 

An  offer  by  telegraph,  "If  $1,000  a 
year  is  an  inducement,  come  immedi- 
ately. Answer,"  and  the  answer, 
"Will  accept  $1,000  a  year,"  are  com- 
munications which,  unexplained,  show 
a  single  contract  for  a  year.  Liddell 
V.  Chidester  (1887)  84  Ala.  508,  6  Am. 
St.  Rep.  387,  4  So.  426. 

Employment  at  a  stipulated  sum  for 
a  year  is  presumptively  a  contract  for 
a  year.  Lowe  v.  Walter  (1892)  8 
Times  L.  R.  (Eng.)  358. 

A  hiring  at  a  specified  sum  per  an- 
num is  a  hiring  for  a  year.  Foxall 
V.  International  Land  Credit  Co. 
(1867)  16  L.  T.  N.  S.  (Eng.)  637; 
Buckingham  v.  Surrey  &  H.  Canal  Co. 
(1882)  46  L.  T.  N.  S.  (Eng.)  886,  46 
J.  P.  774. 

In  Kellogg  v.  Citizens'  Ins.  Co. 
(1896)  94  Wis.  554,  69  N.  W.  362,  the 
Wisconsin  court  said  that,  when  wages 
are  payable  by  the  week,  month,  or 


year,  such  circumstance  strongly  in- 
dicates the  period  of  service  contract- 
ed for.  In  this  case  a  salary  was  fixed 
by  the  year,  and  the  plaintiff  had  been 
working  for  the  defendant  on  a  year- 
ly salary  for  several  years.  "If,  from  | 
such  evidence,  even  standing  alone, 
without  any  other  evidence  impairing  i 
its  weight,  the  trial  court  finds  a 
monthly  or  yearly  hiring,  correspond- 
ing to  the  rate  of  wages,  the  inference 
so  drawn  cannot  be  disturbed  on  ap- 
peal," 

In  Emmens  v.  Elderton  (1353)  4 
H.  L.  Cas.  624,  10  Eng.  Reprint,  606,  | 
there  was  an  employment  of  a  solici- 
tor for  £100  per  annum,  in  lieu  of  ren- 
dering an  annual  bill  for  his  varioas 
services.  As  to  the  continuance  of 
such  an  employment^  Crompton,  J., 
said:  "The  contract  is  for  the  anm 
of  £100  per  annum,  and  not  for  pay- 
ment at  that  rate;  and  I  cannot  think 
that  the  parties  intended  merely  to 
substitute  one  mode  or  rate  of  pay- 
ment for  another,  leaving  it  optional 
to  the  employers  to  put  an  end  to  the 
engagement  at  their  pleasure.  The 
plaintiff  may  have  been  induced  to 
forego  the  usual  charges  of  an  attor- 
ney froih  considering  that  he  was  to 
be  paid  for  the  whole  year's  work; 
and  that,  taking  the  rough  and  smooth 
together,  the  £100  would  satisfy  him; 
and  the  defendants  probably  pre- 
ferred paying  the  certain  sum  for  a 
certain  time  to  being  subject  to  the 
uncertainly  of  the  amount  of  the 
charges.  It  would  be  quite  inconsist- 
ent with  these  views  that  there  should 
be  a  power  of  terminating  the  engage- 
ment, and  paying  the  plaintiff  for  the 
services,  either  according  to  the  scale 
of  attorneys'  charges  or  pro  vata  in 
proportion  to  the'  work  done,  oe  the 
time  during  which  he  continued  to 
serve." 

Under  an  agreement  to  pay  for  serv- 
ices at  a  certain  sum  per  week  or 
month,  the  contract  may  be  termi- 
nated by  either  party  at  the  end  of 
either  unit  period,  and  the  beginning 
of  any  unit  period  postpones  the  right 
to  terminate  until  the  end  of  that  peri- 
od. National  L.  Ins.  Go.  (1915)  194 
Ala.  658,  69  So.  823. 

In  Maynard  v.  Royal  Worcester  Cor- 
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set  Co.  (1908)  200  Mass.  1,  85  N.  E. 
877,  the  alleged  contract  was  a  state- 
ment: "Your  salary  for  the  ensuing 
year  will  be  $5,000."  This  followed 
prior  engagements  by  the  year.  The 
court  says:  "Withoat  reviewing  the 
cases  or  analyzing  the  principles  to  de- 
termine which  is  the  sounder  view,  it 
is  enough  to  say  that  the  use  of  the 
aum  of  money  equivalent  to  a  year's 
pay,  in  describing  the  amount  which 
the  plaintiff  was  to  receive,  was  prop- 
er for  consideration  in  connection  with 
otiier  incidents."  It  was  also  pointed 
out  in  this  case  that  the  word  "salary" 
is  more  frequently  applied  to  annual 
employment  than  to  any  other,  and  its 
use  may  import  a  factor  of  permanen- 
cy. The  court  further  says:  "The 
weight  of  authority  is  that  a  hiring  at 
so  much  a  year,  in  the  absence  of  any 
other  consideration,  will  sustain  a 
finding  that  this  was  a  hiring  for  that 
period." 

Several  states  which  have  adopted 
the  rule  that  a  hiring  at  a  certain 
price  per  month  or  year  is  indefinite, 
and  terminable  at  will,  have,  in  some 
cases,  taken  the  position  that  it  was 
a  definite  contract  for  the  period 
named.  Thus,  where  the  hiring  is 
trom  month  to  month  at  a  certain 
wage  per  month,  it  is  not  an  indefinite 
employment,  bat  an  Mnployment  for 
the  month  entered  upon,  so  that  breach 
by  the  employee  during  that  month  de- 
prives him  of  the  wages  for  that 
month.  Bozzone  v.  Stafford  (1914)  85 
Misc.  53,  146  N.  Y.  Supp.  1076. 

In  Sleeker  v.  Johnson  (1876)  51 
How.  Pr.  (N.  Y.)  380,  reversed  on  an* 
other  point  in  (1877)  69  N.  Y.  309, 
it  was  held  that  "a  general  engage-^ 
ment  of  a  servant  'at  a  salary  of  $1,500 
a  year,  payable  weekly,'  unaffected  by 
any  other  considerations  growing  out 
of  the  custom  of  the  place,  the  con- 
duct of  the  parties,  or  other  extra- 
neous evidence  disclosing  a  contrary 
intention,  constitutes  a  contract  of 
hiring  for  the  year.  If  the  parties  in- 
tended the  compensation  ahould  only 
be  at  that  rate,  and  it  had  been  so 
specified,  such  express  indication  of 
their  intention  would  leave  no  room 
for  inference  that  the  engagement  was 
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not  at  the  mutual  will  and  pleasure  of 
the  parties." 

So,  in  Douglass  v.  Merchants'  Ins. 
Co.  (1890)  118  N.  Y.  484,  7  L.R.A.  822, 
23  N.  £.  806,  where  the  question  was 
whether  a  secretary  employed  at  a 
yearly  salary  was  bound  by'  the  by- 
laws permitting  his  discharge  at  any 
time,  the  court  said:  There  does  not 
appear  to  have  been  any  special  con- 
tract as  to  term  of  service.  The  com- 
pensation was  designated  as  a  yearly 
salary,  which  the  plaintiff  in  his  com- 
plaint alleges  was  payable  in  monthly 
or  quarterly  instalments.  This  would 
indicate  that, his  service  for  a  year 
was  contemplated,  and  the  terms 
would  presumptively  foe  the  same  each 
subsequent  year,  except  so  far  as 
modified  by  the  parties,  and,  without 
some  reserved  right  of  termination,  it 
may  be  assumed  that  his  service  was 
not  terminable  without  cause  until  the 
end  of  any  current  ^ear. 

An  employment  for  an  indefinite 
term  at  an  agreed  compensation  per. 
week  is  an  employment  from  week  to 
week,  and  may  be  terminated  by  either 
party  at  the  expiration  of  any  week. 
Dunbar  v.  Cuban  Land  &  S.  S.  Co. 
(1902)  37  Misc.  360,  76  N.  Y.  Supp. 
498. 

Where  one  was  employed  by  resolu- 
tion of  a  board  of  directors  for  one 
year  at  a  stated  salary  with  an  agree- 
ment that  his  salary  should  not  be 
less  after  the  first  year,  and  at  the 
beginning  of  each  succeeding  year,  the 
employment  was  for  one  year,  until 
at  the  beginning  of  a  certain  year,  the 
resolution  read  that  he  foe  engaged  at 
a  salary  of  the  same  yearly  amount, 
^'payable  monthly,"  without  naming 
the  duration  of  the  employment.  The 
court  held  that  it  was,  at  best,  an  em- 
ployment from  month  to  month,  and, 
not  being  for  a  definite  period,  could 
be  terminated  at  the  expiration  of  any 
month.  Rose  v.  Eclipse  Carbonating 
Co.  (1894)  60  Ho.  App.  28. 

V.  Hiring  at  ^ated  aalary  indefinite. 

Practically  every  case  which  has 
held  that  hiring  at  a  certain  price  per 
month  or  year  is  indefinite,  and  ter- 
minable at  will,  has,  without  argu- 
ment, directly  or  indirectly,  followed  a 
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textbook  which  lays  down  that  proposi- 
tion without  any  authority  whatever  to 
support  it. 

Wood's  Mast.  &  S.  §  184,  states: 
"With  us  the  rule  ia  inflexible  that  a 
general  or  indefinite  hiring  is  prima 
facie  a  Hiring  at  will,  and  if  the  serv- 
ant seeks  to  make  it  out  a  yearly  hir- 
ing, the  burden  is  upon  him  to  estab- 
lish it  by  prOof.  A  hiring  at  so  much 
a  day,  week,  month,  or  year,  no  time 
being  specified,  is  an  indefinite  hiring, 
and  no  presumption  attaches  that  it 
was  for  a  day  even,  but  only  at  the 
rate  fixed  for  whatever  time  the  party 
may  serve." 

To  support  this  proposition,  Mr. 
Wood  cites  six  cases,  four  American 
and  two  Scotch,  no  one  of  which  bears 
out  his  statement: 

In  De  Briar  v.  Mintum  (1851)  1  Cal. 
450,  an  innkeeper  employed  a  barkeep- 
er, and  was  to  give  him  $800. per  mon% 
for  his  service,  ynd  allow  him  the 
privilege  of  occupying  a  room,  so  long 
-as  he  remained  in  his  employ.  The 
hiring  was  not  for  a  definite  period 
and  the  barkeeper  was  discharged, 
after  which  the  employer  notified  him 
to  leave  the  room  which  he  occupied 
at  the  end  of  the  month.  This  notice 
not  being  complied  with,  he  was  eject- 
ed by  force,  and  brought  an  action  for 
trespass  which  the  court  held  could 
not  be  maintained.  It  thus  appears 
tiiat  the  controversy  was  not  over  the 
amount  due,  but  over  the  right  to  oc- 
cupy the  room  after  the  termination 
of  the  employment,  and  the  employer 
assumed  that  the  right  continued  for 
a  month,  the  period  of  hiring.  The 
court  adopted  this  view,  so  far  as  the 
right  to  eject  him  was  concerned. 

In  Tatterson  v.  Suffolk  Mfg.  Co. 
(1870)  106  Mass.  56,  a  superintendent 
was  employed  for  a  certain  sum  per 
annum,  and  the  payments  were  made 
and  receipted  for  quarterly.  He  was 
discharged  at  the  end  of  the  third 
quarter  of  the  second  year,  and  he 
claimed  that  the  hiring  was  by  the 
year,  and  the  employers  claimed  it 
was  by  the  quarter,  but  the  court  held 
that  it  depended  upon  the  understand- 
ing and  intention  of  the  parties,  to  be 
gathered  ixbm  the  usages  of  the  busi- 


ness, the  situation  of  the  parties,  and 
all  the  circumstances  of  the  case. 

In  Franklin  Min.  Co.  v.  Harris 
(1871)  24  Mich.  115,  the  jury  found  a 
contract  for  a  year,  based  on  evidence 
that  the  employee  so  understood  it, 
that  in  negotiating  he  asserted  a  de- 
sire for  a  definite  time,  and  the  salary 
was  fixed  at  a  specified  sum  per  week; 
and  the  court  affirmed  the  judgment 
entered  on  such  verdict. 

In  Wilder's  Case  (1869)  5  Ct.  a 
(U.  S.)  462,  it  appeared  that  on  Hay 
23, 1861,  claimant's  assignors  contract- 
ed with  the  United  States  Army  to 
transport  rations  from  St.  Paul  to  Da- 
kota territory  at  certain  prices,  vary- 
ing according  to  time  of  year.  They 
acted  under  this  contract  until  July, 
1863,  when  they  refused  to  be  further 
bound  by  it,  and  entered  into  a  new 
contract  with  a  government  quarter- 
master. The  government  refused  to 
recognize  the  compensation  provided 
by  this  contract,  on  the  ground  that 
the  former  one  had  not  been  termi- 
nated by  reasonable  notice.  The  court 
of  claims  found  in  favor  of  the  valid- 
ity of  the  new  contract. 

It  is  not  apparent  how  Scotch  deci- 
sions are  of  Value  in  fixing  the  state 
of  the  law  in  America,  but  even  those 
decisions  do  not  support  the  text. 

In  Mitchell  v.  Smith  (1836)  14  S.  C 
Sess.  Cas.  Ist  series,  358,  plaintiff  was 
appointed  manager  of  a  bank  under 
a  contract  that  he  was  to  hold  only 
during  the  pleasure  of  the  directors. 
Having  been  dismissed,  he  brought  an 
action  for  reinstatement,  but  it  was 
held  that  he  had  been  guilty  of  such 
mismanagement  as  justified  his  dis- 
missal. There  is  not  a  word  about  the 
term  of  employment,  or  the  amount  of 
salary  which  he  was  to  receive,  or  the 
times  and  method  of  its  payment.  The 
whole  question  was  as  to  whether  or 
not  the  dismissal  was  justified  under 
the  circumstances. 

As  stated  in  1  Labatt,  Mast.  &  S. 
§  201,  Fosdick  v.  North  British  R.  Co. 
(1850)  23  Scot  Jur.  118,  13  Sc.  Sess. 
Cas.  2d  series.  281,  held  that  "where 
it  was  stipulated  that  a  servant  might 
be  dismissed  at  the  pleasure  of  his 
employer,  and  without  reason  ■  as- 
signed, on  receiving  a  fortnight's 
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warninsT  or  a  fortnight's  wages,  and  he 
was  dismissed  on  a  charge  made 
against  him  by  a  coemployee,  which  he 
alleged  to  be  unfoundecU  it  was  held 
that  he  could  not  recover  damages  on 
the  ground  of  having  been  dismissed, 
but  was  entitled  to  maintain  an  ac- 
tion based  on  the  theory  that  the  em- 
ployer had  authorized  or  adopted  the 
proceedings  of  the  coemployee  who 
had  brought  the  charge  against  him." 

Following  the  text  of  Mr.  Wood,  the 
following  cases  have  held  that  a  hir- 
ing at  a  specified  sum  per  week,  month, 
or  year  was  an  indefinite  hiring  which 
was  terminable  at  will : 

United  States.  —  The  Pokanoket 
(1907)  84  C.  C,  A.  49,  156  Fed.  241; 
Thullen  v.  Triumph  Electric  Co. 
(1915)  142  C.  G.  A.  361.  227  Fed.  837; 
Warden  v.  Hinds  (1908)  2S  J^'RJi. 
(N.S.)  629,  90  C.  C.  A.  449,  163  Fed. 
201. 

Delaware. — Greer  v.  Arlington  Mills 
Mfg.  Co.  (1899)  1  Penn.  584,  43  Atl. 
609. 

Illinois.  —  Pfund  v.  Zimmerman 
(1862)  29  111.  269;  Odell  v.  Chicago  G. 
W.  R.  Co.  (1913)  212  111.  App.  616; 
I^nch  V.  Eimer  (1887)  24  IlL  .App. 
185;  Chadwick  v.  Morris  &  Co.  (1912)  ^ 
170  111.  App.  569;  Marquam  v.  Domes-  * 
tic  Engineering  Co.  (1918)  210  111. 
App.  337. 

Iowa. — Harrod  v.  Wineman  (1910) 
146  Iowa,  718,  125  N.  W.  812. 

Haryland^McCul lough  Iron  Co.  v. 
Carpenter  (1887)  67  Md.  654.  11  Atl. 
176. 

MissoorL — Evans  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  (1886)  24  Mo.  App.  114; 
Brookfield  v.  Drury  College  (1909)  189 
Mo.  App.  339,  123  S.  W.  86. 

New  York, — Martin  v.  New  York  L. 
Ins,  Co.  (1895)  148  N.  Y.  117,  42  N,  E. 
416;  Watson  v.  Gugino  (1912)  204  N. 
Y.  6S6,  39  LJt.A.(N.S.)  1090,  98  N. 
E.  18,  Ann.  Cas.  1913D,  215;  Frankel 
V.  Central  R.  Co.  (1909)  114  N.  Y. 
Supp.  137;  Van  Der  Veer  v.  Theile 
(1918)  185  App.  Div.  17,  172  N.  Y. 
Supp.  628 ;  Granger  v.  American  Brew- 
ins  Co.  (1899)  26  Hisc.  701,  54  N.  Y. 
Sapp.  69fr;  Copp  v.  Colorado  Coal  &  I. 
Co.  (1897)  20  Misc.  702,  46  N.  Y.  Supp. 
542;  Frank  v.  Manhattan  Maternity  & 
Dispensary  (1907)  107  N.  Y.  Supp. 


404;  Tucker  v.  Philadelphia  &  R.  Coal 
&  I.  Co.  (1889)  53  Hun.  139.  6  N.  Y. 
Supp.  134;  Leifer  v.  Scheinman  (1916) 
159  N.  Y.  Supp.  40;  Alger  v.  New  York 
Post  Graduate  Medical  School  &  Hos- 
pital (1913)  140  N..Y.  Supp.  394;  Feib- 
er  V.  Home  Silk  Mills  (1913)  143  N. 
Y.  Supp.  1014;  Gibney  v.  National 
Jewelers'  Bd.  of  Trade  (1913)  144  N. 
Y.  Supp.  321. 

North  Carolina.  —  Edwards  v.  Sea- 
board &  R.  R.  Co.  (1897)  121  N.  C. 
490,  28  S.  E.  137. 

Or^rm. — ^Barlow  v.  Taylor  Min.  Co. 
(1896)  29  Or.  132,  44  Pac.  492. 

Pennsylvania.  —  Weidman  v.  United 
Cigar  Stores  Co.  (1909)  223  Pa.  160, 
132  Am.  St.  .Rep.  727,  72  Atl.  377; 
Hogle  v.  DeLong  Hook  &  Eye  Co. 
(1916)  248  Pa.  471,  94  Atl.  190. 

West  Virginia. — Reasener  v.  Watts, 
R.  &  Co.  (1913)  73  W.  Va.  342,  61 
L.R.A.  (N.S.)  629,  80  S.  E.  889. 

Wisconrin.  —  Kosloskl  v.  Kelly 
(1904)  122  Wis.  665,  100  N.  W.  1037. 

A  hiring  at  a  certain  sum  a  year, 
no  time  being  specified,  unaccom- 
panied by  any  facts  or  circumstances 
in  proof  from  which  a  different  inten- 
tion may  be  inferred,  is  an  employ- 
ment for  an  indefinite  time,  and  not 
for  a  year.  Greer  v.  Arlington  Mills 
Mfg.  Co.  (1899)  1  Penn.  (Dd.)  581» 
43  Atl.  609. 

In  Pfund  V.  Zimmerman  (1862)  29 
111.  269,  plaintiff  was  employed  as 
salesman  at  a  specified  salary  per  an- 
num. He  left  the  emplojnnent  at  the 
beginning  of  the  second  year,  and  sued 
in  indebitatus  assumpsit.  The  defense 
was  that  the  contract  was  entire  for  a 
year,  and,  having  been  breached  by 
plaintiff,  there  could  be  no  recovery. 
The  court  held  that  there  was  not  a 
hiring  for  a  specified  time,  but  the 
yearly  salary  named  was  merely  a  rate 
of  compensation  for  the  time  for  which 
plaintiff  should  serve,  and  that,  there- 
fore, he  could  recover. 

A  hiring  at  a  certain  sum  per  month 
is  at  will,  and  the  employee  may  be 
discharged  at  any  time.  Odell  v.  Chi- 
cago 6.  W.  R.  Co.  (1918)  212  Dl.  App. 
616. 

A  contract  reciting  need  of  service 
with  agreement  to  pay  a  certain  sum 
per  week  until  a  certain  date,  when 
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we  will  pay  you  a  certain  sum  ,per 
year,  is  merely  a  hiring  at  will.  Mar- 
quam  v.  Domestic  Engineering  Go. 
(1918)  210  Ul.  App.  337. 

An  instruction  to  a  jury  was  held 
erroneous  in  Lynch  v.  Eimer  (1897) 
24  111.  App.  185,  because  it  assumed 
that  an  employment  for  a  certain  sum 
per  annum  constituted  a  contract  for 
an  entire  year.  It  was  said  that  it 
might  have  been  but  a  rate  of  com- 
pensation agreed  upon  for  the  time 
served,  and  not  a  specification  of  any 
particular  time  agreed  upon,  and  that 
that  evidence,  taken  in  connection  with 
other  circumstances  connected  with 
the  service,  might  have  been  proper 
for  the  consideration  of  the  jury  in 
determining  what  the  real  contract 
was  between  the  parties,  but  did  not 
of  itself  make  the  contract  for  a  def- 
iifite  time. 

Where  the  testimony  of  an  employee 
is  that  "I  told  him  (the  employer)  that 
the  least  I  would  go  for  was  $1,500  a 
year/'  such  evidence  can  be  construed 
only  to  establish  an  employment  at 
will  at  the  specified  rate.  Chadwick 
V.  Morris  &  Co.  (1912)  170  111.  App. 
669. 

A  contract  for  service  at  a  weekly 
salary,  with  nothing  to  fix  the  period 
of  duration,  may  be  terminated  at  will. 
Harrod  v.  Wineman  (1910)  146  Iowa, 
718,  125  N.  W.  812. 

A  hiring  at  $1,000  per  year,  without 
specifying  the  term  of  the  employ- 
ment, is  a  hiring  at  will,  and  may  be 
terminated  by  either  party  at  any  time. 
Brookfield  v.  Drury  College  (1909) 
139  Mo.  App.  339,  123  S.  W.  86. 

A  contract  to  work  for  a  stipulated 
amount  per  month  is  a  general  indef- 
inite hiring,  subject  to  termination  by 
either  party  at  pleasure.  Barlow  v. 
Taylor  Min.  Co.  (1896)  29  Or.  182;  44 
Pac.  492. 

A  contract  for  personal  services  at 
a  certain  sum  per  week,  with  no  men- 
tion as  to  its  duration,  may  be  termi- 
nated by  either  party  at  any  time  with- 
out notice.  The  trial  court  instruct- 
ed the  Jury,  that  the  employment  was 
one  from  year  to  year.  The  appellate 
court  said  it  did  not  think  the  contract 
could  be  so  construed.  The  court 
saidi   "It  is  our  conclusion  that  the 


contract  should  be  construed  as  a  hir- 
ing at  will,  which  could  be  ended  at 
any  time  by  either  party  without  no- 
tice." Warden  v.  Hinds  (1908)  25 
L.R.A.(N.S.)  529,  90  C.  C.  A.  449, 163 
Fed.  201. 

In  Martin  v.  New  York  L.  Ins.  Co. 
(1895)  148  N.  Y.  117,  42  N.  E.  516,  the 
report  does  not  show  what  the  actual 
contract  was,  but  the  court  says  the 
salary  was  to  be  at  the  rate  of  a  cer- 
tain amount  a  year,  which  was  paid 
monthly.  The  court,  however,  un- 
qualifiedly adopts  the  rule  stated  by 
Wood,  Master  &  Servant,  2d  ed.  §  136, 
that  a  hiring  at  so  much  a  day,  week, 
month,  or  year,  no  time  being  specified, 
is  an  indefinite  hiring,  and  no  pre- 
sumption attaches  that  it  was  for  a 
day  even,  but  only  at  the  rate  fixed 
and  for  whatever  time  the  party  may 
serve. 

In  Watson  v,  Gugino  (1912)  204  N. 
Y.  535,  39  L.R.A.(N.S.)  1090,  98  N.  E. 
18,  Ann.  Cas.  1913D,  216.  where  a  pro- 
moter of  a  corporation  contracted  to 
devote  his  whole  time  and  attention 
to  the  business  at  a  we^ly  salary,  and 
left  so  as  to  wreck  the  corporation,  the 
court  followed  the  rule  of  the  Martin 
Case,  saying  it  was  deliberately  adopt- 
'  ed,  all  the  judges  concurring  to  settle 
the  differences  of  opinion  which  had 
prevailed  in  the  lower  courts. 

A  contract  employing  one  for  an  in- 
definite term  at  a  monthly  salary,  with 
the  agreement  that  the  employment 
shall  last  at  least  one  year,  does  not 
make  the  employment  one  from  year 
to  year,  but  the  employee  may  be  dis- 
charged at  will  after  termination  of 
the  year.  Van  Der  Veer  v.  Theile 
(1918)  185  App.  Div.  17,  172  N.  V. 
Supp.  628. 

A  resolution  of  a  board  of  directors, 
employing  a  superintendent  at  a  spec- 
ified salary  per  year  from  a  specified 
date,  is  not  an  agreement  for  a  year, 
but  is  terminable  at  the  election  of 
either  party.  Granger  v.  American 
Brewing  Co.  (1899)  26  Misc.  701,  54 
N.  Y.  Supp.  696. 

.  A  contract  to  serve  as  counsel  at  a 
specified  sum  per  year,  payable  month- 
ly, is  an  indefinite  one,  terminable  at 
will.  The  court,  however,  in  dispos- 
ing of  the  case,  says  the  contact  was 
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simply  that  the  compenBation  would 
be  paid  monthly,  at  the  rate  of  so  much 
per  year.  But  this  injects  into  the 
contract  an  element  which  was  not 

there,  and  brings  the  case  within  the 
rule  that  a  contract  for  compensation 
at  a  certain  rate  per  year  is  indefinite. 

In  Tucker  v.  Philadelphia  &  R.  Coal 
&  I.  Co.  (1889)  53  Hun,  139,  6  N.  Y. 
Sapp.  134,  where  the  evidence  was 
that  the  salary  was  to  be  a  specified 
sum  per  year,  payable  in  equal  month- 
ly instalments,  the  court  said  that  the 
hiring  was  at  the  rate  of  that  sum  per 
annum,  payable  monthly,  and  that  the 
contract  did  not  import  a  hiring  for  a 
year  as  a  term,  but  only  from  month  to 
month  at  the  yearly  salary. 

An  agreement  to  work  at  a  yearly 
salary  of  a  specified  sum,  payable  a 
certain  amount  each  week,  is  a  hiring 
at  will.  Leifer  v.  Scheinman  (1916) 
169  N.  Y.  Supp.  40. 

It  is  held  in  Alger  v.  New  York 
Post  Graduate  Medical  School  &  Hos- 
piUl  (1913)  140  N.  Y.  Supp.  394,  that 
a.  stipulation  as  to  a  monthly  pay- 
ment, in  Uie  absence  of  the  fixing  of 
a  definite  period  of  service,  consti- 
tutes only  a  hiring  at  will. 

A  hiring  at  the  rate  of  so  much  per 
year,  no  time  being  specified,  is  an 
indefinite  hiring;  and  such  a  hiring  is 
a  hiring  at  will,  and  may  be  termi- 
nated at  any  time  ^y  either  party. 
Feiber  v.  Home  Silk  Mills  (1913)  148 
N.  Y.  Supp.  1014. 

Where  an  employee's  salary  is  cal- 
culated on  a  semimonthly  basis,  the 
hiring  is  at  will,  and  he  may  be  dis- 
charged at  any  time.  Gibney  v.  Na- 
tional Jewelers'  Bd.  of  Trade  (1913) 
144  N.  Y.  Supp.  321. 

In  Edwards  v.  Seaboard  &  R.  R.  Co. 
(1897)  121  N.  C  490,  28  S.  E.  137,  the 
court  says  of  a  contract  appointing  a 
storekeeper  and  stating,  "Your  salary 
will  be  a  certain  sum  'a  year,'"  that 
it  does  not  seem  reasonable  that 
the  parties  intended  that  the  service 
should  be  petrformed  for  a  price  that 
should  aggregate  the  sum  only,  leav- 
ing: the  parties  to  sever  their  relations 
at  will  for  their  own  convenience. 

A  mere  hiring  as  manager  at  a 
stated  price,  per  year  is  a  hiring  at 
wilL  But  where  ^e  amount  is  a  part 


of  a  purchase  of  the  manager's  busi- 
ness at  inventory,  with  a  provision 
that  he  should  pass  into  the  .  employ 
of  the  purchaser,  the  court  held  that 
the  parties  iutended  something  whol- 
ly different  from  that  which  the  law 
will  presume  from  the  language  used 
in  the  hiring  clause  of  the  agreement. 
Weidraan  v.  United  Cigar  Stores  Co. 
(1909)  223  Pa.  160,  132  Am.  St  Rep. 
727,  72  Atl.  377. 

In  Reasener  v.  Watts,  R.  &  Co. 
(1913)  73  W.  Va.  342,  51  L.R.A.(N.S.) 
629,  80  S.  E.  839,  which  was  an  action 
to  recover  commissions  earned  in  ex- 
cess of  monthly  salary  stipulated,  and 
commissions  were,  under  the  contract, 
to  be  ascertained  and  paid  on  settle- 
ments made  at  the  end  of  each  year, 
the  court  follows  the  rule  that  an  em- 
ployment upon  a  weekly,  monthly,  or 
yearly  salary,  if  no  definite  time  is 
otherwise  stated  for  its  continuance, 
is  presumed  to  be  a  hiring  at  will. 

In  Kosloski  v.  Kelly  (1904)  122  Wis. 
666,  100  N.  W.  1037,  where  the  em- 
ployer defended  a  claim  for  wages  on 
the  ground  that  the  hiring  was  for  a 
month,  and  that  no  recovery  could  be 
had  until  a  full  month's  wages  had 
been  earned,  the  court  said  that  an 
agreement  to  pay  for  future  services, 
at  a  certain  rate  per  month  is  not,  as 
matter  of  law,  a  hiring  for  a  month. 

In  ThuUen  v.  Triumph  Electric  Co. 
(1915)  142  C.  C.  A.  361,  227  Fed.  837, 
where  the  first  proposition  of  Uie  con- 
tract was  to  pay  at  the  rate  of  a  cer- 
tain amount  per  year,  the  second  to 
pay  for  the  year  February  1,  1911,  to 
February  1,  1912,  after  which  the  sal- 
ary was  to  be  at  the  rate  of  a  specified 
amount  per  year,  payable  in  equal 
monthly  instalments,  the  court  applied 
the  rule  of  indefinite  hiring  to  the 
contract,  and  held  that  the  contract 
was  merely  tJiat  payment  was  to  be 
made  at  a  yearly  rate  during  an  un- 
specified period,  and  that  therefore  it 
is  presumptively  a  hiring  at  will. 

VI.  Circumstanoea  wtU  control. 

It  will  be  noticed  by  consultation  of 
the  above  lists  of  cases  that  some 
states  appear  to  be  on  both  sides  of 
th<e  question.  Th$  difficulty  is  that 
there  are  so  mapy  instances  in  Ti^ch 


Digitized  by  Google 


480 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [U  AUL 


the  solution  of  the  problem  is  not  left 
to  rest  solely  on  the  terms  of  the  con- 
tract, but  there  are  other  circum- 
stances which  must  be  taken  into  con- 
sideration. The  courts  agree  that  the 
intention  of  the  parties  as  ascertained 
from  the  terms  of  the  contract,  read  in 
the  light  of  surrounding  circum- 
stances, will  control. 

In  Jones  v.  Manhattan  Horse  Ma- 
nure Co.  (1918)  91  N.  J.  L.  406.  103 
Atl.  984.  it  was  held  that  a  stipulation 
in  a  written  contract  for  a  speciiied 
amount  of  salary  per  year,  payable 
semimonthly,  is  not  inconsistent  with 
a  yearly  hiring,  and  the  contract 
would  be  deemed  a  hiring  for  a  year, 
when,  from  a  consideration  of  all  its 
terms,  such  appears  to  have  been  the 
intention  of  the  parties.  The  provi- 
sion for  the  pasrment  of  certain  bo- 
nuses at  certain  times  in  the  future 
was  held  to  indicate  that  the  hiring 
was  for  a  year  in  that  case. 

The  additional  elements  which  may 
influence  the  decision  either  one  way 
or  the  other  are  indicated  by  the  fol- 
lowing decisions : 

Although  the  hiring  is  for  weekly 
wages,  it  may  be  found  to  be  for  a 
year  if  there  is  a  provision  for  sever- 
ance on  a  month's  notice.  The  court 
said  it  could  not  say  that  that  waa  a 
weekly  hiring  which  could  be  termi- 
nated only  OR  a  month's  notice.  As 
no  time  was  limited  for  the  service, 
the  law  therefore  implied  that  it  was 
for  a  year.  Rex  v.  Gt.  Yarmouth 
(1816)  6  Manle  &  S.  114. 106  Eng.  Re- 
print, 993. 

An  agreement  to  pay  a  saliesman 
$8,000  in  equal  quarter^  payments  is 
a  hiring  for  a  year.  Kirk  v.  Hart- 
man  (1869)  63  Pa.  105.  11  Mor.  Min. 
Rep.  460.  The  court  says  he  was  to  be 
paid  a  fixed  sum,  and  if  it  was  for  no 
fixed  time,  as,  for  example,  for  his  en- 
tire services  until  all  the  stock  was 
sold,  how  could  it  pgssibly  be  paid  in 
quarterly  payments,  even  supposing 
that  would  signify  simply  a  division 
into  four  parts? 

A  contract  to  take  charge  of  a  fac- 
tory with  a  guaranty  of  a  certain 
amount  per  week,  a  portion  to  be  paid 
each  pay  day  and  a  settlement  at  the 
end  of  each  year,  is  a  contract  for  a 


year.    Kelly  v.  Carthage  Wheel  Co. 
(1900)  62  Ohio  St  698,  67  N.  E.  984. 

A  contract  made  March  17,  to  act  a& 
salesman  in  consideration  of  a  certain 
sum  per  year,  payable  in  equal  week- 
ly instalments,  and  employer  agreeing 
to  pay  the  above-mentioned  sum  per 
year  provided  sales  aggregate  a  cer- 
tain amount  monthly,  commencing 
February  1,  is  not  at  will,  but  for  a 
year,  terminable  monthly  upon  condi- 
tion subsequent  that  sales  fail  to  as* 
gregate  the  required  amount.  Heb- 
berd  v.  American  Sheet  Meta!  Lath 
Co.  (1915)  90  Misc.  850,  1B2  N.  Y. 
Supp.  1083,  same  case  on  former  ap-  | 
peal  (1914)  160  N.  V.  Supp.  72. 

A  memorandum  of  agreement  txm 
July  1,  salary  a  specified  amount  per 
month  with  an  extra  amount  January  , 
1  and  July  1.  following  "making  total 
salary  for  year"  a  specified  tmount, 
is  a  hiring  for  the  year.  M.  Hemin- 
way  &  Sons  Silk  Co.  v.  Porter  (1900) 
94  QL  App.  609. 

In  Babcock  ft  W.  Co.  v.  Hoore 
(1884)  62  Hd.  161,  where  the  con- 
tract was  to  open  a  sales  office,  em- 
ployer to  pay  expenses  and  $25  per 
week  to  the  agent,  and  any  surplus 
credits  "at  end  of  year"  to  be  paid 
him,  was  held  to  be  a  contract  for  a 
year. 

While  a  mere  agreement  to  pi^  « 
salary  of  a  certain  sum  per  annum 
does  not  constitute  a  hiring  by  the 
year,  it  may  be  converted  into  such 
by  the  addition  of  agreements  for  per- 
centage of  sales  with  a  guaranty  of  a 
minimum  net  income  for  the  year. 
Gressing  v.  Musical  Instrument  Sales 
Co.  (1918)  222  N.  Y.  216,  118  N.  E. 
627,  reversing  (1916)  169  App.  Div. 
38.  154  N.  Y.  Supp.  420.  The  court 
says  the  intention,  as  evidenced  by  the 
writing,  governs  the  interpretation, 
and  where  it  is  apparent  from  what 
the  parties  have  said  that  the  employ- 
ment is  to  be  for  a  year,  the  courts 
will  give  it  that  effect.  It  further  si^s 
all  the  negotiations  were  for  the  year, 
by  the  year,  and  with  reference  to  the 
yearly  guaranty.  Promising  that  the 
commissions  plus  the  salary  would 
equal  or  exceed  a  named  amount  car- 
ried, by  implication,  the  agreement  to 
give  a  year  within  which  to  earn  them. 
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Where  the  contract  originated  under 
an  agreement  tiiat  the 'salary  should 
be  a  specified'  amount  for  a  certain 

year,  and  the  employee  continued 
from  year  to  year  until  he  was  dis- 
charged in  the  middle  of  a  year,  the 
court  held  that  a  contract  for  a  year 
could  not  exist  unless  circumstances 
warranted  the  inference  that  the  par- 
ties so  understood  it,  and  said  such 
agreement  or  understanding  may  be 
inferred  from  a  custom  or  usage 
which  the  parties  must  be  considered 
as  having  contemplated.  And  the 
question  was  held  to  have  been  prop- 
erly left  to  the  jury,  which  found  in 
favor  of  the  contract.  Chamberlain 
V.  Detroit  Stove  Works  (1894)  108 
Mich.  124,  61  N.  W.  682. 

Under  a  resolution  appointing  a 
staff  with  salaries  at  specified  amounts 
per  annum  until  necessity  arises  for 
reducing  the  number  or  dispensing 
with  the  services  entirely,  the  hiring 
is  not  for  a  year.  McGreevy  v.  Quebec 
Harbour  Comrs.  C1896)  Rap.'  Jud. 
Quebec  11  C.  S.  456. 

Where  the  contract  was  tiiat  the 
employee  could  stay  a  year  if  he  did 
his  work  well,  the  court  said  that  the 
work  was  to  be  to  the  satisfaction  of 
the  employer,  and  the  contract  was 
therefore  terminable  at  his  pleasQre, 
but  it  states  that  an  indefinite  hiring 
at  so  much  per  day,  per  month,  or  per 
year  is  a  hiring  at  will,  and  may  be 
terminated  by  either  party  at-  any 
time.  Finger  v.  Koch  &  S.  Brewing 
Co.  (1883)  13  Mo.  App.  310. 

A  hiring  at  so  much  per  we^  and  to 
part  on  a  week's  notice  is  not  a  gen- 
eral hiring  which  will  be  construed 
as  one  for  a  year  to  give  a  settlement 
under  the  Poor  Law,  although  the 
service  is  continued  for  a  period  of 
six  years.  Rex  v.  Hanbury  (1802)  2 
Bott,  Poor  Law  (Eng.)  231,  pi.  290. 

A  hiring  at  weekly  wages,  with  lib- 
erty to  part  on  a  month's  notice,  is  a 
general  hiring  which  the  law  fixes  as 
a  year.  Rex  v.  Hampreston  (1793)  6 
T.  R.  205,  101  Eng.  Reprint,  116. 

If  one  who  has  been  receiving  his 
compensation  semimonthly  at  a  month- 
ly rate  secures  an  agreement  for  a 
yearly  salary  upon  his  request  that 
his  employment  be  made  more  per- 
11  A.L.R.— 31. 


manent,  tiie  Jury  may  infer  a  contract 
for  a  year,  although  the  payments 
continue  to  be  made  semimonthly. 
The  court  says :  "The  rule  that,  from 
the  mere  fact  that  a  servant  has  been 
hired,  the  law  will  presume  an  em- 
ployment for  a  year,  is  by  no  means 
inflexible,  even  in  England,  and  per- 
haps a  hiring  for  a  shorter  period  will 
be  more  readily  inferred  in  this  coun- 
try than  in  England.*  There,  as  well 
as  here,  proof  of  the  periods  at  which 
payments  were  to  be  made,  the  char- 
acter of  the  employment,  custom,  the 
course  of  dealing  between  the  parties, 
or  other  fact  which  may  throw  light 
upon  the  question,  is  admissible." 
Bascom  v.  Shillito  (1882)  37  Ohio  St. 
431. 

A  contract  for  empl<vment  which 
contained  no  specific  agreement  as  to 
duration,  but  which  provided  for  com- 
pensation by  the  week,  together  with 
a  certain  percentage  to  foe  credited  to 
the  employee  "at  the  end  of  the  year," 
was  construed  to  continue  for  a  year, 
in  Babcock  &  W.  Co.  v.  Moore  (1884) 
62  Md.  161. 

In  State,  Stanford,  Prosecutor,  v. 
Fisher  Varnish  Co.  (1881)  43  N.  J.  L. 
151,  a  bookkeeper  who  had  been  em- 
ployed by  the  week  received  an  in- 
crease in  salary,  evidenced  by  a  reso- 
lution that  the  increase  be  "$104  per 
annum,  thus  making  his  salary  $14  in- 
stead of  $12  per  week."  And  it  was 
held  that  the  words  "increase  per  an- 
num" were  used  only  as  a  mode  of 
computation,  and  not  to  extend  the 
hiring  for  a  year. 

Where  plaintiff  was  to  be  employed 
in  connection  with  a  construction  con- 
tract "at  a  salary  of  ¥2,600  per  an- 
num," and  defendant  claimed  that  the 
contract  had  never  been  secured  so 
that  the  proposition  to  hire  plaintiff 
never  became  effective,  the  trial  judge 
instructed  the  jury  that  plaintiff  could 
not  recover  because  he  had  not  held 
himself  at  any  time  In  readiness  to  do 
or  perform  services  as  engineer.  Han- 
ey  V.  Caldwell  (1879)  35  Ark.  156.  The 
appellate  court  said:  **The  letter  re- 
ferred to  was  not  a  special  contract 
for  a  definite  time,  and  at  a  fixed  price, 
the  complete  performane«  of  which 
was  a  condition  precedent  to  a  right 
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to  compensation.  No  time  is  fixed  in 
the  letter,  or  any  outside  agreement, 
during  which  plaintiff  was  to  act  as 
engineer.  The  letter  says  the  plain- 
tiff was  employed  to  act  as  engineer 
at  a  salary  of  $2,500  a  year.  The 
$2,500  was  the  stipulated  rate  accord- 
ing to  which  plaintiff  was  to  be  com- 
pensated for  his  services  when  per- 
formed. Plaintiff  was  not  bound  by 
the  terms  of  the  letter  referred  to,  to 
serve,  or  offer^  and  hold  himself  in 
readiness  to  serve,  as  engineer,  for 
any  definite  period  as  a  condition  pre- 
cedent to  a  right  to  compensation.  If 
plaintiff  was  employed  by  the  letter  to 
serve  as  engineer,  and  he  served  as 
such  engineer  according  to  the  terms 
thereof,  or  offered  and  held  himself 
in  readiness  to  do  so  for  any  period  of 
time,  he  was  entitled  to  compensation 
for  such  period  at  the  rate  agreed 
upon,  unless  he  was  dismissed  or  dis- 
charged by  act  of  the  defendant,  or 
otherwise,  before  the  expiration  of 
such  period,  in  which  event  he  would 
be  entitled  to  compensation  at  the 
same  rate  for  so  much  of  said  period 
as  expired  before  his  dismissal  or  dis- 
charge." 

In  Graves  v.  Lyon  Bros.  &  Co. 
(1896)  110  Mich.  670,  68  N.  W.  985, 
there  had  been  an  employment  by  the 
month  extending  over  two  years,  and, 
.at  the  beginning  of  the  next  year,  the 
plaintiff  was  informed  by  his  employ- 
er*s  agent  that  his  "pay  would  have  to 
be  reduced  to  $600  for  the  year."  An 
action  to  recover  for  his  wrongful  dis- 
charge beforft^the  end  of  the  year  re- 
sulted in  the  plaintiff's  favor,  the  court 
taking  the  view  that  it  was  a  fair  in- 
ference that  the  contract  was  for  a 
year. 

In  Gabriel  v.  Opoznauer  (1915)  89 
Misc.  611, 153  N.  Y.  Supp.  990,  the  con- 
tract was,  "We  herewith  engage  you 
at  a  salary  of  $5,200,  to  be  paid  in 
weekly  instalments  of  $100,"  and  with 
a  provision  for  discharge  in  case  the 
employee's  representations  of  ability 
were  unfounded.  The  court  held  that 
this  implied  fifty-two  weeks'  duration, 
else  how  could  $5,200  be  paid  in  $100 
instalments  weddy,  in  view  of  the  fact 
that  the  employer  remarked,  when 
handing  the  contract  to  employee. 


"This  is  for  a  year,"  and  that  both 
parties  acted  on  that  assumption.  The 
court  said:    "The  facta  of  the  case 
place  it  literally  on  the  border  line  of 
decision,  in  a  domain  which  has  lately 
been  marked  by  no  little  readjustment 
to  the  actualities  and  the  integrities 
of  present-day  commercial  dealing.  1 
have  some  doubt  whether  the  verdict 
is  sustained  by  precedents  of  long 
standing;  I  am  not  certain  that  the 
courts  of  this  state   .   .   .   have  yet 
gone  80  far  in  giving  enforcement  to  I 
the  obvious  in  commercial  transac-  | 
-tions  and  preventing  the  success  of  | 
artifice  and  bad  faith.   ...  If  the  I 
intention  was  merely  to  hire  the  plain-  j 
tiff  at  a  salary  of  $100  per  week  for  i 
whatever  period  the  defendants  chose  | 
to  keep  her,  it  would  have  been  esay 
to  say  so,  and  nothing  would  have 
been  said  about  a  salary  of  $5,200  to 
be  paid  in  weekly  instalments  of  $100, 
or  about  the  employers'  right  of  dis-  I 
charge  should  any  representations  be  i 
found'  false.    The  agreement,  it  will 
be  noted,  was  to  pay  a  salary  of  $5,200, 
not  a  salary  at  a  rate  of  $5,200  per 
year,  as  in  cases  relied  on  by  the 
defendants,  and  the  plaintiff  was  dis- 
charged before  she  received  the  $5.- 
200  stipulated.   If  it  had  been  intend- 
ed to  give  an  absolute  right  to  dis- 
charge at  any  time,  Opoznauer  could 
readily  have  so  stated,  without  leaving 
it  to  inference,  and  would  hardly  have 
taken  pains  to  create  a  tissue  of  pro- 
visions negativing  the  possibijity  of 
euch  an  inference." 

It  was  held  in  Evans  v.  Roe  (1872) 
26  L.  T,  N.  S.  (Eng.)  70,  that  oral 
evidence  was  inadmissible  to  show  a 
yearly  hiring,  where  a  written  con* 
tract  provided  for  a  weekly  salary. 

vn.  "At  rate  of»"  or  on  basts  of. 

If  words  are  used  in  connection  with 
the  statement  of  salary  which  indicate 
that  it  is  to  be  m^ely  a  measure  of 
compensation,  and  not  a  measare  of 
duration  of  the  hiring,  the  contract 
is  regarded  as  at  will,  and  may  be 
terminated  at  the  pleasure  of  either 
party.  Feiber  v.  Home  Silk  Hills 
(1913)  143  N.  Y.  Supp.  1014;  The 
Rescue  (1902)  116  Fed.  880. 

A  contract  making  the  salary  per 
month,  at  rate  of  a  specified  amonnt 
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per  year,  is  a  hiring  by  the  month. 
Pinckney  v.  Talmage  (1889)  82  S.  C 
364,  10  S.  E.  1083. 

But  a  contract  Of  hiring  at  the  rate 
of  ^,000  per  year  and  a  percentage  of 
net  profits  which  may  be  terminated  by 
a  thirty  days'  notiee  after  January  1, 
profits  to  be  computed  annually,  is  a 
hiring  for  a  year. 

And  in  Turner  v.  Robinson  (1833)  6 
Barn.  &  Ad.  789, 110  Eng.  Reprint,  982, 
6  Car.  &  P.  15,  2  Nev.  &  M.  829,  it  is 
held  that  an  agreement  for  wages  at 
the  rate  of  a  specified  amount  per 
year  presamptively  constitutes  a  hir- 
ing for  a  year,  and  therefore,  if  the 
servant  is  rightfully  discharged  dur- 
ing the  year,  he  cannot  recover  pro 
tanto  -for  the  service  rendered. 

In  Great  Nortiiem  Hotel  Co.  v.  Leo- 
pold (1897)  72  HI.  App.  108,  the  terms 
of  the  contract  do  not  appear,  but  the 
controversy  was  whether  the  employ- 
ment was  for  a  month,  or  by  the  day 
at  a  specified  rate  per  month.  Court 
says  "at  the  rate"  of  a  specified  sum 
per  month  implies  a  hiring  for  one 
month,  at  least. 

The  Pacific  (1883)  18  Fed.  703.  in- 
volved a  contract  with  an  engineer  of 
a  steam  tug,  who  was  to  be  paid  by  the 
month.  The  court  says  mariners  of 
all  classes  are  usually  employed  by  the 
voyage,  and  their  terms  of  service  ex- 
pire with  the  voyage,  although  their 
wages  may  be  at  a  fixed  rate  per 
month,  unless  there  is  a  special  con- 
tract fixing  it  differently.  If  such  a 
hiring  as  the  present  one  is  to  be  re- 
garded by  analogy  to  other  hirings  on 
shipboard,  every  day's  cruising  is  a 
voyage. 

A  hiring  at  the  rate  of  a  certain 
sum  per  annum  is  not  a  contract  for  a 
year.  Lennan  v.  St.  Lawrence  &  A.  R. 
Co.  (1853)  4  Lower  Can.  Rep.  (Dec. 
des  Tribunaux)  91. 

Where,  after  the  termination  of  a 
hiring  for  one  year,  the  employee  con- 
tinues his  employment,  with  increases 
of  salary  from  time  to  time  at  periods 
other  than  anniversaries  of  the  origi- 
nal employment,  signing  receipts  for 
monthly  salary  which  stated  that  hig 
compensation  was  "at  the  rate  of  a 
specified  sum  per  year,  the  court  held 
that  it  constituted  merely  a  hiring  at 


will,  which  might  be  terminated  at  any- 
time by  either  party. 

Where  plaintiff  claimed  that  be  ^aa 
to  receive  "at  the  rate  of*  a  certain 
amount  per  year  for  services,  and  de- 
fendant that  he  was  to  be  paid  that 
amount  if  he  served  faithfully  an&  was 
strictly  temperate,  the  court  held  that 
failure  to  serve  a  year  was  no  defense 
to  an  action  for  services  actually  ren- 
dered. Prentiss  v.  Ledyard  (1S71)  28 
Wis.  131. 

Under  a  contract  to  oversee  a  plan- 
tation at  the  rate  of  a  specified  sum 
per  annum,  the  duration  of  the  eon- 
tract  is  indefinite,  and  complete  per- 
formance is  not  necessary  to  a  recov- 
ery of  compensation  for  work  done. 
Wright  V.  Morrison  (1855)  15  Ark. 
444. 

An  employment  permanently  at  the 
rate  of  a  specified  amount  per  year  is 
terminable  at  will.  Minter  v.  Tootle, 
Campbell  Dry  Goods  Co.  (1915)  187 
Mo.  App.  16,  173  S.  W.  4. 

The  acceptance  of  an  offer  of  serv- 
ice for  a  retainer  at  the  rate  of  a 
certain  amount  per  year  creates  a  con- 
tract at  will.  Bulkl^  v.  Kaolin  Prod- 
ucts Co.  (1919)  187  App.  Div.  103,  176 
N,  Y.  Supp.  219. 

In  Cuppy  v.  StoUwerck  Bros.  (1913) 
158  App.  Div.  628,  143  N.  Y.  Supp.  967, 
the  court,  in  dealing  with  a  proposi- 
tion to  remain  "at  the  rate  of  a  spec- 
ified sum  per  year,  said  that  the  ac- 
ceptance of  a  proposition  for  employ- 
ment at  a  specified  rate  per  year  is 
not  an  employment  for  a  year,  but 
merely  at  will.  The  final  contract, 
however,  did  not  rest  upon  this  propo- 
sition, but  there  were  found  negotia- 
tions and  a  resolution  of  directors,  and 
the  court  held  that  acquiescence  in 
the  proposition  of  the  directors  de- 
stroyed all  claims  to  employment  for 
the  year.  This  was  reversed,  however, 
by  the  court  of  appeals,  on  the  ground 
that  the  correspondence  between  the 
parties  fixed  the  contract  as  one  for 
twelve  months.  (1916)  216  N.  Y.  691, 
111  N.  E.  249. 

An  empl03rment  which  provided  that 
the  salary  would  "be  per  month,  at  the 
rate  of  $500  a  year,"  was  held,  in 
Pinckney  v.  Talmage  (1890)  82  S.  C 
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364.  10  S.  E.  1083,  to  be  no  more  than 
a  hiring  by  the  month. 

It  was  held  in  Illinois  State  Journal 
Co.  V.  Green  U897)  69  HI.  App.  305, 
that  the  adoption  by  the  appellant 
printing  company,  as  employer,  of  one 
of  the  rules  of  a  typographical  union, 
providing  that  learners  upon  a  type- 
setting machine  should  be  paid  at  the 
rate  of  a  specified  amount  per  week 
for  the  first  thirty-six  days'  work,  did 
not  have  the  effect  to  fix  the  period  or 
term  of  employment. 

A  contract  for  service,  salary  to  -be 
paid  on  the  basis  of  a  specified  amount 
per  year,  payable  weekly  or  monthly, 
is  a  hiring  at  will,  terminable  at  the 
pleasure  of  either  party.  Hirt  v. 
Mayer  (1917)  165  N.  Y.  Supp.  200. 

Ylll.  For  "first  year,"  or  other  definite 

'  time. 

If  the  contract  provides  for  a  def- 
inite term  of  service,  there  can  be  no 
question  but  that  it  will  continue  for 
such  term.  Therefore,  a  contract  for 
a  specified  year  will  continue  through 
the  year,  and  most  of  the  cases  hold 
that  a  contract  providing  for  compen- 
sation for  the  "first  year,"  or  similar 
phrase,  will  continue  during  such  peri- 
od. 

In  Orr  v.  Ward  (1874)  73  III.  318,  a 
contract  of  employment  provided  for 
compensation  in  a  certain  amount  "for 
the  year  1873,'*  and  a  slight  increase 
"for  the  year  1874,"  to  be  paid  in  aemi- 
monthly  or  monthly  instalments,  but  it 
was  held  that,  even  though  the  parties 
may  have  contracted  on  the  supposi- 
tion that  the  business  would  continue 
through  the  two  years,  yet  there  was 
no  obligation  to  continue  the  employ- 
ment for  that  length  of  time,  or  any 
other  fixed  period.  . 

An  agreement  to  pay  for  the  year 
1891  a  stated  salary  and  commissions 
covers  the  whole  year.  Koehler  v. 
Buhl  (1893)  94  Mich.  496,  64  N.  W. 
167. 

A  contract  to  pay  a  certain  sum  for 
one  year's  service  from  date,  payable 
in  twelve  monthly  payments  at  the  ex- 
piration of  each  month,  is  a  hiring  for 
a  year.  Hotchkiaa  v.  Godkin  (1901) 
63  App.  DiT.  468.  71  N.  T.  Supp.  629. 
The  court  places  its  ruling  upon  the 


ground  that  the  intention  of  the  par- 
ties is  to  be  effectuated,  and  that  it  is 
clearly  within  the  intent  of  the  par 
ties  to  the  contract  that  the  contract 
should  continue  for  a  definite  period 
of  time,  and  that  period  was  one  year. 

The  court  says  the  contract  is  dif- 
ferent from  an  agreement  to  p^  a 
certain  sum  per  year  for  service. 

But  an  agreement,  at  the  termina- 
tion of  a  contract  for  a  year,  that  "we 
will  employ  you  and  pay  you  by  the 
year"  "so  long  as  you  stay  here  and 
do  what  is  right  by  the  company,"  is 
a  contract  for  an  indefinite  period, 
subject  to  termination  at  will.  Booth 
V.  National  India  Rubber  Co.  (1897) 
19  R.  L  696,  36  Atl.  714. 

A  contract  for  monthly  wage^,  and 
"at  the  end  of  the  first  year"  an  in- 
crease of  salary,  is  a  hiring  for  the 
year.  Norton  v.  Cowell  (1886)  65  Md. 
359,  57  Am.  Rep.  331,  4  Atl.  408. 

A  contract  to  pay  an  employee  at 
the  rate  of  a  certain  sum  per  month 
for  the  first  year,  and  to  advance  a 
certain  sum  per  annum  thereafter,  is 
a  hiring  for  a  year.  Fawcett  v.  Cash 
(1834)  5  Barn.  &  Ad.  904,  110  Enf. 
Reprint,  1026,  3  Nev.  &  M.  177,  3  L.  J. 
K.  B,  N.  S.  113.  The  ruling  was  placed 
partly  upon  the  ground  that  a  general 
hiring  is  for  a  year,  and  partly  on  the 
wording  of  the  contract. 

A  contract  for  a  certain  amount  per 
month  for  the  first  year,  and  anotho* 
amount  per  month  for  the  second  year, 
may  be  found  to  be  a  hiring  for  two 
years.  Doolittle  v.  Pacific  Coast  Safe 
&  V.  Works  (1916)  79  Or.  498. 154  Pac. 
753. 

In  Giraud  v.  Richmond  (1846)  2  C. 

B.  836. 136  Eng.  Reprint.  1172, 16  L  J. 

C.  P.  N.  S.  180.  10  Jur.  360.  where  the 
contract  was  for  salary  at  the  follow- 
ing rates :  a  specified  amount  for  the 
first  year,  second  year,  and  so  on  for 
five  years,  it  was  held  that  the  con- 
tract was  for  five  years,  salary  pay- 
able yearly,  and  that  therefore  an  ac- 
tion could  not  be  maintained  for  a  half 
year's  salary. 

A  contract  to  employ  at  the  rate. of 
a  certain  amount  per  month  for  the 
first  year  is  a  contract  for  the  year. 
Fawcett*  v.  Gash  (Eng.)  aupra. 

In  Seago  v.  White  (1907)  45  Tei. 
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CiT.  App.  689,  100  S.  W.  1016,  the  fol- 
lowing contract  construed  as  a  whole 
was  said  to  evideni:e  a  hiring  for  one 
year:  "  'I  will  work  for  you  the  first 
year  for  91tOOO;  give  my  undivided 
time  and  attention  to  the  advancement 
and  best  interest  of  the  enterprise; 
after  that  time,  provided  each  of  us 
should  live^  I  will  leave  it  to  you  to 
s^r  what  I  am  worth  to  the  business. 
.  .  This  contemplates  continuous 
and  perpetual  service." 

And  so,  in  Norton  v.  Cowell  (1886) 
65  Md.  369,  57  Am.  Rep.  331,  4  Atl.  408, 
a  contract  of  hiring  was  held  to  have 
been  made  for  the  term  of  a  year,  al- 
though the  salary  was  fixed  at  a  cer- 
tain rate  per  month.  It  was  said  that 
stipulations  for  the  payment  of  wages 
quarterly,  monthly,  or  even  weekly, 
were  not  inconsistent  with  a  yearly 
hiring,  and  in  this  case  a  clause  in 
the  agreement  providing  for  an  in- 
crease of  salary  if  satisfaction  was 
given  "at  the  end  of  the  first  year," 
furnished  a  clue  to  the  intention  of 
the  parties. 

Mason  v.  New  York  Produce  Exch. 

(1908)  127  App.  Div.  282,  111  N.  Y. 
Supp.  163,  affirmed  without  opinion  in 

(1909)  196  N.  Y.  548,  89  N.  E.  1104, 
holds  that  a  contract  of  employment 
"at  a  salary  of  ?2,500  for  the  first 
year,  and  if  your  services  prove  satis- 
factory .  .  .  your  remuneration  for 
the  second  year  and  thereafter  will  be 
13.000  per  annum,"  constituted  a  hir- 
ing from  year  to  year. 

So,  in  Robertson  v.  Jenner  (1867) 
15  L.  T.  N.  S.  (Eng.)  514,  a  hiring  at 
a  certain  amount  per  week  for  the 
first  year  is  a  hiring  by  the  year.  In 
that  case  it  appeared  that  the  agree- 
ment was  that  the  employee  should 
enter  into  the  service  for  one  month 
at  a  salary  of  a  specified  amount  per 
week  for  the  first  year,  and  was  dis- 
charged at  the  end  of  four  months. 

But  in  Reiss  v.  Usona  Shirt  Co, 
(1916)  174  App.  Div.  181,  159  N.  Y. 
Supp.  1031,  it  was  held  that  a  hiring 
at  a  specified  amount  per  week  for  the 
first  year,  and  another  amount  for  the 
next  year,  is  a  contract  of  indefinite 
hiring  which  may  be  terminated  at 
will. 

A  contra'ct  of  emplosnnent  providing 


compensation  "at  the  rate  of  seven 
hundred  and  eighty  ($780)  dollars  for 
the  first  six  months  .  .  .  being  thir- 
ty ($30)  dollars  per  week,  payable 
weekly,  and  at  the  rate  of  nine  hun- 
dred and  ten  ($910)  dollars  for  the 
second  six  months,  being  thirty-five 
($36)  dollars  per  week  as  and  for  his 
salary,  payable  weekly,"  cannot  be  eon- 
stmed  to  be  a  hiring  for  a  year.  Stein 
V.  Kooperstein  (1907)  62  Misc.  481, 
102  N.  Y.  Supp.  678. 

A  contract  that  one  is  to  receive  a 
certain  amount  per  year  until  further 
notice,  or  during  the  succeeding  year, 
does  not  prevent  discharge  at  any  time 
after  expiration  of  the  year  named. 
Fuller  v.  Peninsular  White  Lead  & 
Color  Works  (1896)  111  Mich.  221,  69 
N.  W.  492.  The  court  said:  "We  think 
that  the  evidence  shows  conclusively 
that  the  plaintiff  accepted  employment 
upon  the  terms  stated  in  the  writing, 
which  were  that  he  should  be  paid  a 
salary  of  $1,200  per  year  until  furtiier 
notice.  It  might  be  raised,  but  could 
not  be  reduced  during  1893,  but  might 
thereafter  upon  notice.  To  say  that 
he  could  only  be  dismissed  at  the  end 
of  a  year  would  make  this  provision 
meaningless,  for  nobody  contends  that, 
without  it,  the  contract  might  not  be 
changed  or  even  terminated  at  any 
yearly  period  by  either  party.  The 
only  reasonable  construction  is  that, 
for  the  year  1893,  the  plaintiff  had  a 
right  to  a  salary  of  $1,200.  After  that 
his  right  might  be  terminated  upon 
notice,  which  was  equivalent  to  say- 
ing that  the  defendant  might  termi- 
nate the  contract,  because  he  could 
not  be  compelled  to  work  at  a  lower 
price  or  insist  upon  receiving  any 
stated  amount.*' 

IX.  Effect  of  Htittutc. 

The  statutes  in  some  cases  expressly 
provide  that  a, hiring  for  a  specified 
sum  per  week,  month,  or  year,  as  the 
case  may  be,  shall  be  regarded  as  a 
hiring  for  the  period  named.  The 
California  Code  provides  that  in  con- 
tracts of  employment  of  a  servant,  the 
term  shall  be  construed  according  to 
the  times  for  which  compensation  is 
fixed,  and  the  court  held  that,  even 
apart  from  that,  the  contract  for  an 
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actor  at  a  stipulated  amount  per  week 
is  to  be  construed  as  a  contract  from 
week  to  week.  Standing  v.  Morosco 
(1919)  —  CaL  App.  — ,  184  Pac.  954. 

Where  there  is  a  statutory  provision 
continuing  a  hiring  for  such  length  of 
time  as  the  parties  adopt  for  the  esti- 
mation of  wages,  viz.t  a  hiring  at  a 
yearly  rate  to  continue  a  year,  a  hiring 
at  a  daily  rate  to  continue  a  day,  etc, 
and  one  is  hired  at  so  much  per  year, 
payment  by  monthly  instalments  of 
the  yearly  rate  does  not  change  the 
contract  to  a  hiring  by  the  month. 
Roaenberger  t.  Pacific  Coast  R.  Co. 
(1896)  111  CaL  813,  43  Pac.  963. 

That  wages  are  payable  at  a  stipu- 
lated period  raises  the  presumption 
that  the  hiring  is  for  such  period,  by 
the  terms  of  a  Georgia  statute. 

Under  this  statute  it  was  held  in 
Webb  V.  McCranie  (1913)  12  Ga.  App. 
269,  77  S.  E.  176,  that  the  fact  that 
wages  are  payable  weekly  raises  the 
presumption  that  the  contract  of  hir- 
ing is  by  the  week. 

And  in  Phillips  Lumber  Co.  t.  Smith 
(1909)  7  Ga.  App.  222,  66  S.  E.  623, 
it  is  held :  "That  wages  are  paid  at  a 
stipulated  period  raises  the  presump- 
tion th&t  the  hiring  is  for  such  period, 
if  nothing  in  the  contract  shows  that 
the  hiring  was  for  a  longer  or  shorter 
period." 

X.  Effect  of  paying  wagea  in  inslalmenta. 

Ohe  of  the  reasons  which  have  been 
advanced  for  holding  that  the  hiring 
is  not  for  a  longer  period  is  that,  if  it 
shall  be  held  to  be  such,  no  compensa- 
tion could  be  collected  until  the  term 
of  service  had  expired,  and  the  corol- 
lary of  that  is  that  if  there  is  a  stipu- 
lation for  payment  in  instalments 
there  is  a  presumption  that  there  was 
no  intention  that  the  hiring  should  be 
continued  during  the  longer  period. 
But  a  majority  of  the  cases  which  have 
definitely  passed  upon  the  question 
hold  that  the  mere  fact  that  the  com- 
pensation is  to  be  paid  in  instalments 
at  definite  periods  does  not,  of  itself, 
prevent  the  hiring  from  being  an  en- 
tire one  for  the  period  named.  Thus, 
in  Davis  v.  Marshall  (1861)  4  L.  T. 
N.  S.  (Eng.)  216,  it  is  held  that  the 


mere  fact  of  receiving  compensation 
monthly  is  not  inconsistent  with  a 
yearly  hiring. 

Where  the  employment  is  for  the 
year  round,  the  fact  that  the  wages  are 
to  be  paid  weekly  and  that  l^e  serv- 
ice may  be  terminated  on  a  fortnight's 
notice  does  not  change  the  hiring  from 
a  yearly  to  a  weddy  one.  Rex  v.  Bird- 
brooke  (1791)  4  T.  R.  246,  100  Eng. 
Reprint,  998. 

If  the  hiring  is  for  a  year  the  fact 
that  the  wages  are  payable  quarterly 
is  immaterial.  Rex  v.  Atberton  (1742) 
Burr.  Sett.  Cas.  (Eng.)  203. 

A  hiring  at  a  specified  price  per  year 
is  a  hiring  for  a  year,  although  tiie 
w^res  are  paid  in  instalnwnts,  and 
the  servant  cannot  leave  ttte  employ- 
ment within  the  year  without  liability 
to  damages.  Huttman  v.  Boulnois 
(1826)  2  Car.  &  P.  (Eng.)  510. 

In  Smith  v.  Theobald  (1887)  86  Ky. 
141,  5  S.  W.  394,  a  contract  to  manage 
a  hotel  was  construed  to  have  been  a 
hiring  for  a  year,  because  of  surround- 
ing circumstances,  although  the  salaiy 
was  fixed  at  so  much  per  month.  Up- 
on this  point  it  was  said  that  the  cir- 
cumstances of  agreeing  on  weekly, 
monthly,  quarterly,  or  half-yearly  pay- 
ment of  wages  may  be  sufficient  of  it- 
self to  create  the  presumption  of  a 
hiring  for  the  corresponding  periods. 
But  the  circumstances  of  the  hiring, 
though  no  time  is  expressly  agreed 
upon,  may  show  that  it  was  to  con- 
tinue for  a  year,  although  the  payment  | 
of  the  wages  was  to  occur  monthly, 
etc. 

But  in  Kansas  P.  R.  Co.  v.  Roberson  | 
(1876)  3  Colo.  142,  a  contract  com-  \ 
posed  of  an  answer  of  a  certain  sum  I 
per  annum,  to  the  question,  "What  ' 
salary  will  you  ask?"  does  not  con- 
stitute a  contract  for  a  year.  The 
court  says  the  practical  construction 
of  the  parties  in  paying  and  receiving 
the  compensation  in  monthly  instal-  ' 
ments  shows  that  a  gross  sum  payable  . 
at  the  end  of  a  year  was  not  contem-  ! 
plated.  The  court  held  that  a  general 
hiring  could  not  be  regarded,  in  this 
case,  as  a  contract  for  a  year's  serv- 
ice. H.  P.  F.  1 
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ABTHUR  WALDO  PETTIT,  by  Guardian  ad  Litem.  Appt, 

V. 

L.  C.  LISTON  et  al.,  Copartners  as  Cycle  Supply  Company.  Bespts. 

Oregon  Supreme  Court  (Dept.  No.  2)  —  JvMv  27,  19S0. 

(_  Or.  — ,  191  Pac  660.) 

Infant  —  purchase  of  motorcycle  —  recovery  of  price  —  allowance  for 
depredation. 

A  minor  who  by  a  fair  contract,  without  undue  influence,  has  purchased 
a  motorcycle  on  the  instalment  plan,  cannot  return  the  machine  and  re- 
cover the  money  paid  without  making  reasonable  comi}en8ation  for  de- 
preciation of  the  machine  while  in  his  possession. 

[See  note  on  this  question  beginning  on  page  491.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Lane 
County  (Skipworth,  J.)  overruling  a  demurrer  to  the  answer  and  dismiss- 
ing an  action  brought  to  recover  the  amount  paid  by  plaintiff  upon  a 
m'otorcycle  purchased  from  defendants  on  the  instalment  plan.  Affirmed. 


Statement  by  Bennett,  J.: 
Plaintiff,  a  minor,  brings  this  ac- 
tion by  his  guardian  to  recover  |126 
paid  by  him  upon  the  purchase  price 
of  a  certain  motorcycle  purchased 
from  the  defendants. 

The  case  involves  the  question  of 
whether  or  not  a  minor  who  has 
purchased  an  article  of  this  kind, 
and  taken  and  used  the  same,  after 
paying  part  or  all  of  the  purchase 
price,  can  return  the  article  and  re- 
cover the  money  paid  without  mak- 
ing good  to  the  vendors  the  wear 
and  tear  and  depreciation  of  the 
same  while  in  his  hands. 

The  defendants  in  the  case  were 
engaged  in  the  selling  of  motor- 
cycles and  attachments.  The  plain- 
tiff purchased  from  them  a  motor- 
cycle .at  the  agreed  price  of  $325.  He 
paid  $126  down,  and  was  to  pay  $25 
per  month  upon  the  purchase  price 
until  the  payments  were  completed. 
He  took  and  used  the  motorcycle  for 
a  little  over  a  month,  and  finally  re- 
turned the  same  to  the  defendants, 
and  demanded  the  return  of  his 
money.  The  defendants  answer  and 
allege  that  plaintiff  used  the  ma- 
chine, and  in  so  doing  damaged  it  to 
the  amount  of  $156.65. 

There  was  a  demiurer  to  the 
anawer.  which  was  oveiruled  by  the 


court,  and.  the  plaintiff  refusing  to 
reply  or  plead  further  and  standing 
upon  his  demurrer,  a  judgment  and 
order  were  entered  dismissing  the 
cause,  from  which  the  plaintiff  ap- 
peals. 

Mr.  Fred  E.  Smith,  for  appellant: 

The  rl^ht  of  disaffirmance  of  an  in- 
fant's contract  is  personal  to  him,  and 
to  him  only.  It  is  not  a  matter  of  any 
moment  whether  the  contract  is  a  fair 
one  or  not,  the  infant  may  rescind  it. 

Hyer  v.  Hyatt,  3  Cranch,  C.  C.  276, 
Fed.  Cas.  No.  6,977 ;  Cheshire"  v.  Bar- 
rett, 15  S.  C.  L.  (4  M'Cord)  241.  17 
Am,  Dec.  735;  Cole  v.  Pennoyer,  14 
111.  158;  Cummings  v.  Powell,  8  Tex. 
80;  Mustard  v.  Wohlford,  15  Gratt. 
329,  75  Am.  Dec.  209 ;  Fetrow  v.  Wise- 
man, 40  Ind.  148;  Hamer  v.  Dipple,  31 
Ohio  St.  72,  27  Am.  Rep.  496;  Ex  parte 
McFerren,  184  Ala.  223,  47  L.R.A. 
(N.S.)  550,  63  So.  169.  Ann.  Cas.  1915B, 
672;  14  R.  C.  L.  223. 

An  infant  may  rescind  a  contract 
of  purchase,  and  recover  back  the  pur- 
chase money  paid  by  him.  at  least 
where  he  restores  or  offers  to  restore 
the  property  which  he  has  received 
under  the  contract,  to  the  seller. 

Riley  v.  Mallory,  83  Conn.  201 ;  Rob- 
inson V.  Weeks,  56  Me.  102 ;  Cooper  v. 
AUport,  10  Daly,  362;  House  v.  Alex- 
ander, 106  Ind.  109,  55  Am.  Rep.  189,  4 
N.  £.  891 ;  McCarthy  v.  Henderson,  138 
Mass.  SIC;  22  Cyc.  618. 
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And  in  such  action  tiie  vendor  will 
not  be  entitled  to  recoup  for  the  use 
of  the  property  while  in  the  possession 
of  the  minor. 

UcCarthy  v.  Henderson,  138  Mass. 
310;22Cyc.  561. 

Ajid  the  infant's  right  of  recovery 
will  not  be  affected  by  the  fact  that 
the  property  has  depreciated  in  value 
while  in  his  possession,  by  reason  of 
use  or  otherwise. 

Whitcomb  v.  Joslyn,  51  Vt.  79,  31 
Am.  Rep.  678;  Price  v.  Furman,  27  Vt. 
268,  66  Am.  Dec.  194;  White  v. 
Branch,  61  Ind.  210;  Carpenter  v. 
Carpenter,  45  Ind.  142;  22  Cyc.  557. 

On  disaffirmance  of  the  purchase  by 
the  infant,  the  title  revests  in  the 
vendor,  who  may  reclaim  the  goods 
from  the  infant  if  he  still  have  them. 

Badger  v.  Phinney,  16  Mass.  359,  8 
Am.  Dec.  105;  Boyden  v.  Hoyden,  9 
Met.  519;  Strain  v.  Wright,  7  Ga.  668; 
Heath  v.  West,  28  N.  H.  101;  Craig 
V.  Van  Bebber,  18  Am.  St.  Bep.  688, 
note;  Chandler  v.  Simmons,  97  Mass. 
508,  93  Am.  Dec.  117. 

If  the  suit  is  in  equity  to  rescind  an 
executed  contract,  the  court  will  re- 
quire a  restoration  as  a  condition  to 
granting  relief.  If  the  rescission  is 
effected  without  the  aid  of  equity,  the 
other  contracting  party  has  a  remedy 
to  recover  what  he  parted  with.  The 
infant,  in  order  to  rescind,  must  re- 
turn what  remains  in  his  possession. 

Bloomer  v.  Nolan,  36  Neb.  51,  38 
Am.  St.  Rep.  690,  53  N.  W.  1039;  Petrie 
v.  Williams,  68  Hun,  589,  23  N.  Y. 
Supp.  237 ;  Jackaon  v.  Brown,  76  Hun, 
41,  27  N.  Y.  Supp.  583;  Abernathy  v. 
Phillips,  82  Va.  769,  1  S.  E.  113; 
Jenkins  v.  Jenkins,  12  Iowa,  196; 
Brantley  v.  Wolf,  60  Miss.  420 ;  Green 
V.  Green,  69  N.  Y.  553,  25  Am.  Rep. 
233;  Englebert  v.  Fritchett,  26  L.R.A. 
178,  note. 

He  must  return  the  consideration 
which  he  still  retains  in  kind,  and  it 
is  immaterial  whether  the  contract  is 
executory  or  executed. 

Gillespie  v.  Bailey,  12  W.  Va.  70,  29 
Am.  Rep.  445;  Harvey  v.  Briggs,  68 
Miss.  60,  10  L.R.A.  62,  8  So.  274;  Bed- 
ittger  V.  Wharton,  27  Gratt.  857. 

An  infant  need  not  wait  until  arriv- 
ing at  majority  before  rescinding  a 
contract  of  purchase  of  personal  prop- 
erty. 

Stoll  V.  Hawks,  179  Mich.  671,  61 
L.R.A.(N.S.)  28,  146  N.  W.  229;  Ross 
P.  Curtice  Co.  v.  Kent,  62  L.R.A.(N.S,) 
724,  note;  Manning  v.  Johnson,  62  Am. 


Dec.  738,  note;  Reynolds  v.  Garber- 
Buick  Co.  183  Mich.  167,  L.R.A.1916C 
862,  149  N.  W.  985. 

An  infant  may  disaffirm  his  con- 
tract, and  recover  back,  in  a  coart  of 
law,  proper^  transferred  or  mon^ 
paid  in  pursuance  thereof,  without 
any  condition  as  to  restoring  the  con- 
sideration received  by  him. 

Eureka  Co.  v.  Edwards,  71  Ala.  248, 
46  Am.  Rep.  314;  Miles  v.  Lingermao, 
24  Ind.  385 ;  Briggs  v.  McCabe,  27  Ind. 
327,  89  Am.  Dec.  503;  Carpenter  v. 
Carpenter.  45  Ind.  142;  White  v. 
Branch,  51  Ind.  210;  Clark  v.  Van 
Court,  100  Ind.  113,  60  Am.  Rep.  774; 
Shirk  V.  Shultz,  113  Ind.  571,  15  N.  E. 
12;  Chandler  v.  Simmons.  97  Mass. 
508,  93  Am.  Dec.  117;  Walsh  v.  Young. 
110  Mass.  396;  Dawson  v.  Helmes,  30 
Minn.  107,  14  N.  W.  462;  22  Cyc.  557. 

Messrs.  Potter  &  Immel  and  O.  H. 
Foster  for  respondents. 

Bennett,  J.,  delivered  the  opinioB 
of  the  court: 

The  amount  involved  in  this  pro- 
ceeding is  not  large,  but  the  ques- 
tion of  law  presented  is  a  very  im- 
portant one,  and  one  which  has  been 
much  disputed  in  the  courts,  and 
about  which  there  is  a  great  and 
irreconcilable  conflict  in  the  au- 
thorities, and  we  have  therefore 
given  the  matter  careful  attention. 

The  courts,  in  an  attempt  to  pro- 
tect the  minor  upon  the  one  hand, 
and  to  prevent  wrong  or  injustice  to 
persons  who  have  dealt  fairly  and 
reasonably  with  such  minor  upon 
the  other,  have  indulged  in  many 
fine  distinctions  and  recogniz^ 
various  slight  shades  of  difference. 

In  dealing  with  the  right  of  the 
minor  to  rescind  his  contract  and 
the  conditions  under  which  he  may 
do  so,  the  decisions  of  the  courts  in 
the  different  states  have  not  only 
conflicted  upon  the  main  questions 
involved,  but  many  of  the  decisions 
of  the  same  court  in  the  same  state 
seem  to  be  inconsistent  with  each 
other;  and  oftentimes  one  court  has 
made  its  decision  turn  upon  a  dis- 
tinction or  difference  not  recognized 
by  the  courts  of  o^er  states  as  a 
distinguishing  feature. 

The  result  has  been  that  there  ss^ 
not  only  two  general  lines  of  deci- 
sions directly  upon  the  question  in- 
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volved,  but  there  are  many  others, 
which  diverge  more  or  leas  from  the 
main  line,  and  make  particular  cases 
turn  upon  real  or  fancied  differences 
and  distinctions,  depending  upon 
whether  the  contract  was  executory 
or  partly  or  wholly  executed,  wheth- 
er it  was  for  necessaries,  whether  it 
was  beneficial  to  the  minor,  whether 
it  was  fair  and  reasonable,  whether 
the  minor  still  had  the  property 
purchased  in  his  possession,  wheth- 
er he  had  received  any  beneficial  use 
of  the  same,  etc. 

Many  courts  have  held  broadly 
that  a  minor  may  so  purchase  prop- 
erty and  keep  it  for  an  indefinite 
time,  if  he  chooses,  until  it  is  worn 
out  and  destroyed,  and  then  recover 
the  payments  made  on  the  purchase 
price,  without  allowing  the  seller 
anything  whatever  for  the  use  and 
depreciation  of  the  property. 

Many  other  authorities  hold  that 
where  the  transaction  is  fair  and 
reasonable,  and  the  minor  was  not 
overcharged  or  taken  advantage  of 
in  any  way,  and  he  takes  and  keeps 
the  propezty  and  uses  or  destroys  it, 
he  cannot  recover  the  payments 
made  on  the  purchase  price,  without 
allowing  the  seller  for  the  wear  and 
tear  and  depreciation  of  the  urticle 
while  in  his  hands. 

The  plaintiff  "contends  for  the 
former  rule^  and  supports  his  con- 
tention with  citations  from  the 
courts  of  last  resort  of  Maine,  Con- 
necticut, Indiana,  Massachusetts, 
Vermont,  Nebraska,  Virginia,  Iowa, 
Mississippi,  and  West  Virginia,  most 
of  which  (although  not  all)  sup- 
port his  contention.  On  the  con- 
trary, the  courts  of.  New  York, 
Maryland,  Montana,  Illinois,  Ken- 
tucky, New  Hampshire,  and  Minne- 
sota, with  some  others,  support  the 
latter  rule,  which  seems  to  be  also 
the  Enghsh  rule. 

Some  of  the  cyclopedias  and  some 
of  the  different  series  of  selected 
cases  state  the  rule  contended  for  by 
j^intiff ,  as  supported  by  the  strong 
weight  of  authority ;  but  we  find  the 
decisions  rather  equally  balanced, 
both  in  number  and  respectability. 

In  Rice  v.  Butler,  160  N.  Y.  578, 
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47  L.R.A.  303,  73  Am.  St.  Rep.  703, 
66  N.  E.  276,  in  an  opinion  by  Mr. 
Justice  Haight,  concurred  in  by  the 
entire  court,  it  is  said:  "There  are 
numerous  authorities  bearing  upon 
the  question,  but  they  are  not  in  en- 
tire harmony.  We  have  examined 
them  with  some  care,  but  have 
found  none  in  this  court  which  ap- 
pears to  settle  the  question  now  pre- 
sented. We,  consequently,  are  left 
free  to  adopt  such  a  rule  as  in  our 
judgment  will  best  promote  justice 
and  equity.  The  contract  in  this 
case  in  its  entirety  must  be  held  to 
be  executory;  for,  under  its  terms, 
payments  were  to  mature  in  the  fu- 
ture and  the  title  was  only  to  pass 
to  the  minor  upon  making  all  of  the 
payments  stipulated;  but  in  so  far 
as  the  payments  made  were  con- 
cerned, the  contract  was  in  a  sense 
executed,  for  nothing  further  re- 
mained to  be  done  with  reference  to 
those  payments.  Kent,  in  his  Com- 
mentaries (vol.  2,  p.  240)  says :  'If 
an  infant  pays  money  on  his  con- 
tract and  enjoys  the  benefit  of  it, 
and  then  avoids  it  when  he  comes  of 
age,  he  cannot  recover  back  the  con- 
sideration paid.  On  the  other  hand, 
if  he  avoids  an  executed  contract 
When  he  comes  of  age  on  the  ground 
of  infancy,  he  must  restore  the  con- 
sideration which  he  had  received. 
The  privilege  of  infancy  is  to  be 
used  as  a  shield,  and  not  as  a  sword. 
He  cannot  have  the  benefit  of  the 
contract  on  one  side  without  return- 
ing the  equivalent  on  the  other.*  " 

This  ruling  is  followed  in  Wanisch 
V.  Wuertz,  79  Misc.  610,  140  N.  Y. 
Supp.  573,  and  Lown  v.  Spoon,  158 
App.  Div.  900,  143  N.  Y.  Supp.  275. 

In  Adams  v.  Beall,  67  Md.  53,  1 
Am.  St.  Rep.  379,  8  Atl.  664,  the 
plaintiff,  a  minor,  had  paid  a  large 
sum  of  money  into  a  partnership 
concern.  The  business  was  not  suc- 
cessful, and  the  infant  undertook  to 
rescind  his  contract  and  recover  the 
money  paid.  It  was  held  that  he 
could  not  recover,  and  the  court,  cit- 
ing from  an  opinion  by  Lord  Justice 
Turner  in  the  English  case  of  Corpe 
v.  Overton,  10  Bing.  252,  131  Eng. 
Reprint,  901  [Ex  parte  Taylor.  8 
DeG.  M.  &  G.  268,  44  Eng.  Reprint, 
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389],  said:  "He  must  have  a  right 
upon  his  attaining  his  majority  to 
elect  whether  he  will  adopt  the  con- 
tract or  not.  It  is,  however,  a  dif- 
ferent question  whether,  if  an  in- 
fant i>ays  money  on  the  footing  of  a 
contracl^  he  can'  afterwards  recover 
it  back.  If  an  infant  buys  an  article 
which  is  not  a  necessary,  he  cannot 
be  compelled  to  pay  for  it,  but  if  he 
does  pay  for  it  during  his  minority 
he  cannot,  on  attaining  his  major- 
ity, recover  the  money  back." 

And  the  same  court,  as  late  as 
1910,  in  the  case  of  Latrobe  v.  Die- 
trich, 114  Md.  8,  24,  78  AtL  989, 
said: 

"If  the  infant  have  already  ad- 
vanced money  upon  a  contract 
which  is  executory  upon  the  part 
of  the  adult,  he  cannot  disaffirm  it 
'and  sue  the  other  party  for  the  ad- 
vance, whenever  it  was  paid  on  a 
valuable  consideraltion  which  has 
been  partially  ^oyed,  and  especial- 
ly if  he  had  received  the  benefit  of 
his  contract.  .  .  . 

"Where  an  infant  pays  money  on 
a  voidable  contract,  and  has  enjoyed 
the  benefit  of  it,  he  cannot  avoid  it 
and  recover  back  his  money." 

In  Clark  v.  Tate,  7  Mont.  171,  14 
Pac  761,  it  is  said :  "We  think  that 
the  sound  rule  is,  as  laid  down  by 
Chancellor  Kent,  as  follows:  'If  an 
infant  pays  money  on  his  contract, 
and  enjoys  the  benefit  of  it,  and 
then  avoids  it  when  he  comes  of  age, 
he  cannot  recover  back  the  con- 
sideration paid.  On  the  other  hand, 
if  he  avoids  an  executed  contract 
when  he  comes  of  age,  on  the 
ground  of  infancy,  he  must  restore 
the  consideration  which  he  had  re- 
ceived. The  privilege  of  infancy  is 
to  be  used  as  a  shield  and  not  as  a 
sword.'  " 

To  the  same  effect  are:  Chicago 
Mut.  Life  Indemnity  Asso,  v.  Hunt, 
127  111.  257,  277,  2  L.R.A.  549,  20  N. 
E.  55;  Bailey  v,  Bamberger,  11  B. 
Mon.  113;  Hall  v.  Butterfield,  69  N. 
H.  354,  47  Am.  Rep.  209;  Berglund 
V.  American  Multigraph  Sales  Co. 
135  Minn.  67, 160  N.  W.  191. 

Our  attention  has  not  been  called 
to  any  Oregon  case  bearing  upon  the 


question,  and  as  far  as  our  investi- 
gation has  disclosed  there  is  none. 

In  this  condition  of  the  author- 
ities, we  feel  that  we  are  in  a  posi- 
tion to  pass  upon  the  question  as  one 
of  first  impression,  and  announce 
the  rule  which  seems  to  us  to  be  the 
better  one,  upon  considerations  <rf 
principle  and  public  policy. 

We  think,  where  the  minor  has 
not  been  overreached  in  any  way, 
and  there  has  been  no  undue  influ- 
ence, and  the  contract  is  a  fair  and 
reasonable  one,  and  the  minor  has 
actually  paid  money  on  the  purchase 
price,  and  taken  and  used  the  arti- 
cle, that  he  ought  not  to  be  per- 
mitted to  recover 
the  amount  actual-  S'^-*^";^,'^ 
ly  paid,  without  al-  '*^^r^,*»' 


low'ing  '  the  vendor  fS'^S:^:SZ. 
of  the  goods  the 
reasonable  compensation  for  the  use 
and  depreciation  of  the  article,  while 
in  his  hands. 

Of  course,  if  there  has  been  any 
fraud  or  imposition  on  the  part  of 
the  seller,  or  if  the  contract  is  un- 
fair, or  any  unfair  advantage  has 
been  taken  of  the  minor  in  inducing 
him  to  make  the  purchase,  then  a 
different  rule  would  apply.  And 
whether  there  had  been  such  an 
overreaching  on  the  part  of  the  sdl- 
er  would  always,  in  case  of  a  jury 
trial,  be  a  question  for  the  jury- 

We  think  this  rule  will  fully  and 
fairly  protect  the  minor  against  in- 
justice or  imposition,  and  at  tiie 
same  time  it  will  be  fair  to  the  busi- 
ness man  who  has  dealt  with  such 
minor  in  good  faith.  This  rule  is 
best  adapted  to  modem  conditions, 
and  especially  to  the  conditions  in 
our  far  western  states. 

Here,  minors  are  permitted  to, 
and  do  in  fact,  transact  a  great  deal 
of  business  for  themselves,  long  be- 
fore they  have  reached  the  age  of 
legal  majority.  Most  young  men 
have  their  own  time  long  before 
reaching  that  age.  They  woric  and 
earn  money,  and  collect  it,  and 
spend  it  oftentimes  witihout  any 
oversight  or  restriction. 

No  business  man  questions  their 
right  to  buy,  if  they  have  the  money 
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to  pay  for  their  purchases.  They  purchase  price, 
not  only  bay  for  themselves,  bat 
they  often  are  introsted  with  the 
making  of  purchases  for  their  par- 
ents and  guardians.  It  would  be  in- 
tolerably burdensome  for  everyone 
concerned  if  merchants  and  other 
business  men  could  not  deal  with 
them  safely.  In  a  fair  and  reasonable 
way,  in  cash  transactions  of  this 
kind. 

Again,  it  will  not  exert  any  good 
moral  influence  upon  boys  and  young 
men,  and  will  not  tend  to  encourage 
honesty  and  integrity,  or  lead  them, 
to  a  goiod  and  useful  business  future, 
if  they  are  taught*  that  they  can 
make  purchases  with  their  own 
money,  for  their  own  benefit,  and 
after  paying  for  them  in  this  way, 
and  using  then^  until  they  are  worn 
out  and  destroyed,  go  back  and  com- 
pel the  business  man  to  return  to 
them  what  they  have  paid  upon  the 
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Such  a  doctrine,  as 
it  seems  to  us,  can  only  lead  to  the 
coiTUption  of  young  men's  princi- 
ples, and  encourage  them  in  habits 
of  trickery  and  dishonesty. 

In  view  of  all  these  considera- 
tions, we  think  that  the  rule  we 
have  indicated,  and  which  is  sub^ 
stantially  the  rule  adopted  in  New 
York,  is  the  better  rule,  and  we 
adopt  the  same  in  this  state. 

We  must  not  be' understood  as  de- 
ciding  at  this  time  what  would  be 
the  rule  where  the  vendor  is  seeking 
to  enforce  an  executory  contract 
against  the  minor,  which  is  a  differ- 
ent question  not  necessarily  in- 
volved in  this  ease. 

It  follows  that  the  judgment  of 
the  court  below  should  be  affirmed. 

McBride,  Ch.  J.,  and  Bean  and 
Johns,  JJ.,  concur. 

Petition  for  rehearing  denied 
September  28,  1920. 
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R^ht  to  allowance  for  me  or  depreciation  of  rabject-matter,  in  an  action 
against  seller  to  recover  bade  pwchase  price  opon  disaffirmance  of  in- 
fant's contmcL 


This  annotation  is  limited  to  pur- 
chases of  personal  property,  other 
than  necessaries,  by  an  infant,  where 
on  diaaffinnance  the  article  purchased 
has  been  returned  or  tendered  back. 

The  confusion  on  the  subject  of  the 
disaffirmance  of  an  infant's  contract, 
and  of  its  result,  extends  to  the  matter 
of  allowance  for  use  or  depreciation  of 
articles  purchased  by  him.  In  some 
cases  on  the  law  of  disafHrmance,  we 
find  the  theory  of  a  distinction  be- 
tween executed  and  executory  con- 
tracts, and  in  others  the  notion  of 
improvident  or  provident  contracts 
'aside  from  contracts  for  necessa- 
ries). In  the  reported  case  (Pettit 
V.  LiSTON,  ante,  487)  the  court  lays 
stress  on  the  fact  that  infants  in  the 
"far  western  states"  transact  a  good 
deal  of  business  for  themselves,  and 
seems  to  assert  as  a  principle  of  law 
that  infants  ought  not  to  be  allowed 
to  think  that  they  can  act  unfairly. 
The  weight  of  authority,  regardless 


of  such  considerations,  permits  the  in- 
fant, upon  disaffirming  his  contract, 
and  returning  the  article  purchased, 
if  he  has  it,  to  recover  back  the  par- 
chase  price  without  deduction  on  ac- 
count of  its  use  or  depreciation  in 
value. 

Maioritjr  rnle. 

An  infant,  on  disaffirming  his  pur- 
chase of  personal  property  returned 
or  tendered  back  by  him,  may  recover 
what  he  has  paid  therefor,  without 
deduction  for  the  use  or  for  the  de- 
preciation in  value  of  the  property. 

Illinois.  —  Hauser  v.  Mannon  Chi- 
cago Co.  (1917)  208  111.  App.  171. 

Indiana. — Stoiy  &  G.  Piano  Co.  v. 
Davy  (1918)  —  Ind.  App.  — ,  119  N. 
E.  177. 

Massachusetts. — McCarthy  v.  Hen- 
derson (1885)  138  Mass.  310;  Gillis  v. 
Goodwin  (1901)  180  Mass.  140,  91  Ato. 
St.  Rep.  265,  61  N.  E.  818. 

Michigan.  —  Reynolds  v.  Garber- 
Buick  po.    (1914)    183  Mich.  157, 
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L.R.A.1915C,  362,  149  N.  W.  985  (dis- 
affirmance after  reaching  majority). 

Utah.— Blake  v.  Harding  (1919)  — 
Utah,  — ,  180  Pac.  172. 

Vermont. — Price  v.  Furman  (1855) 
27  Vt.  268,  66  Am.  Dec.  194;  Whit- 
comb  V.  Joslyn  (1878)  61  Vt.  79.  31 
Am.  Rep.  678. 

Thus,  an  infant,  upon  restoration 
of  an  automobile  purchased  by  him 
to  the  seller,  although  it  has  been  used 
and  has  deteriorated  in  value,  is  en- 
titled to  rescind  the  contract  of  sale 
and  recover  back  that  part  of  the  pur- 
chase price  which  has  been  paid. 
Hauaer  v.  Marmon  Chicaigo  Go.  (III.) 
supra. 

So.  where  an  infant  sued  to  recover 
payments  made  by  her  on  account  of 
the  purchase  of  a  piano  retaken  by 
the  seller,  it  was  held  that  she  was 
entitled  -to  recover  without  deduction 
for  the  use  or  depreciation  .of  the 
piano,  although  the  contract  provided 
that  in  case  the  seller,  retook  posses- 
sion, all  moneys  paid  on  the  purchase 
price  should  belong  to  him  as  com- 
pensation for  the  use,  rental,  and  de- 
preciation in  value  of  the  piano  while 
remaining  in  the  buyer's  possession. 
Story  &  C.  Piano  Co.  v.  Davy  (Ind.) 
supra. 

In  McCarthy  v.  Henderson  (Mass.) 
supra,  an  action  in  behalf  of  an  in- 
fant to  recover  back  what  he  had  paid 
upon  a  conditional  purchase  of  a 
vehicle,  it  appeared  that  within  less 
than  a  month  after  the  sale  he  no- 
tified the  sellers  of  his  intention  to 
rescind  the  contract,  and  offered  to 
return  the  vehicle;  the  defendants  re- 
fused to  receive  it,  but  afterward,  at 
the  expiration  of  four  months  from 
the  time  of  sale,  took  possession.  It 
was  held  that  the  defendants  could 
not  recoup  the  value  of  the  use  of  the 
vehicle.  The  court  said:  "It  is  clear 
that,  if  the  plaintiff  had  made  no  ad- 
vance, the  defendants  could  not  main- 
tain an  action  against  him  for  the  use 
of  the  property.  The  contract,  express 
or  implied,  to  pay  for  such  use,  is  one 
he  is  incapable  of  making,  and  his 
infancy  would  be  a  bar  to  such  suit. 
We  cannot  see  how  the  defendants 
can  avail  themselves  of  and  enforce, 
by  way  of  recoupment,  a  claim  which 


they  could  not  enforce  by  a  direct 
suit." 

And  in  Gillis  v.  Goodwin  (Mass.) 
supra,  an  action  by  an  infant  to  re- 
cover sums  paid  by  him  on  a  condi- 
tional purchase  of  a  bicycle  taken  pos- 
session of  by  the  defendant,  it  was 
held  that  he  was  entitled  to  recover, 
although  the  amount  paid  would  be  a 
reasonable  sum  for  the  rent  and  use 
of  the  bicycle  during  the  time  that  be 
had  possession  of  it. 

So,  a  minor  may,  upon  becoming  of 
age,  disaffirm  his  purchase  of  an  auto- 
mobile, and  ui>on  tendering  back  the 
machine  recover  the  money  paid  for 
it,  regardless  of  Jhe  wear  which  he  has 
given  it.  Reynolds  v.  Garber-Buick 
Co.  (Mich.)  supra. 

An  infant,  suing  to  recover  the  val- 
ue of  a  pony,  harness,  and  buggy, 
which  was  the  purchase  price  of  cer- 
tain stock  bought  by  him  and  which 
he  tenders  back,  is  entitled  to  recover 
notwithstanding  the  fact  that  the 
stock  has  become  worthless.  Blake  ^. 
Harding  (Utah)  supra. 

Where  an  infant  bought  a  mare,  the 
consideration  being  harness  and  a  $5 
bill,  and  later  returned  the  mare  to 
the  seller,  and  demanded  back  the 
purchase  consideration,  and  brought 
trover  therefor,  the  trial  court  ex- 
cluded evidence  of  depreciation  in 
value  of  the  mare,  and  gave  the  plain- 
tifiF  judgment  for  the  value  of  the 
harness,  to  which  (as  is  pointed  out 
by  the  appellate  court)  the  plaintiff 
made  no  exception.  The  appellate 
court,  in  affirming  the  judgment,  said, 
inter  alia:  "The  plaintiff  can  sustain 
this  action  to  recover  the  value  of  this 
harness,  as  there  was  an  offer  to  re- 
turn the  property  which  was  in  his 
possession  and  under  his  control;  and 
this  right  is  unaffected  by  the  circum- 
stance that  the  mare  was  not  in  a^ 
good  condition,  or  of  the  value,  that 
it  was  when  received  by  him.  The 
evidence,  therefore,  showing  that  the 
mare  had  depreciated  in  value  while  in 
the  plaintiff's  hands,  was  inadmissible 
for  the  purpose  of  defeating  a  recov- 
ery in  this  action,  or  for  the  purpose 
of  reducing  the  damages.  The  infiut 
is  no  more  liable  for  the  use  than  he 
would  be  for  the  purchase  of  the  mare. 
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particularly  as  there  is  nothing  in  the 
case  showing  that  he  wag  personally 
benefited  by  it,  or  that,  in  any  point 
rfview,  it  could  be  deemed  necessaries 
A>r  which  he  would  be  liable."  Price 
T.  Fnnnan  (Vt.)  supra. 

So,  in  Whitcomb  v.  Joslyn  (Vt.)  su- 
pra, one  who  sold  a  wagon  to  an  in- 
fant, and  afterward  took  possession  of 
it  by  virtue  of  the  lien  reserved  there- 
on, was  held  liable  to  the  infant  for 
the  amount  paid  ther^OHf  although  the 
valae  of  its  use  was  the  amount  he 
bad  paid,  and  the  property  had  de- 
preciated more  than  that  amount.  (It 
was  80  held  notwithstanding  that  the 
infant  had  falsely  represented  himself 
as  of  age.) 

Where  an  infant,  having  exchanged 
a  gelding  for  a  stallion,  disaffirmed 
the  contract,  o£Fered  to  place  the  stal- 
lion in  the  defendant's  stable,  and 
sued  for  the  value  of  the  gelding,  the 
court  said,  with  reference  to  an  al- 
leged injury  to  the  stallion:  "We 
have  concluded,  upon  looking  into  the 
question,  that  the  plaintiff  was  not 
bound  to  make  any  tender  of  the  stal- 
lion at  all  before  he  could  maintain 
fais  action.  Upon  the  avoidance  of  the 
contract  by  the  plaintiff,  the  case 
i^tood  as  if  none  had  been  mnde,  anid 
his  right  to  the  possession  of  his  geld- 
ing, or  the  value  of  him,  became  at 
once  complete  and  perfect.  Upon  the 
avoidance  of  the  contract,  the  plaintiff 
still  having  the  stallion,  tiie  defendant 
became,  without  doubt,  entitled  to 
him,  whatever  condition  he  might  be 
in,  but  it  does  not  follow  that  the 
plaintiff  was  bound  to  make  a  tender 
of  him  before  bringing  his  action.  If 
the  stallion  received  injury  while  in 
the  possession  of  the  plaintiff,  the  rem- 
edy of  the  defendant  therefor,  if  the 
law  furnishes  any  remedy,  is  an  ac- 
tion for  the  tort"  Carpenter  v.  Car- 
penter (1873)  45  Ind.  142. 

The  Carpenter  Case  was  followed, 
under  similar  circumstances,  in  an 
action  of  replevin  hy  the  Infant  for 
the  recovery  of  the  horse  delivered  by 
him  under  the  contract  (there  being 
nothing  stated  about  any  tender  by 
the  infant).  White  v.  Branch  (1876) 
61  Ind.  210. 

(In  Pyne  v.  Wood  (1888)  146  Maaa. 


558,  14  N.  E.  775,  holding  on  the 
authority  of  the  McCarthy  Case  (1886) 
138  Mass.  310.  sapra,  that  an  infant 
could  recover  back  the  amount  he  had 
paid  on  a  bicycle  sold  to  faim  c<»idi- 
tionally,  nothing  was  said  about  the 
value  of  the  use  or  the  deterioration 
of  the  bicycle.) 

It  may  be  noted  that  where  the 
plaintiffs,  disaffirming  a  contract  made 
by  them,  when  infants,  -for  the  pur- 
chase of  the  business  and  good  will 
of  a  moving  picture  theater,  sued  to 
recover,  the  amount  paid  by  them  on 
the  contract,  it  was  held  that  "the 
amount  originally  paid  defendants  by 
plaintiffs  could  not  be  reduced  by  an 
allowance  for  rental  value  of  the 
premises  during  the  period  occupied.'* 
Cannon  v.  Manning  (1914)  42  App.  D. 
C206. 

Some  cases  are  difficult  to  classify, 
such  as  Shurtleflf  v.  Millard  (1879)  12 
K.  I.  272,  34  Am.  Rep.  640,  where  it  was 
held  that  an  infant  suing  to  recover 
what  he  had  paid  down  on  repudiation 
of  a  contract  of  purchase  of  goods  at 
auction,  from  which  received  no 
benefit,  may  recover  without  any  de- 
duction for  expense  and  trouble  to  the 
'  seller  on  account  of  the  rescission. 

CoBtrary  doctrlse. 

It  has  been  held  in  some  cases  that 
an  infant  who  rescinds  his  contract 
of  purchase  of  an  article,  and  sues  to 
recover  the  consideration  paid,  must 
allow  for  the  use  or  depreciation  of 
the  article.  Rice  v.  Butler  (1899)  160 
N.  Y.  578,  47  L.B.A.  303,  73  Am.  St. 
Rep.  303,  55  N.  E.  275;  Bartholomew 
V.  Finnemore  (1857)  17  Barb.  (N.  Y.) 
428;  Wanisch  v.  Wuertz  (1913)  79 
Misc.  610,  140  N.  Y.  Supp.  673;  the 
reported  case  (Pettit  v.  Liston,  ante, 
487)  ;  Valentini  v.  Canali  (1889)  L.  R. 
24  Q.  B.  Div.  (Eng.)  166,  59  L.  J.  Q. 
B.  N.  S.  74,  61  L,  T.  N.  S.  731,  38  Week. 
Rep.  331,  54  J.  P.  295. 

In  Rice  v.  Butler  (1899)  160  N.  Y. 
578,  47  L.R.A.  303,  73  Am.  St.  Rep.  703. 
55  N.  B.  276,  supra,  it  was  held  that  an 
infant,  rescinding  a  purchase  of  a  bi- 
cycle and  claiming  the  return  of  in- 
stalments paid  upon  it,  must  account 
for  the  use  of  the  wheel  and  its  de- 
terioration in  value  while  in  his  pos- 
session.    The    court    said :  "The 
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plaintiff,  having  had  the  use  of  the 
bicyfcle  during  the  time  intervening 
between  her  purchase  and  its  return, 
ought,  in  justice  and  in  fairness,  to 
account  for  its  reasonable  use  pr  de- 
terioration in  value.  Otherwise,  she 
would  be  making  use  of  the  privilege 
of  infancy  as  &  sword,  and  not  as  a 
shield.  In  the  absence  of  wanton  in- 
jury to  the  property,  the  value  of 
the  use  would  be  deemed  to  include  the 
deterioration  in  value,  and  under  the 
evidence  in  this  case,  and  as  found  by 
the  trial  court,  the  use  eqaa^ed  the 
sum  paid." 

An  infant  who  purchases  a  horse 
and  so  misuses  him  as  greatly  to  de- 
crease his  value  cannot,  on  tendering 
back  the  horse,  recover  the  considera- 
tion he  gave  for  him,  as  he  should  have 
offered  compensation  for  the  de- 
preciation of  the  horse.  Bartholomew 
V.  Finnemore  (1854)  17  Barb.  (N.  Y.) 
428,  supra. 

The  principle  of  the  foregoing  case 
was  followed  in  allowing  for  deprecia- 
tion in  an  action  to  rescind,  and  for 
the  cancelation  of  a  note  secured  by  a 
chattel  mortgage,  given  for  part  of  the 
purchase  price,  in  Gray  v.  Lessington 
(1867)  2  Bosw.  (N.  Y.)  257. 

Upon  the  authority  of  the  Rice  Case, 
it  was  held  in  Wanisch  v.  Wuertz 
(1918)  79  Misc.  610,  140  N.  Y.  Snpp. 
573,  supra,  that  an  infant  who  repu- 
diates .  a  chattel  mortgage  given  to 
secure  the  purchase  price  of  a  piano 
cannot  recover  the  amount  paid  there- 
under if  less  than  the  reasonable  val- 
ue of  the  use  of  the  piano.  There  was 
evidence  in  this  case  that  the  piano 
had  depreciated  In  value,  but  to  what 
extent  does  not  appear. 

It  will  be  seen  that  it  Is  held  in  the 
reported  case  (Pettit  v.  Liston,  ante, 
487)  that  an  infant,  on  disaffirming 
his  purchase  of  a  motorcycle  and  re- 
turning it  to  the  seller,  cannot  recover 
the  money  paid  thereon  without  al- 
lowance for  the  use  and  depreciation 
of  the  article  while  in  his  hands. 
The  court  lays  stress  on  the  fact 
that  in  the  "far  western  states" 
minors  transact  a  good  deal  of  busi- 
ness for  themselves,  and  considers  the 
enforcement  of  a  rule  contrary  to  the 


decision  as  not  likely  to  exert  a  good 
moral  influence  upon  the  young. 

In  Valentini  v.  Canali  (1889)  L.  R. 
24  Q.  B.  Div.  (Eng.)  166,  supra,  an  in- 
fant demanded  that  his  contract  to 
pay  a  certain  amount  for  furniture  and 
to  become  a  tenant  of  a  house  be  de- 
clared void,  and  the  money  paid  on 
account  delivered  up.  The  court  de- 
clared the  contract  void,  and  that  it 
should  be  canceled,  and  that  a  promis- 
sory note  given  for  the  balance  of 
the  amount  which  the  infant  was  to 
pay  must  be  delivered  up,  but  dectined 
to  restore  to  the  infant  what  be  bad 
paid  on  account,  on  the  ground  that  he 
had  had  occupation  of  the  house  and 
use  of  the  furniture  for  several 
months.  The  court  considered  the  con- 
tract to  have  been  to  the  infant's 
advantage,  and  said  as  to  the  Statute 
of  1874,  declaring  infants'  contracts 
void,  etc.,  that  "the  object  of  the  stat- 
ute would  seem  to  have  been  to  restore 
the  law  for  the  protection  of  infants, 
upon  which  judicial  decisions  were 
considered  to  have  imposed  qualifica- 
tions. The  legislature  never  intended, 
in  making  provisions  for  this  purpose, 
to  sanction  a  cruel  injustice.  The  de- 
fendant, therefore,  .could  not  be  called 
upon  to  repay  the  money  paid  to  him 
by  the  plaintiff,  and  the  decision  ap- 
pealed against  is  right." 

In  Sturgeon  v.  Starr  (1911)  17  West. 
L.  R.  (Can.)  402,  it  was  held  that  if 
an  infant  buys  goods  he  may  recover 
the  money  paid  therefor,  but  subject 
to  the  condition  that  he  can  restore  the 
other  person  to  his  former  position. 

(While  without  the  scope  of  this 
note,  reference  may  be  here  made  to 
a  New  York  case  where,  on  replevin 
by  the  seller  of  a  sewing  machine  sold 
to  an  infant  on  a  conditional  sale,  it 
was  held  that  the  infant  might  not  be 
allowed  the  amount  paid  upon  the  cos- 
tract  of  purchase,  as  this  was  agreed  to 
be  the  value  of  the  use  in  case  of  de- 
fault, and  such  an  agreement  was  rea- 
sonable in  view  of  the  probable  dete- 
rioration in  value.  Wheeler  &  W.  Mfg. 
Co.  V.  Jacobs  (1893)  2  Misc.  236.  27 
N.  Y.  Supp.  1006.  Compare  Story  &  C. 
Piano  Co.  v.  Davy  (1918)  —  lad.  App. 
— ,  119  N.  E.  177.  supra.) 

The  above  cases  requiring  the  infant 
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to  allow  for  um  or  deterioration  rest, 
to  some  octenti  upon  the  iidea  that  the 
infant  has  had  the  benefit  of  the  aae. 
They  do  not  seem  to  assert  as  a  prin- 
ciple that  an  infant  may  make  a  prov- 
ident contract  to  purchase  what  is  not 
a  necessary. 

ThMnrr  ^  provident  contraets. 

In  some  jurisdictions  the  decision 
depends  upon  whether  the  contract 
was  a  reasonable  and  provident  one 
for  the  infant  to  make. 

Thus,  where  the  plaintiff,  having 
reached  his  majority,  and  having:  dis- 
aflSrmed  his  contract  with  the  defend- 
ant, made  while  he  was  an  infant,  for 
the  conditloital  purchase  of  a  multi- 
graph,  brought  an  action  to  recover 
the  payments  made,  and  the  jury  found 
the  contract  a  reasonable  and  prov- 
ident one,  it  was  held  that  the  plaintiff 
must  deduct  the  benefits  he  had  re- 
ceived, which  were  not  necessarily  the 
rental  value.  .Berglund  v.  American 
Mnltigraph  Sales  Co.  (1916)  186  Uinn. 
67, 160  N.  W.  191. 

But  in  Klaus  v.  A.  C.  Thompson  Auto 
&  Buggy  Go.  (1915)  131  Minn.  10,  154 
N.  W.  508,  it  was  held  that  an  infant, 
on  rescinding,  after  a  few  days'  use  of 
an  automobile,  his  contract  to  purchase 
it,  will  not,  on  suing  for  the  price  paid, 
be  compelled  to  reduce  his  recovery  by 
the  value  of  the  use  of  the  machine, 
where  tlie  court  did  not  find  the  con- 
tract a  reasonable  and  provident  one 
for  the  Infant  to  make. 

In  Lavoie  v.  Wooldridge  (1918)  — 
N.  H.  — ,  104  Atl.  S46,  where  a  minor 
brought  an  action  to  recover  the  money 
paid  on  the  purchase  price  of  an  auto- 
mobile (returned  to  the  purchaser 
during  the  trial),  it  appeared  that  the 
plaintiff  had  paid  $210,  of  the  purchase 
price  of  $276,  that  the  value  of  the 
car  when  returned  was  $60,  that  the 
depreciation  was  due  in  part  to  natural 
causes  and  in  part  to  the  plaintiff's  im- 
proper use  of  the  car,  but  it  did  not 


appear  that  this  was  tortious.  It  was 
held  that  the  plaintiff  was  entitled  to 
recover  the  $210  paid  by  hisj^.  The 
court  lays  down  the  rule  that  the  plain- 
tiff could  rescind  and  recover  back  his 
payments  "by  returning  the  car  and 
accounting  for  (1)  any  benefit  he  had 
received  from  its  use,  and  (2)  paying 
any  damage  to  the  car  that  was  caused 
by  his  tortious  acts,"  and  says :' 
"While  it  is  true,  as  Wooldridge  con- 
tends, that  the  pleasure  to  be  derived 
from  the  use  of  a  car  may  be  a  benefit 
to  a  minor  within  the  meaning  of  this 
rule,  whether  Lavoie  was  benefited  by 
using  this  car  in  the  way  he  did  de- 
Ifends  on  whether  using  it  in  that  way 
was  the  reasonable  thing  for  a  boy  in 
his  station  in  life  to  do;  and  as  the 
facts  are  understood  the  court  has 
found  that  using  the  car  in  the  way 
Lavoie  did  was  not  the  reasonable 
thing  for  him  to  do."  It  was  further 
stated  that  the  plaintiff  was  not  ac- 
countable for  damages  caused  by  ig- 
norance or  unskilftilness  in  operating 
the  car. 

Where  an  infant  purchaser  of  a 
horse  found  he  was  unable  to  drive 
him,  and  returned  him  to  the  seller 
the  night  of  the  day  of  purchase,  but 
reduced  in  value  by  the  plaintiff's  in- 
experience and  want  of  skill  in  driv- 
ing, the  plaintiff's  recovery  of  the 
money  paid  was  not  diminished  by 
the  reduction  in  value  of  the  horse. 
The  court  said:  '*If  the  management 
and  driving  of  the  horse  by  the  plain- 
tiff in  this  case  were  not  of  such  a 
character  as  to  give  the  defendants  a 
right  of  action,  had  the  plaintiff  hired 
the  horse,  they  cannot  make  the  fact 
of  injury  for  the  same  treatment  by 
him  as  owner  of  the  horse  a  ground 
for  recoupment  of  damages."  Stack 
V.  Cavanaugh  (1891)  67  N.  H.  149,  30^ 
Atl.  350,  where  the  court  said  further, 
on  a  motion  for  a  rehearing:  "He  de- 
rived no  benefit  from  the  contract." 

B.  B.  B. 
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EUGENE  W.  MENTE,  Plff.  in  Err., 
MARK  EISNER,  Internal  Revenue  Collector. 

Viittea  states  Civeuit  Court  of  Appeals,  Second  Circuit  — April  14,  3920. 

(266  Fed.  161.) 

'Internal  revenue  —  income  tax  —  deduction  for  losses  on  exchange. 

A  manufacturer  of  bags  cannot  deduct  from  his  income  tax  returns,  as 
a  loss  incurred  in  trade  under  the  Act  of  Congress  of  1913,  losses  wtiieb 
he  sustained  trading  in  cotton  on  the  Cotton  Exchange. 

[.See  note  on  thU  question  beginning  on  page  500.] 

(Manton,  Circuit  J.,  dissents.) 


Error  to  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  (Grubb,  J.)  to  review  a  judgment  in  favor  of  defendant 
in  an  action  brought  to  recover  payments  made,  under  protest,  to  him  as 
collector  of  internal  revenue,  together  with  interest  and  coats.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Ward,  Rogers,  and    nected  with  the  business  of  Mente 


Manton,  Circuit  Judges. 

Mr.  Frederic  H.  Cowden  for  plain- 
tiff in  error. 

Messrs.  Francis  G.  CaC^-  sznd  Vin- 
cent H.  RothweU  for  defendant  in 
error. 

Ward,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Section  II.  subd.  2B,  of  the  Act 
of  October  3,  1913  (38  Stat,  at  L. 
167,  chap.  16,  4  Fed.  Stat.  Anno.  2d 
ed.  p.  239),  provides  that  in  com- 
puting net  income  for  purposes  of 
hbrmal  tax  there  shall  be  allowed, 
as  a  deduction:  . ,  .  Fourth, 
losses  actually  sustained  during  the 
year,  incurred  in  trade  or  arising 
from  fires,  storms,  or  shipwreck, 
and  hot  compensated  for  by  insur- 
ance or  otherwise." 

Mente,  a  member  of  the  firm  of 
Mente  &  Company,  engaged  in  the 
business  of  manufacturing  jute 
bags  and  bagging,  cotton  bags  and 
materials  for  covering  cotton  bales, 
filed  his  income  returns  for  the 
year  March  1  to  December  31, 

1913,  and  for  the  whole  year  of 

1914.  He  had  for  some  three 
years  been  buying  and  selling  cot- 
ton on  the  Cotton  Exchange  for  his 
individual  account,  in  no  way  con- 


&  Company,  and  he  deducted  from 
his  gross  income  in  each  year 
losses  sustained  in  the  year,  result- 
ing from  these  transactions,  as 
"losses  incurred  in  trade." 

Eisner,  as  collector  of  internal 
revenue  for  the  third  district  of 
the  state  of  New  York:,  assessed  an 
additional  tax  upon  these  deduc- 
tions, which  Mente  paid  under  pro- 
test, taking  an  appeal  to  the  Com- 
missioner of  Internal  Revenue  un- 
der §§  3220  &  3228,  U.  S.  Rev.  Stat 
(Comp,  Stat.  §§  5944,  5951,  3  Fed. 
Stat.  Anno.  2d  ed.  pp.  1028,  1037). 
and  the  regulations  of  the  Secre- 
tary of  the  Treasury  in  pursuance 
thereof,  who  rejected  his  claim. 
Thereupon  Mente  began  this  action 
against  Eisner,  as  collector,  to  recov- 
er the  amounts  so  paid,  with  inte^ 
est  and  costs. 

Treasury  Decision  2090,  dated 
October  14,  1914,  reads:  "Loss,  to 
be  deductible,  must  be  an  absolute 
loss,  not  a  speculative  or  fluctuat- 
ing valuation  of  continuing  invest- 
ment, but  must  be  an  actual  loss, 
actually  sustained  and  ascertained, 
during  the  tax  year  for  which  the 
deduction  is  sought  to  be  made;  it 
must  be  incurred  in  trade,  and  be 
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determined  and  ascertained  -  upon 
an  actual,  a  completed,  a  closed 
transaction.  The  term  'in  trade/ 
as  used  in  the  law,  is  held  to  mean 
the  trade  or  trades  in  which  the 
person  making  the  return  is  en- 
gaged; that  is,  in  which  he  has  in- 
vested money  otherwise  than  for 
the  purpose  of  being  employed  in 
isolated  transactions,  and  to  which 
he  devotes  at  least  a  part  of  his 
time  and  attention.  A  person  may 
engage  in  more  than  one  trade, 
and  may  deduct  losses  incurred  in 
all  of  them:  Provided,  that  in 
each  trade  the  above  requirements 
are  met.  As  to  losses  on  stocks, 
grain,  cotton,  etc.,  if  these  are  in- 
curred by  a  person  engaged  in 
trade,  to  which  the  buying  and  sell- 
ing of  stocks,  etc.,  are  incident  as  a 
part  of  the  business,  as  by  a  mem- 
ber of  a  stock,  grain,  or  cotton  ex- 
change, such  losses  may  be  deduct- 
ed. A  person  can  be  engaged  in 
more  than  one  business,  but  it  must 
be  clearly  shown  in  such  cases  that 
he  is  actually  a  dealer,  or  trader,  or 
manufacturer,  or  whatever  the  oc- 
cupation may  be,  and  is  actually 
engaged  in  one  or  more  lines  of 
recognized  business,  before  losses 
can  be  claimed  with  respect  to 
either  or  more  than  one  line  of 
business,  and  his  status  as  such 
dealer  must  be  clearly  established." 

Both  parties  having  moved  for 
the  direction  of  a  verdict.  Judge 
Grubb  directed  a  verdict  in  favor 
of  the  defendant.  We  think  that 
the  language,  "losses  incurred  in 
trade,"  is  correctly  construed  by 
the  Treasury  De- 
««;V«Li.com«  Partnaent  as  mean- 
^ng  m  the  actual 
business  of  the 
taxpayer,  as  dis- 
tinguished from  isolated  transac- 
tions. If  it  had  been  intended  to 
permit  all  losses  to  be  deducted,  it 
would  have  been  easy  to  say  so. 
Some  effect  must  be  given  to  the 
words  "in  trade." 

There  is  an  inconsistency  in 
making  profits  derived  from  such 
transactions  a  part  of  the  taxpay- 
er's gross  income,  and,  on  the 
11  A.L.R.— 32. 
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other  hand,  allowing  him  no  de- 
duction for  losses;  but  tax  laws 
are  not  required  to  be  perfect,  or 
even  consistent.  It  must  be  deter- 
mined from  the  facts  in  each  case 
whether  or  not  the  losses  claimed 
to  be  deducted  have  been  incurred 
in  a  business.  In  this  case  the 
court  must  be  taken  to  have  found, 
as  matter  of  fact,  that  these  trans- 
actions in  1913  and  1914  did  not 
constitute  a  business,  ^ch  a  find- 
ing is  binding  upon  us. 
Judgment  affirmed. 

Manton,  Circuit  Judge: 

I  dissent  from  the  prevailing 
opinion,  and  will  state  my  reasons. 

The  controversy  that  gives  rise 
to  this  action  brings  to  this  court 
for  construction  a  provision  of  the 
Income  Tax  Law  of  October  3, 
1913.  Section  II.,  subd.  2B,  there- 
of, sets  forth  deductions  allowed 
in  computing  net  incomes.  They 
are,  first,  the  expenses  of  carrying 
on  any  business;  second,  interest 
on  indebtedness;  third,  taxes;  and. 
fourth,  "losses  actually  sustained 
during  the  year,  incurred  in  trade, 
or  arising  from  fires,  storms,  or 
shipwreck,  and  not  compensated 
for  by  insurance  or  otherwise." 
The  plaintiff  in  error  made  his  re- 
turn for  the  last  ten  months  of 
1913  and  the  year  1914,  and  paid 
his  taxes  due  as  shown  by  these  re- 
turns. For  the  period  from  March 
to  December  31,  1913,  he  deducted 
from  his  gross  income  the  sum  of 
$31,555,  claiming  a  right  so  to  do 
because  of  loss  sustained  during 
this  period  of  the  year,  and  claims 
it  occurred  as  a  loss  in  trade.  In 
his  return  for  1914,  he  deducted 
$65,245.33  pursuant  to  the  same 
contention,  contending  it  was  a 
loss  sustained  in  trade.  These 
losses  resulted  from  the  purchase 
of  cotton,  through  brokers,  upon 
the  New  York  Cotton  Exchange, 
and  the  subsequent  sale  of  such 
cotton  in  the  same  manner  at  a 
lower  price.  The  method  of  doing 
this  business  was  as  follows:  The 
plaintiff  in  error  instructed  some 
person  to  buy  for  him  a  certain 
number  of  bales  of  cotton,  and  that 
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person  sought  a  seller,  or  the  agent 
of  a  seller,  and  secured  from  the 
selier  or  agent  an  agreement  to  de- 
liver cotton  to  the  plaintiff  in  error 
at  a  future  date  at  a  certain  price. 
He  delivered  to  the  seller,  or  his 
agent,  the  plaintiff  in  error's 
agreement  to  buy  upon  the  same 
terms.  It  was  in  such  transactions 
that  the  plaintiff  in  error  met  with 
his  losses.  This  method  of  trading 
is  a  permitted  business  of  the  Cot- 
ton Exchange. 

The  question  presented  is:  Does 
this  constitute  a  transaction  "in 
trade/'  within  the  meaning  of  § 
II.  subd.  2B,  of  the  Income  Tax 
Law?  This  Mnd  of  trade  is  re- 
ferred to  as  dealing  in  cotton  fu- 
tures. The  goods  were  not  yet  in 
existence;  but  does  that  alter  the 
nature  of  the  transaction?  Does 
the  fact  that  the  goods  are  to  be 
delivered  in  the  future  so  dis- 
tinguish the  purchase  as  to  make 
it  something  else  than  a  deal  "in 
trade?"  In  the  commercial  life  of 
the  day  perhaps  mor«  than  one 
half  of  the  products  ultimately 
sold  may  be  said  to  be  contracted 
for  long  before  they  have  come  in- 
to existence.  The  test  of  obliga- 
tion, either  for  profit  or  loss,  must 
necessarily  be  measured  by  the 
contractual  relations  as  expressed 
by  the  written  agreement.  The 
fact  Uiat  there  may  be  a  transfer 
of  the  contract  at  a  lower  price  or 
a  higher  price  does  not  change  the 
nature  of  the  transaction.  The 
jcontract  delivered  fixes  the  obliga- 
tion of  the  parties,  and  denotes  a 
sale  and  a  purchase.  A  certificate 
of  stock,  for  example,  in  itself, 
merely  evidences  a  fractional  undi- 
vided interest  in  real,  personal,  or 
corporate  property.  It  passes 
from  one  to  the  other,  and  is  re- 
garded in  itself  as  property.  Busi- 
ness transactions  in  which  the  title 
of  the  property  is  transferred 
without  delivery  are  frequent  in 
this  day.  The  word  "trade,"  in  its 
normal  and  natural  meaning,  can- 
not be  so  restricted  as  to  apply 
only  to  transactions  where  actual 
merchandise  ia  handled  by  the  tax- 


payer, or  where  the  specific  mer- 
chandise is  designated  by  the  con- 
tract. The  Treasury  Department 
has  made  a  ruling  under  §  5, 
known  as  Decision  No.  2005,  dated 
July  8,  1914;  which  provides  as 
follows : 

"Losses  may  be  sustained  by  in- 
dividuals or  corporations  on  per- 
sonal or  real  property.  Only  tboae 
losses  are  deductible  which  are  sus- 
tained during  the  tax  year  *in 
trade' — ^that  is,  the  business  which 
engages  the  time,  attention,  and 
labor  of  anyone  for  the  purpose  of 
livelihood,  profit,  or  improvement 
Loss,  to  be  deductible,  must  be  an 
absolute  loss,  not  a  speculative  or 
fluctuating  valuation  of  continuing 
investment,  but  must  be  an  actual 
loss,  actually  sustained  and  ascer- 
tained during  the  tax  year  for 
which  the  deduction  is  sought  to  be 
made ;  it  must  be  incurred  in  trade, 
and  be  determined  and  ascertained 
upon  an  actual,  a  completed,  a 
closed  transaction. 

"Losses  sustained  by  individuals 
or  coirporations  from  the  sale  of  or 
dealings  in  personal  or  real  prop- 
erty growing  out  of  ownership  or 
use  of  or  interest  in  such  property 
will  not  be  deductible  at  all,  unless 
they  are  an  incident  of,  connected 
with,  and  grow  out  of  the  business 
of  the  individual  or  corporation 
sustaining  the  loss,  and  are  ascer- 
tained, determined,  and  fixed  as 
absolute  in  the  above  sense  within 
the  taxable  year  in  which  the  de- 
duction is  sought  to  be  made. 
It 

And  Decision  No.  2090,  dated 
December  14,  1914,  is  as  follows: 
"Loss,  to  be  deductible,  must  be  an 
absolute  loss,  not  a  speculative  or 
fluctuating  valuation  of  continuing 
investment,  but  must  be  an  actual 
loss,  actually  sustained  and  ascer- 
tained, during  the  tax  year  for 
which  the  deduction  is  sought  to 
be  made;  it  must  be  incurred  in 
trade,  and  be  determined  and  as- 
certained upon  an  actual,  a  com- 
pleted, a  closed  transaction.  The 
term  'in  trade,'  as  used  in  the  law, 
is  held  to  mean  the  trade  or  trades 
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in  which  the  person  making  the  re- 
turn is  engaged;  that  ia,  in  which 
he  has  invested  money  otherwise 
than  for  the  puipose  of  being  em- 
ployed in  isolated  transactions, 
and  to  which  he  devotes  at  least  a 
part  of  his  time  and  attention.  A 
person  may  engage  in  more  than 
one  trade,  and  may  deduct  losses 
incurred  m  all  of  them,  provided 
that  in  each  trade  the  above  re- 
quirements are  met.  As  to  losses 
on  stocks^  tn^in,  cotton,  etc.,  if 
these  are  incurred  by  a  person  en- 
gaged ki  trade  to  wMch  the  buying 
and  selling  of  stocks,  etc.,  are  inci- 
dent as  a  part  of  the  business,  as 
by  a  member  of  a  stock,  grain,  or 
cotton  exchange,  such  losses  may 
be  deducted.  A  person  can  be  en- 
gaged in  more  than  one  business, 
but  it  must  be  clearly  shown  in 
such  cases  that  he  is  actually  a 
dealer,  or  trader,  or  manufacturer, 
or  whatever  the  occupation  may 
be,  and  is  actually  engaged  in  one 
or  more  lines  of  recognized  busi- 
ness, before  losses  can  be  claimed 
with  respect  to  either  or  more  than 
one  line  of  business,  and  his  status 
as  such  dealer  must  be  clearly  es- 
tablished." 

I  do  not  think  that  Congress  had 
in  mind  any  such  limitations  of  the 
words,  "losses  in  trade,"  when  it 
enacted  the  income  tax.  Bouvier's 
Iaw  Dictionary  refers  to  •'trade" 
as  business,  or  any  transaction  or 
dealing  by  way  of  sale  or  exchange. 
The  courts  have  adopted  this  view. 
May  v.  Sloan  (May  v.  Rice)  101 
U.  S.  231,  25  L.  ed.  797 ;  Re  H.  R. 
Iveighton  &  Co.  (D.  C.)  147  Fed. 
311;  United  States  v.  Douglas,  36 
L.R.A.(N.S.)  1075,  HI  C.  C.  A. 
314,  190  Fed.  482.  Nowhere  has  it 
been  so  restricted  that  it  has  been 
said  that  the  man  engaged  in  trade 
must  give  his  habitual  or  principal 
attention  to  the  occupation  or  em- 
ployment. ''Tradesman,"  or  "trad- 
er," whether  used  separately  or 
spoken  of  in  connection  with  busi- 
ness, indicates  one  engaged  in  the 
barter,  sale,  or  exchange  of  mer- 
diandise  or  conmiodities.  Re  Sure- 
ty  Guarantee  &  T;  Co.  56  C  C.  A. 


654,  121  Fed.  73;  Re  Woodward,  8 
Ben.  563,  Fed.  Cas.  No.  18,001. 

Webster's  dictionary  describes 
"trade"  as  follows:  "To  barter,  or 
to  buy  and  sell;  to  be  engaged  in 
the  exchange,  purchase,  or  sale  of 
goods,  wares,  merchandise,  or  any- 
tiling  else;  to  traffic;  to  bargain;  to 
carry  on  commerce  as  a  business." 

"Trade,"  as  used  in  the  act, 
should  be  considered  synonymous 
with  business.  But  the  defendant 
in  error  interprets  the  words  "in 
trade"  as  "in  his  business."  A 
broker,  who  acts  only  as  a  broker, 
receives  his  income  solely  from  his 
commissions.  But  the  decision  of 
the  Treasury  Department  would 
permit  him  to  deduct  losses  bus-  ■ 
tained,  if  he  bought  and  sold  on  his 
own  account,  "as  and  if  they  are 
incident  as  a  part  of  the  buSiness, 
as  by  a  member  of  a  stock,  grain, 
or  cotton  exchange,  such  losses 
may  be  deducted."  The  Treasury 
decision  insists  that,  while  admit- 
ting that  a  person  may  be  engaged 
in  more  than  one  business,  in  order 
that  he  may  deduct  his  losses,  it 
must  clearly  be  shown  that  he  is 
actually  engaged  as  a  dealer,  or 
trader,  or  manufacturer,  or  what- 
ever the  occupation  may  be.  His 
status  as  such  dealer  must  be  clear- 
ly established. 

But  nothing  can  be  found  in  the 
act  itself  to  place  any  such  restric^ 
tion  upon  the  phrase  "in  trade." 
The  test  is  not  to  find  out  what  his 
habitual  business  is,  or  on  which 
he  may  expend  the  greater  part  of 
his  time  and  effort,  or  what  may  be 
his  principal  business.  The  deter- 
mining factor,  as  Congress  ex- 
pressed it,  is:  Was  there  a  loss, 
and  was  it  sustained  in  trade? 
This  must  be  our  guide  in  deter- 
mining the  right  to  deduct.  Un- 
doubtedly, the  purpose  of  the 
Treasury  decision  seems  to  be  to 
forbid  deductions  of  losses  which 
result  from  a  speculative  or  fluctu- 
ating valuation  of  a  continuing  in- 
vestment. But  the  tax  is  imposed 
on  tiie  profits  so  obtained.  If  Con- 
gress intended  to  make  this  restric- 
tion,   it    should    have    guarded - 
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against  reduction  of  such  loss  in 
taxation  by  a  phrase  which  would 
be  clear.  There  is  an  element  of 
speculation  in  every  transaction. 
Such  may  be  the  result  of  the  pur- 
chase of  a  house  or  piece  of  real 
estate.  So  it  may  be  in  the  pur- 
chase of  shares  of  stock.  He  may 
buy  it  in  the  best  of  faith  for  con- 
tinued investment,  and  find  it  nec- 
essary to  sell  in  a  low  market  be- 
cause of  his  then  needs.  The  tax 
laws  cannot  be  based  upon  the  in- 
tent of  the  person  taxed ;  they  must 
be  based  upon  the  facts  as  they 
exist  and  the  results  which  follow. 
This  court,  in  New  York  L.  Ins.  Co. 
V.  Anderson,  —  C.  C.  A.  — ,  263 
Fed.  527,  decided  January  14, 
1920,  considered  the  Act  of  August 
6f  19Q9>  which  provided,  as  to  net 
income:  "It  shall  be  ascertained  by 
deducting  from  the  gross  amount 
of  the  income  ...  all  losses 
.  .  .  sustained  within  the  year 
and  not  compensated  by  insurance 
or  otherwise,  including  a  reason- 
able allowance  for  depreciation  of 
property." 

It  was  held  that  loss  of  market 
value  of  stocks  and  bonds  is  depre- 
ciation. 

The  Act  of  1918  (§  214,  subd.  5 
[40  Stat,  at  L.  1067,  chap.  18, 
Comp.  Stat.  8  6336ig]),  now  per- 
mits the  deduction  of  all  losses 


occurring  in  transactions  "entered 
into  for  profit."  These  losses  may 
be  deducted  from  profits  arising 
from  other  transactions.  It  is  in- 
consistent, in  my  opinion,  to  say 
that  a  broker,  who  deals  in  stocks 
and  bonds,  is  engaged  in  trade,  and 
may  deduct  his  losses,  and  say  that 
the  plaintiff  in  error,  who  was  en- 
gaged in  the  cotton  bagging  busi- 
ness, may  not  deduct  the  loss  that 
he  sustained  trading  in  the  market 
as  described.  His  principal  busi- 
ness was  not  dealing  in  cotton,  but 
in  bagging;  but  his  transaction 
was  in  trade,  and  the  losses  flow- 
ing from  this  effort  to  make  profit 
from  his  trade  should  be  allowed 
him  as  a  deduction.  The  fact  that 
the  law  was  amended  as  above  in- 
dicated, effective  in  1918,  evinces  a 
dissatisfaction  with  the  interpreta- 
tion which  has  been  placed  upon 
the  previous  law. 

In  my  opinion,  the  plaintiff  in 
error  was  entitled  to  deductions 
Vt'hich  he  made,  and  should  have  a 
judgment  to  recover  back  pay- 
ments which  he  made  to  the  collec- 
tor under  protest. 

Petition  for  a  writ  of  certiorari 
denied  by  the  Supreme  Court  of 
the  United  States,  October  11, 1920 
(U.  S.  Adv.  Ops.  1920-21,  p.  42) 
—  U.  S.  — .  65  L.  ed.  — ,  41  Sup.  Ct 
Rep.  8. 
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curred in  "trade,"  503. 

2.  Loss  on  sale  of  assets,  506. 
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r.  HMorfcol  review  of  Federal  acts, 
a.  Statutory  protMnnm. 

A  Federal  tax  was  imposed  by  the 
Act  of  August  5,  1861,  upon  the  an- 
nual incomes  of  every  person  residing 


II.  b— continued. 

4.  Removal  or  demolition  of 
buildings  or  equipment^ 
606. 

6.  Loss  of  useful  value,  607. 

6.  Shrinkage  in  8ecuritie^  607. 

7.  Oil  and  gas  losses,  608. 

8.  Losses  by  farmers,  508. 
c  Corporate  taxpayers: 

1.  Domestic  corporations,  609. 

2.  Foreign  corporations,  510. 

in  the  United  States  havinsr  an  in- 
come above  a  specified  amount,  bat 
no  express  reference  was  made  in  the 
act  to  "losses,"  and  the  same  may  be 
said  of  the  Act  of  July  1,  1862,  which 


Digitized  by  Google 


ANNO.— INCOME  TAX—DEDUCTION  FOR  LOSSES. 


601 


repealed  the  earlier  act,  and  laid  a 
tax  upon  "annual  trains,  profits,  or  in- 
come." In  fact,  the  term  "losses" 
seems  to  have  first  made  its  appear- 
ance in  the  Act  of  June  30,  1864, 
which,  after  layinsr  a  tax  on  "gains, 
profits,  or  income,"  added  a  proviso 
which  expressly  permitted  "losses  on 
^ales  of  real  estate  purchased  within 
the  year"  to  be  deducted;  but  by  a 
subsequent  amendment  taxpayer 
was  allowed  to  deduct  "all  his  tosses 
actually  sustained*  during:  the  year, 
■arising  from  fires,  fiood,  shipwreck,  or 
incunred  in  trade,  and  debts  ascer- 
tained to  be  worthless,  but  excluding 
all  estimated  depreciation  of  values," 
interest,  rent  of  land  and  of  residence, 
repairs  to  the  same,  business  ex- 
penses, and  amounts  paid  out  for  new 
buildings,  improvements,  etc.,  made  to 
increase  the  value  of  property. 

The  Acts  of  1861  to  1871  were  fol- 
lowed by  the  Income  Tax  Act  of  Au- 
gust 27,  1894,  28  Stat,  at  L.  553,  chap. 
349,  §  28,  wherein  the  provision  as  to 
deductible  losses  was  as  follows: 
"Losses  actually  sustained  during  the 
year  incurred  in  trade,  or  arising  from 
fires,  storms,  or  shipwrack,  and  not 
compensated  for  by  insurance  or  oth- 
erwise, and  debts  ascertained  to  be 
worthless,  but  excluding  all  estimated 
depreciation  of  values  and  losses  with- 
in the  year  on  sales  of  real  estate  pur- 
chased within  two  years  previous  to 
the  year  for  which  income  is  estimat- 
ed," etc. 

Next  came  the  Corporation  Excise 
Tax  Act  of  1909,  36  Stat,  at  L.  113, 
chap.  6,  4  Fed.  Stat.  Anno.  2d  ed.  p. 
255,  which,  while  not  strictly  an  in- 
come tax  act,  provided  in  §  38  (2)  that, 
in  determining  net  income  of  cor- 
porations, there  shall  be  deducted  "all 
losses  actually  sustained  within  the 
year  and  not  compensated  by  insur- 
ance or  otherwise,  including  a  reason- 
able allowance  for  depreciation .  of 
property,  if  any,  and  in  the  case  of 
insurance  companies  the  sums  other 
than  dividends,  paid  within  the  year 
on  policy  and  annuity  contracts  and 
the  net  addition,  if  any,  required  by 
law  to  be  made  within  the  year  to  re- 
seirve  funds." 

Coming  down  to  the  Federal  Income 


Tax  Act  of  October  3,  1913,  38  Stat, 
at  L.  167,  172,  173,  chap.  16,  §  II.  4 
Fed.  Stat.  Anno.  2d  ed.  pp.  240,  246, 
247,  the  provision  was  that,  in  comput- 
ing net  income  for  the  purpose  of  the 
normal  tax,  there  shall  be  allowed  to 
individuals,  as  deductions,  "losses 
actually  sustained  during  the  year, 
incurred  in  trade  or  arising  from  fires, 
storms,  or  shipwreck,  and  not  compen- 
sated for  by  insurance  or  otherwise;" 
to  domestic  corporations,  joint  stock 
companies,  or  associations,  "all  losses 
actually  sustained  within  the  year  and 
not  compensated  by  insurance  or  oth- 
erwise, including  a  reasonable  allow- 
ance for  depreciation  by  use,  wear  and 
tear  of  property,"  etc. ;  and  to  foreign 
corporations,  "all  losses  actually  sus- 
tained within  the  year  in  business 
conducted  by  it  within  the  United 
States  and  not  compensated  by  insur- 
ance or  otherwise,  including  a  reason- 
able allowance  for  depreciation  by  use, 
wear  and  tear  of  property,  if  any," 
etc. 

By  the  Act  of  September  8,  1916,  39 
Stat,  at  U  759,  768,  chap.  463,  §g  5,  12, 
Comp.  Stat.  §  6S86e,  Fed.  Stat  Anno. 
Supp.  1918,  pp.  316,  329,  individuals 
who  were  citizens  or  residents  were 
permitted  to  deduct  "losses  actually 
sustained  during  the  year,  incurred  in 
his  business  or  trade,  or  arising  from 
fires,  storms,  and  shipwreck,  or  other 
casualty,  and  from  theft,  when  such 
losses  are  not  compensated  for  by  in- 
surance or  otherwise,"  provided,  etc.; 
and  "in  transactions  entered  into  for 
profit  but  not  connected  with  his  busi- 
ness or  trade,  the  losses  actually  sus- 
tained therein  during  the  year  to  an 
amount  not  exceeding  the  profits  aris- 
ing therefrom;"  domestic  corpora- 
tions, joint  stock  companies  or  asso- 
ciations, or  insurance  companies  were 
allowed  to  deduct  "all  losses  actually 
sustained  and  charged  off  within  the 
year  and  not  compensated  by  insur- 
ance or  otherwise,  including  a  reason- 
able allowance  for  the  exhaustion, 
wear  and  tear  of  property  arising  out 
of  its  use  or  employment  in  the  busi- 
ness or  trade,"  etc.;  and  foreign  cor- 
porations, etc.,  were  allowed  similar 
deductions  with  respect  to  business  or 
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trade  conducted  by  them  vithin  the 
United  States. 

In  the  Revenue  Act  of  1918,  40  Stat, 
at  L.  1067,  chap.  18,  §  214,  Comp.  Stat 
§  6336ljr»  the  provisions  as  to  deduc- 
tions by  individuals  for  losses  are  as 
follows :  "Losses  sustained  durinsr  the 
taxable  year  and  not  compensated  for 
by  insurance  or  otherwise,  if  incurred 
in  trade  or  business;"  ''losses  sus- 
tained durinir  the  taxable  year  and 
not  compensated  for  by  insurance  or 
otherwise,  if  incurred  in  any  transac- 
tion entered  into  for  profit,  though  not 
connected  with  the  trade  or  business; 
but  in  the  case  of  a  nonresident  alien 
individual  only  as  to  such  transactions 
within  the  United  States;"  and  "losses 
sustained  during  the  taxable  year  of 
property  not  connected  with  the  trade 
or  business  (but  in  the  case  of  a  non- 
'resident  alien  individual  only  proper* 
ty  within  the  United  States)  if  arisins: 
from  fires,  storms,  shipwreck,  or  otiker 
casualty,  or  from  theft,  and  if  not  codh 
pensated  for  by  insurance  or  other- 
wise." With  respect  to  domestic 
corporations,  the  1918  Act  allows,  as  a 
deduction,  "losses  sustained  during 
the  taxable  year  and  not  compensated 
for  by  insurance  or  otherwise;"  and 
in  case  of  foreign  corporations,  similar 
deductions,  provided  they  were  con- 
nected witti  income  arising  from  a 
source  within  the  United  States. 

5.  Summary  of  changes. 

Especial  interest  at  the  present  time 
attaches  to  the  changes  which  have 
taken  place  in  the  more  recent  acts. 
Summarizing  briefly,  we  find  that  the 
Act  of  1918  authorized  resident  in- 
dividual taxpayers  to  deduct  "losses 
actually  sustained  during  the  year, 
incurred  in  trade  or  arising  from 
fires,"  etc.;  that  the  Act  of  1916 
changed  the  quoted  provision  so  as 
to  make  it  read  "in  his  trade  or  busi- 
ness," and  added  for  the  first  time  a 
clause  under  which  losses  not  con- 
nected with  a  taxpayer's  regular  busi- 
ness could  be  deducted,  up  to  the 
amount  of  profits  made  by  him  on  sim- 
itar transactions;  and  that  the  Act 
of  1918  eliminated  the  latter  restric- 
tion 80  as  to  permit  deduction  of  un- 
compensated losses  in  trade  or  busi- 


ness, and  aU  uncompensated  to8se» 
sustained  In  transacijons  entered  into 
for  profit,  though  not  connected  with 
the  taxpayer's  business  or  trade,  a& 
well  as  uncompensated  property  losses 
not  connected  with  business,  if  aris- 
ing from  fires,  storms,  shipwreck,  or 
other  casualty,  or  from  theft.  Witb 
respect  to  corporations  (domestic), 
the  provisions  have  always  hwL 
broader  than  those  dealing  with  in- 
dividuals, and  there  have  been  but 
minor  changes.  Tfie  Act  of  1913  read. 
"All  losses  actually  sustained  within 
the  year,"  etc.,  whereas,  under  the 
Act  of  1916,  this  became  "all  losses 
actually  sustained  and  charged  off 
within  the  year,"  and,  in  the  Revenue 
Act  of  1918,  merely  "losses  sustained 
during  the  taxable  year  and  not  com- 
pensated for,"  etc. 

It  also  will  be  noted  that  many 
things,  which  in  the  earlier  statutes 
were  expressly  treated  as  losses,  now 
cottstitnte  separate  deductions.  For 
instance,  depreciation. in  the  value  of 
property,  expenses  iscurred  in  carry- 
ing on  a  business,  and  worthless  debts, 
all  now  constitute  separate  deduc- 
tions, so  that  they  cannot  be  consid- 
ered as  losses  within  the  meaning  of 
the  Revenue  Act  in  effect  at  the  pres- 
ent time  (1920).  And  seme  of  these 
provisions  in  the  earlier  acts  have 
been  construed.  Thus,  under  the  Fed- 
eral Income  Tax  Act  of  June  30, 1864. 
which  permitted  deduction  of  losses 
actually  sustained,  including  "debts 
ascertained  to  be  worthless,"  it  has 
been  held  that  the  taxpayer  was  the 
judge  as  to  the  worthlessneas  of  debts 
due  him,  and  that  if  he  fairly  and 
honestly  exercised  the  discretion  so 
vested  in  him,  he  could  not  be  convict- 
ed of  an  untrue  return.  United  States 
v.  Frost  (1869)  9  Int.  Rev.  Rec.  41. 
Fed.  Cas.  No.  15,172.  And  see  United 
States  V.  Mayer  (1865)  Deady,  127. 
Fed.  Cas.  No.  15,763.  And  under  the 
Act  of  1864,  it  has  also  been  held  that 
a  taxpayer  may  deduct  as  a  loss  de- 
preciation of  .  assets,  such  as  book  ac- 
counts and  other  choses  in  action,  and 
tangible  property,  such  as  a  street 
connection  to  a  railroad.  Uttle  Ifianri 
&  C.  &  X.  R.  Co.  V.  United  States 
(1888)  108  U.  S.  277,  27  L.  ed.  724,  2 
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Sup.  Ct.  Rep.  627,  reversing  (1880) 
1  F«d.  700.  So.  in  United  States  v. 
Central  Nat.  Bank  (1882)  10  Fed.  612, 
and  again  on  subsequent  appeal  in 
(188S)  15  Fed.  222,  in  construing  the 
Act  of  1864,  it  was  held  that  a  bank 
could  deduct  as  a  loss  the  amount  of 
embezzlements  occurring  during  the 
year  for  which  the  return  was  made. 
But  the  judgment  based  upon  this  con- 
elusion  was  reversed  in  (1885)  24  Fed. 
577,  which  was  afSimed  in  (1890)  137 
U.  S.  355, 34  L.  ed.  703, 11  Sop.  Ct  Bep. 
126,  bat  the  reversal  was  not  npon  the 
ground  that  embezzlements  could  not 
be  deducted,  but  rather  that,  in  the 
case  under  consideration,  the  taxpayer 
was  estopped  to  claim  a  deduction  for 
the  particular  embezzlements  in  ques- 
tion. But  that  losses  could  not  be 
deducted  which  were  not  incurred  in 
trade,  although  suffered  by  an  individ- 
ual taxpayer,  such  as  loss  by  robbery, 
see  5  Int.  Rev.  Rec.  123,  as  set  out  in 
Foster's  Income  Tax,  2d  ed.  p.  249. 
However,  such  a  loss  would  be  deduct- 
ible under  either  the  Act  of  1916  or 
of  1918,  losses  by  "theft"  being  ex- 
pressly enumerated  as  deductible 
losses. 

//.  MeanUtff  of  "loaaea"  under  modem 
atatutes. 

a.  In  general. 

No  cases  have  as  yet  reached  the 
annotator  which  have  passed  directly 
upon  the  meaning  of  the  provisions  of 
the  Revenue  Act  of  1918  dealing  with 
deductible  losses,  but  the  Treasury 
Department  has  made  a  number  of 
rulings  which  are  binding  upon  tax- 
payers until  superseded  by  congres- 
sional enactment,  judicial  overthrow, 
or  modification  by  subsequent  ruling, 
and  there  are  some  cases  construing 
other  income  tax  acts  which  throw 
some  light  upon  the  subject. 

b.  Individual  taxpayers. 

1.  Iionaen  generally,. and  incurred  in 
"trade." 

Construing  the  Revenue  Act  of  1918, 
it  has  been  ruled,  with  respect  to  in- 
dividual taxpayers,  that  "losses  sus- 
tained during  the  taxable  year,  and 
not  compensated  for  by  insurance  or 
otherwise,  are  fully  deductible  (ex- 


cept by  nonresident  aliens)  if  (a) 
incurred  in  the  taxpayer's  trade  or 
business,  or  (b)  incurred  in  any  trans- 
action entered  into  for  profit  [relates 
to  transactions  not  connected  with 
trade  or  business],  or  (c)  arising 
from  fires,  storms,  shipwreck  or  other 
casualty,  or  from  theft."  Treasury 
Regulations  45,  art.  141. 

But  "losses  in  illegal  transactions 
are  not  deductible."  Treasury  Reg- 
ulations 45,  art.  141. 

And  generally  speaking,  losses,  to 
be  deductible,  "mast  usually  be  evi- 
denced by  closed  and  completed 
transactions."  Treasury  Regulations 
45,  art.  141. 

With  reference  to  the  provisions 
(§  5  (a)  n  4  and  5)  of  the  Federal 
Income  Tax  Act  of  September  8,  1916, 
which  relate  to  losses  deductible,  the 
Treasury  Department  ruled  as  fol- 
lows: **The  difference  between  'losses 
.  .  .  incurred  in  his  business  or 
trade*  (fourth  deduction)  and  losses 
'in  transactions  entered  into  for  profit, 
but  not  connected  with  his  business  or 
trade'  (fifth  deduction),  is  illustrated 
by  the  difference  between  the  defini- 
tions of  'avocation,' — ^that  which  takes 
one  from  his  regular  calling;  a  minor 
occupation, — and  'vocation,* — the  oc- 
cupation or  pursuit  to  which  one  de- 
votes his  time  or  life;  a  calling.  It 
is  possible  for  a  man  to  give  sufficient 
time,  attention,  and  capital  to  the  pur- 
suit of  different  lines  of  business  to 
constitute  more  than  one  avenue  of 
'business,  or  trade,  or  employment/ 
his  business  or  trade.  Paragraph  4  of 
§  5  (a),  Act  of  September  8,  1916, 
provides  for  losses  'actually  sustained 
during  the  year,  incurred  in  his  busi- 
ness or  trade,'  etc.  These  would  be 
losses  under  the  head  of  vocation. 
Paragraph  6  of  §  5  (a).  Act  of  Septem- 
ber 8,  1916,  provides  for  losses  actual- 
ly sustained  during  the  year  in  trans- 
actions entered  into  for  profit,  but  not 
connected  with  his  business  or  trade  ; 
that  is,  losses  under  the  head  of 
'avocation;'  that  which  takes  one  from 
his  regular  calling;  a  minor  occupa- 
tion. Losses  under  the  head  of  'avoca- 
tion' may  be  deducted  'to  an  amount 
not  exceeding  the  profits  arising 
from  transactions  under  this  head.'" 
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Treasury  Regulations  33.  Rev.  art.  8, 
120-122.  The  limitation  referred 
to  in  the  last  sentence  of  the  regula- 
tion was,  it  will  be  remembered,  re- 
moved by  the  Revenue  Act  of  1918, 
And  tha^  according  to  a  ruling  under 
an  earlier  Federal  statute,  the  losses 
and  gains  of  a  firm  of  which  a  tax- 
payetr  is  a  member  are  incidental  to 
the  business,  see  4  Int.  Rev.  Rec.  46, 
as  set  out  in  Foster's  Income  Tax,  '2d 
ed.  p.  251. 

In  the  reported  case  (Mente  v.  Eis- 
ner, ante,  496),  §  11.  subd.  2B,  of  the 
Federal  Income  Tax  Act  of  1913, 
which  provided  that  in  computing  net 
income  for  the  purposes  of  normal 
taxes  there  would  be  allowed,  as  a  de- 
duction, "losses  actually  sustained 
during  the  year,  incurred  in  trade," 
etc.,  was  held  to  limit  the  deductions 
to  losses  incurred  in,  or  incidental  to, 
the  actual  business  of  the  taxpayer,  as 
distinguished  from  isolated  transac- 
tions not  made  in  a  regularly  carried 
on  business,  so  that  losses  incurred  in 
stock-exchange  dealing  by  one  en- 
gaged in  another  and  entirely  inde- 
pendent regular  business  could  not  be 
deducted.  In  reaching  this  Conclu- 
sion, it  will  be  remembered,  the  major- 
ity of  the  court  took  the  position  that 
if  it  had  been  intended  to  permit  all 
looses  to  be  deducted  it  would  have 
been  easy  to  say  so,  which  rule  ren- 
ders it  necessary  to  determine  in  each 
ca»e,  from  the  particular  facts  in- 
volved, whether  or  not  the  losses 
claimed  to  be  deductible  have  been 
incurred  in  a  regular  business.  How-^ 
ever,  a  strong  dissent  was  entered  by 
Manton,  Circuit  J.,  who  maintained 
that  nowhere  had  the  term  "trade" 
been  so  restricted  that  it  has  been  said 
that  a  man,  to  be  engaged  in  trade, 
must  give  his  habitual  or  principal  at- 
tention to  the  occupation  or  employ- 
ment; that  the  test  is  not  to  find  out 
what  a  man's  habitual  business  is,  or 
to  determine  in  what  endeavor  he  may 
expend  the  greater  part  of  his  time 
and  effort,  or  what  may  be  his  prin- 
cipal business,  but  rather  is:  Was 
the  loss  sustained  in  trade  within  tiie 
common  acceptation  of  the  meaning  of 
that  term?  Under  an  early  Federal 
income  tax  act  it  was  ruled  "that 


losses  in  speculation  incident  to  the 
business,  such  as  speculation  by  a 
broker  in  stocks,  by  a  dry-goods  mer- 
chant in  cotton,  by  a  hardware  man  in 
iron,  might  be  set  off  against  the  gain 
in  that  part  of  his  business  which  was 
conducted  witiiout  speculation  (1  Int 
Rev.  Rec.  154) ;  but  that  loss  in  spec- 
ulation could  not  be  deducted  from 
gains  in  merchandise  of  an  entirely 
different  character  from  the  subject  of 
the  speculation,  nor  from  salaries  (1 
Int.  Rev.  Rec.  155) ;  but  that  losses 
and  gains  of  speculation  of  a  different 
character  might  be  deducted  from 
each  other  (ibid.) ;  that  losses  in  one 
branch  of  merchandise  might  be  de- 
ducted from  gains  tn  any  other  branch 
(ibid.) ;  and  that,  where  stocks  were 
bought  as  a  permanent  investment  and 
sold  for  a  change  of  investment,  a  loss 
in  such  sale  might  be  deducted  from 
the  dividends  thereon ;  but  that  where 
the  purchase  and  sale  were  made  in 
speculation,  such  loss  could  not  be  de> 
ducted  (1  Int.  Rev.  Rec.  196)."  Fos- 
ter's Income  Tax,  2d  ed.  p.  251. 

And  in  Strong  &  Co.  v.  Woodifield 
ri906]  A.  C.  (Eng.)  448,  75  L.  J.  K. 
B.  N.  S.  E64,  95  U  T.  N.  S.  241,  22 
Times  L.  R.  754,  5  Tax.  Cas.  215,  af- 
firming [1905]  2  K.  B.  350,  74  L.  J. 
K.  B.  N.  S.  702,  21  Times  L.  R.  550,  53 
Week.  Rep.  625,  in  applying  the  rule 
that  a  loss  cannot  be  deducted  unless 
connected  with  or  arising  out  of  trade, 
it  was  held  that  this  meant  losses 
really  incidental  to  the  trade  itself, 
so  as  to  prevent  deduction  of  losses 
mainly  incidental  to  some  other  voca- 
tion, or  which  fall  upon  the  trader  in 
some  character  other  than  that  of 
trader,  and  that  a  judgment  for  dam- 
ages for  personal  injuries  sustained 
in  an  inn  conducted  by  a  brewing  com- 
pany through  a  manager  was  a  loss 
not  really  incidental  to  the  company's 
trade  as  innkeeper,  but  rather  fell  up- 
on it  in  its  character  as  householder. 
And  in  the  recent  English  case  of  In- 
land Revenue  Comrs.  v.  Warnes  &  Co. 
[1919]  2  K.  B.  (Eng.)  444,  9  B.  R.  C. 
697,  121  L.  T.  N.  S.  125,  85  Times  L.  R. 
436,  it  was  held  that  a  fine  or  penalty 
imposed  upon  a  trading  company  was 
not  a  loss  connected  with  or  arising 
out  of  trade  within  the  meaning  of  tiie 
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English  Income  Tax  Act  of  1842,  and, 
therefore,  that  such  an  item  could  not 
be  deducted.  And  that  a  loss  through 
a  subsidiary  company  is  not  a  loss  sus- 
tained in  trade  within  the  meaning  of 
the  English  acts,  see  English  Crown 
Spelter  Co.  v.  Baker  (1908)  99  L.  T. 
N.  S.  (Eng.)  353.  And  that,  under 
the  English  Act  of  1842,  one  who  car- 
ries on  a  business  as  a  seedsman  and 
also  runs  a  farm  cannot  set  his  losses 
on  the  farm  against  his  profits  on  the 
seed  business,  see  Brown  v.  Watt 
(1886)-  13  Rettie,  590,  23  Scot.  L.  R. 
40S,  as  set  out  in  Scots'  Dig.  (1873- 
1904)  col.  1890.  And  that,  under  the 
early  Federal  statutes,  losses  incurred 
in  one  branch  of  a  business  could  not 
be  deducted  from  the  gains  of  another, 
see  1  Int.  Rev.  Rec.  154,  as  set  out  in 
Foster's  Income  Tax,  2d  ed.  p.  251. 

On  the  other  hand,  in  Bryce  v.  Keith 
(1919)  257  Fed.  133,  construing  the 
Federal  Act  of  1909,  the  loss  on  pur- 
chases and  sales  of  corporate  stock  by 
an  individual  having  no  established 
business  was  held  deductible  as  a  loss 
incurred  in  trade,  it  appearing  that 
the  transactions  were  carried  on  over 
a  considerable  period,  were  complicat- 
ed in  character,  involved  a  very  large 
sum  of  money,  and  must  have  required 
much  time  and  attention.  And  see 
Reid's  Brewery  Co.  v.  Male  [1891]  2 
Q.  B.  (Eng.)  1,  60  L.  J.  Q.  B.  N.  S.  340, 
64  L.  T.  N.  S.  294,  55  J.  P.  216,  39  Week. 
Rep.  459,  wherein  it  was  held  that 
losses  on  loans  could  be  deducted  in 
determining  the  net  income  of  a  brew- 
ing company,  where  such  loans  were 
incidental  to  the  brewing  business. 
And  in  Inland  Revenue  v.  Stewarts  & 
Lloyds  (1906)  8  Fraser,  1129,  43  Scot 
L.  R.  811,  14  Scot.  L.  T.  241,  where  a 
company  of  traders,  to  obtain  control 
of  a  rival  firm,  guaranteed  dividends 
on  the  preferred  shares  of  the  latter, 
it  was  held  that  the  sums  so  paid  out 
should  be  deducted  in  estimating 
profits  (as  set  out  in  Scots'  Dig. 
(1904-1914)  col.  839,  and  Holmes,  Fed. 
Tax«s,  1920  ed.  p.  381).  And  in  Brit- 
ish Columbia,  under  the  Assessment 
Act  of  1903,  which  permits  the  de- 
duction from  gross  income  of  "loss 
and  bad  debts  arising  out  of  the  busi- 
ness from  which  an  income  is  derived, 


irrevocable  and  actually  written  off 
during  the  year,  but  not  otherwise,"  it 
has  been  held  that  sums  lost  by  a 
smelting  ctxhpany  on  treating  their 
own  ores  were  losses  arising  out  of 
business,  and  as  such  deductible.  Re 
British  Columbia  Copper  Co.  (1911) 
16  a  C  184. 

In  Massachusetts,  by  expresn  provi- 
sion of  the  Income  Tax  Act  (Mass. 
Stat.  1916,  chap.  269,  §  5  (c)),  "the 
excess  of  the  gains  over  the  losses  re- 
ceived by  the  taxpayer  from  the  pur- 
chases or  sales  of  intangible  personal 
property,  whether  or  not  the  said  tax- 
payer is  engaged  in  the  business  of 
dealing  in  such  property,  shall  be 
taxed."  See  Tax  Comr.  v.  Putnam 
(Trefry  v.  Putnam)  (1917)  227  Mass. 
522,  L.R.A.1917F,  806,  116  N.  E.  904, 
holding  that  gains  over  losses  on  stock 
speculations  could  be  taxed,  although 
the  taxpayer  was  not  engaged  in  the 
business  of  dealing  in  stocks.  Under 
this  provision,  of  course,  losses  can  be 
deducted  from  the  gains,  at  least  to 
the  amount  of  the  latter. 

S.  LosH  on  sale  of  asaettt. 
In  the  case  of  the  sale  of  assets,  the 
loss,  under  the  Act  of  1918,  is  the 
difference  between  the  cost  thereof 
less  depreciation  sustained  since  ac- 
quisition, or  the  fair  market  value  as 
of  March  1,  1913,  if  acquired  before 
that  date,  leas  depreciation  since  sus- 
tained, and  the  price  at  which  they  are 
disposed  of.  Treasury  Regulations  45, 
art.  141.  And  see,  in  this  connection, 
§  202  of  the  1918  Statute,  and  Treas- 
ury Regulations  45,  arts.  39-46.  And 
see  also  Treasury  Regulations  45,  art. 
1561,  which  provides  that  for  the  pur- 
pose of  ascertaining  the  loss  from  the 
sale  or  exchange  of  property,  the 
basis  is  (a)  its  fair  market  price  or 
value' as  of  March  1,  1918,  if  acquired 
prior  thereto,  or  (b)  if  acquired  on  or 
after  that  date,  its  cost  or  Improved 
inventory  value;  that  proper  adjust- 
ment must  be  made  for  any  deprecia- 
tion or  depletion  sustained;  and  that 
what  the  fair  market  price  or  value 
of  property  was  on  March  1,  1913,  is 
a  question  of  fact,  to  be  established  by 
any  evidence  which  will  reasonably 
and-  adequately  make  it  appear.  Un- 
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der  the  Act  of  1913>  the  Treasury  De- 
partment ruled  that  "loss  is  the  dif- 
ference between  selling  price  and  cost, 
where  the  selling  price  is  less  than 
cost."  See  T.  D.  July  17,  1914,  as  set 
out  in  Foster's  Income  Tax,  2d  ed.  p. 
266. 

But  "a  loss  in  the  sale  of  an  individ- 
ual's residence  is  not  deductible"  as 
a  loss  under  the  Act  of  1918.  Treas- 
ury Regulations  45,  art.  14U 

3.  Loss  hjf  pre,  etc. 

Where  a  loss  is  claimed  through  the 
destruction  of  property  by  fire,  flood, 
or  other  casualty,  the  amount  deduct- 
ible under  the  provisions  of  the  Act  of 
1918  is  the  difiference  between  the  cost 
of  the  property,  or  its  fair  market  val- 
ue as  of  March  1,  1913,  and  the  sal- 
vage value  thereof,  after  deducting 
from  the  cost  or  value,  the  amount,  if 
any,  which  has  been  or  should  have 
been  set  aside  and  deducted  in  the 
current  year  and  previous  years,  from 
gross  income  on  account  of  deprecia- 
tion, and  which  has  not  been  paid  out 
in  making  good  the  depreciation  sus- 
tained; but  the  loss  should  be  reduced 
by  the  amount  of  any  insurance  or  oth- 
er compensation  received.  Treasury 
Regulations  45,  art  141.  And  see 
Treasury  Regulations  45,  arts.  49  and 
50. 

4.  JBemovol  or  demoUHon  of  buildings 

or  equipment. 

Under  the  Act  of  1918,  losses  due 
to  the  voluntary  removal  or  demolition 
of  old  buildings,  the  scrapping  of  old 
machinery,  equipment,  etc.,  incident  to 
renewals  and  replacements*  are  de- 
ductible from  gross  income  in  a  sum 
representing  the  difiference  between 
the  cost  of  such  property  demolished 
or  scrapped,  and  the  amount  of  a  rea- 
sonable allowance  for  the  depreciation 
which  the  property  had  undergone 
prior  to  its  demolition  or  scrapping; 
in  other  words,  the  deductible  loss  is 
only  so  much  of  the  original  cost  of 
the  property,  less  salvage,  as  would 
have  remained  unextinguished  had  a 
reasonable  allowance  been  charged 
off  for  depreciation  during  each  year 
prior  to  its  destruction.  Treasury 
Regulations  45,  art.  142.  In  this  con- 
nection, see  .Hawaiian  Commercial  & 


Sugar  Co.  v.  Tax  Assessor  (1908)  14 
Haw.  601,  Ann.  Gas.  19130,  980,  re- 
hearing denied  in  (1903)  14  Haw.  687. 
Ann.  Cas.  1913C,  983,  wherein,  in 
holding  that  the  value  of  mills,  etc., 
abandoned  by  the  taxpayer  corpora- 
tion on  account  of  the  erection  of 
new  mills,  etc.,  on  another  location, 
was  not  a  deductible  loss  under 
the  provision  (Act  20,  Session  Laws 
1901,  §  4)  of  the  Hawaiian  Income 
Tax  Law,  allowing  the  deduction 
of  "all  losses  actually  sustained  dur- 
ing the  year  incurred  in  trade,  or 
arising  from  losses  by  fire  not  covered 
by  insurance,  or  losses  otherwise  ac- 
tually incurred,"  the  court  said:  "The 
werd  'loss,'  and  its  plural  Uosses,'  used 
in  the  statute,  is  not  a  technical  term 
of  art  or  trade,  but  a  simple  word  in 
common  use.  There  is  nothing  to  in- 
dicate that  these  words  are  used  in 
the  statute  to  express  any  other  than 
their  ordinary  meaning.  The  diction- 
ary definition  of  the  noun,  'loss,'  is 
'failure  to  hold,  keep,  or  preserve  what 
one  has  had  in  possession;  deprivatim 
of  that  which  one  has  had;  as  the 
loss  of  money  by  gaming;  loss  of 
health  or  reputation;  loss  of  children; 
opposed  to  gain.'  Century  Diet.  The 
central  idea  in  each  of  these  defini- 
tions is  involuntary  parting  with  a 
thing.  If  property  is  lost  it  has  passed 
from  the  conlxol  and  out  of  the  posses- 
sion  of  the  loser.  No  one  can  lose 
property  and  still  have  it  in  his  pos- 
session and  be  conscious  of  the  fact 
that  he  has  it.  There  is  a  difference 
between  'lost'  and  'abandoned'  prop- 
erty; still  the  actual  loss  to  the  owner 
be  the  same  in  each  case.  It 
cannot  be  seriously  contended  titat  if 
a  person  voluntarily  abandons  proper- 
ty, the  value  or  original  cost  of  such 
property  is  a  loss  within  the  intention 
of  the  Income  Statute.  .  .  .  When 
the  new  mill  and  railroad  came  into 
use,  the  old  mill,  building,  and  rail- 
road did  not  part  company  with  the 
taxpayer,  but  were  still  in  its  posses- 
sion and  control.  This  property  had 
not  been  consumed  'by  fire;  or  lost  'as 
a  ship  at  sea.'  If  it  did  not  possess 
the  same  value  to  the  company  as  be- 
fore, it  was  for  the  reason  that  it  had 
become  useless,  since  better  appU- 
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ances  had  taken  its  place.  If  the 
Hawaiian  Conunereial  ft  Suffar  Com- 
pany, Limited,  had  used  the  proper^, 

or  had  needed  its  use  and  been  able  to 
make  the  same  use  of  it  as  formerly, 
the  property  would  have  been  of  the 
same  value  after,  as  before,  the  sub- 
stitution of  the  new  appliances;  but 
since  the  company  no  longer  needed 
the  use  of  the  property,  from  its  view- 
point, there  was  depreciation  in  its 
value  and  great  'loss.'  This  was  not 
a  loss,  however,  'actually  sustained 
during  the  year,  incurred  in  trade/  or 
by  fire,  or  'otherwise  actually  in- 
curred,' within  the  meaning  and  in- 
tent of  the  statute."  And  that,  in 
Scotland,  the  ex^eaaes  of  a  company 
in  changing  it4  plant,  etc.,  to  new 
premises,  is  not  deductible  in  estimat- 
in;  yearly  profit,  «««  Granite  Supply 
Asso.  V.  Inland  Revenue  (1906)  8 
Fraser,  66,  43  Scot  L.  R.  66,  13  Scot. 
L.  T.  614,  as  set  out  in  Scots'  Dig. 
(1904-1914)  col.  888. 

When  a  taxpayer  buys  real  estate 
upon  which  is  located  a  building 
which  he  proceeds  to  raze  with  a 
view  to  erecting  thereon  another 
building,  it  will  be  considered,  in  de- 
termining net  income  under  the  Tax 
Act  of  1918,  that  he  has  sustained  no 
deductible  loss  by  reason  of  the 
demolition  of  the  old  building,  and  no 
deductible  expense  on  account  of  the 
cost  of  such  removal,  the  va^e  of  the 
real  estate,  exclusive  of  old  improve- 
ments, being  presumably  equal  to  the 
purchase  price  of  the  land  and  build- 
ings, plus  the  cost  of  removing  the 
useless  building.  Treasury  Regula- 
tions 46,  art  142. 

a.  Loss  of  useful  value. 

When,  through  some  change  in  busi- 
ness conditions,  the  usefulness  in  the 
business  of  some  or  all  of  the  capital 
assets  is  suddenly  terminated,  so  that 
the  taxpayer  discontinues  the  busi- 
ness, or  discards  such  assets  per- 
manently from  use  in  the  business,  he 
may,  under  the  Act  of  1918,  claim  as 
a  loRs  for  the  year  in  which  he  takes 
such  action,  the  difference  between  the 
cost,  or  the  fair  market  value  as  of 
March  1,  1913,  of  any  asset  so  dis- 
carded '(leas  any  depreciation  allow- 
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ances),  and  its  salvage  value  remain- 
ing. Treasury  Regulations  46,  art 
148.  The  ruling  adds  that  this  is  an 
exception  to  the  rule  requiring  a  sale 
or  other  disposition  of  property  in  or- 
der to  establish  a  loss,  and  that  it 
requires  proof  of  some  unforeseen 
cause  by  reason  of  which  the  property 
must  be  permanently  discarded,  as, 
for  eiumple,  where  machinery  or  other 
property  must  be  replaced  by  a  new 
invention,  or  where  an  increase  in  the 
cost  of,  or  other  change  in  man- 
ufacture of,  any  product,  makes  it 
necessary  to  abandon  such  manufac- 
ture, to  which  special  machinery  is 
exclusively  devoted,  or  where  new  leg- 
islation directly  or  indirectly  makes 
the  continued  profitable  use  of  the 
property  impossible.  The  rulinir  also 
adcUi  that  this  exception  does  not  ex- 
tend to  a  case  where  the  useful  life  of 
property  terminates  solely  as  a  result 
of  those  gradual  processes  for  which 
depreciation  allowances  are  author- 
ized; that  it  does  not  apply  to  inven- 
tories or  to  other  than  capital  assets; 
that  Uie  exception  applies  to  build- 
ings only  when  they  are  permanently 
abandoned  or  permanently  devoted  to 
a  radically  different  use,  and  to 
machinery  only  when  its  use  as  such 
is  permanently  abandoned;  and  that 
any  loss,  to  be  deductible  under  this 
exception,  must  be  charged  off  on  the 
books  and  fully  explained  in  returns 
of  income.  But  see,  in  this  connec- 
tion. Treasury  Regulations  45,  arts. 
181-188,  which  relate  to  amortization. 

0.  Shrinkage  in  MeouriUem. 

A  taxpayer  who  is  merely  an  owner 
or  investor,  and  not  a  dealer  in  secu- 
rities, possessing  securities  such  as 
stocks  and  bonds,  cannot  deduct 
from  gross  income  any  amount  claimed 
as  a  loss  on  account  of  the  shrink- 
age in  value  -of  such  securities 
through  fluctuation  of  the  market 
or  otherwise,  the  loss  allowable 
in  such  cases  being  that  actually 
suffered  where  the  securities  mature 
or  are  disposed  of.  Treasury  Regula- 
tions 46,  art.  143,  relating  to  the  Act 
of  1918.  However,  in  certain  cases, 
worthless  securities  may  be  treated  as 
bad  debts  and  charged  off  under  §  214 
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(a)  (7)  of  the  Act  of  1918,  which  al- 
lows debts  ascertained  to  be  worthless 
to  be  charged  off.  See  Treasury  Reg- 
ulations 4S,  art.  164.  In  the  case  of 
banks,  or  oUier  corporations  which  are 
not  classed  as  dealers  in  securities 
which  are  subject  to  supervision  by 
state  or  Federal  authorities,  and 
which,  in  obedience  to  the  orders  of 
such  superior  officers,  charge  off  as 
losses  amounts  representing  an  al- 
leged shrinkage  in  the  value  of  prop- 
erty, the  amounts  so  charged  off  do 
not  constitute  allowable  deductions. 
But  taxpayers  who  own  stock  of  a 
corporation  which  becomes  worthless 
may,  upon  a  satisfactory  showing  of 
worthlessness  being  made,  as  in  the 
case  of  bad  debts,  deduct  its  cost  or 
fair  market  value  as  of  March  1, 1913, 
if  it  was  acquired  prior  thereto,  under 
Treasury  Regulations  46,  art.  161. 
Treasury  Regulations  46,  art.  144. 

In  Wisconsin,  under  a  statute  pro- 
viding that  in  computing  the  amount 
of  taxable  income  "losses  during  the 
year  not  compensated  for  by  insur- 
ance or  otherwise"  may  be  deducted, 
it  has  been  held  that  depreciation  in 
the  value  of  stock  caused  by  a  distri- 
bution of  dividends  is  not  a  loss.  Van 
Dyke  v.  Milwaukee  (1914)  169  Wis. 
460,  146  N.  W.  812,  rehearing  denied 
in  (1916)  169  Wis.  469,  150  N.  W.  609. 

7.  OU  and  gas  losaea. 

As  regards  losses  of  oil  and  gas,  it 
has  been  said  that  they  are  of  two 
kinds:  (a)  Those  which  are  unfore- 
seen or  unavoidable,  such  as  losses 
sustained  through  fire  or  aecident; 
and  (b)  losses  that  are  anticipated 
and  recognized  as  unavoidable  under 
operating  conditions,  such  as  evapora- 
tion, leakage,  refinery  losses,  etc. 
Usually  the  latter  class  are  indeter- 
minate as  to  amount,  and  are  taken 
care  of  in  cost  or  operating  expenses. 
See  Holmes,  Fed.  Taxes,  1920  ed.  p. 
383,  citing  Manual  for  Oil  &  Gas  In- 
dustry, p.  18,  to  the  effect  that  indeter- 
minate losses  of  oil  and  gas  may  not 
be  deducted  from  gross  income. 

S.  iMHHen  &!/  farmers. 

A  rather  comprehensive  ruling  has 
been  made  for  the  guidance  of  farm- 
ers in  determining  their  deductible 


losses  under  the  Revenue  Act  of  1918. 
Thus,  in  Treasury  Regulations  46,  art 
145,  the  Deparbnent  has  ruled  as  fol- 
lows :  "Losses  incurred  in  the  opera- 
tion of  farms  as  business  enterprises 
are  deductible  from  gross  income.  If 
farm  products  are  held  for  favorable 
markets,  no  deduction  on  account  of 
shrinkage  in  weight  or  physical  value, 
or  by  reason  of  deterioration  in  stor- 
age, shall  be  allowed.  The  total  loss 
by  frost,  storm,  flood,  or  fire  of  a 
prospective  crop,  or  of  a  crop  which 
has  not  been  sold,  is  not  a  deductible 
loss  in  computing  net  income.  A 
farmer  engaged  in  raising  and  selling 
stock,  cattle,  sheep,  horses,  etc.,  is  not 
entitled  to  claim  as  a  loss  the  value 
of  animals  that  perish  from  among 
those  animals  that  were  raised  on  the 
farm.  If  live  stock  has  been  pur- 
chsed  for  any  purpose,  and  after- 
wards dies  from  disease,  exposure,  or 
injury,  or  is  killed  by  order  of  the 
authorities  of  a  state  or  the  United 
States,  the  actual  purchase  price  of 
such  stock,  less  any  depreciation 
which  may  have  been  previously 
claimed  with  respect  to  such  perished 
live  stock,  and  less,  also,  any  insur- 
ance or  indemnity  recovered,  may  be 
deducted  as  a  loss.  The  actual  cost  of 
other  property,  less  depreciation  al- 
ready allowed,  destroyed  by  order  of 
the  authorities  of  a  state  or  of  the 
United  States,  may  in  like  manner  be 
claimed  as  a  loss;  but  if  reimburse- 
ment is  made  by  a  state  or  the  United 
States,  in  whole  or  in  part,  on  account 
of  stock  killed  or  property  destroyed, 
the  amount  received  shall  be  reported 
as  income  for  the  year  in  which  reim- 
bursement is  made.  In  determining 
the  cost  of  stock  for  the  purpose  of 
ascertaining  the  deductible  loss,  there 
shall  be  taken  into  account  only  the 
purchase  price,  and  not  the  cost  of 
any  feed,  pasturage,  or  care  which 
has  been  deducted  as  an  expense  of 
operation.  If  gross  income  is  as- 
certained by  inventories,  no  deduction 
can  be  made  for  live  stock  or  products 
lost  during  the  year,  whether  pur- 
chased for  resale  or  produced  on  the 
farm,  as  such  losses  will  be  reflected 
in  the  inventory  by  reducing  the 
amount  of  live  stock  or  products  on 


Digitized  by  Google 


ANNO.— INCOHB  TAX— DBDUCTION  FOR  LOSSES.  509 


hud  at  the  close  oi  the  year.  If  an 
individnal  owns  and  operates  a  f  ann» 
in  addition  to  being  engaged  in  anoth- 
er tjade,  business,  or  calling,  and  8us> 
tains  a  loss  from  such  operation  of  the 
farm,  then  the  amount  of  loss  sus- 
tained may  be  deducted  from  gross  in- 
come received  from  all  sources,  pro- 
vided the  farm  is  not  operated  for 
recreation  or  pleasure." 

And  see  also  Treasury  Regulations 
4^  art.  38,  which  deals  generally  with 
the  subject  of  gross  income  of  farm- 
ers; Treasury  Regulations  45,  art.  110, 
which  relates  to  expenses  of  farmers ; 
and  Treasury  Regulations  45,  art  171, 
which  treats  the  question  of  deprecia- 
tion as  applied  to  fanners. 

c.  Corporate  Utxpayera. 
J.  Domestic  eorporations. 

As  to  corporations,  the  Revenue  Act 
of  1918  broadly  provides  that  "losses 
sustained  during  the  taxable  year,  and 
not  compensated  for  by  insurance  or 
otherwise,"  may  be  deducted  from 
gross  income.  In  this  connection,  the 
Treasury  Department  has  ruled  that  in 
general  the  deductions  from  gross  in- 
come allowed  corporations  for  losses 
are  the  same  as  allowed  individuals, 
and  have  merely  referred  to  the  reg- 
ulations for  individuals  for  guidance. 
Treasury  Regulations  46,  art.  661. 

However,  some  specific  points  have 
been  ruled  upon. 

Thus,  it  has  been  ruled  that  a  cor- 
poration sustains  no  deductible  loss 
from  the  sale  of  its  corporate  stock 
below  par.  Treasury  Regulations  46, 
arts.  642,  563.  Nor  does  a  corporation 
realize  any  deductible  loss  from  the 
pnrctiase  of  its  own  stock.  Treasury 
Regulations  45,  art.  642.  If  a  cor- 
poration sells  its  bonds  at  a  discount, 
the  amount  of  such  discount  is  treated 
as  interest  paid,  and  if  it  retires  its 
bonds  at  a  price  in  excess  of  the  is- 
suing price,  such  excess  may  usually 
be  deducted  as  expense.  Treasury 
Regulations  46,  art  568.  And  see 
Treasury  Regulations  45,  arts.  544  and 
S48.  By  an  earlier  regulation  (Treas- 
ury Regulations  33,  Rev.  art  162),  it 
was  ruled  that,  in  case  a  corporation 
nnder  the  terms  of  its  indenture  s'ecur- 
iag  an  issue  of.  bonds  is  required  at 


certain  specified  intervals  to  retire  a 
certain  number  of  bonds,  the  loss 
sustained  is  an  allowable  deduction 
for  the  year  in  which  the  purchase 
was  made.  The  conditions  determin- 
ing the  amount  of  loss  in  such  a  case 
are  also  stated  in  the  ruling.  And 
construing  §  38  (2)  of  Corporation 
Excise  Tax  Act  of  1909,  which  pro- 
vided that  in  ascertaining  net  income 
losses  actually  sustained  during  the 
year,  including  a  reasonable  allow- 
ance for  depreciation  of  property, 
might  be  deducted  from  the  gross  in- 
come, it  has  been  held  that  a  sum  set 
aside  annually  by  a  corporation  as  the 
pro  rata  amount  for  that  year  of  the 
discount  at  which  it  had  previously 
sold  an  issue  of  its  bonds  was  not  a 
"loss  actually  sustained"  during  the 
year,  within  the  meaning  of  that  term 
as  used  in  the  act  Southern  P.  R.  Co. 
V.  Muenter  (1919)  171  C.  C.  A.  563, 
260  Fed.  837.  And  a  similar  conclu- 
sion as  to  a  book  charge  resulting 
from  a  sale  of  corporate  bonds  at  less 
than  par  was  reached  in  Baldwin 
Locomotive  Works  v.  McCoach  (1914) 
215  Fed.  967,  affirmed  in  (1915)  136 
C.  C.  A.  660,  221  Fed.  59.  But  that 
under  the  Act  of  1909,  upon  the  theory 
that  depreciation  of  property  is  a 
"loss,"  the  depreciation  during  a  tax 
year  in  market  value  of  the  securities 
which  constituted  the  major  portion 
of  a  corporation's  assets  was  a  de- 
ductible loss,  see  New  York  L,  Ins.  Co. 
V.  Anderson  (1920)  —  C.  C.  A.  — ,  268 
Fed.  627. 

It  has  also  been  ruled,  under  the 
Revenue  Act  of  1918,  that  if  a  cor- 
poration  sells  its  corporate  assets  for 
less  than  their  cost,  or  fair  marlrat 
value  as  of  March  1,  1913,  the  loss 
sustained  is.  deductible.  Treasury 
Regulations  45,  art.  663.  And  see 
Treasury  Regulations  45,  art.  545. 
And  in  Connecticut  Mut.  L.  Ins.  Co. 
T.  Eaton  (1914)  218  Fed.  206,  the 
phrase,  "all  losses  actually  sustained 
within  the  year,"  as  used  in  the  Excise 
Act  of  1909,  was  held  to  include  the 
loss  to  an  insurance  company  caused 
by  selling  parcels  of  real  estate  at 
prices  below  what  it  had  been  com- 
pelled to  pay  for  the  same,  on  the 
foreclosure  of  mortgages  taken  by  it 
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to  secure  loans,  it  having  been  its 
practice  to  carry  such  property  on  its 
books  at  its  original  cost  to  the  com- 
pany. 

If  an  amount  recovered  by  a  cor- 
poration as  damages  is  less  than  the 
damage  sustained,  or  less  than  an 
amount  necessary  to  make  good  the 
damage,  the  diflerence  between  the  ac- 
tual amount  of  damage  sustained  and 
the  amount  recovered  may  be  deducted 
as  a  loss.  Treasury  Regulations  33, 
Rev.  art.  94. 

Ab  to  deductions  allowed  insurance 
companies  under  the  Act  of  1918,  see 
Treasury  Regulations  ^  arts.  56&- 
672.  In  McCoach  v.  Insurance  Co.  of 
N.  A.  (1917)  244  U.  S.  586,  61  L.  ed. 
1334,  37  Sup.  Ct.  Rep.  710,  reversing 
(1915)  140  C.  C.  A.  167,  224  Fed.  657, 
in  construing  the  provision:  "All 
losses  actually  sustained  within  the 
year  .  .  .  including  ...  in  the 
case  of  insurance  companies  the  sums 
other  than  dividends  paid  within  the 
year  on  policy  and  annuity  contracts 
and  the  net  addition,  if  any,  required 
by  law  to  be  made  within  the  year  to 
reserve  funds,"  of  the  Excise  Act  of 
1909, — it  was  held  that  the  amounts  of 
accrued  unpaid  losses  which  fire  and 
marine  insurance  companies  are  re- 
quired, in  Pennsylvania,  to  schedule 
each  year  as  items  of  liability,  are  not 
"reserve  funds"  required  by  law  with- 
in the  meaning  of  that  phrase  as  used 
in  the  act.  And  in  National  Life  & 
Acci,  Ins.  Co.  v.  Craig  (1918)  163  C. 
C.  A.  618,  251  Fed.  524,  a  similar  con- 
clusion was  reached  as  to  amounts 
reserved  by  a  Tennessee  insurance 
company  to  satisfy  unpaid  losses  and 
liabiUties  accrued  or  prospective,  not- 
withstanding the  fact  that  the  Ten- 


nessee insurance  commission  required 
the  keeping  of  such  funds,  the  Ten- 
nessee statutes  themselves  not  re- 
quiring "reserve  funds"  of  such  a 
character.  And  that,  under  the  Eng- 
lish Income  Tax  Act  of  1842,  etc.,  re- 
serves from  annual  premiums  for 
future  losses  may  be  deducted  'as  a 
loss  of  the  current  year,  where  the 
amount  necessary  for  that  purpose  is 
definitely  determined,  see  Sun  Ins. 
Office  v.  Clark  [1912]  A.  C.  (Eng.) 
443,  81  L  J.  K.  B.  N.  S.  488,  106  L  T. 
N.  S.  438,  28  Times  L.  R.  303,  66  Sol 
Jo.  378,  49  Scot.  L.  R.  1038,  reversing 
(1911)  104  L.  T.  N.  S.  520,  27  Times 
L.  R.  392,  which  reversed  (1910)  102 
L.  T.  N.  S.  336,  26  Times  L.  R.  841. 
This  decision  expressly  distinguished 
General  Acci.  Fire  &  Life  Assur.  Corp. 
V.  McGowan  [1908]  A.  C.  (Eng.)  207, 
[1908]  S.  C.  24,  45  Scot.  L  H.  681,  77 
L.  J.  P.  C.  N.  S.  38,  98  L.  T.  N.  S.  734. 
24  Times  L.  R.  533,  62  Sol.  Jo.  455, 
which  followed  Imperial  Fire  Ins.  Co. 
V.  Wilson  (1876)  36  L.  T.  N.  S.  (Eng.) 
271,  and  Scottish  Union  &  Nat.  Ins.  Co. 
V.  Inland  Revenue  (1889)  16  Rettie, 
461,  26  Scot.  L.  R.  330,  all  of  which  ar- 
rived at  contrary  conclusions  which 
were  seemingly  based  upon  the  theory 
that  the  actual  value  of  the  reserve 
necessary  had  not  been  determined  as 
a  matter  of  fact. 

S,  Foreign  oorporatione. 

Generally  speaking,  it  seems  that 
foreign  corporations  are  allowed  tiie 
same  deductions  from  their  gross  in- 
come, for  losses  arising  from  sources 
within  the  United  States,  as  are  al- 
lowed to  domestic  corporations.  See 
Treasury  Regulations  46,  art.  678, 

G.J.  a 


CHARLES  F.  SMITH.  Appt, 

V. 

CLEM  A.  DIRCKX,  County  Clerk  of  Cole  County,  Missouri,  Respt. 

Jf<8aourl  Supreme  Court  (In  Banc)  ~- May  31,  19X0* 

(„  Mo.  — .  223  S.  W.  104.) 

Constitntlonal  law  ^  retrospective  laws  —  income  tax. 

1.  An-  income  tax  law  cannot  include  in  its  operation  income  received 
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prior  to  its  passage,  under  a  constitutional  provision  that  no  law  retro- 
spective in  its  operation  shall  be  passed. 

ISee  note  on  this  question  beginning  on  page  518.] 


Tax      construction  of  statute  —  in- 
cone  for  year, 

2.  A  tax  upon  the  net  income  re- 
ceived daring:  the  entire  calendar  year 
is  assessed  by  a  statute  passed  some 
months  after  the  beginning  of  the  year, 
and  providing  that  there  shall  be  col-  ■ 
lected  upon  the  entire  net  income  re- 
ceived in  any  year  a  tax  of  a  specified 
per  cent,  and  that  the  foregoing  tax 
shall  apply  to  the  entire  net  income  re- 
ceived in  said  year. 

—  income  —  unconstitutional  amend- 
mokt  —  effect  on  existing  rights. 

3.  The  unconstitutionality  of  the 


provisions  of  a  statute  increasing  the 
rate  of  income  tax  which  is  intended 
to  apply  to  the  portion  of  the  calendar 
year  before  its  enactment  does  not 
prevent  the  collection  of  the  rates  pro- 
vided by  the  old  law. 

[See  25  R.  C.  L.  906.] 
Constitutional  law  —  retroqiective 

laws  —  power  to  pass. 

4.  Express  constitutional  prohibi- 
tion is  necessary  to  prevent  the  pas- 
sage of  retrospective  laws. 

[See  6  R.  C.  L.  304.  306.] 


(Graves,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Cole 
County  (Slate,  J.)  sustaining  a  demurrer  to  the  petition  in  a  suit  brought 
to  contest  the  validity  of  the  Income  Tax  Law.  Reversed. 


Statement  by  Williams,  J.: 

This  is  an  appeal  from  the  judg- 
ment of  the  circuit  court  of  Cole 
county,  sustaining  a  demurrer  to 
the  plaintiff's  petition. 

The  suit  involves  the  construction 
and  validity  of  a  portion  of  an 
amendment  to  the  Income  Tax  Law 
ei  this  state,  approved  May  6.  1919. 
See  Laws  of  Missouri  1919,  pp.  718 
et  seq.  The  petition,  omitting  cap- 
tion and  signature,  is  as  follows : 

"Comes  now  the  plaintiff  herein 
for  himself  and  in  behalf  of  ail  other 
persons  similarly  situated,  and  files 
this,  his  bill  in  equity,  alleging: 

"First.  That  he  is  now,  and  at  all 
times  herein  mentioned  was,  a  citi- 
zen and  resident  and  taxpayer  of  the 
city  of  Jefferson,  county  of  Cole, 
and  state  of  Missouri. 

"Second,  That  defendant,  Qem 
A.  Dirckx,  is  the  duly  elected,  con- 
stituted, and  acting  county  clerk 
of  said  Cole  county,  Missouri. 

"Third.  That  plaintiff  is  now,  and 
was  at  all  times  hereinafter  men- 
tioneil,  engaged  in  the  real  estate 
business  in  said  city  of  Jefferson,  in 
Cole  county,  Missouri;  that  he  is 
now,  and  was  at  all  times  herein 
mentioned,  the  owner  of  real  and 
personal  property  in  said  dty  of  Jef- 
feraon;  that  dbring  the  calendar 


year  1919  he  earned  and  received 
a  net  income  from  his  said  property 
and  business  in  the  amount  of 
$3,000,  and  that  one  half  thereof,  to 
wit,  the  sum  of  $1,500,  was  earned 
and  received  on  and  prior  to  the  7th 
day  of  August,  1919;  that  after  de- 
ducting the  amounts  permitted  by 
law  there  remained  of  said  net  in- 
come of  $3,000  a  balance  of  $800 
upon  which  an  income  tax  was  due 
the  state  for  the  year  1919,  to  be  as- 
sessed and  ■  paid  during  the  year 
1920 ;  that  on  the  day  of  Febru- 
ary, 1920,  plaintiff  made  out  and 
filed  with  the  assessor  of  Cole  county, 
Missouri,  a  return  of  the  total  net 
jncome  of  plaintiff  for  the  year  1919 
in  pursuance  of  the  requirements  of 
the  act  of  the  general  assembly  of 
the  state  of  Missouri,  approved 
April  19,  1917  (Mo.  Laws  1917, 
pp.  524  to  538,  inclusive),  entitled, 
*An  Act  Providing  for  the  Assess- 
ment, Levying,  Collecting  and  Pay- 
ing of  Income  Tax,'  and  amendment 
thereto  approved  May  6,  1919  (Mo. 
Laws  1919,  pp.  718  to  721,  in- 
clusive) ;  that  said  assessor  duly 
entered  said  return  upon  his  in- 
come tax  book  as  provided  by  law, 
and  has  certified  the  result  to  the 
defendant  for  the  purpose  of  compu- 
tation of  the  income  tax  thereon  and 
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the  entry  thereof  upon  the  tax 
books  for  collection  from  plaintiif 
herein;  that  defendant  is  threaten- 
ing and  has  declared  his  intention, 
to  compute  the  taxes  thereon  at  the 
rate  of  1^  per  centum  upon  the  en- 
tire taxable  income  for  the  year  1919, 
and  deliver  the  same  to  the  county 
collector  for  collection  against  this 
plaintiff,  and  is  threatening  to  ex- 
pend funds  of  the  state  of  Missouri 
derived  from  taxpayers,  of  whom 
plaintiff  is  one,  in  the  enforcement 
of  such  unlawful  and  unauthorized 
rate. 

"Fourth.  Plaintiff  says  that  the 
declared  intention  and  threats  of  de- 
fendant to  tax  his  entire  taxable  in- 
come for  the  year  of  1919  at  the 
rate  of  1^  per  centum  of  said  income 
is  based  upon  defendant's  interpre- 
tation of  §  1,  Laws  1919,  pp.  718, 
719;  that  said  interpretation  so 
placed  by  defendant  upon  said  law  is 
unauthorized  by,  and  in  violation  of, 
said  law ;  and  that  said  section  as  ao 
construed  by  defendant  would  be  un- 
constitutional, null,  and  void,  in  that 
said  section,  so  construed,  would  be 
in  direct  violation  of  §§  15  and  30  of 
article  2,  and  §  19  of  article  12,  of 
the  Constitution  of  Missouri,  and 
the  5th  Amendment  of  the  Constitu- 
tion of  the  United  States,  because, 
so  construed,  it  is  retrospective  and 
retroactive  in  its  operation,  and  im- 
poses upon  plaintiff  and  the  people 
of  each  county  of  this  state  a  new 
liability  in  respect  to  transactions  or 
considerations  already  past,  and 
takes  the  property  of  plaintiff,  and 
those  similarly  situated,  ^thout 
due  process  of  law. 

'Tifth.  That,  notwithstanding 
said  interpretation  so  placed  upon 
said  law  by  defendant  is  unauthor- 
ized by  and  in  violation  of  said  law, 
and  notwithstanding  the  unconstitu- 
tionality of  said  section  of  said  In- 
come Tax  Law  as  construed  by  de- 
fendant, he  has  declared  his  inten- 
tion and  is  now  threatening  to  pro- 
ceed under  such  construction  to 
compute  and  enter  income  taxes 
thereunder  against  many  and  divers 
and  numerous  individuals  and  cor- 
porations in  said  Cole  county,  Mis- 


souri, at  the  rate  of  1^  per  centum 
upon  the  entire  net  income  for  tiw 
year  1919,  and  that,  unless  this 
court  intexieres  by  injunctive  proc- 
ess, a  multiplicity  of  suits  to  collect 
taxes  so  computed  and  certified  for 
collection  will  of  necessity  result. 

"Sixth.  Plaintiff  further  states 
that  defendant's  threatened  unlaw- 
ful, wrongful,  and  unauthorized  ac- 
tion is  the  result  of  misinterpreta- 
tion of  said  §  1  of  the  Laws  of  1919, 
pages  718  and  719 ;  that  said 
amendment  of  the  Income  Tax  Law 
.of  1917  (Laws  1919,  pp.  718,  721), 
of  which  said  §  1  is  a  part,  was  ap- 
proved May  6,  1919,  and  became 
effective  August  7,  1919 ;  that  said 
section  of  said  law,  when  properly 
and  rightfully  construed,  causes 
said  rate  of  14  per  centum  to  be  ap- 
plied only  to  that  part  of  the  income 
of  1919  earned  and  received  on  and 
subsequent  to  August  7,  1919,  and 
that  the  balance  of  said  income,  to 
wit,  that  earned  and  received  on  and 
prior  to  August  6,  1919,  is  taxable 
at  the  rate  prescribed  by  the  origi- 
nal Act  of  1917,  to  wit,  the  rate  of  i  of 
1  per  centum;  that  for  defendant  to 
compute  and  certify  to  the  collector 
for  collection  the  entire  net  taxaWe 
income  of  plaintiff  for  the  year  1919 
at  the  rate  of  IJ  per  centum,  as  de- 
fendant has  declared  his  intention, 
and  is  now  threatening  to  do,  is  in 
violation  and  unauthorized  by  said 
law,  and  is  an  impairment  of  plain- 
tiff's vested  right,  an  imposition 
upon  him  of  a  new  liability  in  re- 
spect to  transactions  and  consider- 
ations abready  past,  and  the  taking 
of -his  property  without  due  process 
of  law. 

"Seventh.  Plaintiff  has  no  ad-  j 
equate  redress  or  remedy  by  suit  at  | 
law,  and  is  without  adequate  ' 
remedy  except  by  writ  of  injunction  | 
in  a  court  of  equity.  | 

"Wherefore,  by  reason  of  such  j 
wrongful,  unauthorized,  and  unlaw- 
ful interpretation  of  said  law  so  con-  I 
strued  by  defendant  in  violation  of 
said  law,  and  by  reason  of  the  un- 
constitutionality of  said  Income  Tax 
Law  as  construed  by  defendant,  and 
by  reason  of  his  declared  inteDtk)n 
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and  threat  to  unlawfully,  wrongful- 
ly, and  without  authority  of  law- 
compute  and  extend  the  tax  upon 
plaintiff's  entire  income  for  the  year 
1919,  at  the  rate  of  If  per  centum, 
and  by  reason  of  each  and  every  of 
the  facts  hereinbefore  set  out,  plain- 
tiff prays  the  court  to  permanently 
enjoin  and  restrain  defendant  from 
computing  and  entering  upon  his  in- 
come tax  book,  for  delivery  to  the 
collector  of  Cole  county,  for  en- 
forcement against  plaintiff,  a  tax 
upon  his  entire  net  income  for  the 
year  1919  at  the  rate  of  1^  per 
centum,  and  to  limit  and  restrain 
the  computation  and  entering  of 
said  income  tax  at  the  rate  of  1^  per 
centum  to  that  part  of  plaintiff's 
taxable  income  for  the  year  1919, 
earned  and  received  on  and  subse- 
quent to  the  date  of  the  taking 
effect  of  said  amendment,  to  wit, 
August  7,  1919,  and  to  permanently 
enjoin  and  restrain  said  defendant 
from  computing  and  entering  upon 
his  income  tax  book  that  part  of 
plaintiff's  income  earned  and  re- 
ceived, to  wit,  the  sum  of  $400,  pri- 
or to  the  date  of  tiie  taking  effect  of 
said  amendment,  at  a  greater  rate 
than  ^  of  1  per  centum  thereon,  and 
for  such  other  and  further  relief  as 
may  be  just  and  equitable,  and  for 
his  costs  in  this  behalf  expended." 

The  Income  Tax  Act  as  originally 
passed  in  this  state  (Laws  1917,  p. 
624)  provided  the  rate  of  taxation 
upon  net  income  for  the  last  half  of 
the  calendar  year  of  1917,  and  each 
calendar  year  thereafter  at  ^  of  1 
per  centum. 

This  law  was  amended  by  an  act 
approved  May  6,  1919  (Laws  1919, 
p.  718),  providing  that  the  rate  of 
taxation  upon  net  incomes  for  the 
calendar  year  of  1919,  and  in  each 
calendar  year  thereafter,  should  be 
1^  per  centum. 

Messrs.  A.  L.  McCawley  and  Adolph 
McGee,  for  appellant: 

The  legislature  has  no  power  to 
make  an  income  tax  rate  retrospective 
in  its  operation. 

Gladney  v.  Sydnor,  172  Mo.  818,  60 
L.R.A.  880,  96  Am.  St  Rep.  617,  72  S. 
W.  564;  Reed  v.  Swan,  183  Ho.  100.  84 
S.  W.        St  Louis  use  of  Creamer  v. 
11  A.L.R^-88. 
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Clemens,  52  Mo.  143;  Towle  v.  Eastern 
R.  Co.  18  N.  H.  547,  47  Am.  Dec.  153; 
McCowan  v.  Davidson,  43  Ga.  480; 
Hamilton  County  v.  Rosche  Bros.  50 
Ohio  St.  103.  19  L.R.A.  584,  40  Am. 
St.  Rep.  653.  88  N.  E.  408;  Young  t. 
Henderson.  76  N.  C.  420;  Grand  Rap- 
ids V.  Lake  Shore  &  M.  S.  R.  Co.  130 
Mich.  238,  97  Am.  St  Rep.  473,  89  N. 
W.  932. 

If  the  legislature  has  the  power  to 
make  an  income  tax  rate  retrospective 
in  its  application,  it  did  not.  in  the 
passage  of  the  Act  of  1919  amendatory 
of  the  Income  Tax  Law  of  1917,  intend 
to  exercise  that  power. 

Walton  V.  Fudge,  63  Mo.  App.  52; 
Reed  v.  Swan,  188  Mo.  100,  34  S.  W. 
483;  Leete  v.  State  Bank,  116  Mo.  184, 

21  S.  W.  788. 

Messrs.  Frank  W.  McAllister,  Attor- 
ney General,  and  John  T.  Gos^  Assist* 
ant  Attorney  General,  for  respondent: 

When  a  statute  treats  the  year's  in- 
come as  one  entire  thing,  it  is  not' ret- 
rospective in  the  constitutional  sense 
because  in  that  entirety  there  is  in- 
cluded some  portion  of  the  year's  in- 
come which  was  earned  or  received 
prior  to  the  date  of  the  law. 

State  ex  rel.  Bolens  v.  Frear,  148 
Wis.  456.  LJI.A.1916B.  569.  184  K.  W. 
878,  136  N.  W.  164,  Ann.  Cas.  1918A, 
1147;  Black.  Income  Taxes,  4th  ed.  S 
22,  p.  28;  Glasgow  v.  Rowse,  43  Mo. 
479;  Endlich,  Interpretation  of  Stat- 
utes, §  280,  p.  377;  Moore  v.  Miller,  6 
App.  D.  G.  418;  Murchison  v.  McNeill, 
60  N.  C.  (1  Winst  L.)  220;  People  v. 
Spring  Valley  Hydraulic  Gold  Go.  92 
N.  Y.  383;  Drexel  v.  Com.  46  Fa.  31; 
Schuylkill  Nav.  Co.  v.  Elliott,  1  N,  Y. 
Week.  Dig.  282,  Fed.  Cas.  No.  12,497; 
Edwards  v.  Keith,  224  Fed.  586;  Stock- 
dale  V.  Atlantic  Ins.  Co.  20  Wall.  823. 

22  L.  ed.  348;  Reg.  v.  St  Mary,  12  Q. 
B.  127,  116  Eng.  Reprint  814;  Reg.  v. 
Ghristchurch,  12  Q.  B.  149,  116  Eng. 
Reprint  823. 

The  legislature  is  no  more  restricted 
in  taxing  incomes  than  it  is  in  laying 
occupation  and  other  taxes  relating  to 
the  activities  of  the  individual  taxed. 
Under  this  construction  of  the  income 
tax.  the  income  of  any  year  is  but  the 
measure  of  the  tax.  The  objection  of 
retrospectivity,  therefore,  being  mere- 
ly to  the  measure  of  the  tax,  is  obvious- 
ly without  merit 

Ludlow-Saylor  Wire  Co.*  v.  WoU- 
brinck,  276  Mo.  339,  205  S.  W.  196; 
Glasgow  V.  Rowse,  43  Mo.  479;  Rich- 
mond V,  Creel,  268  Mo.  2S7,  161  S.  W. 
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794;  St.  Louis  v.  McCann,  157  Mo.  301, 
57  S.  W.  1016;  Aurora  V.  McGannon, 
138  Mo.  38,  39  S.  W.  469;  St.  Louis 
V.  Sternberg,  69  Mo.  301;  American 
Union  Exp.  Co.  v.  St.  Joseph,  66  Mo. 
675,  27  Am.  Rep.  382;  Brushaber  v. 
Union  P.  R.  Co.  240  U.  S.  1.  60  L.  ed. 
493,  L.R.A.1917D,  414,  36  Sup.  Ct.  Rep. 
236.  Ann.  Cas.  1917B.  713;  People  v. 
Spring  Valley  Hydraulic  Gold  Co.  92 
N.  Y.  383. 

Messrs.  Jamison  &  Thomas,  amici 
curie : 

The  Income  Tax  Law  of  1919,  pp. 
71&-721,  which  went  into  effect  on 
August  7th,  1919,  and  which  assessed 
a  tax  upon  income  accruing  prior  to 
said  date,  is  retrospective,  and  im- 
poses a  new  liability  in  respect  to 
transactions  or  considerations  already 
passed,  and  is,  therefore,  in  violation 
of  art.  2,  §  15,  and  art.  12,  §  19,  of  the 
Constitution. 

Hope  Mut.  Ins.  Co.  v.  Flynn,  38  Mo. 
483,  90  Am.  Dec.  438;  State  use  of  Ros- 
enblatt V.  Heman,  70  Mo.  441;  Barton 
County  T.  Walser,  47  Mo.  200;  Leete 
V.  State  Bank.  115  Mo.  198,  21  S.  W. 
788;  Gladney  v.  Sydnor.  172  Ho.  S18. 
60  L.R.A.  880,  96  Am.  St.  Rep.  517,  72 
S.  W.  654;  Stete  t.  Galveston.  H.  &  S. 
A.  R.  Co.  100  Tex.  163,  97  S.  W.  71; 
Young  V.  Henderson,  76  N.  C.  420; 
Cooley,  Taxn,  3d  ed.  492;  Society  for 
Propagation  of  the  Gospel  v.  Wheeler, 
2  Gall.  105,  Fed.  Cas.  No.  13,156; 
^edgw.  Stat.  &  Const.  Law.  2d  ed.  p. 
160. 

Where  the  language  of  an  act  plain- 
ly makes  it  applicable  to  past  acts  and 
transactions,  it  must  be  given  a  retro- 
spective operation — even  though  it 
thereby  becomes  invalid  because  it 
conflicts  with  the  constitutional  prohi- 
bitions of  retrospective  legislation,  the 
impairment  of  contracts,  or  the  dis- 
turbing of  vested  rights, 

25  R.  C.  L.  p.  790;  Cooley,  Taxn. 
3d  ed.  494. 

Prior  statutes,  being  expressly  re- 
pealed by  an  act,  are  no  longer  in 
force,  even  though  such  act,  by  reason 
of  some  provision,  be  unconstitutional. 

State  ex  rel.  Moody  v.  Wardell,  153 
Mo.  319,  54  S.  W.  574 ;  Blankenship  v. 
St.  Louis  &  S.  F.  R.  Co.  160  Mo.  App. 
6S1.  142  S.  W.  671. 

Williams,  J.,  delivered  the  opin- 
ion of  the  court: 

I.  There  are  but  two  questions 
presented  upon  this  appeal.  They 


are  purely  legal  ones,  and  may  be 
stated  as  follows : 

First.  Did  the  general  assembly, 
by  the  amendment  of  1919  (Uws 
1919.  p.  718),  undertake  to  mis 
the  increased  rate  to  the  net  mom 
received  during  the  entire  calendar 
year  of  1919? 

Second.  If  the  above  amendment 
did  so  provide,  does  that  portion  of 
l^e  amended  rate  which  was  an  in- 
crease over  the  old  rate  operate 
rospectively,  in  violation  of  aitide 
2,  §  15.  of  the  Missouri  ConstitotioD. 
as  to  that  portion  of  the  net  income 
received  by  appellant  during  the 
calendar  year  1919.  and  prior  to  Au- 
gust 7.  1919,  the  date  upon  whid 
the  amendment  became  effective? 
These  questions  will  be  treated  in 
their  order. 

II.  We  are  of  the  opinion  that  the 
general  assembly  int^ded  that  the 
amendment  of  1919  Tu-cQ-rtrae- 
should  apply  to  the  JJ,";"  J| 
net  incomes  for  the 
entire  year  of  1919.    Section  1  rf 
the  amendment  reads  as  follovs: 
*There  shall  be  levied,  assessed, 
lected.  and  paid  annually  upon  the 
entire  net  income  received  in  tiie 
calendar   year  nineteen  hvudnd 
nineteen  from  all  sources  by  every 
individual  a  citizen  or  resident 
this  state,  a  tax  of  one  and  one  m 
per  centum  upon  such  income; 
a  like  tax  shall  be  levied,  assessed, 
collected,  and  paid  annually  iqkri 
the  entire  net  income  received  is 
the  year  nineteen  hundred  nineteeB 
from  all  sources  within  this  state  l? 
every  individual,  a  nonresident,  iit- 
eluding  interest  on  bonds,  notes  or 
otier  interest-bearing  obligations  of 
residents,  corporate  or  othervist 
The  foregoing  tax  shall  apply  tiie 
entire  net  income,  except  as  hereiB- 
after  provided,  received  by  everv 
taxable  person  in  the  year  nineteai 
hundred  and  nineteen  and  in  each 
calendar  year  thereafter." 

It ,  will  thus  be  seen  that  the 
amendment  specifically  provides 
that  the  tax  shall  apply  to  the  en- 
tire net  income  received  by  every 
taxable  person  in  the  calendar  year 
1919.  We  therefore  have  no  hesitt- 
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tion  in  saying  that  income  received 
in  1919,  and  prior  to  the  taking 
effect  of  the  amendment,  was  in- 
tended to  be  included. 

III.  Does  th«  additional  1  per 
cent  operate  retrospectively  upon 
that  portion  of  the  net  income  for 
the  year  1919  which  was  received  by 
appellant  prior  to  the  going  into 
effect  of  the  amendment,  and  there- 
by violate  article  2,  §  16,  of  our 
state  Constitution? 
After  very  careful  consideration 
of  this  point  we 
reach  the  conclu- 
sion that  the  same 
must  be  answered 
in  the  affirmative. 

Section  15  of  article  2  of  our  Con- 
stitution provides:  "That  no  ex 
post  facto  laWf  nor  law  impairing 
the  obligation  of  contracts,  or 
retrospective  in  its  operation,  or 
making  any  irrevocable  grant  of 
special  privileges  or  immunities,  can 
be  passed  by  the  general  assembly 
(Italics  ours.) 

It  will  thus  be  seen  that  our  Con- 
stitution contains  an  express  inhibi- 
tion against  the  passage  of  a  "law 
retrospective  in  its  operation," 

In  the  case  of  Reed  v.  Swan,  133 
Mo.  100,  loc.  cit.  108,  34  S.  W.  484, 
Gantt,  P.  J.,  speaking  for  the  court, 
quoted  with  approval  Mr.  Justice 
Story's  definition  of  a  retrospective 
law  as  follows:  "Every  statute 
which  takes  away  or  impairs  vested 
rights  acquired  under  existing  laws, 
or  creates  a  new  obligation,  imposes 
a  new  duty,  or  attaches  a  new  dis- 
ability, in  respect  to  transactions  or 
considerations  already  past,  must 
be  deemed  restrospective."  (Italics 
ours.) 

To  the  same  effect  are  the  follow- 
ing decisions :  Leete  v.  State  Bank, 
115  Mo.  184,  loc.  cit.  198,  21  S.  W. 
788;  Bartlett  v.  Ball,  142  Mo.  28, 
loc.  cit.  36,  43  S.  W.  783;  Bartlett  v. 
Tinsley,  175  Mo.  319,  loc.  cit.  332, 75 
S.  W.  143 ;  Ruecking  Constr.  Co.  v. 
Withnell,  269  Mo.  546,  loc.  cit  558, 
—  A.L.R.  — ,  191  S.  W.  685. 

Applying  the  above  definition  to 
so  much  of  the  amendment  of  1919 
as  undertook  to  assess  an  additional 


1  per  cent  upon  that  portion  of  the 
net  income  for  the  calendar  year 
of  1919  which  was  received  by  ap- 
pellant prior  to  the  going  into  effect 
of  said  amendment,  we  are  clearly 
of  the  opinion  that  it  "did  create  a 
new  obligation  or  impose  a  new 
duty"  in  regard  thereto,  and  that 
the  amendment  does  to  that  extent 
operate  retrospectively,  and  is  in 
violation  of  the  above-mentioned 
constitutional  inhibition  against 
retrospective  laws.  It  would  be  dif- 
ficult to  reach  any  other  conclusion 
while  looking  the  Constitution 
squarely  in  the  face. 

However,  this  should  not  operate 
to  prevent  the  collection  of  a  tax  not 
exceeding  i  of  1  per  cent  for  the 
period  above  mentioned.    This  for 
the  reason  that,  since  the  old  law 
imposed  a  tax  of  ^  of  1  per  cent  up- 
on that  portion  of  his  income  which 
appellant  received  prior  to  the  tak- 
ing effect  of  the  1919  amendment, 
that  portion  of  the  amended  rate 
which  did  not  exceed  the  old  rate 
did  not  create  a  new 
obligation   or  im- 
pose  a  new  duty.  It,  tion-i  «mena- 
therefore.    follows  T^i':lZ^^Tw». 
that  a  tax  not  to  ex- 
ceed ^  of  1  per  cent  may  be  collected 
under  the  amendment,  with  refer- 
ence to  the  net  income  received  by 
appellant  prior  to  the  going  into 
effect  of  the  amendment,  without 
violating  the  Constitution. 

We  have  been  unable  to  find  any 
decision  which  may  be  considered  as 
exactly  in  point  on  the  retrospective 
feature  of  the  statute  under  review. 
The  nearest  to  it,  and  one  which  in 
principle  may  be  said  to  be  in  point, 
is  the  case  of  State  v.  Galveston,  H. 
&  S.  A.  R.  Co.  100  Tex.  153,  97  S.  W. 
71.  In  that  case  the  supreme  court 
of  Texas  had  under  consideration  the 
Texas  Act  of  July  15,  1905  (Acts 
29th  Leg.  chap.  141),  which  under- 
took to  impose  a  tax  on  the  gross 
receipts  of  all  railways  in  that  state 
for  the  entire  year  of  1905.  The 
Constitution  of  Texas  provided  that 
"no  bill  of  attainder,  ex  post  facto 
laws,  retroactive  laws,  or  any  law 
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impairing  the  obligations  of  con- 
tracts shall  be  made." 

In  passing  upon  the  question  as  to 
whether  the  act  was  retroactive 
with  reference  to  that  portion  of 
the  gross  income  received  prior  to 
t^e  passage  of  the  act,  the  court 
said :  "If  the  act  in  question  be  con- 
strued to  embrace  the  Whole  of  the 
year  1905,  and  entitles  the  state  to 
collect  the  full  annual  tax  for  that 
year,  it  would  confer  upon  the  state 
a  right  against  the  railroads  which 
did  not  exist  before  the  law  took 
^ect,  and  it  would  impose  upon 
each  railroad  a  burden  to  which  it 
was  not  liable  before  the  law  became 
effective.  It  is  quite  plain  that  the 
act  comes  within  the  provision  of 
the  section  of  the  Constitution  above 
quoted,  and  is  retroactive  in  its 
eifect.  Sutherland  v.  De  Leon,  1 
Tex.  250,  46  Am.  Dec.  100.  The  de- 
fendants in  error  claim  that,  be- 
cause the  legislature  could  not  im- 
pose ihe  tax  for  the  portion  of  the 
year  which  eicpired  before  the  law 
became  effective,  it  cannot  be  en- 
forced for  any  portion  of  the  taxes 
for  the  year  1905.  The  fact  that 
the  legislature  had  no  power  to 
levy  the  tax  for  the  time  anterior  to 
that  at  which  tiie  law  took  effect 
does  not  render  it  void  as  a  whole, 
but  the  court  will  give  effect  to  it 
for  tiiat  proportion  of  the  time 
which  expired  after  it  became  effec- 
tive; that  is,  the  court  will  sustain 
t^e  tax  so  far  as  the  legislature  had 
authority  to  impose  it."' 

The  learned  attorney  general 
cites  many  authorities  in  support  of 
his  contention  that  the  act  in  ques- 
tion does  not  in  any  sense  violate 
the  constitutional  provisions  against 
retrospective  laws.  The  most  im- 
portant cases  and  authorities  cited 
by  him  are :  State  ex  rel.  Bolens  v. 
Frear,  148  Wis.  456,  loc.  cit.  514, 
L.R.A.1915B,  569,  134  N.  W.  673, 
135  N.  W.  164,  Ann.  Cas.  1913A, 
1147;  Black,  Income  Taxes,  4th  ed. 
8  22,  p.  28;  People  v.  Spring  Valley 
Hydraulic  Gold  Co.  92  N.  Y.  383,  loc. 
cit.  390 ;  Drexel  v.  Com.  46  Pa.  loc. 
cit.  40;  Stockdale  v.  Atlantic  Ins. 
Co.  20  Wall.  328.  loc.  cit.  831,  22  L. 
ed.  348,  361. 


A  careful  investigation  of  the 
above  authorities'  discloses  that  in 
none  of  them  was  the  court  or 
author  dealing  with  a  constitution 
which  contained  an.  express  provi- 
sion against  retrospective  laws,  as 
is  the  case  with  our  Constitution. 

It  is  a  well-settled  rule  of  law 
that,  absent  an  express  constitu- 
tional inhibition  to  the  contrary,  the 
general  assembly  of  a  state  or  the 
Congress  of  the  ^  ^.^  , 
United  States  may  f^^^t^'^ 
pass  a  retrospective  JSwei\o  pImST 
law,  provider'  the 
law  so  passed  does  not  violate 
some  other  constitutional  provision. 
Cboley,  Const.  Lim.  7th  ed.  629; 
12  C.  J.  1085.  But  when  the  Con- 
stitution expressly  prohibits  such 
a  law,  as  is  the  situation  with 
which  we  are  now  dealing,  quite  a 
different  situation  is  presented,  and 
those  authorities  dealing  with  legis- 
lative action  passed  by  legislative 
bodies  not  thus  limited  serve  no  us&< 
ful  purpose  in  the  solution  of  the 
problem  now  presented. 

In  the  case  of  X^te  v.  State  Bank, 
116  Mo.  184,  loc.  cit.  198,  21  S.  W. 
791,  Sherwood,  J.,  in  discussing  this 
question,  said:  "But  few  states 
have  organic  laws  like  our  own  on 
the  point  now  being  considered,  and 
this  will  account,  for  the  most  part, 
for  an  apparent  divergence  of  ad- 
judication in  regard  to  it.  Touch- 
ing this  subject,  Judge  Cooley 
[Const  Lim.  6th  ed.  454,  455]  ob- 
serves: *.  .  .  There  are  numer- 
ous cases  which  hold  that  retrospec- 
tive laws  are  not  obnoxious  to  con- 
stitutional objection,  while  in  others 
they  have  been  held  to  be  void. 
The  different  decisions  have  been 
based  upon  diversities  in  the  facts 
which  make  different  principles  ap- 
plicable. There  is  no  doubt  of  the 
right  of  the  legislature  to  pass  stat- 
utes which  reach  back  to  and  change 
or  modi^  the  effect  of  prior  trans- 
actions, provided  retrospective  lavn 
are  not  forbidden,  eo  nomine,  by  the 
state  Constitution,  and  provided, 
further,  that  no  other  objection 
exists  to  them  than  their  retrospec- 
tive character.'  "  (Italics  ours.) 

From  the  foregoing  it  follows 
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tiiat  the  trial  court  erred  in  Buetain- 
insr  the  demurrer  to  plaintiff's  peti- 
tion, and  that  the  judgment  should 
be  reversed,  and  the  cause  remanded 
for  further  proceedings  not  incon- 
sistent with  the  views  herein  ex- 
pressed. 

All  concur,  except  Graves,  J.,  who 
dissents  in  separate  opinion,  and 
Woodson,  J.,  absent. 

Goode,  J.,  concurs  in  result. 

Graves,  J,,  dissenting: 

I  cannot  agree  to  the  opinion  of 
my  learned  brother  in  this  case. 
The  Act  of  1919,  in  effect,  was  a  re- 
peal of  the  Act  of  1917,  and  the  en- 
actment of  a  new  law.  It  clearly 
repealed  the  substantial  parts  of  the 
Act  of  1917,  and  enacted  new  sec- 
tions. It  repealed  the  section  as  to 
the  rate  of  taxation,  and  otlier  im- 
portant sections. 

That  the  legislature  could  have 
repealed  the  Income  Tax  Law  of 
1917  without  affecting  the  rights  of 
plaintiff,  there  can  be  no  question. 
In  effect,  this  is  what  was  done. 
That  it  could  have  immediately 
thereafter  passed  a  new  income  tax 
law  there  can  be  no  question.  This, 
in  effect,  is  just  what  was  done  by 
the  A«t  of  1919.  To  my  mind  the 
question  of  retrospective  action  of 
the  Act  of  1919  is  not  an  element  in 
the  case,  further  than  determining 
the  fact  whether  the  legislature  can, 
in  the  middle  of  the  year,  pass  a  law 
providing  for  an  income  tax  on  the 
income  of  the  whole  year.  Suppose 
the  legislature  of  1919,  in  the  early 
portion  of  the  session,  had  passed  an 
act  repealing  outright  the  Act  of 
1917.  Suppose,  further,  that  before 
the  close  of  the  session  the  present 
amended  act  had  been  passed  as  new 
income  tax  law,  where  could  plain- 
tiff find  room  for  complaint?  His 
only  complaint  would  be  that  the 
legislature  passed  a  law  in  May, 
effective  in  August,  which  levied  an 
income  tax  upon  the  net  income  for 
the  whole  year  of  1919.  To  my 
mind  this  is  the  only  question  in  this 
case.  I  do  not  agree  to  the  idea  that 
i  of  1  per  cent  can  be  collected  on 
income  prior  to  August,  and  1^  per 
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cent  on  income  thereafter.  This, 
because  the  basis  of  the  tax,  by  the 
very  act  itself,  is  the  income  for  the 
year,  and  not  a  part  of  the  year. 
There  is  no  authority  in  either  act 
(1917  or  1919)  for  fixing  a  tax 
upon  income  for  portions  of  the 
year. 

II.  As  suggested  above,  the  only 
question  is  whether  or  not,  by  an 
act  passed  in  May  and  effective  in 
August,  an  income  tax  can  be  levied 
upon  the  net  income  for  the  entire 
year  of  1919,  and,  if  so,  the  law  is 
valid.  The  usual  basis  for  an  in- 
come tax  is  the  income  for  a  year's 
time.  This  cannot  be  fixed  and  de- 
termined until  the  end  of  the  year, 
the  income  of  which  is  to  be  taken 
as  the  basis  for  the  tax.  So  that  a 
law  passed  in  May  and  effective  in 
August  does  not  reach  backward,  or 
act  retrospectively,  because  the 
thing- upon  which  it  acts  does  not 
come  into  existence  until  December 
31st  of  the  year  in  which  the  law 
became  effective.  The  law  operates 
upon  the  income  of  the  year,  as  such 
income  is  determined  on  the  last 
day  of  the  year.  The  law  imposes 
no  new  liability  upon  transactions 
already  passed,  but  it  only  imposes 
a  liability  upon  a  transaction  which 
closed  on  December  31,  1919.  The 
law  of  1919  was  in  force  long  before 
the  transaction  here  involved  was 
completed,  or  even  came  into  exist- 
ence. The  individual  income  of 
1919  might  be  made  up  of  items,  but 
the  income  for  the  year  did  not 
come  into  existence  until  December 
31, 1919.  In  Black  on  Income  Taxes, 
§  22,  p.  28,  it  is  said:  "On  gen- 
eral principles,  and  irrespective  of 
explicit  constitutional  limitations,  a 
statute  imposing  an  income  tax  may 
subject  to  taxation  the  income  of 
the  citizen  for  the  whole  of  the  cur- 
rent year  in  which  the  statute  is 
passed ;  that  is,  not  only  so  much  of 
the  income  as  accrued  from  the  date 
of  the  enactment  of  the  law  to  the 
end  of  the  year,  but  also  that  por- 
tion which  accrued  or  was  earned 
from  the  beginning  of  the  year  to 
the  date  of  the  law.  For  the  year's 
income  is  treated  and  considered 
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as  one  entire  thing,  not  as  made  up 
of  several  portions  or  items.  And 
hence,  althougfh  the  statute  might  be 
called  retrospective  in  its  operation 
upon  a  part  of  the  first  year's  in- 
come, it  is  not  retrospective  in  such 
a  sense  as  to  render  it  unconstitu- 
tional." 

To  similar  effect  is  Endlich  on  In- 
terpretation of  Statutes,  §  280,  p. 
377,  thus :  "But  a  statute  is  not  ret- 
rospective in  the  sense  under  con- 
sideration because  a  part  of  the 
requisites  for  its  action  is  drawn 


from  s  time  antecedent  to  its  pass- 
ing." 

But  to  my  mind  the  real  answer 
to  ail  contentions  is  that  the  income 
of  the  year  does  not  and  cannot 
come  into,  or  have  an  existence,  un- 
til the  end  of  the  year,  and  the  law, 
being  in  force  prior  to  that  time,  is 
in  no  sense  retrospective  in  action. 
For  these  reasons,  hurriedly  ex- 
pressed, I  dissent. 

Petition  for  rehearing  denied 
June  19,  1920. 


ANNOTATION. 
Retroactive  effect  of  income  tax. 


There  seems  to  be  no  question  that, 
at  least,  in  the  absence  of  an  express 

constitutional  provision  inhibiting  the 
enactment  of  retrospective  laws,  in- 
come taxes  having  a  retroactive  effect 
may  be  lawfully  enacted.  In  the  fol- 
lowing cases  from  jurisdictions  in 
which,  80  far  as  the  cases  under  con- 
sideration show,  retrospective  laws 
were  not  expressly  prohibited,  income 
tax  laws  were  upheld  notwithstanding 
the  fact  that  they  operated  retroac- 
tively: Stockdale  v.  Atlantic  Ins.  Co. 
(1874)  20  Wall  (U.  S.)  323,  22  L.  ed. 
348;  Brushaber  v.  Union  P.  R.  Co. 
(1916)  240  U.  S.  1,  60  L.  ed.  493,  L.R.A. 
1917D,  414,  36  Sup.  Ct.  Rep.  236,  Ann. 
Gas.  1917B,  713;  Tyee  Realty  Co.  v. 
Anderson  (1916)  240  U.  S.  115,  60  L. 
ed.  554,  36  Sup.  Ct.  Rep.  281;  South- 
ern P.  Co.  V.  Lowe  (1918)  247  U.  S. 
330,  62  L.  ed.  1142,  38  Sup.  Ct  Rep. 
540;  Lynch  v.  Hornby  (1918)  247  U.  S. 
339,  62  L.  ed.  1149,  38  Sup.  Ct.  Rep. 
543;  Edwards  v.  Keith  (1915)  224  Fed. 
585,  affirmed  in  (1916)  L.R.A.1918A, 
498,  145  C.  0.  A.  298,  231  Fed.  110; 
Woods  V.  Lewellyn  (1918)  164  C.  C.  A. 
218,  252  Fed.  106;  Schuylkill  Nav.  Co. 
V.  Elliott  (1875)  1  N.  Y.  Week.  Dig. 
282,  Fed.  Cas.  No.  12,497;  Moore  v. 
Miller  (1895)  5  App.  D.  (X  413;  Drexel 
V.  Com.  (1863)  46  Pa.  31;  State  ex  rel. 
Bolens  v.  Frear  (1912)  148  Wis.  456, 
L3.A.1916B,  569,  134  N.  W.  673,  135 
N.  W.  164,  Ann.  Cas.  1913A,  1147,  error 
dismissed  for  want  of  jurisdiction  in 


(1914)  231  U.  S.  616,  58  L.  ed.  400, 34 
Sup.  Ct.  Rep.  272. 

And  it  has  been  expressly  held  that 
an  income  tax  may  be  predicated  upon 
the  income  of  a  past  year,  or  upon 
the  income  of  a  current  year  part  of 
which  had  elapsed  when  the  statute 
was  passed.  Stockdale  v.  Atlantic  Ins. 
Co.  (U.  S.)  supra;  Brushaber  v.  Union 
P.  R.  Co.  (1916)  240  U.  S.  1,  60  L.  ed. 
493,  LJR.A.1917D,  414,  36  Sup.  Ct.  Rep. 
236,  Ann.  Cas.  1917B,  713;  Tyee  Real- 
ty Co.  V.  Anderson  (1916)  240  U.  S. 
115,  60  L.  ed.  554,  36  Sup.  Ct.  Rep. 
281;  Lynch  v.  Hornby  (1918)  247  U. 
S.  339,  62  L.  ed.  1149,  38  Sup.  Ct.  Rep. 
543;  Edwards  v.  Keith  (1915)  224  Fed. 
685,  affirmed  in  (1916)  L3.A1918A. 
498,  146  C.  C.  A.  298,  231  Fed.  110; 
Woods  V.  Lewellyn  (1918)  164  C.  C.  A. 
218,  252  Fed.  106;  Schuylkill  Nav.  C^o. 
V.  Elliott  (1875)  1  N.  Y.  Week.  Dig. 
282,  Fed.  Cas.  No.  12,497;  Moore  v. 
Miller  (1895)  5  App.  D.  C.  413;  State 
ex  rel.  Bolens  v.  Frear  (Wis.)  supra. 

But  under  the  Federal  Constitation 
and  the  16th  Amendment,  it  seems  that 
the  date  of  the  retroactivity  should 
not  extend  beyond  the  time  when  the 
Amendment  became  eifective.  Brush- 
aber v.  Union  P.  R.  Co.  (U,  S.)  supra 
(holding  that  the  retroactive  effect  of 
the  Federal  Income  Tax  Act  of  1913 
was  not  unconstitutional,  since  the 
date  of  retroactivity  did  not  extend 
beyond  the  time  when  the  16th  Amend- 
ment to  the  Federal  Constitution  be- 
came effective) ;  Tyee  Realty  Co.  v< 
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Anderson  (1916)  240  U  S.  116,  60  L. 
«d.  SH  S6  Sup.  Ct  Rep.  281  (holding 
same  as  precjeding  case) ;  Lynch  t. 
Hornby  (1918)  247  U.  S.  339,  62  L.  ed. 
1149,  38  Sup.  Ct.  Rep.  543  (citing  the 
Brushaber  Case  with  approval) ; 
Woods  V.  Lewellyn  (1918)  164  C.  C.  A. 
218,  252  Fed.  106  (following  the 
Brushaber  Case). 

Whatever  the  law  may  be  where 
there  is  no  express  constitutional  pro- 
hibition  against  the  passage  of  retro- 
spective laws,  it  seems  that,  under  a 
constitutional  provision  that  no  law 
retrospective  in  its  operation  shall  be 
passed,  an  income  tax  law  cannot  in- 
clude in  its  operation  income  received 
prior  to  its  passage.  This  rule  was 
laid  down  in  the  reported  case  (Smith 
V.  DntCKX,  ante.  510),  which  distin- 
guished the  caaes  which  arrive  at  a 
contrary  conclusion  on  the  ground 
that  they  all  arose  in  jurisdictions 
where  laws  having  a  retroactive  effect 
were  not  prohibited  by  express  consti- 
tutional provision.  The  case  of  State 
v.  Galveston.  H.  &  S.  A.  R.  Co.  (1906) 
100  Tex.  163,  97  S.  W.  71,  which  is  aet 


out  and  quoted  with  approval  in  the 
reported  case  (SMrrH  v.  DmcKX),  was 
reversed  on  another  point  in  (1908) 
210  U.  S.  217,  62  L.  ed.  1031,  28  Sup. 
Ct.  Rep.  638. 

In  the  reported  case  (Smith  v. 
DiBCKX)  it  was  also  held  that  the  un- 
constitutionality of  the  provisions  of 
a  statute  increasing  the  tax  rate  upon 
income  earned  prior  to  the  Amend- 
ment did  not  prevent  the  collection  of 
the  tax  provided  for  by  the  original 
law,  on  income  earned  during  that 
part  of  the  year  which  had  passed  at 
the  time  of  the  enactment  of  the  un- 
constitutional amendment. 

In  Murchison  v.  McNeill  (1864)  60 
N.  C.  (1  Winst.  L.)  220,  it  was  held 
that  a  statute  effective  February  11, 
1863,  which  imposed  a  net  profits  tax, 
payable  annually,  upon  certain  cor- 
porations carrying  on  their  business 
from  and  after  January  1,  1863,  did 
not  apply  to  profits  made  between 
January  1  and  February  11,  and  there- 
fore that  it  was  not  unconstitutional. 

G.  J.  C. 


WALTER  EVANS,  Plff.  in  Err., 

V. 

J.  ROGERS  GORE,  Acting  Collector,  etc.  ' 
United  Statea  Supreme  Cwirt^JMne  1,  1090. 
(263  U.  S.  245,  64  L.  ed.  887,  40  Sup.  Ct  Rep.  650.) 

Internal  revenue  —  salaries  of  Federal  jadgres. 

1.  A  Federal  distinct  judge  could  not,  consistently  with  the  provision 
of  U.  S.  Const,  art  3,  that  all  Federal  judges  shall,  at  stated  times,  receive 
for  their  services  a  compensation  "which  shall  not  be  diminished  during 
their  continuance  in  oflBce,"  be  subjected  to  an  income  tax  imposed  under 
the  16th  Amendment  in  respect  of  his  salary  as  such  judge. 

[See  note  on  this  question  beginning  on  page  532.] 

Judges  —  compensation  —  diminution    grant  but  as  a  limitation  imposed  in 
during  continuance  in  oflBce.  the  public  interest 

2.  The    constitutional    prohibition    ,  , 

against  the  diminution  of  salaries  of  internal  revenue  —  income  tax  —  pur- 
Federal  judges  during  continuance  in  pose  -  of  constitutional  Amendment, 
office  is  to  be  construed  not  as  a  private       3.  The  Income  Tax  Amendment  to 
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tend  the  taxing  power  to  new  or  ex-  laid  on  income  from  whatever  source 

cepted  subjects,  but  merely  removes  all  derived, 

occasion  otherwise  existing  for  an  ap-  [See  26  R.  C.  L.  146.]  ' 

(Holmes  and  Brandeis,  JJ.,  dissent.) 


Gbrob  to  the  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of -Kentucky  to  review  a  judgment  in  favor  of  defendant  in  a  suit  to 
recover  back  a  portion  of  the  income  tax  paid  by  the  plaintiff  Federal  dis- 
trict judge.  Reversed, 

The  facta  are  stated  in  the  opinion  of  the  court. 

Messrs.  William  Marshall  Bullitt,    bar.  136  U.  S.  319,  320.  34  L.  ed.  457. 


Edmund  F.  Trabne,  Frank  P.  Straua, 
Howard  B.  Lee,  Helm  Bruce,  and  Mr. 
Walter  Evans  in  propria  persona,  for 
plaintiff  in  error: 

The  taxation  imposed  on  judicial  sal- 
aries diminishes  the  compensation  of 
the  judges. 

Atty.  Gen.  Hoar's  Opinion,  13  Ops. 
Atty.  Gen.  161 ;  Re  Taxation  of  Salaries 
of  Judges,  131  N.  C.  693,  42  S.  E.  970; 
Taney's  Letter,  157  U,  S.  701,  39  L.  ed. 
1166.  16  Sup.  Ct.  Rep.  ix.;  Pollock  v. 
Farmers'  Loan  &  T.  Co.  157  U.  S.  429, 
39  L.  ed.  759. 15  Sup.  Ct.  Rep.  673;  New 
Orleans  v.  Lea,  14  La.  Ann.  194;  Com. 
ex  rel.  Hepburn  v.  Mann,  5  Watte  &  S. 
403 ;  Com.  ex  rd.  Atty.  Gen.  v.  Mathues, 
210  Pa.  394,  69  Atl.  961;  Federalist, 
No.  79;  Story,  Const  §§  162»-1631; 
Kent,  Com.  pp.  293-295. 

The  power  to  tax  implies  the  power 
to  destroy. 

M'Culloch  T.  Maryland,  4  Wheat.  816, 
431,  4  L.  ed.  679.  607;  Collector  v.  Day 
(Buffington  v.  Day)  11  Wall.  113,  127, 
20  L.  ed.  122,  l26. 

The  16th  Amendment  can  in  no  way 
justify  or  support  that  provision  of 
the  Revenue  Act  the  constitutionality 
of  which  is  now  in  question. 

Brushaber  v.  Union  P.  R.  Co.  240  U. 
S.  I,  60  L.  ed.  493,  L.R.A.1917D,  414,  36 
Sup.  Ct.  Rep.  286,  Ann.  Cas.  1917B. 
713;  William  E.  Peck  &  Co.  v.  Lowe, 
247  U.  S.  166,  62  L.  ed.  1049,  88  Sup. 
Ct  Rep.  432;  Pollock  v.  Farmers'  Loan 
&  T.  Co.  157  U.  S,  429,  39  L.  ed.  759, 
16  Sup.  Ct.  Rep.  673;  Re  Debs,  168  U. 
S.  694,  39  L.  ed.  1106,  16  Sup.  Ct.  Rep. 
900;  Prout  t.  Starr,  188  U.  S.  543,  47 
L.  ed.  587,  23  Sup.  Ct.  Rep.  398;  Knowl- 
ton  V.  Moore,  178  U.  S.  41,  44  L.  ed. 
969.  20  Sup.  Ct  Rep.  747. 

Article  3,  §  1,  of  the  Constitution 
must  control. 

Weston  V.  Charleston,  2  Pet.  466,  7 
L.  ed.  487 ;  Pollock  v.  Farmers'  Loan  & 
T.  Co.  157  U.  S.  429,  39  L.  ed.  759,  15 
Sup.  Ct  Rep.  673;  Minnesota  v.  Bar- 


468,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct.  Rep.  862;  Dobbins  v.  Erie  County, 
16  Pet  436,  10  L.  ed.  1022;  CoUector 
V.  Day  (Buffington  v.  Day)  11  Wall. 
113,  20  L.  ed.  122. 

United  States  Const  art.  3,  §  1,  for- 
bids diminution  of  a  judge's  salary  dur- 
ing his  term  of  office,  and  the  law  for- 
bids a  thing  done  indirectJy  which  is 
forbidden  to  be  done  direct^. 

Brown  v.  Maryland,  12  Wheat  419, 
6  U  ed.  678;  Weston  v..  Charleston,  2 
Pet  449,  7  L.  ed.  481;  Cummings  v. 
Missouri.  4  Wall.  288,  18  L.  ed.  356; 
2  Co.  Inst  48.  202 ;  Broom,  Legal  Max- 
ims, 367;  Burrill,  Law  Diet  202;  Fair- 
bank  V.  United  States,  181  U.  S.  283. 
45  L.  ed.  862,  21  Sup.  Ct  Rep.  648,  15 
Am.  Crim.  Rep.  136. 

The  test  of  the  constitutionality  of  a 
statute  is  not  what  has  been  don^  but 
what  by  its  authority,  may  be  done 
under  it 

Ames  V.  People,  26  Colo.  109,  56  Pac 
666;  Eubank  v.  Richmond,  226  U.  S. 
137,  144,  67  L.  ed.  156,  169;  42  L.R.A 
(N.S.)  1123,  33  Sup.  Ct  Rep.  76,  Ann. 
Gas.  1914B,  192. 

The  power  to  tax  is  the  power  to  de- 
stroy. 

Brown  v.  Maryland,  12  Wheat  419, 
445,  6  L.  ed.  678,  687;  Austin  v.  Bos- 
ton, 7  Wall.  694,  19  L.  ed.  Veazie 
Bank  v.  Fenno,»8  Wall.  533,  19  L.  ed. 
482;  McCray  v.  United  States,  196  XI. 
S.  27,  49  L.  ed.  78,  24  Sup.  Ct  Rep. 
769,  1  Ann.  Cas.  561. 

It  is  the  duty  of  the  courts  to  "be 
watchful  for  the  constitutioiul  rights 
of  the  citizen,  and  against  any  stealthy 
encroachment  thereon. 

Fairbank  v.  United  States,  181  U.  S. 
283,  291,  45  L.  ed.  862,  866,  21  Sup.  a 
Rep.  648, 15  Am.  Crim.  Rep.  135;  Boyd 
v.  United  States,  116  U.  S.  616,  29  L 
ed.  746,  6  Sup.  Ct  Rep.  524;  Re  Debs, 
158  U.  S.  594,  39  L.  ed.  1106,  16  Sap. 
Ct.  Rep.  900. 
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Messrs.  A.  Mitchell  Palmer,  Attor- 
-ne7  General*  and  William  L.  Frieraon, 
Assistant  Attorney  General,  for  de- 
fendant in  error: 

The  principle  controlling  this  case 
has  been  clearly  settled  by  decisions  of 
this  court  in  cases  involvinsr  similar 
questions. 

Postal  Teleg.  Cable  Co.  t.  Adams,  155 
U.  S.  688,  695.  696,  39  L.  ed.  311,  315, 
316,  5  Inters.  Com.  R^.  1,  15  Sup.  Ct. 
Rep.  268,  360;  Atlantic  &  P.  Telesr.  Co. 
V.  Philadelphia,  190  U.  S.  160,  163,  47 
U  ed.  995,  999,  23  Sup.  Ct  Rep.  817; 
William  E.  Peck  &  Co.  v.  Lowe,  247 
U.  S.  165,  62  L.  ed.  1049,  38  Sup.  Ct. 
Rep.  432. 

The  mere  fact  that  a  part  of  a  judge'6 
salary  must  be  used  to  pay  a  tax  does 
not  render  the  tax  unconstitutional. 

Com.  ex  rel.  Hepburn  v.  Mann,  5 
Watts  &  S.  403;  William  E.  Peck  &  Co. 
V,  Lowe,  supra;  United  States  Glue  Co. 
V.  Oak  Cre^  247  U.  S.  321,  62  L.  ed. 
1136,  38  Sup.  Ct  Rep.  499,  Ann.  Gas. 
1918E,  748. 

Mr.  Justice  Van  Devanter  deliv- 
ered the  opinion  of  the  court: 

This  is  an  action  to  recover 
money  paid  under  protest  as  a  tax 
alleged  to  be  forbidden  by  tihe  Con- 
stitution. 

The  plaintiff  is  the  United  States 
district  judge  for  ^e  western  dis- 
trict of  Kentucky,  and  holds  that 
office  under  an  appointment  by 
the  President  made  in  1899,  with 
the  advice  and  consent  of  the  Sen- 
ate. The  tax  which  he  calls  in 
question  was  leyied  under  the  Act 
of  February  24,  1919,  chap.  ;8,  40 
Stat  at  L.  1062,  on  his  net  income 
for  the  year  1918,  as  computed 
under  that  act.  His  compensation 
or  salary  as  district  judge  was  in- 
cluded in  the  computation.  Had  it 
been  excluded,  he  would  not  have 
been  called  on  to  pay  any  income 
tax  for  that  year.  The  inclusion 
was  in  obedience  to  a  provision  in 
§  213,  requiring  the  computation  to 
embrace  all  gains,  profits,  income, 
and  the  like,  "including  in  the  case 
of  the  President  of  the  United 
States,  the  judges  of  the  Supreme 
and  inferior  courts  of  the  United 
States,  [and  others]  ...  the 
compensation  received  as  such." 
Whether  he  could  be  subjected  to 


such  a  tax  in  respect  of  his  salary, 
consistently  with  the  Constitution, 
is  the  matter  in  issue.  If  it  be  re- 
solved against  the  tax,  he  will  be 
entitled  to  recover  what  he  paid; 
otherwise  his  action  must  fail.  It 
did  fail  in  the  district  court.  262 
Fed.  550. 

The  Constitution  establishes 
three  great  co-ordinate  depart- 
ments of  the  national  government, 
— the  legislative,  the  executive, 
and  the  judicial, — and  distributes 
among  l^em  the  powers  confided  to 
that  government  by  the  people. 
Each  department  is  dealt  with  in  a 
separate  article,  the  legislative  in 
the  first,  the  executive  in  the  sec- 
ond, and  the  judicial  in  the  third. 
Our  present  concern  is  chiefly  with 
the  third  article.  It  defines  the  ju- 
dicial power,  vests  it  in  one  su- 
preme court  and  such  inferior 
courts  as  Congress  may. from  time 
to  time  ordain  and  establish,  and 
declares :  "The  Judges  both  of  the 
supreme  and  inferior  Courts,  shall 
hold  their  Oflfices  during  good  Be- 
havior, and  shall  at  stated  Times, 
receive  for  their  Services,  a  Com- 
pensation, which  shall  not  be  di- 
minished during  their  Continu- 
ance in  Office." 

The  plaintiff  insists  that  the  pro- 
vision in  §  213  which  subjects  him 
to  a  tax  in  respect  of  his  compen- 
sation as  a  judge  by  its  necessary 
operation  and  effect  diminishes 
that  compensation,  and  therefore  is 
repugnant  to  the  constitutional  lim- 
itation just  quoted. 

Stated  in  its  broadest  aspect,  the 
contention  involves  the  power  to 
tax  the  compensation  of  Federal 
judges  in  general, — and  also  the 
salary  of  the  President,  as  to  which 
the  Constitution  (art.  2,  §  1,  cl.  6) 
contains  a  similar  limitation.  Be- 
cause of.  the  individual  relation  of 
the  members  of  this  court  to  the 
question,  thus  broadly  stated,  we 
cannot  but  regret  that  its  solution 
falls  to  us;  and  this  although  each 
member  has  been  paying  the  tax  in 
respect  of  his  salary  voluntarily 
and  in  regular  course.  But  juris- 
diction of  the  present  case  cannot 
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be  declined  or  renounced.  The 
plaintiff  was  entitled  -by  law  to  in- 
voke our  decision  on  the  question 
as  respects  his  own  compensation, 
in  which  no  other  judge  can  have 
any  direct  personal  interest;  and 
there  was  no  other  appellate  tribu- 
nal to  which,  under  the  law,  he  could 
go.  He  brought  the  case  here  in  due 
course,  the  govemnjent  joined  him 
in  asking  an  early  determination  of 
the  question  involved,  and  both  have 
been  heard  at  the  bar  and  through 
printed  briefs.  In  this  situation, 
the  only  course  open  to  us  is  to  con- 
sider and  decide  the  cause, — a  con- 
clusion supported  by  precedents 
reaching  back  many  years.  More- 
over, it  appears  that,  when  this  tax- 
ing provision  was  adopted.  Congress 
regarded  it  as  of  uncertain  consti- 
tutionality, and  both  contemplated 
and  intended  thAt  the  question 
should  be  settled  by  us  in  a  case  like 
this.i 

With  what  purpose  does  the  Con- 
stitution provide  that  the  compensa- 
tion of  the  judges  "shall  not  be  di- 
minished during  their  continuane  in 
office?"  Is  it  primarily  to  benefit 
the  judges,  or  rather  to  promote  the 
public  weal  by  giving  them  that  in- 
dependence which  makes  for  an  im- 
partial and  courageous  discharge  of 
the  judicial  function?  Does  the 
provision  merely  forbid  direct  dim- 
inution, such  as  expressly  reducing 
the  compensation  from  a  greater  to 
a  less  sum  per  year,  and  thereby 
leave  the  way  open  for  indirect,  yet 
effective,  diminution,  such  as  with- 
holding or  calling  back  a  part  as  a 
tax  on  the  whole?  Or  does  it  mean 
that  the  judge  shall  have  a  sure  and 

>  See  Honae  Report,  No.  767,  p.  29,  65th 
Cong.  2d  Sess.;  Senate  Report.  No.  617, 
p.  6,  65th  Cong.  3d  Seas.  And  see  Cong.' 
Record,  vol.  66,  p.  10,370,  where  the  chalr- 
nuin  of  the  House  Conunittee,  in  asking 
tiie  adoption  of  the  provision,  said:  **I 
wish  to  say,  Mr.  Chairman,  that  while 
there  is  considerable  doubt  as  to  the  con- 
stitutionality of  taxing  .  .  .  Federal 
Judges*  or  the  President's  salaries,  .  .  . 
we  cannot  settle  it;  we  have  not  the  power 
to  settle  it.  No  power  in  the  world  can 
settle  it  except  the  Supreme  Court  of  Hie 
United  States.  Let  us  raise  it,  as  we  have 


continuing  right  to  the  compensa^ 
tion,  whereon  he  confidently  may 
rely  for  his  support  during  his  con- 
tinuance in  office,  so  that  he  need 
have  no  apprehension  lest  his  situa- 
tion in  this  regard  may  be  changed 
to  his  disadvantage? 

The  Constitution  was  framed  on 
the  fundamental  theory  that  a  larg- 
er measure  of  liberty  and  justice 
would  he  assured  by  vesting  the 
three  great  powers— the  legislative, 
the  executive,  and  the  judicial — in 
separate  departments,  each  relative- 
ly independent  of  the  others ;  and  it 
was  recognized  that  without  this 
independence — ^if  it  was  not  made 
both  real  and  enduring — ^the  separa- 
tion would  fail  of  its  purpose.  All 
agreed  that  restraints  and  checks 
must  be  imposed  to  secure  the  requi- 
site measure  of  independence;  for 
otherwise  the  legislative  depart- 
ment, inherently  the  strongest, 
might  encroach  on  or  even  come  to 
dominate  the  others,  and  the  judi- 
cial, naturally  the  weakest,  might  be 
dwarfed  or  swayed  by  the  other  two, 
especially  by  the  legislative.  ■ 

The  particular  need  for  making 
the  judiciary  independent  was  elab- 
orately pointed  out  by  Alexander 
Hamilton  in  the  Federalist,  No.  78, 
from  which  we  excerpt  the  follow- 
ing: 

"The  executive  not  only  dipenses 
the  honors,  but  holds  the  sword  of 
the  community;  the  legislature  not 
only  ^commands  the  purse,  but  pre* 
scribes  the  rules  by  which  the  duties 
and  rights  of  every  citizen  are  to  be 
regulated;  the  judiciary,  on  the  con- 
trary, has  no  influence  over  either 
the  sword  or  the  purse;  no  direction 

done,  and  let  it  be  tested,  and  it  can  only 
he  done  by  someone  protesting  his  tax  and 
taking  an  appeal  to  the  Supreme  Court" 
And  again:  "I  think  really  that  every 
man  who  has  a  doubt  about  this  can  very 
well  vote  for  it  and  take  the  advice  of  the 
gentleman  from  Pennsylvania  [Mr.  Gra- 
ham], which  was  sound  then  and  ia  sound 
now,  that  this  question  ought  to  be  raised 
by  Congress,  the  only  power  tiiat  can  raise 
it,  in  order  that  it  may  be  tested  in  the 
Supreme  Court,  the  only  power  that  can 
decide  it." 
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either  of  the  stren^h  or  of  the 
wealth  of  the  society ;  and  can  take 
no  active  resolution  whatever.  It 
may  truly  be  said  to  have  neither 
force  nor  will,  but  merely  judg- 
ment. .  .  ,  This  simple  view  of 
the  matter  suggests  several  impor- 
tant consequences :  It  proves  incon- 
testably  that  the  judiciary  is  be- 
yond comparison  the  weakest  of  the 
three  departments  of  power ;  that  it 
can  never  attack  with  success  either 
of  the  other  two ;  and  that  all  pos- 
sible care  is  requisite  to  enable  it  to 
defend  itself  against  their  attacks." 

"The  complete  independence  of 
the  courts  of  justice  is  peculiarly  es- 
sential in  a  limited  Constitution. 
By  a  limited  Constitution  I  under- 
stand one  which  contains  certain 
specified  exceptions  to  the  legislative 
authority;  such,  for  instance,  as 
that  it  shall  pass  no  bills  of  at- 
tainder, no  ex  post  facto  laws,  and 
the  like.  Limitations  of  this  kind  can 
be  preserved  in  practice  in  no  other 
way  than  through  the  medium  of  the 
courts  of  justice,  whose  duty  it  must 
be  to  declare  all  acts  contrary  to  the 
manifest  tenor  of  the  Constitution 
void.  Without  this,  all  the  reserva- 
tions of  particular  rights  or  priv- 
ileges would  amount  to  nothing." 

At  a  later  period  John  Marshall, 
whose  rich  experience  as  lawyer, 
legislator,  and  chief  justice  enabled 
him  to  speak  as  no  one  else  could, 
tersely  said  (Debates  Va.  Conv. 
1829-1831,  pp.  616,  619) : 

"Advert,  sir,  to  the  duties  of  a 
judge.  He  has  to  pass  between  the 
government  and  the  man  whom  that 
government  is  prosecuting:  between 
the  moat  powerful  individual  in  the 
commiutity,  and  the  poorest  and 
most  unpopular.  It  is  of  the  last  im- 
portance that,  in  the  exercise  of 
these  duties,  he  shculd  observe  the 
utmost  fairness.  Need  I  press  the 
necessity  of  this?  Does  not  every 
man  feel  that  his  own  personal  se- 
curity and  the  security  of  his  prop- 
erty depends  on  that  fairness  ?  The 
Judicial  Department  comes  home  in 
its  effects  to  every  man's  fireside:  it 
passes  on  his  property,  his  reputa- 
tion, his  life,  his  all.  Is  it  not  to  the 
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last  degree  important  that  he  should 
be  rendered  perfectly  and  complete- 
ly independent,  with  nothing  to  influ- 
ence or  control  him  but  God  and  his 
conscience?  ...  I  have  always 
thought,  from  my  earliest  youth  till 
now,  that  the  greatest  scourge  an 
angry  Heaven  ever  inflicted  upon  an 
ungrateful  and  sinning  people  was 
an  ignorant,  a  corrupt,  or  a  de- 
pendent judiciary." 

More  recently  the  need  for  this 
independence  was  illustrated  by  Mr. 
Wilson,  now  the  President,  in  the 
following  admirable  statement: 

"It  is  also  necessary  that  there 
should  be  a  judiciary  endowed  with 
substantial  and  independent  powers, 
and  secure  against  all  corrupting  or 
perverting  influences;  secure,  also, 
against  the  arbitrary  authority  of 
the  administrative  heads  of  the  gov- 
ernment. 

"Indeed,  there  is  a  sense  in  which 
it  may  be  said  that  the  whole  effi- 
cacy and  reality  of  constitutional 
government  resides  in  its  courts. 
Our  definition  of  liberty  is  that  it  is 
the  best  practicable  adjustment  be- 
tween the  powers  of  the  government 
and  the  privileges  of  the  individual." 

"Our  courts  are  the  balance  wheel 
of  our  whole  constitutional  system; 
and  ours  is  the  only  constitutional 
system  so  balanced  and  controlled. 
Other  constitutional  systems  lack 
complete  poise  and  certainty  of 
operation  because  they  lack  the  sup- 
port and  interpretation  of  authori- 
tative, undisputable  courts  of  law. 
It  is  clear  beyond  all  need  of  exposi- 
tion that  for  the  definite  mainte- 
nance of  constitutional  understand- 
ings it  is  indispensable,  alike  for  the 
preservation  of  the  liberty  of  the  in- 
dividual and  for  the  preservation  of 
the  integrity  of  the  powers  of  the 
government,  that  there  should  be 
some  nonpolitical  forum  in  which 
those  imderstandings  can  be  impar- 
tially debated  and  determined. 
That  forum  our  courts  supply. 
There  the  individual  may  assert  his 
rights;  there  the  government  must 
accept  definition  of  its  authority. 
There  the  individual  may  challenge 
the  legality  of  governmental  action 
and  have  it  adjudged  by  the  test  of 
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fundamental  principles,  and  that  test 
the  government  must  abide;  there 
the  government  can  check  the  too 
aggressive  self-assertion  of  the  in- 
dividual and  establish  its  power 
upon  lines  which  aU  can  compre- 
hend and  heed.  The  constitutional 
powers  of  the  courts  constitute  the 
ultimate  safeguard  alike  of  indi- 
vidual privilege  and  of  governmen- 
tal prerogative.  It  is  in  this  sense 
that  our  judiciary  is  the  balance 
wheel  of  our  entire  system;  it  is 
meant  to  maintain  that  nice  adjust- 
ment between  individual  rights  and 
governmental  powers  which  consti- 
tutes political  liberty."  Constitu- 
tional Government  in  the  United 
States,  pp.  17,  142. 

Conscious  of  the  nature  and  scope 
of  the  power  being  vested  iti  the 
national  courts,  recognizing  that 
the^  would  be  charged  with  respon- 
sibilities more  delicate  and  import- 
ant than  any  ever  before  coniEided  to 
judicial  tribunals,  and  appreciating 
that  they  were  to  be,  in  the  words  of 
George  Washington,*  "the  keystone 
of  our  political  fabric,"  the  conven- 
tion with  unusual  accord  incorpo- 
rated in  the  Constitution  the  provi- 
sion that  the  judges  "shall  hold 
their  offices  during  good  behavior, 
.  and  shall  at  stated  times  receive  for 
their  services  a  compensation  which 
shall  not  be  diminished  during  their 
continuance  in  office."  Can  there  be 
any  doubt  that  the  two  things  thus 
coupled  in  place — the  clause  in  re- 
spect of  tenure  during  good  beha- 
vior and  that  in  respect  of  an  un- 
diminishable  compensation — were 
equally  coupled  in  purpose?  And  is 
it  not  plain  that  their  purpose  was 
to  invest  the  judges  with  an  inde- 
pendence in  keeping  with  the  deli- 
cacy and  importance  of  their  task, 
and  with  the  imperative  need  for  its 
impartial  and  fearless  performance? 
Mr.  Hamilton  said  in  explanation 
and  support  of  the  provision  (Fed- 
eralist, No,  79) :  "Next  to  perma- 
nency in  office,  nothing  can  con- 
tribute more  to  the  independence  of 
the  judges  than  a  fixed  provision  for 

*  Sparks'B  Washington,  vol.  X.  pp.  35, 
36. 


their  support.  ...  In  the  gener- 
al course  of  human  nature,  a  power 
over  a  man's  subsisteitce  amounts  to 
a  power  over  his  iviU.  .  .  .  The 
enlightened  friends  to  good  govern- 
ment in  every  state  have  seen  cause 
to  lament  the  want  of  precise  and 
e^^licit  precautions  in  the  state  con- 
stitutions on  this  head.  Some  of 
these,  indeed,  have  declared  that 
permanent  salaries  should  be  estab- 
lished for  the  judges;  but  the  ex- 
periment has  in  some  instances 
shown  that  such  expressions  are  not 
sufficiently  definite  to  preclude  legis- 
lative evasions.  Something  still 
more  positive  and  unequivocal  has 
been  evinced  to  be  requisite.  .  .  . 
This  provision  for  the  support  of 
the  judges  bears  every  mark  of  pru- 
dence and  efficacy;  and  it  may  be 
safely  affirmed  that,  together  with 
the  permanent  tenure  of  their 
offices^  it  affords  a  better  prospect  of 
their  independence  than  is  discover- 
able in  the  constitutions  of  any  of 
the  states  in  regard  to  their  own 
judges."  The  several  commentators 
on  the  Constitution  have  adopted 
and  reiterated  this  view,* — Judge 
Stoiy  adding :  "Without  this  provi- 
sion [as  to  an  undiminishable  com- 
pensation], the  other,  as  to  the  ten- 
ure of  office,  would  have  been  utter- 
ly nugatory,  and  indeed  a  mere 
mockery;"  and  Chancellor  Kent  ob- 
serving; "It  tends,  also,  to  secure 
a  succession  of  learned  men  on  ttie 
bench,  who,  in  consequence  of  a  cer- 
tain undiminished  support,  are  en- 
abled and  induced  to  quit  ^e  lucra- 
tive pursuits  of  private  business  for 
tile  duties  of  Uiat  important  sta- 
tion." 

These  considerations  make  it  very 
plain,  as  we  think,  that  the  primary 
purpose  of  the  prohibition  against 
diminution  was  not  to  benefit  the 
judges,  but,  like  the  clause  in  re: 
spect  of  tenure,  to  attract  good  and 
competent  men  to  the  bench,  and  to 
promote  that  independence  of  ac- 
tion and  judgment  which  is  essen- 
tial to  the  maintenance  of  the  guar- 

»2  Story,  §  1628;  1  Kent,  Com.  *294;  1 
Wilson,  Works,  410,  411;  2  Tucker.  §  364; 
Miller,  340-343;  1  Carson,  Sup.  Ct.  6. 


Digitized  by  Google 


EVANS 

{»SS  V.  8.  tiSt  «i  L.  ed. 

anties,  limitations,  and  pervading 
principles  of  the  Constitution,  and 
to  the  administration  of  justice 
without  respect  to  persons,  and 
with  equal  concern  for  the  poor  and 
the  rich.  Such  being  its  purpose,  it 
is  to  be  construed,  not  as  a  private 
grant,  but  as  a  lim- 
iSK;.tio—  itation  imposed  in 
diHisBiion         the  pubhc  mterest; 

in  other  words,  not 
restrictively,  but  in 
accord  with  its  spirit  and  the  prin- 
ciple on  which  it  proceeds. 

Obviously,  diminution  may  be 
effected  in  more  ways  than  one. 
Some  may  be  direct  and  others  in- 
direct, or  even  evasive,  as  Mr. 
Hamilton  suggested.  But  all  which, 
by  tiieir  necessary  operation  and 
effect,  withhold  or  take  from  the 
judge  a  part  of  that  which  has  been 
promised  by  law  for  his  services, 
must  be  regarded  as  within  the  pro- 
hibition. Nothing  short  of  this  will 
give  full  effect  to  its  spirit  and  prin- 
ciple. Here  the  plaintiff  was  paid 
ttie  full  compensation,  but  was  sub- 
jected to  an  involuntary  obligation 
to  pay  back  a  part,  and  the  obliga- 
tion was  promptly  enforced.  Of 
what  avail  to  him  was  the  part 
which  was  paid  with  one  hand  and 
then  taken  back  with  the  other? 
Was  he  not  placed  in  practically  the 
same  situation  as  if  it  had  been 
withheld  in  the  first  instance?  Only 
hy  subordinating  substance  to  mere 
fbrm  could  it  be  held  that  his  com- 
pensation was  not  diminished.  Of 
course,  the  conclusion  that  it  was 
diminished  is  the  natural  one.  This 
is  illustrated  in  Dobbins  v.  Erie 
County,  16  Pet.  435,  450,  10  L.  ed. 
1022,  1027,  which  involved  a  tax 
charged  under  a  law  of  Pennsyl- 
vania against  a  revenue  officer  of  the 
United  States  who  was  a  citizen  and 
resident  of  that  state.  The  tax  was 
adjusted  or  proportioned  to  his  com- 
pensation, and  the  state  court  sus- 
tained it.  7  Watts,  513.  In  revers- 
ing that  decision,  this  court,  after 
showing  that  the  compensation  had 
been  fixed  by  a  law  of  Congress, 
said:  "Does  not  a  tax,  then,  by  a 
state  upon  the  office,  diminishing 
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887,  40  Bup.  Ot.  Rep.  S50.) 

the  recompense,  conflict  with  the 
law  of  the  United  States,  which  se- 
cures it  to  the  officer  in  its  entire- 
ness?  It  certainly  has  such  an 
effect ;  and  any  law  of  a  state  impos- 
ing such  a  tax  cannot  be  constitu- 
tional." 

But  it  is  urged  that  what  the 
plaintiff  was  made  to  pay  back  was 
an  income  tax^  and  that  a  like  tax 
was  exacted  of  others  engaged  in 
private  employment. 

If  the  tax  in  respect  of  his  com- 
pensation be  prohibited,  it  can  find 
no  justification  in  the  taxation  of 
other  income  as  to  which  there  is  no 
prohibition;  for,  of  course,  doing 
what  the  Constitution  permits  gives 
no  license  to  do  what  it  prohibits. 

The  prohibition  is  general,  con- 
tains no  excepting  words,  and  ap- 
pears to  be  directed  against  all  dim- 
inution, whether  for  one  purpose  or 
another;  and  the  reasons  for  its 
adoption,  as  publicly  assigned  at 
the  time  and  commonly  accepted 
ever  since,  make  with  impelling 
force  for  the  conclusion  that  the 
fathers  of  the  C<m3titution  intended 
to  prohibit  diminution  by  taxation 
as  wen  as  otherwise,— that  tiiey  re- 
garded the  independence  of  the 
judges  as  of  far  greater  impor- 
tance than  any  revenue  that  could 
come  from  taxing  their  salaries. 

True,  the  taxing  power  is  conq>re- 
hensive  and  acknowledges  few  ex- 
ceptions. But  that  there  are  excep- 
tions, besides  the  one  we  here  recog- 
nize and  sustain,  is  well  settied.  In 
Collector  v.  Day  (Buffington  v. 
Day)  11  Wall.  113,  20  L.  ed.  122,  it 
was  held  that  Congress  could  not 
impose  an  income  tax  in  respect  of 
the  salary  of  a  judge  of  a  state 
court;  in  Pollock  v.  Farmers'  Loan 
&  T.  Co.  157  U,  S.  429,  685,  601, 
652,  653,  39  L.  ed.  759,  820,  826, 
844,  15  Sup.  Ct.  Rep.  673,  it  was 
held — ^the  full  court  agreeing  on 
this  point — that  Congress  was  with- 
out power  to  impose  such  a  tax  in 
respect  of  interest  received  from 
bonds  issued  by  a  state  or  any  of  its 
counties  or  municipalities ;  and  in 
United  States  v.  Baltimore  &  0.  R. 
Co.  17  Wall.  322,  21  L.  ed.  597,  there 
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was  a  like  holding  as  to  municipal 
revenues  derived  by  the  city  of  Bal- 
timore from  its  ownership  of  stock 
in  a  railroad  company.  None  of 
those  decisions  was  put  on  any  ex- 
press prohibition  in  the  Constitu- 
tion, for  there  is  none;  but  all 
recognized  and  gave  effect  to  a  pro- 
hibition implied  from  the  independ- 
ence of  the  states  within  their  own 
spheres. 

When  we  consider,  as  was  done 
in  those  cases,  what  is  compre- 
hended in  the  congressional  power 
to  tax, — ^where  its  exertion  is  not 
directly  or  impliedly  interdicted, — 
it  becomes  additionally  manifest 
that  the  prohibition  now  under  dis- 
cussion was  intended  to  embrace 
and  prevent  diminution  through  the 
exertion  of  that  power ;  for,  as  this 
court  repeatedly  has  held,  the  pow- 
er to  tax  carries  with  it  "the  power 
to  embarrass  and  destroy;"  may  be 
applied  to  every  object  within  its 
range  "in  such  measure  as  Congress 
may  determine;"  enables  that  body 
"to  select  one  calling  and  omit  an- 
other, to  tax  one  class  of  property 
and  to  forbear  to  tax  another;"  and 
may  be  applied  in  different  ways  to 
different  objects  so  long  as  there  is 
"geographical  uniformity"  in  the 
duties,  imposts,  and  excises  im- 
posed, M'CuUoch  V.  Maryland,  4 
Wheat.  316,  431,  4  L.  ed.  579,  607; 
Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433, 
443,  19  L.  ed.  95,  98;  Austin  v.  Bos- 
ton. 7  Wall.  694,  699,  19  L.  ed.  224, 
226 ;  Yeazie  Bank  v.  Fenno,  8  Wall. 
633,  541,  648,  19  L.  ed.  482»  485, 
487;  Ki.owlton  v.  Moore,  178  U.  S. 
41,  92,  106,  44  L.  ed.  969,  990,  995, 
20  Sup.  Ct.  Rep.  747;  Treat  v. 
White,  181  U.  S.  264,  268,  269,  45 
L.  ed.  853-855,  21  Sup.  Ct.  Rep. 
611 ;  McCray  v.  United  States,  195 
U.  S.  27,  61,  49  L.  ed.  78,  97.  24 
Sup.  Ct.  Rep.  769,  1  Ann.  Cas.  661; 
Flint  V.  Stone  Tracy  Co,  220  U.  S. 
107,  158,  55  L.  ed.  389,  416,  31  Sup. 
Ct.  Rep.  342,  Ann,  Cas.  1912B, 
2312;  Billings  v.  United  States,  232 
U.  S.  261,  282,  58  L.  ed.  596,  605,  34 
Sup.  Ct.  Rep.  421;  Brushaber  v. 
Union  P,  R.  Co.  240  U.  S.  1,  24^26, 
60  L.  ed.  493,  504,  506,  L.RjV. 
1917D,  414,  36  Sup.  Ct.  Rep.  236, 
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Ann.  Cas.  1917B,  713.  Is  it  not, 
therefore,  morally  certain  that  tiie 
discerning  statesmen  who  framed 
the  Constitution,  and  were  so  sedu- 
lously bent  on  securing  the  inde- 
pendence of  the  judiciary,  intended 
to  protect  the  compensation  of  the 
judges  from  assault  and  diminution 
in  the  name  or  form  of  a  tax?  Could 
not  the  purpose  of  the  prohibition 
be  wholly  thwarted  if  this  avenue  of 
attack  were  left  open?  Certainly, 
there  is  nothing  in  the  words  of  the 
prohibition  indicating  that  it  is  di- 
rected against  one  legislative  power 
and  not  another;  and,  in  our  opinion, 
due  regard  for  its  spirit  and  princi- 
ple requires  that  it  be  taken  as  di- 
rected against  them  all. 

This  view  finds  support  in  rulings 
in  Pennsylvania,  Louisiana,  and 
North  Carolina,  made  under  like 
constitutional  restrictions  (Com.  ex 
rel.  Hepburn  v.  Mann,  5  Watts  &  S. 
403,  415,  et  seq.;*  New  Orleans  v. 
Lea,  14  La,  Ann.  194;  48  N.  C. 
Appx. ;  N.  C.  Public  Documents 
1899,  Doc.  No.  8,  p.  95;  Re  Taxation 
of  Salaries  of  Judges,  131  N.  C.  692. 
42  S.  E.  970;  Pumell  v.  Page,  133 
N.  C.  125,  45  S.  E.  534),  and  has 
strong  sanction  in  the  actual  prac- 
tice of  the  government,  to  which  we 
now  advert. 

No  attempt  was  made  to  tax  the 
compensation  of  Federal  judges 
prior  to  1862.  A  statute  of  that 
year,  July  1,  1862,  chap.  119,  §  86, 
12  Stat  at  L.  472,  with  its  amend- 
ments, subjected  Uie  salaries  of  all 
civil  oflicers  of  the  United  States  to 
an  income  tax  of  3  per  cent,  and  was 
construed  by  the  revenue  officers  as 
including  the  compensation  of  the 
President  and  the  judges.  Chief 
Justice  Taney,  the  head  of  the  ju- 

*  The  tax  condemned  was  levied  under  a 
provision  in  a  general  revenue  law,  charg- 
ing a  tax  of  2  per  cent  "upon  all  salaries 
and  emolomeDts  of  office,  created  or 
by  or  under  the  Constitution  or  laws  of 
this  commonwealth,  and  by  or  under  may 
incorporation,  institution,  or  company  in- 
corporated by  1^  said  commonwealUi, 
where  such  salaries  or  emoluments  exceed 
¥200."  Act  No.  232,  8  2,  Pa.  Laws  1840, 
p.  613;  Act  No.  117.  S  9.  Fa.  Laws  1841, 
p.  SIO. 
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diciary,  wrote  to  the  Secretary  of 
the  Treasury  a  letter  of  protest 
(157  U.  S.  701,  39  L.  ed.  1155,  15 
Sup.  Ct  Bep.  ix.)  based  on  the  pro- 
hilution  we  are  considering,  and  in 
the  course  of  the  letter  said : 

"The  act  in  question,  as  you  inter- 
pret it,  diminishes  the  compensation 
of  every  judge  3  per  cent,  and  if  it 
can  De  diiriinished  to  that  extent  by 
the  name  of  a  tax,  it  may,  in  the 
same  way,  be  reduced  from  time  to 
time,  at  the  pleasure  of  the  legisla- 
ture. 

"The  judiciary  is  one  of  the  three 
great  departments  of  the  govem- 
met,  created  and  established  by  the 
Constitution.  Its  duties  and  powers 
are  specifically  set  forth,  and  are  of 
a  character  that  requires  it  to  be 
perfectly  independent  of  the  two 
other  departments,  and  in  order  to 
place  it  beyond  the  reach  and  above, 
even  the  suspicion  of  any  such  influ- 
ence, the  power  to  reduce  their  com- 
pensation is  expressly  withheld 
&om  Congress,  and  excepted  from 
their  powers  of  legislation. . 

"I^anguage  could  not  be  more 
plain  than  that  used  in  the  Constitu- 
tion. It  is,  moreover,  one  of  its 
most  important  and  essential  provi- 
sions. For  the  articles  which  limit 
the  powers  of  the  legislative  and 
executive  branches  of  the  govern- 
ment, and  those  which  provide  safe- 
guards for  the  protection  of  the  citi- 
zen in  his  person  and  property, 
would  be  of  little  value  without  a  ju- 
diciary to  uphold  and  maintain 
them,  which  was  free  from  every  in- 
fluence, direct  or  indirect,  that 
might  by  possibility  in  times  of 
political  excitement  warp  their 
judgments. 

"Upon  these  grounds  I  regard  an 
act  of  Congress  retaining  in  the 
Treasury  a  portion  of  the  compen- 
sation of  the  judges,  as  unconstitu- 
tional and  void." 

The  collection  of  the  tax  pro- 
ceeded, and,  at  the  suggestion  of  the 
Chief  Justice,  this  court  ordered  his 
protest  spread  on  its  records.  In 
1869  the  Secretary  of  the  Treasury 
referred  the  question  to  the  Attor- 
ns General  (Judge  Hoar) ,  and  that 
officer  rendered  an  opinion  in  sub- 
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stantial  accord  with  Chief  Justice 
Taney's  protest,  and  also  advised 
that  the  tax  on  the  President's  com- 
pensation was  likewise  invalid.  13 
Ops.  Atty.  Gen.  161.  The  tax  on  the 
compensation  of  the  President  and 
the  judges  was  then  discontinued, 
and  the  amounts  theretofore  col- 
lected were  all  refunded, — a  part 
through  administrative  channels  and 
a  part  through  the  action  of  the  court 
of  claims  and  ensuing  appropriations 
by  Congress.  Wayne  v.  United 
States,  26  Ct.  CI.  274;  Act  of  July 
28,  1892,  chap.  311,  27  Stat,  at  L. 
306.  Thus  the  Secretary  of  the 
Treasury,  the  accounting  officers, 
the  court  of  claims,  and  Congress 
accepted  and  gave  effect  to  the  view 
expressed  by  the  Attorney  General. 
In  the  Income  Tax  Act  of  August 
27,  1894,  chap.  349,  §§  27  et  seq.,  28 
Stat,  at  L.  509,  nothing  was  said 
about  the  compensation  of  the 
judges;  but  Mr.  Justice  Field  re- 
garded it  as  included,  and  gave  that 
as  one  reas^on  for  joining  in  the  de- 
cision holding  the  act  unconstitu- 
tional. 157  U.  S.  604-606.  On  the 
rehearing  the  Attorney  General 
(Mr.  Olney)  frankly  said  in  his 
brief:  "lliere  has  never  been  a 
doubt  since  the  opinion  of  Attorney 
General  Hoar  that  the  salaries  of 
the  President  and  judges  were  ex- 
empt." Thp  Income  Tax  Acts  of 
October  3,  1913,  September  8,  1916, 
and  October  3,  1917  (chap.  16,  38 
Stat  at  L.  168;  chap.  463,  39  Stat 
at  L.  758;  chap.  63,  40  SUt  at  L. 
329),  severally  excepted  the  com- 
pensation of  the  judges  then  in 
office, — also  that  of  the  President 
for  the  then  current  term.  In  short, 
during  a  period  of  more  than  one 
hundred  and  twenty  years  there  was 
but -a  single  real  attempt  to  tax  the 
judges  in  respect  of  their  compensa- 
tion, and  that  attempt  soon  was  dis- 
approved and  pronounced  untenable 
by  the  concurring  action  of  judicial, 
executive,  and  legislative  officers. 
And  so  it  is  apparent  that  in  the  ac- 
tual practice  of  the  government  the 
prohibition  has  been  construed  as 
embracing  and  preventing  diminu- 
tion by  taxation. 
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Does  the  16th  Amendment  au- 
thorize and  support  this  tax  and  the 
attendant  diminution ;  that  is  to  say» 
does  it  bring  within  the  taxing  pow- 
er subjects  theretofore  excepted  ? 
The  court  below  answered  in  the 
negative;  and  counsel  for  the  gov- 
ernment say:  "It  is  not,  in  view  of 
recent  decisions,  contended  that  this 
Amendment  rendered  anything  tax- 
able as  income  that  was  not  so  tax- 
able before."  We  might  rest  tJie 
matter  here,  but  it  seems  better  that 
our  view  and  ttie  reasons  therefor 
be  stated  in  this  opinion,  even  if 
there  be  some  repetition  of  what  re- 
cently has  been  said  in  other  cases. 

Preliminarily  we  observe  that, 
unless  there  be  some  real  conflict  be- 
tween the  16th  Amendment  and  the 
prohibition  in  article  3,  §  1,  making 
the  compensation  of  the- judges  un- 
diminishable,  effect  must  be  given 
to  the  latter  as  well  as  to  the  for- 
mer ;  and  also  that  a  purpose  to  de- 
part from  or  imperil  a  constitution- 
al principle  so  widely  esteemed  and 
so  vital  to  our  system  of  govern* 
ment  as  the  independence  of  the  ju- 
diciary is  not  lightly  to  be  assumed. 

In  Knowlton  v.  Moore,  178  U.  S. 
95,  44  L.  ed,  991,  20  Sup.  Ct.  Rep. 
747,  this  court  said :  "The  necessi- 
ties which  gave  birth  to  the  Con- 
stitution, the  controversies  which, 
preceded  its  formation,  and  the 
conflicts  of  opinion  which  were 
settled  by  its  adoption,  may  proper- 
ly be  taken  into  view  for  the  pur- 
pose of  iracing  to  its  source  any 
particular  provision  of  the  Consti- 
tution, in  order  thereby  to  be  en- 
abled to  correctly  interpret  its 
meaning."  This  sound  rule  is  as  ap- 
plicable to  the  Amendments  as  to 
the  provisions  of  the  original  Con- 
stitution. 

Let  us  turn,  then,  to  the  circum- 
stances in  which  this  Amendment 
was  proposed  and  ratified,  and  to 
the  controversy  it  was  intended  to 
settle.  By  the  Constitution  all  di- 
rect taxes  were  required  to  be  ap- 
portioned among  the  several  states 
according  to  their  population,  as 
ascertained  by  a  census  or  enumer- 
ation (art.  1,  §  2,  cl.  3,  and  §  9, 
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4),  but  no  such  requirement  was  im- 
posed as  to  other  taxes.  And  apart 
from  capitation  taxes,  with  vmich 
we  now  are  not  concerned,  no  rule 
was  given  for  determining  what 
taxes  were  direct  and  therefore  to 
be  apportioned,  or  what  were  in- 
direct and  not  within  that  require- 
ment. Controversy  ensued  and  ul- 
timately centered  around  the  right 
classification  of  income  from  tax- 
able real  estate  and  from  invest- 
ments in  taxable  personal  property. 
The  matter  then  came  before  this 
court  in  Pollock  v.  Farmers'  Loan 
&  T.  Co.  157  U.  S.  429, 39  L.  ed.  759, 
15  Sup.  Ct.  Rep.  673;  158  U.  S.  601, 
39  L.  ed.  1108, 15  Sup.  Ct  Rep.  912; 
and  the  decision,  when  announcjBd, 
disclosed  that  the  same  diffennces 
in  opinion  existing  dsewhere  were 
shared  by  the  members  of  the  court 
— ^five,  the  controlling  number,  re- 
garding a  tax  on  such  income  as  in 
effect  a  direct  tax  on  the  property 
from  which  it  arose,  and  therefore 
as  requiring  apportioimient,  and 
four  regarding  it  as  indirect  and  not 
to  be  apportioned.  Much  of  tiw 
law  then  under  consideration  had 
been  framed  according  to  the  latter 
view,  and  because  of  this  and  the 
adjudged  inseparability  of  other 
portions  the  entire  law  was  held  in- 
valid. Afterwards,  to  enable  Con- 
giess  to  reach  all  taxable  inoane 
more  conveniently  and  effectivdy 
than  would  be  possible  as  to  much  of 
it  if  an  apportionment  among  the 
states  were  essential,  the  16Ui 
Amendment  was  proposed  and  rati- 
fied. In  other  words,  the  purpose  of 
tiie  Amendment  was  to  eliminate  all 
occasion  for  such  an  apportionment 
because  of  the  source  from  which 
the  income  came, — a  change  in  no 
wise  affecting  the  power  to  tax,  but 
only  the  mode  of  exercising  it  The 
message  of  the  President*  recom- 
mending the  adoption  by  Congress 
of  a  joint  resolution  proposing  the 
Amendment,  the  delates*  on  the 
resolution  by  which  it  was  proposed, 

*  Cong.  Rec.,  vol.  44,  p.  3844. 

•Con?.  Bee.,  vfd.  44,  pp.  1568-1670, 
3377,  3900,  4067,  4106-4107,  4108-4121, 
4389-4441. 
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and  the  public  appeals/ — corre- 
sponding to  those  in  the  Federalist, 
—made  to  secure  its  ratification, 
leave  no  doubt  on  this  point.  And 
that  the  proponents  of  the  Amend- 
ment, in  drafting  it,  lucidly  and  apt- 
ly expressed  this  as  its  object,  is 
shown  by  its  words : 

"The  Congress  shall  have  to  lay 
and  collect  taxes  on  incomes,  from 
whatever  source  derived,  without 
apportionment  among  the  several 
states,  and  without  regard  to  any 
census  or  enumeration." 

True  Governor  Hughes,  of  New 
York,  in  a  message  laying  the 
Amendment  before  the  legislature  of 
that  state  for  ratification  or  rejec- 
tion, expressed  some  apprehension 
lest  it  might  be  construed  as  extend- 
ing the  taxing  power  to  income  not 
tucable  before:  but  his  message 
promptly  brought  forth  from  states- 
men who  participated  in  proposing 
the  Amendment  such  convincing  ex- 
positions of  its  purpose,'  as  here 
stated,  that  the  apprehension  was 
effectively  dispelled  and  ratification 
Mowed. 

Thus  the  genesis  and  words  of  the 
Amendment  unite  in  showing  that  it 
does  not  extend  the  taxing  power  to 
new  or  excepted 
.  sublects,  but  mere- 
'y-RViy—  ly  removes  all  occa- 
'  slon  otherwise  ex- 
isting for  an  appor- 
tionment among  tiie  states  of  taxes 
laid  on  income,  whether  derived 
from  one  source  or  another.*  And 
we  have  so  held  in  other  cases. 

In  Brushaber  v.  Union  P.  R.  Co. 
240  U.  S.  1,  60  L.  ed.  493,  L.R.A. 
1917D,  414,  36  Sup.  Ct.  Rep.  236, 
Ann.  Cas.  1917B,  713,  where  the 
purpose  and  effect  of  the  Amend- 
ment were  first  drawn  in  question, 
the  Chief  Justice  reviewed  at  length 
the  legislative  and  judicial  action 
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which  prompted  ij»  adoption,  and 
then,  referring  to  its  text,  and 
speaking  for  a  unanimous  court,, 
said,  pp.  17,  18: 

"It  is  clear  on  the  face  of  this  text 
that  it  does  not  purport  to  confer 
power  to  levy  income  taxes  in  a  gen- 
eric sense, — an  authority  already 
possessed  and  never  questioned, — or 
to  limit  and  distinguish  between  one 
kind  of  income  taxes  and  another,, 
but  that  the  whole  purpose  of  the 
Amendment  was  to  relieve  all  in- 
come taxes  when  imposed  from  ap- 
portionment from  a  consideration 
of  the  source  whence  the  income 
was  derived.  Indeed,  in  the  light  of 
the  history  which  we  have  given  and 
ot  the  decision  in  the  Pollock  Case,, 
and  the  ground  upon  which  the  rul- 
ing in  that  case  was  based,  there  is- 
no  escape  from  tiie  conclusion  that 
the  Amendment  was  drawn  for  the 
purpose  of  doing  away  for  the  fu- 
ture with  the  principle  upon  which 
the  Pollock  Case  was  decided;  that 
is,  of  determining  whether  a  tax  on 
income  was  direct,  not  by  a  consid- 
eration of  the  burden  placed  on  tiie 
taxed  income  upon  which  it  directly 
operated,  but  by  taking  into  view 
the  burden  which  resulted  on  the 
property  from  which  the  income 
was  derived,  since  in  express  terms 
the  Amendment  provides  that  in- 
come taxes,  from  whatever  source 
the  income  may  be  derived,  shall  not 
be  subject  to  the  regulation  of  ap- 
portionment." 

What  was  there  said  was  re- 
affirmed and  applied  in  Stanton  v. 
Baltic  Min.  Co.  240  U.  S.  103,  112, 
113,  60  L.  ed.  546,  553,  554,  36  Sup. 
Ct.  Rep.  278,  and  William  E.  Peck 
&  Co.  v.  Lowe,  247  U.  S.  165, 172,  62 
L.  ed.  1049,  1050,  38  Sup.  Ct.  Rep. 
432,  and  in  Eisner  v.  Macomber,  252 
U.  S.  189,  64  L.  ed.  521,  9  AX.R. 
1670,  40  Sup.  Ct.  Rep.  189,  decided 


^Cong.  Rec.,  vol.  45,  pp.  1694-1699. 

2245-  2247,  2539,  2540. 

■Cong.  Rec.,  vol.  45,  pp.  1694-1699, 

2246-  2247,  2539,  2540. 

passing  the  Income  Tax  Law  of 
1919  Congress  refused  to  treat  interest  re- 
ceived from  bonds  issned  by  a  state  or  any 
of  its  counties  or  municipalities  as  within 
tiw  taxing  power  (Cong.  Rec.,  voL  57,  pp. 
11  A.L.R.— 34. 


553,  774-777,  2988;  chap.  18,  §  213,  40 
Stat,  at  L.  1065,  Comp.  Stat.  §  6336itf>; 
and  in  the  regulations  issued  under  that 
law  the  administrative  officers  recognize 
that  the  salaries  and  emoluments  of  the 
officers  of  a  state  and  its  political  sub- 
divisions are  not  taxable  by  the  United 
States  (Reg.  45,  published  1920,  pp.  47. 
313). 
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at  the  present  term,  we  again  held, 
citing  the  prior*  cases,  that  the 
Amendment  "did  not  extend  the 
taxing  power  to  new  subjects,  but 
merely  removed  the  necessity  which 
otherwise  might  exist  for  an  appor- 
tionment among  the  states  of  taxes 
laid  on  income." 
After  further  consideration,  we 
adhere  to  that  view, 
and  accordingly 
hold  that  the  16th 
Amendment  does  not  authorize  or 
support  the  tax  in  question. 

Apart  from  his  salary,  a  Federal 
judge  is  as  much  within  the  taxing 
power  as  other  men  are.  If  he  has 
aliome  or  other  property,  it  may  be 
taxed  just  as  if  it  belonged  to  an- 
other. If  he  has  an  income  other 
than  his  salary,  it  also  may  be  taxed 
in  the  same  way.  And,  speaking 
generally,  his  duties  and  obligations 
as  a  citizen  are  not  different  from 
those  of  his  neighbors.  But  for  the 
conunon  good — to  render  him,  in 
the  words  of  John  Marshall,  "per- 
fectly and  completely  independent, 
with  nothing  to  influence  or  control 
him  but  God  and  his  conscience" — 
his  compensation  is  protected  from 
diminution  in  any  form,  whether  by 
a  tax  or  otherwise,  and  is  assured  to 
him  in  its  entirety  for  his  support. 

The  court  below  concluded  that 
the  compensation  was  not  dimin- 
ished^ and  regarded  this  as  inferable 
from  our  decisions  in  William  E. 
Peck  &  Co.  V.  Lowe,  247  U.  S.  165, 
174,  175,  62  L.  ed.  1049,  1051,  1052, 
38  Sup.  Ct.  Rep.  432,  and  United 
States  Glue  Co.  v.  Oak  Creek,  247 
U.  S.  321,  329,  62  L.  ed.  1135,  1141, 
38  Sup.  Ct.  Rep.  499,  Ann.  Cas. 
1918E,  748.  We  think  neither  case 
tends  to  support  that  view.  Each 
related  tcf  a  business — one  to  expor- 
tation, the  other  to  interstate  com- 
merce— which  the  taxing  power — of 
Congress  in  one  case,  of  a  state  in 
the  other— was  restrained  from  di- 
rectly burdening ;  and  the  holding  in 
both  was  that  an  income  tax  laid, 
not  on  the  gross  receipts,  but  on  the 
net  proceeds  remaining  after  all  ex- 
penses were  paid  and  losses  ad- 
justed, did  not  directly  burden  the 


business,  but  only  indirectly  and  re- 
motely affected  it  Here  the  Consti- 
tution expressly  forbids  diminution 
of  the  judge's  compensation,  mean- 
ing, as  we  have  shown,  diminution 
by  taxation  as  well*  as  otherwise. 
The  taxing  act  directs  that  the  com- 
pensation— the  full  sum,  with  no  de- 
duction for  expenses — ^be  included 
in  computing  the  net  income,  os 
which  the  tax  is  laid-  If  the  com- 
pensation be  the  only  income,  the 
tax  falls  on  it  alone ;  and,  if  there  be 
other  income,  the  inclusion  of  the 
compensation  augments  the  tax  ac- 
cordingly. In  either  event  the  com- 
pensation suffers  a  diminution  to 
tiie  extent  that  it  is  taxed. 

We  conclude  that  the  tax  was  im- 
posed contrary  to  the  constitutional 
prohibition,  and  so  must  be  ad- 
judged invalid. 

Judgment  reversed. 

Mr.  Justice  Holmes,  dissenting: 
This  is  an  action  brought  by  jhe 
plaintiff  in  error  against  an  acting 
collector  of  internal  revenue  to  re- 
cover a  portion  of  the  income  tax 
paid  by  the  former.  The  ground  of 
the  suit  is  that  the  plaintiff  is  enti- 
tled to  deduct  from  the  total  of  his 
net  income  $6,000,  being  the  amount 
of  his  salary  as  a  judge  of  the  dis- 
trict court  of  the  United  States.  The 
Act  of  February  24, 1919,  chap.  18, 
§  210,  40  Stat,  at  L.  1057,  1062, 
Gomp.  Stat.  §§  6371ia,  6336*6,  tax«i 
the  net  income  of  every  individual, 
and  §  213,  p.  1065,  requires  the  com- 
pensation received  by  the  judges  of 
the  United  States  to  be  included  m 
the  gross  incpme  from  which  the  net 
income  is  to  L  3  computed.  This  was 
done  by  the  plaintiff  in  error  and 
the  tax  was  paid  under  protest.  He 
contends  that  the  requirement  men- 
tioned and  the  tax,  to  the  extent 
that  it  was  enhanced  hy  considera- 
tion of  the  plaintiff's  salary,  are 
contrary  to  art.  3,  §  1,  of  the  Con- 
stitution, which  provides  that  the 
compensation  of  the  judges  shall 
not  be  diminished  during  their  con- 
tinuance in  office.  Upon  demurrer 
judgment  was  entered  for  the  de- 
fendant, and  the  case  comes  here 
upon  the  single  question  of  the 
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validil^  of  the  above-mentioned 
provisiona  of  the  act 

The  decision  beiow  seems  to  me  to 
have  been  ris^t  for  two  distinct  rea- 
sons: that  this  tax  would  have  been 
valid  under  the  original  Constitu- 
don,  and  that,  if  not  so,  it  was  made 
lawful  b^  the  16th  Amendment  In 
the  first  place,  I  think  that  the 
clause  protecting  the  compensation 
of  judges  has  no  reference  to  a 
ease  li^  this.  The  exemption  of 
salaries  from  diminution  is  intended 
to  secure  the  independence  of  the 
judges,  on  the  ground,  as  it  was  put 
by  Hamilton  in  the  Federalist  (No. 
79),  that  "a  power  over  a  man's 
subsistence  amounts  to  a  power  over 
his  will."  That  is  a  very  good  rea- 
son for  preventing  attempts  to  deal 
with  a  judge's  salary  as  such,  but 
seems  to  me  no  reason  for  exonerat- 
ing him  from  the  ordinary  duties  of 
a  citizen,  which  he  shares  with  all 
others.  To  require  a  man  to  pay 
the  taxes  that  all  other  men  have  to 
pay  cannot  possibly  be  made  an  in- 
strument to  attack  his  independence 
as  a  judge.  I  see  nothing  in  tiie 
puzpose  of  this  clause  of  the  Consti- 
tution to  indicate  that  the  judges 
were  to  be  a  privileged  class,  free 
from  bearing  their  share  of  the  cost 
of  the  institutions  upon  which  their 
well-being,  if  not  their  life,  depends. 

I  see  equally  little  in  the  letter  of 
the  clause  to  indicate  the  intent  sup- 
posed. The  tax  on  net  incomes  is  a 
tax  on  the  balance  of  a  mutual  ac- 
count in  which  there  always  are 
some  and  may  be  many  items  on 
both  sides.  It  seems  to  me  that  it 
cannot  be  affected  by  an  inquiry 
into  the  source  from  which  the 
items  moi«  or  less  remotely  are  de- 
rived. Obviously  there  is  some 
point  at  which  the  immunity  of  a 
judge's  salary  stops;  or,  to  put  it  in 
the  language  of  the  clause,  a  point 
at  which  it  could  not  be  said  that 
his  compensation  was  diminished  by 
a  charge.  If  he  bought  a  house,  the 
fact  that  a-part  or  the  whole  of  the 
price  had  been  paid  from  his  com- 
pensation as  judge  would  not  ex- 
empt the  house.  So,  if  he  bought 
bonds.    Yet  in  such  cases  the  ad- 
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vantages  of  his  salary  would  be  di- 
minished. Even  if  the  house  or  bonds 
were  bought  with  other  money,  the 
same  would  be  true,  since  the  money 
would  not  have  been*free  for  such 
an  application  if  he  had  not  used  his 
salary  to  satisfy  other  more  per- 
emptory needs.  At  some  point,  I 
repeat,  money  received  as  salary 
loses  its  specific  character  as  such. 
Money  held  in  trust  loses  its  identity 
by  being  mingled  with  the  generid 
funds  of  the  owner.  I  see  no  reason 
why  the  same  should  not  be  true  of  a 
salary.  But  I  do  not  think  that  the 
result  could  be  avoided  by  keeping 
the  salary  distinct.  I  think  that  the 
moment  the  salary  is  received, 
whether  kept  distinct  or  not,  it  be- 
comes part  of  the  general  income  of 
the  owner,  and  is  mingled  with  the 
rest,  in  theory  of  law,  as  an  item  in 
the  mutual  account  with  the  United 
States.  I  see  no  greater  reason  for 
exempting  the  recipients  while  they 
still  have  the  income  as  income  than 
when  they  have  invested  it  in  a 
hdiise  or  bond. 

The  decisions  heretofore  reached 
by  this  court  seem  to  me  to  justify 
my  conclusion.  In  William  E.  Peck 
&  Co.  V.  Lowe,  247  U.  S.  165,  62  L. 
ed.  1049, 38  Sup.  Ct  Rep.  432,  a  tax 
was  levied  by  Congress  upon  the  in- 
come of  the  plaintiff  corporation. 
More  tihan  two  thirds  of  the  income 
were  derived  from  exports,  and  the 
Constitution  in  terms  prohibits  any 
tax  on  articles  exported  from  any 
state.  By  construction  it  had  been 
held  to  create  "a  freedom  from  any 
tax  which  directly  burdens  the  ex- 
portation." Fairbank  v.  United 
States,  181  U.  S.  283,  293,  46  L.  ed. 
862,  866,  21  Sup.  Ct.  Hep.  648,  16 
Am.  Crim.  Rep.  135.  The  prohibi- 
tion was  unequivocal  and  express, 
not  merely  an  inference,  as  in  the 
present  case.  Yet  it  was  held  un- 
animously that  the  tax  was  valid. 
"It  is  not  laid  on  income  from  expor- 
tation because  of  its  source,  in  a 
discriminative  way,  but  just  as  it  is 
laid  on  other  income.  .  .  .  There 
is  no  discrimination.  At  most,  ex- 
portation is  affected  only  indirectly 
and  remotely.    The  tax  is  levied 
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.  .  .  after  the  recipient  of  the  in- 
come is  free  to  use  it  as  he  chooses. 
Thus  what  is  taxed — ^the  net  in- 
come— is  as  tar  removed  from  ex- 
portation as  are  articles  intended 
for  export  before  the  exportation 
begins."  247  U.  S.  174,  175.  All 
-this  applies  with  even  greater  force 
when,  as  I  have  observed,  the  Con- 
stitution has  no  words  that  forbid  a 
tax.  In  United  States  Glue  Co.  v. 
Oak  Creek,  247  U.  S.  321,  329,  62  L. 
ed.  1185, 1141,  38  Sup.  Ct.  Rep.  499, 
Ann.  Cas.  1918E,  748,  the  same 
principle  was  affirmed  as  to  inter- 
state commerce,  and  it  was  said  that 
if  there  was  no  discrimination 
against  such  commerce  the  tax  con- 
stituted one  of  the  ordinary  burdens 
of  government,  from  which  parties 
were  not  exempted  because  they 
happened  to  be  engaged  in  com- 
merce among  the  states. 

A  second  and  independent  reason 
why  this  tax  appears  to  me  valid  is 
that,  even  if  I  am  wrong  as  to  the 


scope  of  the  original  document,  the 
'  16th  Amendment  justifies  the  tax, 
whatever  would  have  been  the  law 
before  it  was  applied.  By  that 
Amendment  Congress  is  given  pow- 
er to  "collect  taxes  on  incomes  from 
whatever  source  derived."  It  ia 
true  that  it  goes  on  "without  appor- 
tionment among  the  several  ^tes, 
and  without  regard  to  any  census  or 
enumeration,"  and  this  shows  the 
particular  difficulty  that  led  to  it 
But  the  only  cause  of  that  difficult]r 
was  an  attempt  to  trace  income  to 
its  source,  and  it  seems  to  me  that 
the  Amendment  was  intended  to  pat 
an  end  to  the  cause,  and  not  merely 
to  obviate  a  single  result.  I  do  not 
see  how  judges  can  claim  an  abate- 
ment of  their  income  tax  on  the 
ground  that  an  item  in  their  gross 
income  is  salary,  when  the  power  is 
given  expressly  to  tax  inccnnes  from 
whatever  source  derived. 

Mr.  Justice  Brandeis  concurs  in 

this  opinion. 


ANNOTATION, 
tax  in  respect  of  Mhries  of  pabKc  oAcan  and  — aployw. 


.  I.  State  taamtkm  of  Federal  oflScen, 
&32. 

IL  State  taxation  of  state  officers.  634. 
IIL  Federal  taxation  at  state  officers, 
636. 

IV.  Federal  taxation  of  Federal  officers, 

537. 

V.  Under  English  and  ccdonial  Income 
Tax  Acta,  6S7. 

1.  state  taxation  of  Federal  o/pcera. 

It  is  the  well-settled  rule  that  a 
state  or  territory  cannot  impose  a  tax 
upon  the  salaries  of  officers  or  em- 
ployees of  the  United  States  govern- 
ment. Dobbins  v.  Brie  County  (1842) 
16  Pet.  (U.  S.)  435,  10  L.  ed.  1022,  re- 
versing (1838)  7  Watts  (Pa.)  613  (of- 
ficer in  United  States  revenue  serv- 
ice) ;  Robertson  v.  Pratt  (1901)  13 
Haw.  590  (territorial  judges) ;  New 
Orleans  v.  Salmen  Brick  &  Lumber  Co. 
(1914)  136  La.  828,  66  So.  237  (dic- 
tum) ;  Kins  v.  Hunter  (1871)  6S  N.  C. 
603,  6  Am.  Rep.  764  (dictum)  ;  Pumell 

V.  Page  (1908)  138  N.  C  125,  45  S.  E. 


684  (United  States  judge  for  district 
of  state  where  taxed) ;  Ulsh  v.  Ferry 
County  (1898)  7  Pa.  Diet.  R.  488 
(postal  clerk  in  Federal  railw^  mail 
service);  State  w  rel.  Wickham  v. 
Nygaard  (1916)  169  Wis.  396.  160  N. 
W.  51S,  Ann.  Gas.  1917A,  1066  (dic- 
tum). In  Dobbins  v.  Erie  County  (U* 
S.)  supra,  the  United  States  Supreme 
Court,  in  holding  that  a  state  law 
which  imposed  a  tiax  for  county  pur* 
poses  upon  the  aalary  of  a  resident 
captain  in  the  United  States  revenue 
service  was  unconstitutional  and  void, 
said:  "Taxation  is  a  aacred  right,  es- 
sentia] to  the  existence  of  govern- 
ment; an  incident  of  sovereignty.  The 
right  of  legislation  is  coextensive  with 
the  incident,  to  attach  it  upon  all  per- 
sons and  property  within  the  jurisdic- 
tion of  a  state.  But  in  our  system 
there  are  limitations  upon  that  right. 
There  is  a  eoncurrent  right  of  legis- 
lation in  the  states  and  the  United 
States,  except  as  both  are  restrained 
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by  the  Constitution  of  the  United 

States.  Both  are  restrained  upon 
this  subject  by  express  prohibitions 
in  the  Constitution;  and  the  states 
by  such  as  are  necessarily  implied 
when  the  exercise  of  the  right  by  a 
state  conflicts  with  the  p^ect  execu- 
tion of  another  sovereign  power  dele- 
gated to  the  United  States.  That  oc- 
curs when  taxation  1^  a  state  acts 
upon  'the  instruments,  emoluments, 
and  persons  which  the  United  States 
may  use  and  employ  as  necessary  and 
proper  means  to  execute  their  sover- 
eign powers.  The  goremment  of  the 
United  States  is  supreme  within  its 
sphere  of  action.  The  means  neces- 
sary and  proper  to  carry  into  effect 
the  powers  in  the  Constitution  are  in 
Congress.  .  .  .  Congress  has  power 
to  lay  and  collect  taxes,  duties,  im- 
posts, etc.,  and  to  regulate  commerce 
with  foreign  nations  and  among  the 
several  states,  and  with  the  Indian 
tribes.  Neither  can  be  done  without 
legislation.  A  complicated  machinery 
of  forms,  instruments,  and  persons 
must  be  established;  revenue  districts 
were  to  be  designated;  collectors,  na- 
val officers,  surveyors,  inspectors,  ap- 
praisers, weighers,  measurers,  and 
gangers  must  be  employed;  the  better 
to  secure  the  collection  of  duties  on 
goods  and  on  the  tonnage  of  vessels,' 
revenue  cutters,  and  officers  to  com- 
mand them,  are  necessary.  The  lat- 
ter are  declared  to  be  officers  of  the 
customs,  and  they  have  large  powers 
and  authority.  All  of  this  is  legis- 
lation by  Congress  to  execute  sov- 
ereign powers.  They  are  means  nec- 
essary to  an  allowed  end :  the  end,  the 
great  objects  which  the  Constitution 
was  intended  to  secure  to  the  states  in 
their  character  of  a  nation.  Is  the 
officer,  as  such,  less  a  means  to  carry 
into  effect  these  great  objects  than  the 
vessel  which  he  commands,  the  in- 
struments which  are  used  to  navigate 
her,  or  than  the  guns  put  on  board  to 
enforce  obedience  to  the  law?  These 
inanimate  objects,  it  is  admitted,  can- 
not be  taxed  by  a  state,  because  they 
are  means.  Is  not  the  officer  more  so, 
who  gives  use  and  efficacy  to  the 
whole?  Is  not  compensation  the 
means  by  which  his  services  are  pro- 


inured  and  retained?  It  is  true  it  be- 
comes his  when  he  has  earned  it.  If 
it  can  be  taxed  by  a  state  as  compensa- 
tion, will  not  Congress  have  to  gradu- 
ate its  amount  with  reference  to  its 
reduction  by  the  tax?  Could  Congress 
use  an  uncontrolled  discretion  in  fix- 
ing the  amount  of  compensation,  as  it 
would  do  without  the  interference  of 
such  a  tax?  The  execution  of  a  na- 
tional power  by  way  of  compensation 
to  officers  can  in  no  way  be  subordi- 
nate to  the  action  of  the  state  legis- 
latures upon  the  same  subject.  It 
would  destroy,  also,  all  uniformity  of 
compensation  for  the  same  service,  as 
the  taxes  by  the  states  would  be  dif- 
ferent. To  allow  such  a  right  of  taxa- 
tion to  be  in  the  states  would  also,  in 
effect,  be  to  give  the  states  a  revenue 
out  of  the  revenue  of  the  United 
States,  to  which  they  are  not  constitu- 
tional^ entitled,  either  directly  or  in- 
directly, neither  by  their  own  action, 
nor  by  that  of  Congress.  The  revenue 
of  the  United  States  is  intended  by 
the  Constitution  to  pay  the  debts  and 
provide  for  the  common  defense  and 
general  welfare  of  the  United  States, 
to  be  expended,  in  particular,  in  car- 
rying into  effect  the  laws  made  to 
execute  all  the  express  powers,  'and 
all  other  powers  vested  by  the  Consti- 
tution in  the  government  of  the  Unit- 
ed States/  But  the  unconstitutional- 
ity of  such  taxation  by  a  state  as  that 
now  before  us  may  be  safely  put 
(though  it  is  not  the  only  ground) 
upon  its  interference  with  the  consti- 
tutional means  which  have  been  legis- 
lated by  the  government  of  the  United 
States  to  carry  into  effect  its  powers 
to  lay  and  collect  taxes,  duties,  im- 
posts, etc.,  and  to  regulate  commerce. 
.  .  .  The  powers  of  the  national 
government  can  only  be  executed  by 
officers  whose  services  must  be  com- 
pensated by  Congress.  The  allowance 
Is  in  its  discretion.  The  presumption 
is  that  the  compensation  given  by  law 
is  no  more  than  the  services  are  worth, 
and  only  such  in  amount  as  will  se- 
cure from  the  officer  the  diligent  per- 
formance of  his  duties.  'The  officers 
execute  their  offices  for  the  public 
good.  Th]B  Implies  their  right  of 
reaping  firom  thence  the  recompense 
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the  services  they  may  render  may  de- 
serve/ without  that  recompense  being 
in  any  way  lessened,  except  by  the 
sovereign  power  from  whom  the  of- 
ficer derives  his  appointment,  or  by 
another  sovereign  power  to  whom  the 
first  had  delegated  the  right  of  taxa- 
tion over  all  the  objects  of  taxation, 
in  common  with  itself,  for  the  benefit 
of  bofh.  And  no  diminution  in  the 
recompense  of  an  officer  is  just  and 
lawful,  unless  it  be  prospective,  or  by 
way  of  taxation  by  the  sovereignty 
who  has  a  power  to  impose  it,  and 
which  is  intended  to  bear  equally  up- 
on all  according  to  their  estate.  The 
compensation  of  an  officer  of  the  Unit- 
ed States  is  fixed  by  a  law  made  by 
Congress.  It  is  in  its  conclusive  dis- 
cretion to  determine  what  shall  be 
given.  It  exercises  the  discretion  and 
fixes  the  amount,  and  confers  upon  the 
officer  the  right  to  receive  it  when  it 
has  been  earned.  Does  not  a  tax,  then, 
by  a  state  upon  the  office,  diminishing 
the  recompense,  conflict  with  the  law 
of  the  United  States,  which  secures  it 
to  the  officer  in  its  entireness?  It  cer- 
tainly has  such  an  effect;  and  any  law 
of  a  state  imposing  such  a  tax  cannot 
be  constitutional,  because  it  conflicts 
with  a  law  of  Congress  made  in  pur- 
suance of  the  Constitution,  and  which 
makes  it  the  supreme  law  of  the  land." 
However,  it  has  been  held  that  not 
everyone  serving  the  Federal  govern- 
ment is  an  officer  within  the  meaning 
of  the  rule  exempting  the  salaries  of 
public  officers  from  state  taxation.  For 
instance,  in  Melcher  v.  Boston  (1845) 
9  Met.  (Mass.)  73,  it  was  held  that  a 
postofflce  clerk  appointed  by  the  local 
postmaster  was  not  an  official  of  the 
United  States  government  within  the 
meaning  of  the  rule  of  exemption,  al- 
though his  appointment  was  approved 
by  the  Postmaster  General  and  his 
salary  was  paid  from  money  appropri- 
ated by  Congress,  the  act  regulating 
the  Postoffice  Department  not  having, 
in  terms,  created  any  such  office  or 
given  any  such  character  to  such 
clerks  as  to  entitle  them  to  be  denomi- 
nated public  officers  of  the  national 
government. 

And  under  a  state  income  statute 
(Mass.  Stat.  1916,  chap.  269,  §  5  (b)) 


which  expressly  provides  that  "the 
wages  and  salaries  of  employees  and 
officers  of  the  United  States  govern- 
ment shall  not  be  taxed,"  it  has  been 
held  that  the  salaries  neither  of  a  vice 
president  of  a  railroad  appointed  Fed- 
eral manager  by  the  regional  director, 
nor  of  an  assistant,  counsel 'or  solici- 
tor of  a  railroad  who  continued  as 
such  after  the  road  passed  under  Fed- 
eral control,  were  subject  to  tax,  the 
manager  having  been  required  to  sever 
his  official  relation  with  his  company, 
and  "to  become  the  exclusive  represen- 
tative of  the  United  States  Railroad 
Administration,"  and  both  having  been 
under  the  exclusive  control  and  sub- 
ject to  the  direction  of  the  Director 
General  of  Railroads,  and  having  been 
paid  out  of  funds  controlled  or  pro- 
vided by  the  United  States  govern- 
ment. Biscoe  v.  Tax  Comr.  (1920)  236 
Mass.  201, 128  N.  E.  16.  . 

71.  suite  taxaUon  of  atate  offieen. 

Where  the  Constitution  of  a  state 
provides  that  the  salaries  of  its  judi- 
cial officers  shall  not  be  diminished 
during  their  continuance  in  office,  it 
has  been  held  that  the  state  legisla- 
ture cannot  impose  a  tax  upon  the  com- 
pensation paid  to  the  judges  of  its 
court.  New  Orleans  v.  Lea  (1859)  14 
La.  Ann.  194;  Opinion  of  Attorney- 
General  of  N.  C.  (1856)  48  N.  C.  (3 
Jones,  L.)  Appx.  1;  Re  Taxation  of 
Salaries  of  Judges  (1902)  131  N.  C 
692,  42  S.  E.  970;  Com.  ex  rel.  Hep- 
burn V.  Mann  (1843)  5  Watts  &  S. 
(Pa.)  403  (but  see  to  the  contrary  the 
earlier  and  much  criticized  case  ot 
Northumberland  County  v.  Chapman 
(1829)  2  Rawle  (Pa.)  73).  The  court 
in  New  Orleans  v.  Lea  iha.)  supra, 
argued  that,  since  the  Constitution 
provided  for  three  distinct  govern- 
mental departments,  the  existence  of 
one  department  ought  not  to  depend 
upon  the  will  of  a  co-ordinate  depart- 
ment, as  it  necessarily  would  if  the 
legislature  could  diminish  or  destroy 
the  salaries  of  the  judicial  officers  by 
imposing  a  tax  thereon. 

However,  a  different  rule  prevails 
in  Wisconsin,  where  it  "has  been  held 
(State  ex  rel.  Wickham  v.  Nygaard 
(1915)  169  Wis.  396,  15C  N;  W.  613. 
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Ann.  Cas.  1917A,  1066)  that  the  pro- 
yiBion  of  the  Wisconsin  Constitution 
to  Uie  effect  that  the  compensation  of 
any  public  officer  shall  not  be  dimin- 
ished during  his  term  of  office  must  be 
read  in  connection  with  the  subsequent 
amendment,  which  broadly  provided 
that  "taxes  may  also  be  Imposed  on  in- 
comes/' so  that  the  salary  of  a  state 
judge  is  subject  to  taxation  under  the 
state  Income  Tax  Law.  The  court,  in 
speaking  of  the  amendment,  said: 
"We  are  not  at  liberty  to  rewrite  this 
clause  so  as  to  read  that  taxes  may  be 
'imposed  on  incomes,  except  where  the 
income  consists  of  a  salary  received 
by  a  public  officer.'  We  perceive  very 
little  room  for  construction,  and  if  a 
doubtful  question  were  involved  .it 
should  not  be  resolved  against  the  ex- 
ercise of  the  taxing  power  by  the 
state." 

777.  Federal  taxation  of  state  ofjicera. 

It  is  agreed  that  Congress  cannot, 
under  the  Constitution  of  the  United 
States,  impose  a  tax  upon  the  salary 
of  a  judicial  officer  of  a  state.  Col- 
lector T.  Day  (Buffington  v.  Day) 
(1871)  11  Wall.  (U.  S.)  113,  20  L.  ed. 
122,  affirming  (1871)  3  Cliff.  388,  Fed. 
Cas.  No.  3,675;  Freedman  v.  Sigel 
(1873)  10  Blatchf.  327.  Fed.  Cas.  No. 
5,080;  New  Orleans  v.  Salmen  Brick 
&  Lumber  Co.  (1914)  135  La.  828,  66 
So.  237.  In  Collector  v.  Day  (U.  S.) 
supra,  the  court  (Mr.  Justice  Bradley, 
dissenting)  stated  its  reasons  as  fol- 
lows: "The  general  government,  and 
the  states,  although  both  exist  within 
the  same  territorial  limits,  are  sepa- 
rable and  distinct  sovereignties,  acting 
separately  and  independently  of  each 
other,  within  their  respective  spheres. 
The  former,  in  its  appropriate  sphere, 
is  supreme;  but  the  states,  withiii  the 
limits  of  their  powers  not  granted,  or, 
in  the  language  of  the  10th  Amend- 
ment, 'reserved,'  are  as  independent 
of  the  general  government  as  that 
government  within  its  sphere  is  inde- 
pendent of  the  states.  .  .  .  Two  of 
the  great  departments  of  the  govern- 
ment, the  executive  and  legislative, 
depend  upon  the  exercise  of  the  pow- 
ers, or  upon  the  people  of  the  states. 
The  Constitution  guarantees  to  the 


states  a  republican  form  of  govern- 
ment, and  protects  each  against  inva- 
sion or  domestic  violence.  Such  being 
the  separate  and  independent  condi- 
tion of  the  states  in  our  complex  sys- 
tem, as  recognized  by  the  Constitu- 
tion, and  the  existence  of  which  is  so 
indispensable  that,  without  them,  the 
general  government  itself  would  dis- 
appear from  the  family  of  nations,  it 
would  seem  to  follow,  as  a  reasonable, 
if  not  a  necessary  consequence,  that 
the  means  and  instrumentalities  em- 
ployed for  carrying  on  the  operations 
of  their  governments  for  preserving 
their  existence,  and  fulfilling  the  high 
and  responsible  duties  assigned  to 
them  in  the  Constitution,  should  be 
left  free  and  unimpaired;  should  not 
be  liable  to  be  crippled,  much  less  de- 
feated, by  the  taxing  power  of  another 
government,  which  power  acknowl- 
edges no  limits  but  the  will  of  the 
legislative  body  imposing  the  tax. 
And,  more  especially,  those  means  and 
instrumentalities  which  are  the  crea- 
tion of  their  sovereign  and  reserved 
rights,  one  of  which  is  the  establish- 
ment of  the  judicial  department,  and 
the  appointment  of  officers  to  adminis- 
ter their  laws.  Without  this  power, 
and  the  exercise  of  it,  we  risk  nothing 
in  saying  that  no  one  of  the  states, 
under  the  form  of  government  guar- 
anteed by  the  Constitution  could  long 
preserve  its  existence.  A  despotic  gov- 
ernment might.  We  have  said  that 
one  of  the  reserved  powers  was  that 
to  establish  a  judicial  department; 
it  would  have  been  more  accurate,  and 
in  accordance  with  the  existing  state 
of  things  at  the  time,  to  have  said 
the  power  to  maintain  a  judicial  de- 
partment. All  of  the  thirteen  states 
were  in  the  possession  of  this  power, 
and  had  exercised  it  at  the  adoption 
of  the  Constitution;  and  it  is  not  pre- 
tended that  any  grant  of  it  to  the  gen- 
eral government  is  found  in  that  in- 
strument. It  is,  therefore,  one  of  the 
sovereign  powers  vested  in  the  states 
by  their  constitutions,  which  remained 
unaltered  and  unimpaired,  and  in  re- 
spect to  which  the  state  is  as  independ- 
ent of  the  general  government  as  that 
government  is  independent  of  the 
states.  The  supremacy  of  the  general 
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government,  therefore,  so  much  relied 
•on  in  the  argument  of  the  counsel  for 
the  plaintiff  in  error,  in  respect  to  the 
question  before  us,  cannot  be  main- 
tained. The  two  governments  are  up- 
on an  equality,  and  the  question  is 
whether  the  power  to  lay  and  collect 
taxes'  enables  the  general  government 
to  tax  the  salary  of  a  judicial  officer 
of  the  state,  which  officer  is  a  means 
or  instrumentality  employed  to  carry 
into  execution  one  of  its  most  impor- 
tant functions,  the  administration  of 
the  laws,  and  which  concerns  the  ex- 
ercise of  a  right  reserved  to  the  states. 
We  do  not  say  the  mere  circumstance 
of  the  establishment  of  the  judicial 
department,  and  the  appointment  of 
officers  to  administer  the  laws,  being 
among  the  reserved  powers  of  the 
atate,  disables  the  general  government 
from  levying  the  tax,  as  that  depends 
upon  the  express  power  *to  lay  and 
collect  taxes;'  but  it  shows  that  it  is 
an  original  inherent  power  never 
parted  with,  and  in  respect  to  which 
the  supremacy  of  that  government 
does  not  exist,,  and  is  of  no  importance 
in  determining  the  question;  and,  fur- 
ther, that  being  an  original  and  re- 
served power,  and  the  judicial  officers 
appointed  under  it  being  a  means  or 
instrumentality  employed  to  carry  it 
into  effect,  the  right  and  necessity  of 
its  unimpaired  exercise,  and  the  ex- 
emption of  the  officer  from  taxation  by 
the  general  government,  stand  upon  as 
solid  a  ground  and  are  maintained  by 
principles  and  reasons  as  cogent  as 
those  which  led  to  the  exemption  of 
the  Federal  officer  in  Dobbins  v.  Erie 
County  (U.  S.)  [set  out  and  quoted 
supra,  I.]  from  taxation  by  the  state ; 
for,  in  this  respect,  that  is,  in  respect 
to  the  reserved  powers,  the  state  is  as 
sovereign  and  independent  as  the  gen- 
eral government.  And  if  the  means 
and  instrumentalities  employed  by 
that  government  to  carry  into  opera- 
tion the  powers  granted  to  it  are  nec- 
essarily, and,  for  the  sake  of  self- 
preservation,  exempt  from  taxation  by 
the  states,  why  are  not  those  of  the 
states  depending  upon  their  reserved 
powers,  for  like  reasons,  equally  ex- 
empt from  Federal  taxation?  Their 
unimpaired  existence  in  the  one  case 


is  as  essential  as  in  the  other.  It  is 
admitted  that  there  is  no  egress  pro* 
vision  in  the  Constitution  that  pro- 
hibits the  general  government  from 
taxing  the  means  and  instrumentali- 
ties of  the  states,  nor  is  there  any  pro- 
hibiting the  states  from  taxing  the 
means  and  instrumentalities  of  that 
government  In  both  cases  the  exemp- 
tion rests  upon  necessary  implication, 
and  is  upheld  by  the  great  law  of  self- 
preservation  ;  as  any  government, 
whose  means  employed  in  conducting 
its  operations,  if  subject  to  tbe  con- 
trol of  another  and  distinct  govern- 
ment, can  exist  only  at  the  mercy  of 
that  government.  Of  what  avail  are 
these  means  if  another  power  may  tax 
them  at  discretion?" 

And  upon  similar  reasoning  it  has 
been  held  that  a  Federal  income  tax 
cannot  be  imposed  upon  the  compen- 
sation paid  to  the  executive  officafs 
of  a  state.  United  States  v.  Ritchie 
(1872)  Fed.  Gas.  No.  16,168  (county 
prosecuting  attorney)  ;  King  v.  Hunt«' 
(1871)  66  N.  C.  603,  6  Am.  Rep.  754 
(dictum). 

Some  question  has  been  made  as  to 
who  are  state  officers  and  employees 
within  the  meaning  of  the  rule  ex- 
empting them  from  pajnment  of  a  tax 
upon  their  official  salary.  Upon  this 
point  it  has  been  ruled  that  officers 
and  employees  of  universities,  col- 
leges, and  agricultural  experimental 
stations,  who  are  paid  by  tiie  state, 
are  not  taxable  on  the  income  so  re- 
ceived. Ruling  of  the  Treasury  De- 
partment, dated  May  17,  1919  (Income 
Tax  Service,  1919,  T  3335).  And  the 
salaries  of  public  school-teachers  were 
declared  exempt  under  the  rule  that 
the  exemptions  under  the  Federal  In< 
come  Tax  Act  of  1916  extended  to  of- 
ficers and  employees  of  the  states  and 
of  their  counties,  municipalities,  town- 
ships, and  other  political  subdivisions, 
by  Treasury  Regulations  33,  art.  6.  On  ; 
the  other  hand,  a  contrary  ruling  has 
been  made  as  to  compensation  paid  by 
a  municipality  to  a  "special  counsel" 
(Ruling  of  the  Treasury  Department, 
dated  April  15,  1919;  Income  Tax 
Service  1919,  H  3313),  as  well  as  to 
moneys  paid  to  one  contracting  with  a 
state  for  the  doing  of  a  specified 
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thing,  as  for  the  construction  of  pub- 
lie  works  (Treasury  Dec.  2162).  In 
the  lattw  instance,  the  Department 
ruled  that  such  a  contractor  was 
neither  an  officer  nor  an  employee 
within  the  rule  exempting  salaries  of 
public  officers  and  employees.  And 
flee  Treasury  Regulations  88,  Rev.  art 
4. 

i¥.  federal  taxation  of  Federal  offlcera. 

The  courts  which  have  passed  upon 
the  question  are  agreed  that  article 
3  of  the  Constitution  of  the  United 
States,  which  provides  that  the  Presi- 
dent of  the  United  States  and  the 
judges  of  the  Supreme  and  inferior 
courts  of  the  United  States  shall  re- 
ceive for  their  services  a  compensa- 
tion "which  shall  not  be  diminished 
during  their  continuance  in  office," 
prevents  Congress  subjecting  the  sala- 
ries of  either  the  President  or  such 
judges  to  an  income  tax,  the  theory 
being  that  such  a  tax  would  diminish 
the  compensation  provided  for  them 
law  and  guaranteed  by  the  Con- 
stitution. Taney's  Letter  (1863)  157 
U.  S.  701,  39  L.  ed.  1155,  15  Sup.  Ct. 
Rep.  ix.  (quoted  in  part  in  the  re- 
ported case  [Evans  v.  Gore,  ante, 
519]) ;  Pollock  v.  Farmers'  Loan  &  T. 
Co.  (1896)  167  U.  S.  429,  89  L.  ed.  769, 
16  Sup.  Ct.  Rep.  673  (per  Mr.  Justice 
Field) ;  Evans  v.  (Jore  (reported  here- 
with) (expressly  holding  that  article 
3,  does  not  merely  forbid  direct  dimi- 
nution, but  was  intended  to  include 
indirect  diminution,  such,  for  instance, 
as  would  be  effected  by  the  imposition 
<tf  an  income  tax) ;  Opinion  of  Attor- 
n^-General  Hoar  (1869)  13  Ops.  Atty. 
Gen.  161;  Wayne  v.  United  States 
(1891)  26  Ct.  CI.  (Fed.)  274. 

And  it  is  conclusively  settred  by 
the  reported  case  (Evans  v.  GORE) 
that  the  16th  Amendment  to  the  Fed- 
eral Constitution  does  not,  by  virtue 
of  the  provision  giving  Congress  pow- 
er  to  "collect  taxes  on  incomes  from 
whatever  source  derived,"  permit  Con- 
gress to  impose  an  income  tax  upon 
Federal  judges.  This,  it  will  be  re- 
membered, was  upon  the  theory  that 
the  Amendment  did  not  extend  the  tax- 
iing power  to  new  or  excepted  subjects, 
but  merely  removed  the  requirement 


as  to  apportionment  among  the  states 
of  taxes  laid  on  income.  But  compare 
State  esc  rel.  Wiekham  v.  Nygaard 
(1915)  159  Wis.  396,  150  N.  W.  613, 
Ann.  Cas.  1917A,  1065,  as  set  out  su- 
pra, II. 

But  with  respect  to  Federal  officers 
and  employees  other  than  the  Presi- 
dent and  the  judicial  officers,  as  to 
whom  there  is  express  constitutional 
provision,  it  seems  that  Congress  may 
lawfully  impose  an  income  tax  upon 
their  salaries.  At  least,  in  Galm  v. 
United  States  (1903)  39  Ct.  CI.  (Fed.) 
55,  it  was  held  that  the  Income  Tax 
Law  of  July  1,  1862,  which  expressly 
applied  to  salaries  of  officers  and  pay- 
ments to  persons  in  the  civil,  military,, 
naval,  or  other  employment  or  service 
of  the  United  States,  etc.,  attached  to 
the  pay  of  a  lieutenant  in  the  United 
States  Army., 

F.  Vnder  BngUah  and  colonial  Income 
Tax  Acte. 

In  England,  by  schedule  E  of  the 

Income  Tax  Acts  (5  &  6  Vict.  chap. 
35,  and  succeeding  statutes),  the  sal- 
ary of  everyone  holding  a  public  of- 
fice, or  employment  of  profit,  payable 
out  of  public  revenue  of  the  United  • 
Kingdom,  is  ei^ressly  subjected  to  the 
pasmient  of  an  income  tax.  See  Atty. 
Gen.  V.  JUincashire  &  Y.  R.  Co.  (1864) 
2  Hurl^  &  C.  792,  159  Eng.  Reprint, 
327,  33  L.  J.  Exch.  N.  S.  163,  10  Jur. 
N.  S.  705,  10  L.  T.  N.  S.  95,  13  Week. 
Rep.  8. 

And  it  has  been  held  by  the  judicial 
committee  of  the  Privy  Council  (Webb 
V.  Outrim  [1907]  A.  C.  (Eng.)  81,  76 
L.  J.  P.  C.  N.  S.  25,  96  L.  T.  N.  S.  850, 
23  Times  L.  R.  147,  7  Ann.  Cas.  84) 
that  an  officer  (deputy  postmaster  gen- 
eral) of  the  Australian  commonwealth, 
resident  in  the  state  of  Victoria,  and 
receiving  his  salary  there,  is  subject 
to  the  provisions  of  the  Victorian  In- 
come Tax  Act.  This  was  upon  the 
theory  that  the  commonwealth  Con- 
stitutional Act  did  not  expressly  im- 
pose any  restriction  in  favor  of  offi- 
cers of  the  commonwealth,  and  that 
none  could  be  implied.  This  conclu- 
sion, according  to  Abbott  v.  St.  John 
(1908)  40  Can.  S.  C.  697,  12  Ann.  Cas. 
821,  is  in  conflict  with  the  earlier 
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Australian  cases  of  D'Emden  v.  Fed- 
der,  1  C.  L.  R.  (Austr.)  91,  and  Deak- 
in  V.  Webb,  1  C.  L.  R.  (Austr.)  585. 
And  it  seems  that  even  the  High  Court 
of  Australia  has  refused  to  follow  the 
decision  in  the  Outrim  Case,  it  hav- 
ing been  held  in  Income  Comrs.  v. 
Cooper,  4  C.  L.  E.  (Austr.)  1304,  af- 
firming [1907]  St.  Rep.  Qd.  110,  W. 
N.  33,  as  set  out  in  Queensland  Dig. 
(1906-1917)  col.  440,  that  the  Aus- 
tralian Constitutional  Act  of  1867  con- 
ferred power  upon  the  legislature  of 
the  state  of  Queensland  to  tax  the  of- 
ficial salary  of  judges  of  the  courts  of 
the  commonwealth.  And  according  to 
Girouard,  J.,  in  Abbott  v.  St  John 
iCan.)  supra,  the  decision  in  Baxter 
V.  Comrs.  of  Taxation,  4  C.  L.  R. 
CAustr.)  1087,  is  to  the  same  effect. 

So  in  Canada,  the  Supreme  Court 
has  held  (Abbott  v.  St.  John  (Can.) 
supra)  that  the  British  North  Ameri- 
can Act  of  1867  confers  power  upon  a 
province  to  impose  an  income  tax  up- 
on the  official  salary  of  an  official  of 
the  Dominion  government,  wherefore 
a  municipality  of  New  Brunswick 
could  tax  the  official  salary  of  a  resi- 
dent Dominion  customs  official.  The 
court  (one  judge  dissenting)  said  that 
subsec.  2  of  §  92*of  the  British  North 
American  Act  of  1867,  which  gave 
provincial  legislatures  exclusive  pow- 
ers of  legislation  in  respect  to  direct 
taxation  within  the  respective  prov- 
inces, was  not  in  conflict  with  subsec. 
8  of  §  91,  which  provided  that  the 
Dominion  Parliament  should  have  ex- 
clusive legislative  authority  over  the 
^'fixing  of  and  providing  for  the  sala- 
ries and  allowances  of  civil  and  other 
officers  of  the  government  of  Canada." 
This  conclusion  of  the  highest  court 
of  Canada  is  in  conflict  with  and  seem- 
ingly renders  ineffective  the  decisions 
of  provincial  courts  in  a  number  of 
earlier  cases.  See  Reg.  v.  Bowell 
(1896)  4  a  C.  498  (holding  that  the 
British  Columbia  legislature  could  not 
impose  a  tax  upon  the  official  salary 
of  the  collector  of  customs  for  the 
port  of  Vancouver) ;  Ex  parte  Owen 
(1881)  20  N.  B.  487  (holding  that  the 
city  of  St.  Johns,  New  Brunswick, 
could  not  tax  the  official  salary  of  a 
warehouse  locker  of  the  Dominion  cus- 


toms department) ;  Ackman  t.  Monc- 
ton  (1884)  24  N.  a  103  (holding  that 
railway  employees  in  the  pay  of  the 
Dominion  government  could  not  be 
taxed  on  their  salaries  in  the  place 
where  they  resided) ;  Coates  v.  Monc- 
ton  (1886)  26  N.  B.  605  (holding  same 
as  next  preceding  case) ;  Ex  parte 
Burke  (1896)  34  N.  a  200  (holding 
that  the  province  of  New  Brunswick 
could  not  tax  the  salary  of  an  inspec- 
tor of  inland  revenue  for  the  Domin- 
ion);  Leprohon  v.  Ottawa  (1878)  2 
Ont.  App.  Rep.  522,  reversing  (1877) 
40  U.  C.  Q.  B.  478  (holding  that  a 
provincial  legislature  can  neither  im- 
pose a  tax,  nor  authorize  a  municipal* 
ity  to  impose  a  fax,  upon  the  official 
salary  of  an  officer  of  the  House  of 
Commons  of  the  Dominion  of  Canada). 
In  Leprohon  v.  Ottawa  (Ont.)  supra, 
the  court  took  a  position  directly  con- 
trary to  that  subsequently  taken  by 
the  Canada  Supreme  Court  in  Abbott 
V.  St.  John  (Can.)  (set  out  supra,  this 
subdivision),  it  having  been  squareljr 
held  that  the  provincial  legislature 
had  no  power  to  impose  a  tax  upon  the 
official  income  of  a  servant  of  the  Do- 
minion government.  The  court  adopt- 
ed the  same  reasoning  as  that  adhered 
to  in  the  United  States,  namely,  that 
to  allow  Bttch  taxation  would  permit 
the  provincial  legislature  to  reduce  a 
salary  fixed  by  the  Federal  govern* 
ment,  and  thus  possibly  interfere  with 
and  impair  the  means  and  instrumen- 
talities necessary  for  the  carrying  on 
of  the  government. 

But  upon  the  theory  that  where  the 
salary  of  a  retired  Dominion  official  is 
in  the  nature  of  a  superannuation  al- 
lowance from  the  government,  the 
local  or  provincial  taxation  of  such 
salary  could  not  have  the  effect  of 
impairing  the  means  and  instrumen- 
talities necessary  for  carrying  on  the 
functions  of  the  Dominion  govern- 
ment, it  has  been  held  that  the  princi- 
pal reason  for  exemption  fails,  and 
that  a  province  may  tax  such  an  in- 
come. Bucke  V.  London  (1905)  10 
Ont.  L.  Rep.  628,  distinguishing  Lepro- 
hon V.  Ottawa  (1878)  2  Ont.  App. 
Rep.  622,  supra. 

And  the  Canadian  authorities  are  to 


Digitized  by  Google 


Al^TNO.— INCOME  TAX— SALARY  OF  PUBLIC  OFFICER. 


S39 


the  effect  that  a  province  or  territory 
may  impose  a  tax  upon  the  official 
salaries  of  its  own  public  officers  and 
employees.  Robson  v.  Reg.  (1899)  4 
Terr.  L.  R.  (Can.)  80  (officer  of  North- 
west Territory) ;  Toronto  v.  Morson 
(1916)  37  Ont.  L.  Rep.  369,  10  Ont, 
Week.  N.  322,  28  D.  L.  R.  188  (junior 
county  court  judge).  And  as  to  lia- 
bility of  salaries  of  county  court 
judges  to  municipal  assessment  under 


the  Bntish  North  American  Act,  see 
Re  County  Ct.  Judges*  Income  Assess- 
ment, 6  Ont.  Week.  N.  657,  as  cited  in 
Can.  Ann.  Dig.  (1914)  col.  743.  And 
such  a  tax  may  be  imposed,  notwrth- 
standing  the  funds  from  which  the 
salary  was  paid  were  formed  in  part 
by  money  granted  by  the  Dominion 
government  "for  schools,  official  aa- 
sistance,"  etc.  Robson  v.  Reg.  (Can.) 
supra.  G.  J.  C. 


STATE  OF  WYOMING  EX  REL.  E.  L.  FITCH 

V. 

STATE  BOARD  OF  SCHOOL  LAND  COMMISSIONEBS  of  Wyoming 

et  al. 

Wyoming  Supremm  Court— September  X,  1990. 
■  (_  wyo.  — ,  191  Pac  1078.) 

Auction  —  method  of  bidding. 

1.  A  bid  at  an  auction  may  be  made  orally  or  in  writing,  by  a  wink, 
or  a  nod,  or  by  any  mode  by  whidi  the  bidder  signifies  his  willingness  and 
intention  to  give  a  particular  price,  or  by  words  privately  spoken  to  the 
auctioneer  or  by  letter. 

[See  wfte  on  this  question  beginning  on  page  548.] 


—  closing  on  letter  bid. 

2.  The  closing  by  the  auctioneer  of 
a  sale  to  one  who  agreed  by  letter  to 
bid  a  certain  amount,  and  made  the 
necessary  deposit,  constitutes  a  bind- 
ing sale,  although  the  bidder  was  not 
present  when  the  contract  was  closed. 

[See  2  R.  C.  L.  1117,  1125.] 

Estcqipel  —  disputing  validity  of  bid. 

3.  State  officials  who  have  construed 
8  guaranty  to  bid  -a  certain  amount 
apOD  a  sale  of  school  lands  as  a  bid, 
and  declared  the  land  sold  to  the  bid- 
der, cannot  subsequently  insist  on  a 
different  construction  of  it. 


Auction  —  how  bids  accepted. 

4.  Acceptance  of  bids  is  denoted  by  * 
fall  of  the  hammer,  or  by  any  other 
audible  or  visible  means  signifying  to 
the  bidder  that  he  is  entitled  to  the 
property  on  payment  of  the  amount  of 
his  bid  according  to  the  terms  of  the 

[See  2  R.  C.  L.  1126.] 

—  bidding  at  second  sale  —  waiver  of 
rights. 

6.  One  whose  written  bid  for  public  * 
land  has  been  duly  accepted  does  not, 
by  bidding  at  a  second  sale  without 
the  knowledge  of  the  acceptance  of 
his  bidf  waive  his  rights  thereunder. 


Application  by  relator  for  a  writ  of  mandamus  to  require  respondents 
to  issue  to  him  a  certificate  of  purchase  for  certain  land,  or  to  show  cause 
why  they  refuse  to  do  so.   Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Don.  L.  Wakeman  and  R.  R. 
Ryan,  for  relator: 

An  auction  is  a  public  sale  of  prop- 
erty to  the  highest  bidder. 

Russell  V.  Miner,  61  Barb.  S34. 

A  bid  may  be  made  by  words  spoken 


aloud  or  put  in  writing,  by  a  wink,  or 
nod,  or  in  any  mode  by  which  the 
bidder  signifies  his  willingness  and  in- 
tention to  give  a  particular  price. 

Warehime  v.  Graf,  83  Md.  98,  34  Atl. 
864. 
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The  mere  absence  of  the  offerer  at 
the  time  the  sale  was  cried  is  no 
ground  upon  which  the  offeree  might 
repudiate  the  alleged  contract 

Tyree  v.  Williams,  3  Bibb,  365,  6 
Am.  Dec.  663. 

To  complete  an  auction  sale,  there 
must  be  a  bidder,  the  property  must  be 
struck  off  or  knocked  down,  and  the 
person  to  whom  it  is  struck  off  must 
complete  his  purchase  by  complying 
with  the  terms  of  the  sale. 

Sherwood  v.  Reade,  7  Hill,  431. 

Property  is  understood  to  be  struck 
off  or  knocked  down  when  the  auc- 
tioneer, by  the  fall  of  his  hammer  or 
by  any  other  audible  or  visible  an- 
nouncement, signifies  to  the  bidder 
that  he  is  entitled  to  the  property  on 
paying  the  amount  of  his  bid  accord* 
ing  to  the  terms  of  the  sale. 

State  V.  Second  Nat.  Bank,  84  Md. 
325,  36  Atl.  889;  Sherwood  t.  Reade, 
supra. 

As  soon  as  the  hammer  is  struck 
the  bargain  is  concluded.  Thereafter, 
as  a  rule,  the  seller  has  no  right  to 
accept  a  higher  bid,  nor  has  the  buyer 
any  right  to  withdraw  from  the  con- 
tract. 

Coker  v.  Dawkins,  20  Fla.  141. 

A  bid  is  an  offer  by  an  intending 
purchaser  to  pay  a  designated  price 
for  property  wnich  is  about  to  be  sold 
at  auction. 
.  United  States  v.  Vestal,  12  Fed.  59; 
Payne  v.  Cave,  3  T.  R.  149,  100  Eng. 
Reprint,  502,  1  Revised  Rep.  679; 
Eppes  V.  Mississippi,  G.  &  T.  R.  Co. 
35  Ala.  56. 

Mr.  W.  L.  Walla,  Attorney  General, 
for  respondents : 

Relator  is  not  entitled  to  the  writ  of 
mandamus  requiring  respondents  to 
issue  to  him  a  certificate  of  purchase 
of  the  lands  in  question  upon  the 
*  terms  of  the  alleged  sale,  at  the  sum 
of  ten  ($10)  dollars  per  acre,  with 
deferred  payments  and  interest,  or  any 
other  sum,  or  upon  any  terms  whatso- 
ever, and  he  is  not  entitled  to  any 
relief  of  any  kind  or  character  what- 
soever, by  reason  of  his  action  against 
respondents. 

Beard,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

In  this  case,  on  the  petition  of  the 
relator,  an  alternative  writ  of  man- 
damus was  issued  to  the  respond- 
ents, requiring  them  to  issue  to  the 
relator  a  certificate  of  purchase  for 
the  east  half  of  section  1,  townsliip 


62,  north  of  range  76,  situated  in 
Campbell  county,  state  of  Wyoming, 
at  the  sale  price  therefor  of  $10  per 
acre,  or  to  show  cause  why  they  re- 
fuse to  do  so.  The  respondents  filed 
their  answer  to  said  petition,  to 
which  relator  filed  a  reply.  On  the 
issues  thus  joined,  written  stipula- 
tions as  to  certain  facts  were  entered 
into  by  the  parties,  and  the  balance 
of  the  evidence  was  taken  in  writing 
by  a  commissioner  appointed  for 
that  purpose. 

There  are  but  few  controverted 
questions  of  fact  in  the  case.  About 
February  1, 1915,  the  relator  applied 
in  writing  to  the  commissioner  of 
public  lands  to  have  the  lands  above 
described  selected  as  state  or  in- 
demnity school  lands,  and  for  the 
sale  of  the  same,  and  at  the  same 
time  the  relator  agreed  in  said  ap- 
plication to  bid  at  a  public  sale  of 
said  lands  the  sum  of  flO  per  acre 
therefor,  and,  as  a  guaranty  that  he 
would  do  so,  deposited  with  the  state 
land  commissioner  $1  per  acre,  or  a 
total  of  $323.47 ;  said  written  guar- 
anty being  in  the  words  and  figures 
following:  "I  inclose  herewith  a  de- 
posit of  $1  upon  each  acre  of  said 
land,  said  deposit  to  be  held  as  a 
guaranty  that  I  will  bid  $10  an  acre 
for  the  land  when  same  is  offered 
for  sale." 

On  August  22,  1918,  the  relator 
was  advised  that  the  state  had  be- 
come the  owner  of  said  lands,  and 
that  it  would  offer  the  same  for  sale 
at  public  auction  to  the  highest  bid- 
der; and  at  the  same  time  the  rela- 
tor was  requested  by  the  state  land 
commissioner  to  deposit  with  him 
the  further  sum  of  $20  to  cover  the 
cost  of  advertising  said  lands,  pro- 
viding he,  the  relator,  still  desired 
said  lands  sold  under  his  application 
of  February  1, 1915.  The  land  was. 
on  September  9,  1918,  ordered  sold 
by  the  state  board  of  land  commis- 
sioners, and  thereupon,  on  Septem- 
ber 10,  1918,  the  relator  informed  \ 
the  state  land  commissioner,  by  | 
letter,  that  he  still  desired  the  j 
land  sold  under  said  application, 
and  then  deposited  with  said  com- 
missioner the  said  sum  of  S20. 
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The  said  lands,  together  with  numer- 
ous other  tracts  of  land,  were  duly 
advertised  for  sale,  said  notice  con- 
taining the  following,  to  wit:  "No- 
tice is  hereby  given  that  pursuant  to 
law  and  at  the  order  of  the  state 
board  of  school  land  commissioners, 
the  commissioner  of  public  lands 
will,  on  the  6th  day  of  December, 
1918,  at  9  o*clock  A.  M.  at  the  front 
door  of  the  courthouse  in  the  city  of 
Gillette,  county  of  Campbell,  state  of 
Wyoming,  offer  for  sale  at  public 
auction  and  sell  to  the  highest  and 
best  bidder,  the  following  described 
school  lands.  [Here  follows  a  de- 
scription of  the  various  i)arcels  of 
land,  including  the  tract  involved  in 
this  action.]" 

Said  notice  also  contained  4he  fol- 
lowing: "The  state  board  of  school 
land  commissioners  reserves  the 
right  to  reject  any  and  all  bids  of- 
fered at  the  said  sale." 

The  sale  was  held  and  conducted 
at  the  time  and  place  designated  in 
the  notice,  by  the  deputy  commis- 
sioner of  public  lands,  who  acted  as 
auctioneer.  Thus  far  there  is  no  dis- 
pute between  the  parties.  The 
deputy  oomnuasioner  who  conducted 
the  sale  testified  that  prior  to  the 
commencement  of  the  sale,  "having 
been  requested  to  put  up  a  number 
of  pieces  out  of  order  in  the  notice 
of  sale,  in  order  that  some  of  the 
parties  might  get  away  from  town,  I 
took  the  sales  out  of  their  regular 
order.  There  would  be  two  bidders 
that  I  knew  of  on  the  east,  half  of 
section  1,  township  52,  range  76,  an 
agent  of  Mr.  Johnson,  of  Sheridan, 
having  siwken  to  me  regarding  the 
procedure  of  receiving  bids,  prior  to 
the  hour  of  sale.  Both  Mr.  Fitch 
and  the  agent  of  Mr.  Johnson  were 
present  at  the  sale,  but  inadvertently 
I  took  the  sale  of  Mr.  Fitch  and 
offered  it  while  both  parties  were 
absent  from  the  room,  and,  receiv- 
ing no  bids,  and  supposing  both  par- 
ties to  foe  present,  I  declared  the  land 
sold  to  Mr.  Fitch,  subject  to  the  ap- 
proval of  the  state  board  of  school 
land  comihlssioners." 

She  further  testified  on  cross-ex- 
amination :   That  she  did  not  know 
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Mr.  Johnson,  or  whether  or  not  he 
was  present  at  that  time.  That  the 
land  was  sold  to  relator  for  $10  per 
acre  on  his  application  and  deposit, 
without  any  verbal  bid  at  the  time. 
That  at  the  same  sale  another-  tract 
of  land  was  sold  to  him,  in  his  ab- 
sence, in  the  same  manner.  That  a 
large  portion  of  the  land  sales 
throughout  the  state  are  made  on 
the  application  to  purchase  and  a 
guaranty  deposit,  without  the  re- 
ceipt of  any  other  bid  at  the  sale, 
and  that  the  written  application  and 
deposit  are  considered  a  bid,  and  a 
sale  made  on  that,  if  there  are  no 
other  bids.  That  later  during  the 
sale,  Mr.  Fitch  and  the  agent  of  Mr. 
Johnson  being  present,  she  again 
offered  this  land  for  sale,  and,  as  we 
understand  the  evidence,  Johnson's 
agent  and  relator  were  competitive 
bidders  until  the  land  was  again 
struck  off  to  relator  at  $30  per  acre. 
That  she  did  not  at  the  time  she 
offered  the  land  the  second  time,  or 
prior  thereto,  inform  the  relator  that 
the  land  had  been  earlier  in  the  day 
declared  sold  to  him  for  $10  per 
acre.  That  she  made  a  full  report  of 
all  the  facts  to  the  board.  The  re- 
lator testified  that  he  was  not  pres- 
ent at  the  time  of  the  first  sale,  and 
did  not  learn  of  it  until  after  the 
second  sale;  that  he  then  claimed 
under  the  first  sale ;  but  on  the  de- 
mand of  the  deputy  commissioner, 
and  under  protest,  paid  to  her  the 
initial  payment  of  10  per  cent  of  the 
bid  of  $30  per  acre;  that  he  told  her 
he  did  not  tiiink  it  was  right,  and  she 
said  he  would  have  to  pay  it;  that 
she  had  sold  it  for  that  much  money, 
and  she  would  have  to  require  him  to 
make  that  payment,  and  that  if  he 
had  any  recourse  it  would  be  from 
tiie  board.  Another  witness  testi- 
fied that  he  was  present  when  the 
kmd  was  first  sold,  and  that  relator 
was  not  then  present,  and  that  the 
land  was  then  sold  to  relator  at  $10 
per  acre;  that  he  was  present  when 
relator  asked  the  auctioneer  about 
the  double  sale,  and  th^  she  ad- 
mitted the  second  sale  was  a  mis- 
take; that  the  Mr.  Johnson,  above 
mentioned,  was  present  at  the  first 
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sale.  Another  witness  testified  that 
he  was  present  durin^r  the  entire 
course  of  the  sale;  that  this  land 
was  sold  twice.  The  first  time  early, 
about  the  third  tract;  and  the  last 
time  it  was  sold  in  the  regular  order 
of  the  advertisement.  There  were 
no  bids  the  first  time,  and  the  auc- 
tioneer declared  it  sold  to  the  appli- 
cant at  $10  per  acre.  That  relator 
was  not  present  at  the  time  of  the 
first  sale.  That  Johnson  was  present 
during  the  entire  sale.  That  when 
there  were  no  bids,  other  than  the 
guaranteed  bid,  the  lands  were  de- 
clared sold  to  applicant. 

The  only  controversy  in  the  case 
is  whether  or  not  the  first  transac- 
tion constituted  a  valid  sale  of  the 
land  to  the  relator.  If  it  did,  the 
second  attempted  sale  was  without 
authority  and  void. 

It  is  contended  by  the  attorney 
general,  for  respondents,  •  that  re- 
lator failed  to  make  good  his  guar- 
anty to  bid  $10  per  acre  for  the  land 
at  the  first  sale,  and  hence  there 
was  no  bid  at  that  time,  and  could 
be  no  sale.  But  we  do  not  agree 
with  that  contention.  A  bid  may  be 
A,ctio»-  orally,  or  in 

method  of         wntmg,  by  a  wink, 

*  or  a  nod,  or  by  any 

mode  by  which  the  bidder  signifies 
his  willingness  and  intention  to  give 
a  particular  price  (2  R.  C.  L.  1125), 
or  by  words  spoken  privately  to  the 
auctioneer  (Millingar  v.  Daly,  56  Pa. 
245) ,  or  by  letter  (Tyree  v.  Williams, 
3  Bibb,  365,  6  Am.  Dec.  663 ;  6  C.  J. 
829).  In  the  last-cited  case  the  sale 
was  by  executors  under  the  terms  of 
a  will;  and  a  few  days  before  the 
sale  Jordan  (the  bidder)  informed 
the  executors  by  letter  the  price  he 
would  give  for  the  property.  His 
bid  being  the  highest,  the  property 
was  sold  to  him.  The  court  said: 
"It  is  not  necessary  that  a  person 
should  be  present  at  an  auction  to 
become  a  purchaser;  he  may,  as  Jor- 
dan did  in  this  case,  make  his  bid  by 
letter.  As  his  bid  was  the  highest, 
and  the  k>t  was  in  fact  exposed  to 
public  sale,  he  may  well  be  consid- 
ered the  purchaser  at  the  sale." 


In  the  present  case,  the  relator  not 
only  had  expressed  in  writing  his 
willingness  to  pay 
?I0  per  care  for  the  i^tS?  bV 
land,  but  also  guar- 
anteed to  bid  that  amount  at  the 
sale,  and  had  actually  deposited  tiie 
percentage  of  that  amount  required 
in  such  cases  with  the  commissioner. 
It  further  appears  by  the  respond- 
ent's own  evidence  that  not  only  in 
this  instance,  but  also  in  such  «Uefl 
throughout  l^e  state  generally,  the 
state  ofiicers  have  regarded  and 
acted  upon  the  guaranty  of  the  ap- 
plicant as  a  bid.  Having  placed  that 
construction  upon  the  language  con- 
tained in  the  guaranty,  they  should 
notbefceardtohere  E.toppei- 
insist  upon  a  differ-  di.po»io« 
ent  construction  of 
it.  The  land  was  offered  at  public 
auction  at  the  time  and  place  adver- 
tised, the  bid  was  accepted,  there 
were  no  other  bids,  and  the  land 
was  declared  by  the  auctioneer  sold 
to  relator  for  ?10  per  acre.  "Accept- 
ance of  a  bid  is  denoted  by  the  fall 
of  the  hanomer,  or  by  any  other  aud- 
ible or  visible  means  signi^ng  to 
the  bidder  that  he  is 
entitled  to  the  prop-  tlam^^it^. 
erty  on  paying  the 
amount  of  his  bid  according  to  the 
terms  of  the  sale.  Once  a  bid  ha» 
been  accepted,  the  parties  occupy 
the  same  relation  toward  each  other 
as  exists  between  promisor  and 
promisee  in  an  executory  contract  of 
sale  conventionally  made.  There- 
after, as  a  rule,  the  seller  has  no 
right  to  accept  a  higher  bid,  nor 
may  the  buyer  withdraw  his  bid." 
2  R.  C.  L.  1126;  Coker  v.  Dawkins, 
20  Fla.  141,  153;  State  v.  Second 
Nat.  Bank,  84  Md.  325-331,  35  Atl. 
889;  Sherwood  v.  Reade,  7  Hill,  439. 

We  are  clearly  of  the  opinion  that 
the  first  sale  was  valid,  and  that  the 
relator  is  entitled  to  a  certificate  of 
purchase  of  the  land  at  ?10  per  acre, 
upon  complying  with  the  terms  and 
conditions  contained  in  the  adver- 
tisement.   The  second  sale  being 
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nnauthorized,  and  relator  having 

-bidding  .t  *iad  no  knowledge  of 
•<^«flBd  Mile—      the  first  when  he  bid 

tempted  sale,  he  did  not  waive  his 
rights  under  the  first  and  only  valid 
sale.  A  peremptory  writ  of  manda- 
mus will  issue,  requiring  the  re- 
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spondents  to  issue  and  deliver  to  the 
relator  a  certificate  of  purchase  for 
said  lands  in  accordance  with  the 
views  herein  expressed. 
Writ  granted. 

Potter  and  Blydenburgh,  JJ.,  con- 
cur. 


ANNOTATION. 
Modw  of  making  and  aoo^ting  bids  at  anctiont. 


I.  Scope,  543. 
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in.  Ways  of  bidding:,  643. 

IV.  Ways  of  accepting  bids,  545. 

V.  Conclusion,  646. 

/.  Scope. 

This  annotation  has  been  rigidly 
confined  to  a  presentation  of  the  cases 
before  the  courts  which  have  involved 
the  varied  ways  and  means  of  making 
and  acceptiojc  bids  at  public  auction, 
whereby  they  beconte  valid  and  effec- 
tive as  bases  of  contracts  of  purchase 
ud  siUe  of  properties  exposed  for 
sale. 

It  is  not  concerned  in  any  respect 
with  the  rights  and  remedies  of  sellers 
or  buyers  at  public  vendues. 

It  includes  judicial  sales  so  far  as 
bidding  and  acc^ting  bids  thereat  are 
eoncamed,  but  does  not  follow  such 
transactions  as  tar  as  the  approval 
and  confirmation  of  the  courts  are 
requisite  to  bind  the  parties. 

The  subject  is  a  narrow  one,  and  the 
pertinent  cases  are  not  numerous. 

//.  Introduction. 

If  the  selection  of  this  subject  needs 
any  justification,  it  may  be  found  in 
an  opinion  of  the  United  States  Su- 
preme Court  wherein  it  was  said  that, 
inasmuch  as  the  consent  of  parties  to 
B  contract  of  purchase  and  sale  at 
public  auction  is  essential  to  a  bind- 
ing obligation  to  transfer  and  take 
property  bid  for  and  knocked  down, 
"it  becomes  important  to  ascertain  in 
what  way  and  to  what  extent  such 
assent  must  be  manifested,  and  to  dis- 
tinguish accurately  between  mere  of- 
fers or  proposals  by  one  party  not  ac- 
cepted or  approved  by  the  other,  and 
notna!   and    positive  engagements 


which  neither  party  can  retract  or 
withdraw."  Blossom  v.  Milwaukee  & 
C.  R.  Co.  (1866)  3  Wall.  (U.  S.)  196, 
18  L.  ed.  43. 

A  sale  at  auction,  like  every  other 
sale,  must  have  the  assent,  eicpress  or 
implied,  of  both  vendor  and  vendee. 
Farr  v.  John  (1867)  23  Iowa,  286,  92 
A».  Dec.  426 ;  Grotenkemper  v.  Achter- 
meyer  (1875)  11  Bush  (Ky.)  222. 

When  property  has  been  offered  at 
a  public  sale,  and  after  bids  have  been 
made  struck  off  to  the  highest  bidder, 
the  sale,  in  ordinary  circumstances, 
is  closed.  The  bid  has  been  accepted; 
the  minds  of  seller  and  buyer  have 
come  together  by  an  offer  of  a  certain 
price  on  one  side  and  the  acceptance 
of  the  offer  on  the  other.  Coombs  v. 
Steere  (1881)  8  Uh  App.  147. 

The  contract  of  sale  and  purchase 
is  then  complete,  and  naught  remains 
but  for  the  seller  to  deliver  the  prop- 
erty bought  and  the  buyer  to  take  it 
and  pay  the  price  he  bid  according  to 
the  terms  of  the  sale.  Chamberlain  v. 
Bain  (1888  )  27  01.  App.  634. 

III.  Wa^a  of  Mddfnp. 

There  is  no  formal  or  prescribed 
mode  of  bidding  for  property  put  up 
at  auction.  Any  way  of  making  a  bid 
which  plainly  indicates  the  bidder's 
intention  is  sufficient. 

The  court,  tiierefore,  in  the  report- 
ed case  (State  ex  bel.  Fitch  v.  State 
Bd.  op  School  Land  Comes,  ante, 
639),  was  well  within  the  authorities 
in  holding  that  at  an  auction  sale  a 
bid  may  be  made  orally,  or  in  writing, 
by  a  wink  or  a  nod,  or  by  any  mode 
by  which  the  bidder  signifies  his  will- 
ingness and  intention  to  give  a  par- 
ticular price. 
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It  is  not  necessary  that  biddings  at 
auction  should  be  viva  voce.  Atty. 
•Gen.  V.  Taylor  (1824)  13  Price,  636, 
147  Eng.  Reprint,  1106,  per  Baron 
-Graham,  s.  c,  sub.  nom.  Rex  v.  Taylor 
(1824)  M'Clel.  ££62,  148  Eng.  Reprint, 
151. 

A  bid  at  an  auction  may  be  made 
-by  word  of  mouth,  a  nod  of  the  head, 
•or  in  any  other  manner,  and  a  bid  by 
nodding  the  head,  where  that  method 
has  been  used  in  the  locality  for  sev- 
eral years,  is  good.  Warehime  v.  Graf 
(1896)  83  Hd.  9S,  84  Atl.  364;  In  Mil- 
lingar  v.  Daly  (1867)  66  Pa.  245, 
where  the  supreme  court  reversed  a 
Judgment. against  a  bidder  at  an  auc- 
tion sale  of  land,  who  had  refused  to 
4iccept  a  proffered  conveyance  because 
it  excepted  (without  giving  him  notice 
when  he  bid)  a  part  of  the  land  he 
bid  for,  the  trial  court  had  instructed 
the  jury  that  a  "bid  may  be  made^n 
words,  uttered  aloud  in  the  hearing 
of  the  bystanders,  or  spoken  privately 
to  the  auctioneer;  or  by  writing  in 
words  or  figures ;  or  it  may  be  made  by 
A  wink  or  nod,  or  in  any  mode  by  which 
the  bidder  signifies  his  willingness  and 
intention  to  give  a  particular  sum  or 
price  for  the  property  offered  for 
sale,"  and  the  instruction  in  this  re- 
gard received  tacitly  the  approval  of 
the  appellate  tribunal  as  the  law  of 
the  state,  for  it  was  said  in  the  opin- 
ion of  the  court  that  except  in  a  sin- 
.gle  particular,  referring  thereby  to  the 
exception  from  the  o£Fered  deed  of 
part  of  the  land  sold,  it  discovered  no 
-error  in  the  manner  in  which  the  case 
was  submitted  to  the  jury. 

It  is  not  essential  to  the  validity  of 
■a  bid  at  an  auction  sale  that  the  bidder 
should  be  personally  present  at  the 
sale  and  make  it  then  and  there.  Dick- 
«rman  v.  Burgess  (1858)  20  IlL  266; 
Wenner  v.  Thornton  (1880)  98  HI.  156; 
Ingalls  V.  Rowell  (1894)  149  111.  163, 
36  N.  E.  1016;  Gibbs  v.  Davies  (1897) 
168  HL  205,  48  N.  £.  120;  Quigley  v. 
Breckenridge  (1899)  180  UL  627,  54 
N.  E.  580;  Farr  v.  John  (1867)  23 
Iowa,  286,  92  Am.  Dec.  426;  Tyree  v. 
Williams  (1814)  3  Bibb  (Ky.)  366,  6 
Am.  Dec.  663;  Cohen  v.  Wagner  (1847) 
«  Gill  (Md.)  236. 

The  employment  by  a  bidder  of  an- 


other person  to  bid  for  him  at  sn  aa^ 
tion  sale  is  not  improper;  it  ia  commoB 
knowledge  that  bidders  are  freqaentlj 
representatives  of  other  persons.  In- 
galls V.  Rowell  (1894)  149  IIL  163,  36 
N.  E.  1016;  Gibbs  v.  Davies  (1897) 
168  lU.  205,  48  N.  E.  120;  Quigley  v. 
Breckenridge  (1899)  180  UL  627,  64 
N.  E.  680. 

Whether  a  bid  is  made  personally 
by  a  purchaser  at  an  auction  sale,  or 
by  another  acting  in  his  behalf,  is  im- 
material. Cohen  v.  Wagner  (Md.)  su- 
pra. 

A  bid  at  auction  may  be  made  by 
letter,  and  if  it  proves  to  be  the  high- 
est made,  the  writer  will  be  deemed 
the  purchaser  of  the  property  put  ap 
for  sale.  Tyree  v.  Williams  (1814}  3 
Bibb  (Ky.)  365,  6  Am.  Dec.  663. 

A  letter  from  a  prospective  pur- 
chaser  at  auction,  sent  or  delivered  ta 
the  auctioneer  at  the  beginning  of  the 
sale,  offering  a  definite  sum  for  the 
property  put  up  and  cried  to  the  As- 
sembled bidders,  *is  a  good  and  valid 
bid.  Dickerman  v.  Burgess  (111.)  su- 
pra; Wenner  v.  Thornton  (1880)  96 
lU.  166. 

A  method  of  bidding  by  vrhich  the 

persons  desirous  of  bu3ring  goods  of- 
fered at  auction  retired  to  another 
room  by  request,  each  to  write  on  sepa- 
rate slips  of  paper  two  different  sums, 
upon  the  understanding  that  whoso 
set  down  and  turned  in  the  highest 
sum  should  be  declared  the  purchaser, 
was  sanctioned  as  good  in  Rex  v.  Tay- 
lor (1824)  M'Clel.  862,  148  Eng.  Re- 
print, 151,  s.  c.  sub.  nom.  Atty.  Gen. 
V.  Taylor  (1824)  13  Price,  636,  147 
Eng.  Reprint,  1106. 

A  bid  lodged  with  the  auctioneer 
prior  to  an  auction  sale  is  good.  Co- 
hen V.  Wagner  (1847)  6  Gill  (Bid.) 
236. 

In  Conover  v.  Walling  (1852)  16 
N.  J.  Eq.  173,  two  tracts  of  land  had 
been  sold  at  auction,  and  the  highest 
bidder  for  the  tract  first  sold  had  made 
his  bid  upon  a  prior  understanding 
with  the  auctioneer  that  he  would  keep 
his  thumb  in  the  buttonhole  of  his  coat 
during  the  bidding,  and  that  the  aac- 
tioneer  should,  until  he  withdrew 
advance  each  bid  in  the  ratio  of  tite 
preceding  one  from  his  competitor. 
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Forsaant  to  this  arrangement,  the  first 
tract  was  knocked  down  to  hun«  and 
the  sale  of  it  was  confirmed,  but  when 
the  second  tract  was  put  up,  and  the 
same  bidder  kept  his  thumb  in  his 
buttonhole  to  signify  to  the  auctioneer 
that  he  was  bidding  for  that  in  the 
same  way,  the  auctioneer  ignored  the 
signal  and  struck  down  the  property  to 
another  bidder.  This  sale  was  set 
aside,  and  another  ordered  by  the  or- 
phans' court,  and  ita  action  in  so  do- 
ing was  affirmed,  but  without  costs, 
and  with  condemnatory  remarks  on 
the  auctioneer's  conduct. 

According  to  Lord  Halsbury,  the 
method  of  bidding  at  an  auction  sale 
is  usualfy  regulated  by  the  conditions 
of  sale.  1  liBWs  of  England,  610,  § 
1039. 

A  bid  at  an  auction  which  does  not 
conform  to  the  published  terms  of  the 
sale  is  no  bid  at  all,  and  need  not  foe 
noticed  by  the  auctioneer.  Moore  v. 
Owsley  (1872)  37  Tex.  603. 

IV*  Ways  of  accepting  bids. 

The  same  informality  which  marks 
the  making  characterizes  the  accept- 
ing of  bids  at  auctions.  Any  method 
of  signifying  to  the  bidder  that  his 
bid  has  been  accepted,  and  that  the 
property  put  up  is  his  upon  paying 
his  bid  and  complying  with  the  terms 
<tf  the  sale,  is  sufficient. 

The  more  common  mode  of  accept- 
ing a  bid  is  the  letting  fall  of  the 
auctioneer'*s  hammer.  As  soon  as  the 
hammer  falls  the  bid  is  accepted,  and 
the  contract  of  purchase  and  sale  is 
considered  closed. 

United  States — ^Blossom  t.  Milwau- 
kee &  G.  R.  Co.  (1866)  8  WalL  196, 
18  U  ed.  43. 

Florida.— Coker  v.  Dawkina  (1888) 
20  Fla.  141. 

Georgia.  —  Tillman  t.  Dunman 
(1901)  114  6a.  406,  57  L.RJL  784,  88 
Am.  St.  Rep.  28,  40  S.  E.  244;  Mallard 
T.  Curran  (1906)  123  Ga.  872,  61  S.  E. 
712. 

HawaiL— McDonald  v.  Green  (1885) 
-  5  Haw. 

Kenta<^. — Grotenkemper  t.  Achter- 

meyer  (187S)  11  Bush,  222. 

Maryland.  —  Warehime  v.  Graf 
(1896)  83  Md.  98,  84  Atl.  864;  State 
11  A.L.R^6. 


T.  Second  Nat.  Bank  (1896)  84  Md. 
326,  35  Atl.  889. 

Minnesota. — ^Anderson  v.  Wisconsin 
C.  R.  Co.  (1909)  107  Minn.  296,  20 
L.R.A.(N.S.)  1133,  131  Am.  St  Rep. 
462,  120  N.  W.  39. 

Nebraaluu — ^Nebraska  I^oan  &  T.  Co. 
T.  Hamer  (1894)  40  Neb.  281,  68  N. 
W.  696. 

New  Yori[.  —  Sherwood  Reade 
(1844)  7  Hill,  481. 

Pennsylvania.  —  Fiaher  v.  Seltzer 
(1854)  23  Pa.  308.  62  Am.  Dec.  336. 

England.— Payne  v.  Cave  (1789)  3 
T.  R.  148,  100  Eng.  Reprint,  602,  1  Re- 
vised Rep.  679;  Routledge  v.  Grant 
(1828)  4  Bing.  66S,  130  Eng.  Reprint, 
920,  1  Moore  &  P.  717,  6  L.  J.  C.  P. 
166,  3  Car.  ft  P.  267,  29  Revised  Rep. 
672;  Warlow  v.  Harrison  (1858)  1  El. 
&  El.  295,  120  Eng.  Reprint,  920. 

Payne  v. -Cave  (Eng.)  supra,  has 
been  called  "the  parent  case"  in  the 
English  reports  respecting  sales  at 
auction.  Anderson  v.  Wisconsin  C.  R* 
Co.  (Minn.)  supra. 

A  bid  at  auction  is  in  the  nature  of 
an  offer,  which  is  accepted  by  knock- 
ing down  the  hammer.  Langdell, 
Gontr.  §  19. 

Lord  Halsbury  says  that  until  prop- 
erty put  up  at  auction  is  actually 
knocked  down,  there  is  no  complete 
contract  of  sale.  1  Laws  of  England, 
610,  §  1039.  Chancellor  Kent  is  in 
accord.  2  Kent.  Com.  538. 

The  fall  of  the  auctioneer's  hammer 
amounts  to  an  acceptance  of  the  offer 
of  the  bidder,  but  only  when  that  con- 
forms to  the  conditions  of  the  sale. 
MeManas  v.  Fortescue  [1907}  2  K.  B. 
(Eng.)  1,  76  L.  J.  E.  B.  N.  S.  398,  96 
L  T.  N.  S.  444,  28  Times  L.  R.  292. 

Although  the  fall  of  the  auctioneer's 
hammer  is  the  more  frequently  resort- 
ed-to  way  of  accepting  a  bid  at  auc- 
tion, it  is  not  the  exclusive  one  used. 

A  bid  at  an  auction  is  only  an  offer 
to  bny,  and  there  is  no  contract  of 
sale  until  the  crier,  by  the  fall  of  the 
hammer  or  other  recognized  act,  signi- 
fies acceptance  of  the  offer.  Nebraska 
I^an  &  T.  Co.  v.  Hamer  (1894)  40  Neb. . 
281,  68  N.  W.  695. 

Mr.  Benjamin  pronounces  complete 
a  sale  by  auction  when  the  auctioneer 
announces  Its  completion  by  the  fall 
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of  tee  hammer,  or  in  another  custom- 
ary manner.  Benjamin,  Sales,  6th 
ed.  1906,  p.  66. 

By  the  British  Sales  of  Goods  Act  of 
1893  (66  &  57  Vict.  chap.  71,  §  68,  subd. 
2),  the  acceptance  of  a  bid  at  an  auc- 
tion completes  the  sale,  and  is  indi- 
cated "by  the  fall  of  the  hammer,  or 
in  other  customary  manner/' 

According  to  Senator  Bockee,  in 
Sherwood  v.  Reade  (1844)  7  Hill  (N. 
Y.)  431,  the  words  "struck  off,"  as 
used  in  the  then  statute  of  New  York 
respecting:  sales  at  auction  to  satisfy 
mortgages  given  to  secure  loans  made 
by  the  commissioners  for  lending  mon- 
ey of  the  United  States  deposited  with 
the  state  of  New  York,  were  synony- 
mous with  "knocked  down,"  and,  in 
common  parlance  and  the  language  of 
auction  rooms,  property  is  understood 
to  be  "struck  off,"  or  "knocked  down," 
when  the  auctioneer  by  the  fall  of  his 
hammer,  or  by  any  other  audible  or 
visible  announcement,  signifies  to  the 
bidder  that  he  is  entitled  to  the  prop- 
erty on  paying  the  amount  of  his  bid 
according  to  the  terms  of  the  sale. 

This  language  was  adopted  in  State 
V.  Second  Nat.  Bank  (1896)  84  Md. 
826.  35  Atl.  889. 

In  Blossom  v.  Milwaukee  &  C.  R. 
Co.  (1866)  8  Wall.  (U.  &)  196,  18  L. 
ed.  48,  the  counsel  for  the  successful 
litigant  asserted  in  his  argument  that 
"in  all  public  sales,  or  sales  at  auc- 
tion, the  sale  is  consummated  by'  the 
fall  of  the  hammer, — by  striking  off 
— or  by  the  words  'going,  going,  go- 
ing, gone/  or  'sold/  or  equivalent  ex- 
pressions, showing  that  the  auctioneer 
accepts  some  bid  that  has  been  made," 
and  the  court  in  affirming  the  judg- 
ment apparently  assented. 

The  court,  then,  in  the  reported  case 
(State  ex  eel.  Fitch  v.  State  Bd.  of 
School  land  C^mes.  ante,  539)  is  on 
firm  ground  in  holding  that  the  accept- 
ance of  a  bid  at  an  auction  sale  is  de- 
noted by  the  fall  of  the  hammer,  or  by 
any  other  audible  or  visible  means 
signifying  to  the  bidder  that  he  is  en- 
titled to  the  property  on  paying  the 
amount  of  his  bid  according  to  the 
terms  of  sale.  , 


In  England,  an  excise  tax  on  auc- 
tion sales  has  long  been  levied  by  act 
of  Parliament,  and  various  ingenious 
schemes  of  evading  it  have  been  con- 
cocted. When  the  efficacy  of  these  is 
tested  in  the  court,  the  question  turns 
upon  whether  or  not  the  transactions 
in  which  they  were  woriced  out  were 
auctions,  and  so  subject  to  the  tax. 

An  unusual  and  probably  unique 
method  of  accepting  a  bid  has  been  de- 
scribed by  Lord  Chancellor  Eldon. 
"When  I  was  attorney  general/'  said 
his  Lordship  in  Walker  v.  Advocate- 
General  (1813)  1  Dow,  111,  3  Eng. 
Reprint^  640,  "they  had  a  case  in  the 
exchequer  of  a  female  auctioneer.  She 
continued  silent  during  the  whole  time 
of  the  sale ;  but  whenever  anyone  bid 
she  gave  him  a  glass  of  brandy.  The 
sale  broke  up,  and,  in  a  private  room, 
he  that  got  ^he  last  glass  of  brandy 
was  declared  to  be  the  purchaser." 

F.  Conclusion. 

It  may  be  said  with  confidence,  since 
a  careful  search  of  authorities  has 
revealed  no  case  to  the  contrary,  that 
any  method  of  bidding  which  makes 
plain  to  those  conducting  the  sale  the 
bidder's  offer  of  a  definite  price  for 
property  put  up  at  auction  is  good, 
and,  reciprocally,  that  any  way  in 
which  the  acceptance  of  his  bid  is 
clearly  conveyed  to  him  is  sufficient 
to  close  the  sale. 

The  authorities,  therefore,  sustain 
the  court  in  the  reported  case  (State 
EX  REL.  Fitch  v.  State  Bd.  of  School 
Land  Cohrs.  ante,  539)  in  holding  that 
an  established  custom  of  state  officers 
in  sales  generally  of  the  public  lands, 
to  regard  as  a  bid,  and  to  act  upon  it 
as  such,  a  preliminary  application  for 
a  sale,  accompanied  by  a  pledge  to  bid 
thereat  a  stated  sum',  and  a  payment 
of  10  per  cent  of  that  sum  in  cash  as 
a  guaranty  of  good  faith  in  the  ab- 
sence of  the  bidder  at  the  sale,  and  to 
knock  the  property  down  to  him  if  no 
other  bid  is  made,  is  a  proper  and  ef- 
fective way  of  making  and  accepting 
a  bid  for  property  put  up  at  auction, 
and  makes  a  valid  contract  of  pur^ 
chase  and  sale.  J.  B.  G. 
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W.  C.  BOWMAN  LUMBER  COMPANY 
•  V. 

S.  B.  PI£RSON  et  al. 

Texa*  Supreme  CouH^May  18,  1990, 

(—  Tex.  — ,  221  S.  W.  930.) 

Corporation  —  .cuanuiteeinK  customer's  contract  —  validity. 

A  corporation  organized  to  deal  in  lumber  has  no  power  to  truarantee 
performance  of  the  contract  by  a  building  contractor  merely  to  enable 

it  to  sell  lumber  to  the  contractor; 

[Sec  note  on  thi^  question  beginning  on  page  654.] 


Certification  by  the  Court  of  Civil  Appeals  for  the  determination  by 
the  Supreme  Court  of  a  question  arising  upon  reversal  of  a  judgment  in 
plaintiffs'  favor  in  an  action  on  a  bond  given  to  guarantee  compliance 
with  a  certain  building  contract.  Qtiestion  answered. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  R.  M.  Reed  and  Theodore  Phillips,  Ch.  J.,  delivered  the  opin- 
Mack  for  plaintiffs.  ion  of  the  court: 


Mr.  D.  M.  Oldham,  Jr.,  for  defend- 
ant: 

Defendant  being  a  private  corpora- 
tion incorporated  to  do  a  general  lum- 
ber business  in  buying  and  selling 
lumber,  and  not  incorporated  as  a 
surety  or  guaj*anty  company,  its  act 
of  signing  said  bond  as  surety  is  uUxa 
vires  and  void. 

Northside  R.  Co.  v.  Worthington,  88 
Tex.  562,  53  Am.  St  Rep.  778,  30  S. 
W.  1055 ;  Deaton  Grocery  Co.  v.  Inter- 
national Harvester  Co.  ^17  Tex.  Civ. 
App.  267,  105  S.  W.  556;  South  Texas 
Nat.  Bank  v.  La  Grange  Oil-Mill  Co. 
—  Tex.  Civ.  App.  — ,  40  S.  W.  328; 
Morgan  v.  Missouri,  K.  &  T.  R.  Co.  50 
Tex.  Civ.  App.  420,  110  S.  W.  978;  10 
Cyc.  1109;  Re  S.  P.  Smith  Library  Co. 
182  Fed.  620. 

A  surety  on  a  contractor's  bond  has 
the  right  to  rely  upon  and  expect  the 
terms  and  conditions  of  the  same  will 
be  observed,  and  unless  the  obligee  in 
the  bond  does  observe  and  conlply 
with  the  same,  the  surety  will  be  dis- 
charged from  liability  thereon. 

Simpkins,  Gontr.  p.  274;  Shelton  v. 
American  Surety  Co.  127  Fed.  736; 
Ryan  v.  Morton,  65  Tex.  258;  Loner- 
gan  V.  San  Antonio  Loan  &  T.  Asso. 
101  Tex.  63,  22  L.R.A.(N.S.)  364,  130 
Am.  St  Rep.  803,  104  S.  W.  1061,  106 
S.  W.  876. 


The  W.  C.  Bowman  Lumber  Com- 
pany is  a  corporation  chartered  "to 
buy,  sell,  hold,  and  deal  in  lumber 
and  other  building  materials,  both  at 
wholesale  and  retail,  and  generally 
to  do  and  perform  all  matters  and 
things  incident  or  necessary  in  such 
business."  As  surety,  it  signed  the 
bond  given  by  A.  T.  Robinson,  a  con- 
tractor, to  secure  his  performance 
of  a  certain  building  contract.  Dur- 
ing the  negotiation  for  the  contract, 
it  was  agreed  between  Robinson  and 
the  Lumber  Company  that  he  would 
purchase  and  it  would  sell  him  the 
lumber  and  other  like  material 
needed  in  the  construction  of  the 
building  if  he  secured  the  contract. 
Upon  being  awarded  the  contract^ 
Robinson  noade  such  purchases  of 
the  Lumber  Company.  T%iereafter, 
the  Lumber  Company  executed  the 
bond. 

In  a  suit  where  recovery  was 
sought  against  the  Lumber  Com- 
pany upon  the  bond,  the  honorable 
court  of  civil  appeals  for  the  second 
district  held  that  its  act  in  signing 
the  bond  was  ultra  vires.  Because 
of  the  conflict  between  this  holding 
and  that  of  the  honorable  court  of 
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civil  appeals  for  the  fourth  district 
in  Munoz  v.  Brassel,  —  Tex.  Civ. 
App.  — ,  108  S.  W.  417,  at  a  former 
term  in  a  mandamus  proceeding  we 
directed  that  the  question  be  cer- 
tified here  for  the  settlement  of  the 
conflict.  First  Nat.  Bank  v.  Conner, 
106  Tex.  549,  172  S.  W.  1106. 

It  does  not  appear  that  any  estop- 
pel was  pleaded  against  the  Lumber 
Company's  assertion  that  its  act  in 
signing  the  bond  was  ultra  vires, 
based  upon  the  benefit  it  received 
through  its  sale  to  the  contractor  of 
the  lumber  needed  for  the  building. 
No  estoppel  having  been  invoked, 
the  question  is  simply  one  as  to  the 
power  of  the  corporation  to  pledge 
fits  credit  as  a  surety  for  the  con- 
tractor's undertaking. 

Every  corporation  is  created  mth 
certain  express  powers.  Being  en- 
dowed with  these  express  powers,  it 
has  the  implied  power  to  do  what- 
ever is  necessary  or  reasonably  ap- 
propriate to  their  exercise.  It  has, 
in  a  word,  the  authority  to  do  what- 
ever will  legitimately  effect  the  ex- 
press purposes  of  its  creation.  A 
corporation  formed  for  the  prosecu- 
tion of  a  business  may  foster  that 
business  by  necessary  or  appropriate 
means — those  means  which  are  di- 
rect, in  their  nature  related  to  the 
objects  of  the  corporation,  and  by 
whose  employment  those  objects  will 
be  directly  furthered.  Under  the 
pretense  of  fostering  its  own  busi- 
ness, or  even  for  that  avowed  pur- 
pose, it  cannot,  however,  entangle  it- 
self in  engagements  or  enterprises 
mot  necessary  or  reasonably  appro- 
priate to  the  advancement  of  its  in- 
terests, from  which  it  will  receive 
only  an  indirect  or  remote  benefit,  if 
any,  and  with  which,  therefore,  as 
tested  by  its  charter  powers  and 


their  objects,  it  can  have  no  true 
concern. 

The  pledging  by  a  cor^wration  of 
its  credit  for  another's  benefit  as  a 
means  simply  of  enabling  him  to 
purchase  its  ^ods,  is  not  a  direct, 
and  hence  not  a  legitimate,  means  of 
promoting  its  own  business.  It  is  a 
means  purely  indirect,- and  any  bene- 
fit derived  by  the 
corporation  from  JS^^^^ItSSn 
the  transaction  is  cMtoBtert 
equally  indirect.  It  ^alSS!" 
is  not  a  fostering 
of  the  business  of  a  corporation  to 
pledge  its  capital  as  security  for  the 
debts  of  prospective  customers  for 
the  purpose  of  enabling  them  to  buy 
its  wares.  It  is  inviting  its  destruc- 
tion. The  creation  of  custom  hy 
such  a  method  is  only  a  delusive 
benefit  to  the  corporation  at  best, 
for  the  price  of  it  is  to  jeopardize  its 
capital,  not  for  its  own  direct  benefit, 
but  for  the  private  advantage  of  an- 
other. Its  benefit  from  such  a 
transaction  can  be  only  incidental. 
Such  use  of  its  credit  is  clearly  be- 
yond the  power  of  an  ordinary  busi- 
ness corporation,  such  as  the  Lum- 
ber Company  here.  Northside  R. 
Co.  V.  Worthington,  88  Tex.  562,  63 
Am.  St.  Rep.  778,  30  S.  W.  1055. 

While  a  writ  of  error  was  refused 
by  this  court  in  Munoz  v.  Brassd, 
the  question  of  the  power  of  the 
corporation  to  pledge  its  credit  un- 
der the  circumstances  there  shown, 
was  not  presented  in  the  application 
for  our  review. 

HOTB. 

The  power  of  a  corporation  to  guar- 
antee the  contracts  of  its  customera  or 
Tenders  with  third  persons  is  the  sub- 
ject of   the   annotation  followins 

WOODB  LUMBB  Co.  T.  MOC«^  pOI^ 

564, 
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WOODS  LUMBER  COMPANY.  Respt., 

V. 

W.  C.  MOOBE,  Jb.,  Trustee,  etc.,  of  Goldstein  Company,  Bankrupt,  Appt 

OaHfomia  Supreme  Court  (Dept.  No.  l)— August  10,  1020. 

(—  Cat  — ,  191  Pac.  905.) 

Corporation  —  authority  to  guarantee  debts. 

1.  Charter  authprity  to  make  films  for  moving  picture  plays  and  build 
structures  for  the  purpose  of  making  such  Alms  does  not  empower  a  cor- 
poration to  £ruarantee  the  obligations  of  other  persons  engaged  in  such 
business. 

[See  note  on  this  gueaUon  beginning  on  page  554.] 


—  implied  authority  to  guarantee  ac- 
counts. 

2.  A  corporation  engaged  in  fur- 
nishing costumes  under  an  exist- 
ing contract  to  the  producer  of  a 
motion  picture  film  may  guarantee 
sneh  producer's  bill  for  lumber  neces- 
sary to  the  production  of  the  film, 
where  the  statute  permits  corporations 
to  make  all  contracts  which  are  es- 
sential to  the  succeasful  prosecution 
of  their  business. 

[See  7  R.  C.  L.  604.] 

Gnannty  —  sufficiency  of  considera- 
tlen. 

3.  Furnishing  more  material  to  one 
whose  accounts  have  been  guaranteed 
by  another  is  a  sufficient  considera- 
tion to  support  the  guaranty. 

[See  12  R.  C.  L.  1078.] 


Corporation  —  contract  —  necessity  of 
tectum  by  board  of  directors. 

4.  Authorization  by  the  board  of 
directors  of  a  corporation  is  not  nec- 
essary to  validate  a  contract  signed  by 
the  secretary,  by  direction  of  the  pres- 
ident and  business  manager,  who  have 
power  to  direct  and  control  the  affairs 
and  business  of  the  corporation; 

[See  7  R.  C.  L.  621.] 

Evidence  —  proof  of  authority  of  cor- 
porate officer. 

5.  The  authority  of  an  officer  or 
agent  of  a  corporation  to  make  con- 
tracts in  its  behalf  may  be  shown  by 
proof  of  conduct,  without  resort  to  the 
minutes  of  the  board  of  directors. 

[See  7  R.  C.  L.  667.] 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Taft,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
Kcover  from  the  bankrupt  company,  original  defendant,  as  guarantor, 
an  amount  alleged  to  be  due  from  another  company  for  building  materials 
and  merchandise  bought  by  it  from  plaintiff.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Adams,  Adams,  &  Binford,    of  plaintiff  by  said  Continental  Com- 


6.  Hartdd  Janeway,  Uunsaker  &  Britt, 
L^oy  M.  Edwards,  and  Samuel  Poor- 
■aa,  Jr.,  for  appellant. 
Mr.  R.  W.  Clapp  for  respondent. 

Shaw,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  appeals  from  the 
judgment.  The  plaintiff  sued  to  re- 
cover  of  Goldstein  Company,  as 
guarantor,  the  sum  of  $2,845.55 
owing  to  plaintiff  from  Continental 
Producing  Company  for  building 
uateriais  and  merdiancUse  bought 


pany.  The  guaranty  contract  al- 
leged to  have  been  executed  by  Gold- 
stein Company  is  as  follows: 

Jan.  6, 1917. 

Woods  Lumber  Company, 

Beverly  Hills,  Calif. 
Gentlemen : — This  is  to  confirm 
conversation  Mr.  Woods  had  with 
R.  Goldstein  on  the  afternoon  of  the 
4th  inst.,  guaranteeing  the  payment 
of  all  bills  which  you  have  or  will 
have  against  the  Continental  Fro- 
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■ducing  Co.  650  S.  Broadway  st. 
city.    Yours  veiy  truly, 

Goldstein  Company, 
Los   Angeles,  Inc., 
By  L.  C.  Armbrust, 
Secretary. 

Goldstein  Company  was  the  origi- 
nal defendant,  but  during  the  pend- 
ency of  the  action  it  was  adjudged  a 
bankrupt  apd  the  defendant,  Moore, 
was  appointed  trustee  in  bank- 
ruptcy, and  substituted  as  defend- 
ant. 

The  answer  alleged  that  the  guar- 
anty contract  above  set  forth  was 
given  without  consideration  and  for 
accommodation  only ;  that  the  officer 
of  defendant  corporation  that  exe- 
cuted the  same  had  no  authority  to 
do  so,  and  that  ^e  guaranty  of  said 
Continental  Producing  Company's 
debts  was  not  within  the  scope  of 
the  Goldstein  Company's  business. 
The  court  below  made  findings  to  the 
effect  that  tiie  guaranty  contract 
was  given  for  a  valuable  considera- 
tion; that  the  officer  who  executed 
it  was  duly  authorized  to  do  so;  and 
.that  the  making  of  said  guaranty 
contract  was  within  the  scope  of  the 
said  Goldstein  Company's  corporate 
powers. 

The  appellant  claims  that  the  evi- 
dence shows:  (1)  That  the  contract 
of  guaranty  was  not  within  the 
■scope  of  the  powers  of  the  corpora- 
tion as  set  forth  in  its  articles,  nor 
in  direct  furtherance  of  its  business, 
and  consequently  that  it  is  ultra 
vires;  (2)  that  the  said  Goldstein 
Company  received  no  benefit  from 
the  making  of  said  guaranty,  and  is 
therefore  not  estopped  to  assert  that 
It  was  ultra  vires;  (3)  that  the 
officers  who  executed  the  contract 
had  no  authority  to  biAd  the  cor- 
poration thereby. 

The  articles  of  incorporation  of 
Goldstein  Company  stated  that  it 
was  incorporated  "to  manufacture, 
.  .  .  buy,  sell,  lease,  or  otherwise 
acquire,  And  generally  deal  in  all 
kinds  of  goods,  wares,  merchandise, 
and  property  of  every  class  and  de- 
scription; to  construct,  purchase, 
lease,  or  otherwise  acquire,  .  .  . 
operate,    maintain    and  conduct 
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theaters,  concert  halls,  and  amuse- 
ment places  of  all  kinds  and  descrip- 
tions; to  manage  theatrical,  concert 
hall,  and  vaudeville  companies  of  all 
kinds;  •  .  .  and  to  purchase,  own, 
produce,  and  present  theatric&l 
plays,  operas,  and  exhibitions  of  all 
kinds." 

The  principal  business  in  which 
the  Goldstein  Company  was  engaged 
at  and  before  the  making  of  this 
guaranty  was  the  selling  and  renting 
of  costumes  to  persons  engaged  in 
the  operation  of  theaters  or  shows 
and  to  persons  engaged  in  the  manu- 
facture of  films  for  moving  picture 
shows.  The  Continental  Producing 
Company  was  engaged  in  manufac- 
turing films  for  the  production  by 
moving  pictures  of  a  play  entitled 
"The  Spirit  of  '76."  On  31. 
1916,  the  Goldstein  Company  and  the 
Continental  Producing  Company  en- 
tered into  a  contract  whereby  the 
Goldstein  Company  agreed  to  sell 
and  furnish  to  the  Continental  Com- 
pany the  costumes  and  other  similar 
articles  necessary  for  the  production 
of  this  film.  The  contract  price  the 
Goldstein  Company  *was  to  receive 
therefor  amounted  to  $8,300.  In 
producing  the  film  it  was  necessary 
for  the  Continental  Company  to  buy 
a  large  amount  of  lumber  and  build- 
ing materials  for  the  erection  of 
structures  to  be  shown  in  the  pic- 
tures. The  Woods .  Lumber  Com- 
pany had  arranged  to  furnish  such 
materials  to  the  Continental  Com- 
pany, as  required.  Robert  Goldstein 
was  president  of  the  Goldstein  Com- 
pany and  the  principal  stockholder 
therein.  L.  C.  Armbrust  was  the 
secretary.  Goldstein  was  also  a 
stockholder  in  the  Continental  Com- 
pany. Although  the  evidence  is  con- 
fiicting  on  the  subject,  it  is  sufficient 
to  show  that  Goldstein  was  at  that 
time  acting  as  the  manager  of  both 
companies,  and  was  actively  super- 
intending the  work  of  the  Ck)ntinen- 
tal  Company  in  producing  the  films, 
and  was  also  controlling  the  opera- 
tions of  Goldstein  Company.  Woods 
Lumber  Company  began  furnishing 
building  materials  to  tiie  Continental 
Company  in  September,  1916.  Pay- 
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:CQ$nta  were  made  from  time  to  time» 
l>ut  in  the  latter  part  of  December 
the  Continental  Company  was  de- 
linquent in  payments.  Thereupon 
W.  E.  Woods,  manager  of  the  Woods 
liumber  Company,  informed  Gold- 
stein that  the  Woods  Lumber  Com- 
pany would  give  the  Continental 
Company  no  furtiier  credit,  and 
ivould  furnish  it  no  more  materials, 
unless  Goldstein  Company  would 
£ruarantee  the  payment  of  the  bills 
of  the  Continental  Company  for  ma- 
terials to  be  furnished  to  it  by 
Woods  Lumber  Company.  Gold- 
43tein  Company  was  at  that  time 
financially,  interested  in  the  success 
■of  the  proposed  moving  picture  then 
being  made  by  the  Continental  Com- 
pany, by  reason  of  the  fact  that  if 
i;he  Continental  Company  was  un- 
able to  go  on  with  that  enterprise,  it 
would  not  order  any  more  costumes 
from  the  Goldstein  Company  un^er 
the  contract  aforesaid.  This,  at 
least,  was  a  fair  inference  from  the 
■evidence.  Goldstein,  in  reply  to  the 
statement  by  Woods,  said  his  com- 
pany would  execute  such  guaranty. 
In  pursuance  of  this  promise,  and  by 
order  of  Goldstein  to  Armbrust,  the 
secretary,  the  guaranty  contract 
above  quoted  was  executed  by  the 
secretary  and  delivered  to  Mr, 
Woods  for  the  Woods  Lumber  Com- 
pany. The  evidence  is  in  conflict 
•on  these  points,  but  there  is  substan- 
tial evidence  to  the  ^ect  stated. 
Thereafter  the  Woods  Lumber  Com- 
pany, on  the  faith  of  this  guaranty, 
furnished  materials  to  the  Conti- 
nental Company  to  the  amount  here- 
in sued  for,  and  the  indebtedness 
thereby  created  was  not  paid. 

1.  The  articles  of  incorporation  of 
•Goldstein  Company  gave  it  power  to 
TDoAe  films  for  moving  picture  plays, 

c«rpor«ti«B-  ***  exhibit  them 

•vtfeoritr  t«  to  the  public,  and 
also  to  build  struc- 
-tures  for  the  purpose  of  making 
-such  films.  This  fact,  however,  did 
3Xot  empower  it  to  guarantee  the  obli- 
gations of  other  persons  or  corpora- 
tions engaged  in  such  business.  It 
-was  not  authorized  to  make  contracts 
■€ft  guaranty  as  an  independent  busi- 
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ness.  It  had  no  express  power  to 
make  such  contracts.  The  guaranty 
in  question  can  be  upheld  as  binding 
.upon  it  only  upon  the  theory  that 
under  the  circumstances  existing  at 
the  time  it  was  within  its  implied 
powers. 

A  corporation  engaged  in  carrying 
on  a  business,  which  it  is  authorized 
to  do  by  its  articles  and  the  law  un- 
der which  it  is  organized,  has  im- 
plied power  to  make  all  contracts 
which  are  "essential  to  the  success- 
ful prosecution  of  the  business" 
(Civ.  Code,  §  354,  subd.  8;  Bates  v. 
Coronado  Beach  Co.  109  Cal.  163, 
41  Pac.  855;  Mercantile  Trust  Co.  v. 
Kiser,  91  Ga.  636,  18  S.  E.  358),  or 
the  making  of  which  is  an  appropri- 
ate means  by  which  it  may  be  *'rea- 
sonably  expected  that  the  business 
in  which  the  corporation  is  engaged 
will  be  advanced"  (Depot  Realty 
Syndicate  v.  Enterprise  Brewing  Co. 
87  Or.  560,  L.R.A.1918C,  1001,  170 
Pac.  294,  171  Pac.  223),  or  which 
are  "necessary  and  helpful  to  the 
conduct  of  its  authorized  business" 
(Timm  v.  Grand  Rapids  Brewing 
Co.  160  Mich.  371,  27  LJl.A.(N.S7 
186, 126  N.  W.  357),  or  which  tends 
directly  to  promote  the  business  au- 
thorized by  its  articles,  and  which  it 
is  doing  (Kraft  v.  West  Side  Brew- 
ing Co.  219  lU.  205,  76  N.  E.  372; 
Centr^  Lumber  Co.  v.  Kelter,  201 
111.  508,  66  N.  E.  543;  Blue  Island 
Brewing  Co.  v.  Fraatz,  123  HI.  App. 
26;  Horst  v.  Lewis,  71  Neb.  366,  98 
N.  W.  1046, 103  N.  W.  460). . 

The  question  whether  or  not  a 
contract  of  guaranty  comes  within 
the  reasons  above  mentioned  is  one 
Which  is  to  be  primarily  "deter- 
mined by  the  corporation,  or  those  to 
whom  the  management  of  its  a£fairs 
is  intrusted."  Bates  v.  Coronado 
Beach  Co.  supra.  The  court  cannot 
determine  that  it  is  beyond  the  pow- 
ers of  the  corporation,  unless  it 
clearly  appears  to  be  so  as  a  matter 
of  law.  With  respect  to  the  means 
which  the  corporation  may  adopt  to 
further  its  objects  and  promote  its 
business,  its  managers  "are  not  lim- 
ited in  law  to  the  use  of  such  means 
as  are  usual  or  necessary  to  the  ob- 
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jects  contemplated  by  their  organi- 
zation,  but»  where  not  restricted  by 
law,  may  choose  such  means  as  are 
convenient  and  adapted  to  the  end, 
though  they  be  neithev  the  usual 
means,  nor  absolutely  necessary"  for 
the  purpose  intended.  Winterfield 
V.  Cream  City  Brewing  Co.  96  Wis. 
239,  71  N.  W.  101. 

For  illustration:  A  sawmill  cor- 
poration may  guarantee  bonds  of  an 
auxiliary  railway  corporation, 
formed  to  build  a  railroad  penetrat- 
ing the  country  from  which  the  saw- 
mill company  expects  to  obtain  its 
timber.  Mercantile  Trust  Co.  v. 
Kiser,  supra.  A  brewing  company 
can  lawfully  guarantee  the  payment 
of  rent  of  a  saloon  keeper  who  has 
agreed  to  sell  the  beer  of  the  brew- 
ing company  exclusively,  or  the  rent 
of  a  hotel  which  was  one  of  the 
brewing  companjr's  customers,  or 
the  bond  required  by  the  state  law  of 
a  liquor  dealer  who  was  one  of  its 
customers,  or  notes  of  a  saloon 
keeper  to  obtain  money  from  a  third 
person  for  the  erection  of  a  saloon 
building  in  which  he  has  agreed  to 
sell  exclusively  the  beer  of  ttie  guar- 
antor, or  when  by  such  contract  the 
brewing  company  creates  for  itself 
A  new  customer  and  an  additional 
outlet  for  its  product.  Depot  Real- 
ty Syndicate  v.  Enterprise  Brew- 
ing Co.;  Winterfield  v.  Cream  City 
Brewing  Co.;  Timm  v.  Grand 
Rapids  Brewing  Co.  and  Kraft  v. 
West  Side  Brewery  Co.  supra;  Blue 
Island  Brewing  Co.  v.  Fraatz,  123 
111.  App.  26 ;  Holm  v.  Claus  Lipsius 
Brewing  Co.  21  App.  Div.  204, 47  N. 
Y.  Supp.  518;  H.  Koehler  &  Co.  v. 
Reinheimer.  26  App.  Div.  1, 41  N.  Y. 
Supp.  755;  Horst  v.  Lewis,  supra; 
Miller  v.  Northern  Brewery  Co.  (D. 
C.)  242  Fed.  164;  McQuaide  v.  En- 
terprise Brewing  Co.  14  Cal.  App. 
315,  111  Pac  927.  A  lumber  com- 
pany may  become  surety  on  the 
bond  of  a  building  contractor  to  in- 
duce him  to  purchase  of  the  lumber 
company  the  lumber  used  in  such 
buiUUn?.  Central  Lumber  Co.  v. 
Kelter,  201  111.  503, 66  N.  E.  643. 

There  ia  a  seeming  conflict  of  au- 
thority on  this  subject,  but,  except 
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.  for  a  few  cases,  it  is  more  apparent 
than  real.  In  the  following  cases 
the  guaranty  was  not  shown  to  be 
directly  connected  with  or  beneficial 
to  the  authorized  business  carried 
on  by  the  company,  and  the  question 
of  implied  power  was  not  discussed. 
Memphis  Grain  Elevator  Co.  v. 
Memphis  &  C.  R.  Co.  86  Tenn.  703^ 
4  Am.  St.  Rep.  798,  6  S.  W.  52; 
Lucas  V.  White  Line  Transfer  Co.  70 
Iowa,  541,  59  Am.  Rep.  449,  30  N. 
W.  771 ;  Norton  v.  Derry  Nat.  Bank, 
61  N.  H.  589,  60  Am.  Rep.  334; 
Wheeler  v.  Home  Sav.  &  State  Bank, 
188  111.  34,  80  Am.  St  Rep.  161,  53 
N.  E.  598;  First  Nat.  Bank  v.  Win- 
Chester,  119  Ala.  168,  72  Am.  St 
Rep.  904, 24  So.  351 ;  Morgan  v.  Mis- 
souri, K.  &  T.  R.  Co.  50  Tex.  Civ. 
App.  420, 110  S.  W.  978.  There  are 
other  "border  line  cases,''  where  it 
was  held  that  benefit  from  the  guar- 
anly  was  too  remote  or  too  indirect 
to  justify  the  conclusion  that  it  was 
within  the  implied  powers.  The  fol- 
lowing are  of  this  class:  The  fact 
that  the  operation  of  a  railroad  and 
a  street  car  line  would  each  tend  to 
increase  the  population  of  the  city 
and  the  business:  over  each  road  did 
not  authorize  either  company  to 
guarantee  the  bonds  of  the  other. 
Northside  R.  Co.  v.  Worthington,  83 
Tex.  562,  53  Am.  St.  Rep.  778,  30  S. 
W.  1055.  A  railroad  company  can- 
not make  a  guaranty  to  enable  a 
hotel  company  to  build  a  summer 
hotel  on  its  line,  merely  because  the 
guests  of  the  hotel  would  probably 
travel  on  the  railroad  and  increase 
its  business  and  profits.  Western 
Maryland  R.  Co.  v.  Blue  Ridge 
Hotel  Co.  102  Md.  321,  2  L.R.A. 
(N.S,)  887,  111  Am.  St.  Rep.  362,  62 
Atl.  351.  A  brewing  company  could 
not  erect  a  building  for  a  boarding 
house  and  saloon  for  rent,  in  order 
that  the  saloon  keeper  might  buy  its 
beer.  United  States  Brewing  Co.  v. 
Dolese  &  S.  Co.  259  111.  274,  47 
L.R.A.(N.S.)  898, 102  N.  E.  753.  A 
few  cases  are  directly  contrary  to^ 
the  weight  of  authority.  Twiss  v. 
Guaranty  Life  Asso.  87  Iowa,  733,. 
43  Am.  St  Rep.  418,  55  N.  W.  8; 
Anheuser-Busch  Brewing  Asbo.  v. 
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Heistand,  101  G.  C.  A.  367, 177  Fed. 

197 ;  Davis  v.  Old  Colony  R.  Co.  131 
Mass.  258,  41  Am.  Rep.  221.  Iq 
«ach  of  the  other  cases  the  doctrine 
of  implied  powers  was  recognized. 
In  Beat  Brewing:  Co.  v.  Klassen,  185 
III.  37,  50  L.R.A.  765,  76  Am.  St. 
iUp.  26,  57  N.  E.  20,  where  the 
i)enefit  to  the  corporate  buainesB  was 
held  to  be  too  remote,  the  court  said 
that  the  question  as  to  such  contract 
being  within  the  implied  powers  was 
one  to  "be  determined  according  to 
the  facts  of  each  case,'"  and  that  such 
guaranty  must  be  a  means  tending 
directly  to  promote  the  corporate 
business,  "and  not  amounting  to  a 
separate  unauthorized  business." 
The  doctrine  we  are  following  was 
thus  recognized. 

The  case  presented  by  the  record 
•comes  clearly  within  the  principle  of 

the  first-mentioned 
mMMrto  cases.  The  Gold- 
S^ZmS^         ^^^^  Company  was 

In  the  business  of 
selling  theatrical  costumes,  and  had 
a  pending  contract  with  the  Conti- 
nental Company  for  the  sale  of  a 
large  amount  of  such  costumes,  pre- 
fiumably  for  a  good  profit.  It  was 
directly  interested  in  the  continu- 
ance of  the  business  by  the  Conti- 
nental Company,  and  in  the  success 
-of  the  enterprise  of  producing  the 
proposed  play.  The  circumstances 
■are  such  as  to  create  the  inference, 
which  the  court  might  reasonably 
have  drawn,  that  the  payment  of  the 
-expenses  of  the  Continental  Com- 
pany in  producing  the  film  for  the 
play,  includinir  the  price  of  the  cos- 
tumes aforesaid,  was  very  largely 
dependent  upon  Its  completion  and 
its  successful  production.  The  ex- 
pressed purpose  of  the  lumber  com- 
pany to  refuse  further  credit  to  the 
Continental  Company  threatened  to 
stop  the  entire  enterprise,  both  that 
•of  the  Continental  Company  ill 
manufacturing  the  film  and  that  of 
'the  Goldstein  Company  in  selling  the 
costumes  therefor.  The  manager  of 
the  company  reasonably  concluded 
i;hat  this  could  only  be  prevented  by 
jxiaking  the  guaranty  in  question, 
in  a  business  view  the  guaranty  ap- 
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peared  to  be  essential  to  enable  the 
Goldstein  Company  to  obtain  pay- 
ments upon  its  contract  with  the 
Continental  Company.  It  was  to  be 
reasonably  expected  that  the  making 
of  the  guaranty  would  advance  the 
business  of  the  Goldstein  Company, 
and  would  secure  to  it  the  paiyment 
of  the  debt  that  would  be  due  to  it 
from  its  customer,  the  Continental 
Company.  Jt  was  a  thing  helpful  to 
the  conduct  of  its  business,  and 
tended  directly  to  promote  the  same. 
All  of  these  things  are  held  in  the 
foregoing  cases  to  be  sufficient  to 
bring  the  contract  of  guaranty  with- 
in the  scope  of  the  implied  powers  of 
a  corporation.  We  are  of  the  opin- 
ion that  the  guaranty  was  a  valid 
contract  of  the  Goldstein  Company. 

2.  It  is  apparent  from  what  we 
have  said  that  the  Goldstein  Com- 
pany had  what  it  deemed  to  be  good 
reason  to  expect  a  substantial  bene- 
fit from  the  making  of  the  guaranty. 
As  we  have  held  that.it  had  implied 
power  to  do  so,  under  the  circum- 
stances, it  is  not  necessary  to  consid- 
er the  question  whether  or  not  the 
benefit  was  sufiicient  to  create  an 
estoppel  to  prevent  it  from  asserting 
that  it  was  ultra  vires.  If  any  con- 
sideration was  necessazy  to  make 
the  guaranty  bind-  Go.,.»tT- 
mg,  the  selhng  of  •mncieney  of 
more  lumber  by  the 

plaintiff  to  the  Continental  Com- 
pany, in  reliance  thereon,  was  suf- 
ficient for  that  purpose.  Civ.  Code, 
§§  1605,  1606,  2792. 

3.  Under  the  ~  circumstances 
shown  by  the  evidence,  it  was  not 
necessary  for  the  plaintiff  to  prove 
that  the  guaranty  contract  was  di- 
rectly authorized  by  the  board  of 
directors  of  Goldstein  Company,  or 
that  it  was  ratified  by  them.  It  was 
signed  by  the  secretary  by  the  di- 
rection of  R.  Gold- 
stein, the  president  cMtr"*-""" 
and  business  man-  ncMMitr  «f 

4.u_    — «otloii  by  Doara 

ager  of  the  corpo-  of  direetor». 
ration;    the  man 
who,  apparently,  had  the  power  to 
direct  and  control,  and  who  did  di- 
rect and  control,  its  affairs  and  busi- 
ness. Woods  knew  this,  and  relied 
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upon  it  in  accepting  the  guaranty 
and  furnishing  the  lumber  in  reli- 
ance upon  it.  The  authority  of  an 
officer  or  agent  of  a  corporation  to 
make  contracts  in  its  behalf  may  be 

shown  by  proof  of 
?JoSf  o"f*~  conduct,  and  with- 
anthoritr  o*  out  resort  to  the 
Sfflc«"**         minutes  of  its  board 

of  directors,  or  even 
where  the  minutes  do  not  speak  on 
the  subject.  "It  may  be  shown  by 
evidence  that  the  person  does  busi- 
ness for  the  corporation  and  on  its 
behalf,  as  agent,  with  the  knowledge 
and  acquiescence  of  its  directors. 
.  .  .  The  company,  in  such  a  case:, 
is  bound  by  his  acts  .  .  .  within 
the  scope  of  the  business  intrusted 
to  him."  Venice  v.  Short  Line 
Beach  Land  Co.  180  Cal.  447,  181 


Fac.  658.  "If  a  corporation  allows 
its  officers  to  conduct  its  business^ 
and  third  persons  act  upon  the  ap- 
parent authority  thus  shown,  it  can- 
not defeat  the  rights  of  such  persons 
arising  from  transactions  done  and 
completed  under  such  ostensible  au- 
thority,  by  failing  to  enter  upon  its 
minutes  any  order  giving  its  officers 
authority  to  act."  Fowler  Gas  Co. 
V.  First  Nat.  Bank,  180  Cal.  471, 181 
Pac.  663,  citing  Fresno  Street  R.  Co. 
V.  Southern  P.  Co.  185  Cal.  202,  6T 
Pac.  773;  Blood  v.  La  Serena  Land 
&  Water  Co.  184  Cal.  370,  66  Pac 
317;  Crowley  v.  Genesee  Min.  Co. 
55  Cal.  276,  4  Mor.  Min.  Rep.  71. 
We  find  no  error  in  the  record. 
The  judgment  is  affirmed. 

We  concur:  Olney,  J.;  Lawlor.  J. 
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Powar  of  corporaliwi  to  guarantee  for  acc<HnmodatSon  tfie  cnilracis  of  ib- 
cnclfHiMrs  or  veodcm  with  third  persons. 


I.  Introductory.  554. 
II.  Guaranties  for  the  purpose  of  increas- 
ing sales: 

a.  In  general,  655. 

b.  Gases   holding   the  guarantor 

liable,  656. 

J.  Jnlroduetary- 

In  general,  corporations  have  no 
implied  powers  to  make  guaranties,  or 
to  sign  or  indorse  paper  for  accommo- 
dation. Any  implied  powers  of  this 
kind  are  by  way  of  exertion  to  the 
general  rule. 

This  annotation  is  intended  to  in- 
clude the  cases  touching  the  question 
whether  the  power  may  be  implied  to 
a  corporation  to  guarantee  the  con- 
tracts of  its  customers  with  third  per- 
sons on  the  ground  that  it  may  thus 
promote  the  business  of  its  customers, 
and  so  stimulate  its  own  business,  or 
to  guarantee  the  contracts  of  its  ven- 
dors with  third  persons  in  order  that 
it  may  obtain  goods.  The  Question 
whether  the  relation  between  corpora- 
tions arising  out  of  their  interlocking 
ownership,  etc.,  will  itself  take  a  case 
out  of  the  general  rule  that  a  cor- 
poration may  not,  for  accommodation. 


II.  — continued. 

e.  Cases  not  holding  the  goanuntor,. 

668. 

III.  Guaranties  for  the  purpoae  of  obtsiD^ 

ing  goods,  559. 
nr.  Hiscellaneous,  660. 

guarantee  or  indorse  the  paper  of  an- 
other, is  not  within  the  scope  of  the 
annotation.  Gases  where  tiiere  is  ex- 
plicit power  to  guarantee  are  not  in- 
cluded. 

This  is .  a  subject  of  much  nneer^ 
tainty.  The  typical  case  is  that  of  s 
brewer.  It  is  generally  considered 
that  for  the  purpose  of  increasing  its 
business  a  corporation  operating  a 
brewery  has  implied  power  to  assist 
its  customers,  the  retail  dealers,  by 
guaranteeing  their  rent,  etc.  Follow- 
ing this  in  number  are  the  building 
cases.  May  a  lumber  company  guar- 
antee a  building  contract  whereby  it 
may  make  a  sale  of  lumber?  Here 
some  difference  of  opinion  has  ap- 
peared. Instances  of  guaranties  by 
corporations  in  various  other  busi- 
nesses appear  in  the  cases. 

The  doctrine  that  a  corporation  may 
lawfully  stimulate  its  busiaess  by  ss^ 
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Buting  custcmers  with  guaranties 
seems  to  be  making  headway,  though 
a  step  in  the  other  direction  is  taken 
by  the  court  in  W.  C.  Bowman  Lumber 
Co.  V,  PiEBSON  (reported  herewith) 
ante,  547.  The  reader  will  recognize 
the  need  of  caution  in  relying  on  cas- 
es which,  although  sustaining  a  guar- 
anty on  the  ground  that  it  was  intra 
vires,  may  be  cited  hereafter  as  not 
having  required  for  their  decision  any- 
thing more  than  the  principle  of  es- 
toppel. . 

11.  Ouarantte*  for  the  purpoM  of  in- 
ertMstng  aales. 

a.  In  general. 

The  largest  class  of  cases  touching 
the  implied  powers  of  corporations  to 
guarantee  their  customers'  contracts 
arises  where  it  is  claimed  that  the 
guaranty  of  the  corporation  was  for 
the  purpose  of  enlarging  its  sales. 

b.  Cttaes  holding  the  guarantor  Hahle. 

Moat  of  the  cases  of  this  class  hold- 
ing the  guarantor  liable  have  arisen 
on  guaranties  by  corporations  cariy- 
ing  on  a  brewery. 

It  is  a  general  rule  that  corpora- 
tions formed  to  manufacture  and  sell 
beer  have  implied  power  to  guarantee 
contracts  of  their  customers,  the  re- 
tail dealers. 

United  States.— Miller  t.  Northern 
Brewing  Co.  (1917)  242  Fed.  164 
(guaranty  of  rent  of  customer). 

Illinois. — Standard  Brewery  v.  Kelly 
(1896)  66  111.  App.  267  (guaranteeing 
customer's  rent;  both  on  ground  of 
power  and  of  estc^pel) ;  Blue  Island 
Brewing  Co.  v.  Fraatz  (1905)  123  111. 
App.  26  (guaranteeing  notes  of  pro- 
spective customer). 

Michigan. — Timm  V.  Grand  Rapids 
Brewing  Co.  (1910)  160  Mich.  371,  27 
L.R.A.  (N.S.)  186,  125  N.  W.  357  (con- 
tracting to  indemnify  sureties  on  its 
customer's  bonds). 

Minnesota.  —  Halloran  v.  Jacob 
Schmidt  Brewing  Co.  (1917)  137  Minn. 
141,  L.R.A.1917E,  777,  162  N.  W.  1082 
(Iowa  contract  guaranteeing  rent  of 
customer  who  was  to  handle  guar- 
antor's beer  exclusively). 

Nmr  Yorkd — Fuld  v.  Burr  Brewing 
Co.  (1892)  45  N.  Y.  S.  R.  649. 18  N.  Y. 


Supp.  466  (guaranty  of  lease  of  prem- 
ises occupied  by  customer  containing 
fixtures  mortgaged  to  the  company). 
Holm  V.  Glaus  Lipsius  Brewing  Co.^ 

(1897)  21  App.  Div.  204,  47  N.  Y.  Supp. 
518  (guaranty  of  customer's  rent) ; 
H.  Koehler  &  Co.  v.  Reinheimer  (1898) 
26  App.  Div.  1,  49  N.  Y.  Supp.  755 
(guaranty  of  lease  of  customer  who 
promised  to  buy  his  beer  of  guar- 
antor) . 

Oregon. — Depot  Realty  Syndicate  v. 
Enterprise  Brewing  Co.  (1918)  87  Or. 
560,  L.R.A.1918C,  1001,  170  Pac.  294, 
171  Pac.  223  (guaranteeing  rent  of 
customer  who  promised  to  handle  its 
products  exclusively). 

Wisconsin.  —  Winterfield  v.  Cream 
City  Brewing  Co.  (1897)  96  Wis.  239, 
71  N.  W.  101  (guaranty  of  customer's 
rent  where  the  company  owned  the  bar 
fixtures  and  furniture). 

In  Munoz  v.  Brassel  (1908)  —  Tex. 
Civ.  App.  — ,  108  S.  W.  417,  a  corpora- 
tion, formed  principally  to  buy  and  sell 
liquors  at  wholesale  and  retail,  was 
held  to  have  implied  power  to  sign  a 
saloon  keeper's  bond,  although  there 
was  no  express  or  implied  agreement 
entered  into  that  the  saloon  keeper 
should  purchase  liquor  of  the  corpora- 
tion. 

In  Star  Brewery  v.  Farnsworth 

(1898)  172  HL  247,  60  N.  E.  228,  a 
brewery  corporation  was  held  liable 
on  a  guaranty  to  the  builder  of  the 
cost  of  a  building  constructed  for  a 
saloon  keeper,  where  it  does  not  ap- 
pear that  the  question  of  ultra  vires 
was  raised. 

McQuaide  v.  Enterprise  Brewing  Co. 
(1910)  14  CaL  App.  315,  111  Pac  927, 
cited  in  Woods  Luhber  Co.  v.  Mookb 
(reported  herewith)  ante.  549,  was 
not  a- case  of  guaranty.  In  that  case 
the  defendant,  a  brewery  corporation, 
took  a  lease  as  tenant,  and  sublet  part 
of  the  property  as  a  saloon  to  an  old 
customer  who  used  its  beer,  and  the 
question  decided  was  that  the  defend- 
ant had  corporate  power  to  take  the 
lease  and  sublet. 

The  decision  in  Filon  v.  Miller  Brew- 
ing Co.  (1891)  38  N.  Y.  S.  R.  602,  16 
N.  Y.  Supp.  67,  that  the  act  of  a  cor- 
poration organized  for  the  purpose  of 
manufacturing  and  selling  beer  and 
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malt,  in  sisrning  a  lease  of  a  hotel  with 
«ne  who  agreed  to  buy  his  beer  of  the 
company,  was  ultra  vires,  not  being 
within  the  scope  of  the  business  for 
which  the  concern  was  formed,  must 
now  be  considered  as  overruled,  so  far 
as  the  question  of  ultra  vires  is  con- 
cerned. See  the  comment  in  H.  Koeh- 
ler  &  Co.  v.  Reinheimer  (1898)  26 
App.  Div.  1,  49  N.  Y.  Supp.  755. 

In  Miller  v.  Northern  Brewing  Co. 
(1917)  242  Fed.  164.  supra,  it  was 
held  that  a  guaranty  of  rent  of  one  of 
its  customers  by  a  brewing  company 
was  within  its  corporate  powers  "to  do 
all  things  incident  to  or  convenient  in 
carrying  out  the  foregoing  purposes." 
that  is,  "to  manufacture,  produce,  buy, 
sell,  and  deal  in  and  with  beer,  ale, 
malt  liquors,  malt,  ice,  and  other  simi- 
lar products."  etc.  In  this  case  the 
customer  agreed  to  handle  only  the 
guarantor's  beer  on  the  premises,  and 
it  was  further  agreed  that  default  in 
selling  the  same  over  the  counter 
should  operate  as  an  immediate  as- 
aignment  and  transfer  to  the  guaran- 
tor all  of  the  tenanl^s  rights  in  and  to 
the  lease. 

In  Halloran  v.  Jacob  Schmidt  Brew- 
ing Co.  (Minn.)  supra,  it  was  held 
that  a  guaranty  of  rent  of  one  of  its 
customers  by  a  brewing  company  was 
not  prohibited  by  a  statute  of  Iowa, 
providing  that  no  corporation  engaged 
in  the  manufacture  and  brewing  of 
intoxicating  liquors  shall  be  interest- 
ed or  engaged,  either  directly  or  indi- 
rectly, in  the  retail  sale  of  intoxi- 
cating liquors,  or  own.  operate,  or 
lease  any  building  to  be  used  for  the 
sale  of  intoxicating  liquors  at  retail. 
The  prohibition,  the  court  stated,  goes 
only  to  an  int^est  in  the  instrumen- 
talities used  and  acquired  in  the  con- 
duct of  the  business  as  such  by  the 
retailer,  and  to  an  interest  in  the  prof- 
its derived  by  him,  and  the  brewing 
company  in  this  case  was  not  inter- 
ested in  the  business  which  the  lessees 
would  conduct  on  the  premises,  and 
^id  not  pay  or  guarantee  their  license 
bond. 

A  brewing  company  may  become 
surety  on  the  bond  of  a  liquor  dealer 
carrying  on  his  business  in  a  building 
belonging  to  the  company,  who  at  the 


time  he  obtained  his  license,  and  at 
the  time  of  the  execution  and  delivery 
of  the  bond,  and  as  a  part  of  the  same 
transaction,  obligated  himself  to  pur- 
chase beer  for  sale  in  his  saloon  ex- 
clusively from  the  company,  where  the 
articles  of  incorporation  of  the  com- 
pany contain  the  following  grant  of 
power:  "The  general  nature  of  the 
business  to  be  transacted  by  the  cor- 
poration is  to  do  a  general  business 
of  manufacturing  and  sale  of  lager 
beer,  ale,  porter,  and  malt,  the  erec- 
tion of  suitable  buildings  for  the  car- 
rying on  of  said  business,  and  to  buy, 
sell,  lease,  rent,  exchange,  or  other- 
wise handle  real  estate  in  the  state  of 
Nebraska,  or  elsewhere,  and  the  ex- 
ecution of  such  deeds  and  leases, 
bonds,  mortgages,  notes,  and  trust 
deeds  as  niay  be  proper  in  connection 
with  such  business."  Horst  v.  Lewis 
(1904)  71  Neb.  365,  98  N.  W.  1046. 

Where  a  brewing  company  has  pow- 
er to  guarantee  the  obligation  of  oth- 
ers for  a  valuable  consideration  mov- 
ing to  it,  it  is  not  ultra  vires  of  the 
authority  of  the  president  and  mana- 
ger of  the  brewery  to  guarantee  tiie 
purchase  price  of  a  business,  in  con- 
sideration of  the  purchaser's  agree- 
ment to  sell  the  brewing  company's 
beer  exclusively.  Hagerstown  Brew- 
ing Co.  V.  Gates  (1912)  117  Md.  348. 
83  Atl.  570. 

It  has  been  held,  however,  that  a 
corporation  organized  to  engage  in 
the  wholesale  liquor  and  rectifying 
business  has  no  power  to  guarantee 
the  payment  of  a  customer's  notes,  al- 
though the  latter  desires  the  loan  for 
which  the  notes  were  given  to  in- 
crease its  business.  Re  Liquor  Deal- 
ers' Supply  Co.  (1910)  101  C.  C.  A 
367,  177  Fed.  197,  where  the  court 
said:  "Assuming  that  power  may  be 
implied  to  adopt  and  promote  all  rea- 
sonable expedients  directly  calculated 
to  increase  the  number  of  patrons  of 
the  business,'  this  resolution  of  the 
corporation  to  guarantee  payment  of 
its  present  customer's  loan  neither 
states  nor  contemplates  any  such  di- 
rect benefit  to  the  guarantor.  The 
pretense  of  benefit  through  increase 
of  the  customer's  business  is  indirect 
not  within  either  authority  cited;  and 
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the  utmost  import  of  tiie  resolution  is 
to  secure  the  good  will  of  the  cus- 
tomer, the  usual  inducement  held  out 
to  guarantors,  making  it  a  case  of 
*naked  guaranty'  of  the  debt  of  an- 
other, not  within  the  corporate  pow- 
ers." 

The  case  of  McBroom  v.  Cheboygan 
Brewing  &  Malting  Co.  (1910)  162 
Mich.  323.  127  N.  W.  361,  was  distin- 
guished from  Timm  v.  Grand  Rapids 
Brewing  Co.  (1910)  160  Mich.  371,  27 
L.RJV.(N.S.)  186,  125  N.  W.  357,  su- 
pra, so  far  as  the  point  under  con- 
sideration is  concerned,  upon  the 
ground  that  the  record  in  the  Mc- 
Broom Case  failed  to  show  any  agree- 
ment on  the  part  of  the  saloon  keeper 
whose  lease  was  guaranteed,  to  buy 
beer,  exclusively  or  otherwise,  from 
the  defendant  brewery  company,  or 
any  agreement  that  would  tend  to 
benefit  the  defendant,  or  did  benefit 
it,  or  any  inducement  held  out  to  de- 
fendant, and  upon  the  ground  that 
the  guaranty  related  to  the  rent  of  a 
dwelling  house  as  well  as  a  saloon, 
^e  main  ground  of  the  decision,  how- 
ever, was  upon  the  ground,  not  within 
the  scope  of  this  annotation,  that  the 
guaranty  was  beyond  the  authority  of 
the  officer  of  the  brewery  company 
who  signed  the  same. 

And  in  Lewer  v.  Cornelius  (191S) 
72  Wash.  124,  129  Pae.  911,  under  a 
statute  prohibiting  a  brewing  com- 
pany "to  pay,  advance  or.  loan  or  be- 
come surety  for  the  payment  for  any 
other  person  of  the  license  fee  re- 
quired by  any  state  law.  city  charter 
or  ordinance,"  it  was  held  that  a  note 
of  a  retail  dealer  payable  to  a  bank, 
given  to  a  brewing  company  for  the 
purpose  of  soliciting  a  loan  thereon 
to  pay  the  retail  dealer's  license, 
would  be  void  as  against  public  pol- 
icy, if,  as  alleged  in  the  answer,  the 
payee  knew  the  purpose  for  which  the 
loan  was  desired,  and  allowed  its  name 
to  be  used  as  payee  of  ^e  notes,  "with 
the  view  to,  and  for  the  purpose  of, 
aiding  and  assisting  said  brewing  com- 
pany, and  did  so  aid  and  assist  said 
brewing  company  in  evading  and  cir- 
cumventing the  law;  that  said  promis- 
sory notes  were  taken  by  said  bank  as 
a  cloak  nnder  which  to  hide  the  fact 


that  said  brewing  company  had,  con- 
trary to  law,  paid  the  license  fee  of 
defendant;"  and  that  the  notes,  when 
signed,  were  not  delivered  to  the  bank, 
but  were  delivered  to  the  brewing  com- 
pany, who  delivered  them  to  the  bank. 

There  are  a  number  of  cases  in  the 
books  where  corporations  selling  lum- 
ber have  guaranteed  a  builder's  con-- 
tract  for  the  sake  or  with  the  expecta- 
tion of  furnishing  the  lumber.  The' 
courts  are  not  agreed  as  to  whether 
such  a  guaranty  is  within  the  implied 
corporate  powers. 

In  Central  Lumber  Co.  v.  Keller 
(1903)  201  Hi.  603,  66  N.  E.  643,  it 
was  held  that  a  lumber  company.,  for 
the  sake  of  making  the  sale,  has  im- 
plied power  to  guarantee  a  builder'a 
contract  of  a  house  for  which  it  in- 
tends to  supply  the  lumber. 

In  Wheeler,  O.  &  Co.  v.  Everett  Land 
Co.  (1896)  14  Wash.  630,  46  Pac.  316, 
it  was  held  that  a  lumber  company 
may  guarantee  a  bond  to  secure  a 
building  contract  made  by  its  cus- 
tomer, that  being  the  custom  of  neigh- 
boring manufacturers  of  lumber, 
where  its  articles  authorized  it  to  car- 
ry on  the  manufacture  and  sale  of 
lumber  in  its  various  forms,  "and  to 
purchase  and  sell  timber  and  timber- 
lands,  and  to  do  anything  and  all 
kinds  of  business  allowed  to  corpora- 
tions, as  provided  for  under  the  laws 
of  Washington  territory."  This  case 
was  decided  both  en  the  ground  of 
implied  power  and  of  estoppel. 

It  has  been  held  that  a  lumber  com- 
pany guaranteeing  a  builder's  bond 
and  the  absence  of  mechanics'  liens 
may  not,  after  furnishing  the  lumber* 
file  such  a  lien,  and  this  decision  was 
grounded  both  on  the  power  to  make 
the  guaranty,  and  on  estoppel.  In- 
terior Woodwork  Co.  v,  Prasser  (1901> 
108  Wis.  557,  84  N.  W.  833.  The  same 
was  held  in  Wittmer  Lumber  Co.  v. 
Rice  (1900)  23  Ind.  App,  587,  55  N.  E. 
868,  where,  however,  the  court,  while 
apparently  considering  that  the  con- 
tract was  intra  vires,  may  have 
grounded  the  decision  rather  more  on 
estoppel. 

In  Hoosier  Brick  Co.  v,  Floyd  Coun- 
ty Bank  (1917)  64  Ind.  App.  446.  116 
N.  £.  87,  it  was  held  that  conceding 
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the  act  of  a  brick  company  in  guaran- 
teeing that  a  builder  will  not  permit 
any  mechanic's  lien  to  be  filed  is  ultra 
vires,  the  brick  company,  having  fur- 
nished the  brick,  cannot  file  a  me- 
chanic's lien  therefor. 

On  the  other  hand,  it  was  held  in 
Re  S.  P.  Smith  Lumber  Go.  (1904)  132 
Fed.  620,  that  a. lumber  company  is  not 
empowered  to  guarantee  the  perform- 
ance of  a  contract  to  build  a  house,  by 
reason  of  the  fact  that  it  expects  to 
furnish  the  lumber  for  the  house. 

This  case  was  approved  in  W.  C. 
Bowman  Lumber  Co.  v.  Pierson  (1911) 
—  Tex.  Civ.  App.  139  S.  W.  618, 
where  the  court  laid  stress  upon  the 
fact  that  the  corporation  had  sold  the 
material  before  signing  the  guaranty, 
which  signing  is  considered  a  pure 
gratuity.  This  last  case  was  certified 
to  the  supreme  court,  and  its  decision 
is  now  reported  herewith  (W.  C.  Bow- 
man Lumber  Co.  v.  Pierson,  ante, 
547),  and  it  will  be  seen  that  it  is 
held  to  be  ultra  vires  for  a  corpora- 
tion to  pledge  its  credit  for  another's 
benefit,  as  a  means  simply  of  enabling 
him  to  purchase  its  goods. 

It  will  be  seen  that  it  has  been 
held  in  Woods  Lumber  Co.  v.  Moore 
(reported  herewith)  ante,  549,  that  a 
corporation  engaged  in  the  business 
of  furnishing  costumes,  etc.,  to  persons 
engaged  in  the  operation  of  theaters 
or  shows,  and  to  persons  manufactur- 
ing films  for  moving  pictures, .  may 
guarantee  the  purchase  of  lumber 
needed  in  producing  film  by  a  com- 
pany to  which  it  was  under  contract 
to  supply  costumes. 

In  Armour  &  Go.  v.  R.  Rosenberg  ft 
Sons  Co.  (1918)  36  Cal.  App.  773,  173 
Pac.  404,  where  a  manufacturer  of 
salad  oil,  in  re-entering  business  after 
bankruptcy,  made  an  arrangement 
with  a  creditor  corporation,  the  de- 
fendant, that  he  would  pay  its  claim 
if  it  would  guarantee  his  purchases 
of  certain  materials,  and  also  that  he 
would  buy  bottles  from  it  exclusively, 
it  was  held  that  the  defendant  had 
power  to  make  the  guaranties  in  ques- 
tion, as  furthering  its  own  interests. 
Followed  in  Cudahy  Packing  Co.  v, 
R.  Rosenberg  ft  Sons  Co.  (1918)  36 
Cal.  App.  818,  178  Pac.  406. 


So  it  was  held  that  a  corporation 

dealing  in  store  fixtures  had  power  to 
guarantee  rent,  where  as  a  result  of 
such  guaranty  it  sold  certain  fixtures 
owned  by  it.  Weiss  v.  Fred  Bender 
Store  Fixture  Go.  (1917)  207  UL  App. 
72. 

And  that  a  company  owning  an 
opera  house  had  power  to  supply  funds 
to  its  lessee  to  keep  him  going,  al- 
though the  transaction  took  the  form 
of  lending  him  its  credit.  Thoma  v. 
East  End  Opera  House  Co.  (1899)  80 
Pittsb.  L.  J.  N.  S.  (Pa.)  230. 

In  Edwards  v.  International  Pave- 
ment Co.  (1917)  227  Mass.  206, 116  N. 
E.  266,  it  was  held  that  a  Connectieut 
corporation  engaged  in  the  business 
of  issuing  licenses  under  certain  pat- 
ents and  contracts  which  it  owns  for 
the  use  of  asphalt  for  block  pavements 
and  tiles,  and  supplying  to  its  li- 
censees  the  asphalt  required  of  them, 
may  guarantee  that  its  licensees,  or- 
dering asphalt  of  a  compai^  witii 
which  it  had  a  long  contract,  will 
pay  for  the  same. 

On  the  other  hand,  in  Humboldt 
Min.  Co.  V.  American  Mfg.  Min.  &  Hill. 
Co.  (1894)  10  C.  C.  A.  415,  22  U.  S. 
App.  334,  62  Fed.  356,  it  was  held  that 
a  corporation  organized  for  the  pur- 
pose of  making  ironwork  for  mining 
plants  may  not  guarantee  the  perform- 
ance of  another's  contract  for  the  erec- 
tion of  a  mining  plant,  with  the  ac- 
companying warranties,  on  the  ground 
that  the  guaranty  will  secure  a  sale 
of  the  ironwork  to  be  used  in  the  plant, 
where  the  warranties  covered  parts  o£ 
the  contract  in  the  fulfilment  of  which 
the  iron  works  would  and  could  exer- 
cise no  control,  and  in  which  it  had 
no  such  direct  and  legitimate  interest 
as  to  warrant  its  risking  its  capital 
therein.  The  court  said :  "If  the  war- 
ranties had  only  covered  the  character 
of  the  ironwork  furnished  by  the  guar- 
antor company,  a  different  question 
might  be  presented." 

o.  Caaea  not  holding  the  ffuarantor. 

For  brewery  and  lumber  cases  not 
holding  the  guarantor  liable,  see  su- 
pra, b. 

For  an  ironwork  case  not  holding 
the  guarantor,  see  supra,  b. 
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A  corporation  organized  to.manu- 
lutnre  and  sell  reed  organs  and  other 
musical  instruments  may  not  guar- 
antee the  expenses  of  a  musical  festi- 
val on  the  ground  that  it  may  increase 
its  business.  Davis  v.  Smith  Ameri- 
can Organ  Co.  (1881)  131  Mass.  258. 

So  a  railroad  company  may  not  guar- 
antee the  expenses  of  a  musical  fes- 
tival on  the  ground  that  it  may  in- 
crease its  business.  Davis  v.  Old  Col- 
ony R.  Co.  (1881)  131  Mass.  258,  41 
Am.  Rep.  221. 

In  Johansen  V.  Cheplin  (1889)  .Mont- 
real L.  Rep.  6  Q.  B.  (Quebec)  111,  it 
was  held  that  a  bank  was  not  author- 
ized to  guarantee  the  pa}^ent  by  a 
customer  of  the  hire  of  a  vessel  under 
a  charter  party,  although  the  cus- 
tomer was  importing  coal,  and  the 
bank  was  discounting  his  drafts 
against  the  bills  of  lading,  and  the 
bank  thus  enabled  him  to  carry  on  the 
business. 

"A  railroad  company  has  no  power, 
unless  expressly  or  by  necessary  im- 
plication authorized  by  its  charter,  to 
guarantee  the  performance  of  duties 
by  another  carrier;"  consequently,  it 
niay  not  guarantee  an  ocean  rate  of 
freight  on  goods  shipped  over  its  line, 
where  there  is  no  contract  for  through 
transportation.  J.  H.  Hamlen  &  Sons 
Co.  v.  Illinois  C.  R.  Co.  (1914)  212 
Fed.  324  (not  necessary  to  result). 

See  also  IV.  infra. 

171.  OuaranUea  fw  the  purpose  of  ob- 
taining goods. 

There  are  a  number  of  cases  where 
it  has  been  held  that  a  corporation 
has  implied  power  to  guarantee  pay- 
ments for  goods  which  it  needs  in  its 
business. 

In  Holmes,  Booth,  ft  Hay  dens  v.  Wil- 
lard  (1890)  125  N.  Y.  75,  11  L.R.A. 
170.  25  N.  E.  1083,  the  court  said: 
''A  corporation  dealing  in  manufac- 
tured goods  and  needing  them  for  sale 
may,  as  a  proper  incident  to  its  busi- 
ness, extend  financial  aid  to  a  manu- 
facturer by  advancing  him  money  to 
enable  him  to  furnish  the  goods." 

In  Bacon  v.  Montauk  Brewing  Co. 
(1909)  130  App.  Div.  737,  115  N.  Y. 
Supp.  617,  it  was  held  that  one  brew- 
ery company  had  power  to  issue  pa- 


per to  takb  up  tiie  debt  of  another 
brewery  company  to  a  third  person, 
for  materials  used  in  making  beer  sold 
and  being  sold  to  the  first  company 
by  the  second  company.  The  defense 
of  ultra  vires  was  discussedf  though 
not  pleaded. 

In  Whitehead  v.  American  Lamp  & 
Brass  Co.  (1905)  70  N.  J.  £q.  681,  62 
Atl.  564,  where  the  court  does  not  pass 
on  the  question  of  power,  it  was  held 
that  a  corporation,  having  guaranteed 
the  purchases  of  a  manufacturer  in 
order  to  enable  him  to  procure  goods 
to  be  manufactured  for  its  account, 
is  estopped,  after  having  had  the  bene- 
fit, from  pleading  want  of  power. 

But  it  was  held,  obiter,  in  National 
Bank  v.  Young  (1886)  41  N.  J.  Eq. 
53*1,  7  Atl.  488,  that  a  manufacturing 
corporation  buying  large  quantities  of 
material  from  an  importing  corpora- 
tion has  no  power  to  exchange  ac- 
commodation paper  with  it. 

In  Carter  Dewar  Crowe  Go.  v.  Co- 
lumbia Bitulithic  (1914)  20  R  C.  37, 
28  West.  L.  R.  768,  6  West  Week.  Rep. 
1215,  18  D.  L.  R.  620,  it  was  held  that 
a  contracting  company  chiefly  engaged 
in  street  paving  may  not  Issue  or  ad- 
vance paper  on  behalf  of  a  quarry 
company,  simply  because  it  owns 
shares  therein,  because  it  is  a  creditor 
and  mortgagee  of  its  effects,  and  be- 
cause it  expects,  in  the  ordinary 
courae  of  business,  to  obtain  stone 
from  it  for  use  in  its  business. 

It  was  held  in  Thompson  v..  Whitney 
(1905)  17  Haw.  107,  that  an  allega- 
tion of  an  indorsement  by  a  corpora- 
tion of  a  buyer's  note  to  give  him 
credit  with  the  seller,  the  goods  being 
delivered  to  the  indorser,  alleges  an 
Accommodation  Indorsement,  and  does 
not  show  tiiat  the  indorsement  was 
made  in  or  required  by  the  exigencies 
of  the  Indorser's  business,  and  shows 
no  cause  of  action  against  such  in- 
dorser. 

But  it  may  be  noted  that  in  Knapp 
V.  Tidewater  Coal  Co.  (1912)  85  Conn. 
147,  81  Atl.  1063,  where  B  company 
bought  coal  of  A  company,  and  sold 
it  to  its  customer,  C  company,  and 
gave  A  company  its  note  for  the  coal 
indorsed  by  C  company,  which  in- 
formed A  company  in  writing  that  its 
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indorsement  was  in  consideration  of 
its  receipt  of  the  coai,  which  it  did 
receive,  it  was  held  that  C  company 
could  not  escape  payment  of  the  note 
to  A  company  on  the  ground  that  the 
indorsement  was  ultra  vires,  as  it  had 
not  shown  that  it  was  an  accommoda- 
tion party.  .  , 

IV.  Miscellarieoua. 

A  trading  company  may  not  guar- 
antee the  debt  to  a  bank  of  another 
corporation  whose  business  it  is  not 
authorized  to  engage  in,  and  whose 
sole  connection  with  it  is  that  it  is  a 
customer  of  the  guarantor.  Union 
Bank  v.  A.  McKillop  &  Sons  (1915)  51 
Can.  S.  C.  518,  24  D.  L.  R.  787,  where 
the  facts  as  to  the  business  between 
the  two  companies  do  not  appear.* 

Th:e  three  following  cases,  while 
not  strictly  within  the  scope  of  this 
annotation,  may  be  here  referred  to : 

In  Cunningham  Hardware  Co.  v. 
Cama  Transp.  Co.  (1912)  4  Ala.  App. 
561,  58  So.  740.  it  was  held  that  a 
lumber  company  owning  practically 
the  whole  of  the  right  of  way  of  a 


railroad  of  a  transportation  companyr 
on  which  its  logs  are  hauled,  and  own- 
ing or  furnishing  also  the  rails  and 
rolling  stock  used  by  the  transporta- 
tion company,  has  power  to  indorse 
notes  of  such  company  for  material& 
to  be  used  on  such  railroad,  where 
the  transportation  company  does  prac- 
tically no  other  business  than  that  of 
hauling  logs  for  the  lumber  company. 

In  Mercantile  Trust  Co.  v.  Kia^ 
(-1893)  91  6a.  636,  18  S.  E.  868,  it  was 
held  that  a  sawmill  corporation  has 
power  to  guarantee  the  interest  on  the 
bonds  of  a  railway  company  issued  for 
its  construction,  the  railroad  being 
constructed  chiefly  for  the  business  of 
the  sawmill  corporation,  and  both  cor- 
porations being  substantially  in  the 
same  control. 

But  in  A.  R.  Williams  Machinery  Co. 
V.  Crawford  Tug  Co.  (1908;  16  Ont 
L.  Rep.  245,  it  was  held  that  a  towing 
company  employing  a  tug  in  its  busi- 
ness may  not  guarantee  the  contract 
of  tile  owner  of  the  tug  for  a  new  boil- 
er. B.  B.  B. 


BESSIE  COLE 

V. 

CITY  OF  DURHAM 
and 

SAMUEL  STRAUSS  et  al.,  Trading  as  Strauss-Rosenberg  Company,  et  aU 

Appts. 

North  Carolina  Supreme  Court  —  October  30,  1919, 
(176  N.  C.  289,  97  S.  E.  33.) 

Joint  debtors  —  openinsr  of  doors  in  sidewalk  —  joint  liability. 

1.  The  one  in  possession  of  a  dopr  forming  part  of  a  sidewalk  through 
vhich  coal  is  delivered  to  the  building,  and  the  coal  merchant  attempting 
to  make  a  delivery,  are  jointly  and  severally  liable  for  injury  to  a  pedestrian 
injured  by  the  sudden  opening  of  the  doors  by  a  servant  of  the  former, 
without  warning  by  a  servant  of  the  latter,  who  -was  on  guard  to  give  the 
warning. 

[See  note  on  this  qiiestion  beginning  on  page  571.] 

Evidence  —  motion  for  nonsuit  —  Highway  —  raising  doors  in  sidewalk 

assumption  of  truth.  —  negligence. 

2.  Upon  motion  for  nonsuit,  all  of  3.  It  is  negligence  for  one  in  a  coal 
plaintiffs  evidence  will  be  assumed  to  room  under  a  sidewalk  to  raise  the 
be  true.  doors  forming  a  portion  of  the  side- 

[See  9  B.  C.  L.  26;  26  R.  C  L.  1068,  walk  without  signal  or  notice  from 
1076.]  anyone,  after  signifying  readiness  to 
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open  them,  that  such  act  will  not  in- 

torfere  with  persons  on  the  walk. 

—  necessity  of  notice  to  pedestrians. 

4.  One  about  to  open  doors  forming 
part  of  a  sidewalk  must  give  notice  of 
his  intention  to  persons  using  the 
walk,  so  as  to  prevent  injuries  to  them. 

Trial  —  question  for  jniy  —  negli- 
gence of  pedestrian. 

5.  The  jury  must  determine  the 
question  of  the  -negligence  of  a  pedes- 
trian on  the  sidewalk,  who,  in  passing 
another  pedestrian,  steps  on  doors 
forming  part  of  the  sidewalk  at  a  time 
when  a  load  of  coal  stands  in  front  of 


them,  and  the  presence  of  the  delivery- 
man  indicates  that  the  coal  is  to  be 
put  into  the  cellar  through  them. 

Master  and  servant  —  independent 
contractor  —  delivery  of  coal. 
6.  The  delivery  of  coal  through  a 
door  in  a  sidewalk  is  of  a  hazardous 
character  so  far  as  it  affects  pedes- 
trians on  the  walk,  within  the  rule 
that  one  undertaking  a  hazardous  en- 
terprise cannot  escape  liability  for  in- 
jury by  employing  an  independent 
contractor  to  make  the  delivery. 
[See  13  R.  C.  L.  439,  440.] 


(BrowUf  J.f  dissents  in  part) 


Appeal  by  defendants  Strauss  et  al.,  from  a  judgment  of  the  Superior 
Court  for  Durham  County  (£ond»  J.),  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  defendants'  negligence.  Affirmed, 


Statement  by  Walker,  J. ; 

This  action  is  brought  by  the 
plaintiff  against  the  city  of  Durham, 
Strauss-Rosenberg  Company,  and 
the  Carolina  Light  &  Power  Com- 
pany, to  recover  damages  for  inju- 
ries sustained  by  falling  into  a  coal 
hole  about  4  by  6  feet  in  the  side- 
walk on  Main,  the  principal  business 
street  of  the  city  of  Durham.  On 
July  30th  the  plaintiff  was  going 
from  her  home,  about  8  o'clock  in 
the  morning,  to  C.  W.  Kendall's 
store,  where  she  worked  as  a  millir 
ner.  The  evidence  discloses  that, 
when  plaintiff  reached  the  point  in 
iiatit  of  Strauss-Rosenberg  Com- 
pany's store,  someone  passed  her  on 
the  north,  and  that  she  stepped  a 
little  to  the  south,  upon  the  steel 
doors  that  covered  the  coalhole  and 
constituted  a  part  of  the  sidewalk, 
and  when  she  did  so  the  door  was 
pushed  up  from  underneath  and  she 
was  thrown  to  the  ground  and  in- 
jured; that  at  the  time  she  ap- 
proached the  coalhole  a  member  of 
th«  firm  of  Strauss-Rosenberg  Com- . 
pany  was  standing  in  the  front  door 
of  the  store,  and  a  colored  man  in 
workman's  garb  was  standing  east 
of  the  coalhole  doors;  that  the  de- 
fendants Strauss-Rosenberg  Com- 
pany had  purchased  from  the  de- 
fendant power  company  5  tons  of 
11  A.L.R.— 86. 


coke,  to  be  delivered  in  the  base- 
ment of  said  Strauss-Rosenberg's 
store  about  July  30th,  the  date  of 
the  injury ;  that  the  Power  Company 
had  employed  Allen  Jeffries  to  make 
the  delivery  of  the  coke,  and  that  the 
colored  man  standing  near  the  coal- 
hole was  the  son  of  Allen  Jeffries, 
who  had  been  sent  with  a  load  of 
coke;  the  son  (George  Jeffries)  told 
one  of  the  firm  of  Strauss-Rosenberg 
Company  that  he  had  a  load  of  coke 
to  unload,  and  a  young  fifteen-year- 
old  boy  was  sent  to  the  basement  to 
unfasten  and  open  the  coalhole 
doors,  and  this  fact  was  known  by 
defendant  Rosenberg,  and  the 
colored  man,  George  Jeffries,  who 
was  sent  to  deliver  the  coke,  and  who 
was  standing  just  east  of  the  doors 
when  the  injury  happened.  It  was 
not  contended  by  plaintiff  that  the 
coalhole  doors  were  dangerous  when 
closed. 

Plaintiff  testified,  in  part,  as  fol- 
lows :  "I  had  to  step  on  the  door  to 
the  person  I  was  meeting.  I 
turned  to  get  out  of  the  way  of  some- 
one and  stepped  on  this  coalhole 
door.  I  kept  my  left  foot  on  the 
sidewalk  untif  I  raised  it  up  and  it 
went  under  the  edge  of  the  door 
(demonstrating  to  jury).  I  could 
not  tell  you  whether  I  was  in  the 
middle  of  the  sidewalk,  coming  down 
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the  street,  until  I  got  to  the  doora, 
or  not.  I  was  walking  so  that  I  had 
to  step  on  that  door.  If  I  had  kept 
straight  on  and  jiad  not  turned,  I 
would  have  passed  by  the  door,  I 
suppose,  without  stepping  on  it. 
Someone  passed  me,  though.  I 
stepped  my  right  foot  on  the  door 
and  it  bumped  me  up  so  I  had  to  fall. 
The  first  time  I  stepped  on  the  door 
to  my  knowledge  I  put  my  right  foot 
on  the  door  and  it  bumped  me  up, 
and  I  tried  to  catch  hold  with  my  left 
foot,  and  it  caught  under  the  door 
and  threw  me.  .  .  .  Before  I  fell, 
I  saw  the  coke  wagon  standing  there, 
and  that  is  why  I  looked  around. 
That  was  before  I  reached  the  door. 
I  knew  they  were  to  put  the  coke  in 
that  hole,  of  course.  The  doors  were 
down  when  I  stepped  on  them.  No 
one  was  standing  there  to  open  it. 
The  man  didn't  tell  me  to  .stay  off. 
The  man  was  standing  where  I  said 
he  was  when  I  first  saw  him.  I  don't 
know  that  I  saw  him  when  I  stepped 
on  the  door.  If  they  had  been  open- 
ing the  door  I  would  .not  have 
stepped  on  it.  I  saw  a  man  standing 
there;  he  was  standing  on  the  side- 
walk at  the  southeast  corner  of  the 
door.  The  door  opened  back  towards 
h'im.  .  .  .  When  Mr.  Strauss  came 
to  see  me  after  the  injury,  he  told 
me  he  had  sent  his  boy  to  unlatch 
the  door,  and  the  boy  said  he  pushed 
the  door  up.  I  have  stated  as  a  mat- 
ter of  fact  that  the  doors  were  flat 
down  when  I  first  stepped  on  them. 
They  bumped  up  under  my  feet. 
The  wagon  was  backed  up  to  the 
curbing,  and  the  driver  was  standing 
on  the  sidewalk  to  the  east  of  the 
doors.  He  was  not  standing  on  the 
doors,  but  was  standing  on  the  side- 
walk to  the  east  of-the  doors.  A  few 
seconds  before  I  stepped  on  the  door 
I  saw  him  standing  up  straight.  If 
he  had  leaned  forward  to  catch  hold 
of  the  door  I  certainly  could  have 
seen  him.  I  could  have  seen  the  mo- 
tion of  him  if  I  had  been  looking 
down  on  the  ground.  *  It  would  have 
taken  a  mighty  long  man  to  have 
reached  over  there  to  catch  on  this 
door  from  where  I  saw  him  standing 
at  that  time  and  raise  that  catch. 
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He  could  not  have  done  it  without 
my  seeing  him.  The  man  or  lady 
whom  I  spoke  of  as  coming  from  the 
east,  as  I  was' coming  from  the  west, 
caused  me  to  step  on  the  side  to  let 
them  pass." 

The  jury  returned  as  their  verdict 
upon  the  four  issues  submitted  by 
the  court  that  the  defendants,  except 
the  city  of  Durham,  were  guilty  of 
negligence  as  alleged  in  the  com- 
plaint; that  plaintiff  was  not  guilty 
of  contributory  negligence ;  and  then 
assessed  her  damages  at  $5,000. 

There  was  in  force  at  the  time  of 
this  occurrence  an  ordinance  of  the 
city  of  Durham  as  follows :  "Every 
Owner  or  occupant  of  a  house  on  a 
street  which  has  a  cellar  door  or 
vault  in  a  public  footway  shall  keep 
the  same  in  good  repair,  and  shall 
keep  the  door  closed  at  all  times,  or 
a  guard  stationed  there  to  warn  the 
public." 

A  penalty  was  attached  for  dis- 
obedience of  it. 

The  court  entered  judgment  of 
nonsuit  as  to  the  city  of  Diurham, 
and  judgment  upon  the  verdict  as  to 
the  other  defendants,  and  the  latter 
separately  appealed. 

Messrs.  J.  S,  Manning  and  R  O. 
Everett,  for  appellant  Strauas-Bosen- 
berg  Company: 

Plaintiff,  with  her  knowledge,  her 
information,  and  the  Appearances  in- 
dicating the  distinct  purpose  to  nse 
the  hole,  was  bound  to  act  upon  this 
knowledge,  this  information,  and  these 
appearances,  and  use  ordinary  care 
and  prudence  in  ahielding  and  protect- 
ing herself. 

Austin  V.  Charlotte,  146  N.  C.  S36, 
69  S.  E.  701;  Walker  v.  BeidsviUe,  96 
N.  C.  382,  2  S.  E.  74;  Ovens  v.  Char- 
lotte, 169  N.  C.  832,  74  S.  E.  748;  Park- 
er V.  Wilmington  &  W.  B.  Co.  86  N.  a 
221;  Chicago,  B.  I.  &  P.  B.  Co.  v. 
Houston,  96  U.  S.  697,  24  L.  ed.  642,  7 
Am.  Neg.  Gas.  346;  Dill.  Mun.  Corp. 
§  789;  Beach,  Contrib.  Neg.  40;  Bru- 
ker  V.  Covington,  69  Ind.  33,  35  Am. 
Rep.  202;  Neal  v.  Marion,  126  N.  C. 
412,  35  S.  E.  812. 

If  plaintiff  was  injured  by  the  neg- 
ligent act  of  the  contractor— the  Pow- 
er Company— in  unloading  the  coke, 
this  defendant  would  not  be  liable  for 
the  resulting  damages. 


Digitized  by  Google 


COLE  V.  ] 

(17<  V.  O.  t89, 

Benjamin  v.  -Metropolitan  Street  B. 
Co.  138  Mo.  274,  34  S.  W.  690. 

Persona  using  the  streets  should 
take  notice  of  such  structures  as  are 
necessary  for  purposes  of  convenience. 

Russell  V.  Monroe,  116  N.  C.  727,  47 
Am.  St  Kep.  823,  21  S:  E.  550;  Buesch- 
ing  V.  St.  I^uis  Gaslight  Co.  6  Mo. 
App.  85;  Edwards  v.  Raleigh,  150  N. 
C.  276,  63  S.  E.  1040. 

Plaintiff  was  negligent,  and  her  neg- 
ligent act  was  the  cause  of  her  injury. 

.  Quimby  v.  Filter,  62  N.  J.  L.  766,  42 
Atl.  1051;  Edwards  v.  Raleigh,  supra; 
Picquett  V.  Wellington-Wild  Coal  Co. 
200  Mass.  470,  86  N.  E.  S99;  Cohoon 
V.  Davis,  175  N.  C.  145,  96  S.  E.  36; 
Hinson  v.  Postal  Teleg.  Gable  Co.  132 
N.  C.  460,  43  S.  E.  945. 

If  both  defendants  are,  in  law  and 
under  the  findings  of  facts  by  the  jury, 
liable  to  the  plaintiff  as  tort-feasors, 
as  between  the  defendants,  the  Car- 
olina Light  &  Power  Company  is  pri- 
marily liable. 

Brown  v.  Louisburg,  126  N.  C.  701, 
78  Am.  St.  Rep.  677,  36  S.  E.  166;  Scott 
V.  Curtis,  195  N;  Y.  424,  40  L.R.A. 
(N.S.)  1147,  133  Am.  St.  Rep.  811,  88 
N.  E.  794;  Churchill  v.  Holt,  127  Mass. 
165,  34  Am.  Rep.  355;  Waters  v.  Pi- 
oneer Fuel  Co.  52  Minn.  474,  38  Am. 
St.  Rep.  564,  56  N.  W.  52;  Evans  v. 
Dare  Lumber  Co.  174  N.  G.  31,  93  S. 
E.  430. 

Before  plaintiff  can  contend  that  vi- 
olation of  the  ordinance  requiring  a 
guard  at  the  coalhole  when  the  door 
is  about  to  be  opened  is  negligence 
per  se  on  the  part  of  this  defendant, 
she  must  go  further,  and  show  that 
such  violation  was  the  proximate  cause 
of  the  injury. 

Rich  V.  Asheville  Electric  Co.  152 
N.  C.  689,  30  L.R.A.CN.S.)  428,  68  S. 
E.  232;  Leathers  v.  Blackwell  Durham 
Tobacco  Co.  144  N.  C.  330,  9  L.R.A. 
(N.S.)  349,  57  S.  E.  11;  Cheek  v.  Oak 
Grove  Lumber  Co.  134  N.  C.  225,  46 
S.  E.  488,  47  S.  E.  400. 

The  degree  of  care  required  from 
persons  on  the  street  is,  in  general, 
such  as  a  person  with  common  and 
reasonable  prudence  ordinarily  exer- 
cises under  like  circumstances. 

Elliott,  Roads  &  Streets,  §  817. 

What  is  contributory  negligence  up- 
on a  given  state  of  facts,  and  whether 
there  is  any  evidence,  are  questions  of 
law  for  the  court. 

Mitchell  V.  Raleigh  Electric  Co.  129 
N.  C.  171,  55  L.R.A.  398,  85  Am.  St. 
Rep.  736, 89  S.  £.  801 ;  Cohoon  v.  Davis, 
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176  N.  C.  146,  95  S.  E.  36;  Hinson  v. 
Postal  Teleg.  Cable  Co.  132  N.  C.  466, 
43  S.  E.  946;  Cooley,  Torts,  p.  1432. 

If  one  contracts  to  do  a  certain 
thing,*  he  cannot  excuse  his  failure 
by  saying  that  he  employed  another  to 
do  it. 

14  R.  C.  L.  99,  T  35;  Atlanta  &  F.  R. 
Co.  V.  Kimberly,  87  Ga.  161,  27  Am.  St. 
Rep.  281,  13  S.  E.  277;  John  H.  Radel 
Co,  V.  Borches,  147  Ky.  506,  39  L.R.A. 
(N.S.)  227,  145  S.  W..  155;  Stone  v. 
Cheshire  R.  Corp.  51  Am.  Dec.  206, 
note;  Anderson  v.  Fleming,  66  L.B.A. 
148,  and  note,  160  Ind.  697,  67  N.  E. 
443;  St.  Paul  Water  Co.  v.  Ware,  16 
Wall.  566,  21  L,  ed.  485;  Mulchey  v. 
Methodist  Religious  Soc.  126  Mass. 
487;  Schutte  v.  United  Electric  Co.  68 
N.  J.  L.  435,  53  Atl,  204,  12  Am.  Neg. 
Rep,  522;  Leeds  v.  Richmond,  102  Ind. 
372,  1  N.  E.  711;  Bast  v.  Leonard,  15 
Minn.  304,  Gil.  236;  Hinde  v.  Wabash 
Nav,  Co.  15  111.  72;  Houston  &  G.  N.  R. 
Co.  V.  Meador,  50  Tex.  77;  Eyler  v. 
Allegany  County,  49  Md,  257,  33  Am. 
Rep.  249;  Smith  v.  Milwaukee  Build- 
ers' &  T.  Exch.  91  Wis.  360,  30  L.R.A. 
504,  51  Am.  St.  Rep.  912,  64  N,  W.  1041 ; 
Mitchell  V.  Raleigh  Electric  Co.  129 
N.  C..170,  55  L.R.A.  398,  85  Am.  St. 
Rep,  735,  39  S.  E.  801;  Carrick  v. 
Southern  Power  Co.  157  N.  C.  378,  72 
S.  E.  1065;  Covington  &  C.  Bridge  Co. 
V.  Steinbrock,  61  Ohio  St.  215,  76  Am. 
St,  Rep.  375,  55  N.  E.  618,  7  Am.  Neg. 
Rep.  154;  Spence  v.  Schultz,  103  Cal. 
208,  37  Pac.  220;  Curtis  v.  Kiley,  153 
Mass.  123,  26  N.  E.  421;  Jefferson  v. 
Chapman,  127  111.  438,  11  Am.  St.  Rep. 
136,  20  N.  E.  33. 

Mr.  William  G.  Bramham,  for  appel- 
lant Power  Company: 

At  the  close  of  all  the  evidence,  de- 
fendant Power  .Company,  having  re- 
newed its  motion  for  judgment  of  non- 
suit, was  entitled  to  have  it  sustained. 

Embler  v.  Gloucester  Lumber  Co. 
167  N.  C.  457,  83  S.  E.  740;  Anderson 
V.  Tug  River  Coal  &  Coke  Co.  59  W. 
Va.  301,  53  S.  E.  713 ;  Burns  v.  Michi- 
gan Paint  Co.  152  Mich.  613,  16  L.R.A, 
(N.S.)  816,  116  N.  W.  182, 

Delivering  coal  or  coke  through  a 
coalhole  in  the  sidewalk  does  not 
come  within  the  term  "intrinsically 
dangerous." 

Vogh  V.  F.  C.  Geer  Co.  171  N,  C.  672, 
88  S.  E.  874;  Scales  v.  Lewellyn,  172 
N.  C.  494,  —  A,L.R.  — ,  90  S.  E.  521 ; 
Laffery  v.  "United  States  Gypsum  Co. 
83  Kan.  349,  45  L.R.A.  (N.S.)  930,  111 
Pac.  498,  Ann.  Cas.  1912A,  590. 
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George  Jeffries,  the  driver  of  the 
wagon  makins:  delivery  of  the  coke, 
was  the  servant  of  an  independent  con- 
tractor. 

Singer  v.  McDermott,  30  Miec.  738, 
62  N.  Y.  Supp.  1086;  Philadelphia  & 
R.  Coal  &  1.  Co.  V.  Barrie,  102  C.  C.  A. 
618,  179  Fed.  50;  Foster  v.  Wads- 
worth-Howland  Co.  168  III.  514,  48  N. 
E.  163;  Connolly  v.  People's  Gaslight 
&  Coke  Co.  260  111.  162, 102  N.  E.  1057; 
Chicago  Hydraulic  Press  Brick  Co.  v. 
Campbell,  116111.  App.  322;  Standard 
Oil  Co.  V.  Anderson,  212  U.  S.  215,  58 
L.  ed.  480.  29  Sup.  Ct  Rep.  254;  De 
Forrest  v.  Wright,  2  Mich.  368 ;  Hig- 
ham  v.  T.  W.  Waterman  Co.  32  R.  I. 
678,  80  Atl.  178;  Zeitlow  v.  Smock,  65 
Ind.  App.  643,  117  N.  E.  665;  Peach  v. 
Bruno,  224  Mass.  447,  113  N.  E.  279; 
Re  Clancy,  228  Mass.  316,  117  N.  E. 
347 ;  Embler  v.  Gloucester  Lumber  Co. 
167  N.  C.  457,  83  S.  E.  740;  Evans  v. 
Dare  Lumber  Go.  174  N.  C.  S5,  93  S. 
E.  430;  Patrick  v.  Giant  Lumber  Go. 
164  N.  C.  208,  80  S.  E.  163. 

Messrs.  Brawley  &  Gantt  and  Scar- 
lett &  Scarlett,  for  appellee: 

Both  defendants  Stranss  and  the 
Power  Company  were  liable  to  plain- 
tiff. 

Russell  V.  Monroe,  116  N.  C.  727,  47 
Am.  St.  Rep.  823,  21  S.  E.  660;  Embler 
V.  Gloucester  Lumber  Co.  167  N.  C. 
467,  88  S.  £.  740;  Evans  v.  Dare  Lum- 
ber Co.  174  N.  G.  31,  93  S.  E.  430;  John 
H.  Radel  Co.  v.  Borches,  147  Ky.  606, 
39  L.R.A.(N.S.)  227,  146  S.  W.  165; 
French  V.  Boston  Coal  Co.  196  Mass. 
834,  11  L.RJ^.(N.S.)  99S,  122  Am.  St. 
Rep.  267,  81  N.  E.  265;  Waters  v.  Pio- 
neer Fuel  Go.  62  Minn.  474,  88  Am. 
St.  Rep.  664,  66  N.  W.  62. 

Walker,  J.,  delivered  the  opinion 
of  the  court; 

The  record  in  this  case  is  quite 
voluminous,  and  the  briefs,  lenirthy 
but  very  ably  prepared,  have  been  of 
great  assistance  to  ua  in  eliminating 
from  the  great  mass  of  testimony 
and  argument  the  real  questions  at 
issue,  which  are  few,  and,  as  we 
think,  free  from  any  difficulty. 

We  may  say  in  the  beginning  that 
there  is  no  complaint  from  anyone 
of  the  coal  cellar  and  its  doors  either 
as  to  construction  or  the  material 
used.  The  owner  in  this  respect  had 
fully  complied  with  the  law  and  his 
duty  in  the  premises,  in  making  the 
opening  in  the  sidewalk  both  safe 


for  the  public  and  practically  con- 
venient for  those  using  it  as  a  recep- 
tacle for  the  storage  of  coal,  which 
is  the  purpose  for  which  it  was  de- 
signed. 

The  simple  facts  are  that  the 
plaintiff  was  in  the  rightful  use  of 
the  sidewalk  in  this  populous  and 
thriving  city,  coming  from  her  home 
to  her  place  of  business  about  8 
o'clock  in  the  morning.  As  she  ap- 
proached the  doors  of  the  cellar  in 
the  sidewalk,  near  its  middle,  over 
which  pedestrians  constantly  passed 
and  repassed,  she  met  someone  walk- 
ing on  the  same  side  that  she  was, 
and  this  caused  her  to  step  a  little 
to  the  south  side,  with  her  right  foot 
on  the  door  of  the  cellar,  and  as  she 
did  so  it  bounced  up  and  threw  her 
into  the  street  in  a  Sitting  posture. 
She  stated  that  the  door  was  pushed 
up  suddenly  and  unexpectedly,  as  it 
was  "flat  down"  when  she  stepped 
upon  it.  No  one  gave  any  signal  or 
warning  of  danger,  or  that  the  door 
was  then  being  used  and  would  be. 
raised  by  a  man  in  the  cellar  or  any 
other  person  just  at  that  time,  and 
there  is  evidence  to  show  that  she 
felt  justified  in  supiwsing  that  she 
could  pass  over  the  doors  safely.  As 
there,  was  a  motion 
for  nonsuit,  we  Sohoo^^ 
must  assume  all  evi-  aonnait- 
dence  in  her  favor  S^rfc?'"*"  *' 
to  be  true,  and  we 
need,  therefore,  refer  to  so  much 
only  as  tends  to  prove  an  actionable 
wrong  to  her.  George  Jeffries,  who 
was  driver  of  the  truck  filled  with 
coke,  was  near  the  cellar  doors,  but 
was  not  raising  them,  or  if  he  did 
assist  in  opening  the  doors  by  rais- 
ing them  from  the  outside,  while 
Raymond  Shives,  servant  of  defend- 
ants Strauss-Rosenberg  Company, 
who  was  in  the  cellar;  waa  pushing 
them  from  below,  he  gave  plaintiff 
no  warning  of  the  impending  danger, 
and  by  his  inaction  led  her  to  believe 
that  no  harm  would  «ome  to  her  if 
she  proceeded  on  her  way.  There  is 
evidence  that  one  of  the  defendants, 
Charles  Rosenberg,  had  been  told  by 
George  Jeffries,  the  driver,  in  the 
store,  that  he  had  coke  in  the  track 
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at  the  front,  to  be  placed  in  the  cel- 
iac, and  that  he  could  not  raise  the 
doors;  and  Rosenberg,  who  was  id 
tiie  gallery  of  the  store,  then  "called 
down"  to  Raymond  Shives,  and  or- 
dered him  to  the  basement  to  unlock 
the  door,  which  order  he  obeyed,  and 
in  doing  so  he  unlocked  the  ,door, 
and,  receiving  from  the  man  on  the 
sidewalk  no  answer  to  his  signal  that 
the  door  was  unlocked,  he  raised  the 
doors  himself.  This  was  manifestly 
negligence  on  his  part,  and  for  it  his 
employers  are  re- 
sponsible. The  mere 
fact  that  he  got  no 
answer  from  the 
man  supposed  to  be  in  position  on 
the  sidewalk  to  raise  the  doors  was 
some  notice  to  him  that  the  latter 
was  not  on  guard,  and  that  it  would 
be  dangerous  to  raise  the  door,  and 
it  proved  to  be  so  in  this  case.  He 
could  not  know  the  situation  above 
him  with  the  doors  between  him  and 
the  surface.of  the  sidewalk,  and  it 
was  not  only  negligence,  but  reck- 
lessness, to  have  acted  as  he  did  un- 
der the  circumstances,  as  it  was  the 
contention  of  the  defendant  Strauss- 
Rosenberg  Company,  and  there  was 
proof  to  support  it,  that  the  doors 
were  to  be  raised  by  someone  on  the 
sidewalk,  and  not  from  the  base- 
ment. Raymond  Shives  was  seen 
in  the  cellar  when  the  cellar  door 
was  ajar.  It  is  true  that  one,  or  per- 
haps two,  of  the  witnesses  testified 
that  George  Jeffries  did  raise  the 
door;  but  this,  if  true,  is  not  neces- 
sarily inconsistent  with  the  fact 
that  Raymond  Shives  pushed  it  up 
from  the  cellar,  for  one  may  have 
pushed  while  the  other  pulled,  as  it 
is  apparent  that  in  this  operation 
they  wer«  expected  to  act  in  concert, 
one  to  unlatch  the  door  and  the 
other  to  raise  it.  George  Jeffries 
may  have  been  a  little  slow  in  his 
movements.  If  he  had  been  at  his 
proper  place  and  in  the  performance 
of  his  duty  of  raising  the  door  at  the 
right  time,  he  would,  by  his  very 
act,  have  warned  those  approaching 
the  doors  on  the  sidewalk  of  the 
danger.  We  have  no  doubt  of  the 
nflflSgence  of  Raymond  Shives.  His 
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act  was  per  se  dangerous,  and  almost 
sure  to  cause  injury  to  pedestrians 
on  the  main  street  in  that  populous 
city,  at  an  hour,  too,  when  the  street 
was  much  used  by  those  going  from 
their  homes  to  their  daily  tasks.  Aa 
to  George  Jeffries,  if  he  was  there, 
as  the  evidence  shows  he  was,  to  lift 
the  doors  and  set  them  perpendicular 
to  the  sidewalk,  by  the  use  of  the 
horizontal  iron  rod,  he  should  have 
given  notice  to  ^,„e«itT  of 
those  using  the  side-  Motice  <o 
walk  of  his  purpose. 
The  ordinance  required  that  the  man 
in  his  position  should  stand  on 
guard,  and  inform  the  public  when 
the  doors  were  about  to  be  used;  so 
that  they  might  be  avoided.  Its  lan- 
guage is  that  the  door  shall  be  kept 
closed  at  all  times,  or  a  guard  sta- 
tioned there  to  warn  the  public.  This 
notice  must  be  given  before  the 
doors  are  opened,  or  in  time  for  the 
public  to  keep  away  from  them.  If 
that  had  been  done  in  this  instance, 
the  lady  would  not  have  received  her 
injuries;  for  she  says  that  she 
stepped  on  the  door  when  it  was 
closed,  and,  of  coui^e,  if  it  had  been 
kept  in  that  condition,  she  would  not 
have  been  harmed;  or,  if  she  had 
been  properly  warned,  the  same  re- 
sult would  have  followed.  Before 
leaving  this  part  of  the  case,  we  may 
say  that  if  Mr.  Rosenberg  thought 
that,  because  George  Jeffries  was 
there,  it  was  a  sufficient  compliance 
with  the  ordinance,  and  he  relied  on 
Jeffries  to  give  the  necessary  warn- 
ing to  the  public,  it  is  the  misfortune 
of  his  firm  that  Jeffries  did  not  do  so, 
and  not  the  fault  of  the  plaintiff,  and 
they  must  take  the  consequences  of 
his  neglect. 

The  defendants,  though,  contend 
that  the  plaintiff  saw  Jeffries  on  the 
sidewalk,  near  the  doors,  knew  that 
he  was  driving  the  truck,  as  he  had 
on  "business  garb,"  and  also  knew 
that  the  coke  would  be  put  in  the 
cellar,  and  that,  knowing  all  of  this, 
it  was  her  clear  legal  duty  to  be  fore- 
warned and  not  step  on  the  door,  and 
that,  as  a  matter  of  law,  she  was 
guilty  of  contributory  negligence 
which  proximately  caused  her  ter- 
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rible  injuries.  But,  even  if  this  be 
so,  it  leaves  out  of  consideration 
other  important  facts  and  circum- 
stances, which  she  is  entitled  to 
have  weighed  by  the  jury  in  passing 
upon  her  negligence,  which  makes  it 
a  question  for  the  jury,  to  be  tested 
and  dotermmed  under  the  rule  of  the 
prudent  man.  She  testified  that  the 
doors  were  "flat  down"  when  she 
stepped  upon  one  of  them,  and  it 
was  raised  after  she  got  upon  it,  and 
that  Jeffries  did  not  stoop  or  attempt 
to  open  the  doors,  nor  was  he  near 
enough  to  do  so.  Her  language  is: 
'The  man  was  standing  straight  and 
beyond  the  door.  ...  It  was  not 
but  a  little  while  after  I  saw  him  un- 
til I  fell.  He  didn't  stoop.  I  didn't 
watch  him  all  the  time,  but  I  saw 
him  standing  there.  I  did  not  stum- 
ble on  the  door;  it  was  raised  under 
my  feet.  The  door  was  pushed  up 
and  me  standing  on  it.  My  right 
foot  was  on  the  door  and  the  door 
pushed  up.  I  could  not  tell  where 
my  left  foot  was." 

In  this  view  of  the  evidence,  and 
it  could  -  be  presented  much  more 
strongly  for  the  plaintiff  should 
more  of  it  be  added,  it  was  proper 
to  submit  the  question  of  contribu- 
tory negligence  to  the  jury,  if  there 
was  any  evidence  of  it  at  ^1.  Her 
freedom  from  negligence  more  clear- 
ly appears  when  we  consider  that 
she  saw  one  of  the  defendant  firm — 
Mr.  Rosenberg — in  the  door  of  the 
store  as  she  passed,  and  neither  he 
nor  George  Jeffries  warned  her  not 
to  step  on  the  cellar  door,  though 
they  both  knew  that  Raymond 
Shives  had  gone  down  to  open  the 
door.  They  must  have  deemed  it 
safe  for  the  public  to  use  the  door 
as  a  part  of  the  sidewalk,  or  surely 
they  would  have  been  on  the  alert 
and  given  proper  notice  of  the  dan- 
ger. Rosenberg  denied  that  he  was 
in  the  door,  and  Strauss  was  not 
there,  so  he  testified,  but  this  appar- 
ent conflict  in  the  testimony  was  a 
matter  for  the  jury  to  consider. 
The  city,  by  its  ordinance,  had  pro- 
vided for  a  warning  and  a  safeguard- 
ing of  the  public,  by  having  a  man 
stationed  there  for  the  special  pur- 


pose of  giving  it;  but  this  was  not 
done,  or,  if  George  Jeffries  was  there 
for  the  purpose,  or  relied  on  by 
Rosenberg  to  perform  this  service, 
he  utterly  failed  to  do  so,  and  he 
might  as  well  have  not  been  there  as 
to  thus  fail  in  the  duty  assigned  to- 
him.  Holland  v.  Seaboard  Air  Line 
R.  Co.  143  N.  C.  435,  438,  55  S.  E. 
835,  id.  137  N.  G.  373,  374,  49  S.  E. 
359.  We  said  there  that  where  one 
is  required  to  watch  and  guard  at  a 
dangerous  place  to  prevent  injury  to 
others,  which  resulted  by  reason  of 
his  omission  to  do  so,  it  is  negligence 
to  fail  in  this  duty,  and  the  injury  is 
referred  by  the  law  to  the  neglect  to 
watch  and  forewarn  as  its  proximate 
cause.   143  N.  C,  at  page  433. 

Our  conclusion  is  that  there  was 
evidence  of  the  joint  negligence  of 
the  two  defendants,  the  Power  Com- 
pany and  Strauas-Rosenberg  Com- 
pany, and  that  it  was  properly  and 
correctly  submitted  to  the  jury.  The 
conduct  of  the  plaintiff  would  not 
have  warranted  an  instruction  that, 
upon  the  admitted  facts  in  regard  to 
it,  she  was  guilty  of  negligence 
which  made  her  in  law  the  sole  au- 
thor of  her  own  injury.  The  case 
was  without  doubt  one  where  the 
jury  was  required  to  pass  upon  tiie 
evidence  and  find  „  ,  , 
the  ultimate  fact  of  for  iMry— 
negligence  under  p|ff"JJ","^,  •* 
the  instructions  of 
the  court.  We  have  so  far  consid- 
ered only  the  evidence  in  the  case,  as 
we  think  that  whether  the  defend- 
ants were  jointly  negligent  is  largely 
a  question  of  fact.  It  may  be  proper, 
perhaps,  to  refer  generally  to  the 
principles  of  law  which  are  involved, 
although  they  are  well  settled. 

The  case  of  French  v.  Boston  Coal 
Go.  195  Mass.  334,  11  L.R.A.(N.S.) . 
998,  122  Am.  St  Rep.  257,  81  N.  E. 
265,  ia  much  like  this  one  in  its  facts 
and  principles,. and  the  court  there 
said:  "It  was  the  duty  of  the  de- 
fendant Converse  [owner  of  the 
premises],  and  his  servants  and 
agents,  to  see  that  the  coalhole, 
when  used  for  the  purpose  of  put- 
ting in  coal  for  heating  purposes, 
was  properly  guarded  and  protected^ 
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BO  that  persons  passing  along  the  guarded, 
sidewalk,  and  in  the  exercise  of  due 
care,  would  not  be  liable  to  fall  into 
it  They  were  not  relieved  of  this 
duty  by  the  fact  that  the  coal  com- 
pany was  also  using  it  for  the  pur- 
pose of  putting  in  the  coal  which  had 
been  ordered  of  them.  Poor  v. 
Sears,  154  Mass.  639, 26  Am.  St.  Rep. 
272,  28  N.  E.  1046;  Blessington  v. 
Boston,  153  Mass.  409, 26  N.  E.  1113. 
Similarly,  the  coal  company  .owed  a 
like  duty  to  those  passing  along  the 
sidewalk,  and  was  not  relieved  of  it 
by  the  obligation  which  rested  upon 
the  defendant  Converse  and  his  serv- 
ants and  agents.  There  was  evi- 
dence warranting  a  finding  that  the 
servants  of  each  defendant  were 
negligent  in  the  performance  of  this 
duty.  The  jury  could  have  found 
that  the  servants  of  the  defendant 
Converse  knew,  or  ought  to  have 
known,  that  coal  was  being  put  in, 
and  that  the  cover  was  laid  back  and 
the  hole  was  open,  but  that  they  took 
no  precautions  to  warn  or  protect 
travelers  from  falling  into  it.  They 
also  could  have  found  that,  notwith- 
standing their  testimony  to  the  con- 
trary, the  men  who  were  putting  in 
the  coal  for  the  coal  company  took 
no  precautions  to  guard  against  such 
an  accident  as  happened  to  the  plain- 
tiff. The  question  of  the  plaintiflf'a 
due  care  was  rightly  left  to  the  jury. 
It  could  not  be  ruled,  as  matter  of 
law,  that  he  was  not  in  the  exercise 
of  due  care." 

It  can  make  no  material  difference 
in  the  result  whether  Miss  Cole  fell 
in  the  hole,  which  was  opened  by 
raising  its  covering,  or  was  lifted  on 
one  of  the  door  lids  and  catapulted 
hito  the  street,  except  in  the  degree 
of  injury  to  her.  As  it  was,  she  was 
severely  and  most  painfully  hurt, 
having  sustained  a  serious  fracture 
of  both  wrists,  and  a  permanent  in- 
jury, according  to  the  medical  testi- 
mony.  The  danger  of  this  place 
consisted  in  its  being  on  the  sidewalk 
of  the  principal  street  of  this  city, 
where  its  inhabitants  passed  every 
minute  of  the  day,  and  there  was  a 
constant  and  continuing  menace  to 
their  safety,  unless  it  was  properly 
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.  and  sufficient  warning 
given  when  it  is  about  to  be  usea, 
and  whether  it  would  constitute  a 
pitfall  or  a  stumbling  block  is  beside 
the  question.  The  defendants  are 
jointly  and  severally  responsible,  be- 
cause they  together  caused  the  in- 
jury, and,  as  be-  joint  debtor*— 
tween  them  and  f^^Vd" Vaik"**" 
the  plaintiff,  the  law  -J"'-*  »•'•»"♦>'• 
will  not  apportion  the  liability. 
Gregg  v.  Wilmington,  15&  N.  C.  18, 
70  S.  E.  1070.  In  Chicago  v.  Rob- 
bins,  2  Black.  418,  17  L.  ed.  298; 
Robbins  v.  Chicago,  4  Wall.  657,  18 
L,  ed.  427,  and  Homan  v.  Stanley,  66 
Pa.  464,  5  Am.  Rep.  389,  it  was  held 
that  the  owner  of  the  abutting  prop- 
erty could  not  escape  liability  to  the 
injured  party  by  showing  that  the 
work  was  being  done  by  an  inde- 
pendent contractor,  who  negligently 
left  the  opening  in  the  sidewalk  un- 
guarded. See  also  French  v.  Bos- 
ton Coal  Co.  11  L.R.A.(N.S.)  994, 
and  note  (195  Mass.  334,  122  Am. 
St.  Rep.  257, 81 N.  E.  265,  supra) .  In 
Chicago  V.  Robbins,  supra,  it  was 
held  to  be  essential  that,  in  regard  to 
an  area  in  the  street  or  sidewalk, 
every  poasibla  precaution  should  be 
used  against  danger,  and  that  the 
ownpr  of  the  lot  cannot  escape  liabil- 
ity by  letting  work  to  another  or  in- 
dependent contractor,  who  is  negli- 
gent in  doing  the  work  which  proves 
to  be  harmful  to  those  rightfully 
using  the  street.  The  following 
propositions  were  substantially 
stated  and  decided  in  Robbins  v, 
Chicago,  supra,  as  appears  from  the 
syllabus  of  the  case,  to  be  found  in 
the  report  of  it  at  page  427  in  18  L. 
ed.:  'The  principal,  for  whom  the 
work  was  done,  cannot  defeat  the 
just  claim  of  the  corporation  or  of 
the  injured  party  by  proving  that 
the  work  which  constituted  the  ob- 
struction or  defect  was  done  by  an 
independent  contractor.  Where  the 
obstruction  or  defect  caused  or  cre- 
ated in  the  street  is  purely  collateral 
to  the  work  contracted  to  be  done, 
and  is  entirely  the  result  of  the 
wrongful  acts  of  the  contractor  or 
his  workmen,  the  employer  is  not 
liable.  Where  the  obstruction  or  de- 
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feet  which  occasioned  the  injury  re- 
sults directly  from  the  acts  which 
the  contractor  agrees  and  is  author- 
ized to  do,  the  person  who  employs 
the  contractor  and  authorizes  him  to 
do  those  acts  is  equally  liable  to  the 
injured  party/* 

In  this  case  the  defendants  were 
doing  this  work  together,  through 
their  respective  servants  or  em- 
ployees, and  they  both  did  it  negli- 
gently, whereby  this  plaintiff  was  in- 
jured, not  being  in  fault  herself,  as 
the  jury  have  determined.  The  de- 
fe?idants  who  contracted  for  the  pur- 
chase and  delivery  of  the  coke  in  the 
coal  vault  are  undoubtedly,  legally 
and  morally,  liable  for  such  negli- 
gence, unless  they  can  shift  the 
responsibility  clearly  upon  someone 
else,  and  this  principle  is  necessary 
for  the  safety  of  the  public,  especial- 
ly in  populous  places.  As  we  will 
demonstrate  hereafter  by  the  au- 
thorities, they  have  failed  to  do  this, 
and  therefore  are  liable.  Hart  v. 
McKenna,  106  App.  Div.  219,  94  N. 
Y.  Supp.  216.  The  other  defendant, 
who  was  to  deliver  the  coke  in  the 
coal  vault  by  lifting  the  door  which 
covered  it,  failed  in  its  duty  to  the 
public  by  not  giving  proper  warning 
against  an  impending  danger  of 
which  its  servant  had  knowledge 'and 
the  public  none.  When  plaintiff  ap- 
proached the  door  it  was  at  rest,  and 
she  was  lifted,,  as  she  stepped  upon 
it,  by  its  being  pushed  up  from  be- 
low, and  without  any  previous  notice 
to  her  that  this  would  be  done,  or 
that  the  door  would  be  moved  at  that 
time  in  any  way.  The  mere  fact 
that  the  driver  was  standing  near  by 
with  his  truck,  even  if  some  notice  of 
the  fact,  has  been  held  by  the  jury 
not  to  have  been  a  sufficient  warning. 

There  is  another  contention,  which 
is,  that  the  power  company  is  not 
liable  because  it  employed  Allen 
Jeffries  to  haul  the  coke  to  the  store 
on  the  truck,  and  unload  it  into  the 
basement,  and,  in  this  connection, 
the  power  company  pleaded  that 
Jeffries  was  an  independent  con- 
tractor, and  his  negligence,  or  that 
of  his  driver,  George  Jeffries,  was 
not  imputable  to  it.  Conceding,  for 


the  sake  of  argument,  that,  but  for 
the  nature  of  the  work  to  be  done, 
he  would  be  an  independent  contract- 
or, and  liable  solely  for  his  own  neg- 
ligence, we  are  of  the  opinion  that 
the  work  was  of  a 
hazardous  charac-  ""VMt^-"* 
ter,  or  inherently  independe-t 
dangerous,  as  it  is  Si^iVeiS^Jr^wL 
said,  and  that  such  a 
plea  cannot  avail  the  power  com- 
pany. Accepting  as  correct  the  defi- 
nition *of  intrinsically  dangerous 
work,  as  •stated  in  the  cases  cited  by 
this  defendant's  counsel  (Vogh  v.  F, 
C.  Geer  Co.  171  N.  C.  672,  676,  88 
S.  E.  874;  Scales  v.  Lewellyn,  172  N. 
C.  494,  497,  —  A.L.R.  — ,  90  S.  E. 
521 ;  Laffery  v.  United  States  Gyp- 
sum Co.-  83  Kan.  349,  45  L.RA 
(N.S.)  930,  111  Pac.  498,  Ann.  Cas. 
1912A,  590),  we  yet  hold  that  the 
work  to  be  performed  in  this  in- 
stance was  of  an  inherently  danger- 
ous character.  It  was  to  be  done  on 
the  sidewalk  of  a  populous  city,  at  a 
place  where  people  were  constantly 
passing  to  and  fro,  and  required  the 
raising  of  the  doors  of  a  cellar,  prac- 
tically in  the  middle  of  the  sidewalk, 
therdoy  leaving  a  hole  therein,  with 
obstructing  doors,  above  a  deep  base- 
ment. Both,  parties  to  the  contract 
of  hauling  knew  the  situation  and 
what  was  to  be  done.  It  is  not  like 
the  C9se  where  baggage  merely  was 
hauled  from  one  place  to  another,  to 
be  deposited  there  (Singer  v.  Mc- 
■Dermott,  30  Misc.  738,  62  N.  Y. 
Supp.  1086),  which  is  safe  in  itself, 
and  only  becomes  dangerous  by  any 
negligence  of  the  driver  or  those 
in  charge  of  the  wagon.  Here  the 
work  was  so  dangerous  tiiat  the  city 
had  passed  an  ordinance  to  safe- 
guard the  public,  and  to  minimize 
the  danger,  and  to  prevent  it,  if  pos- 
sible. It  is  a  case  where  the  work 
itself  is  dangerous,  and  care  must  be 
taken  to  render  it  harmless  to  the 
public  to  the  extent  that  this  can  be 
done.  It  is  the  opposite  of  the  other 
case  we  have  put.  Everybody  will 
say  it  is  dangerous  to  open  a  hole  in 
the  middle  of  a  street  or  sidewalk, 
by  raising  a  door  where  people  may 
stumble  or  fall  in,  even  when  exercis- 
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iag  care  themselves,  and  which  re-  course  of  its  performance, 
quires  that  proper  caution  be  taken 
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to  prevent  its  natural  tendency  to  do 
harm  from  actually  resultinsr  in  in- 
jury to  others. 

In  Davis  v.  Summerfield,  133  N.  C. 
325, 328,  329,  63  L.R.A.  492,  45  S.  E. 
655,  quoting  from  Bower  v.  Peate, 
L.  R.  (1876)  1  Q.  B.  Div.  321,  the 
court  says :  'The  answer 'to  the  de- 
fendant's contention  may,  however, 
as  it  appears  to  us,  be  placed  on  a 
broader  ground ;  namely,  that  a  man 
who  orders  a  work  to  be  executed 
from  which,  in  the  natural  course  of  ■ 
things,  injurious  consequences  to  his 
neighbor  might  be  expected  to  arise, 
unless  means  are  adopted  by  which 
such  consequences  might  be  pre- 
vented, is  bound  to  see  to  the  doing 
of  that  which  is  necessary  to  prevent 
the  mischief,  and  cannot  relieve  him- 
self of  his  responsibility  by  em- 
ploying someone  else — whether  it  be 
the  contractor  employed  to  do  the 
work  from  which  the  danger  arises, 
or  some  independent  person — to  do 
what  is  necessary  to  prevent  the  act 
he  has  ordered  to  be  done  from  be- 
coming wrongful.  There  is  an  obvi-* 
cus  diiference  between  committing 
work  to  a  contractor  to  be  executed, 
from  which,  if  properly  done,  no  in- 
jurious consequences  can  arise,  and 
handing  over  to  him  work  to  be  done 
from  which  mischievous  conse- 
quences will  arise  unless  preventive 
measures  are  adopted." 

It  was  held  in  Southern  Ohio  R. 
Co.  V.  Morey,  47  Ohio  St.  207,  7 
L.R.A.  701,  24  N.  E.  269,  that  "one 
who  causes  work  to  be 'done  is  not 
liable,  ordinarily,  for  injuries  that 
result  from  carelessness  in  its  per- 
fiunmance  by  the  employees  of  an  in- 
dependent contractor  to  whom  he 
MS  let  the  work,  without  reserving 
ta  himself  any  control  over  the  ex- 
ecution of  it.  But  this  principle  has 
no  application  where  a  resulting  in- 
jury, instead  of  being  collateral,  and 
flowing  from  the  negligent  act  of  the 
employee  alone,  is  one  that  might 
have  been  anticipated  as  a  direct  or 
probable  consequence  of  the  per- 
formance of  the  work  contracted  for, 
ii  reasonable  care  is  omitted  in  the 


In  such 

case  the  person  causing  the  work  to 
be  done  will  be  liable,  though  the 
negligence  is  that  of  an  employee  of 
an  independent  contractor." 

The  court  said  in  City  &  Suburban 
R.  Co.  V.  Moores,  80  Md.  352, 45  Am. 
St.  Rep.  345,  30  Atl.  644:  "Even  if 
the  relation  of  principal  and  agent 
or  master  and  servant  does  not, 
strictly  speaking,  exist,  yet  tJie  per- 
son for  whom  the  work  is  done  may 
still  be  liable  if  the  injury  is  such  as 
might  have  been  anticipated  by  him 
as  a  probable  consequence  of  the 
work  let  out  to  the  contractor,  or  if 
it  be  of  such  character  as  must  re- 
sult in  creating  a  nuisance,  or  if  he 
owes  a  duty  to  third  persons  or  the 
public  in  the  execution  of  the  work." 

See  also  Waters  v.  Pioneer  Fuel 
Co.  52  Minn.  474,  38  Am.  St.  Rep. 
564.  55  N.  W.  52;  John  H,  Radel  Co. 
V.  Borches,  147  Ky.  506,  39  L.R.A. 
(N.S.)  227,  145  S.  W.  155.  Cases  re- 
cently decided.- by  this  court  are  to 
the  same  effect  as  Summerfield's 
Case  and  the  others  above  cited. 

In  Carrick  v.  Southern  Power  Co. 
157  N.  C.  378,  381,  72  S.  E.  1066,  it 
is  said,  quoting  from  Covington  & 
C.  Bridge  Co.  v.  Steinbrock,  61  Ohio 
St.  215, -76  Am.  St.  Rep.  375,  55  N. 
E.  618,  7  Am.  Neg.  Rep.  154:  "The 
weight  of  reason  and  authority  is  to 
the  effect  that,  where  a  party  is  un- 
der a  duty  to  the  public  or  third  per- 
son to  see  that  work  that  he  is  about 
to  do  or  have  done  is  carefully  per- 
formed so  as  to  avoid  injury  to 
others,  he  cannot,  by  letting  it  to  a 
contractor,  avoid  his  liability  in  case 
it  is  negligently  done,  to  another's 
injury." 

And  addressing  itself  to  the  prop- 
osition in  a  way  more  clearly  re- 
lated to  the  facts  of  our  case,  it  was 
further  said:  "The  governing  au- 
thorities of  a  town  may  not  absolve 
themselves  of  the  duty  of  proper 
care  and  supervision  as  to  the  condi- 
tion of  its  streets  and  sidewalks,  and 
when  they  authorize  work  to  be  done 
on  them  which  is  essentially  danger- 
ous, or  which  will  create  a  nuisance 
unless  special  care  and  precaution 
are  taken,  they  are  chargeable  with 
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a  breach  of  duty  in  this  respect  [if 
care  is  not  taken] ,  whether  the  work 
is  being  done  by  a  licensee  or  by  an 
independent  contractor.  .  .  .  The 
same  principle  holds  as  to  the  ol^liga- 
tions  of  licensees  and  independent 
contractor  doing  work  of  the  kind 
suggested;  that  is,  when  the  work 
that  is.  being  done  for  their  benefit 
or  by  their  procurement  is  of  a  kind 
to  create  a  nuisance  unless  special 
care  is  taken,  they  are  charged  with 
the  duty  of  properly  safeguarding  it, 
and  may  not  relieve  themselves  by 
delegating  the  duty  to  others," — 
citing  numerous  cases,  and,  among 
them,  Bailey  v.  Winston,  157  N.  C. 
252,  72  S.  £.  966,  where  the  matter 
is  fully  discussed. 

An  independent  contractor  is  de- 
fined to  be  one  "who  undertakes  to 
do  specific  pieces  of  work  for  other 
persona,  without  submitting  himself 
to.their  control  in  the  details  of  the 
work,  or  one  who  renders  the  service 
in  the  course  of  an  independent  em- 
ployment, representing  the  will  of 
his  employer  only  as  to  the  result  of 
his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished.  1  Shearm. 
&  Redf.  Neg.  §S  164,  165.  So  it  is 
said  that  an  independent  contractor 
is  one  who,  exercising  an  independ- 
ent employment,  contracts  to  do  a 
piece  of  work  according  to  his  own 
methods,  and  without  being  subject 
to  the  control  of  his  employer,  except 
as  to  the  result  of  the  work.  Powell 
V.  Virginia  Constr.  Co.  88  Tenn.  692, 
17  Am.  St.  Rep.  925,  13  S.  W.  691 
Waters  v.  Pioneer  Fuel  Co.  supra. 

See  also  Denny  v.  Burlington,  155 
N.  C.  33, 70  S.  E.  1085,  3  N.  C.  C.  A. 
922;  Hopper  v.  Ordway,  157  N.  C. 
125,  72  S.  E.  839;  and  Johnson  v. 
Carolina,  C.  &  0.  R.  Co.  157  N.  C. 
382,  72  S.  E.  1067,  and  the  cases 
cited  therein. 

If  the  defendant  Power  Company 
has,  by  the  proof,  brought  itself 


within  the  definition  i^ven  as  to  the 
liability  of  an  employer  who  is  oper- 
ating through  an  independent  con- 
tractor, the  rule  does  not  apply  to 
the  relation  existing  between  it  and 
Allen  Jeffries  at  the  time  the  injury 
was  received  by  fhe  plaintiff,  accori 
ing  to  the  principles  stated  in  the 
authorities  we  have  dted.  If  the 
work  to  be  done  is  dangerous  only  by 
reason  of  the  absence  of  proper  care 
in.  doing  it,  the  doctrine  as  to  an  in- 
dependent contractor  may  apply ; 
but  if  it  is  dangerous  in  itself,  and 
will  continue  to  be  so,  and  probably 
cause  injury,  unless  reasonable  care 
is  taken  to  render  it  harmless  to 
others  who  are  themselves  in  the 
exercise  of  due  care,  it  does  not  ap- 
ply. 

The  cases  cited  by  the  Power 
Company  in  its  brief  may  be  distin- 
guished from  this  one,  and,  if  any 
one  of  them  really  confiicts  with  the 
cases  upon  which  we  have  relied, 
they  are,  in  our  opinion,  opposed  to 
the  great  weight  of  authority.  Our 
decisions  clearly  support  the  view 
we  have  taken.  We  have  not  dis- 
cussed the  question  whether  AUcs 
Jeffries  was  an  independent  con- 
tractor, if  the  doctrine  applied  to  a 
case  of  this  kind. 

Our  conclusion  as  to  this  defense 
renders  it  useless  to  discuss  the 
question  as  to  the  insolvency  of 
Allen  Jeffries,  or  the  other  excep- 
tions of  this  defendant  or  those  of 
its  codefendant,  as  the  points  we 
have  considered  are  the  dominant 
ones  in  the  case.  If  there  was  error 
regarding  jother  matters,  it  was 
harmless ;  but  we  do  not  mean  even 
to  intimate  that  there  was  any  such 
error. 

In  all  essential  respects  the  case 
was  correctly  tried. 

No  error.  • 

Brown,  J.,  dissents  aa  to  Carolina 
Power  &  Light  Company. 


Digitized  by  Google 


ANNO^IND£P£ND£NT  CONTRACTOB^PENING  IN  SIDEWALK.  SU 


ANNOTATION. 


LialuHty  for  injuries  resulting  from  failure  of  independent  contv»clar  to 
<^>eniiiK  in  sidewalk  while  delivering  merchandise,  etc 


UabiUty    of    owner   or   oooupant  of 
premises. 

The  general  rule  is  to  the  effect  that 
a  person  who  occupies  premises,  and 
maintains  or  controls,  for  his  own  con- 
venience, an  opening  in  the  adjacent 
sidewalk,  through  whjfh  he  contracts 
for  the  delivery  of  goods,  is  liable  for 
injuries  received  by  a  pedestrian  as  a 
result  of  the  negligence  of  the  dciliv- 
«ryman  in  not  properly  guarding  or  in 
failing  to  properly  close  the  aperture. 

Massachusetts.  —  French  v.  Boston 
Coal  Co.  (X907)  195  Mass.  334.  11 
L.R.A.(N.S.)  993, 122  Am.  St.  Bep.  257, 
81  N.  E.  265. 

Minnesota. — Ray  y.  Jones  &  A.  Co. 
(1904)  92  Minn.  101,  99  N.  W.  782,  16 
Am.  Neg.  Rep.  424. 

Missouri.  —  Benjamin  v.  Metropoli- 
tan Street  R.  Co.  (1896)  f33  Mo.  274, 
34  S.  W.  590. 

-New  York^cott  v.  Curtis  (1909) 
195  N.  Y.  424,  40  L.R.A.(N.S,)  1147, 
133  Am.  St  Rep.  811,  88  N.  E.  794; 
Campion  v.  Rollwagen  (1899)  43  App. 
Div.  117,  59  N.  Y.  Supp.  308. 

North  Carolina. — See  Cole  v.  Dur- 
ham (reported  herewith)  ante,  560. 

Ohio.— King  v.  Herb  .(1899)  18  Ohio 
C.  C.  41,  9  Ohio  C.  D.  797. 

England.— Pickard  v.  Smith  (1861) 
10  a  B.  N.  S.  470,  142  Eng.  Reprint, 
^5,  4  L.  T.  N.  S.  470.  And  see  White- 
ley  V.  Pepper  (1877)  L.  R.  2  Q.  B.  Div. 
.276,  46  L.  J.  Q.  B.  N.  S.  436,  36  L.  T. 
If.  S.  688,  25  Week.  Rep.  607,  and  Pen- 
jiy  V.  Wimbledon  Urban  Dist.  Council 
[1898]  2  Q.  B.  212,  67  L.  J.  Q.  B.  N.  S. 
754,  62  J.  P.  582,  78  L.  T.  N.  S.  748,  14 
Times  L.  R.  477. 

In  Pickard  v.  Smith  (Eng.)  supra, 
in  holding  that  a  lessee  of  a  cellar 
waa  liable  to  a  pedestrian  who  fell  in- 
to the  cellar  opening,  which  a  coal 
merchant's  servant  had  negligently 
left  insufficiently  guarded,  Williams, 
said:  "The  defendant  employed  the 
aoal  merchant  to  open  the  brap  in  or- 
der to  put  in  tiie  coala;  and  he  trusted 
Jiim  to  guard  it  whilst  oiwn,  and  to 


close  it  when  the  coals  were  all  pat 
in.  The  act  of  opening  it  was  the  act 
of  the  employer,  though  done  through 
the  agency  of  the  coal  merchant ;  and 
the  defendant,  having  thereby  caused 
danger,  was  bound  to  take  reasonable 
means  to  prevent  mischief.  The  per* 
formance  of  this  duty  he  omitted;  and 
the  fact  of  his  having  intrusted  it  to 
a  person  who  also  neglected  it  fur- 
nishes no  excuse,  either  in  good  sense 
or  law." 

In  Ray  v.  Jones  &  A.  Co.  (Minn.) 

supra,  where  an  action  was  held  to  be 
maintainable  for  personal  injuries 
sustained  by  a  pedestrian  from  falling 
into  a  coalhole  of  a  sidewalk,  negli- 
gently opened  by  the  servant  of  a  deal- 
er in  coal,  who  was  permitted  by  the 
abutting  owner  to  use  the  same,  the 
court  there  laid  down  the  law:  "It 
was  undoubtedly  the  duty  of  the  coal 
company  to  use  ordinary  care  in  the 
delivery  of  the  coal;  but  we  are  of  the 
opinion  that  the  owner,  notwithstand-* 
ing  the  fact  that  the  business  of  de- 
livering the  coal  was  within  the  con- 
tract with  the  coal  company,  still  owed 
a  duty  either  to  see  that  the  coal  com- 
pany did  its  duty,  or  should  have  prop- 
erly warned  pedestrians  on  the  high- 
way of  the  dangers  incident  to  such 
acts  which  it  authorized."  "It  must 
be  borne  in  mind  that  the  place  where 
the  opening  in  the  Manhattan  Com- 
pany's sidewalk  existed  was  a  public 
thoroughfare,  which  pedestrians  were 
permitted  and  invited  to  use  when  nec- 
essary, and  the  use  of  the  same  by  the 
owner  of  the  building  was  subordinate 
to  the  public  rights  in  these  respects. 
That  the  work  which  was  being  done 
was  of  utility,  and  justified  a  lawful 
use  of  the  sidewalk  and  the  openings 
by  the  owner  of  the  building  or  tikose 
who  served  its  interests,  may  be  con- 
ceded; yet,  from  the  very  nature  of 
such  use,  the  reasonable  protection 
that  is  obvious  and  essential  to  such 
public  rights  was  required.  Under 
these  circamstancea  the  Manhattan 
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Company  could  not  receive  the  bene- 
fits to  be  given  by  the  coal  company 
in  using  the  opening  over  its  area  tin- 
der the  walk  to  supply  it  with  coal 
and  renounce  all  interest  therein,  to 
the  manifest  jeopardy  of  the  rights 
of  travelers  and  pedestrians  over  the 
public  thoroughfare.  The  movable 
coverings  of  the  coalhole  openings 
were  retained  in  the  walk  by  the  Man- 
hattan Company  to  the  extent  of  their 
proper  use  only*  and  in  exercising  its 
privilege  in  this  regard  was  involved 
the  manifest  duty  to  maintain  them 
properly  guarded,  or  protect  them  by 
such  practicable  and  reasonable  means 
as  would  prevent  their  use  from  being 
a  menace  and  trap  to  travelers  on  tiie 
sidewalk,  who  had  a  right  to  pass 
thereon;  and,  if  it  failed  to  exercise 
ordinary  care  in  this  respect,  the  per- 
mission which  it  gave  to  the  coal  com' 
pany  to  remove  the  covers  ought  not 
and  could  not  relieve  it  from  legal 
responsibility  for  accidents  which 
might  arise  from  its  negligence.  Had 
there  been  no  public  interest  involved, 
or  had  the  coal  been  delivered  upon 
the  private  property  of  the  Manhattan 
Company,  an  injury  would  not  prob- 
ably have  resulted,  and  a  liability 
would  not  have  arisen  from  Ander- 
son's act,  except,  perhaps,  ia  the  case 
of  a  trap  or  pitfall;  but,  upon  the 
public  thoroughfare,  under  the  plain- 
est principles  of  common  pradence, 
there  was  a  duty  of  protection  incum- 
bent upon  the  owner  of  the  building, 
which  It  could  not  shirk  or  decline  to 
recognize." 

In  Scott  V.  Curtis  (1909)  195  N.  Y. 
424,  40  L.R.A.(N.S.)  1147,  133  Am.  St. 
Rep.  811.  88  N.  E.  794.  where  a  passer- 
by fell  into  a  coalhole,  maintained  in 
front  of  the  defendant's  premises, 
which  had  been  left  open  by  the  em- 
ployees of  a  coal  dealer  when  they 
were  delivering  coal,  the  liability  of 
the  defendant  was  predicated  upon  the 
ground  that  the  work  was  dangerous, 
requiring  special  precaution  on  his 
part,  in  respect  of  seeing  that  proper 
safeguards  for  the  protection  of  the 
public  were  provided  while  it  was  be- 
ing performed.  In  reaching  this  con- 
clusion one  of  the  precedents  cited 
was  Campion  v.  RoUwagen  (1899)  43 


App.  Div.  117,  59  N.  Y.  Supp.  308, 
where  a  judgment  for  the  defendant  in 
an  action  brought  to  recover  for  an 
injury  caused  by  similar  conditions 
was  affirmed.  In  the  Campion  Case 
evidence  given  by  the  defendant,  tend- 
ing to  show  that,  at  the  time  when  the 
accident  occurred,  persons  were  en- 
gaged in  putting  coal  into  the  build- 
ing through  a  coalhole,  under  a  con- 
tract to  do  so,  was  held,  in  so  far  -a» 
it  was  offered  with  relation  to  the  ef- 
fect of  the  indfependency  of  the  con- 
tract, to' be  incompetent  and  imraa- 
terjal.  It  was  also  held,  however,  that 
the  evidence  was  admissible  as  bear- 
ing upon  the  question  of  the  plaintifTs 
contributory  negligence,  on  the  theory 
that  the  defendant  could  not  tree  him- 
self from  his  duigr  to  protect  the  hole 
in  the  sidewalk  by  delegating  that 
work  to  any  other  person. 

In  Benjamin  v.  Metropolitan  Street 
R.  Co.  (1896)  133  Mo,  274,  34  S.  W. 
690,  where  defendant  was  permitted 
or  licensed  j^y  the  city  to  maintain  coal- 
holes in  the  sidewalk  for  its  personal 
use,  and  owed  both  the  plaintiff,  a 
pedestrian,  and  the  public  the  duty  to 
guard  the  same,  and  the  cover  of  a 
scuttle  hole  into  which  a  coal  dealer's 
servant  had  been  unloading  coal  about 
a  quarter  of  an  hour  before  turned 
under  the  plaintiff's  foot,  the  court 
reasoned  thus :  It  was  the  duty  of  the 
owner  to  exercise  reasonable  care  to 
keep  the  sidewalk  in  a  safe  condition. 
"This  was  a  personal  duty  from  which 
H  could  not  relieve  itself  by  impos- 
ing it  upon  another.  As  soon  as  the 
unloading  of  the  wagon  was  complete 
and  the  contractor  ceased  to  use  the 
coalhole,  the  duty  of  the  defendant 
in  respect  to  its  condition  commenced 
again.  It  must  be  remembered  that 
defendant  furnished  to  the  oontractor 
this  means  for  unloading  the  coal,  and 
knew  it  was  being  so  used  almost 
daily.  The  use,  as  was  known,  re- 
quired the  removal  of  the  cover  and 
again  replacing  it.  These  acts  were 
not  done  by  a  wrongdoer  without  the 
knowledge  of  defendant,  but  by  its 
consent  and  under  its  implied,  if  not 
its  express,  direction.  If  defendant 
had  given  direction  to  the  contractors 
in  regard  to  the  manner  of  replacing 
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the  cover,  then.  In  that  particular,  it 
vould  have  made  them  their  [its] 
affents,  and  would  have  heen  respon- 
sible for  their  negligence;  hut  as  no 
direction  wa&  given,  it  was  the  Anty 
of  defendant  to  give  its  personal  at- 
tention to  seeing  that  the  cover  was 
properly  replaced.  Th^  [it]  knew  the 
construction  of  tiie  cover  and  that  care 
in  replacing  it  was  necessary.  They 
[it]  knew,  or  should  have  known,  that 
it  bad  been  removed,  and  should  have 
seen  at  once  that  it  had  been  prop- 
wly  replaced.  The  principle  is  well 
settled  that  a  city  which  authorizes 
excavations  in  its  streets  is  not  en- 
titled to  notice  of  the  dangerous  con- 
dition in  which  they  have  been  left, 
in  order  to  hold  it  liable  for  injury 
to  ttiird  persons  occasioned  thereby. 
...  It  seems  to  us  the  same  prin- 
ciple applied  to  defendant  in  respect 
to  keeping  its  scuttle  hole  in  a  safe 
condition..  It  was  under  obligation  to 
do  BO.  It  authorized  the  removal  of 
flie  cover;  why  should  it  have  notice 
of  the  condition  in  which  It  was  left? 
.  .  .  But  we  are  not  required  to  go 
80  far  here.  For  the  time  being  the 
contractors  had  completed  their  work, 
and  tiie  question  is  whether  notice  of 
the  dangerous  ccmdition  in  which  the 
ImIb  was  left  could  fairly  be  inferred 
by  the  jury  after  the  lapse  of  fifteen 
minutes  thereafter.  The  court  held 
that  the  question  of  notice  was  for  the 
jury,  and  of  this  ruling  the  defendant 
cannot  reasonably  complain."  But,  in 
this  connection,  see  Brady  v.  Shepard 
(1899)  42  App.  Div.  24,  58  N.  Y.  Supp. 
674,  6  Am.  Neg.  Rep.  868,  wherein  the 
evidence  showed  that  the  cover  of  the 
coalhole  into  which  plaintiff  fell  had 
been  removed  about  7  P.  M.,  by  one  of 
the  drivers  of  a  trucking  company, 
which  a  coal  company,  under  contract 
to  deliver  coal  to  a  tenant  of  de- 
fendant's building,  had  employed 
as  subcontractor.  The  trial  judge 
charged  that  'there  is  no  evidence  in 
the  case  that  the  coalhole  was  im- 
properly constructed,  and  the  evidence 
does  show  that  the  defendant  Shepard 
had  DO  knowledge  or  notice  that  the 
coal  would  be  delivered  at  this  time, 
and  there  is  no  evidence  that  the  em- 
ployees of  the  defendant  Shepard 


knew  that  coal  was  to  be  delivered  at 

that  time,  and  there  is  no  evidence 
ghowing  that  the  cover  of  the  coal 
vault  was  removed  with  the  consent 
or  with  the  knowledge  of  Mrs.  Shep- 
ard." The  court  said:  "Under  such  a 
state  of  facts  we  are  unable  to  see 
how  the  defendant  Shepard  can  be 
held  liable  to  respond  in  damages  for 
the  injuries  sustained  by  the  plaintiff. 
The  plaintiff's  right  to  recover  was 
predicated  upon  the  defendant's  neg- 
ligence in  permitting  the  coalhole  to 
be  uncovex«d,  unprotected,  and  un- 
guarded; but  there  is  no  evidence  that 
she  ev^  consented  to  or  had  any 
knowledge,  nntil  subsequent  to  the  ac- 
cident, of  the  removal  of  the  cover. 
As  owner  of  the  building  she  was  un- 
doubtedly under  a  legal  obligation  to 
see  to  it  that  this  opening  was  kept 
in  a  safe  condition,  so  that  a  person 
lawfully  passing  along  the  sidewalk 
would  not  sustain  injury  by  reason  of 
it;  but  the  cover  was  so  constructed 
and  arranged  that  it  would  be  secure- 
ly held  in  its  place,  and  so  that  it  could 
not  be  removed  except  by  design,  and 
this  was  all  that  she  was  required  to 
do.  She  was  not  bound  to  guard 
against  its  unauthorized  removal." 

In  Hart  v.  McKenna  (1905)  106  App. 
Div.  219,-94  N.  Y.  Supp.  216,  the  evi- 
dence showed  that  before  the  perform- 
ance of  the  contract  was  commenced, 
the  defendant  had  vacated  the  house; 
that  her  attention  was  not  directed  to 
the  cover  while  the  repairs  were  be- 
ing made;  that  she  had  no  knowledge 
that  it  had  been  opened  or  used  by  the 
contractor;  that  she  passed  by  the 
premises  several  times  while  the  work 
was  in  progress,  but  had  no  recollec- 
tion of  seeing  the  coalhole  open  or  in 
use  on  such  occasions;  that  the  con- 
tractor furnished  all  materials  and  la- 
bor required;  that  she  had  nothing  to 
do  with  the  work  from  the  time  she 
vacated  the  building  until  it  was  com- 
pleted; and  that  she  did  not  direct  the 
work  in  any  way;  and  it  was  held 
that,  as  it  could  not  be  said  as  a  mat- 
ter of  law  that  the  defendant  was  free 
from  liability  under  the  circumstances, 
the  complaint  had  been  improperly 
dismissed  by  the  trial  judge.  The 
court  argued  thus:    "The  coalhole 
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.  .  .  was  an  obstruction  interfering 
with  the  use  of  the  sidewalk  by  the 
public  and  with  the  rights  of  the  pub- 
lic (Gliffovd  V.  Dam  (1880)  81  N.  Y. 
52),  and  liable  at  any  time,  through 
negligence  in  properly  securing  and 
fastening  the  cover,  to  cause  injury  to 
persons  lawfully  using  and  passing 
over  the  sidewalk.  The  contractor 
did  not  create  the  obstruction.  It  ex- 
isted on  the  propejiy  when  he  com- 
menced work  under  his  contract,  and 
was  an  instrumentality  made  use  of 
by  him  to  get  his  materials  from  the 
street  into  the  building  to  be  repaired. 
His  use  of  it  was  connected  with  mak- 
ing the  repairs  and  doing  the  work 
contracted  for  by  the  defendant.  His 
negligence  was  in  the  maintenance  and 
restoration  of  the  coalhole  after  use, 
not  its  construction,  and  consisted  of 
failure  to  guard  and  protect  the  rights 
of  the  public  by  omitting  to  fasten  or 
secure  the  cover  so  that  it  would  not, 
on  contact  with  the  foot  of  a  pedes- 
trian, ily  oft  and  result  in  injuries 
similar  to  those  sustained  by  the  plain- 
tiff. This  duty  rested  upon  the  de- 
fendant, who  had  acquired,  a  special 
privilege,  acceptance  and  enjoyment  of 
which  had  charged  her  with  the  spe- 
cial duty  to  the  public  of  maintaining 
the  coalhole  at  fM  times  in  a  safe 
condition  and  properly  guarded;  she 
could  not  avail  herself  of  this  privi- 
lege without  discharging  the  duty;  the 
two  were  at  all  times  coexistent,  and 
she  could  not  absolve  herself  from 
the  liability  thus  created  by  delegat- 
ing the  performance  of  the  duty  to  an- 
other." 

The  evidence  of  duty  as  between  a 
city  and  an  abutting  owner  with  re- 
spect to  a  coalhole  in  a  sidewalk  is 
shown  by  the  following  statement  tak- 
t^n  from  Canandaigua  v.  Foster  (1898) 
156  N.  Y.  364,  41  L.R.A.  554,  66  Am. 
St.  Rep.  575,  50  N.  E.  971,  4  Am.  Neg. 
Rep.  441,  affirming  (1894)  81  Hun,  147, 
30  N.  Y.  Supp.  686 ;  "The  implied  duty 
assumed  when  the  hole  was 'cut  and 
the  grate  placed  over  it  requires  rea- 
sonable precaution  on  the  part  of  the 
owner,  to  protect  the  public  as  long  as 
he  remains  the  owner  and  is  in  posses- 
sion of  any  part  of  the  building  on  the 
abutting  land.    He  cannot  cast  the 


burden  of  maintenance  on  the  pablie 
*  any  more  than  he  could  have  cast  ap- 
on  them  the  burden  of  original  con* 
struction,  for  the  grate  is  wholly  f« 
the  benefit  of  his  property.  Nor  cu 
he  relieve  himself  of  the  duty  wlthoot 
parting  with  the  entire  possession  of 
the  property  benefited,  for  the  safety 
of  the  public  requires  that  the  owner, 
as  long  as  he  is  in  possession  of  tnj 
part  of  the  property,  ahould  be  cod- 
pelled  to  ke^  his  atoicture  iathe  «de- 
walk  in  a  suitable  condition  for  uaeu 
a  part  of  the  sidewalk." 

In  Anderson  v.  Caulfield  (1901)  M 
App.  Div.  560,  69  N.  Y.  Supp.  1027, 
where  the  plaintiff  fell  into  the  coal- 
hole of  a  tenement  house  rented  by  the 
defendant  to  various  families,  the  evi- 
dence showed  that  he  retained  control 
of  .the  coalhole.  On  the  occasion  ia 
question  one  of  the  tenants  had  pro- 
cured the  key  of  the  vault  to  which  the 
hole  gave  access  in  order  to  brio; 
wood  into  the  house  for  his  personal 
use,  and  the  liability  of  the  defendant 
for  the  negligence  of  his  tenant  or  hit 
servants  in  leaving,  the  hole  unguard- 
ed was  affirmed  on  the  foUowini 
grounds:  "If  the  defendant  had  sir- 
en up  the  possession  and  control  of 
the  entire  property  to  tenants,  it  maf 
very  -well  be  that  he  would  be  held 
absolved  from  all  duty  in  the  mainte- 
nance of  a  safe  sidewalk  for  the  use  of 
public  pedestrians.  That  is  not  the 
question  presented  for  determinatioQ. 
Having  retained  the  control  of  the 
sidewalk  and  the  coalhole  constructed 
by  him  therein  under  a  municipal  li- 
cense which  carried  with  it  the  dutj 
of  seeing  that  the  hole  was  properlr 
guarded  and  protected,  he  could  not 
exercise  the  privilege  without  dia- 
cl^arging  the  duty.  And  that  this 
duty  could  not  be  so  delegated  as  to 
relieve  him  from  liability  for  nonper- 
formance is  well  settled  by  the  ao- 
thorities."  And  see  King  v.  Herb 
(1899)  18  Ohio  C.  C.  41,  9  Ohio  C.  D. 
797,  wherein  the  court  distinguished 
the  cases  in  which  the  entire  premisea 
are  put  into  the  possession  of  a  lessee 
or  the  control  of  an  independent  cos- 
tractor  for  the  purpose  of  repair  or 
construction  of  some  building  or  other 
structure  on  the  premises,  and  held 
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that,  notwithstsnding  the  contract  for 
the  delivery  of  the  coal,  the  abutting 
owners  still  owed  a  duty  to  properly 
guard  and  protect  a  traveler  on  the 
highway  from  the  dangers  incident  to 
its  use.  And  that  the  lessor  of  a  build- 
ing is  liable  for  injuries  to  a  pedes- 
trian resulting  from  the  failure  of  one 
delivering  coal  to  the  tenant  to  prop- 
erly guard  the  opening  through  which 
the  coal  was  being  delivered,  see  opin- 
ion of  Williams,  J.,  in  Fickard  v. 
Smith  (1861)  10  C.  B.  N.  S.  470,  142 
Eng.  Reprint,  635,  4  L.  T.  N.  S.  470. 
UabUlty  of  eaiplorm  »f  dellTarymaa. 

It  has  been  held  in  a  number  of  cas- 
es that  the  merchant  whose  goods  are 
being  delivered  is  liable  for  the  fail- 
ure of  the  deliveryman  .to  properly 
guard  an  opening  in  a  sidewalk  while 
delivering  goods  to  a  purchaser. 
French  v.  Boston  Coal  Co.  (1907)  195 
Mans.  S34,  11  L.R.A.(N.S.)  993.  122 
Am.  St.  Rep.  257,  81  N.  E.  266;  Ray  v. 
Jones  &  A.  Co.  (1904)  92  Minn.  101, 
99  N.  W.  782,  16  Am.  Neg.  Rep.  424; 
Cole  t.  Ddbhau  (reported  herewith) 


ante,  660;  Whiteley  t.  Pepper  (1877) 
L.  R.  2  Q.  B.  Div.  (Eng.)  276,  46  L.  J. 
Q.  B.  N.  S,  436,  36  L.  T.  N.  S.  588,  25 
Week.  Rep.  607,  disapproving  the  dic- 
tum of  Williams,  J.,  in  Pickard  v.  Smith 
(Eng.)  supra,  to  the  effect  that  a  coal 
merchant  would  not  be  liable  for  the 
negligence  of  his  servant  in  not  prop- 
erly guarding  a  hole  throus^  which 
he  was  delivering  coal.  And  see  Hart 
v.  McKenna  (1906)  106  App.  Div.  219, 
94  N.  Y.  Supp.  216. 

In  the  reported  case  (Cole  v.  Dur- 
ham, ante,  560),  the  court  adopted 
the  Uieory  that  the  general  rule  which 
renders  an  independent  contractor  lia- 
ble for  his  own  negligence,  and  exon- 
erates the  employer,  does  not  apply  in 
the  case  of  work  of  a  hazardous  char- 
.acter,  or  which  is  inherently  danger- 
ous, and  held  that  delivering  goods 
through  an  opening  in  a  sidewalk  was 
work  of  that  character,  so  that  the 
du^  rested  upon  the  dealer  to  see  that 
the  proper  precautionary  measures 
were  taken  to  guard  the  opening. 

G.  J.  C. 


E.  J.  HOOVER  et  al..  Trading  as  Hoover-Dimeling  Lumber  Company^ 

Limited,  Plffs.  in  Err., 

V. 

A.  D.  NEILL. 

West  Virginia  Supreme  Court  »f  Appeals  —  January  2S,  19ie. 

(Hoover-Dimeling  Lumber  Co.  v.  Neill,  77  W.  Va.  470,  87  S.  E.  856.) 

Account  stated  —  effect  as  estoppel 

1.  An  account  stated  does  not  create  an  estoppel ;  and,  while  it  affords 
presumptive  evidence  of  the  accuracy  and  correctness  of  the  charges  therein 
stated,  such  presumption  may  be  rebutted  by  showing  fraud,  mistake,  or 
error  in  its  execution  or  procurement,  unless  the  position  of  the  opposite 
party  has  been  altered  to  his  prejudice.  And  the  burden  of  proof  rests 
on  him  who  challenges  the  verity  of  such  account. 

{_See  note  on  this  question  beginning  on  page  686.] 

Set-off  action  for  debt.  nature,  whether  he  acquired  the  ac- 

2.  In  an  action  for  a  debt,  defend-  count  before  or  since  the  commeqce- 
ant  may  at  the  trial  ofter  and  have    ment  of  the  action. 

allowed  against  such  debt  any  payment  [See  24  R.  C.  L.  833.] 
or  set-off  which  is  so  described  in  his  Account  stated  —  when  exists  —  gen- 
plea,  or  in  his  account  filed  therewith,  era!  rule. 

before  the  trial,  as  to  give  notice  of  its  S.  Generally,  where  persons  who 
Headnotes  1-6  by  LYNCH,  J. 
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have  bad  previous  transactions  of  a 
monetary  character  agree  that  the  ac- 
count r^resentinsT  tiie  transactions 
and  the  balance  shown  are  correct, 
and  the  debtor  expressly  or  impliedly 
promises  to  pay  such  balance,  the  ac- 
count thereby  becomes  an  account 
stated. 

LSee  1  R.  C.  L.  207.] 
—  by  court  commissioner  —  concln- 

siveness. 

4.  An  account  stated  by  a  ccHnmis- 
sioner  under  an  order  of  reference 
entered  in  an  action  at  law,  while  not 
conclusive  against  the  parties,  will  be 
treated  as  prima  facie  correct;  and  on 
him  who  challenges  its  accuracy  or 
justness  devolves  the  duty  of  showing 
it  to  be  unjust  or  inaccurate. 


iDterest  —  on  imliqiiidated  daha. 

5.  Ordinarily,  interest  will  not  be 
allowed  on  an  unliquidated  accoantor 
claim,  except  from  the  time  the  amoant 
due  is  ascertained  judicially  or  by  t&e 
act  of  the  parties. 

[See  16  R.  C.  U  7.] 

Account  stated  —  wkai  cziato — ina- 

ise  to  pay. 

6.  To  constitute  an  account  stated 
there  must  have  been  a  settlement  sat- 
isfactory to  the  parties  intucsteii  aid 
concurrence  by  the  parties  in  the  n- 
sult  thereof,  and  a  promise  b;  the 
debtor,  express  or  implied,  to  pay  tiie 
balance  so  ascertained  as  due. 

[See  1  B.  a  L.  207.] 


Erbob  to  the  Circuit  Court  for  Randolph  County  to  review  a  judgment 
in  favor  of  defendant  in  an  action  brought  to  recover  a  balance  alleged  to 
be  due  upon  a  contract  of  sale  of  real  and  personal  property  to  defeodant 
and  another.  A^rmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Talbott  &  Hoover  for  plain-    amount  found  by  the  commisaiona. 


tiffs  in  error. 

Mr.  Samuel  T.  Spears,  for  defendant 
in  error: 

Even  though  the  statement  of  March 
20,  1906,  be  construed  to  be  a  stated 
account,  yet  it  is  subject  to  correction 
for  fraud,  errors,  mistakes,  and  omis- 
sions. 

Neflf  V.  Wooding,  83  Va.  432,  2  S.  E. 
731;  McNeel  v.  Baker,  6  W.  Va.  153; 
Ruffner  v.  Hewett,  7  W.  Va.  586;  Fer- 
rell  v.  Ferrell,  53  W.  Va.  515,  44  S.  E. 
187;  Norfolk  &  W.  R.  Co.  v.  Mills,  91 
Va.  613,  22  S.  E.  656;  Stuart  v.  Lud- 
dington,  1  Band.  (Va.)  403,  10  Am. 
Dec.  650. 

Plaintiifs  were  trustees  for  the  de- 
fendant as  to  the  transactions  between 
February  1  and  April  10,  1906,  and  are 
held  strictly  abcountable  for  these 
transactions,  and  the  burden  of  proof 
is  upon  the  plaintiffs  to  show  that  they 
acted  fairly  and  honestly  in  these  mat- 
ters. 

2  Pom.  Eq.  Jur.  §§  902,  956. 

Interest  should  have  been  allowed 
upon  the  amount  found  due  by  the 
commissioner  of  $7,082.12,  from  April 
10, 1906. 

Jones  V.  Williams,  2  Call  (Va.)  102; 
McVeigh  v.  Howard,  87  Va.  599,  13 
S.  E.  31;  Shank  v.  Groflf,  45  W.  Va.  543, 
32  S.  E.  248. 

The  defendant,  Neill,  has  the  right 
to  recover  under  his  plea  of  offsets  the 


even  though  these  amounts  may  ban 
technically  belonged  to  GilfiUan,  NeUl, 
&  Company,  a  corporation,  at  the  time 
of  the  institution  of  the  suit,  became 
of  the  assignment  or  authori^  vestiBf 
said  right  in  him. 

Wheeling  Bridge  &  Terminal  R.  Go. 
v.  Cochran,  15  C.  C.  A.  321,  26  U.  S. 
App.  306,  68  Fed.  141. 

Mr.  Andrew  Price  also,  for  defend- 
ant in  error : 

The  statute  of  setoffs  is  intended  to 
lessen  litigation,  and  is  to  be  libenll; 
construed  to  further  that  end. 

Tidewater  Quarnr  Co.  v.  Scott,  105 
Va.  160,  115  Am.  St.  Rep.  864,  S2  S. 
E.  835,  8  Ann.  Cas.  736. 

Offsets  may  be  allowed  up  to  tbe 
time  of  trial. 

Trimyer  v.  Pollard,  5  Gratt  460;  Al- 
len V.  Hart,  18  Gratt.  722;  Wheelins 
Bridge  &  Terminal  R.  Co.  v.  Cochran, 
16  C.  C.  A.  321.  25  U.  S.  App.  306,  68 
Fed.  141;  Turberville  v.  Self,  4  Call 
(Va.)  580. 

An  account  stated  may  be  impeached 
for  fraud,  mistaJce,  or  error. 

Camp  v.  Wilson,  97  Va.  274, 33  &  K. 
591. 

Lynch,  J.,  delivered  the  opinion  of 
the  court: 

In  an  action  of  assumpsit  brought 
to  recover  of  A.  D.  Neill,  sde  de- 
fendant, a  balance  hy  plaintiffs 
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John  Dimeling  and  E.  J.  Hoover, 
partnet^  trading  as  Hoover-Dime- 
ling  Lumber  Company,  Limited, 
claimed  to  be  due  them  upon  a  con- 
tract of  sale  of  real  and  personal 
property  to  defendant  and  A.  Gilfil- 
lan  (since  deceased),  a  reference  was 
ordered  to  state  an  account  between 
the  parties,  pursuant  to  §  10,  chap. 
129,  Code  1913  (§  4855) ;  they  agree- 
ing thereto.  The  account  so  stated 
and  reported  by  the  commissioner 
showed  a  balance  of  $7,082.12  due 
defendant,  and  for  this  amount,  with 
interest,  judgment  was  rendered  ac- 
cordingly; and  plaintiffs  Inrought 
the  case  before  us  for  review  on  writ 
of  error. 

The  cause  of  action  arose  out  of  a 
contract  dated  March  31,  1906, 
whereby  Hoover  and  Dimeling,  as 
owners,  sold  to  GilfilJan  and  Neill  all 
the  timber  lands  therein  mentioned 
and  the  lumber  business  conducted 
by  plaintiffs  thereon,  together  with 
the  fixtures,  contracts,  easements, 
rights,  and  privileges  unto  said 
premises  or  business  belonging  or  in 
any  wise  appertaining,  as  they  stood 
on  February  1, 1906,  or  as  had  since 
accrued  thereunto.  On  that  date  the 
property  was  to  be  clear  and  free  ol 
any  debts  or  charges  due  from  the 
grantors  other  than  the  deferred 
purchase-money  notes  and  payments 
listed  and  described  in  the  agree- 
ment, with  the  provision  that  any 
balance  due  on  account  of  the  con- 
duet  of  the  business  subsequent  to 
February  1,  1906,  should  be  ascer- 
tained upon  final  settlement  and 
paid  accordingly.  The  contract  con- 
tained other  covenants  and  condi- 
tions not  material  upon  the  issues. 

Of  the  six  contracts  so  assigned, 
only  one  need  be  noted.  It  was  a  ver- 
bal contract  between  the  Hoover- 
Dimeling  Lumber  Company  and  W. 
J.  Cox  "relative  to  stocking  of  logs, 
the  terms  and  specifications  of 
which/'  according  to  the  recitals  of 
the  sale  agreement,  then  were  known 
by  all  the  parties  thereto. 

As  to  the  several  assigned  agree- 
ments, the  reciprocal  provisions 
were  that  the  vendors  conveyed  ktl 
the  rights  possessed  by  them  tiiere- 
11  AL.B.— 37. 
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in,  and  the  purchasers  assumed  the 
obligations  thereby  imposed  on  the 
vendors.  There  were  two  verbal 
stocking  contracts  between  plaintiffs 
and  Cox  at  that  time,  distinguished 
and  known  as  the  1905  and  1906 
contracts.  Of  these  it  seems  reason- 
ably certain  the  first  or  1905  Cox 
contract  is  the  only  one  involved  in 
this  action ;  for,  so  far  as  otherwise 
appears,  the  contract  for  the  next 
year  was  to  be,  and  virtually  has 
been,  fully  performed  and  all  mat- 
ters arising  out  of  it  settled  and  ad- 

i'usted  by  the  purchasers  and  Cox. 
*laintiffs  were  relieved  from  any 
responsibility  as  to  it.  That  Gil- 
fillan  and  Neill,  before  the  institu- 
tion of  this  action,  had  paid  all  the 
consideration  directly  payable  to 
plaintiffs  under  the  terms  of  the 
contract,  aggregating  several  hun- 
dred thousand  dollars,  except  the 
$4,837.95,  the  amount  of  the  origi- 
ns bill  of  particulars  filed  with  the 
declaration,  apparently  is  conceded. 
This  sum  plaintiffs  claim  the  right 
to  recover  as  part  of  a  balance  due 
them  on  an  account  stated  as  of 
March  20,  1906,  after  deducting  a 
note  of  $7,000  since  paid  to  them. 
Whether  such  unpaid  balance  was 
retained  by  the  purchasers,  as  they 
contend,  to  cover  the  cost  of  complet- 
ing the  1905  Cox  contract,  then  only 
partially  performed,  or  whether  that 
sum  was  part  of  the  consideration 
for  the  sale  to  GilfiUan  and  Neill,  to 
be  paid  without  regard  to  the  Cox 
contract,  and  whether  plaintiffs  paid 
Cox  for  the  services  performed  by 
him  in  completing  the  same, — are 
questions  as  to  which  much  of  the 
conflicting  testimony  taken  before 
the  commissioner  and  by  him  re- 
turned as  part  of  his  report  relates. 

His  findings,  adverse  to  the  con- 
tentions of  the  plaintiffs  as  regards 
these  inquiries,  based  on  such  testi- 
mony, the  trial  court,  hearing  the 
case  in  lieu  of  a  jury»  by  agreement 
of  the  parties,  approved  and  entered 
judgment  thereon. 

Was  the  account  of  March  20. 
1906,  an  "account  stated,"  within 
the  legal  meaning  of  that  term? 
That  the  answer  to  this  interroga- 
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tory  may  more  readily  be  compre- 
hended and  its  significance  and  scope 
understood,  it  is  necessary  to  note 
that,  although  the  purchasers  ac- 
quired thjB  property  and  business  as 
of  February  1,  1906,  they  did  not 
personally  assume  the  control  and 
management  thereof  until  April  10th 
of  that  year;  and  that,  by  some  un- 
derstanding or  agreement  between 
them  and  plaintiffs,  the  purport  and 
terms  of  which  are  not  fully  dis- 
closed, the  Hoover-Dimeling  Lum- 
ber Company  continued  to  conduct 
the  business  of  manufacturing  tim- 
ber into  lumber  and  marketing  the 
product  in  the  same  manner  and  to 
the  same  extent  as  it  had  done  prior 
to  February  1,  1906.  They  collected 
the  proceeds  derived  from  such 
operations,  paid  all  the  expenses 
thereof,  and  performed  such  other 
services  and  functions  as  are  inci- 
dental to  the  management  and  con- 
duct of  enterprises  of  that  character. 
They  undertook  to  account  therefor 
to  the  purchasers  as  of  the  date  the 
latter  entered  into  active  control  of 
the  property  and  business  pur- 
chased. By  an  amendment,  plain- 
tiffs enlarged  the  original  bill  of 
particulars  so  as  to  include  the  items 
claimed  by  them  as  charges  against 
the  defendant  to  that  date. 

As  to  these  additional  items,  the 
account,  of  course,  did  not  fall  within 
the  meaning  of  a  stated  account.  To 
constitute  an  account  stated,  there 
must  have  been  a  settlement  satis- 
Acco«i.t  .t«te«-  factojT  to  the  par- 
wiien  exi.fs-  ties  mterested,  and 
promue  to  par.   concurrcnce  by  them 

in  the  result  thereof,  and  a  promise 
by  the  debtor,  express  or  implied,  to 
pay  the  balance  so  ascertained  to  be 
due.  The  meeting  of  minds  is  as  es- 
sential to  the  existence  of  an  ac- 
count stated  as  such  concurrence  is 
In  any  other  agreement.  Both  must 
assent  to  the  correctness  of  the  ac- 
count and  the  balance  due.  Such  we 
find  to  be  the  essen- 
an  account  stated, 
tial  prerequisites  of 
Robertson  v.  Wright,  17  Gratt.  534; 
McNeel  v.  Baker,  6  W.  Va.  165;  Mc- 
Carty  v.  Chalfant,  14  W.  Va.  631; 


McGraw  v.  Trader's  Nat.  Bank,  64 
W.  Va.  510,  63  S.  E.  398;  Camp  v. 
Wilson,  97  Va.  265,  274.  33  S.  E.  591. 

As  defined  in  1  R.  C.  L.  207,  an 
"account  stated"  is  "an  account 
which  has  been  rendered  by  one  to 
another,  containing  the  balance 
which  is  alleged  to  be  due,  which  bal- 
ance is  assented  to  or  admitted  to  be 
a  correct  account  of  the  debt  it 
represents  as  due  from  the  debtor." 
Or,  as  defined  by  1  C.  J.  678,  "an  ac- 
count stated  is  an  agreement,  be- 
tween parties  who  have  had  previous 
transactions  of  a  monetary  charac- 
ter, that  all  the  items  of  the  account 
representing  such  transactions  and 
the  balance  struck  are  correct, 
together  with  a  promise,  express  or 
implied,  for  the  payment  of  such 
balance." 

Viewed  only  in  the  light  of  plain- 
tiffs' testimony  the  account  sued  on 
may  be  an  account  stated  within  the 
definitions  stated  by  these  author- 
ities. The  witnesses  introduced  by 
them  testify  that  defendant  ex- 
amined each  of  the  items  constitut- 
ing the  account  and  consented  to  the 
correctness  of  the  balance  as^- 
tained.  If  that  be  true,  thence  arose 
an  implied  promise  to  pay  it.  But 
the  evidence  to  the  contrary  renders 
doubtful  the  question  whether  either 
Gilfillan  or  Neill  intended  or  under- 
stood the  account  to  have  the  effect 
of  an  account  stated,  or  that  it  justi- 
fied the  inference  or  presumption 
that  they  promised  to  pay  such  bal- 
ance. Neill  was  not  present  when 
the  account  was  prepared,  if  his  tes- 
timony is  to  be  taken  as  true,  though 
Stouck,  plaintiffs'  bookkeeper,  says 
he  was.  Besides,  Neill  says  he  only 
casually  examined  it,  and  expressed 
no  opinion  as  to  its  verity,  and 
treated  it  merely  as  advisory  of  the 
extent  of  the  business  done  by  plain- 
tiffs for  the  benefit  of  himself  and 
associate.  Nor  does  the  letter  of 
August  14,  1906,  justify  the  con- 
clusion, urged  by  counsel  for  plain- 
tiffs, that  Gilfillan  and  Neill  dealt 
with  the  account  as  one  stated.  On 
the  contrary,  the  letter  purports  to 
challenge  its  correctness.  The  letter 
says:   "In  regard  to  -what  you  say 


Digitized  by  Google 


HOOVER  9/.  NEILL.  679 

{B90V9r^Dtauttno  iMmbar  Co.  v.  XMl,  77  W.  Ya.  iie,  87  0.  B.  85S.) 


about  the  balance  due  on  settlementf 
wo  do  not  make  note  to  cover  this  for 
the  reason  that  Mr.  Stouck  has  got- 
ten the  account  so  mixed  up  we  can- 
ziot  at  present  tell  what  the  balance 
is.  We  will,  however,  try  to  get  this 
straightened  out  soon  and  will  then 
make  settlement.  The  writer  may 
arrange  to  see  you  with  reference  to 
this  matter  soon." 

It  is  manifest  that  at  that  time 
there  had  been  no  final  adjustment 
of  the  transactions  between  the  par- 
ties growing  out  of  the  conduct  of 
the  business  since  the  1st  day  of 
February.  For  aught  appearing  to 
the  contrary,  NeiU  contemplated  a 
settlement  of  all  matters  of  account 
arising  out  of  operations  conducted 
by  plaintiffs  as  the  representatives 
of  the  purchasers  in  the  interval  be- 
tween February  1st  and  April  10th. 

But  an  account  stated  by  the  par- 
ties is  not  generally  conclusive.  It 
may  be  impeached  and  corrected  for 
fraud,  mistake,  or  error  in  the  items 
composing  it,  or  in  the  balance  ascer- 
tained. "While  the  agreement  of  the 
parties  operates  as  an  admission 
that  the  account  is  correct,  it  does 
not  create  an  estop- 
pel, and  so  preclude 
the  right  to  inquire 
further  Into  its  merits,  unless  the 
position  of  the  other  party  has 
thereby  been  altered  to  his  preju- 
dice. 1  R.  C.  L.  217;  McNeel  v. 
Baker,  6  W.  Va.  153;  Camp  v.  WU- 
aon,  97  Va.  265,  274,  33  S.  E.  591. 

However,  all  the  accounts  growing 
out  of  the  transactions  involved  in 
this  litigation  were  submitted  to  the 
commissioner  under  the  order  of 
reference,  without  limitation  or  re- 
-i»T  monrt         striction ;  and  as,  on 

eomnilHN  loner—      SUCh  SUbmisSlOH  and 

reference,  he  has  re- 
stated all  of  them,  including  the 
March  20th  statement,  his  report 
■must  be  deemed  and  treated  as 
prima  facie  correct,  and  on  plaintiffs 
devolved  the  duty  and  burden  of 
showing  with  particularity  the  re- 
spect in  which  the  restated  account 
is  incorrect,  unfair,  or  unjust.  For, 
before  a  judgment  based  on  an  ac- 


-•Mttii  mm 


count  stated  by  a  commissioner  un- 
der a  reference  in  an  action  at  law, 
pursuant  to  §  10,  chap.  129,  Code 
1913  (§  4855),  can  be  reversed  on 
writ  of  error,  it  must  appear  that 
the  judgment  is  without  evidentiary 
support,  or  is  palpably  against  the 
decided  weight  and  preponderance  of 
the  evidence.  Kinsey  v.  Carr,  60  W. 
Va.  449, 451,  55  S.  E.  1004,  and  cases 
cited. 

For  the  most  part,  plaintiffs  com- 
plain of  the  exclusions  or  deductions 
made  by  the  commissioner  from  the 
March  20th  account.  But,  upon  an 
examination  of  the  evidence  relating 
to  these  charges,  we  have  reached 
the  conclusion  that  such  alterations 
properly  were  made.  Many  of  the 
items  changed  were  for  materials, 
merchandise,  and  supplies  purchased 
by  plaintiffs  at  different  times  an- 
terior to  February  1,.1906,  and,  if  a 
part  of  the  property  at  that  time, 
they  were  covered  by  the  considera- 
tion paid  by  defendant  and  Gilfillan. 
The  item  of  $477,63,  balance  in 
bank  on  March  20, 1906,  entered  into 
the  balance  due  on  that  account 
April  10th,  and  hence  was  twice 
charged  to  defendant.  The  plaintiffs 
also  charged  defendant  with  an  ac- 
count against  S.  £.  Slaymaker  & 
Company,  amounting  to  $1,682.16, 
out  of  which  defendant  realized  only 
$475.43,  due  to  reduction  by  freight 
charges  and  commissions.  Though 
the  evidence  as  to  this  item  does  not 
definitely  show  the  date  of  the  ship- 
ments and  the  freight  charges 
thereon,  the  reduction  has  been  ap- 
proved by  the  coiirt,  and  must  be 
treated  as  correct  on  this  review,  in 
the  absence  of  proof  to  the  contrary. 
These  instances  we  cite  only  as  illus- 
trations of  the  various  erroneous 
charges  justly  eliminated,  as  seems 
to  us,  either  as  items  of  debits  or 
credits,  from  the  account  claimed  by 
plaintiffs  in  this  action.  To  cite  each 
one  of  the  many  items  of  the  ac- 
counts and  detail  the  reasons  for 
nonallowance  would  unduly  prolong 
this  opinion  and  serve  no  useful  pur- 
pose. It  suffices  to  say  generally 
that,  instead  of  being  insufficient  to 
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show  meritorious  cause  for  the 
changes  and  alterations  made  by  the 
commissioner  in  the  March  account, 
and  for  his  statement  of  all  the  ac- 
counts arising  out  of  the  transac- 
tions between  the  parties^  and  the 
judgment  based  on  his  report,  the 
evidence,  as  we  view  it,  tends  strong- 
ly to  show  ample  justification  for 
such  report  and  for  the  judgment 
thereon  rendered. 

Plaintiffs  further  contest  the 
right  of  Neill  in  this  action  to  use 
as  a  set-off  against  their  claims  the 
indebtedness,  if  any,  due  from  them 
to  Gilfillan,  Nei!l,  &  Company,  a  cor- 
poration to  which  the  property  sold 
subsequently  was  conveyed  by  the 
purchasers.  But  by  its  deed  the 
corporation  assigned  such  indebted- 
ness as  existed  in  its  favor  against 
plaintiffs,  arising  out  of  the  con- 
tract of  purchase,  and  authorized 
him  to  file  and  prove  any  such  claims 
as  offsets  or 'counterclaims  against 
the  demands  stated  in  plaintiffs' 
declaration  and  bill  of  particulars, 
and  provided  therein  that,  if  such  in- 
debtedness were  filed  as  an  offset  or 
counterclaim,  and  considered  as  a 
part  of  the  matters  in  litigation,  the 
corporation  should  thereby  be  pre- 
cluded from  the  prosecution  of  any 
action  based  thereon.  This  deed 
seems  to  have  been  filed  with  the 
commissioner,  and  by  him  returned 
as  an  exhibit  with  the  depositions 
taken  upon  the  hearing,  and  con- 
sidered by  the  court  upon  the  trial, 
without  objection  or  exception,  and 
without  bringing  it  to  our' attention 
in  any  manner,  except  by  their  ex- 
ception No.  8,  taken  and  filed  to  the 
commissioner's  report,  to  the  effect 
that  Neill  is  not  entitled  to  the  bene- 
fit thereof  as  an  offset,  because,  if, 
at  the  time  this  suit  was  instituted, 
there  was  any  balance  due  from 
plaintiffs,  it  was  payable  to  the  cor- 
poration, and  therefore  not  to  Neill 
individually.  The  only  question 
raised  by  the  exception  obviously  re- 
lates, not  to  the  authority  of  the 
corporation  to  make  the  assignment, 
but  the  fact  that  it  was  made  pen- 
ctente  Ute.  But,  "in  an  action  for  a 


debt,  any  payment  or  set-off  which  ia 
so  described  in  his 
plea,  or  in  his  ac-  fJJ-SS;?*"" 
count  filed  there- 
with, as  to  give  notice  of  its  nature, 
but  not  ctherwise."  Section  4,  chap. 
126,  Code  1913  (§  4824).  This  stat- 
ute has  been  construed  to  admit  as 
offsets,  when  properly  filed,  pleaded, 
and  approved,  any  account  acquired 
before  the  trial,  whether  its  acquisi- 
tion be  before  or  subsequent  to  the 
commencement  of  the  action. 
Wheeling  Bridge  &  Terminal  R.  Co. 
V.  Cochran,  26  U.  S.  App.  806. 16  C. 
C.  A.  321,  68  Fed.  141.  Indeed,  its 
language  plainly  comprehends  and 
recognizes  only  the  necessity  of  own- 
ership of  the  account  filed  prior  to  or 
at  the  time  of  trial.  Such  has  been 
the  recognized  practice  in  Virginia. 
4  Minor,  Inat.  789,  790  ;  5  Rob.  Pr. 
1000.  As  early  as  1817,  it  was 
there  held  that  the  defendant  had 
the  right  to  discount  plaintiff's  claim 
at  the  trial  by  offsets,  whensoever 
they  may  have  been  acquired,  if  not 
barred  by  limitation.  Ritchie  v. 
Moore,  5  Munf.  395, 7  Am.  Dec,  688; 
Allen  V.  Hart,  18  Gratt.  722,  729. 
In  Trimyer  v.  Pollard,  5  Gratt.  460, 
Judge  Daniel,  at  page  462,  says: 
"By  our  Statute  of  Discounts  and 
Set-offs  it  is  enacted  that  when  any 
suit  shall  be  commenced  and  prose- 
cuted in  any  court  within  this  com- 
monwealth, for  any  debt  due  by 
judgment,  bond,  biU,  or  otherwise, 
the  defendant  shall  have  liberty,  up- 
on trial  thereof,  to  make  all  the  dis- 
count he  can  against  aach  debt;  and 
upon  proof  thereof  the  same  shall 
be  allowed  in  court."  And,  further: 
"Under  this  law,  the  uniform  prac- 
tice is,  to  allow  discounts  up  to  the 
time  of  trial.  .  .  .  This  admissiOT 
of  offsets  which  have  accrued  or 
been  acquired  since  the  commence- 
ment of  the  suit,  under  our  law,  and 
their  exclusion  under  the  English 
law,  constitute  the  main  feature  of 
difference  in  the  respective  systems 
in  relation  to  this  subject." 

Hence  we  think  plaintiffs'  conten- 
tion in  this  particular,  though  plaus- 
ible, is  without  substantial  merit 

Though  apparently  stating  a  gen- 
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eral  proposition  applicable  alike  to 
all  offsets  and  counterclaims,  the 
third  point  of  the  syllabus  in  Dickey 
V.  Smith,  42  W.  Va.  805, 26  S.  E.  373, 
saying,  "a  defendant  is  entitled  to 
set  off  a  bona  fide  claim  assiffned  to 
him  at  any  time  before  commence- 
ment of  suit,"  is  not  in  conflict  with 
the  holding:  in  this  case.  In  the 
former  the  court  construed  §  52, 
chap.  50,  Code  1913  (§  2606),  which 
expressly  provides  that  the  set-off 
must  have  belonsred  to  the  defend- 
ant at  the  time  plaintiff's  suit  was 
commenced.  However,  §  4,  chap. 
126  (§  4824),  contains  no  such  re- 
strictions or  Umitations.  Moreover, 
it  authorizes  judgment  in  favor  of 
defendant  if,  upon  an  ascertainment 
of  the  true  state  of  the  indebtedness 
between  the  parties,  a  balance  re- 
mains due  him. 

Defendant,  on  cross  assignment, 
complains  of  the  refusal  of  tiie  trial 
court  to  allow  interest  on  the 
amount  due  him,  as  ascertained 
by  commissioner,  from  April  10, 
1906,  to  the  date  of  the  judgment. 


and  not  merely  from  the  date  of  the 
report.  The  correctness  of  many  of 
the  items  of  these  accounts  was  in 
dispute,  and,  until  definitely  ascer- 
tained, neither  of  the  parties  knew 
which  was  indebted  to  the  other. 
Generally,  where  concurrent  ac- 
counts are  unliqui-  t»t^remt—m 
dated,  the  rule  is  ii«iiavidate« 
not  to  allow  interest  •'"'■^ 
except  from  the  date  of  settlement. 
Waggoner  v.  Gray,  2  Hen.  &  M.  603; 
M'Connico  v.  Curzen,  2  Call  (Va.) 
358,  1  Am.  Dec.  540;  Steams  v. 
Mason,  24  Gratt  484.  Nor  where 
the  claim,  though  just,  is  doubtful  or 
uncertain.  Auditor  v.  Dugger,  3 
Leigh,  241. 

.  For  the  reasons  stated,  the  judg- 
ment will  be  affirmed. 

XOTE. 

The  conclasiveness  of  an  account 
stated  is  the  subject  of  the  annotation 
following  DODSON  V.  Watson,  post,  586. 
Specifically  as  to  impeachment  for 
fraud  or  mistake,  see  subdivision  I.  b. 


B.  M.  MCCUE,  Appt, 

V. 

J.  W.  HOPE. 

Kammt  avpremm  OttuH— J^MtMrir  4  tOXS, 

<97  Kan.  86,  164  Pac.  216.) 

Aeeoant  stated  —  evidence  of  correctness  —  right  to  open. 

Two  parties  who  owned  the  stock  of  a  corporation  agreed  that  one  of 
them  should  purchase  the  stock  and  interest  of  the  other  for  a  certain 
price,  the  purchaser  to  pay  the  outstanding  liabilities  of  the  company, 
and  a  settlement  between  them  was  effected  on  the  basis  of  an  account 
stated,  which  purported  to  contain  a  complete  list  of  all  of  the  assets  and 
liabilities  of  the  company,  and  was  a  part  of  their  written  agreement 
In  an  action  subsequently  brought  by  the  purchaser  he  alleged  that  the 
account  stated  was  incorrect,  in  that  it  omitted  certain  specified  liabilities 
of  the  company  of  which  he  had  no  knowledge,  and  which  he  has  been 
compelled  to  pay;  that  the  account  was  not  only  incorrect,  but  it  was 
fraudulently  made  so  by  the  seller.  Held,  that  the  action  is  one  to  reopen 
the  account  and  settlement  and  remake  it  in  accordance  with  the  agree- 
ment of  the  parties;  that  such  an  account  stated  is  only  prima  facie  evi* 

Headnote  by  Johnstok,  Ch.  J. 
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dence  of  its  correctness;  that  it  may  be  opened  up  for  mistake  or  fraud; 
that  the  averments  of  fraud  of  the  seller  as  stated  in  the  petition  were 
pertinent  and  proper;  and  that  the  action  pleaded  is  not  to  be  regarded 
as  one  for  relief  on  the  ground  of  fraud,  and  therefore  is  not  barred  hj 
the  two-year  Statute  of  Limitations. 

[See  note  on  this  question  beginning  on  page  686.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Finney 
County  (Downer,  J.)  sustaining  a  motion  to  strike  out  allegations  of  fraud 
and  a  demurrer  to  the  first  count  of  plaintiff's  amended  petition,  in  an 
action  brought  to  open  up  an  account  and  settlement  between  the  parties 
and  to  adjust  their  rights  under  a  written  contract  for  the  transfer  of 
corporate  stock.   Reversed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  F.  Dnmont  Smith  for  appellant,    of  action,  plaintiff  alleged  that  at  the 


Messrs.  William  EUtston  Hutchisw 
and  C.  E.  Vance  for  appellee. 

Johnston,  Ch.  J.,  delivered  the 
opinion  of  Uie  court: 

Plaintiff  and  defendant,  who  were 
each  the  owners  of  one  half  of  the 
capital  stock  of  the  Garden  City 
Land  &  Immigration  Company,  in 
November,  1910,  entered  into  a  writ- 
ten contract  whereby  defendant  was 
to  transfer  to  plaintiff  his  stock  in 
the  corix)ration,  in  consideration  of 
which  plaintiff  was  to  cause  the  cor- 
poration to  convey  certain  properties 
and  securities  to  defendant,  and  as- 
sume and  pay  all  debts  and  obliga- 
tions of  the  corporation  and  relieve 
the  defendant  from  any  liability  on 
account  tliereof.  Attached  to  the 
contract  was  a  statement  of  the  con- 
dition of  the  company,  with  a  guar- 
anty that  the  same  was  correct, 
"errors  and  omissions  excepted." 
This  action  for  the  faum  of  $5,557.49 
was  brought  by  plaintiff  in  the  year 
1914,  who  alleged  in  his  petition  that 
soon  after  the  transaction  above 
mentioned  it  was  discovered  that  at 
the  time  of  the  exchange  of  prop- 
erty the  corporation  owed  certain 
obligations,  totaling  $2,114.98,  a 
half  of  which  was  claimed  and  sued 
for  iij  plaintiff's  action;  that  said 
obligations  were  not  shown  upon  the 
statement,  and  that  the  defendant, 
conniving  with  the  bookkeeper  of 
the  corporation,  one  Chan  B.  Camp- 
bell, had  concealed  the  existence  of 
these  obligations.  As  a  second  cause 


time  of  the  transaction  mentioned, 
defendant  had  in  his  possession  $4,- 
500  of  the  corporate  funds,  the  exist- 
ence of  which  fact  he  also  concealed. 
The  court  sustained  a  motion  made 
by  defendant  to  strike  out  all  allega- 
tions of  fraud,  and  also  sustained  a 
demurrer  as  to  the  first  count  of 
plaintiff's  amended  petition,  but 
overruled  the  same  as  to  the  second 
count. 

Upon  these  rulings  plaintiff  brings 
the  case  here. 

It  18  contended  by  defendant  that 
the  parts  stricken  out  of  plaintiff's 
petition  were  immaterial,  for  the 
reason  that  the  petition  showed  upon 
its  face  that  the  action  was  one  for 
relief  upon  the  ground  of  fraud,  and. 
being  brought  more  than  two  years 
from  the  time  the  fraud  was  alleged 
to  have  been  discovered,  it  did  not 
state  a  cause  of  action.  Defendant 
also  complains  that  the  court  should 
have  sustained  his  demurrer  as  to 
the  second  count  of  plaintiff's  peti- 
tion. The  action  is  based  on  the  ac- 
count stated,  which  formed  a  part 
of  the  written  agreement.  This  ac- 
count purported  to  contain  an  item- 
ized  list  of  all  the  assets  and  liabilities 
of  the  company.  The  account  is  an 
acknowledgment  of  the  statements 
made  therein,  as  well  as  of  liability, 
but  it  is  only  prima  facie  evidence  of 
is  correctness.  It  may  be  opened  up 
for  mistake  or  fraud,  and  corrected 
within  a  reasonable  time.  Clark  v. 
Marbourg,  33  Kan.  471,  6  Pac.  548; 


Digiiized  by  Google 


McCUE  ' 

(J7  Kan.  85, 

Schmoker  v.  Miller,  89  Kan.  594, 132 
Pac  158;  1  Cyc.  451.  It  is  alleged 
that  the  account  in  question  is  not 
oidy  incorrect,  in  that  a  number  of 
liabilities  of  the  company,  which  the 
plaintiff  has  since  been  compelled  to 
pay,  were  omitted,  but  that  this  was 
done  througrh  the  connivance  and 
.fraud  of  the  defendant.   Fraud  be- 

ing  one  of  the 
*««  of  ^  grounds  for  opening 
to'^SSiT^***    and  correcting  the 

account,  the  ^lega- 
tions that  the  settlement  and  ac- 
counting were  fraudulently  done 
were  pertinent  and  proper,  and  the 
ruling  striking  out  the  averments  as 
to  the  fraud  of  the  defendant  can- 
not, therefore,  be  sustained.  That 
the  account  is  open  to  correction  is 
shown  further  by  a  provision  of  the 
agreement  made  between  the  par- 
ties. In  it  is  a  statement  that  the 
account  is  correct,  "errors  and  omis- 
sions excepted,"  and  therefore  on  its 
face  it  does  not  purport  to  be  a  final- 
ity. 

It  is  insisted  by  the  defendant 
that  the  case  should  be  treated  as  an 
action  for  relief  on  the  ground  of 
fraud,  and  that,  so  considered,  it  was 
barred  after  two  years  from  the 


r.  HOPE.  B83 

:J4  rac.  216.) 

time  it  accrued.  It  ia  rather  an  ac- 
tion to  open  up  an  account  and  settle- 
ment between  the  parties,  to  make  a 
new  settlement,  and  to  adjust  the 
rights  of  the  parties  under  their 
written  agreement.  The  mere  fact 
that  mistakes  occurred,  or  that  there 
was  deception  practised  in  the  set- 
tlement sought  to  be  set  aside  so 
that  a  new  settlement  may  be  made, 
does  not  make  the  action  one  for  re- 
lief on  the  ground  of  fraud.  It  is 
still  an  accounting  under  the  written 
agreement,  and  does  not  fall  within 
the  two-year  Statute  of  Limitations. 

The  decision  of  the  trial  court 
striking  out  of  the  petition  the  aver- 
ments of  fraud,  as  well  as  the  one 
sustaining  a  demurrer  to  the  first 
count  of  the  petition,  ia  reversed, 
and  the  decision  overruling  the  de- 
murrer to  the  second  count  of  the 
petition  is  affirmed. 

XOTB. 

The  conclusiveness  of  an  account 
stated  is  the  subject  of  the  annota- 
tion following  DoDSON  V.  Watson, 
post,  686.  Specifically,  as  to  impeach-  . 
ment  for  fraud  or  mistake,  see  subdi- 
vision I.  b. 


D.  S.  DODSON,  Admr.,  etc.,  of  Mrs.  Fallie  Watson,  Deceaaed, 

V. 

P.  M.  WATSON. 

Texaa  Supreme  Court  — Aprti  2t,  1920, 

(—  Tex.  — ,  220  S.  W.  771.) " ; ' 

Account  -—  effect  of  account  stated. 

1.  An  account  stated  is  mere  prima  facie  evidence  of  the  correctness 
of  the  balance  acknowledged,  which  the  law  treats  as  promised  to  be  paid, 
castinsT  upon  the  adverse  party  the  burden  of  disproving  its  correctness. 

[See  note  on  this  question  beginning  on  page  686.] 

Evidence  —  prima  fade  evidence  —    Estoppel  —  stated  account  as. 
what  is.  S.  A  stated  account  does  not  amount 

2.  Prima  facie  evidence  is  merely         __  --tonnpl 

that  which  suffices  for  the  proof  of  a        *  ,  „^„^ 

particular  fact  until  contradicted  and       i™  ^     ^*  ^-  ^^'-J 
overcome  by  other  evidence. 
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Account  —  emH:  in  stating  —  neees- 
aity  of  mutual  mistake. 
4.  Mutual   mistake   need   not  be 


shown  to  justify  the  admission  of  eri- 
dence  showing  the  inadvertent  ooiis> 
sion  of  items  from  a  stated  account 


Certification  by  the  Court  of  Civil  Appeals,  for  the  determination  by 
the  Supreme  Court  of  questions  arising  upon  appeal  by  plaintiff  from  a 
judgment  refusing  a  special  instruction  requested  by  him  in  an  action 
brought  to  recover  the  balance  alleged  to  be  due  on  an  account  stated. 
Queatums  answerecL 

,    The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  F.  O.  McKinsey,  J.  C.  Wil-  hands,  in  one  transad^ion  $2,600, 

son,  and  R  L,  Stennis  for  plaintiflE.  and  an  additional  sum  of  $28.25  as 

Messrs.  Gross  &  Gross  and  Stephens  expenses  connected  with  the  pur- 

&  Miller  for  defendant  ^hase.  and  in  the  other  $800,  to 

Phillips,  Ch.  J.,  delivered  the  opin-  which  amounts  he  was  entitled  to  be 

ion  of  tiie  court:  credited ;  and  that  through  -mistidce 

The  certificate  of  the  honorable  and  oversight,  and  because  of  his 
court  of  civil  appeals  reflects  that  lack  of  skill  in  such  matters,  these 
the  suit  was  by  the  administrator  of  credits  were  not  stated  in  the  instra- 
Mrs.  Pallie  Watson,  deceased,  ment  of  writing.  Upon  the  trial, 
against  F.  M.  Watson,  in  part  upon  evidence  of  the  purchase  of  the  lands 
the  following  instrument  in  writing,  and  payment  of  suph  amounts  by  the 
as  an  account  stated,  and  for  the  bal-  defendant  was  adduced.  It  is  a  dis- 
ance  thereby  shown  to  be  due  by  the  puted  issue  as  to  whether  the  onus- 
defendant:  sion  of  these  amounts  from  the  cred- 
I  Aledo,  Texas,  October  24,  1890.  '^^  shown  in  the  written  instrumrat 
'  This  is  to  certify  that  I  have  re-  was  due  to  mutual  misteke  of  the 
ceived  for  management  of  PaUie  partiej  Insubnuttrngthecwetothe 
Watson  the  following  amounts  of  ^  court  did  not  require 
money,  and  to  be  loaned  at  the  best  it  to  be  found  that  any  mis- 
of  my  judgment:                                causing  such  omission  was  mu- 

«  T  .      ^  -  «^  tual,  and  refused  a  special  instruo- 

Ani'  sMh  Ill's  *r±h tion  requested  by  the  plaintiff  that 

ASiirissr^o^^aS"^.::::::  i  Jlt^  the  d^lndant  wouW  not  be.«ititled 

Jan.  1,  1890,  to  cash   2,147.44  to  the  credits  unless  such  mistake  in 

May  1,  1890,  to  cash   1,131.80  their  omission  from  the  written  in- 

I     av*,i  '  „n„  <Q  strument  wab  mutual. 

'    The  correctness  of  this  action  of 

and  have  advanced  to  her  the  follow-  the  trial  court  is  the  question  certip 

ing  amounts :  fled. 

July  1,  188-  biU  of  grub  at  old  There  have  been  three  appeals  of 

farm    $12.86  the  case,  besides  the  pending  one. 

July  9,  1889,  cash    566.&0  The  trial  court  followed  the  rulin; 

July  20,  1890,  cash   2,939.25  the  question  made  by  the  honor- 
Total  advanced  to  PaUie  ^^^^''a'^'^  H  '"''^^i^^X'^^^^^^l^^ 
WatMn   $3,618.60  third  district  on  the  thurd  appeal, 

•  J.  A.         J.  A.\.  which  was  that  the  defendant  was 

This  ifl  a  correct  account  except  the  ^"y^^f  ^  to  establish  the  credits  with- 
S!J^^V w«    accumulated  on  the  ^  show  that  they 

T^uJjf  TT  M  w«f««n  were  omitted  from  the  written  in- 

[Signed]  F.M,  Watson.  gtrument  through  mutual  mistake. 

The  defendant  pleaded  that  prior  —  Tex.  Civ.  App.  — ,  143  S.  W.  329. 

to  the  date  of  the  instrument  he  pur-  The  court  of  civil  appeals,  in  certify- 

chased  certein  lands  as  the  agent  of  ing  the  question,  states  that  it  is  not 

Mrs.  Watson,  at  her  instence,  paying  indined  to  agree  with  that  holding, 
therefor  out  of  her  funds  in  his      There  ia  possibly  some  confuswn 
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in  our  decisions  as  to  the  conclusive- 
ness of  an  account  stated. 

In  Horan  v.  Long,  11  Tex.  231, 
Judge  Lipscomb  treated  a  settlement 
of  accounts  between  partners,  re- 
duced to  writing,  signed  under  their 
respective  seals,  and  long  acquiesced 
in,  as  not  subject  to  be  reopened  on 
account  of  mistake,  unless  the 
mistake  was  mutual.  He  dealt  with 
the  particular  agreement  as  an 
ordinary  written  contract,  and  hence 
impeachable  only  upon  the  ordinary 
grounds  sanctioned  by  equity.  It  is 
not  clear  from  the  opinion  that  he 
intended  to  lay  down  the  ruling  as 
applicable  to  an  "account  stated"  in 
its  legal  definition.  The  decision  is 
based  upon  the  estoppel  created  by 
what  it  terms  the  "contract." 

It  is  to  be  noted  that  if  the  agree- 
ment there  is  to  be  considered  as  an 
account,  it  was  an  "account  settled" 
rather  than  an  "account  stated." 

In  H.  E.  &  W.  T.  R.  Co.  v.  Snelling, 
59  Tex.  116,  there  had  been  a  settle- 
ment of  accoimts  which  was  pleaded 
by  the  defendant,  from  which  the 
plaintiff  claimed  various  items  had 
been  omitted  by  mistake.  The  court 
charged  the  jury  that  if  these  items 
had|  in  the  settlement,  been  "for- 
gotten or  overlooked  by  the  parties," 
the  settlement,  as  to  them,  was  not 
conclusive.  Judge  Stayton  inter- 
preted the  charge  as  informing  the 
jury  that,  if  by  mutual  mistake  the 
particular  items  were  not  brought 
into  the  settlement,  the  plaintiff  was 
entitled  to  have  them  considered, 
and  added :  "This  charge  is  believed 
to  have  stated  the  rule  applicable  to 
the  case  correctly."  Judge  Hemp- 
hilFs  opinion  in  Neyland  v.  Neyland, 
19  Tex.  423,  was  not  noted.  The 
charge  approved  was  favorable  to 
the  defendant,  who  was  complaining 
of  it.  The  rule  announced  in  Story's 
Equity,  §  523,  that  "if  there  has 
been  any  mistake,  or  omission,  or 
accident,  or  fraud,  or  undue  advan- 
tage, by  which  the  account  stated 
is  in  truth  vitiated,  and  the  balance 
is  incorrectly  fixed,  a  court  of  equity 
will  not  suffer  it  to  be  conclusive 
upon  the  parties,  but  will  allow  it  to 
be  opened  and  re-examined,"  is 


quoted  in  the  opinion,  and  it  seems 
to  have  been  assumed  that  under 
such  rule  a  mistake  warranting  an 
impeachment  of  the  account  must  be 
mutual. 

In  Neyland  v.  Neyland,  Judge 
Hemphill  discusses  at  length  the  na- 
ture of  an  account  stated,  and  lays 
down  the  rule  with  respect 'to  its 
conclusiveness  and  impeachment  as 
supported  generally  by  the  author- 
ities in- this  country  and  in  England. 

After  referring  to  Lord  Mans- 
field's opinion  in  Trueman  v.  Hurst, 
1  T.  R.  40,  99  Eng.  Reprint,  960, 
that,  while  formerly  an  account 
stated  was  conclusive,  a  greater  lat- 
itude has  "of  late"  prevailed  in  order 
to  remedy  the  errors  which  may 
have  "crept  into"  the  account,  he 
says  that  such  an  account  "is  now  re- 
garded as  but  presumptive  evidence 
against  the  party  admitting  the  bal- 
ance." He  quotes  with  approval  the 
holding  in  Perkins  v.  Hart,  11 
Wheat.  237,  6  L.  ed.  463,  that  a  set- 
tled account  is  but  prima  facie  evi- 
dence of  its  correctness;  impeach- 
able by  proof  of  either  unfairness  or 
mistake;  and  if  confined  to  particu- 
lar items,  conclusive  of  nothing  in 
relation  to  other  items  not  stated  in 
it. 

In  Perkins  v.  Hart,  there  had  been 
an  account  stated  by  Perkins  for 
moneys  advanced  for  Hart's  account, 
which  account  Hart  had  paid.  The 
suit  was  by  Perkins  for  conmiissions 
claimed  to  have  been  due  before  the 
account  was  stated,  but  not  included 
in  it.  There  was  no  contention  that 
the  items  for  the  commissions  were 
omitted  from  the  accoimt  by  mutual 
mistake.  It  was  upon  such  state  of 
case  that  the  ruUng  was  annoimced, 
quoted  by  Judge  Hemphill  with  ai>- 
proval. 

Prima  facie  evidence  is  merely 
that  which  suffices  for  the  proof  of  a 
particular  fact  un- 
til  contradicted  and  prima  taole 
overcome  by  other 
evidence.  If,  there- 
fore, an  account  stated  is  but  prima 
facie  evidence  of  the  correctness  of 
the  balance  acknowledged,  which  the 
law  treats  as  promised  to  be  paid,  its 


evldenc* 
what  iw. 
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office  is  simply  to  dispense  with  the 

Aecon.*-  P«»f  0^  particu- 

effeet  of  oMonat  lar  items  entering 
■*•***•  into    the  balance, 

casting  upon  the  adverse  party  the 
burden  of  disproving  its  correctness. 
Such,  we  think,  is  essentially  its 
true  nature. 

Mere  presumptive  evidence  cannot 
create  an  estoppel.  A  stated  ac- 
B-toppei-  count  does  not, 
■tRted  «ce«ut  therefore,  amount 
*  *  to  an  estoppel.  It  is 

open  to  impeachment,  just  as  other 
presumptions  are  subject  to  be  over- 
come by  competent  proof.  It  does 
not  of  itself  amount  to  an  obligatory 
agreement — a  contract  upon  a  new 
consideration,  having  all  the  sanctity 
of  a  written  agreement.  Its  purpose 
is  but  to  reach  an  agreed  balance  be- 
tween the  parties  whereby  the  par- 
ticular items  may  be  eliminated. 
When  that  is  done,  its  office  is  per- 
formed and  the  character  of  prima 
facie  correctness  in  the  balance  is 
attained. 

The  case  may  be  brought  within 
the  principles  of  an  estoppel,  or  of  an 
obligatory  agreement  between  the 
parties,  as  when  upon  a  settlement 
mutual  compromises  are  made;  but 
the  mere  stating  of  an  account,  in  its 
very  nature  and  purpose,  precludes 
giving  to  the  account  when  stated 
the  character  of  a  binding  written 
contract.  In  the  ordinary  affairs  of 
men  it  is  not  intended  to  have  that 
character.  In  modem  business 
transactions,  such,  for  instance,  as 
between  banks  and  their  customers, 
it  would  be  perilous  to  state  accounts 


if  the  statement  of  the  balance  is  to 
be  held  in  all  cases  as  creating  a  con- 
tract binding  upon  both  parties  and 
subject  to  no  correction  for  errors 
unless  they  be  due  to  the  fault  of 
both. 

It  is  upon  such  considerations  that 
the  established  rule  now  is  that  an 
account  stated  does  not  create  an  es- 
toppel, and  is  but  prima  facie  evi- 
dence of  the  correctness  of  the  itenu 
and  the  balance  reached.  2  Abbott, 
Trial  Ev.  3d  ed.  pp.  1166-1169; 
Lockwood  V.  Thome,  18  N.  Y.  285; 
Hutchinson  v.  Market  Bank,  48 
Barb.  302;  Shipman  v.  Bank  of 
State,  126  N.  Y.  318,  12  L.R.A.  791, 
22  Am.  St.  Rep.  821,  27  N.  E.  371; 
Conville  v.  Shook,  144  N.  Y.  686,  39 
N.  E.  405;  Louisville  Bkg.  Co.  v. 
Asher,  112  Ky.  138,  99  Am.  St  Rep. 
283,  65  S.  W.  133;  McKiuster  v. 
Hitchcock,  19  Neb.  100,  26  N.  W. 
705;  Samson  v.  Freedman,  102  N.  Y. 
699, 7  N.  E.  419 ;  Peeples  v.  Yates,  88 
Miss.  289,  40  So.  996 ;  Wharton  v. 
Anderson,  28  Minn.  301,  9  N.  W. 
860;  Vanderveer  v.  Statesir,  39  N. 
J.  L.  593;  HoUenbeck  v.  Risthie,  105 
Iowa,  488,  67  Am.  St.  Rep.  306,  75 
N,  W.  355;  Rehill  v.  McTague,  114 
Pa.  82,  60  Am.  Rep.  341,  7  Atl.  224; 
Gutshall  V.  Cooper,  37  Colo.  212,  6 
L.R.A.(N.S.)  820.  86  Pac.  125. 

In  our  opinion  the  trial  court  did 

not  err  in  ruling  ^  ^  

that  the  defendant  i^'T^JT" 
was  not  required  to  11SS2*^d25.k«. 
show  that  the  omis- 
sion from  the  account  of  the  credits 
claimed  by  him  was  because  of  a 
mitrtake  of  both  parties. 


ANNOTATION. 
Condonvenen  of  account  slated. 


I.  Generally: 

a.  Account  as  prima  facie  correct: 

1.  Rule  stated.  586. 

2.  Illustrations,  591. 

b.  Impeachment  for  fraud  or  mis- 

take: 

1.  Rule  sUted,  597. 

2.  Illustrations,  COO. 
II.  As  between  partners,  604. 

III.  As  between  bank  and  depositor,  607. 


IV.  As  between  persons  in  fidociaTy  re- 
lation, 609. 

Z.  Omerallg, 

a.  Account  aa  prima  faeie  eorrcH, 

1.  JEMie  sMCetf. 

An  account  stated  is  prima  facie 
correct^  and  in  the  absence  of  a  show- 
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me  of  fraud  or  mistake  ia  saflteient 
to  warrant  a  recovery  of  the  amount 
thereby  agreed  on. 

United  States.  —  Chappedelaine  v. 
Dechenaux  (1808)  4  Cranch,  306,  2  L. 
ed.  629;  Hager  v.  Thompson  (1861)  1 
Black,  80,  17  L.  ed.  41;  Goodwin  v. 
Fox  (1889)  129  U.  S.  601,  32  L.  ed.  805, 
9  Sap.  Ct  Rep.  867;  Brydie  v.  Miller 
(1809)  1  Brock.  147,  Fed.  Cas.  No. 
2.071;  Chapin  v.  Norton  (1855)  6  Mc- 
Lean, 500,  Fed.  Cas.  No.  2,599;  Dexter 
V.  Arnold  (1834)  2  Sumn.  108,  Fed. 
Cas.  No.  3,858 ;  Marye  v.  Strouse 
(1880)  6  Sawy.  204,  5  Fed.  483,  2  Mor. 
Min.  Rep.  294;  Atkinson  v.  Allen 
(1895)  17  C.  C.  A.  670,  86  U.  S.  App. 
255,  71  Fed.  58;  Porter  v.  Price  (1897) 
26  C.  C.  A.  70,  49  U.  S.  App.  295,  80 
Fed,  655;  Long-Bell  Lumber  Co.  v. 
Stump  (1898)  30  C.  C.  A.  260,  57  U.  S. 
App.  546,  86  Fed.  574;  Fitzgerald  v. 
First  Nat.  Bank  (1902)  52  C.  C.  A. 
276,  114  Fed.  474;  Ranald  S.  S.  Co.  v. 
Wesenberg  &  Go.  (1903)  122  Fed.  969; 
Patillo  V.  Allen-West  Commission  Co. 
(1904)  66  C.  G.  A.  608,  131  Fed.  680. 

Alabama. — Desha  v.  Smith  (1862) 
20  Ala.  747;  Billingslea  t.  Ware 
(1858)  32  Ala.  415;  Kilpatrick  v.  Hen- 
son  (1886)  81  Ala.  464,  1  So.  188; 
South  &  North  Ala.  R.  Co.  t.  Louis- 
ville &  N.  R.  Co.  (1910)  170  Ala.  265, 
63  So.  1016. 

Arkansas.  —  Roberts  v.  Totten 
(1852)  13  Ark.  609;  Lawrence  v.  Ella- 
worth  (1882)  41  Ark.  502;  Moscowitz 
V,  Semp  (1890)  —  Ark.  — ,  12  S.  W. 
781;  Weed  v.  Dyer  (1890)  63  Ark.  166, 
18  S.  W.  592;  Lanier  v.  Union  Hortg. 
Bkg.  &  T.  Co.  (1907)  64  Ark.  39,  40  S. 
W.  466;  Dunavant  v.  Fields  (1901)  68 
Ark.  534,  60  S.  W.  420.  See  also 
Arkansas  Fertilizer  Co.  v.  Banks 
(1910)  95  Ark.  86, 128  S.  W.  666. 

California.  —  Branger  v.  Chevalier 
(1858)  9  CaL  853;  Cross  v.  Sacra- 
mento Sav.  Bank  (1885)  66  Cal.  462, 
6  Pac.  94;  Auzerais  v.  Naglee  (1887) 
74  Cal.  60,  15  Pac.  371;  Hendy  v, 
March  (1888)  76  Cal.  666,  17  Pac. 
702;  Downing  v.  Murray  (1896)  118 
Cal.  456,  45  Pac.  869;  Kinley  v.  Thelen 
(1910)  158  Cal.  175,  110  Pac.  513; 
Gardner  v.  Watson  (1915)  170  Cal. 
670,  15Q  Pac.  994    See  also  Chandler 


V.  People's  Sav.  Bank  (1882)  61  Cal. 
401. 

Colorado.  —  Mclntire  v.  Barnes 

(1878)  4  Colo.  285;  Walker  v.  Steel 
(1886)  9  Colo.  388,  12  Pac.  423;  Delta 
County  v.  Gunnison  County  (1891)  17 
Colo.  41,  28  Pac.  476. 

District  of  Columbia. — Marmion  v. 
McClellan  (1897)  11  App.  D.  C.  467; 
Gordon  v.  Frazer  (1898)  13  App.  D.  G. 
382;  Riley  v.  Hattingly  (1914)  42  App. 
D.  C.  290. 

Florida.— White  v.  Walker  (1854)  5 
Fla.  478;  Poppell  v.  Culpepper  (1908) 
56  Fla.  515,  47  So.  351. 

(ieorgia.  —  Threlkeld  v.  Dobbins 
(1872)  45  6a.  144;  Turner  v.  Pearson 
(1893)  93  Ga.  516,  21  S.  E.  104. 

Hawaii.— Beauvais  v.  Porter  (1862) 

1  Haw.  68. 

Idaho.  —  Naylor  v.  Lewiston  S.  E. 
Electric  R.  Co.  (1908)  14  Idaho,  789, 
96  Pac.  573. 

Illinois. — Gage  v.  Parmelee  (1877) 
87  111.  829;  Conlln  v.  Carter  (1879)  93 
111.  636;  D.  M.  Osbom  &  Go.  v.  Miner 
(1892)  46  ni.  App.  133;  Pick  v.  Slim- 
mer (1897)  70  111.  App.  358;  Tollar 
V.  Bohemian  Bldg.  &  L.  Asso.  (1914) 
187  111.  App.  406;  Lundquist  v.  Quist 
(1914)  189  111.  App.  535.  See  also 
Daniels  v.  Wilber  (1871)  60  111.  526, 

2  Mor.  Min.  Rep.  283.  Compare  Ped- 
dicord  v.  Connard  (1877)  86  Ul.  102. 

Indiana,^Linville  v.  State  (1892) 
180  Ind.  210,  29  N.  E.  1129;  State  L. 
Ins.  Co.  V.  Postal  (1908)  43  Ind.  App. 
144,  84  N.  £.  166, 1093.  See  also  Boua- 
log  V.  Garrett  (1872)  39  Ind.  338. 

Iowa. — Lull  &  S.  Co.  V.  Kemmerer 
Vehicle  Co.  (1907)  136  Iowa,  549.  114 
N,  W.  22. 

Eansas.— Dobbs  v.  Campbell  (1901) 
10  Kan.  App.  185,  63  Pac.  289;  Knox 
V.  Pearson  (1902)  64  Kan.  711,  68  Pac. 
613;  Schmoker  v.  Miller  (1913)  89 
Kan.  594.  132  Pac  158. 

Louisiana.  —  Mornay  v.  Bordelais 
(1844)  6  Rob.  318;  Douglass  v.  Man- 
ning (1869)  21  La.  Ann.  231;  Car- 
ruth  V.  Carter  (1874)  26  La.  Ann.  831; 
Pickens  v.  Friend  (1874)  26  La.  Ann. 
586;  Allen  v.  Nettles  (1887)  39  La. 
Ann.  788,  2  So.  602;  Flower  v.  O'Ban- 
non  (1891)  43  La.  Ann.  1042,  10  So. 
376;  Dannenmann  v.  Charlton  (1903) 
113  La.  276,  86  So,  965;  Hallowell 
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Granite  Works  v.  Orleans  (1918)  144 
La.  419,  80  So.  610. 

Maine.— Goodrich  v.  CoflSn  (1891) 
83  Me.  324,  22  Atl.  217. 

Maryland.— Gover  v.  Hall  (1810)  3 
Harr.  &  J.  43;  Stiles  v.  Brown  (1843) 

1  Gill,  350;  Williams  t.  Savage  Mfg. 
Co.  (1848)  1  Md.  Ch.  306;  Devecmon 
V.  Shaw  (1888)  69  Md!  199,  9  Am.  St. 
Rep.  422,  14  Atl.  464. 

Massachusetts.  —  Union  Bank  t. 
Knapp  (1826)  3  Pick.  96,  15  Am.  Dec. 
181. 

Michlgaiu— Linn  t.  Oilman  (1881) 
46  Mich.  628,  10  N.  W.  46.  See  also 
American  Nat.  Bank  t.  Bushey  (1881) 
45  Mich.  135,  7  N.  W,  725. 

Missouri.— Carroll  v.  Paul  (1852) 
16  Mo.  226;  Pickel  v.  St.  Louis  Cham- 
ber of  Commerce  Asso.  (1883)  80  Mo. 
65,  affirming  (1881)  10  Mo.  App. 
191;  McCormick  t.  Interstate  Gonsol. 
Rapid  Transit  R.  Co.  (1900)  164  Mo. 
191.  65  S.  W.  252;  Marmon  v.  Waller 

(1893)  58  Mo.  App.  610;  McKeen  v. 
Boatmen's  Bank  (1898)  74  Mo.  App. 
281;  Gibson  v.  Smith  (1898)  77  Mo. 
App.  233;  Commercial  Electrical  Sup- 
ply Co.  V.  Eroell  (1900)  86  Mo.  App. 
337;  Wonderly  v.  Christian  (1901)  91 
Mo.  App.  168;  Carter  v.  Carter  (1908) 
129  Mo.  App.  467,  107  S.  W.  467. 

Montana. — Johnson  v.  Gallatin  Val- 
ley Mill.  Co.  (1909)  38  Mont.  83,  98 
Pac.  883. 

New  Jers^.  —  Brown  v.  Vandyke 
(1863)  8  N.  J.  Eq.  795,  66  Am.  Dec. 
260;  Swayze  v.  Swayze  (1883)  37  N.  J. 
Eq.  180. 

New  Mexico.— Brown  &  M.  Co.  t. 
Gise  (1907)  14  N.  M.  282,  91  Pac.  716. 
New  York.— Bruen  v.  Hone  (1848) 

2  Barb.  586;  Gilchrist  v.  Brooklyn 
Grocers'  Mfg.  Asso.  (1873)  66  Barb. 
390,  affirmed  in  (1875)  59  N.  Y.  495; 
Mclntyre  v.  Warren  (1866)  3  Abb. 
App.  Dec.  99,  3  Keyes,  185;  Burke  v. 
Isham  (1871)  3  Albany  L.  J.  209; 
White  V.  Whiting  (1878)  8  Daly,  23; 
Beach  v.  Kidder  (1889)  55  Hun,  603, 
5  Silv.  Sup.  Ct.  219,  8  N.  Y.  Supp.  587; 
Kingsley  t.  Melcher  (1890)  56  Hun, 
547,  10  N.  Y.  Supp.  63 ;  Sherburne  v. 
Taft  (1892)  66  Hun,  626,  49  N.  Y.  S. 
R.  771.  20  N.  Y.  Supp.  767,  aflOrmed  in 

(1894)  142  N.  Y.  619,  86  N.  E.  819; 


Comer  v.  Mackey  (1893)  73  Hun,  236, 
25  N.  Y.  Supp.  1023,  affirmed  in  (1895) 
147  N.  Y.  574,  42  N.  E.  29;  Stern  v. 
Ladew  (1900)  47  App.  Div.  331,  SON. 
Y.  Civ.  Proc.  Rep.  135,  62  N.  Y.  Supp. 
267;  Barlow  v.  PlaU  (1909)  133  App. 
Div.  364,  117  N.  Y.  Supp.  236;  Lock- 
wood  V.  Thome  (1854)  11  N.  Y.  170, 
62  Am.  Dec.  81,  on  subsequent  appeal 
(1858)  18  N.  Y.  285;  Chubbuck  v.  Ver- 
nam  (1870)  42  N.  Y.  432;  Harley  v. 
Eleventh  Ward  Bank  (1879)  76  N.  Y. 
618;  Manchester  Paper  Co.  v.  Moore 
(1887)  104  N.  Y.  680,  10  N.  E.  861; 
Wahl  V.  Bamum  (1889)  116  N.  Y.  87, 
6  L.RJ\..  623.  22  N.  E.  280;  Rutty  t. 
Person  (1885)  20  Jones  &  S.  329;  Mar- 
tine  V.  Huyler  (1890)  5  Silv.  Sup.  Ct 
466,  8  N.  Y.  Supp.  734. 

North  Carolina. — ^Harrison  v.  Brad- 
ley (1847)  40  N.  C.  (5  Ired.  Eq.)  136; 
Costin  v.  Baxter  (1849)  41  N.  C.  (6 
Ired.  Eq.)  197;  CU>och  v.  Vaughan 

(1886)  92  N.  C.  610.  See  also  Haw- 
kins V.  Long  (1876)  74  N,  C.  78L 

Oregon.  —  Fleischner  v.  Kubli 
(1891)  20  Or.  328,  25  Pac.  1086;  Hoyt 
V.  Clarkson  (1892)  23  Or.  51,  31  Pac 
198;  Fisk  v.Basche  (1897)  31  Or.  178, 
49  Pac,  981. 

Pennsylvania.  —  Ruch  v.  Fricke 
(1867)  28  Pa.  241;  Shillingfoid  v. 
Good  (1880)  95  Pa.  25;  Vamer's  Ap- 
peal (1888)  2  Monaghan,  228,  16  Ati. 
98;  Anderson  v.  Best  (1896)  176  Pa 
498,  35  Atl.  194;  Peter's  Estate  (1902) 
20  Pa.  Super.  Ct  228. 

Rhode  Island.  —  Seamans  v.  Bort 
(1876)  11  B.  I.  320. 

South  Carolina. — Main  v.  Howland 
(1831)  9  S.  C.  Eq.  (Rich.  Cas.)  362; 
McDow  V.  Brown  (1870)  2  S.  C.  95. 

Tennessee. — Matton  v.  Cone  (1878) 
1  Lea,  14;  Raht  v.  Union  ConsoL  Min. 
Co.  (1880)  5  Lea,  1;  Fourth  Nat.  Bank 
V.  Stahlman  (1915)  132  Tenn.  367, 
L.R.A.1916A,  568,  178  S.  W.  942. 

Utah.— Bobbins  v.  WoodhuU  (1876) 
1  Utah,  317. 

Vermmt.  —  Hodges  v.  Hosford 
(1844)  17  Vt.  615. 

Vinrinia.  —  Rixey  v.  Moorehead 
(1884)  79  Va.  576;  Neff  v.  Wooding 

(1887)  88  Va.  482,  2  S.  E.  731;  Camp 
T.  Wilson  (1899)  97  Va.  265,  83  S.  £. 
681. 
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West  Virginia.— Ruflfner  v.  Hewitt 
(1874)  7  W.  Va.  586;  Batson  v.  Find- 
ley  (1902)  52  W.  Va.  343,  43  S.  E.  142. 

Wisconsin.  —  Martin  v.  Beckwith 
(1866)  4  Wis.  219;  Marsh  v.  Case 
(1872)  30  Wis.  631;  Miller  v.  Chip- 
pewa County  (1888)  68  Wis.  630,  17 
N.  W.  535;  Freeman  v.  Bolzell  (1886) 
63  Wis.  378,  23  N.  W.  708.  See  also 
Orr  V.  Le  Claire  (1882)  55  Wis.  93, 
12  N.  W.  366;  Hawley  v.  Harran 
(1891)  79  Wis.  379,  48  N.  W.  676. 

England.  —  Pit  v.  Cholmondeley 
(1764)  2  Ves.  Sr.  665,  28  Eng.  Reprint, 
860;  Trueman  v.  Hurst  (1786)  1  T.  B. 
40,  99  Eng.  Reprint,  960;  Hardwicke 
y.  Vernon  (1798)  4  Ves.  Jr.  411,  31 
Eng.  Reprint,  209,  4  Revised  Rep.  244 ; 
Fowler  v.  Wyatt  (1857)  24  Beav.  232, 
63  Eng.  Reprint,  347. 

"When  parties,  having  mutual  mat- 
te's of  account  between  them  growing 
out  of  a  contract,  deliberately  account 
together  and  state  a  balance,  and  the 
party  who,  on  such  accounting,  is 
found  indebted  to  the  other,  pays  the 
debt  or  gives  a  written  obligation  for 
its  payment,  this  settlement  is  so  far 
concluaivee  between  the  parties  that  it 
cannot  be  reopened  or  gone  into,  either 
at  law  or  in  equity,  except  upon  clear 
proof  of  fraud,  or  mistake,  or  of  an 
express  understanding  that  certain 
matters  were  left  open  for  future  ad- 
justment" McCormick  v.  Interstate 
Consol.  Rapid  Transit  R.  Co.  (1900) 
164  Mo.  191,  55  S.  W.  262. 

So,  in  Stiles  v.  Brown  (1843)  1  Gill 
(Hd.)  350,  the  court  said:  *'By  the 
testimony  which  the  record  furnishes, 
we  feel  ourselves  led  conclusively  to 
the  opinion  that  the  parties  settled 
and  adjusted  their  claims  by  the  note 
of  13th  October,  1832.  This,  of  course, 
forecloses  an  inquiry  into  all  anteced- 
ent transactions,  unless  upon  the 
ground  of  error  or  fraud,  and  we  per- 
ceive no  evidence  of  either  in  the  rec- 
ord." 

In  Roberts  v.  Totten  (1852)  13  Ark. 
609,  the  court,  in  holding  that  there 
was  not  sufficient  evidence  of  fraud 
or  mistake,  said:  "From  these  au- 
thorities, we  feel  warranted  in  saying 
that  the  settlement  made  between  the 
complainant  and  defendant  should  be 
held  as  conclusive  evidence  of  the 


fact  therein  stated,  unless  successful- 
ly attacked  and  overturned,  in  part  or 
in  whole,  for  some  one  of  the  grounds 
enumerated,  or  of  a  like  nature;  and 
that,  for  the  purpose  of  setting  such 
settlement  aside  (admitting  its  execu- 
tion), the  answer  is  not  evidence,  but 
it  devolves  upon  the  defendant  to  point 
out  and  establish  by  competent  evi- 
dence, clearly  and  satisfactorily,  how 
or  in  what  the  fraud,  mistake,  or  omis- 
sion consists,  and  if  for  a  cause  only 
reaching  particular  parts  of  the  set- 
tlement, then  only  as  to  the  partic- 
ular mistake  or  omission." 

In  Downing  v.  Murray  (1896)  113 
CaL  455,  46  Pac.  869,  the  plaintiff 
sought  to  open  a  stated  account,  and 
the  court,  in  holding  that  the  prima 
facie  evidence  of  correctness  had  not 
been  overcome,  said:  "It  abundantly 
appears  that  he  did  not  make  the  set- 
tlement ignorantly.  On  the  other 
hand,  it  appears  that  he  knew,  and  for 
a  long  time  before  the  settlement  had 
known,  what  the  other  parties  claimed, 
and  substantially  the  extent  and 
amounts  of  their  claims ;  that  he  was 
a  man  of  good  business  capacity;  and 
that,  looking  over  the  whole  field  and 
considering  the  advantages  and  dis- 
advantages of  any  particular  line  of 
action,  he  concluded  to  accept  the  ac- 
count as  stated,  settle  in  accordance 
with  it,  and  take  the  money  which  he 
could'  not  then  have  otherwise  re- 
ceived. Such  an  act  cannot  be  set 
aside  at  the  will  of  either  party.  It 
could  be  legally  set  aside  only  upon  a 
showing  of  fraud,  undue  influence, 
etc.,  which  showing  was  not  made. 
There  were  averments  of  such  things, 
and  of  a  conspiracy  against  him,  but 
there  was  no  evidence  making  a  prima 
facie  case  of  their  existence." 

Similarly,  in  Dobbs  v.  Campbell 
(1901)  10  Kan.  App.  186,  63  Pac.  289, 
the  court,  in  discussing  an  account 
stated,  said:  "This  settlement  of  ac- 
count between  the  parties  could  be 
overthrown,  or  opened,  or  corrected 
only  upon  the  ground  of  fraud,  mis- 
take, omission  of  some  item,  accident, 
or  undue  advantage,  and  the  burden  of 
proving  these  necessary  elements  rest- 
ed upon  the  defendants  seekinjg  to  im- 
peach the  account,  and  the  rule  is. 
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further,  that  a  stronger  case  must  be 
made  where  the  statement  is  in  writ- 
ing, as  in  this  case,  without  any  am- 
biguity respecting  the  terms  thereof. 
Now,  the  effect  of  this  settlement,  un- 
impeached,  and  the  evidence  existing 
in  the  writing,  was  for  the  determina- 
tion of  the  court,  and  ought  not  to  be 
submitted  to  the  jury.  .  .  .  The 
defendants  wholly  failed  to  impeach 
the  settlement  by  any  evidence  of 
fraud,  or  undue  advantage,  or  acci- 
dent. The  mere  matter  of  what  they 
may  have  intended  was  not  competent 
to  be  proven  by  parol;  that  is  mani- 
fest by  the  writing,  which  cannot  be 
so  lightly  impeached.  The  submission 
of  this  question  to  the  jury,  and  the 
admission  of  evidence  of  services  per- 
formed prior  to  the  settlement,  were 
prejudicial  error,"  upon  which  to 
predicate  an  order  for  a  new  trial. 

Likewise,  in  Marsh  v.  Case  (1872) 
30  Wis.  631.  it  was  held  that  the  evi- 
dence produced  to  prove  an  alleged 
error  in  a  stated  account  was  not  suf- 
ficient for  that  purpose.  The  court 
said:  "The  evidence  to  surcharge  a 
stated  account  should  be  clear  and 
satisfactory,  much  more  so  than  is  the 
evidence  in  this  case,  which  tends  to 
show  the  existence  of  the  alleged  mis- 
take. Indeed,  upon  this  subject  the 
testimony  is  about  balanced.  Certain- 
ly there  is  not  such  a  preponderance 
in  favor  of  the  theory  of  the  defend- 
ant as  will  justify  a  court  in  opening 
the  account  and  making  a  new  bal- 
ance." 

i  In  Keller  v.  Keller  (1885)  18  Neb. 
366,  25  N.  W.  364,  the  court,  after 
stating  the  general  rule  that  an  ac- 
count stated  is  prima  facie  evidence 
between  the  parties,  said:  ''in  this 
case  there  is  no  allegation  in  the  an- 
'swer  of  fraud  or  mistake  in  the  settle- 
ment. It  is  denied  that  there  was  a 
settlement,  but  in  this  it  is  clearly 
proved  to  be  untrue.  The  burden  of 
proof  is  upon  the  defendant,  therefore, 
to  show  that  his  account  then  due  was 
not  taken  into  consideration  in  the 
settlement.  If  the  plaintiff  had  been 
indebted  to  the  defendant  at  that  time, 
as  he  claims,  it  is  not  very  probable 
that  he  would  have  executed  a  promis- 


sory note  to  the  plaintiff  for  the 
amount  found  due  to  him." 

Similarly,  in  Naylor  v.  Lewiston  k 
S.  E.  Electric  R.  Co.  (1908)  14  Milm 
789,  96  Pac.  573,  the  defendant,  on  the 
trial  of  the  case,  offered  certain  evi- 
dence attempting  to  impeach  and  coc- 
tradict  the  account  as  stated,  but  <lid 
not  offer  to  show  that  there  was  ur 
mistake  or  fraud  therein.  In  boldin; 
that  the  account  was  conclusive  on- 
less  fraud  was  alleged  and  proved, 
the  court  said:  "The  account  ren- 
dered became  an  account  stated,  and 
when  assented  to,  either  expressly  or 
impliedly,  it  became  a  new  coatraet 
and  an  action  upon  it  was  founded 
upon  such  new  contract,  and  not  upon 
the  original  items  entering  into  tbe 
same.  The  general  rule,  as  we  under- 
stand it,  is  that  when  the  stated  ac- 
count is  admitted,  it  can  only  be  avoid- 
ed on  proof  of  fraud,  mist:ike,  etc. 
.  .  .  The  court  excluded  ail  eri- 
dence  which  tended  to  impeach  tbe 
items  entering  into  the  account  stated. 
There  was  no  effort  to  contradict  or 
show  that  the  account  was  not  stated 
and  admitted  by  the  defendant  railway 
company,  except  the  evidence  of  Colo- 
nel Judson  Spofford  to  the  effect  that 
the  account  was  brought  to  him  ^ 
Major  Manning  for  the  plaintiffs,  who 
stated  that  the  time  for  filing  the  lien 
would  expire  the  next  morning  aad 
that  he  wanted  his  statement  approved 
and  signed  up  in  such  a  way  that  be 
would  have  something  to  show  for  the 
work.  That  he  made  objection  that 
the  same  was  not  sufficiently  itemiied. 
but  he  and  Mr.  Randolph  signed  the 
same,  with  the  understanding  that  so 
lien  would  be  filed.  But  fraad  aad 
mistake  are  not  pleaded  in  tbe  aft- 
swer,  nor  would  the  evidence  offv>i 
prove  such  defense  if  pleaded." 

So,  in  Atkinson  v.  Allen  (1895)  U 
C.  C.  A.  570,  36  U.  S.  App.  255, 71  fti 
53,  it  was  held  that  an  account  state' 
was  conclusive  between  the  parties  a 
the  absence  of  fraud,  mistake,  or  u- 
due  advantage,  the  court  safinf: 
"There  was  no  fraud  or  mistake  infte 
settlement.  The  account  between  the 
appellants  and  the  appellees  was  it«B- 
ized  and  stated  before  the  notes  and 
contract  were  signed,  and  before  tiie 
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settlement  was  made.  This  account 
was  carefully  examined  by  the  appel- 
lant Atkinson.  There  was  no  conceal- 
ment of  any  of  the  items  about  which 
complaint  is  now  made.  The  appel- 
lants knew  that  these  items  were  in- 
cluded in  the  amount  for  which  the 
notes  were  given  when  they  were  made. 
The  proof  is  plenary  that  Atkin- 
son agreed  to  the  account  stated,  and 
signed  and  delivered  the  notes  for  its 
balance,  and  the  contract  for  the  com- 
missions, with  full  knowledge  of  every 
defense  and  objection  which  the  ap- 
pellants now  present.-  For  more  than 
a  year  after  it  was  made  they  ac- 
quiesced in  that  settlement.  .  .  . 
An  account  stated  cannot  be  set  aside 
in  equity,  in  the  absence  of  fraud,  mia- 
takei,  or  undue  advantage." 

2.  Illuatratirma. 

In  Rudolph  Wurlitzer  Co.  v.  Dick- 
inson (1910)  163  UL  App.  S6,  affirmed 
in  (1910)  247  111.  27,  93  N.  E.  132,  the 
court  stated  its  conclusion  as  follows : 
"Furthermore,  a  statement  of  the  ac- 
count was  rendered  to  defendant  each 
month,  and  the  last  statement,  show- 
ing a  balance  of  $602.89  to  be  due, 
was  mailed  to  the  defendant  March  1, 
1908.  The  evidence  shows  that  at  the 
time  of  the  trial,  June  1,  1908,  no  ob- 
jection to  the  account  rendered  on 
March  1,  1908,  had  been  made  to  the 
plaintiff.  Under  the  circumstances  of 
this  case,  this  absence  of  objection  for 
such  a  length  of  time  made  the  ac- 
count rendered  an  account  stated,  and 
made  the  account,  and  proof  that  the 
account  had  been  so  rendered,  admis- 
sible in  evidence  upon  that  theory. 
When  a  rendered  statement  of  an  ac- 
count has  been  retained,  without  ob- 
jection to  the  account  or  to  the  items 
contained  therein,  for  such  a  length 
of  time  that  the  recipient  has  had  a 
reasonable  time  within  which  to  ex- 
press objections,  then  he  is  in  law  re- 
garded as  having  waived  his  objec- 
tions, if  any  he  had.  Thereafter,  if  an 
action  as  upon  an  account  stated  be 
brought  upon  the  claim,  the  original 
character  or  form  of  the  debt,  as  well 
as  what  kind  of  evidence  was  neces- 
sary to  establish  the  same,  is  unim- 
portant, for  the  cause  of  action  is  then 


not  upon  the  original  contract  or 
transaction,  but  upon  the  promise,  im- 
plied by  the  law  where  there  is  none 
expressed,  to  pay  the  balance.  Dick 
V.  Zimmerman  (1904)  207  IIL  636,  69 
N.  E.  754.  While  the  recipient  of  an 
account  rendered,  which  through  lack 
of  objection  on  his  part  has  ripened 
into  an  account  stated,  is  precluded 
from  opening  up  previous  disputes  be- 
tween the  parties  regarding  the  va- 
rious items  of  the  account,  he  is  not 
precluded  from  showing  fraud  or  mis- 
take; but  if  he  raises  any  such  issue 
the  burden  of  proof  is  upon  him  to  es- 
tablish it." 

Similarly,  in  Tollar  v.  Bohemian 
BIdg.  &  L.  Asso.  (1914)  187  Ul.  App. 
405,  the  plaintiff  sought  an  account- 
ing of  money  allieged  to  be  due  from 
the  defendant.  The  defense  was  an 
account  stated.  It  was  held  that  the 
defense  was  good,  "Uie  abstract  of  the 
decision  containing  the  following 
statement:  "While  an  account  stated 
and  settled  may  be  impeached  for 
fraud  or  mistake  in  a  court  of  equity, 
it  can  only  be  done  upon  a  bill  distinct- 
ly and  clearly  setting  forth  the  spe- 
cific errors,  with  distinct  averments  as 
to  the  time  when  the  fraud,  mistake, 
concealment^  or  misrepresentation  that 
caused  such  omissions  was  discovered, 
and  what  the  discovery  is,  so  that  the 
court  may  clearly  see  whether,  by  the 
exercise  of  ordinary  diligence,  the  dis- 
covery might  not  have  been  earlier 
ihade."  See  to  the  same  effect,  Lund- 
quist  V.  Quist  (1914)  189  Ul.  App.  636. 

In  Chappedelaine  v.  Dechenaux 
(1808)  4  Cranch  (U.  S.)  306,  2  L.  ed. 
629,  a  bill  was  filed  to  set  aside  or 
correct  for  fraud  a  stated  account, 
which  was  signed  by  the  parties  there- 
to. The  account  stated  was  pleaded  in 
bar  of  so  much  of  the  bill  as  required 
that  the  subject  should  again  be 
opened.  It  was  held  that  the  court 
had  the  power  to  examine  the  account 
stated  between  the  parties,  to  discover 
errors  or  establish  fraud.  It  was  said : 
"That  the  plea  in  bar  must  be  sus- 
tained, except  so  far  as  it  may  be  in 
the  power  of  the  representatives  of 
Chappedelaine  to  show  clearly  that 
errors  have  been  committed,  is  a 
proposition  about  which  no  member  of 
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the  court  has  doubted  for  an  instant. 
No  practice  could  be.  more  dani^erous 
than  that  of  opening  accounts  which 
the  parties  themselves  have  adjusted, 
on  suggestion,  supported  by  doubtful 
or  by  only  probable  testimony.  But  if 
palpable  errors  be  shown,  errors  which 
cannot  be  misunderstood,  the  settle- 
ment must  so  far  be  considered  as 
made  upon  absolute  mistake  or  imposi- 
tion, and  ought  not  to  be  obligatory 
on  the  injured  party  or  his  representa- 
tives, because  such  items  cannot  be 
supposed  to  have  received  his  assent. 
The  whole  labor  of  proof  lies  upon  the 
party  objecting  to  the  account,  and 
errors  which  he  does  not  plainly  es- 
tablish cannot  be  supposed  to  exist" 
In  Harmion  v.  McGlellan  (1897)  11 
App.  D.  C  467,  an  action  on  a  note 
which  had  been  delivered  by  the  de- 
fendant to  the  plaintifif  as  the  result 
of  a'  course  of  dealing  between  the 
parties,  the  defendant  sought  to  prove 
that  certain  items  were  not  included 
in  the  settlement.  The  court  held 
that  the  testimony  on  this  subject  did 
not  go  far  enough  to  impeach  the  ac- 
count stated,  as  it  did  not  tend  to 
show  that  the  items  were  left  out 
either  through  a  mutual  mistake  of 
the  parties,  or  the  fraud  of  one  of  the 
parties.  It  was  said:  "He  knew  of 
those  items  at  the  time,  ajid  the  pre- 
sumption is  that  if  they  were  justly 
due  him  at  the  time  of  those  settle- 
ments, he  would  have  insisted  upon 
their  going  in  reduction  or  liquidation 
of  the  balance  due  from  him,  and  this 
presumption  is  conclusive  upon  him 
until  he  proves  not  only  that  they 
were  not  considered  in  those  settle- 
ments, but  some  reasonable  grounds 
why  they  were  not,  consistent  with 
their  being  due  him  at  the  time.  There 
was  no  error,  therefore,  in  the  action 
of  the  court  below  in  rejecting  the 
claim-'* 

In  Gordon  v.  Frazer  (1898)  13  App. 
D.  C.  382,  it  was  held  that  the  defense 
to  an  action  on  an  account  stated  must 
relate  to  it,  and  not  to  matters  of 
anterior  liability,  except  in  so  far  as 
they  constitute  a  foundation  for,  or 
introduction  to,  the  real  substantial 
defense,  impeaching  the  settlement  for 
fraud,  or  error  and  mistake.  The  evi- 


dence showed  that  the  plaintiff  had 
an  interest  in  a  claim  pending  before 
the  State  Department.  This  claim  was 
assigned  to  the  defendant,  and  after 
a  satisfactory  settlement  was  made  by 
the  State  Department,  the  parties  met, 
settled  their  accounts,  and  struck  a 
balance  in  favor  of  the  plaintiff.  That 
settlement  the  defendant  accepted  and 
certified  to  as  correct.  The  defendant 
sought  to  prove  as  a  defense  that  she 
had  otherwise  reimbursed  the  plaintiff 
for  her  interest  in  the  claim.  It  was 
held  that  the  account  as  stated  was 
prima  facie  correct,  and  could  not  be 
impeached  saye  for  fraud,  error,  or 
mistake,  and  in  stating  that  this  prima 
facie  evidence  of  correctness  had  not 
been  overcome,  the  court  said:  It  is 
clearly  no  defense  to  the  new  cause 
of  action,  notwithstanding  it  may  have 
grown  out  of  the  transaction  relating 
to  the  assignment  of  the  'Mora  claim,' 
for  defendant  to  say:  'I  never  prom- 
ised to  give  her  any  other  considera- 
tion, either  orally  or  in  writing,  for 
the  assignment  she  made  to  me.* 
Granting  the  truth  of  that  statement 
as  to  the  transaction^,  and  as  of  the 
time  referred  to,  is  no  impeachment  of 
the  fairness  and  correctness  of  the 
voluntary  settlement  afterwards  made 
of  all  matters  of  claim  and  counter- 
claim between  the  parties."  See  to  the 
same  effect,  MacPherson  v.  Harding 
(1913)  40  App.  D.  a  404;  Riley  v.  Mat- 
tingly  (1914)  42  App.  D.  C.  290. 

In  Turner  v.  Pearson  (1893)  93  Ga. 
615,  21  S.  E.  104,  the  court,  in  dis- 
cussing the  conclusiveness  of  an  ac- 
count stated,  said:  "Where  a  debtor 
by  promissory  note,  and  his  creditor, 
meet  and  have  an  accounting  and  set- 
tlement; and  tile  debtor  gives  a  new 
note  for  the  balance  due,  in  renewal 
of  the  old  note,  we  do  not  think  the 
debtor,  when  sued  thereon,  can,  with- 
out alleging  fraud  or  mistake,  set  up 
in  a  plea  of  payment  alleged  credits 
which  ought  to  have  been  made  upon 
the  first  note.  If  the  defendant  made 
the  payments  to  the  testator,  as  al- 
leged, he  ought  to  have  known,  when 
the  accounting  and  settlement  with  the 
executor  were  had,  whether  these  pay- 
ments had  been  credited  or  not;  he 
ought  really  to  have  known  more  about 
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this  than  the  ezecotor  did,  and  he  can- 
not be  allowed^  after  renewing  hia 
note  to  the  «cecutor>  to  say  that  cer- 
tain  credits  for  payments  made  to  the 
testator  should  be  allowed  him  now, 
unless  he  alleges  some  conduct  or  rep- 
resentations on  the  part  of  the  ex- 
ecutor, in  procuring  the  new  note, 
amounting  to  fraud,  or  that  some- 
thing was  said  or  done  by  the  executor 
by  which  he  [the  defendant]  waa  de- 
ceived or  misled,  ^ere  being  no  such 
allegation  in  the  plea  in  Question,  it 
was  properly  stricken." 

In  Lull  &  S.  Co.  V.  Kemraerer  Ve- 
hicle Co.  (1907)  136  Iowa,  649,  114  N. 
W.  22,  the  court  said:  "In  this  situa- 
tion-Hmd  having  in  mind  that  the 
relations  between  the  parties  were  in 
all  respects  referable  to  the  one  con- 
tract— we  think  the  defendant  was 
warranted  in  concluding  that  the  bal- 
ance shown  by  the  statement  present- 
ed from  the  viewpoint  of  plaintiff  the 
full  measure  of  its  unsettled  demand. 
And  the  court  was  warranted  in  find- 
mg  that  defendant,  in  putting  aside 
its  objections  to  the  account  as  stated, 
and  in  acceding  to  the  balance  and 
making  payment,  did  so  upon  the  un- 
derstanding that  thereby  settlement  of 
all  matters  growing  out  of  the  con- 
tract had  been  accomplished.  Accord- 
ing^, we  are  agreed  that  it  did  not 
remain  for  plaintiff  to  thereafter  bring 
forward  its  present  claim  for  dam- 
ages and  predicate  a  suit  thereon.  It 
is  a  well-settled  rule  that,  where  an 
account  has  been  settled,  impeachment 
thereof  can  be  made  only  on  the 
ground  of  fraud  or  mistake." 

Bruen  v.  Hone  (1S48)  2  Barb.  (N. 
T.)  586,  was  an  application  to  open 
a  stated  account,  the  bill  charging 
fraud  and  error.  The  court  held  that 
the  evidence  produced  was  not  suf- 
ficient to  allow  the  account  to  be 
opened,  either  generally  or  as  to  par- 
ticular items  of  the  account  It  was 
said:  "There  is  no  ground,  therefore, 
for  opening  the  whole  account.  And 
the  only  question  la  whether  the  plain- 
tiff shall  be  allowed  to  surcharge  and 
falsify  it.  A  surcharge  is  appropri- 
ately applied  to  the  balance  of  the 
whole  account,  and  supposes  credits 
to  be  omitted  which  ought  to  be  al- 
ii A.L.IL— 38. 


lowed ;  and  falsification  applies  to 
some  item  of  the  debits,  supposing  it 
to  be  wholly  false,  or  in  part  erro- 
neous. 1  Story,  Eq,  Jur.  §  625.  The 
effect  of  surcharging  and  falsifying  is 
to  leave  the  account  in  full  force  and 
vigor,  as  stated  account,  except  so  far 
as  it  can  be  impugned  by  the  opposing 
party." 

The  production  of  a  check  to  show 
that  an  item  had  been  paid  after  an 
account  had  been  stated  is  not  suf- 
ficient to  overthrow  the  prima  facie 
presumption  that  the  account  is  cor- 
rect. Varner's  Appeal  (1883)  2  Mona- 
ghan  (Pa.)  228,  16  Atl.  98. 

In  Matton  v.  Cone  (1878)  1  Lea 
(Tenn.)  14,  the  court  refused  to  open 
an  account,  which  had  been  closed  by 
a  formal  settlement  and  the  giving  of 
a  note  which  was  secured  by  a  deed 
of  trust.  The  papers  on  which  the 
settlement  was  made  had  been  de- 
stroyed by  mutual  consent,  except  one 
paper  on  which  they  had  made  their 
figures  and  calculations,  and  this  pa- 
per had  been  lost. 

In  Carter  v.  Garter  (1908)  129  Mo. 
App.  467,  107  S.  W.  467,  the  evidence 
showed  that  one  of  the  parties  sub- 
mitted an  account  and  deposited  the 
amount  which  he  admitted  he  owed  in 
a  bank  for  the  other  party,  who  sub- 
sequently accepted  it  from  the  bank. 
In  holding  that  this  was  conclusive  as 
an  account  stated,  the  court  said :  "If 
the  reception  of  the  amount  deposited 
to  plaintiff's  credit,  and  the  notes  de- 
posited therewith  in  said  bank,  was  a 
settlement  of  the  dispute  between  the 
parties  as  to  the  amount  due  plaintiff, 
the  plaintiff  was  not  entitled  to  re- 
cover. It  is  settled  law  where  par- 
ties, having  mutual  matters  of  account 
between  them,  account  together  and 
state  a  balance,  and  tiie  party  who  on 
accounting  is  found  indebted  to  the 
other  pays  the  debt,  the  transaction 
is  conclusive  upon  the  parties,  and 
cannot  be  reopened  or  gone  into,  ei- 
ther at  law  or  in  equity,  except  upon 
proof  of  fraud  or  mistake." 

In  Stern  v.  Ladew  (1900)  47  App. 
Div.  831,  SO  N,  Y.  Civ.  Proc.  Rep.  135, 
62  N.  Y.  Supp.  267,  it  appeared  that 
the  parties  entered  into  an  agreement, 
by  the  terms  of  which  the  defendants 
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were  to  purchase  hides  from  the  plain- 
tiff, paying  the  highest  market  price. 
The  defendants  rendered  weekly  ac- 
counts to  the  plaintiff,  with  a  check  to 
cover  the  amount  due  him.  The  plain- 
tiff alleged  that  these  statements  were 
erroneous,  in  that  they  did  not  give  the 
highest  market  price  for  the  goods 
furnished.  In  holding  thct  the  ac- 
counts were  conclusive,  the  court  said: 
*'This  testimony  conclusively  estab- 
lishes, if  the  presumption  .did  not  al- 
ready exist,  that,  during  the  period  of 
time  when  the  plaintiff  was  selling  his 
bides  to  the  defendants  and  fiieir  pred- 
ecessors, he  had  actual  knowledge  of 
the  market  price  of  hides,  and  kept 
himself  posted  upon  that  subject.  The 
means  which  he  adopted  to  inform 
himself  of  the  market  price  were  pre- 
cisely the  same  means  which  all  other 
dealers  in  hides,  including  the  defend- 
ants, resorted  to  for  the  same  purpose 
during  the  same  period.  .  .  .  Dis- 
position has  been  made  of  this  case 
upon  the  theory  that  there  has  been  a 
mutual  mistake  of  parties.  We  think 
that,  upon  the  testimony,  it  is  too 
clear  for  argument  that  the  defendants 
were  not  mistaken  in  anything  that 
they  did  in  respect  to  this  market 
price.  It  is  not  disputed  that  they 
made  the  inquiries,  or  that,  based  up- 
on such  inquiries,  they  fixed  the  mar- 
ket value  of  the  plaintiff's  hides.  It 
is  equally  true,  as  we  have  seen,  that, 
had  the  plaintiff  made  examination  of 
the  weekly  statements,  if  there  was 
any  discrepancy  between  the  highest 
market  price  and  the  price  set  out 
in  the  statements,  be  could  immedi- 
ately have  discovered  it.  It  is  true 
that  an  account  stated  may  be  im- 
peached and  the  account  opened  and 
corrected,  for  errors  therein  arising 
either  from  mistake  or  fraud." 

In  Miller  v.  Chippewa  County 
(1883)  58  Wis.  630,  17  N.  W.  535,  the 
action  was  brought  to  recover  of  the 
county  of  Chippewa  for  work  and  la- 
bor performed  in  building  a  court- 
house, and  for  damages  on  account  of 
an  alleged  breach,  or  breaches,  of  the 
contract-  for  building  the  same  by  the 
counV.  The  defendant,  by  its  answer, 
denied  the  allegations  of  the  com- 
plaint, and  further  alleged  that,  after 


the  performance  of  all  the  work 
claimed  to  have  been  done  by  the  re- 
spondents, there  had  been  a  complete 
settlement  and  adjustment  o^  all  the 
matters  and  things  mentioned  in  the 
complaint,  and  that  on  such  settle- 
ment the  county  paid  to  the  plaintiffs 
a  sum  of  money  which  was  received  by 
them  in  full  satisfaction  and  discharge 
of  all  debts,  claims,  demands,  and  lia- 
bilities against  the  county,  and  that  on 
such  settlement  mutual  receipts  were 
given,  each  to  the  other,  in  full  satis> 
faction  and  payment  thereof.  On  the 
trial  no  evidence  was  offered  to  show 
fraud  or  mistake  in  the  making  of  Qie 
settlement,  and  the  court,  in  holding 
it  to  be  conclusive,  said;  "It  is  very 
clear  that  the  county  board  construed 
the  contract  of  settlement  as  we  think 
it  should  be  construed,  and  has  pa^ 
all  it  agreed  to  pay,  according  to  the 
rightful  construction  of  its  terms,  and 
if  the  plaintiffs  did  not  so  understand 
it,  it  was  not  the  fault  of  the  counts 
board.  Having  assented  .tj^  it  at  the 
time,  they  must  be  held  to  have  ajfreed 
to  its  terms,  and  they  cannot  be^per- 
mitted  to  avoid  the  effect  of  the  con- 
tract of  settlement  by  alleging  that 
they  had  a  mistaken  conception  of  its 
effect,  without  showing,  at  least,  that 
they  were  induced  to  sign  the  con- 
tract by  some  acts  of  the  qpunty  board 
which  would  amount  to  a  fraud  upon 
their  rights." 

In  Hallowell  Granite  Works  v.  Or- 
leans (1918)  144  La.  419,  80  So.  610, 
the  evidence  showed  that  the  account 
between  tiie  parties  was  balanced  sev- 
eral times,  and  closed  by  the  defend- 
ant giving  his  promissory  notes  for 
such  balances  as  existed.  In  an  ac- 
tion brought  on  the  notes,  it  was  held 
that  the  defendant  could  not  show 
that  the  balances  were  not  correct, 
without  alleging  fraud  or.  error. 

In  Long-Bell  Lumber  Co.  v.  Stump 
(1898)  30  C.  G.  A.  260,  57  U.  S.  App. 
546,  86  Fed.  574,  it  appeared  that  a 
contract  was  entered  into-  by  theierms 
of  which  the  plaintiff  was  to  furnish 
lumber  to  tiie  defendant.  During  the 
whole  period  of  dealings  between  the 
parties  after  the  lumber  wfs  shipped, 
as  it  came  in  by  carloads  it  was  grad- 
ed by  the  defendant,  and  accounts  of 
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these  gradings  and  shipments  were 
sent  to  the  plaintiff  at  the  beginning 
of  each  month.  The  defendant  re- 
tained these  various  accounts,  and  at 
no  time  over  a  period  of  several  years 
was  the  accuracy  of  any  of  the  state- 
ments questioned  until  this  action  was 
brousrht.  The  court  held  that  the  ven- 
dor WEB  estopped  from  impeaching 
any  of  these  accounts,  except  for  fraud 
or  mistake. 

Similarly,  in  Fitzgerald  v.  Fi  rst 
Nat.  Bank  (1902)  52  C.  C.  A.  276,  114 
Fed.  474,  the  evidence  showed  that  the 
defendants  contracted  with  the  plain- 
tiff's assignor  to  furnish  meat  for  the 
use  of  its  employees.  A  separate  con- 
tract was  also  entered  into  between 
the  plaintiff's  assignor  and  certain 
subcontractors  under  the  defendants. 
The  vendor  rendered  monthly  state- 
ments to  the  defendants  of  meat  fur- 
nished to  them,  but  made  no  reference 
to  any  produce  furnished  to  the  sub- 
contractors.  More  than  three  years 
after  the  work  was  completed,  a  state- 
ment was  rendered  to  the  defendants 
charging  them  with  the  meat  which 
had  been  furnished  to  the  subcontrac- 
tors. This  claim  was  the  basis  of  the 
present  action.  In  holding  that  these 
accounts  were  conclusive,  there  being 
no  evidence  of  fraud,  mistake,  or  un- 
due advantage,  the  court  said:  "There 
is,  indeed,  nothing  in  this  record  to 
overcome  the  conclusive  effect  of  the 
stated  accounts  to  which  reference  has 
been  made,  and  the  letters  which  have 
been  quoted.  Schleuning  &  Young  de- 
livered twelve  accounts  to  Fitzgerald 
&  Brother,  during  the  progress  of  this 
work  and  just  subsequent  to  its  com- 
pletion, none  of  which  contain  any 
claim  for  beef  furnished  to  Chamber- 
lain &  Skinner  or  Wade  &  Jones.  At 
the  request  of  Fitzgerald  &  Brother, 
they  furnished  a  final  account  in  which 
they  made  no  claim  for  the  beef  fur- 
nished Chamberlain  &  Skinner,  but 
which  contained  a  claim  for  that  fur- 
nished to  Wade  &  Jones,  which  they 
immediately  afterwards,  in  writing, 
conceded  was  improperly  charged 
against  the  defendants.  It  is'  not 
claimed  that  Schleuning  &  Young 
were  indoced  by  fraud,  mistakei,  or 
by  the  taking  of  any  undue  advantage. 


to  state  these  accounts;  and  in  the  ab- 
sence of  fraud,  mistake,  or  undue  ad- 
vantage, an  account  stated  is  con- 
clusive, and  estops  the  party  who 
presents  it  from  assailing  its  cor- 
rectness." 

So,  in  Ranald  S.  S.  Co.  v.  Wesenberg 
&  Co.  (1903)  122  Fed.  969,  the  court 
said:  **AU  the  items  now  complained 
of  by  the  libellant  were  known  to  the 
master  of  the  ship  before  the  settle- 
ment with  the  respondent,  and  most  pf 
them  had  been  the  subject  of  a  good 
deal  of  discussion.  In  this  state  of 
affairs  the  captain  accepted  the  ac- 
count, received  and  afterwards  cashed 
a  check  for  the  balance  appearing  to 
be  due  thereon,  and  gave  a  receipt  in 
full.  There  was  no  fraud,  accident,  or 
mistake  about  the  settlement,  so  far 
as  I  can  discover.  .  .  .  If  he  had 
objections  to  any  item,  he  should  have 
stated  them,  and  stood  by  them,  if  he 
saw  proper  so  to  do.  But  he  cannot  be 
permitted  to  settle  them  in  due  form, 
concealing  the  objections  that  he  con- 
tinued to  entertain,  and  concealing 
also  his  purpose  to  attack  the  settle- 
ment, and  then  to  repudiate  what  was 
done,  although  he  is  unable  to  prove 
either  fraud,  accident,  or  mistake  in 
the  transaction." 

Where  a  monthly  report  was  made 
of  lumber  received,  and  the  receiving 
party  failed  to  object  to  the  quantity 
stated  as  having  been  delivered  until 
the  trial  of  the  action,  it  was  held  that 
the  objection  was  made  at  too  late  a 
date,  unless  fraud  or  mistake  could  be 
shown.  Chapin  v.  Norton  (1855)  6 
McLean,  500,  Fed.  Cas.  No.  2,599. 

In  Marye  v.  Strouse  (1880)  6  Sawy. 
204,  6  Fed.  48S,  2  Mor.  Min.  Rep.  294, 
it  was  held  that  a  charge  of  interest 
computed  at  a  rate  greater  than  the 
conventional  rate,  in  a  statement  of 
an  account,  was  conclusive  on  the 
debtor  where  his  conduct  had  been 
such  as  to  make  the  statement  an  ac- 
count stated.  The  court  said :  "I  find, 
then,  that  Strouse  knew  the  rate  of  in- 
terest charged  against  him  in  his  ac- 
count. There  was  no  mistake  or  fraud 
about  it.  Having  this  knowledge,  he 
not  only  receives  and  retains  accounts 
without  objection,  but  even  pays  them. 
The  method  of  keeping  and  rendering 
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accounts  continued  so  long  as  to  be- 
come a  regular  course  of  dealing  be- 
tfreen  the  parties.    Under  such  cir- 

curastanceSf  the  authorities  are  clear 
that  an  account  stated  cannot  be 
opened  because  an  item  of  interest 
which  went  into  it  could  not  have  been 
recovered  by  suit,  provided  such  item 
is  not  illegal." 

It  appeared  by  Kilpatrick  v.  Henson 
(1886)  81  Ala.  464,  1  So.  188.  that  a 
settlement  had  been  made  between  the 
two  parties,  between  whom  no  con- 
fidential relation  existed,  and  a  note 
and  mortgage  were  executed  by  the 
party  against  whom  the  balance  was 
found.  Subsequently  a  second  settle- 
ment was  made,  and  closed  by  a  new 
note  and  mortgage,  and  after  the  lapse 
of  seven  years  this  action  was  brought 
to  foreclose  the  mortgage.  It  was  at- 
tempted by  the  mortgagors  to  impeach 
the  settlement  because  of  errors  and 
omissions  in  the  account.  The  court 
held  that  the  account  could  not  be  im- 
peached, saying:  ''While  the  settle- 
ment is  not  conclusive  on  the  defend- 
ants, and  does  not  preclude  them  to 
invoke  the  ample  and  undoubted  pow- 
er of  a  court  of  equity  to  open  it,  and 
to  re-examine  the  accounts  and  trans- 
actions, when  there  has  been  fraud, 
imposition,  or  undue  advantage  which 
vitiates  it,  and  by  reason  thereof  an 
incorrect  and  false  balance  is  ascer- 
tained, the  power  is  exercised  with 
caution,  and  with  a  due  regard  to  the 
certainty  and  security  of  business 
transactions  between  parties  sui  juris, 
when  no  confidential  relation  exists." 

In  Brydie  v.  Miller  (1809)  1  Brock. 
147,  Fed.  Cas.  No.  2,071,  it  appeared 
that  a  final  settlement  of  the  accounts 
of  a  firm  was  made  after  its  dissolu- 
tion. Subsequent  to  the  making  of 
this  settlement  one  of  the  members  of 
the  firm  died,  whereupon  the  plaintiflF, 
as  executor  of  the  deceased  partner, 
filed  a  bill  to  compel  a  resettlement, 
alleging  the  existence  of  errors  in  the 
original  settlement  and  the  inability 
of  the  plaintiff's  testate  fully  to  un- 
derstand the  nature  of  the  settlement. 
In  holding  to  the  contrary  and' that  the 
account  was  conclusive,  the  court 
said:  "It  is  a  necessary  consequence 
of  this  right  that  an  individual  who 


•has  settled  his  accounts  with  another, 
and  furanged  the  transactions  betweem 
them  in  a  manner  which  receives  the 
full  and  free  assent  of  his  mind,  has 
a  right  to  consider  those  transactions 
closed,  and  is  consequently  bound  so 
to  consider  them.  That  which  might 
before  have  been  a  matter  of  contro- 
versy is  adjusted  by  mutual  consent, 
and  claims  which  might  have  been 
uncertain  are  reduced  to  certainty.  It 
is  no  objection  to  this  adjustment  that 
some  sacrifice  may  have  been  made. 
The  party  had  a  right  to  make  the 
sacrifice.  He  had  a  right  to  balance 
in  his  own  mind  the  advantages  of 
the  settlement  against  its  disadvan* 
tages,  said,  if  in  his  judgment  the  for- 
mer preponderated,  no  other  individ- 
ual has  a  right  to  say  that  he  was  mis- 
taken, and  that  therefore  transactioite 
which  he  had  closed  shall  remain  open. 
It  follows  that  an  account  settled  be- 
tween two  individuals,  each  exercis- 
ing his  own  free  judgment  on  every 
part  of  it,  is  binding  on  both  as  to  aU 
the  items  of  that  account.  Mistakes 
may  be  corrected,  omissions  may  be 
supplied,  impositions  may  be  relieved 
against,  but  a  principle,  understood, 
considered,  and  agreed  upon  by  a  par- 
ty in  a  situation  fairly  to  exercise  his 
own  judgment  and  to  act  in  conform- 
ity with  that  judgment,  must  bind 
himself  and  his  representatives,  in  and 
oat  of  court" 

In  Mclntire  v.  Barnes  (1878)  4  Coloi 
285,  the  evidence  showed  that  an  own- 
er and  a  contractor  entered  into  a 
settlement  of  the  accounts  between 
them.  The  court,  in  discussing  its 
conclusiveness,  said:  "With  a  full 
knowledge  of  all  the  circumstances  at- 
tending the  carrying  out  of  the  con- 
tract, this  settiement  is  had.  And  al- 
though it  is  true  that  an  account  ren- 
dered is  not  necessarily  conclusive,  it 
is  always  admissible  in  evidence  to 
be  weighed  by  the  court  or  jury  as 
other  evidence.  That  the  court  treat- 
ed it  in  the  light  of  a  final  settlement 
between  the  parties,  made  for  the  evi- 
dent purpose  of  enabling  Mclntire  to 
adjust  the  lien  claims  against  the 
building,  is  apparent  from  the  decree. 
Having  in  view  the  concomitant  cir- 
cumstances, we  cannot  say  that,  all 
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the  testimony  being  considered,  the 
finding  of  the  court  is  unsupported 
by  the  weight  of  evidence.  We  will 
not  disturb  it." 

b.  Impeathment  for  fraud  or  mi^ake. 

J.  JSute  Btated. 

Ad 'account  stated  is  not  absolutely 
conclusive^  but  simply  furnishes  prima 
fuie  evidence  of  its  conectness. 
Hence,  it  may  be  impeached  by  proof 
of  fraud,  omission,  or  mistake. 

United  States. — Freeland  v.  Heron 
(1812)  7  Cranch,  147,  3  L.  ed.  297; 
Perkina  v.  Hart  (1826)  11  Wheat.  237, 
6  L.  ed.  463;  United  States  v.  Irving 
(1843)  1  How.  250, 11  L.  ed.  120;  Wig- 
gins v.  Burkham  (1870)  10  Wall.  129, 
19  L.  ed.  884;  Soule  v.  United  States 
(1879)  100  U.  S.  8,  25  L.  ed.  636; 
Standard  Oil  Co.  v.  Van  Etten  (1882) 
107  U.  S.  325,  27  L.  ed.  319,  1  Sup.  Ct. 
Rep.  178;  McLaughlin  v.  United  States 
(Western  P.  R.  Co..  v.  United  States) 
(1888)  107  U.  S.  526,  27  L.  ed.  621,  2 
Sup.  Ct  Rep.  862;  Harden  v.  GrOrdon 
am)  2  Mason,  541,  Fed.  Cas.  No. 
6,047;  Talcott  v.  Chew  (1885)  27  Fed. 
273;  Baxter  v.  Card  (1893)  59  Fed. 
165;  Burrill  v.  Crossman  (1898)  33 
C.  C.  A.  663,  62  U.  S.  App.  368,  91  Fed. 
548.  reversed  in  (1900)  179  U.  S.  100, 
46  U  ed.  106,  21  Sup.  Ct  Rep.  38;  The 
Washtenaw  (1908)  163  Fed.  372;  Mur- 
phey  V.  Springs  &  Co.  (1912)  45  L.R.A. 
(N.S.)  639,  118  C.  C.  A.  624,  200  Fed. 
372. 

Alabama.^ — Langdon  v.  Roane  (1844) 
6  Ala.  518,  41  Am.  Dec.  60;  Walker  v. 
Driver  (1846)  7  Ala.  679;  Rembert  v. 
Brown  (1860)  17  Ala.  667;  Cowan  v. 
Jones  (1866)  27  Ala.  817;  Faulling  v. 
Czeagh  (1876)  64  Ala.  646;  State  ex 
rel.  Lett  v.  Brewer  (1879)  64  Ala. 
287;  Sloan  v.  Guice  (1884)  77  Ala. 
394;  Ware  v.  Manning  (1888)  86  Ala. 
238,  6  So.  682;  Rice  v.  Schloss  (1890) 
90  Ala.  416,  7  So.  802;  Hunt  v.  Stock- 
ton Lumber  Co.  (1896)  113  Ala.  387, 
21  So.  464;  Cudd  v.  Cowley  (1919)  203 
Ala.  665,  86  So.  18. 

Ai^ansas. — State  v.  Jennings  (1850) 
10  Ark.  428 ;  Bertrand  v.  Taylor  (1877) 
32  Ark.  470;  St  Louis  Cooperage  Co. 
V.  Jackson.  (1916)  121  Ark.  633.  182  S. 
W.  534. 

California.  —  Green  v.  Thornton 
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(1892)  96  Cal.  67.  30  Pac.  965;  E.  W. 
McLellan  Co.  v.  East  San  Mateo  Land 
Co.  (1913)  166  Cal.  736, 137  Pac.  1145; 
Vance  v.  Supreme  Lodge,  F.  B.  (1911) 
15  Cal.  App.  178,  114  Pac.  83;  Union 
Lumber  Co.  v.  J.  W.  Schouten  &  Co. 
(1914)  25  Cal.  App.  80,  142  Pac.  910; 
White  V.  Thompson  (1919)  —  Cal, 
App.  ~,  180  Pac.  963. 

Colorado.  —  St.  Louis  Lager  Beer 
Bottling  Co.  V.  Colorado  Nat.  Bank 
(1884)  8  Colo.  70,  6  Pac.  800;  Gutshall 
V.  Cooper  (1906)  37  Colo.  212,  6  L.R.A. 
(N.S.)  820,  86  Pac.  125;  Colorado  Fuel 
&  Iron  Co.  V.  Chappell  (1898)  12  Colo. 
App.  385,  55  Pac.  606;  Rosenbaum  v. 
McEwen  (1913)  24  Colo.  App.  68,  131 
Pac.  780. 

Connecticut  —  Compare  Cogswell  v. 
Whittlesey  (1792)  1  Root.  384. 

Dakota. — First  Nat.  Bank  v.  Honey- 
man  (1889)  6  Dak.  275,  42  N.  W.  771. 

Delaware.  —  McMullen  v.  Lockwood 
(1892)  4  Del.  Ch.  668. 

District  of  Columbia. — MacPherson 
V.  Harding  (1913)  40  App.  D.  C.  404; 
Riley  v.  Mattingly  (1914)  42  App.  D. 
C.  290.  See  also  Gordon  v.  Frazer 
(1898)  13  App.  D.  C.  382. 

Florida.  —  La  Trobe  v.  Hayward 
(1870)  13  Fla.  190;  Martyn  v.  Amold 
(1895)  36  Fla.  446,  18  So.  791;  Day- 
tona  Bridge  Co.  v.  Bond  (1904)  47 
Fla.  136.  36  So.  446;  Foppell  v.  Cul- 
pepper (1908)  56  Fla.  616,  47  So.  36L 

Illinois. — Washington  County  v.  Par- 
ller  (1848)  10  111.  232;  Sutphen  v. 
Cushman  (1864)  35  111.  186;  To^^n  v. 
Wood  (1866)  37  111.  512;  Eddie  v.  Ed- 
die (1871)  61  HI,  134;  Cumberland 
County  V.  Edwards  (1875)  76  111.  544; 
Stage  v.  Gorich  (1883)  107  111.  361; 
State  V.  Illinois  C.  R.  Co.  (1910)  246 
lU.  188,  92  N.  E.  814;  Gruby.v.  Smith 
(1883)  13  III.  App.  43;  Hodge  v.  Boyn- 
ton  (1885)  16  111.  App.  524*;  Hopkin- 
son  V.  Jones  (1888)  28  III.  App.  409; 
Pick  V,  Slimmer  (1897)  70  111.  App. 
358;  McDavid  v.  Ellis  (1898)  78  111. 
App.  381;  Concord  Apartment  House 
Co.  V.  Alaska  Refrigerator  Co.  (1898) 
78  111.  App.  682;  Gottfried  Brewing  Co. 
V.  Szarkowski  (1899)  79  III.  App.  583; 
Poppers  V.  Schoenfeld  (1901)  97  HI. 
App.  477;  Rettig  v.  Southern  Illinois 
Nat  Bank  (1909)  147  111.  App.  198; 
Rudolph  Wurlitzer  Co.  v.  Dickinson 
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(1910)  153  111.  App.  36,  affirmed  in 
(1910)  247  111,  27,  93  N.  E.  132;  Em- 
ployers' Liability  Assur.  Corp.  v.  Kel- 
ly-Atkinson Constr.  Co.  (1915)  195  111. 
App.  620.  See  also  Jones  v.  Univer- 
sity Research  Extension  (1910)  157 
in.  App.  132. 

Indiana. — Armstrong  Furniture  Co. 
V.  Sosure  (1879)  66  Ind.  545;  Public 
Savings  Co.  v.  Greenwald  (1918)  — 
Ind.  App.  — ,  121  N.  E.  47,  denying 
rehearing  (1918)  —  Ind.  App.  — ,  118 
N.  E.  656. 

Iowa. — Piano  Mfg.  Co.  v.  Kauten- 
berger  (1903)  121  Iowa,  213,  96  N.  W. 
743;  Kirkpatrick  v.  Tipton  (1908)  — 
Iowa,  — ,  114  N.  W.  887.  See  also  Hol- 
lenbeck  v.  Ristine  (1898)  105  Iowa, 
488,  67  Am.  St.  Rep.  306,  75  N.  W.  355. 
Compare  Schoonover  v.  Osborne  Bros. 
(1899)  108  Iowa,  453,  79  N.  W.  263. 

Kansas.  —  Leavenworth  County  v. 
Keller  (1870)  6  Kan.  610;  Clark  v. 
Marbourg  (1885)  S3  lUn.  471,  6  Pac. 
648;  McCUE  v.  Hope  (reported  here- 
with)  ante,  681. 

Kentucky.  —  Wickliffe  v.  Mosely 
(1830)  4  J.  J.  Marsh.  172;  Barnett  v. 
Barnett  (1831)  6  J.  J.  Marsh.  499; 
Waggoner  v.  Minter  (1832)  7  J.  J. 
Marsh.  173;  Lee  v.  Reed  (1836)  4 
Dana,  109;  Louisville  Bkg.  Co.  v.  Ash- 
er  (1901)  112  Ky.  138,  99  Am.  St.  Rep. 
283,  65  S.  W.  133,  rehearing  denied  in 
(1901)  23  Ky.  L.  Rep.  1661,  65  S.  W. 
831. 

Louisiana.  —  Green  v.  Glasscock 
(1844)  9  Rob.  119;  Taylor  v.  Simon 
(1859)  14  La.  Ann.  351;  Oglesby  v. 
Renwick  (1874)  26  La.  Ann.  668. 

Maine.— Holmes  v.  Horse  (1862)  60 
Me.  102. 

Maryland. — Barger  v.  Collins  (1826) 
7  Harr.  &  J.  218;  Brown  v.  Rowles 
(1864)  21  Md.  11;  Hardy  v.  Chesa- 
peake Bank  (1879)  51  Md.  562,  34  Am. 
Rep.  325. 

Massachusetts.  —  Farnam  v.  Brooks 
(1830)  9  Pick.  212. 

Michigan. — Bourke  t.  James  (1866) 
4  Mich.  336.  See  also  Stevens  v.  Sagi- 
naw County  (1886)  62  Mich.  579,  29 
N.  W.  492. 

Minnesota. — Mower  County  v.  Smith 
(1875)  22  Minn.  97;  Behrens  v.  Kruse 
(1916)  132  Minn.  69,  156  N.  W.  1066. 


See  also  Wharton  v.  Anderson  (1881) 
28  Minn.  301,  9  N.  W.  860. 

Mississippi.  —  Peteet  v.  Crawford 
(1875)  51  Miss.  43;  Peebles  v.  Yates 
(1906)  88  Miss.  289,  40  So.  996. 

Missouri. — Marion  County  v.  Phil- 
lips (1869)  45  Mo.  75;  Kronenberger 
V.  Binz  (1874)  56  Mo.  121;  State  use 
of  Carroll  County  v.  Roberts  (1876)  62 
Mo.  888;  St.  Louis  Gaslight  Co.  v.  St 
Louis  (1884)  84  Mo.  202;  Kenneth 
Invest.  Co.  v.  National  Bank  (1902)  96 
Mo.  App.  125,  70  S.  W.  173;  Dempaey 
V.  McGinnis  (1920)  ~  Mo.  App.  — , 
219  S.  W.  148.  See  also  Union  Elec- 
tric Light  &  P.  Go.  V.  Surgical  Supply 
Co.  (1907)  122  Mo.  App.  631.  99  S.  W. 
804. 

Nebriuka.  —  Kennedy  v.  Goodman 
(1883)  14  Neb.  586,  16  N.  W.  834;  Mc- 
Kinster  v.  Hitchcock  (1886)  19  Neb. 
100,  26  N.  W.  705. 

New  Jersey. — Vanderveer  v.  State- 
sir  (1877)  39  N.  J.  L.  593. 

New  York.— Wilde  v.  Jettkins  (1834) 
4  Paige,  481;  Hutchinson -v.  Hailcet 
Bank  (1867)  48  Barb.  302;  Barker  t. 
Hoff  (1876)  52  How.  Pr.  382;  Beach 
V.  Kidder  (1889)  55  Hun,  603,  6  Silv. 
Sup.  Ct.  219,  8  N.  Y.  Supp.  587;  Ber- 
gen v.  Hitchings  (1897)  22  App.  Div. 
396.  48  N.  Y.  Supp.  96,  appeal  dis- 
missed in  (1900)  162  N.  Y.  619,  67  N. 
E.  1120;  Sedgwick  v.  Macy  (1897)  24 
App.  Div.  1,  49  N.  Y.  Supp.  164;  Don- 
ald v.  Gardner  (1899)  44  App.  Div. 
235,  60  N.  Y.  Supp.  668;  Frothingham 
V.  Satterlee  (1902)  70  App.  Div.  613, 
75  N.  Y.  Supp.  21;  Boyce  v.  Walker 
(1909)  130  App.  Div.  305,  114  N.  Y. 
Supp.  166;  Townsend  v.  Meyers  (1909) 
134  App.  Div.  640, 119  N.  Y.  Supp.  478; 
American  Lace  Mfg.  Go.  v.  Levy 
(1915)  92  Misc.  156,  156  N.  Y.  Supp. 
232;  Weisser  v.  Deniaon  (1854)  10  N. 
Y.  68,  61  Am.  Dec.  731 ;  McDougall  v. 
Cooper  (1865)  31  N.  Y.  498;  Cham- 
pion V.  Joslyn  (1871)  44  N.  Y.  663; 
Massachusetts  Mat.  L.  Ins.  Co.  /.  Car- 
penter (1872)  49  N.  Y.  668;  Stenton  v. 
Jerome  (1873)  64  N.  Y.  480;  Welsh 
V.  German  American  Bank  (1878)  73 
N.  Y.  424,  29  Am.  Rep.  175;  Sharkey 
V.  Mansfield  (1882)  90  N.  Y.  227,  43 
Am.  Rep.  161 ;  Carpenter  v.  Kent 
(1886)  101  N.  Y.  591,  6  N.  E.  787; 
Samson  v.  Freedman  (1886)  102  X.  Y. 
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699,  7  N.  E.  419 ;  Shipman  v.  Bank  of 

State  (1891)  126  N.  Y.  318,  12  L.R.A. 
791,  22  Am.  St.  Rep.  821,  27  N.  E.  371; 
Conville  v.  Shook  (1895)  144  N.  Y, 
686,  .89  N.  E.  405;  Ract  v.  Duviard- 
Dime  (1889)  21  N.  Y.  S.  R.  736,  4  N.  Y. 
Supp.  156;  Bradley  Fertilizer  Co.  v. 
Southr  Pub.  Co.  (1892)  44  N.  Y.  S.  R. 
119,  17  N.  Y.  Supp.  687.  See  also  Mc- 
Fee  T.  Van  Deboe  (1916)  160  N.  Y. 
Supp.  717.  Compare  Clark  v.  Fair- 
child  (1840)  22  Wend.  576. 

North  Dakota.  —  Montgomery  v. 
Fritz  (1898)  7  N.  D.  348,  75  N.  W.  266. 

Ohiou  —  Fowler  t.  Piatt  (1832) 
Wriffht,  206. 

Or^on.  —  Nonnandin  t.  Gratton 
(1£85)  12  Or.  505,  8  Pac.  653. 

PennsylTania. — ^Kirkpatrick  v.  Turn- 
bull  (1795)  Addison  (Pa.)  260;  Payne 
v:  Nicholas  (1857)  2  Phila.  220;  Em- 
mons V.  St^hlnecker  (1849)  11  Pa. 
366;  Sergeant  Ewing  (1860)  36  Pa. 
156;  Rehill  v.  McTague  (1886)  114  Pa. 
82,  60  Am.  Rep.  841,  7  Atl.  224;  Tustin 
T.  Philadelphia  &  R.  Coal  &  I.  Co. 
(1916)  250  Pa.  425,  96  Atl.  595;  Alle- 
gheny County  Light  Co.  v.  Thomas 
(1906)  31  Pa.  Super.  Ct.  102. 

South  Carolina. — Pratt  v.  Weyman 
(1825)  6  S.  C.  Eq.  (1  M'Cord)  156; 
Porter  v.  Cain  (1841)  16  S.  C.  Eq. 
(M'MuU.)  84 ;  Murrel  v.  Murrel 
(1848)  21  S.  C.  Eq.  (2  Strobh.)  148, 
49  Am.  Dec.  664;  M'Crae  t.  Hollis 
(1810)  4  S.  C.  Eq.  (4  Desauss.)  122; 
Carrere  v.  Whaley  (1882)  17  S.  C.  595. 

Tennessee.  —  Bankhead  v.  Alloway 
(1868)  6  Coldw.  56. 

Texas.— Neyland  v.  Neyland  (1857) 
19  Tex,  423;  Fox  v.  Sturm  (1858)  21 
Tex.  406;  Barkley  v,  Tarrant  Co. 
(1880)  68  Tex.  251 ;  H.  E.  &  W.  T.  R. 
Co.  Snelling  (1883)  59  Tex.  116; 
McKay  v.  Overton  (1885)  65  Tex.  82; 
Seiber  V.  Johnson  Mercantile  Co. 
(1905)  40  Tex.  Civ.  App.  600,  90  S.  W. 
516.  See  also  Horan  t.  Long  (1863) 
11  Tex.  230.  And  see  Dodson  v,  Wat- 
son .(reported  herewith)  ante,  688. 

Utah. — Lawler  v.  Jennings  (1898) 
18  Utah,  36,  56  Pac.  60. 

Washinston.  —  Baxter  v.  Waite 
(1884)  2  Wash.  Terr.  228,  6  Pac.  429. 

West  Virginia. — Chapman  v.  Liver- 
pool Salt  &  Coal  Co.  (1905)  57  W.  Va. 
395,  60  S.  E.  601;  HOOVER  v.  Nbxll 


(reported  herewith)  ante,  676.  See 
also  Harman  v.  Maddy  Bros.  (1906) 

57  W.  Va.  66,  49  S.  E.  1009. 
Wisconsin.— Hill  v.  Durand  (1883) 

58  Wis.  160,  15  N.  W.  390;  Segelke  & 
K.  Mfg.  Co.  V.  Vincent  (1908)  135 
Wis.  237,  115  N.  W.  806. 

England. — Rose  v.  Savory  (1835)  2 
Bing.  N.  C.  145,  132  Eng.  Reprint,  67, 

I  Hodges,  269,  2  Scott,  199;  Thomas  v. 
Hawkes  (1841)  8  Mees.  &  W.  140,  151 
Eng.  Reprint,  983,  1  Dowl.  N.  S.  346, 

II  L.  J.  Exch.  N.  S.  54,  5  Jur.  1115; 
Arthur  v.  Dartch  (1845)  9  Jur.  118; 
Holgate  V.  Shutt  (1884)  L.  R.  28  Ch. 
DiT.  Ill,  64  L.  J.  Ch.  N.  S.  436,  61  L. 
T.  N.  S.  673,  49  J.  P.  228. 

In  Seiber  v.  Johnson  Mercantile  Co. 
(1905)  40  Tex.  Civ.  App.  600,  90  S.  W. 
516,  it  was  said: .  "It  is  sought  to  jus- 
tify- the  summary  instruction  by  proof 
that  a  settlement  had  been  made  be- 
tween the  parties  after  the  payments 
in  controversy  had  bf>en  made.  But  a 
settlement  would  not  be  conclusive  of 
appellant's  rights,  if  he  were  at  the 
time  in  fact  ignorant  of  appellee's  fail- 
are  to  give  him  credits  to  which  he 
was  entitled.  It  would  not  conclude 
him  as  to  a  matter  not  within  the  con- 
templation of  the  parties  to  the  settle- 
ment. Nor  does  the  fact  that  appellee 
furnished  him  with  statements  of  his 
account  from  time  to  time,  which  state- 
ments showed  that  he  had  never  re- 
ceived the  credits  contended  for  by 
him,  in  any  manner  estop  him  to  as- 
sert this  cause  of  action." 

In  Bourke  v.  James  (1866)  4  Mich. 
336,  the  court  said:  "While  it  is  true, 
as  a  general  proposition,  that  a  set- 
tlement of  accounts  between  parties 
is,  prima  facie,  a  settlement  of  all  ac- 
counts, yet,  as  there  was  evidence  in 
this  case  tending  to  show  that  ttie  de- 
mand for  which  this  action  is  brought 
was  expressly  excluded  from  the  set- 
tlement of  the  14th  of  February,  1864, 
the  circuit  judge  very  properly  left  it 
to  the  jury  to  determine  what  was  set- 
tled, and  whether  the  facts  attending 
the  settlement  showed  a  relinquish- 
ment of  the  demand  in  question  by  the 
defendants  in  error." 

So,  in  Marion  County  v.  Phillips 
(1869)  45  Mo.  76,  it  was  said:  "We 
hold,  then,  that  the  defendant  in  the 
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case  at  bar,  in  making  his  settlement 
with  the  county  court  of  Marion  coun- 
ty, settled  and  adjusted  his  claims  and 
liabilities  with  the  public  agents  of 
the  county;  that  the  entry  upon  the 
records  of  the  court  was  not  a  judg- 
ment at  law,  but  the  record  of  the  re- 
sults of  that  settlement— a  statement 
of  his  account,  as  adjusted  between 
him  and  the  county — and  that  any  mis- 
take in  that  settlement,  clearly  proved, 
is  open  to  correction,  and  in  the  same 
manner  as  though  it  were  made  with 
an  individual." 

In  Carpenter  v.  Kent  (1886)  101  N. 
Y.  591,  5  N.  E.  787,  the  court  said; 
"There  was  a  dispute  as  to  two  or 
three  items,  and  those  disputes  were 
settled  to  the  satisfaction  of  the  par- 
ties. There  never  was  any  dispute  as 
to  the  f  1,550.  That  amount  the  de- 
fendants owed  to  the  plaintiffs  on  ac- 
count of  the  grain  which  they  had 
sold  for  them.  We  do  not  think  that 
the  defendants  had  the  right  to  have 
the  whole  account  opened,  but  that 
they  were  bound  by  the  account  ac- 
tually settled,  unless  they  could  show 
some  mistake  or  fraud  in  the  aettle- 
ment.  .  .  .  Where  an  account  has 
thus  been  adjusted  by  the  parties,  if 
any  mistake  is  subsequently  discov- 
ered, the  whole  account  need  not  be 
opened  and  readjusted,  but  the  mis- 
take can  be  corrected,  and  the  rights 
of  the  parties  readjusted  as  to  such 
mistake.  Here,  leaving  evei^hing  to 
stand  just  as  the  parties  actually  ad- 
justed and  settled  the  items  of  the  ac- 
count, there  still  remains  due  to  the 
plaintiffs  the  sum  which  they  claim  in 
this  action,  and  that  sum  they  were 
entitled  to  recover  without  opening  the 
account" 

In  Green  v.  Thornton  (1892)  96  Gal. 
67,  80  Pac.  965,  the  court  held  that  an 
account  stated  was  not  conclusive,  say- 
ing: "The  question,  then,  is.  Was  the 
defendant  entitled  to  have  the  account 
in  suit  opened  and  re-examined?  It 
will  be  observed  that  when  the  ac- 
count was  made  out  there  was  no 
claim  by  plaintiff  that  defendant  was 
indebted  to  the  estate  in  any  sum  what- 
ever, and  he  was  not  in  fact  so  indebt- 
ed. He  held  the  Bailey  note,  and  was 
authorized  to  collect  it,  bu^  without 


any  fault  on  his  part,  never  succeeded  i 
in  doing  so.  It  was  partnership. as- 
sets, and,  if  collected,  a  portion  of  the 
proceeds  would  have  belonged  and 
been  payable  to  the  plaintiff;  but  de- 
fendant was  under  no  obligation,  legal  | 
or  equitable,  to  pay  her  any  part  of 
it,  unless  and  until  that  event  should 
happen.  He  then  beHeved,  from  the 
statements  of  Winders,  that  the  note 
would  be  paid  in  full,  and,  acting  ob 
this  belief,  he  seems  to  have  rendered 
the  account  in  pursuance  of  the  provi- 
sions of  %  1585  of  the  Code  of  Civil 
Procedure,  for  the  purpose  of  adjust- 
ing the  partnership  affairs  and  deter- 
mining what  part  of  the  money  due  on 
the  note,  when  paid,  -would  go  to  the  j 
plaintiff.  Under  these  circumstances,  ' 
it  seems  neither  reasonable  nor  just 
that  defendant  should  be  made  to  pay  I 
plaintiff  money  which  evidently  does 
not  belong  to  her.  We  think  the  de- 
fendant was  entitled  to  impeach  the 
account,  and  that  the  pleadings  were 
sufficient  to  enable  him  to  do  so." 

In  Cudd  V.  Cowley  (1919)  203  Ala. 
665,  86  So.  13,  a  settlement  between 
mortgagors   and   mortgagee,  which 
amounted  to  an  account  stated,  was 
held  strong  presumptive  evidence  that 
the  amount  agreed  upon  was  correct,  j 
and  that  the  obligation  to  pay  it  was  j 
valid,  and  imposed  upon  the  party  who  { 
would  avoid  it  the  burden  of  showing  1 
its  f alsi^  by  reason  of  fraud  and  mis- 
take; but  it  was  held  that  the  mort-  ! 
gagors  would  be  entitled  to  make  such 
showing,  even  in  a  collateral  proceed' 
ing  at  law. 

2.  lUuatrations. 

In  Talcott  V.  Chew  (1885)  27  Fed. 
273,  an  action  to  recover  on  an  alleged  ■ 
account  stated,  it  appeared  that  the 
account,  being  a  general  account  cn^ 
rent,  was  inclosed  in  a  letter  from  the 
plaintiff  to  the  defendants,  with  the  | 
request  that  the  latter  remit  the  bal- 
ance.   On  receipt  of  this  statement,  j 
the  defendants  wrote  that  they  were 
very  much  pressed  virith  business,  but 
in  a  few  days  would  examine  the  state- 
ment carefully.  At  the  end  of  ten  days 
the  plaintiff,  not  having  heard  from 
the  defendants,  drew  a  sight  draft  on 
them  for  the  amount  of  the  balance. 
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Oa  two  different  occasions  subsequent 
to  drawing  the  draft,  the  plaintiff  com- 
municated with  the  defendants,  stat* 
ing  that  he  had  received  no'  statement 
of  errors.  The  court  laid  down  the 
familiar  rule  that  an  account  stated 
was  but  prima  facie  evidence  of  the 
items  contained  in  it,  and  that  a  party 
thereto  might  prove  fraud,  omission, 
and  mistake.  Applying  this  rule,  the 
eonrt  said  that  an  auditor  appointed 
to  examine  the  account  was  justified 
in  correcting  an  error  appearing  tiiere- 
in. 

In  Washington  County  v.  Parlier 
(1848)  10  nL  232,  a  motion  was  made 
onder  a  statute  by  a  county  to  recover 
a  balance  in  the  hands  of  a  collector 
of  revenue,  which  he  had  not  paid  over 
or  accounted  for.  The  defendant  gave 
in  evidence  an  order  from  the  records 
of  tibe  county  commissioners'  courts 
showing  a  settlement  with  a  balance 
in  his  favor  of  $152.16,  and  then  a  sub- 
sequent order  showing  that,  upon  a 
re-examination  of  the  accounts,  it  ap- 
peared that  he  had  been  allowed  too 
great  a  credit  by  $116.76.  These  or- 
ders were  objected  to  by  the  plaintiff, 
but  admitted  in  evidence  by  the  court 
The  plaintiff  offered  to  prove  a  mis- 
take in  the  settlement,  by  showing  that 
the  defendant  had  been  credited  with 
¥300  too  much.  This  the  court  refused 
to  allow,  to  which  the  plaintiff  ex- 
cepted. The  court  held  that  the  ex- 
planatory evidence  shonld  have  been 
admitted,  saying:  'In  the  case  before 
as,  had  the  mistake  been  against  the 
defendant,  he  would  think  it  very  hard 
to  be  concluded  by  the  order,  especial- 
ly when  he  has  proved  that  it  was 
ftgreed  at  the  time  that  all  mistakes 
should  be  corrected.  In  making  this 
settlement,  the  commissioners  act  as 
the  agents  of  the  coun^,  and  do  not 
adjudicate  as  a  court.  They  could  en- 
ter up  no  judgment  against  the  de- 
fendant for  the  balance  found  due, 
nor  have  they  any  means  of  enforcing 
payment  of  such  balance  except  by  a 
resort  to  the  ordinary  courts  of  law. 
As  ttie  fiscal  agents  of  the  county, 
their  mistakes  may  be  inquired  into 
and  corrected,  as  well  as  those  of  an 
individual  acting  in  his  own  behalf. 
The  record  of  this  settlement  is  but  a 


memorandum  of  the  transaction,  and 
is  only  prima  facie  evidence  of  the  cor- 
rectness of  the  result  stated."  See  to 
the  same  effect,  Cumberland  County  v. 
Edwards  (1875)  76  lU.  544;  Leaven- 
worth County  V.  Keller  (1870)  6  Kan. 
510. 

In  Allegheny  County  Light  Co.  v. 
Thomas  (1906)  31  Pa.  Super.  Ct.  102, 
the  evidence  showed  that  the  plain- 
tiff undertook  to  furnish  electricity  to 
the  defendant,  and  the  latter  to  pay 
therefor  the  price  fixed  in  the  con- 
tract. For  the  purpose  of  determining 
the  amount  of  electricity^  used,  it  was 
agreed  that  a  wattmeter  should  be  in- 
stalled, and  that  all  bills  should  be 
calculated  on  the  reading  of  the  meter, 
such  reading  to  be  final  and  conclu- 
sive, it  was  not  alleged  by  the  de- 
fendant that  the  quantity  of  elec- 
tricity charged  for  was  not  consumed 
by  him.  His  defense  was  that  month- 
ly statements  were  made  to  him  from 
time  to  time,  according  to  which  he 
made  payment,  that  such  settlements 
constituted  accounts  stated,  and. that 
they  were  conclusive  between  the  par- 
ties. The  plaintiff  claimed  that,  while 
it  was  true  that  settlements  vera 
made  from  time  to  time,  a  mistake  oc- 
curred in  each  of  the  settlenlents  be- 
cause of  an  error  of.  an  accountant 
of  the  plaintiff  in  entering  the  proper 
charge  against  the  defendant.  In 
holding  that  the  account  could  be 
shown  to  be  incorrect,  the  court  said : 
'It  is  well  setUed  in  this  state,  both 
at  law  and  in  equity,  that  a  stated  ac- 
count may  be  opened  or  falsified  on 
proof  of  mistake.  Such  an  account  is 
only  prima  facie  evidence  of  its  cor- 
rectness, and  may  be  impeached  by 
clear,  precise,  and  satisfactory  evi- 
dence, either  of  unfairness  or  mistake. 
Relief  will  be  granted  both  at  law  and 
in  equity,  as  the  circumstances  may 
require,  by  setting  aside  the  settle- 
ment, or  permitting  the  party  to  sur- 
charge or  falsify." 

In  Baxter  v.  Card  (1893)  59  Fed. 
166,  it  was  held  that  the  acceptance  of 
an  account  stated,  with  a  note  to  cover 
the  amount,  by  the  master  of  a  vessel 
from  the  charterer  just  before  the  ship 
left  port,  was  not  a  bar  to  the  estab- 
lishment of  mistakes  in  the  account 
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when  sufficient  proof  was  presented  of 
the  alleged  errors. 

Where  the  accounts  of  a  public  of- 
ficer who  has  collacted  and 'received 
any  part  of  the  public  revenue  are 
audited  by  the  auditor  for  the  state, 
the  result  is  placed  on  the  basis  of  an 
account  stated,  and  is  prima  facie  cor- 
rect, and  when  mistake,  error,  or  omis- 
sion is  shown  to  have  vitiated  such  an 
account  stated,  the  courts  will  reopen 
and  rectify  it.  State  ex  rel.  Lott  v. 
Brewer  (1879)  64  Ala.  287. 

In  Bertrand  v.  Taylor  (1877)  32  Ark. 
470,  it  was  held  that,  although  a  party 
had  admitted  the  correctness  of  an  ac- 
count when  it  was  shown  to  him,  he 
was  not  precluded  from  proving  on  the 
trial  that  it  was  not  true  or  that  it 
contained  charges  that  were  not  cor- 
rect. 

In  White  v.  Thompson  (1919)  —  CaL 
App.  — ,  180  Pac.  953,  it  was  held  that 
a  party  was  not  estopped  from  show- 
ing other  items  than  those  contained 
in  the  account  stated,  where  the  items 
were  not  within  the  contemplation  of 
the  parties  when  the  settlement  was 
made.  See  to  the  same  effect.  Union 
Lumber  Co.  v.  J.  W.  Schouten  &  Co. 
(1914)  26  Cal.  App.  80,  142  Pac.  910. 

Similarly,  in  St.  Louis  Cooperage 
Co.  V.  J»ck9on  .  (1916)  121  Ark.  633, 
182  S.  W.  634,  an  action  was  brought 
to  recover  for  bolts  made  by  the  plain- 
tiff for  the  defendant.  The  defendant 
rendered  an  account,  and  the  plain- 
tiff contended  that  this  became  an  ac- 
count stated.  The  court  stated  that 
even  though  the  account  had  become  a 
stated  one,  it  was  subject  to  attack  for 
fraud  or  mistake,  and,  as  there  were 
obvious  errors  in  the  account  as 
stated,  the  defendant  was  entitled  to 
prove  these  mistakes. 

In  Taylor  v.  Simon  (1859)  14  La. 
Ann.  351,  it  was  held  that  balances  of 
an  account  stated,  although  prima 
facie  evidence  between  the  parties, 
must  yield  to  the  proof  of  error  caused 
by  the  omission  of  a  bookkeeper  to 
make  a  counter  entry  in  an  account 
current,  the  error  being  perpetuated 
by  subsequent  changes  of  booldceepers. 

In  DODSON  V.  Watson  (reported 
herewith)  ante,  583,  an  action  was 
brought  on  an  instrument  in  writing. 


alleged  to  be  an  account  stated. 
The  defendant  pleaded  that  certain 
amounts  which  he  was  entitled  to  be 
credited  with  did  not  appear  in  the 
acco\int,  having  been  omitted  through 
mistake  and  oversight.  It  was  a  dis- 
puted issue  whether  the  omission  of 
these  amounts  from  the  credits  shown 
in  the  written  instrument  was  due  to 
the  mutual  mistake  of  the  parties.  Id 
submitting  the  case  to  the  jury,  the 
trial  court  did  not  require  it  to  be 
found  that  any  mistake  causing  such 
an  omission  was  mutual,  and  refused 
a  special  instruction,  requested  by  the 
plaintiff,  that  the  defendant  would  not 
be  entitled  to  the  credits  unless  such 
mistake  in  their  omission  from  the 
written  instrument  was  mutual.  Od 
appeal,  it  is  held  that  this  ruling  wu 
correct,  as  the  account  furnished 
merely  prima  facie  evidence  of  its  cor- 
rectness, and  did  not  estop  the  defend- 
ant from  showing  mistakes  or  errors 
in  the  account,  although  they  were  not 
mutual. 

Gottfried  Brewing  Co.  v.  Szarkowski 
(1899)  79  111.  App.  583,  was  an  action 
of  assumpsit  for  beer  sold  and  deliv- 
ered. The  evidence  tended  to  show 
that  the  account  between  the  partis 
of  beer  delivered  and  the  price,  was 
kept  in  pass  books,  in  which  a  balance 
was  struck  at  the  end  of  each  month, 
showing  the. amount  due  from  the  de- 
fendant. The  amount  of  the  balance 
remaining  unpaid  at  any  time  was  car- 
ried forward  to  and  included  in  the 
next  balance,  and  the  defendant  made 
payments  on  the  balances  so  shown. 
The  pass  books  were  in  his  possession 
all  the  time,  except  when  returned  to 
the  plaintiff  once  in  each  month  for 
the  purpose  of  figuring  the  amount 
due,  when  they  were  retained  by  the 
plaintiff  only  long  enough  for  that 
purpose,  and  then  returned  to  the  de- 
fendant. The  evidence  also  showed 
that  the  defendant  knew  what  was  in 
the  pass  books,  because  he  testified 
that  he  complained  of  the  price  which 
was  set  down  in  one  of  them.  At  the 
plaintiff's  request  the  following  in- 
struction was  given:  "You  are  in- 
structed that  if  you  believe  from  the 
evidence  that  from  time  to  time  the 
officers  or  agents  of  the  plaintiff  and 
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defendant  in  this  suit  met  and  looked 
over  their  accounts  together,  and  set- 
tled all  matters  between  them,  and 
struck  a  balance,  and  agreed  upon  that 
as  the  amount  due  from  one  to  the 
other,  then,  in  the  absence  of  mistake 
or  fraud,  neither  party  will  be  allowed 
to  go  behind  that  settlement  for  the 
purpose  of  increasing  or  diminishing 
Uie  amount  so  agreed  upon." 

In  M'Crae  v.  Hollls  (1810)  4  S.  C. 
Eq.  (4  Desauss.)  122,  the  maker  and 
payee  of  a  note,  in  the  course  of  a 
settlement,  mutually  mistook  the 
amount  of  the  note  and  also  the 
amount  of  the  payments  on  it,  and  the 
chancellor  opened  the  settlement. 

In  H.  E.  &  W.  T.  B.  Co.  v.  Snelling 
(1883)  59  Tex.  116,  an  account  stated 
was  pleaded  as  a  defense  to  the  ac- 
tion. It  was  alleged  by  the  plaintiff 
that  this  settlement  was  not  a  full 
statement  of  the  account's  between,  the 
parties,  as  numerous  items  had  been 
omitted.  After  submitting  to  the  jury 
the  question  whether  there  had  been 
such  a  settlement  as  was  set  up  by  the 
defendant,  the  trial  court  in  effect  in- 
formed the  jury  that,  if  by  mutual  mis- 
take of  the  parties  items  of  account 
sued  on  were  not  brought  into  the  set- 
tlement, then  the  same  could  be  con- 
sidered by  them.  In  holding  this  to 
be  a  correct  statement  of  the  law,  the 
court  on  appeal  said :  "This  charge  is 
believed  to  have  stated  the  rule  ap- 
plicable to  the  case  correctly;  for 
while  it  is  true  that  a  stated  account 
will  be  held  conclusive  between  par- 
ties where  no  fraud  or  mistake  is 
shown,  'if  there  has  been  any  mistake 
or  omission,  or  accident,  or  fraud,  or 
undue  advantage  by  which  the  ac- 
count  stated  is  vitiated,  and  the  bal- 
ance is  incorrectly  fixed,  a  court  of 
equity  will  not  suffer  it  to  be  conclu- 
sive between  the  parties,  but  will  al- 
low it  to  be  opened  and  re-examined.' 
Story,  Eq.  523.  In  this  case  it  does 
not  appear  that  the  condition  of  the 
parties  had  in  any  manner  been  so  al- 
tered by  any  settlement  made,  or  at- 
tempted to  be  made,  as  to  render  it 
inequitable  or  oppressive  upon  either 
party  to  consider  the  accounts  between 
thezo,  as  in  some  cases  it  is  found  to 
be,  where  vouchers  have  been  surren- 


dered, or  other  evidence  of  the  true 
state  of  the  accounts  has  been  ren- 
dered inaccessible." 

In  Conville  v.  Shook  (1895)  144  N. 
Y.  686,  39  N.  E.  405,  an  action  to  re- 
cover a  certain  percentage  of  the  prof- 
its of  the  defendants'  business  of 
brewing  and  selling  ales  and  porter, 
which  the  plaintiff  claimed  to  be  due 
to  him  as  part  of  his  compensation  for 
his  services  as  brewer,  under  a  writ- 
ten contract  with  the  defendants,  the 
evidence  showed  that  the  plaintiff  en- 
tered into  the  defendants'  employ  as  a 
brewer  under  a  written  agreement,  by 
the  terms  of  which  he  was  to  receive 
a  monthly  salary  and  10  per  c^nt  of 
the  net  profits  of  the  business.  The 
issue  in  the  case  was  as  to  the  amount 
of  profit  of  the  defendants'  business. 
On  the  trial  before  a  referee,  this  is- 
sue was  found  in  favor  of  the  defend- 
ants. He  reported  that  during  the 
previous  years  the  plaintiff  had  been 
overpaid,  and  that  the  aggregate  of 
such  overpayments  exceeded  the  plain- 
tiff's claim-for  the  last  year.  In  affirm- 
ing the  judgment  entered  on  the  re- 
port, the  court  said:  "Although  the 
dispute  was  largely  in  regard  to  a 
question  of  fact,  yet  the  contention 
of  both  sides  rested  upon  what  ap- 
peared in  the  defendants'  books,  so 
that,  unless  it  can  be  shown  that  the 
learned  referee  adopted  some  error 
neoua  legal  principle  as  a  basis  for  the 
inquiry,  the  general  result  at  which 
he  arrived  ought  not  ta  be  disturbed. 
The  fundamental  objection  which  the 
plaintiff  makes  to  the  action  of  the 
referee  rests  upon  the  proposition  that 
it  was  error  to  open  the  settlements 
made  by  the  parties  in  the  previous 
years.  Those  settlements  were  the  re- 
sult of  a  mistake  on  the  part  of  the 
bookkeeper,  which  the  defendants  did 
not  discover  until  about  the  time  of 
the  commencement  of  this  action.  In 
such  a  case  the  rule  is  well  estab- 
lished that  a  settled  account  may  be 
impeached  and  readjusted  by  proof  of 
unfairness,  fraud,  or  mistake  in  law  or 
fact." 

In  Boyce  v.  Walker  (1909)  130  App. 
Div.  305,  114  N.  Y.  Supp.  166,  an  ac- 
tion to  foreclose  a  mortgage  given  to 
secure  a  sum  due  for  lumber  sold  to 
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the  defendant,  the  court  held  that  it 

was  error  to  exclude  evidence  offered 
by  the  defendant  to  the  effect  that  a 
subsequent  investigatfon  of  the  ac- 
counts disclosed  evidence  of  mistakes 
in  the  accounts  as  stated,  which  would 
prove  that  there  was  no  balance  due 
the  plaintiff. 

The  vendor  of  barrel  headings  who 
retains  without  objection  for  six 
months  the  vendee's  account  and  pay- 
ment of  the  amount  thereby  shown  to 
be  due,  based  on  errors  of  the  latter's 
inspector  in  counting  and  computing, 
the  number  furnished,  is  not  thereby 
estopped  to  show  such  errors  in  his 
action  for  the  amount  claimed  to  be 
due,  provided  the  discrepancy  is  so 
great  as  not  reasonably  to  be  account- 
ed for  by  mere  error  in  the  exercise 
of  honest  judgment  in  sorting  and 
matching.  Standard  Oil  Co.  t.  Van 
Etten  (1882)  107  U.  S.  826,  27  L.  ed. 
819, 1  Sup.  Ct  Rep.  178. 

II.  Am  betioe«fi  partnen. 

The  general  rule  that  an  account 
stated  is  binding  in  the  absence  of 
proof  of  fraud  or  mistake  is  applicable 
to  accounts  stated  between  partners. 

Alabama.  —  Desha  v.  Smith  (1852) 
20  Ala.  747;  Billingalea  v.  Ware 
(1868)  82  Ala.  415. 

Aritansas. — Lawrence  v.  Ellsworth 
(1883)  41  Ark.  602. 

CalifMnia.  —  Branger  v.  Chevalier 
(1868)  9  Cal.  363. 

Illinois.— Gage  t.  Fannelee  (1877) 
87  111.  329; 

Kansas. — Knox  v.  Pearson  (1902)  64 
Kan.  711,  68  Pac.  613;  Schmoker  v. 
Miller  (1918)  89  Kan.  694,  182  Pac. 
168. 

Louisiana.  —  Green  v.  Glasscock 
(1844)  9  Rob.  119. 
MisslaslppL      Peteet  v.  Crawford 

(1875)  51  Miss.  43. 

New  York.— Wahl  v.  Bamum  (1889) 
116  N.  Y.  87,  5  L.R.A.  623, 22  N.  E.  280; 
Wilde  V,  Jenkins  (1834)  4  Paige,  481. 

In  Desha  t.  Smith  (Ala.)  supra,  the 
court,  after  laying  down  the  general 
rule  as  to  an  account  stated  being 
prima  facie  evidence  of  its  correct- 
ness, said:  "Relying  onT  this  rule  of 
law,  a  majority  of  the  court,  after  a 
full  and  deliberate  examination  of  all 


the  evidence  and  the  circumstancci 
connected  with  this  cause,  have  come 
to  the  conclusion  that  the  testimonj 
does  not  establish  errors  in  tbe  ac- 
count;  they  think  that,  at  the  most, 
it  only  creates  a  doubt  whetiier,  Itj 
the  tcurms  of  the  partnership  agio- 
ment.  Smith  was  to  pay  hia  partnen 
interest  in  the  manner  in  which  hewu 
charged,  and  that  testimony  wiuch 
only  renders  it  doubtful  whether  the 
account  is  erroneous  or  not  is  insuf- 
ficient to  open  it,  especially  after  it 
has  been  settled  and  paid." 

Where  partners  have  had  mntnal 
dealings,  and  one  renders  to  the  other 
a  statement  purporting  to  set  forth  ill 
the  items  of  indebtedness  on  the  om 
side  and  of  credit  on  the  other,  the 
account  so  rendered,  if  not  objected  to 
in  a  reasonable  time,  becomes  an  u- 
count  stated,,  and  cannot  afterwardi 
be  impeached  except  for  fraud  or  mis- 
take. Lawrence  v.  Ellsworth  (Ait) 
supra,  wherein  the  cour^  in  holdini 
that  there  was  not  sufficient  evidoce 
to  prove  fraud  or  mistake,  said:  "Here 
no  fraud  or  mistake  is  shown,  na 
even  errors  or  omissions  of  credit 
Lawrence,  both  in  his  answer  and 
deposition,  denies  somewhat  Teh^ 
mently  that  the  accounts  of  tbe  flrmd 
Lawrence,  Ellsworth,  ft  Fox  wo* 
properly  adjusted.  But  they  have 
been  once  deliberately  settled  by  tbe 
parties  themselves,  at  a  time  whea 
they  were  of  recent  occurrence  and 
fresh  in  their  recollection.  And  it  «■ 
quires  something  more  than  bare  as- 
sertions, or  vague  suspicions  of  bar- 
ing been  overreached,  to  overturn  sodi 
settlements.  Dr.  Fox,  who  is  ahon 
by  t^e  record  to  have  been  a  man  of  i 
fine  sense  of  honor,  and  who  evidenUr 
cherishes  a  warm  regard  for  both  of 
his  former  associates,  testifies  that 
the  settlements  were  fairly,  intelli- 
gently, and  correctly  made  from  tbe 
written  reports  of  the  several  part- 
ners, and  that  they  were  understood 
and  accepted  by  all  concerned  as  final 
Moreover,  Lawrence's  own  conduct  is 
totally  irreconcilable  with  his  present 
claim  that  he  owes  Ellsworth  nofr 
Ing." 

In  Knox  v.  Pearson  (Kan.)  snpn. 
an  action  to  imp^ch  an  account  and 
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open  the  setUement  for  mistake  and 
fraud,  the  evidence  showed  that  the 
account  was  entered  into  between 
partners,  and  the  balance  due  from 
one  to  the  other  was  agreed  on.  In 
the  complaint,  general  averments  of 
mistake,  error,  and  deception  were 
made.  The 'court  held  that  these  were 
insufficient,  saying:  "To  impeach  a 
settlement  solemnly  made  in  writing, 
something  must  be  alleged  by  way  oi 
attack  on  it  more  than  mere  epitheti- 
cal  statements  and  conclusions.  If 
fraud  is  relied  on,  the  nature  of  the 
fraud  must  be  set  forth,  together  with 
the  circumstances  under  which  it  was 
practised.  If  mistake  or  error  be 
charged^  the  opposite  party  must  be 
advised  how  the  error  entered  into  the 
settlement,  its  ectent,  and  the  partic- 
ulars set  forth  with  certainty.  Here 
DO  details  are  given.  The  reply 
abounds  with  generalities.  We  are 
not  informed  how  Pettit  was  misled 
into  the  settlement,  nor  the  nature  of 
the  deceit  practised  on  him." 

Where  partners  have  deliberately 
accounted,  and  agreed  in  good  faitAi  on 
a  balance  intended  to  be  final,  the  re- 
sult should  be  accepted  by  a  court  un- 
less, for  some  legally  sufficient  rea- 
sons, substantial  justice  requires  that 
the  settlement  should  be  opened  or  set 
aside.  Schmoker  v.  Miller  (Kan.)  su- 
pra. 

In  Billingslea  v.  Ware  (Ala.)  supra, 
a  bill  was  filed  which  sought  to  open 
a  settlement  of  partnership  accounts 
between  the  parties,  and  to  cancel  a 
mortgage  given  by  the  complainant  to 
secure  the  payment  of  his  notes  for 
the  balance  found  against  him  on  the 
settlement.  The  alleged  grounds  of 
relief  against  the  settlement  were  the 
complainant's  mental  incapacity  and 
physical  debility  at  that  time,  which 
rendered  him  unable  properly  to  con- 
duct the  settlement  on  his  part,  and  of 
which  the  other  parties  took  undue  ad- 
vantage, and  errbrs  and  mistakes  to 
his  prejudice,  which  occurred  on  the 
settlement.  It  was  held  that  the  com- 
plainant showed  no  sufficient  reason 
for  getting  aside  the  compromise,  the 
court  stating  that,  when  a  settlement 
is  made  between  parties  dealing  at 
arm's  length,  it  will  not  be  opened  in 


equity  on  proof  of  error  or  mistakes 
when  it  appears  that  both  parties 
knew  of  the  amount  stated,  and  it  was 
subsequently  reduced  by  compromise 
in  favor  of  the  complaining  party. 

In  Branger  v.  Chevalier  (1858)  9 
CaL  353,  it  appeared  that  a  stated  ac- 
count had  been  signed  by  the  parties 
as  partners,  by  which  the  plaintiffs 
were  shown  to  be  indebted  to  the  de- 
fendants. To  secure  the  payment  of 
this  indebtedness,  the  plaintiffs  ex- 
ecuted to  the  defendants  a  mortgage. 
The  bill  in  the  case  at  bar  was  filed 
to  have  the  stated  account  decreed  to 
be  null  and  void,  alleging  that  certain 
items  therein  were  incorrect,  The 
trial  court  set  aside  the  account,  and 
directed  an  account  to  be  taken  de 
novo.  On  appeal,  this  was  held  to  be 
erroneous,  the  appellate  court  holding 
that,  while  stated  accounts  could  be 
opened  and  the  whole  account  taken 
de  novo  for  gross  mistake,  this  could 
be  done  only  where  the  gross  error 
affected  all  the  items,  and  when,  as  in 
the  case  at  bar,  a  mistake  affected 
only  a  portion  of  the  items,  the  stated 
account  would  be  permitted  to  stand. 

In  Gage  v.  Parmelee  (1877)  87  111. 
S29,  a  bill  in  equity  filed  to  set  asi(}e  a 
settlement  between  the  parties  on  the 
dissolution  of  the  copartnership  be- 
tween them,  the  general  charge  was 
tiiat  the  defendant  took  an  unjust  ad- 
vantage of  the  necessitous  and  dis- 
tressing circumstances  in  which  the 
complainant  was  placed,  and  demand- 
ed imperatively  a  dissolution  of  the 
firm  and  an  immediate  settlement  be- 
tween them ;  that  thereupon  a  hurried 
and  insufficient  examination  of  the 
books  was  made,  and  the  defendant 
presoited  to  the  plaintiff  a  statement 
of  account,  showing,  as  the  defendant 
represented,  that  the  complainant's  in- 
terest in  the  concern  was  about  $15,- 
000;  and  on  the  hypothesis  that  such 
was  the  true  showing,  and  on  the  de- 
mand of  the  defendant  that  he  should 
immediately  do  so,  the  complainant  en- 
tered into  the  agreement  of  dissolution 
and  settlement  for  the  grossly  Inade- 
quate consideration  therein  stated. 
The  court  below,  on  final  hearing,  dis- 
missed the  bill,,  and  the  complainant 
appealed.   In  affirming  the  decree  of 
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the  court,  it  was  said:  "If  the  settle- 
ment is  to  be  taken  as  made  upon  the 
basis  of  a  stated  account,  it  must  be 
held  conclusive,  unless  the  case  be 
brought  by  the  proof  within  the  doc- 
trine as  laid  down  in  1  Story,  Eq.  Jur. 
§  523:  'But  if  there  has  been  any  mis- 
take, or  omission,  or  accident,  or  fraud, 
or  undue  advantage,  by  which  the 
account  stated  is  in  truth  vitiated,  and 
the  balance  is  incorrectly  fixed,  a  court 
of  equity  will  not  suifer  it  to  be  con- 
clusive upon  the  parties,  but  will  al- 
low it  to  be  opened  and  re-examined.* 
.  .  .  The  settlement  here,  and  the 
agreement  in  writing,  under  the  hands 
and  seals  of  the  parties,  appear  to 
have  been  fairly  and  deliberately 
made.  Such  transactions  should  not 
be  lightly  set  aside.  We  think  no  suf- 
ficient ground  has  been  shown  for  set- 
ting them  aside  in  this  case.  The  al- 
legations of  the  bill  we  do  not  find  to 
be  sustained  by  the  proofs,  and  the  de- 
cree dismissing  the  bill  must  be  af- 
firmed." 

Similarly,  In  Peteet  v.  Crawford 
(1876)  61  Miss.  43.  the  parties  to  the 

action  constituted  a  copartnership, 
and  on  the  termination  of  the  partner- 
ship the  parties  mutually  adjusted 
their  accounts.  The  plaintiffs  charged 
fraud  in  the  making  of  the  settlement, 
and  asked  to  have  it  annulled.  Both 
parties  testified  that  the  business  was 
profitable,  yet  by  the  settlement  Peteet 
was  a  heavy  loser  and  Crawford  was 
a  large  gainer.  According  to  the  rec- 
ord, an  item  of  over  ?600  was  wholly 
omitted  from  the  settlement,  and  this 
omission  was  without  explanation. 
All  the  accounts  and  statements  were 
80  unintelligibly  presented  as  tQ  ren- 
der a  satisfactory  balance  sheet  out 
of  the  question.  In  holding  that  the 
settlement  should  have  been  reopened 
and  the  accounts  restated,  the  court 
said:  "Mere  errors  alone  will  not  'al- 
ways' lead  to  the  opening  and  restat- 
ing of  accounts  (Parson,  Partn.  613)  ; 
but  even  when  there  is  an  agreement 
that  closed  accounts  shall  not  be 
opened  for  error  after  the  death  of  the 
parties,  or  after  a  fixed  period,  a  court 
of  equity  will  open  and  restate  the 
account  for  fraud,  or  great  danger  of 
fraud  (ibid.) ;  and  in  case  of  such 


an  agreement,  even  after  the  death  of 

the  parties,  or  long  acquiescence,  a  set* 
tlement  would  be  opened  and  the  ac- 
count restated,  for  an  important  er- 
ror.  Ibid.  When  there  is  'danger*  of 
fraud,  or  when  the  accounts  have  been 
made  up  by  parties  having  unrestrict- 
ed power,  and  acting  under  strong  per- 
sonal interest,  a  long  acquiescence 
will  not  establish'  a  settlement  beyond 
the  reach  of  inquiry.  .  .  .  And  the 
settlement  is  good  for  nothing  if,  ei- 
ther from  the  collusion  of  the  parties 
or  from  the  circumstances  under 
which  it  takes  place,  it  is  proved  in  a 
court  of  equity  that  the  transaction 
was  not  80  fairly  and  so  fully  under- 
stood between  the  parties,  either  from 
the  confusion  in  which  it  was  involved, 
or  from  misrepresentation  made  on  the 
one  side  or  the  other,  as  it  ought  to 
have  been,  and  that  injustice  has  been 
done  on  either  side.  Clearly,  in  the 
case  at  bar,  the  settlement  should  have 
been  opened  and  the  accounts  re- 
stated." 

In  Wilde  v.  Jenkins  (1884)  4  Paige 
(N.  Y.)  481,  it  was  said  by  the  court: 
"I  am  also  satisfied  from  the  examina- 
tion of  the  books,  and  from  the  other 
evidence  in  the  case,  that  both  parties 
then  understood  it  to  be  a  full  and 
final  adjustment  of  the  partnership 
concerns  up  to  that  time.  It  must, 
therefore,  require  very  strong  and 
conclusive  evidence  of  error  or  mis- 
take to  induce  the  court  to  open  the 
accounts  or  go  back  beyond  the  ad- 
justment thereof  in  June,  1827.  The 
modes  of  keeping  accounts  are  so  va- 
rious that  it  is  difficult  for  third  per- 
sons to  understand  them,  in  many  cas- 
es, with  all  the  lights  which  tiie  evi- 
dence in  a  cause  can  throw  upon  re- 
cent transactions.  The  practice  of 
opening  accounts,  therefore,  which  the 
parties  who  could  best  understand 
them  have  themselves  adjusted,  is  not 
to  be  encouraged.  And  it  should  never 
be  done  upon  a  mere  allegation  of  er^ 
rors,  supported  by  doubtful,  or  even 
by  probable  testimony  only;  especial- 
ly where  the  parties  to  the  settlement 
stood  upon  terms  of  perfect  equality, 
so  that  there  could  be  no  pretenss  of 
fraud  or  Imposition  practised  by  one 
party  upon  another." 
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til.  Am  between  banlc  and  depositor. 

The  statement  of  account  resulting 
from  the  balance  of  a  pass  book  and 
the  retention  of  the  book  and  canceled 
checks  by  the  depositor,  without  objec- 
tion, is  within  the  general  rules  here- 
tofore laid  down,  being  subject  to  be 
opened  for  fraud  or  mistake,  but  bind- 
ing unless  fraud  or  mistake  is  shown. 

United  States.— First  Nat.  Bank  v. 
Whitman  (1877)  94  U.  S.  343,  24  L.  ed. 
229. 

C<dorado.  —  St  Louis  Lager  Beer 
Bottling  Co.  V.  Colorado  Nat.  Bank 
(1884)  8  Colo.  70,  5  Pac.  800. 

Illinois.  —  Peddicord  v.  Connard 
(1877)  85  111.  102;  Rettig  v.  Southern 
Illinois  Nat.  Bank  (1909)  147  111.  App. 
193. 

Iowa. — Schoonover  t.  Osborne  Bros. 
(1899)  108  Iowa,  463,  79  N.  W.  268. 

Maryland.  —  Hardy  v.  Chesapeake 
Bank  (1879)  61  Md.  562,  34  Am.  Rep. 
325. 

Hasaachusetts. — See  Union  Bank  v. 
Knapp  (1826)  3  Pick.  96,  15  Am.  Dec. 
181. 

Missouri.  —  Kenneth  Invest.  Co.  v. 
National  Bank  (1902)  96  Mo.  App. 
126,  70  S.  W.  173. 

New  York.  —  Weisser  v.  Denison 
(1854)  10  N.  y.  68,  61  Am.  Dec.  731; 
Harley  v.  Eleventh  Ward  Bank,  7  Daly, 
476;  Hutchinson  v.  Market  Bank 
(1867)  48  Barb,  302;  Welsh  v.  German 
American  Bank  (1878)  73  N.  Y.  42^, 
29  Am.  Rep.  175;  Shlpman  v.  Bank  of 
State  (1891)  126  N.  Y.  318,  12  L.RJV. 
791,  22  Am.  St.  Rep.  821,  27  N.  E.  371. 

Pennsylvania.  —  Greenhalgh  Co.  v. 
Farmers'  Nat.  Bank  (1910)  226  Pa. 
184,  134  Am.  St.  Rep.  1016,  75  Atl.  260, 
18  Ann.  Cas.  330. 

Tennessee.  —  Fourth  Nat.  Bank  v. 
Stahlman  (1915)  132  Tenn.  367.  L.RA. 
1916A,  668,  178  S.  W.  942. 

Where  a  depositor  fails  to  examine 
his  pass  book  within  a  reasonable 
time  after  the  same  has  been  balanced 
by  the  bank  and  returned  to  him,  he 
will  not  be  estopped  from  showing  er- 
ror in  his  account,  but  his  neglect  will 
place  the  burden  on  him  to  show  that 
the  balance  as  returned  is  not  correct. 
Rettig  T.  Southern  Illinois  Nat.  Bank 
(IIL)  supra,  wherein  the  court  said: 
**Whi\e  we  cannot  hold  that  there  is  no 


evidence  in  this  record  tending  to 
prove  that  the  balances  shown  and  re- 
tamed  to  appellee  in  her  pass  book 
were  not  correct,  it  does  appear  to  us 
that  she  has  fallen  quite  short  of  dis- 
charging the  full  burden  which  the 
law  in  such  cases  imposes  upon  her, 
especially  as  to  some  of  the  Items  em- 
braced in  her  claim  and  in  the  verdict 
returned  by  the  jury.  To  our  minds 
the  weight  of  the  evidence  so  greatly 
preponderates  in  favor  of  the  correct- 
ness of  the  balances,  as  stated  in  the 
pass  book,  as  to  make  it  our  duty  to 
reverse  the  judgment  of  the  trial  court 
and  remand  the  case." 

This  rule  was  applied  in  First  Nat 
Bank  v.  Whitman  (U,  S.)  supra,  an 
action  brought  by  the  payee  of  a  check 
against  the  bank  on  which  the  check 
had  been  drawn.  The  evidence  showed 
that  the  indorsement  of  the  payee  had 
been  forged  and  the  check  paid  by  the 
bank  to  a  stranger.  Prior  to  the  dis- 
covery of  the  check  with  the  forged 
indorsement,  the  bank  rendered  a 
statement  to  the  drawer  of  the  check 
and  returned  the  check  in  question.  It 
was  claimed  that  this  created  a  privity 
of  contact  between  the  payee  and  the 
drawee,  as  in  the  statement  rendered 
the  check  was  entered  to  the  credit  of 
the  bank.  It  was  held  that  the  state- 
ment created  no  different  relation  be- 
tween the  bank  and  the  payee,  and  was 
not  conclusive.  The  court  said:  "It 
comes  to  this,  then,  that  upon  a  set- 
tlemMit  of  accounts  between  them,  a 
credit  was  by  mistake  allowed  to  the 
bank  to  which  it  was  not  entitled.  The 
law  is  that  neither  party  is  to  be  bene- 
fited or  to  be  injured  by  the  mistake. 

The  bank  must  refund  the  amount 
by  handing  over  the  sum,  or  by  credit- 
ing the  same  to  Mr.  Spinner  in  his 
next  account.  Mistakes  in  bank  ac- 
counts are  not  uncommon.  They  oc- 
cur both  by  unauthorized  or  pretended 
payments,  as  well  as  by  the  omission 
to  give  credit  for  sums  deposited. 
When  discovered,  the  mistake  must  be 
rectified,  and  an  ordinary  writing  up 
of  a  bank  book,  with  a  return  of  vouch- 
evB  or  a  statement  of  accounts,  pre- 
cludes no  one  from  ascertaining  the 
truth  and  claiming  its  benefit.  .  .  , 
We  cannot  perceive  that  such  a  mis- 
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taken  recognition  of  the  validity  of 
the  payment  of  this  check  can  create 
an  additional  or  different  contract  be- 
tween the  bank  and  the  owner  of  the 
draft" 

So»  in  Hutchinson  v.  Market  Bank 
(1867)  48  Barb.  (N.  Y.)  302,  it  was 
said:  "The  result  is  that  a  stated 
account  never  gives  to  a  party  claim- 
ing under  it  the  benefit  of  an  abso- 
lute estoppel,  and  in  practical  effect 
gives  him  little  more  than  these  two 
advantages:  (1)  When  the  question 
arises  upon  the  pleadings,  the  court 
has,  in  some  instances,  in  grafting 
permission  to  amend  or  reply,  some 
equitable  control  over  the  power  of 
opening  the  accounts.  (2>  When  the 
question  arises  upon  the  trial,  the  par- 
ty impeaching  the  account  has  the  af- 
firmative of  the  issue,  and  the  burden, 
and  sometimes  an  oppressive  burden, 
of  proof.  These  are  considerable  ad- 
vantages, but  they  come  very  far  ^ort 
of  placing  the  adverse  party  under  the 
bar  of  an  absolute  estoppel." 

In  Shipman  v.  Bank  of  State  (1891) 
126  N.  y.  318,  12  L.R.A.  791,  22  Am, 
St.  Rep.  821,  27  N.  E.  371,  it  was  held 
that  the  statement  of  an  account  by 
the  defendant  to  the  plaintiffs  from 
time  to  time,  the  balancing  of  the 
bank  pass  book,  and  the  return  of  t^e 
same  to  the  plaintiffs  with  the  vouch- 
ers, including  the  checks  in  contro- 
versy with  the  forged  indorsements 
thereon,  constituted  no  obstacle  to  the 
maintenance  of  an  action  by  the  plain- 
tiffs, as  they  were  ignorant  of  the 
facts  and  circumstances  under  which 
the  checks  were  issued  and  put  in  cir- 
culation; that  an  account  thus  stated 
could  always  be  opened  on  proof  of 
mistake  or  fraud;  and  that  the  only 
effect  of  the  plaintiffs'  silence  as  to 
the  correctness  of  the  account  ren- 
dered by  the  defendant  was  to  put  on 
them,  in  the  case  at  bar,  the  burden 
of  showing  that  the  account  as  stated 
was  the  result  of  fraud  or  mistake,  a 
burden  which  they  had  fully  assumed 
and  met. 

The  omission  by  a  bank  from  a  state- 
ment called  for  by  its  debtor,  of  an 
item  of  interest,  does  not  estop  the 
bank  from  enforcing  payment  of  the 
interest  on  discovering  the  mistake. 


Fourth  Nat.  Bank  v.  Stahlman  (1915) 
182  Tenit  367,  L.R.A.1916A,  568,  178 
S.  W.  942. 

Weisser  v.  Denison  (1854)  10  N.  Y. 
68,  61  Am.  Dec.  731,  was  an  action  to 
recover  an  alleged  balance  of  account 
arising  from  deposits  made  by  the 
plaintiff's  intestate  in  the  defeodant's 
bankf  and  the  bank  sought  to  charge 
the  amouiit  with  a  large  number  of 
checks  which  purported  to  have  been 
drawn  by  the  plaintiff's  intestate  on 
the  bank.  The  checks  had  been  forged 
by  the .  confidential  clerk  of  tlie  de- 
positor, and  the  forgeries  extended 
through  a  period  of  about  six  months. 
During  this  time  the  bank  book  of  the 
intestate  had  been  written  up  several 
times,  and  the  amounts  of  the  forged 
checks  were  debited  thereon,  and  the 
book  and  the  vouchers  were  returned 
by  the  bank,  the  clerk  transacting  the 
business  with  the  bank,  and  receiving 
on  each  occasion,  except  one,  the  book 
and  the  canceled  vouchers.  It  was  not 
claimed  that  the  plaintiff's  intestate, 
after  he  had  knowledge  of  the  forger;, 
did  any  act  making  the  check  his  own, 
but  it  was  claimed  that  the  account  be- 
tween the  bank  and  the  depositor  be- 
came a  stated  account  by  the  ejtries 
in  the  bank  book  and  striking  a  bal- 
ance, and  the  return  of  the  book  witli 
the  vouchers;  and  also  that  the  de- 
positor, by  neglecting  to  examine  the 
checks  and  the  bank  account  on  the 
I'eturn  of  the  bank  book,  adopted  the 
checks  as  his  own.  The  court,  while 
admitting  that  the  account  became,  by 
the  omission  of  the  depositor  to  ex- 
amine the  bank  book  and  vouchers,  an 
account  stated,  held  that  it  might  be 
impeached  by  evidence  of  fraud  or 
mistake,  and  that  this  defense  was  de- 
feated by  proof  of  the  forgery.  It  was 
said:  "But  a  stated  account  is  liable 
to  be  opened  by  evidence  of  fraud  or 
of  mistake;  and  when  the  payments 
represented  by  the  checks  in  question 
were  sworn,  by  Weisser's  representa- 
tives, not  to  have  been  made  to  him. 
or  by  his  order  or  authority,  the  proof 
of  payment  afforded  by  the  stated  ac- 
count was  overtiirown,  and  Weiss»^s 
right  to  the  money  remained  unaffect- 
ed." See  to  tiie  same  effect,  Welsh  v. 
German  American  Bank  (1878)  78  N. 
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t.  424.  29  Am.  Rep.  176;  Ruch 
Fricke  (1857)  28  Pa.  241. 

In  Peddicord  v.  Connard  (1877)  86 
III.  102,  the  evidence  showed  that  the 
plaintiff  opened  a  deposit  account  with 
the  defendants,  and  from  time  to  time, 
as  he  required  the  use  of  money, 
cheeked  on  the  defendants  for  such 
sams  as  he  needed.  When  his  deposits 
were  nhausted,  he  applied  to  them  for 
permission  to  overdraw  his  account, 
which  privilege  was  always  granted  as 
requested.  He  thus,  at  various  times, 
overdrew  from  a  few  dollars  to  over 
seventeen  thousand,  before  making  his 
account  good.  The  defendant  charged 
interest  on  the  sums  thus  overdrawn 
until  the  account  was  made  good,  and 
a  balance  was  then  stmck,  and  the 
bank  book  of  the  plaintiff  was  written 
up  and  handed  to  him,  and  his  checks 
were  surrendered.  In  the  case  at  bar 
the  plaintiff  attempted  to  raise*  the 
question  that  the  interest  charged  was 
usnrioiui.  In  disposing  of  this  point, 
the  coart  said :  "The  evidence  shows 
that  when  he  asked  and  obtained  per- 
mission to  overdraw,  he  promised  to 
pay  when  he  made  sales  and  received 
returns,  and  when  he  thus  received 
funds  he  deposited  them,  and  left  his 
bank  book  to  have  it  written  up,  and 
when  the  bank  did  so  he  was  charged 
wiih  the  mon^  overdrawn,  witii  the 
interest,  and  having  treated  it  as  set- 
tlement and  payment,  after  such  a 
lapse  of  time  he  cannot  be  permitted 
to  question  these  settlements,  and  to 
claim  to  recover  interest^  although  it 
may  be  usurious,  thus  voluntarily  paid 
and  acquiesced  in." 

In  Hardy  v.  Chesapeake  Bank 
(1879)  61  Md.  662.  34  Am.  Rep.  326, 
it  was  held  that  where  a  bank  account 
was  balanced  in  a  bank  book,  and  the 
bank  book  and  canceled  checks  were 
returned  to  the  depositor  after  the 
lapse  of  a  reasonable  time,  without  ob- 
jection beijig  made,-  the  presumption 
arose  that  the  account  was  correct. 
The  court  added,  however,  that  the 
presumption  was  only  prima  facie  evi- 
dence, and  was  liable  to  be  rebutted 
by  showing  that  the  error  or  fraud 
complained  of  was  not  discoverable  by 
the  exercise  of  reasonable  care  and 
diligence. 

11  A.L.B.— 4t9. 


IF.  Aa  Itetireen  peraona  fn  fidtieiarif  re- 

While  the  general  rule  that  a  stated 

account  is  binding  except  in  case  of 
fraud  or  mistake  applies  to  persons  in 
a  fiduciary  relation,  it  has  been  held 
that  such  accounts  will  be  more  read- 
ily opened  than  others. 

United  States.  —  Harden  v.  Gordon 
(1823)  2  Mason,  541,  Fed.  Caa.  No. 
6,047. 

Alabama.  —  Rembert  v.  Brown 
(1850)  17  Ala.  667;  PauUing  v.  Creagh 
.  (1875)  54  Ala.  646;  Moses  Bros.  v. 
Noble  (1888)  86  Ala.  407,  6  So.  181. 

California.  —  Vance  v.  Supreme 
Lodge,  F.  B.  (1911)  15  Cal.  App.  178, 
114  Pac.  83. 

Illinois.— Gruby  v.  Smith  (1883)  13 
II],  App.  43;  Hopkinson  v.  Jones 
(1888)  28  III.  App.  409. 

New  York.  —  Philips  v.  Belden 
(1833)  2  Edw.  Ch.  1;  Young  v.  Hill 
(1876)  67  N.  Y.  162,  23  Am.  Rep.  99. 

Oregon.— Hoyt  v.  Clarkaon  (1892) 
23  Or.  51,  31  Pac.  198. 

South  Carolina.  —  McDow  v.  Brown 
(1870)  2  S.  C.  95. 

In  Hoyt  V.  Clarkson  (Or.)  supra,  a 
suit  in  equity  brought  against  an 
agent  by  his  principal  for  an  account- 
ing of  alleged  business  transactions 
covering  a  period  of  about  eight  years, 
it  was  shown  that  the  parties  entered 
into  an  agreement  whereby  the  defend- 
ant was  to  take  full  charge  and  con- 
trol of  the  plaintiff's  stock,  consisting 
of  horses,  mules,  and  cattle,  and  of  cer- 
tain ranches  then  in  possession  of  the 
plaintiff,  it  being  understood  that  the 
defendant,  as  such  agent,  was  to  sell 
the  increase  of  the  stock  and  pay  the 
expenses  of  carrying  on  the  business 
out  of  the  proceeds  of  the  sale  and 
other  money  furnished  by  the  plain- 
tiff. For  his  services  in  conducting 
and  managing  the'  business,  the  de- 
fendant was  to  receive  the  sum  of  $40 
per  month.  The  plaintiff  in  his  com- 
plaint alleged  fraudulent  transactions 
and  a  refusal  on  the  part  of  the  de- 
fendant to  account.  In  defense,  the 
defendant  pleaded  a  settlement  of  all 
business  transactions.  The  case  was 
tried  on  the  theory  that,  the  defend- 
ant having  pleaded  a  settlement,  the 
burden  rested  on  him  to  establish  it 
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by  a  preponderance  of  the  evidence. 
Entertaining  this  view,  the  trial  court 
permitted  Hie  plaintiff  to  put  the  de- 
fendant on  the  stand,  and  to  interro- 
gate him  fully  as  to  all  business  trans- 
actions between  the  parties  from  the 
beginning  of  the  defendant's  agency, 
without  pointing  out  or  claiming  that 
any  particular  matter  or  item  had 
been  left  out  of  the  settlement  by  mis- 
take, fraud,  or  otherwise.  The  court 
held  tiiat  the  plaintiff  was  not  en- 
titled to  open  the  account  for  exami- 
nation, and  could  not  prove  errors  and 
mistakes,  without  specifying  in  what ' 
such  errors  or  mistakes  consisted.  It 
was  said:  "While  it  is  true  that  a 
coart  of  equity  will  more  readily  open 
and  examine  a  settled  account  between 
parties  standing  in  fiduciary  r^ation 
than  others,  and  even  sometimes  en- 
tirely disregard  such  settlement  when 
such  parties  are  not  on  an  equal  foot- 
ing in  settling  such  account,  yet  when 
a  settlement  of  account  has  been  de- 
liberately made,  and  a  note  voluntarily 
given  for  an  ascertained  balance,  it 
will  not  re-examine  such  accounts  and 
grant  relief,  except  on  precise  allega- 
tions of  such  errors  or  mistakes,  and 
clear  and  satisfactory  proof  of  the 
eame." 

In  Gruby  v.  Smith  (111.)  supra,  suit 
was  brought  by  an  attorney  to  recover 
for  legal  services.  During  the  course 
of  the  trial,  the  following  instruction 
was  given:  *'The  jury  are  instructed 
that  in  an  action  upon  an  account 
stated,  the  original  form  or  evidence 
of  the  debt  is  immaterial,  for  the  stat- 
ing of  the  account  changes  the  char- 
acter of  the  cause  of  action  and  is  in 
the  nature  of  a  new  undertaking.  The 
action  is  founded  not  upon  the  origi- 
nal contract,  but  upon  the  promise  to 
pay  the  balance  ascertained;  if  the 
jury  find  from  the  evidence  that  there 
were  accounts  rendered  by  both  par- 
ties to  this  suit,  the  one  to  the  other, 
and  a  balance  agreed  upon  in  favor  of 
the  plaintiff,  and  a  promise  made  by 
the  defendant  to  pay  the  balance,  then 
you  must  find  for  the  plaintiff,  not  ex- 
ceeding the  amount  so  agreed  upon 
and  promised."  This  instruction  was 
held  to  be  wrong  and  misleading,  first, 
because  it  told  the  jury  in  effect  that 


the  alleged  extortionate  character  of 
the  plaintiff's  charges  was  entirely 
immaterial  and  that  the  accoant 
stated  was  absolutely  conclusive,  and, 
secondly,'  because,  while  purporting  to 
give  the  jury  all  the  elements  nec«fr- 
sary  to  a  recovery,  it  wholly  omittei 
any  reference  to  the  relation  of  attor- 
ney and  client,  and  the  neeessify  that 
the  client  should  be  fully  and  fairly 
informed  in  re9pect  to  the  material 
facts  in  order  to  be  bound  by  the  ac- 
count stated.  See  to  the  same  effect, 
Hopkinson  v.  Jones  (IlL)  supra. 

In  Vance  v.  Supreme  liOdge,  F.  B. 
(1911)  15  Cal.  App.  178,  114  Psc.  83. 
the  evidence  showed  that  the  plaintiff 
was  employed  by  the  defendant  as  an 
organizer,  and  his  compensation  was 
on  a  percentage  basis  of  fees  collected 
from  members  of  the  defendantfs  or- 
ganization. During  the  period  of  hia 
service,  a  statement  was  sent  him  each 
month  from  the  ofiice  of  the  supreme 
secretary,  showing  what  moneys  were 
due  him.  This  action  was  brought  to 
recover  moneys  due  the  plaintiff,  be 
alleging  that  the  statements  rendered 
to  him  after  a  certain  date  were  in- 
correct. It  was  held  that,  while  the 
statement  furnished  by  the  d^endant 
was  an  account  stated,  it  was  not  con- 
clusive as  to  the  plaintiff,  since  a  con- 
fidential relation  existed  between  the 
parties.  The  court  said:  "Necessa- 
rily, plaintiff  was  obliged  to  rely  upon 
the  records  kept  by  defendant  for  his 
information  as  to  what  commissions 
he  was  entitled  to  on  account  of  as- 
sessments collected.  He  might,  it  ia 
true,  as  the  evidence  shows,  have  ex- 
amined the  books  himself,  but  he  was 
not  required  so  to  do,  because  the  de- 
fendant proposed  by  its  action  in  that 
regard  taken  to,  and  it  did  pretend  to, 
furnish  him  statements  of  what  its 
books  showed,  and  these  statements 
plaintiff  undoubtedly  had  the  right  to 
assume  correctly  represented  the 
facts.  The  case  presented  is  not  one 
where  the  parties  are  to  be  considered 
as  dealing  at  arm's  length,  but  one 
where,  because  of  the  existence  of  a 
confidential  relation,  neither  party 
could,  without  incurring  liability 
therefor,  misrepresent  to  the  other  any 
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eoBdition  which  it  was  important  for 
the  other  party  to  be  advised  of." 

Where  an  account  is  stated  between 
a  principal  and  agent,  a  court  of  equi- 

will  interfere  and  open  the  account 
on  proof  of  fraud,  or  on  evidence  that 
the  principal  has  been  taken  advantage 
of  by  his  agent.  Rembert  v.  Brown 
(1860)  17  Ala.  667. 

In  Harden  v.  Gordon  (1823)  2  Ma- 
flon,  Ml.  Fed.  Cas.  No.  6,047,  it  ap- 
peared that  a  contract  waa  entered  in- 
to between  the  master  of  a  ship  and 
the  plaintiff,  a  seaman.  •  Annexed  to 
>n  account  which  had  been  rendered 
to  the  plaintiff  wa»  a  receipt,  admit- 
ting the  payment  of  the  balance  stated. 
The  court  held  that,  while  this  had  the 
effect  vt  an  account  stated,  such  an 


instrument  was  only  prima  facie  evi- 
dence of  its  correctness,  and  subject 
to  be  overthrown  by  counter  proof 
from  the  plaintiff.  It  was  said :  "Now 
a  stated  account  is  liable  to  be  im- 
peached; and  in  a  fit  case  the  party 
is  admitted  to  surcharge  and  falsify 
it.  If  errors  and  mistakes  are  appar- 
ent on  the  face  of  it,  or  the  party 
comes  with  a  strong  case,  recent! 
facto,  courts  dealing  in  equities  are 
in  the  constant  habit  of  affording  re- 
lief. And,  what  presses  with  more 
force  on  the  present  occasion,  there 
are  situations  of  peculiar  influence 
and  confidence  between  the  parties,  in 
which  the  opening  of  settled  accounts 
is  very  reluctantly  refaaed,  and  very 
easily  permitted."  E.  G.  B. 


YORK  MANUFACTURING  COMPANY,  Plff.  in  Err., 

V. 

V.  B.  COLLEY  et  al. 

Vntted  States  Su|>reme  Court  "May  20,  i0i8, 
(247  U.  S.  21,  62  li.  ed.  963,  38  Sup.  Ct  Rep.  480.) 

Cemmerce  —  state  rcgrulation  —  erecting  ice  plant. 

A  provision  in  a  contract  of  sale  of  an  artificial  ice  plant  by  which  the 
foreign  corporate  seller  agreed  to  furnish  an  engineer  who  should  assemble 
sad  erect  the  machinery  at  the  point  of  destination,  and  should  make  a 
practical  efficiency  test  before  complete  delivery,  is  rdevant  and  appro- 
priate to  the  interstate  sale  of  the  machinery,  and,  therefore,  does  not 
justify  the  courts  of  the  state  to  which  the  machinery  was  shipped  in  re- 
fiuuQg  to  enforce  payment  of  the  purchase  price,  on  the  theory  that  the 
eorporation  was  doing  local  business  in  the  state  without  having  first 
secured  the  permit  made  by  a  state  statute  a  condition  precedent  to  the 
rif^t  to  sue  in  the  local  courts. 

[See  note  on  this  question  begimiing  on  page  614.] 

(Pitney,  J.,  dissents.) 


Error  to  the  Court  of  Civil  Appeals  for  the  State  of  Texas  to  review  a 
judgment  affirming  a  judgment  of  the  District  Court  for  Wilson  County 
in  favor  of  defendant  in  an  action  brought  to  recover  an  amount  alleged 
to  be  due  under  a  contract  of  sale.  Reversed.  ' 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  N.  C.  Abbott,  for  plaintiff  in  Carolina.  187  U.  S.  622,  47  L.  ed.  336, 
error:  23  Sup.  Ct.  Rep.  229;  Rearick  v.  Penn- 

This  case  is  governed  by  the  prin-  sylvania,  203  U.  S.  507,  51  L.  ed.  295, 
ciples  laid  down  la  Caldwell  v.  North    27  Sup.  Ct.  Rep.  159;  Dozier  v.  Al- 
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abama,  218  U.  S.  124.  54  L.  ed.  965,  28 
L.R.A.(N.S.)  264,  30  Sup.  Ct.  Rep.  649. 

The  fact  that  goods  are  shipped  into 
the  state,  either  direct  to  the  buyer  or 
to  agents  of  the  seller  for  delivery,  and 
such  asrents  come  into  the  state  to  se- 
cure delivery,  does  not  change  the  na- 
ture of  an  interstate  transaction. 

Rearick  v.  Pennsylvania.  203  U.  S. 
507,  51  h.  ed..295,  27  Sup.  Ct.  Rep.  159; 
Caldwell  v.  North  Carolina.  187  U.  S. 
622,  47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229; 
Dozier  v.  Alabama,  218  U.  S.  124,  54  L. 
ed.  965,  28  L.R.A.CN.S.)  264,  30  Sup. 
Ct.  Rep.  649;  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Co.  84  C.  C.  A. 
167,  156  Fed.  1,  212  U.  S.  577,  58  L.  ed. 
658,  29  Sup.  Ct.  Rep.  686;  Loverin  &  B. 
Co.  V.  Travis,  135  Wis.  822,  115  N.  W. 
829 ;  Rock  Island  Plow  Co.  v.  Peterson, 
93  Minn.  366,  101  N.  W.  616. 

No  counsel  appeared  for  defendants 
in  error. 

Mr.  Chief  Justice  White  delivered 
the  opinion  of  the  court: 

The  York  Manufacturing  Com- 
pany, a  Pennsylvania  corporation, 
sued  for  the  amount  due  upon  a  con- 
tract for  the  purchase  of  ice  manu- 
facturing machinery  and  to  foreclose 
a  lien  upon  the  same.  By  answer 
the  defendants  alleged  that  the 
plaintiff  was  a  foreign  corporation^ 
that  it  maintained  an  office  and 
transacted  business  in  Texas  with- 
out having  obtained  a  permit  there- 
tor,  and  was  hence,  under  Texas 
statutes,  not  authorized  to  prosecute 
the  suit  in  the  courts  of  the  state, 
and  a  dismissal  was  prayed.-  In 
reply  the  ^lainti£f  averred  that  the 
contract  sued  on  was  interstate  com- 
merce, and  that  the  state  statute,  if 
held  to  apply,  was  repugnant  to  the 
commerce  clause  of  the  Constitution 
of  the  United  States.  At  the  .trial  it 
was  shown  without  dispute  that  the 
contract  covered  an  ice  plant  guaran- 
teed to  produce  3  tons  of  ice  a  day, 
consisting  of  gas  compression 
pumps,  a  comforessor,  ammonia  con- 
densers, freezing  tank  and  cans, 
evaporating  coils,  a  brine  agitator, 
and  other  machinery  and  accesso- 
ries, including  apparatus  for  utiliz- 
ing exhaust  steam  for  making  dis- 
tilled water  for  filling  the  ice  cans. 
These  parts  of  machinery,  it  was 
provided,  were  to  be  shipped  from 
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Pennsylvania  to  the.point  of  delivery 
in  Texas,  and  were  there  to  be  erect- 
ed and  connected.  This  work,  it  was 
stipulated,  was  to  be  done  under  the 
supervision  of  an  engineer  to  be  sent 
by  the  York  Manufacturing  Com- 
pany, for  whose  services  a  fixed  per 
diem  charge  of  $6  was  to  be  paid  by 
the  purchasers,  and  who  should  have 
the  assistance  of  mechanics  fur- 
nished by  the  purchasers,  the  super- 
vision to  include  not  only  the  erec- 
tion but  the  submitting  of  the 
machinery  to  a  practical  teat  in 
operation  before  the  obhgation  to 
finally  receive  it  would  arise.  It  was, 
moreover,  undisputed  that  these  pro- 
visions were  carried  out ;  that  aboat 
three  weeks  were  consumed  in  erect- 
ing the  machinery  and  about  a  week 
in  practically  testing  it,  when,  after 
a  demonstration  of  its  successful 
operation,  it  was  aco^ed  by  the 
purchasers. 

The  trial  court,  not  doubting  that 
the  contract  of  sale  was  interstate 
commerce,  nevertheless  concluding 
that  the  stipulation  as  to  superviswn 
by  an  engineer  to  be  sent  by  the  sell- 
er was  intrastate  commerce  and 
wholly  separable  from  the  interstate 
transaction,  held  that  the  seller,  by 
carrying  out  that  provision,  had  en- 
gaged in  local  business  in  the  state, 
and  as  the  permit  required  1^  the 
st^te  statutes  had  not  been  secured, 
gave  effect  to  the  statutes  and  dis- 
missed the  suit.  The  case  is  here  to 
review  the  action  of  the  court  below 
sustaining  such  conclusion,  its  judg- 
ment being  that  of  the  court  of  last 
resort  of  the  state,  in  consequence  of 
the  refusal  of  the  supreme  court  of 
the  state  to  allow  a  writ  of  error. 

Referring  to  a  previous  ruling  (A. 
Leschen  &  Sons  Rope  Co.  v.  Moser, 
—  Tex.  Civ.  App.  — ,  159  S.  W.  1018) 
in  which  it  had  held  that  the  per- 
formance by  a  con^ctor  of  the 
duty  of  supervising  the  construction 
of  a  complex  system  of  tramways 
did  not  constitute  a  doing  of  busi- 
ness within  the  state  because  it  was 
relevant  to  and  apart  of  the  main 
contract  for  the  material  from  which 
the  road  was  to  be  constructed, 
which  was  interstate  conmierce,  the 
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court  below  concluded  that  that  case 
had  been  by  it  mistakenly  decided 
and  therefore  should  be  overruled 
and  not  applied  in  this.  The  conclu- 
sion as  to  previous  error  committed, 
the  court  said,  was  persuasively  the 
result  of  the  ruling  in  Browning  v. 
Waycross,  233  U.  S.  16, 58  L.  ed.  828, 
34  Sup.  Ct.  Rep.  578,  which  it  treated 
as  here  conclusively  determining 
that  the  performance  of  the  con- 
tract for  the  supervision  by  the  en- 
gineer was  purely  intrastate  com- 
merce and  subject  to  be  treated  as 
such,  although  it  formed  a  part  of 
the  stipulations  of  the  principal  con- 
tract of  sale  conceded  to  be  inter- 
state commerce. 

But  we  are  of  opinion  this  decision 
was  erroneous,  whether  it  be  ex- 
amined from  the  point  of  view  of 
^^^^  what  was  assumed 

■late  revHlntloB  to  be  the  controlling 
-«r..ti».  tee      gflfgpt  of  tj^g  ruling 

in  the  Waycross 
Case,  or  whether  it  be  tested  by  the 
elementary  doctrines  as  to  what  con- 
stitutes interstate  commerce.  In  the 
first  place  the  Waycross  Case  con- 
e^ned  merely  the  right  of  the  city 
of  Waycross  to  collect  a  charge 
against  a  person  who  was  carrying 
on  a  business  of  erecting  lightning 
rods  as  the  agent  of  one  who  had 
sold  the  rods  in  another  state  and 
shipped  them  to  Waycross  under  an 
agreement,  after  their  arrival,  to 
erect  them.  The  case  turned  exclu- 
sively upon  the  nature  and  character 
of  the  business  of  erecting  lightning 
rods  and  the  relevant  or  appropriate 
relation  to  interstate  commerce  of  a 
stipulation  in  an  interstate  contract 
of  sale  of  such  rods,  providing  for 
their  erection  when  delivery  under 
the  sale  was  made.  As  it  was  de- 
termined that  the  business  of  erect- 
ing lightning  rods  bore  no  relevant 
or  appi'opriate  relation  to  the  con- 
tract made  for  the  sale  of  such  rods, 
it  was  decided  that  the  contract  for 
the  erection  of  the  rods  did  not  lose 
its  local  character  simply  because  it 
vas  made  a  part  of  an  interstate 
commerce  contract  for  the  sale  of 
the  rods,  any  more  than  would  a  con- 
tract for  materials  with  which  to 
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build  a  house  cause  the  building  of 
the  house  to  be  a  transaction  of  in- 
terstate commerce,  and  not  local 
business.  But  the  broad  distinction 
which  is  established  by  the  state- 
ment just  made  between  what  was 
decided  in  the  Waycross  Case  and 
the  question  here  presented  does  not 
rest  alone  upon  the  implication  re- 
sulting from  what  was  under  con- 
sideration in  that  case,  but,  more- 
over, expressly  results  from  the  fact 
that  in  the  Waycross  Case,  through 
abundance  of  precaution,  attention 
was  directed  to  the  fact  that  the  rul- 
ing there  made  was  not  controlling 
as  to  a  case  where  the  service  to  be 
done  in  a  state  as  the  result  of  an  in- 
terstate commerce  sale  was  essen- 
tially connected  with  the  subject- 
matter  of  the  sale;  that  is,  might  be . 
made  to  appropriately  inhere  in  the 
duty  of  performance.  233  U.  S.  23. 

As,  in  the  second  place,  since  the 
ruling  in  M'Culloch  v.  Maryland,  4 
Wheat.  316,  4  L.  ed,  579,  there  has 
been  no  doubt  that  the  interstate 
commerce  power  embraced  that 
which  is- relevant  or  reasonably  ap- 
propriate to  the  power  granted,  so 
also  from  such  doctrine  there  can  be 
no  doubt  that  the  right  to  make  an 
interstate  commerce  contract  in- 
cludes in  its  very  terms  the  righ-';  to 
incorporate  into  such  contract  pro- 
visions which  are  relevant  and  ap- 
propriate to  the  contract  made.  The 
only  possible  question  open,  there- 
fore, is.  Was  the  particular  provision 
of  the  contract  for  the  service  of  an 
engineer  to  assemble  and  erect  the 
machinery  in  question  at  the  point 
of  destination  and  to  practically  test 
its  efficiency  before  complete  deliv- 
ery relevant  and  appropriate  to  the 
interstate  sale  of  the  machinery? 
When  the  controversy  is  thus 
brought  in  last  analysis  to  this  Issue 
there  would  seem  to  be  no  room  for 
any  but  an  affirmative  answer.  Gen- 
erically  this  must  be  unless  it  can 
be  said  that  an  agreement  to  direct 
the  assembling  and  supervision  of 
machinery  whose  intrinsic  value 
largely  depends  upon  its  being 
united  and  made  operative  as  a 
whole  is  not  appropriate  to  its  sale. 
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The  consequence  of  such  a  ruling,  if 
made  in  this  case,  would  be  particu- 
larly emphasized  by  a  consideration 
of  the  functions  of  the  machinery 
composing  the  plant  which  was  sold, 
of  its  complexity,  of  the  necessity  of 
its  aggregation  and  unison  with  me- 
chanical skill  and  precision  in  order 
that  the  result  of  the  contract  of 
sale — the  ice  plant  purchased — 
might  come  into  existence.  In  its 
essential  principle,  therefore,  the 
case  is  governed  by  Caldwell  v. 
North  Carolina,  187  U.  S.  622,  47  L. 
ed.  336,  23  Sup.  Ct.  Rep.  229 ;  Rea- 
rick  V.  Pennsylvania,  203  U.  S.  507, 
51  L.  ed.  295,  27  Sup,  Ct.  Rep.  159; 
and  Dozier  v.  Alabama,  218  U.  S. 
124,  54  L.  ed.  965,  28  L.R.A.(N.S.) 
264,  30  Sup.  Ct  Rep.  649.  In  fact, 
.those  cases  were  relied  upon  in  the 
Waycross  Case  as  supporting  the 
contention  that  a  mere  agreement 
for  the  erection  of  Ughtning  rods  in 
a  contract  made  concerning  the  ship- 
ment of  such  rods  in  interstate  com- 
merce cavsed  the  act  of  erection  to 
be  itself  interstate  oommerce.  But 
the  basis  upon  which  the  cases  were 
held  to  be  not  apposite,  that  is,  the 
local  characteristic  of  the  work  of 
putting  up  lightning  rods,  not  only 
demonstrates  beyond  doubt  the  mis- 
take concerning  the  ruling  as  to  the 
Waycross  Case  which  was  below 
committed,  but  serves  unerringly  to 
establish  the  soundness  of  the  dis- 
tinction by  which  the  particular 
question  before  us  iff  brought  within 
the  reach  of  interstate  commerce. 

Of  course  we  are  concerned  only 
with  the  case  before  us ;  that  is,  with 
a  contract  inherently  relating  to  and 


intrinsically  dealing  with  the  thing 
sold, — the  machinery  and  all  its 
parts  constituting  the  ice  plant.  This 
view  must  be  borne  in  mind  in  or- 
der to  make  it  clear  that  what  is  here 
said  does  not  concern  the  subject 
passed  on  in  General  R.  Signal  Co.  v. 
Virginia,  246  U.  S.  500, 62  L.  ed.  864, 
38  Sup.  Ct.  Rep.  360,  since  in  that 
case  the  work  required  to  be  done  fey 
the  contract  over  and  above  its  in- 
herent and  intrinsic  relation  to  the 
subject-mattor  of  the  interstate 
commerce  contract  involved  the  per- 
formance of  duties  over  which  tiie 
state  had  a  right  to  exercise  control 
because  of  their  inherent  intrastate 
character.  In  fact,  the  case  last  re- 
ferred to,  when  looked  at  from  a 
broad  point  of  view,  is  but  an  illus- 
tration of  the  principle  applied  in  the 
Waycross  Case  to  the  effect  that 
that  which  was  inherently  intra- 
state did  not  lose  its  essential  nature 
because  it  formed  part  of  an  inter- 
state commerce  contract  to  which  it 
had  no  necessary  relation.  And  this 
truth  by  a  negative  pregnant  states 
the  obverse  view  that  that  which  is 
intrinsically  interstate  and  inunedi- 
ately  and  inherently  connected  with 
interstate  commerce  is  entitled  to 
the  protection  of  the  Constitution  of 
the  United  States  resulthig  from 
that  relation. 

It  follows,  therefore,  that  the 
judgment  must  be  and  it  is  reversed 
and  the  case  remanded  to  the  court 
below  for  further  proceedings  not 
inconsistent  with  this  opinion. 

And  it  is  so  ordered. 

Hr.  Justice  Pitney  dissents. 
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This  question  is,  of  course,  purely 
a  Federal  one,  arising  under  the  Con- 
stitution of  tiie  United  Statra,  upon 
which  the  decisions  of  the  Supreme 
Court  of  the  United  States  are  final 
authority.  It  is  well,  therefore,  to  de- 
termine just  what  that  court  has  de- 


cided upon  the  question  before  at- 
tempting to  show  how  far  the  state 
courts  have  followed  or  departed  ^tim 
those  decisions. 

The  first  case  coming  before  that 
court  was  Browning  v.  Waycross 
(1914)  233  U.  S.  16,  58  U  ed.  828,  34 
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Sap.  Gt.  Rep.  578,  in  whieh  it  was  held 
that  the  buainess  of  erecting  lij^txiing 
rods  as  the  agent  of  a  nonresident 
manafacturer  on  whose  behalf  such 
agent  had  solicited  orders  for  tiie  aale 
of  aoch  rods,  and  from  whom  he  had 
received  the  rods  when  shipped  into 
the  state,  may  be  subjected  to  a  li- 
cense tax  by  the  state,  although  the 
contract  bound  the  seller  to  attach  the 
rods  to  the  buildings.  The  court  says: 
"We  are  of  the  opinion  that  the  court 
below  was  right  in  holding  that  the 
business  of  erecting  lightning  rods 
under  the  circumstances  disclosed  was 
within  the  regulating  power  of  the 
state,  and  not  the  subject  of  inter- 
state commerce,  for  the  following  rea- 
sons:   (a)  Because  the  affixing  of 
lightning  rods  to  houses  was  the  car- 
rying on  of  «  business  of  a  strictly 
local  chwraeter,  peculiarly  within  the 
OKiusive  control  of  state  antiiority. 
(b)  Because,  besides,  such  business 
was  wholly  separate  from  interstate 
conunerc^  involved  no  question  of  the 
delivery  of  property  shipped  in  inter- 
state conunerce,  or  of  the  right  to  com- 
plete an  interstate  commerce  trans- 
action, but  c<mcerned  merely  tiie  doing 
of  a  local  act  after  interstate  com- 
mnce  had  completely  terminated.  It 
is  true  that  it  was  shown  that  the  con- 
tract  under  which  the  rods  were 
shipped  bound  the  seller,  at  his  own 
expense,  to  attach  the  rods  to  the 
houses  of  the  persons  who  ordered 
rods,  but  it  was  not  within  the  power 
of  the  parties,  by  the  form  of  their 
contract,  to  convert  what  was  exclu- 
sively a  local  business,  subject  to  state 
control,  into  an  interstate  commerce 
business,  protected  by  the  commerce 
clause.  It  is  manifest  that  if  the  right 
here  asserted  were  recognized,  or  the 
power  to  accomplish  by  contract  what 
is  here  claimed  were  to  be  upheld,  all 
lines  of  demarcation  between  national 
and  state  authority  would  become 
obliterated,  since  it  would  necessarily 
follow  that  every  kind  or  form  of  ma- 
terial shipped  from  one  state  to  the 
ether,  and  intended  to  be  used  after 
delivery  in  the  construction  of  build- 
ings or  in  the  making  of  improvements 
in  aiqr  form,  would  or  could  be  made 
interstate  commerce.   Of  course,  we 


are  not  called  upon  here  to  consider 
how  far  interstate  commerce  might  be 
held  to  continue  to  apply  to  an  arti- 
cle shipped  from  one  state  to  another, 
after  delivery,  and  up  to  and  includ- 
ing the  time  when  the  article  was  put 
together  or  made  operative  in  the  place 
of  destination,  in  a  case  where,  be- 
cause of  some  intrinsic  and  peculiar 
quality  or  inherent  complexity  of  the 
article,  the  making  of  such  agreement 
was  essential  to  the  accomplishment  of 
the  interstate  transaction." 

The  next  case  was  General  R.  Sig- 
nal Co.  V.  Virginia  (1918)  246  U.  S. 
500.  62  L.  ed.  854,  38  Sup.  Ct.  Rep. 
360,  aflarming  (1916)  118  Va.  301,  87 
S.  £.  698,  in  which  it  was  held  that 
a  foreign  manufacturing  corporation 
is  engaged  in  local  business  witiiln  the 
state,  so  as  to  be  liable  to  fine  for 
failing  to  procure  the  proper  certif- 
icate of  authority,  where,  in  carrying 
out  its  contracts  for  installation  with- 
in the  state  of  automatic  railway  sig- 
nal systems,  it  necessarily  employs  in 
the  state  labor,  skilled  and  unskilled, 
to  dig  the  ditches  in  which  conduits 
for  the  wire  are  placed,  to  construct 
concrete  foundations,  and  to  paint  the 
completed  structures.  No  reason  is 
given  for  the  ruling  except  that  the 
case  is  within  the  principle  of  Brown- 
ing v.  Waycross. 

The  only  other  case  which  has  yet 
been  decided  by  the  Supreme  Court  of 
the  United  States  on  the  subject  is  the 
one  which  is  reported  herewith  (YORK 
MFG.  Co.  V.  COLUer,  ante,  611),  re- 
versing (1914)  —  Tex.  Civ.  App.  — , 
172  S.  W.  206,  where  the  court  held 
that  the  facts  show  that  the  corpora- 
tion contracted  to  engage  in  and  did 
engage  in  the  strictly  local  business 
of  installing  an  ice  manufacturing 
plant,  and  said:  "When  a  foreign  cor- 
poration is  not  contented  with  the 
ppivilege  of  having  its  agents  come 
into  this  state  and  take  orders  for  its 
goods,  ship  same  to  our  citizens  and 
collect  therefor  in  our  courts,  but  con- 
tends that  it  has  the  further  right  to 
transact  the  business  of  installing  ma- 
chinery sold  by  it,  so  as  to  connect  it 
with  and  make  it  a  part  of  the  prop- 
erty of  this  state,  which  was  not  the 
subject  of  interstate  commerce,  the 
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burden  certainly  rests  upon  it  of  show- 
inar  that  if  it  be  prohibited  from  trans- 

acting  such  local  business,  such  pro- 
hibition will,  on  account  of  the  com- 
plex character  of  its  machinery,  affect 
the  sale  thereof  to  such  an  extent  as 
to  be  a  restriction  or  regulation  of  its 
right  to  sell  such  machinery."  That 
being  the  position  which  was  over- 
ruled by  the  Supreme  Court  of  the 
United  States,  it  seems  certain  that  the 
latter  court  has  adopted  the  rule 
which  obtained  in  many  of  the  state 
courts,  that  if  the  installation  is  mere- 
ly an  incident  of  the  sale,-  it  is  pro- 
tected by  the  commerce  clause  of  the 
Federal  Constitution. 

The  cases  which  have  applied  the 
rule  of  York  Mfg.  Co.  v.  Colley,  to 
the  effect  that  a  mere  incidental  agree- 
ment to  assemble  a  structure  sold  in 
interstate  commerce  did  not  destroy 
the  nature  of  the  'transaction,  before 
and  since  the  decision  of  that  case, 
are  as  follows: 

United  States.— Davis  &  R.  Bldg.  & 
Mfg.  Co.  V.  Dix  (1894)  64  Fed.  406; 
Vulcan  Steam  Shovel  Co.  v.  Flanders 
(1913)  205  Fed.  102. 

Alabama.  —  Citizens  Nat.  Bank  v. 
Buckheit  (1915)  14  Ala.  App.  511,  71 
So.  82,  certiorari  denied  in  (1916)  196 
Ala.  700,  72  So.  1019;  Puffer  Mfg.  Co. 
V.  Kelly  (1916)  198  Ala.  131,  73  So. 
403. 

Colorado.  —  Gates  Iron  Works  v. 
Cohen  (1896)  7  Colo.  App.  341,  43  Pac. 
667. 

Illinois. — ^Black-Clawson  Co.  v.  Car- 
lyle  Paper  Co.  (1907)  133  III.  App.  61. 

Kentucky. — United  Iron  Works  Co. 
V,  Watterson  Hotel  Co.  (1918)  182  Ky. 
113,  206  S.  W.  166. 

Missouri.  —  State  ex  rel.  Hays  v. 
Robertson  (1917)  271  Mo.  485,  196  S. 
W.  1132;  Hess  Warming  &  Ventilating 
Co.  V.  Burlington  Grain  Elevator  Co. 
(1919)  —  Mo.  — ,  217  S.  W.  493;  Chuse 
Engine  &  Mfg.  Co.  v.  Vromania  Apart- 
ment Co.  (1910)  154  Mo.  App.  139,  133 
S.  W.  624. 

New  York. — J.  L.  White  Furnace  Co. 
V.  C.  W.  Miller  Transfer  Co.  (1909) 
131  App.  Div.  559,  115  X.  Y.  Supp.  625. 

Pennsylvania. — Wolff  Dryer  Co.  v. 
Bigler  (1899)   192  Pa.  466,  43  Atl. 


1092;  John  Williams  v.  Golden  (1915) 
247  Pa.  397,  93  Atl.  505. 

South  Dakota.— Flint  &  W.  Mfg.  Co. 
V.  McDonald  (1907) -21  S.  D.  526,  14 
L.R.A.  (N.S.)  673, 130  Am.  St.  Rep.  736, 
114  N.  W.  684. 

Tennessee.— Davis  &  R.  Bldg.  k 
Mfg.  Co.  V.  Caigle  (1899)  —  Tenn.  — , 
63  S.  W.  240;  Milan  Mill.  &  Mfg.  Co.  v. 
Gorten  (1894)  93  Tenn.  590.  26  L.R.A. 
135,  4  Inters.  Com.  Rep.  851,  27  S.  W. 
971. 

Texas.— De  Witt  v.  Berger  Mfg.  Co. 
(1904)  —  Tex.  Civ.  App.  — ,  81  S.  W. 
334;  A  Leschen  &  Sons  Rope  Co.  v. 
Moser  (1913)  —  Tex.  Civ.  App.  — ,  1S9 
S.  W.  1018. 

Wisconsin.  —  Wolf  Co.  v.  Kutch 
(1911)  147  Wis.  209,  .132  N.  W.  981; 
S.  F.  Bowser  &  Co.  v.  Schwartz  (1913) 
152  Wis.  408,  140  N.  W.  51;  S.  F. 
Bowser  &  Co.  v.  Savidusky  (1913)  154 
Wis.  76.  142  N.  W.  182. 

OoMtxm: 

United  States.— Beach  v.  Kerr  Tur- 
bine Co.  (1917)  243  Fed.  706. 

Alabama.  —  American  Amusement 
Co.  v.  East  Lake  Chutes  Co.  (1911) 
174  Ala.  526,  56  So.  961. 

Michigan. — Power  Specialty  Co.  v. 
Michigan  Power  Co.  (1916)  190  Mich. 
699,  167  N.  W.  408;  B.  F.  Sturtevant 
Co.  v,  AdDlph  Leitelt  Iron  Works 
(1917)  196  Mich.  552,  163  N.  W.  13. 

Minnesota. — Palm  Vacuum  Gleaner 
Co.  v.  BjornsUd  (1917)  136  Minn.  33, 
L.R.A.1917C,  1012,  161  N.  W-  215. 

New  York.— Portland  Co.  v.  Hall  & 
G.  Conatr.  Co.  (1907)  121  App.  Div. 
779,  106  N.  Y.  Supp.  649. 

Tennessee. — Peck-Williamaon  Heat- 
ing &  Ventilation  Co.  v.  McKnight 
(1917)  140  Tenn.  563,  205  S.  W.  419, 
Texas. — Bryan  v.  S.  F.  Bowser  &. 
Co.  (1919)  —  Tex.  Civ.  App.  — ,  209 
S,  W.  189. 

It  may  be  that  in  a  few  of  the  cases 
which  seem  to  be  in  conflict  there  may 
be  sufficient  difference  in  the  facts  to 
warrant  opposite  decisions;  but  in 
many  cases  the  difference  in  result  is 
caused  by  the  attempt  to  follow  the 
successive  decisions  which  have  been 
rendered  by  the  Supreme  Court  of  the 
United  States,  without  interpreting 
them  as  that  court  itself  subsequently 
did. 
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Two  cases  very  close  to  the  bordtf 
line,  even  if  they  can  be  considered 
-as  rightly  decided,  have  held  that  a 
contract  for  the  construction  of  a 
creamery  within  the  state  was  an  in- 
terstate one. 

Thus,  where  a  contract  to  sell  and 
construct  a  creamery  was  attacked  on 
the  ffround  that  the  seller  had  not 
complied  with  the  local  laws,  the  court, 
in  upholding  the  contract,  gives  illus- 
trations  of  the  assembling  of  mowers 
and  reapers  and  the  putting  in  order 
of  a  furnace,  both  of  which  were  as- 
eumed  to  be  permissible  without  de- 
stroying the  interstate  character  of 
the  transaction.  The  court  says  the 
Federal  Constitution  interposes  an  in- 
superable barrier  to  the  state's  inter- 
ference with  the  necessary  operations 
of  interstate  commerce.  Davis  &  R. 
BIdg.  &  Mfg.  Co.  T.  Dix  (1894)  64  Fed. 
406. 

And  a  contact  between  a  corpora- 
tion and  a  citizen  of  a  different  state 
for  the  erection  of  a  building,  together 
with  the  furnishing  and  installation  of 
machinery  therein,  constitutes  inter- 
state commerce,  and  not  "doing  busi- 
ness," within  the  meaning  of  such  a 
statute.  Davis  &  R.  Bldg.  &  Mfg.  Co. 
y.  Caigle  (1899)  —  Tenn.  — ,  53  S.  W. 
240. 

The  mere  installation  of  a  furnace 
sold  in  another  state  is  not  doing  busi- 
ness within  the  state,  so  as  to  require 
compliance  with  the  state  laws  to  en- 
able the  seller  to  enforce  the  contract. 
J.  L.  White  Furnace  Co.  v.  C  W.  Miller 
Transferee.  (1909)  131'App.  Div.  659, 
116  N.  Y.  Supp.  625. 

A  contract  by  a  foreign  corporation 
to  sell  a  grain  dryer  and  cooler,  and 
install  it  in  the  buyer's  building,  in- 
volves interstate  commerce,  and  may 
be  performed  and  enforced  without 
complying  with  the  local  laws  en- 
titling foreign  corporations  to  do  busi- 
ness within  the  state.  Hess  Warming 
A  Ventilating  Co.  v.  Burlington  Grain 
Elevator  Co.  (1919)  —  Mo.  217  S. 
W.  493. 

A  sale  of  machinery  by  a  foreign 
corporation,  under  a  contract  made  in 
Colorado,  whereby  it  was  to  furnish  a 
man  to  superintend  the  erection  and 
starting  thereof,  does  not  constitute 


''doing  business,*'  within  the  Bieaning 
of  a  statute  prescribing  certain  condi- 
tions upon  which  a  foreign  corpora- 
tion may  do  business  within  the  state. 
Gates  Iron  Works  v.  Cohen  (1896)  7 
Colo.  App.  341,  4S  Pac.  667. 

In  Wolff  Dryer  Co.  v.  Bigler  (1899) 
192  Pa.  466,  43  Atl.  1092,  there  was  a 
contract  Tor  the  sale  of  a  brick  dryer 
which  provided  that  the  buildings 
were  to  be  erected  by  buyers  under 
the  superintendence  of  a  man  to  be 
furnished  by  the  seller.  .  The  court 
overruled  the  objection  that  the  plain- 
tiff could  not  maintain  the  action  be- 
cause a  foreign  corporation,  but  mi^es 
no  ruling  on  the  effect  of  the  provi- 
sions for  superintendence  of  construc- 
tion. 

In  John  Williams  v.  Golden  (1915) 
247  Pa.  397,  93  Atl.  605,  it  was  held 
that  the  undertaking  of  a  foreign  cor- 
poration engaged  in  making  furnace 
castings  for  assembled  work  in  build- 
ings, to  put  them  in  place,  did  not 
constitute  doing  business  within  the 
state,  so  as  to  require  compliance  with 
the  local  laws  to  enable  it  to  enforce 
its  contracts.  The  evidence  showed 
that  the  installation  of  the  work  re- 
quired skill  and  knowledge  not  ordi- 
narily to  be  found  among  workmen  en- 
gaged in  ordinary  building,  and  the 
court  said :  ''We  are  unable  to  see  how 
the  fact  that,  in  addition  to  sending 
the  material,  it  sends  Its  skilled  em- 
ployees to  set  it  up,  can  make  any  dif- 
ference." 

The  fact  that  a  water  tank  and  tow- 
er manufactured  by  a  corporation  in 
one  state,  for  use  in  another,  is  to  be 
set  up  by  defendant  in  the  latter,  does 
not  take  the  contract  out  of  the  pro- 
tection of  the  commerce  clause  of  the 
Federal  Constitution,  so  as  to  deprive 
the  seller  of  a  lien  for  work  because 
it  has  not  complied  with  the  local  stat- 
utes. Flint  &  W,  Mfg.  Co.  v.  McDon- 
ald (1907)  21  S.  D.  526,  14  L.R.A. 
(N.S.)  67S,  ISO  Am.  St.  Rep.  736,  114 
N.  W.  684. 

In  De  Witt  v.  Berger  Mfg.  Co. 
(1904)  —  Tex.  Civ.  App.  — ,  81  S.  W. 
334,  the  court  held  that  an  action 
could  be  maintained  by  a  foreign  cor- 
poration for  the  price  of  certain  metal 
ceiling  and  side  walls,  which  it  had 
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sold  to  defendant,  and  the  cost  of 
putting  up  the  same,  notwithstanding 
plaintiff  had  not  complied  with  the 
local  laws  so  as  to  be  entitled  to  do 
business  in  the  state;  but  there  is  no 
discussion  of  the  effect  of  the  installa- 
tion upon  the  interstate  character  of 
the  transaction. 

A  sale  f.  0.  b.  of  material  for  a 
tramway  in  a  foreign  state  does  not 
lose  its  interstate  character  by  the 
fact  that  the  seller  agrees  to  furnish 
a  competent  man  to  superintend  the 
construction  of  the  tramway  at  the 
cost  of  tiie  buyer.  The  court  says  the 
contract  did  not  provide  for  the  sale 
and  delivery  of  a  tramway  after  its 
completion,  nor  did  it  call  for  the 
sale  of  a  tramway  delivered,  with  an 
agreement  to  install  the  same;  but 
it  simply  proposed  to  furnish  a  com- 
petent superintendent  in  order  to  fa- 
cilitate the  erection  of  the  machinery. 
"We  do  not  think  this  incidental  agree- 
ment can  be  given  the  effect  of  mak- 
ing the  transaction  one  not  involving 
interstate  commerce."  A.  Leschen  & 
Sons  Rope  Co.  v.  Moaer  (1913)  — Tex. 
Civ.  App.  — ,  159  S.  W.  1018. 

In  Ghuae  Engine  &  Mfg,.  Co.  v.  Yro- 
mania  Apartment  Co.  (1910)  164  Mo. 
App.  139,  133  S.  .W.  624,  the  sale  and 
delivery  and  installation  by  a  foreign 
corporation  of  two  high-speed  auto- 
matic engines  and  two'  electric  gen- 
erators, under  a  contract  therefor,  was 
held  to  be  an  interstate  commerce 
transaction,  and  not  a  doing  of  busi- 
ness in  the  state  within  the  meaning 
of  the  statutes  regulating  the  doing  of 
business  in  the  state  by  foreign  cor- 
porations. 

The  sale  of  a  soda  fountain  trans- 
ported membris  disjectis,  and  set  up 
or 'installed  by  the  vendor,  a  foreign 
corporation,  was  a  transaction  not 
robbed  of  its  interstate  character  by 
the  installation,  as  that  was  a  mere 
incident  of  the  sale.  Puffer  Mfg.  Co. 
V.  Kelly  (1916)  198  Ala.  131,  73  So. 
403.  In  this  connection  it  was  said: 
"If  there  is  a  sale  of  a  chattel,  com- 
plete in  the  hands  of  the  vendor,  al- 
though it  may,  from  convenience  or 
necessity,  be  transported  membris  dis- 
jectis,  an  agreement  to  merely  set  it 
up  ready  for  use  in  the  vendee's  place 


of  busihees  is,  upon  its  face,  but  an 
incident  of  the  sale,  which  ought  not 
to  destroy  its  character  as  a  single  and 
indivisible  act  of  interstate  commerce. 
This  is  especially  true  where  the 
manufacturer  of  complex  maehinei; 
or  apparatus,  the  satisfactory  opera- 
tion of  which  must  largely  depend  up- 
on the  nicety  or  perfection  of  its  s4- 
justments,  agrees  to  deliver  it  in  work- 
ing order  to  the  purchaser.  Sach  an 
agreement  is  a  valuable  trade  induce- 
ment, and  is  a  reasonable  and  legiti- 
mate incident  of  the  sale  itself.  But 
this  conclusion  may  be  defeated  by  vt- 
rious  considerationa ;  viz.,  by  ttw  char- 
acter of  the  article  as  a  permaoent 
improvement  to  the  freehold,  by  the 
nature  and  extent  of  the  labor  required 
for  its  adaptation  and  preparation  for 
use,  and  the  time  and  conditions  un- 
der which  it  is  turned  over  to  the  pai> 
chaser  after  its  arrival.  Upon  a  very 
full  consideration  of  the  present  case, 
we  are  constrained  to  hold  that  plain- 
'tiff's  agreement  to  install  the  soda 
fountain  and  its  appurtenances  in  de- 
fendant's place  of  business  at  Mont- 
gomery was  a  reasonable  incident  of 
its  sale,  and  with  it  constituted  a  sin- 
gle act  of  interstate  commerce." 

The  mere  fact  that  the  seller's  agent 
gives  some  slight  assistance  in  pre- 
paring the  machinery  for  work  after 
it  has  been  received  in  the  purchaser's 
shop  does  not  destroy  the  interstate 
character  of  the  transaction.  Citi- 
zens Nat.  Bank  v.  Buckheit  (1915)  14 
Ala.  App^  611,  71  So.  82,  certiorari  de- 
nied in  (1916)  196  Ala.  700,  72  So. 
1019. 

In  Black-Clawson  Co.  v.  Carlyle  Pa- 
per Co.  (1907)  133  III.  App.  61,  it  was 
held  that  the  sale  and  delivery  by  a 
foreign  corporation  of  machinery  for 
a  paper  mill,  and  the  furnishing  of  a 
man  to  assist  and  superintend  the  erec- 
tion and  installing  thereof,  did  not 
amount  to  transacting  business  in  the 
state,  the  furnishing  of  the  assistant 
being  regarded  as  not  having  made  the 
transaction  more  than  interstate  c<Hn- 
merce,  but  rather  as  merely  incidental 
to  the  interstate  transaction. 

And  in  Vulcan  Steam  Shovd  Co.  t. 
Flanders  (1913)  206  Fed.  102,  it  was 
held  that  an  agreement  entered  into  by 


Digitized  by  Google 


ANNOw— VORBIGN  CORPORATION— INSTALUNG  ARTICLE.  61» 


a  fonlini  cOTporation  ep<m  the  sale  of 
a  steam  shovel  to  install,  test,  and  re- 
pair, if  necessary,  did  not  strip  the 
transaction  of  its  interstate-commerce 
character,  so  as  to  require  compliance 
with  the  local  statute  regulating  for-, 
eign  corporations.  In  this  case  the 
court  said  that  the  sale,  installation, 
and  test  were  all  one  transaction,  and 
that  tiie  installation  and  test  and  re- 
pairing of  parts  were  mere  incidents 
of  the  contract  of  sale,  and  part  of  the 
interstate  commerce  transaction. 

A  contract  by  a  foreign  corporation 
to  sell  a  refrigeration  plant  and  in- 
stall it  in  a  hotel  is  interstate  com- 
meree,  so  that  the  corporation  need 
not  comply  with  the  local  laws  to  en- 
able it  to  sue  on  the  contract,  although 
the  installation  requires  a  period  of 
three  mon^s  to  complete.  The  court 
places  its  ruling  on  the  reported  case 
(York  Mfo.  Co.  v.  Golley,  ante,  611), 
stating  that  the  only  difference  be- 
tween the  two  cases  is  that  in  the 
GOLUBT  Cash  the  erecting  engineer  was 
to  be  paid  a  fixed  per  diem  by  the  pur- 
chaser, and  was  engaged  only  about 
three  weeks,  while  in  this  case  the 
erecting  engineer  and  his  helpers  were 
paid  by  the  year,  and  were  engaged 
about  three  months.  "But  these  points 
of  difference  are,  in  our  judgment^  im- 
material, and  the  differences  aire  sim- 
ply in  the  method  and  time  of  per- 
formance of  the  same  appropriate  and 
relevant  part  of  an  interstate  sale  of 
machinery  which  must  be  assembled 
'with  skill  and  precision  I'n  order  that 
the  result  of  the  contract  of  sale  might 
ceme  into  existence.'"  United  Iron 
Works  Co.  V.  Watterson  Hotel  Co. 
(1918)  182  Ky.  118,  208  S.  W.  166. 

In  Hergenthaler  Linotype  Co,  v. 
Hays  (1916)  —  Mo,  App.  — ,  181  S.  W. 
1183,  a  foreign  corporation  had  leased 
typesetting  machines  within  the  state 
and  had  undertaken  to  send  experts  to 
set  tiiem  up,  instruct  operatives,  and 
make  repairs  at  the  expense  of  the 
lessee.  The  court  held  that  this  part 
of  the  agreement  was  only  incidental 
to  the  transaction,  and  in  l^e  nature 
of  inducement  to  the  customer  to  enter 
into  the  contract,  and  that  therefore 
it  came  witiiin  the  operation  of  the 
commerce  clause  of  the  Federal  Con- 


stitution. The  court  affirmed  on  this 
point  (1914)  182  Ho.  App.  IIS,  168  S. 
W.  2S9,  where  the  court  had  held  that 
the  furnishing  of  the  competent  ma- 
chinist was  merely  an  incidental  in- 
ducement to  the  making  of  the  con- 
tract. The  case  was,  however,  re- 
versed in  (1917)  271  Mo.  486,  196  S. 
W.  1135,  on  the  ground  that  the  leas- 
ing itself  was  intrastate  commerce, 
but  the  reversing  court  says:  "We 
are  of  opinion  .  .  .  that  it  can 
.  .  .  agree  to  send  ito  skilled  work- 
men and  operatives  Into  the  state  at 
the  expense  of  the  user  of  its -ma- 
chines, to  erect  the  same  and  teach 
the  manner  of  the  operation  thereof." 

In  S.  F.  Bowser  &  Co.  v.  Savidnsky 
(1913)  154  Wis.  76,  142  N.  W.  182,  the 
fact  that  a  dry-cleaning  outfit  sold  by 
a  foreign  corporation  was  to  be  as- 
sembled and  installed  by  the  vendor 
was  held  not  to! 'deprive  the  transac- 
tion of  its  interstate  character,  upon 
the  theory  that  the  assembling  and  in- 
stalling were  mere  Incidents  to  the 
sale,  and,  therefore,  that  the  contract 
waa  valid,  even  though  the  vendor  cor- 
poratiun  had  not  complied  with  the 
local  statutes  so  as  to  entitle  it  to  do 
business  in  the  state.  The  case  of  5. 
F.  Bowser  &  Co.  v.  Schwarte  (1918) 
162  Wis.  406, 140  N.  W.  51,  involved  a 
similar  contract,  and  a  like  conduaion 
was  reached. 

In  Wolf  Co.  V.  Kutch  (1911)  147  Wis. 
209,  132  N.  W.  981,  it  was  held  that  the 
fact  that  a  vendor  foreign  corporation 
agreed  to  furnish  a  millwright  to  as- 
sist the  vendee  of  certain  flouring  mill 
machinery  in  putting  same  in  place 
was  a  mere  incident  to  the  contract 
of  sal^  and  did  not  deprive  the  trans- 
action of  its  interstate  character,  so 
as  to  require  the  vendor  to  obtain  a 
license  to  do  business  in  the  state. 

And  so  the  sale  and  installation  of 
machinery  by  a  foreign  corporation 
in  a  state  where  it  has  no  ofllce  or 
agency  Is  an  act  of  interstate  com- 
merce, and  not  the  carrying  on  of  busi- 
ness in  the  state,  within  the  meaning 
of  a  statute  requiring  qualifications 
for  transacting  such  business.  Milan 
Mill,  ft  Mfg.  Co.  V.  Gorten  (1894)  98 
T«nn.  690, 26'  L.R.A,  186,  4  Inters.  Conv 
Rep.  851,  27  8.  W.  971. 
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But  in  Beach  v.  Kerr  Turbine  Co, 
(1917)  243  Fed.  706,  it  was  held  that  a 
foreign  corporation  contracting  to  sup- 
ply, set  up,  and  install  pumps  for  a 
city  waterworks  department  is  not  en- 
gaged in  interstate  commerce  while 
engaged  in  the  installation  of  ihe 
work.  The  court  says:  "During  the 
time  it  is  thus  performing  these  neces- 
sary acts,  it  is  entitled  to  police  pro- 
tection and  to  the  privileges  of  a  citi- 
zen of  the  state  of  Ohio.  In  this  in- 
stance the  time  necessary  to  complete 
the  contract  may  be  shoft,  and  the 
amount  of  business  to  be  done  may 
not  be  very  great.  In  other  cases,  to 
which  the  same  rule  must  apply,  the 
foreign  corporation  might  remain  in 
the  state  months,  and  even  years,  per- 
forming its  contract.  ...  In  our 
opinion^  under  such  conditions,  which 
are  the  facts  of  this  case,  a  foreign 
corporation  is  doing' business  in  the 
state,  and  the  person  in  chqrge  and 
chiefly  representing  it  becomes  a  'man- 
aging agent'  for  the  purpose  of  being 
served  with  process." 

So,  in  American  Amusement  Co.  v. 
East  Lake. Chutes  CqvdSH)  174  Ala, 
526,  66  So.  961,  it  was  held  that  a  for- 
eign corporation  which  executed  a  con- 
tract for  the  sale  of  a  machine  and 
attachments,  to  be  transported  into 
Alabama  and  there  assembled  or  built 
into  a  structure,  was,  in  the  perform- 
ance of  such  contract,  doing  business 
within  the  state,  as  the  fruition  of  tiie 
contract  was  not  the  delivery  of  an 
article  of  commerce,  but  the  erection 
of  an  improvement  upon  the  pur- 
chaser's premises,  and  therefore  was 
not  within  the  protection  of  the  prin- 
ciples tiiat  render  intenstate  commerce 
immune  against  local  regulation.  The 
report  of  the  case  does  npt  disclose 
the  character  of  the  machine,  but  the 
court  emphasized  the  fact  that  the  la- 
bor is  not  an  article  of  interstate  com- 
merce, and  ruled  that  the  necessity  of 
its  use  brought  the  foreign  corpora- 
tion within  the  operation  of  the  local 
statutes. 

And  in  Portland  Co.  v.  Hall  4  6. 

Constr.  Co.  (1907)  121  App.  Div.  779, 
106  N.  Y.  Supp.  649,  rehearing  granted 
because  of  error  as  to  poiht  of  practice 
in  (1908)  123  App.  Div.  495,  108  N.  Y. 


Supp.  821,  it  was  held  that  a  contract 
by  a  foreign  corporation  to  manufac-  ^ 
ture,  deliver,  and  install  certain  hy- 
draulic elevators  in  a  building  in  New  i 
York  was  not  interstate  commerce,  bat 
was  a  carrying  on  of  business  in  the 
state,  the  court  saying  that  a  different 
question  would  have  been  presented 
had  the  contract  related  solely  to  t^e  | 
manufacturing  and  delivering  of  the 
elevators  instead  of  being  a  contrut  > 
for  the  manufacture  and  installation  | 
of  the  completed  elevators,  upon  which 
completed  contract  the  cause  of  action 
was  based. 

So,  in  B.     Sturtevant  Co.  v.  Adolph 
Leitelt  Iron  Works  (1917)  196  Blich. 
552,  163  N.  W.  13,  the  court  said  with 
respect  to  the  installation  of  a  venti- 
lating system,  that  it  had  no  such  "in- 
tricate or  peculiar  quality  or  inherent 
complexity"  as  made  it  necessary  t<a 
the  manufacturer  to  agree  to  install 
in  order  to  effect  sales  generally.  The 
court  concludes  that  the  sale  of  the  | 
apparatus  did  not  depend  on  seller's  | 
agreement  to  install  because  of  pe-  | 
culiar  qualities  of  the  apparatus,  and 
that  therefore  the  contract  was  not 
interstate  commerce. 

A  contract  to  install  in 'boilers  su- 
perheaters for  steam  which  are  mana- 
{actured  in  another  state  and  shipped 
in  a  knocked-down  condition,  ready  for 
installation,  is  subject  to  state  con- 
trol if  there  is  nothing  to  show  that 
installation  was  necessary  to  a  sale, 
because  of  the  peculiar  character  of 
the  apparatus.  The  court  interpreted 
the  Browning  Case  to  hold  that  when 
material  is  shipped  from  one  state  into 
another,  and  there  installed,  such  act 
is  intrastate  commerce  unless  wittiin 
tiie  exception  stated  in  that  case.  And 
because  it  appeared  that  there  were 
local  machinists  who  could  have  is- 
stalled  the  superheaters,  that  case  was 
not  brought  within  the  exception. 
Power  Specialty  Co.  v.  Michigan  Pow- 
er Co.  (1916)  190  Mich.  699,  157  N.  W. 
408. 

A  contract  by  a  foreign  manufac- 
turer of  vacuum  cleaners  to  sdl  one 
and  install  it  in  a  building  within  the 
state  is  not  interstate  commerce  h 
as  to  relieve  it  of  the  necessity  of  com- 
plying with  the  local  laws  in  order  to 
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enforce  its  contract.  Palm  Vacuum 
Cleaner  Co.  v.  Bjornstad  (1917)  136 
Minn.  38,  L.R.A.1917C,  1012,  161  N.  W. 
215.  The  court  said  that  it  appeared 
that  the  workmen  who  performed  the 
work  were  employed  in  the  state,  and 
certain  of  the  supplies  were  purchased 
there.  There  was  no  evidence  that,  by 
reason  of  the  peculiar  quality  or  na- 
ture of  the  machine,  the  agreement  of 
installation  was  a  necessary  part  of 
the  contract  of  sale.  For  aught  that 
appears  to  the  contrary,  any  elec- 
trician or  plumber  could  perform  the 
work.  The  court  further  says  that  to 
bring  the  transaction  within  the  pro- 
tection of  interstate  commerce  it  must 
appear  that  the  matter  of  installation 
is,  by  reason  of  some  peculiarity  of 
the  article  or  of  the  machine  sold,  a 
necessary  and  essential  part  of  the 
transaction.  Further,  that  it  adopts 
this  rule  to  the  end  that,  in  view  of  the 
Browning  Case  (1914)  233  U.  S.  16,  58 
L.  ed.  828,  34  Sup.  Ct.  Rep.  578,  there 
may  be  uniformity  in  the  administra- 
tion of  the  law  upon  this  question. 

A  contract  by  a  foreign  corporation 
to  sell  and  install  a  heating  and  venti- 
lating plant  in  a  theater  is  not,  so  far 
as  the  installation  is  concerned,  inter- 
state commerce,  where  the  latter  con- 
stituted 42  per  cent  of  the  contract 
price,  and  the.  installation  was  not  so 
emnplicated  that  the  sale  required  its 
performance  by  the  seller,  and  there- 
fore the  seller  cannot,  without  comply- 
ing with  the  local  statutes,  enforce  its 
contract  in  the  local  courts.  Peck- 
Willianison  Heating  &  Ventilating  Co. 
T.  HcKnight  (1918)  140  Term.  563,  205 
S.  W.  419.  The  court  says  the  seller's 
practice  was  to  sell  the  equipment  out- 
right to  dealers  in  the  various  locali- 
ties where  it  sold  its  goods.  In  such 
cases  the  dealer  who  had  purchased  it 
woald  install  it.  The  ruling  was  rest- 
ed on  Browning  v.  Waycross,  and  the 
court  calls  attention  to  the  fact  that 
the  transaction  in  controversy  was  not 
an  isolated  one,  but  the  seller  had  in- 
stalled plants  in  the  state  on  at  least 
five  different  occasions. 

In  holding  that  a  contract  to  sell  and 
Install  a  gasolene  pump  and  tank  was 
not  Interstate  commerce,  the  court  in 
Btyan  r.  S.  F.  Bowser  ft  Co.  (1919)  — 


Tex.  Civ.  App.  — ,  209  S.  W.  189,  said: 
"The  shipment  and  delivery  of  the 
machinery  agreed  to  be  furnished  by 
appellee  alone  would  not  have  been 
a  full  performance  of  the  contract,  en- 
titling appellee  to  its  enforcement. 
The  contractual  obligation  can  be 
treated  in  procedure  only  as  an  entire- 
ty, and  nothing  less  than  the  delivery 
of  the  machinery,  and  its  installation 
according  to  the  terms  of  the  contract, 
would  have  constituted  such  perform- 
ance, and  matured  the  right  of  ap- 
pellee to  recover  the  amount  agreed  to 
be  paid  therefor  by  appellant.  The 
facts  show  that  appellee  delivered  the 
machinery  and  installed  it,  but  the  in- 
stallation thereof  required  the  ex- 
penditure of  conaiderable  time  and  la- 
bor and  purchase  of  material  in  this 
state.  Indeed,  all  the  labor  employed 
in  the  installation  of  the  machinery 
was  secured  by  appellee  in  this  state, 
and  certain  material  necessary  there- 
for was  purchased  in  this  state.  The 
performance  of  the  contract  was  nec- 
essarily to  be  had  in  Texas.  The  em- 
ployment of  state  labor  and  the  pur- 
chasing of  a  portion  of  the  material  in- 
this  state  for  the  installation  of  the 
machinery  famished  appellant  was  in 
line  with  appellee's  business  and  for 
pecuniary  profit.  The  price  agreed  up- 
on was  not  for  the  machinery  alone 
or  any  port  «f  the  machinery,  but  was 
for  the  installation  of  the  gasolene 
tank  and  pump,  including  all  material 
and  labor  and  'was  in  competition  with 
citizens  of  this  state  transacting  simi- 
lar business.* 

Cases  in  wUck  work  and  laboi*  witkln 
tke  state,  r«.tker  tkan  -tke  sale  of 
BTtieles  in  iatavatete  smuieroe,  wwre 

As  shown  by  the  Browning  Case  (U. 
S.)  supra,  and  the  General  Railway 
Signal  Co.  Case  (1918)  246  U.  S.  600. 
62  L.  ed.  864,  38  Sup.  Ct.  Rep.  360, 
there  are  transactions  in  which  the 
sale  of  a  foreign-made  product  may  be 
regarded  rather  as  an  incident  of  a 
contract  for  labor  within  the  state, 
than  as  the  chief  incident  of  the  trans- 
action, and  when  that  is  the  cas^  the 
transaetion  in  not  protected  by  the 
commerce  clause  oi  the  Federal  Con- 
stitution. 
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The  planting  of  shrubs  and  teees 
sold  by  a  foreign  nurseryman  ia  an 
intrastate  transaction,  and  cannot  be 
enforced  without  compliance  with  the 
local  laws.  Phoenix  Nursery  Co.  v. 
Trostel  (1917)  166  Wis.  215,  LJR.A. 
1918B,  311,  164  N.  W.  996. 

A  contract  by  a  foreign  corporation 
to  equip  a  local  concern  with  a  sprin- 
kler system  which  requires  the  employ- 
ment of  labor  for  weeks  upon  struc- 
tures in  the  construction  of  which 
materials  belonging  to  the  purchaser 
are  used,  is  not  interstate  commerce, 
and  cannot  be  enforced  unless  the  cor- 
poration complies  with  the  local  stat- 
ute so  as  to  have  the  right  to  do  busi- 
ness in  tiie  state.  United  States 
Constr.  Co.  v.  Hamilton  Nat.  Bank 
(1920)  —  Ind.  App.  — ,  126  N.  E.  866. 

A  contract  by  a  foreign  corporation 
to  equip  a  local  concern  with  a  sys- 
tem of  automatic  fire  sprinklers  is, 
where  there  is  nothing  in  the  contract 
to  indicate  that  it  was  intended  by 
either  party  that  any  of  the  labor  or 
materials  should  be  brought  into  the 
state  from  outside,  not  interstate  com- 
merce, so  as  to  relieve  the  contractor 
from  compliance  with  the  local  laws 
in  order  to  be  entitled  to  do  business 
in  the  state,  and  it  is  immaterial  that 
some  of  the  material  used  is  never 
brought  into  the  state  from  outside. 
The  court,  in  disposing  of  the  case, 
•ays  it  must  be  borne  in  mind  that  the 
contract  in  question  does  not  provide 
for  the  sale  of  an  article  in  interstate 
commerce  under  an  agreement  con- 
taining a  clause  to  the  effect  that  the 
seller  shall  install  the  article  in  the 
state  into  which  it  is  to  be  sent.  Re 
Springfield  Realty  Co.  (1919)  267  Fed. 
785. 

A  contract  by  a  foreign  corporation 
to  furnish  and  set  in  place  assembled 
plasterwork  is,  so  far  as  it  pertains  to 
the  installation  of  the  material,  intra- 
state, where  it  appears  that  there  are 
mechanics  in  the  state  entirely  com- 
petent to  erect  it.  Therefore  the  con- 
tract cannot  be  enforced  without  com- 
plying with  the  local  laws,  so  as  to  be 
entitled  to  do  business  within  the 
state.  Decorators'  Supply  Co.  v. 
Chaussee  (1920)  ~  Hich.  — ,  178  N. 
W.  665. 


A  contract  by  a  foreign  corporation 
for  the  construction  of  a  material  poi< 
tion  of  a  local  building  is  not  intsr* 
state  commerce,  although  the  msterial 
and  laborers  are  shipped  from  the  cor* 
poration's  residence  in  another  state. 
St.  Louis  Expanded  Metal  Fire  Proof- 
ing Co.  V.  Beilharz  (1906)  — Tex.  Civ. 
App.  — ,  88  S.  W.  612. 

The  installation  by  the  manofac* 
turer  of  window  and  door  screens 
which  had  been  manufactured  in  sb- 
other  state  is  within  the  control  of 
the  state.  Buhler  v.  E.  T.  Burroves 
Co.  (1914)  —  Tex.  Civ.  App.  111 
S.  W.  791. 

In  Kinnear  &  G.  Mfg.  Co.  v.  Miner 
(1916)  89  Vt  572,  96  AtL  333,  the  re- 
port of  the  case  does  not  show  l^e 
character  of  plaintiff's  product,  it 
merely  stating  that  he  was  engaged 
in  furnishing  certain  materials  for  a 
building,  that  the  product  was  manu- 
factured in  and  forwarded  from  as- 
other  state,  and,  in  some  instances,  it 
erected  and  installed  the  materials  so 
furnished.  The  court  held  that  tlie 
erection  and  installation  of  this  buUd- 
ing  material  was  doing  business  in  the 
state. 

In  George  M.  MuUer  Mfg.  Co.  t. 
First  Nat.  Bank  (1912)  176  Ala.  229, 
67  So.  762,  performance  in  Alabama 
of  a  contract  by  a  foreign  corporation 
to  furnish  for  and  install  in  a  bank 
certain  marble  trimmings  and  other 
fixtures,  such  as  counters,  offices, 
cages,  etc.,  was  held  to  constitute  do- 
ing business  in -the  state. 

In  S.  R.  Smythe  Co.  v.  Ft.  Worth 
Glass  &  Sand  Co.  (1911)  105  Tex.  8, 
142  S.  W.  1157,  affirming  on  this  point 
(1910)  61  Tex.  Civ.  App.  388,  128  S- 
W.  1136,  the  building  and  erection  of 
certain  "gas  producers  with  down- 
takes"  in  a  glass  factory  by  a  foreign 
corporation  was  held  to  be  transacting 
business  in  the  state,  although  the  gas 
producers  with  downtakes  were  manu- 
factured in  another  state,  the  court 
agreeing  that  the  transaction  had  no 
mark  of  barter  or  sale,  so  as  to  render 
it  interstate  conuuerce,  but  was  a  con- 
tract for  the  construction  of  gas  pro- 
ducers, including  labor  and  material, 
and  to  perform  which  required  from 
six  to  eight  weeks'  time  and  the  pur- 
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chase  of  much  labor  and  variooa  ma- 
terials. This  decision  seems  to  be 
based  en  the  form  of  the  contract, 
which  was  one  merely  for  construc- 
tion, with  no  reference  to  sale  of  ma- 
chines. 

In  HauKhton  Elevator  &  Mach.  Co. 
V.  Detroit  Candy  Co.  (1909)  156  Mich. 
25,  120  N.  W.  18.  it  was  held  that  a 
single  entire  contract  by  a  foreign 
corporation  for  the  sale  and  installa- 
tion of  an  electric  freight  elevator  and 
the  maiung  of  repairs  upon  another 
elevator  was  one  for  the  transaction 
'  of  business  within  the  state,  as  the 
repairs  could  in  no  sense  be  regarded 
as  interstate  commerce.  It  was  said, 
however,  that  had  the  contract  been 
merely  for  the  installation  of  a  new 
elevator,  the  vendor  could  have  urged 
''with  much  reason  that  it  was  an  act 
of  interstate  commerce.*' 

In  Nickerson  v.  Warren  City  Tank  & 
Boiler  Co.  (1916)  223  Fed.  843.  a  case 
arising  in  Pennsylvania,  it  was  held 
that  a  foreign  corporation  engaged  in 
the  business  of  eonstracting  and  erect- 


ing oil  tanks,  the  practice  being,  when 
practicable,  to  constmct  same  in  the 
home  state  and  then  to  ship  either  in 

entirety  or  in  sections  for  erection  in 
the  place  of  their  location,  was  doing 
business  in  the  states  where  it  erect- 
ed such  tanks,  the  court  saying  that 
the  corporation  was  in  such  state  in 
the  performance  of  its  contract,  and 
for  the  purpose  of  doing  the  work  it 
had  contracted  for,  and  was  therefore 
in  the  most  emphatic  practical  sense 
"doing  business"  in  the  district. 

It  is  a  qtlestion  for  the  jury  to  de- 
termine whether  a  foreign  corporation 
is  "doing  business"  within  a  state, 
within  the  meaning  of  such  a  statute, 
where  it  enters  into  a  contract  in 
Michigan  to  erect  a  factory  building 
and  equip  it  with  machinery,  part  of 
the  materials  and  machinery  being 
purchased  by  it  within  the' state  and 
part  without,  and  part  of  the  machin- 
ery being  manufactured  by  it  without 
the  state.  Oakland  Sugar  Mill  Go.  v. 
Fred  W.  Wolf  Co.  (1902)  66  C.  C.  A. 
98,  118  Fed.  289.  H.  F.  F. 


BELLE  NICKELL,  Appt., 

V. 

B.  H.  BRADSHAW 
and 

EFFIE  MAY  TERRILL,  Respt. 

Or«0*n  Supremm  Court  (l>ept.  So,  1)  —  July  99,  X01O. 

(94  Or.  580,  183  Pac.  12.) 

Evidence  —  to  vary  indorsement  of  note. 

1.  Parol  evidence  is  not  admissible  to  vary  or  contradict  the  contract 
which  the  law  writes  over  a  blank  indorsement  on  a  promissory  note  which 
is  made  after  delivery  of  the  note  to  the  payee. 

tSee  note  on  this  question  beginning  on  page  637.} 

Pleading  —  omission  from  copy  of  the  same  instrument  which  is  the  one 

note  —  effect  on  evidence,  offered  in  evidence. 

2.  The  mere  fact  that  a  clause  for  Evidence  —  effect  of  single  answer  of 
acceleration  of  payment  was  omitted  witness. 

from  the  .copy  of  a  note  set  out  in  the  3,  Upon  the  question  whether  or  not 

eomplamt  does  not  make  the  note  of-  ^  note  was  in  the  hands  of  the  bank 

fered  in  evidence  a  different  one  from  at  which  it  was  payable  for  collection 

that  sued  on,  if  it  was  correctly  copied  when  it  was  due,  a  single  answer  of  a 

in  the  answer,  which  is  admitted  to  be  single  witness  is  not  controlling,  bat 

correct  in  the  reply,  so  that  there  is  no  the  fact  must  be  determined  from  the. 

doubt  that  the  pleadings  all  refer  to  evidence  as  a  whole. 
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BUb  and  notes  —  snflteiency.  of  pte- 
sentment  —  note  in  bank. 

4.  The  presence  of  a  note  in  the 
bank  at  which  it  is  payable  for  col- 
lection, when  it  falls  due,  together  wiUi 
notice  to  the  miUcer  of  the  fact  and  a. 
demand  for  payment,  is  a  sufficient 
compliance  with  a  statue  providing 
that  presentment  for  payment  must 
be  made  to  the  person  primarily  liable 
09  the  instrument,  or,  if  he  is  absent 
or  inaccessible,  to  any  person  found 
at  the  place  where  the  presentment  is 
made,  where  the  statute  also  provides 
that,  if  the  note  is  payable  at  a  bank, 
a  sufficient  presentment  occurs  if  the 
note  is  in  the  bank  at  maturity,  ready 
to  be  delivered  to  the  person  entitled 
to  it  on  payment  of  the  instrument. 

[See  3  R.  C.  L.  1206.] 

—  authority  to  receive  paj^ent  —  evi- 
dence. 

5.  Possession  at  the  time  and  place 
of  paymeht  of  a  note  properly  in- 
dorsed, by  the  bank  at  which  it  is  pay- 
able, is  prima  facie  evidence  of  the 
bank's  authority  to  receive  payment. 

[See  3  R.  C.  L.  1288.] 

—  acceleration  clause  —  effect. 

6.  A  note  payable  on  a  definite  day 
is  not  rendered  non-negotiable  by  a 
conditional  promise  to  pay  on  an 
earlier  day,  unless  the  earlier  day  is 
completely  dependent  on  the  caprice 
of  the  holder. 

[See  SR.  C.  L.  90&-908.1 

' —  payable  when  ranch  is  sold  —  effect 
on  negotiability. 

7.  A  clause  in  a  note  payable  a  cer- 
tain time  after  date,  making  it  due  if 
ranch  is  sold  or  mortgaged,  does  not 
render  it  non-negotiable  under  stat- 
utes requiring  negotiable  instruments 
to  be  payable  at  a  fixed  or  determin- 
able future  time  which  is  defined,  inter 
alia,  as  on  or  before  a  fixed  or  deter- 
minable future  time  specified  therein. 

[See  3  R.  C.  L.  908.] 


—  effect  ^  aoecleratim  daiue  —  op- 
tion. 

8.  An  acceleration  clause  in  a  note 
is  not  self-executing,  but  confers  an 
option  upon  the  holder  to  treat  the 

note  as  due. 

Pleading  —  negative  —  power  to  act 
on  acceleration  clauae  in  note. 

9.  One  suing  upon  a  note  containing 
an  acceleration  clause  which  was  not 
acted  upon  is  not  bound  to  plead  or 
prove  the  fact  that  the  option  was  not 
exercised. 

Evidence  —  failure  to  deliver  indorse- 
ment contract. 

10.  The  effect  of  a  blank  indorse- 
ment upon  a  promissory'  note  cannot 
be  changed  upon  the  theory  that  the 
contract  implied  by  such  indorsement 
was  never  delivered  to  the  indorsee, 
and  that  therefore  the  rule  excluding 
parol  evidence  to  vary  written  instra- 
ments  is  not  applicable  if  there  was  in 
fact  a  complete  delivery  of  the  in- 
strument. 

[See  3  R.  C.  L.  1166.] 

—  burden  of  proof  —  time  of  mailing 
notice  of  dishonor  of  note. 

11.  The  holder  of  a  promissory  note 
seeking  to  hold  the  indorser  by  notice 
sent  by  mail  has  the  burden'  of  show- 
ing that  the  notice  was  placed  in  the 
mail  within  the  time  prescribed  1^  the 
statute. 

—  failure  of  proof  —  nonsnit 

12.  The  holder  of  a  note  seeking  to 
recover  from  the  indorser  is  subject 
to  nonsuit  if  he  attempted  to  give  no- 
tice of  dishonor  by  mail,  and  merely 
shows  that  he  deposited  notice  of  the 
dishonor  in  the  mail  on  the  day  follow- 
ing the  dishonor,  without  showing 
that  it  was  deposited  before  the  leav- 
ing of  a  convenient  mail  on  that  day, 
if  the  statute  requires  it  to  be  dep(»- 
ited  in  time  to  go  by  mail  on  that  day. 

[See  3  R.  C.  L.  1249.] 


Appeal  by  plaintiff  from  a  nonsuit  granted  by  the  Circuit  Court  for 
Jackson  County  (Calkins,  J.)  in  favor  of  defendant  Terrill,  in  an  action 
brought  to  recover  the  amount  alleged  to  be  due  on  a  promissory  note. 

Affirmed. 


Statement  by  Harris,  J, : 

Belle  Nickell  brought  this  action 
against  R.  H.  Bradshaw,  as  the  mak- 
er, and  against  Effie  May  Terrill,  as 
an  indorser,  of  a  promissory  note. 
Bradshaw  inade  no  appearance,  and 
there  was  a  judgment  against  him 


for  the  amount  of  the  note ;  but  as 
between  Belle  Nickell  and  Effie  May 
Terrill  there  was  an  involuntary 
judgment  of  nonsuit  against  Belle 
Nickell  The  plaintiff  appealed. 

On  August  9,  1910,  R.  H.  Brad- 
shaw delivered  to  EfBe  May  TerriO 


Digitized  by  Google 


NICKELL  T. 

(tj  Or.  SSt. 

his  promisBory  note  which  reads  as 
follows: 

12,000. 

MedfoFd,  Oregon,  Aug.  9th,  1910. 

Five  years  from  date  witlwut 
•grace,  I  promise  to  pay  to  the  order 
of  Effie  May  Terrill  for  value  re- 
ceived, with  interest  from  date,  pay- 
able annually  at  the  rate  of  6  per 
cent  per  annum,  until  paid,  principal 
and  interest  payable  in  U.  S.  gold 
coin,  at  Farmers'  &  Fruit  Growers' 
Bank  of  Medford,  Oregon;  and  in 
case  suit  or  action  is  instituted  to 
collect  this  note,  or  any  portion 
thereof,  I  promise  to  pay  such  addi- 
tional sum  of  money  as  the  court 
may  adjudge  reasonable  as  attor- 
ney's fees  in  such  suit  or  action. 

R.  H.  Bradshaw. 

Due  if  ranch  is  sold  or  mortgaged. 

Charles  Nickell  is  the  husband  of 
Belle  Nickell.  and  Charles  E.  Terrill 
is  the  husband  of  Effie  May  Terrill. 
On  March  26,  1912,  Belle  Nickell 
traded  160  acres  of  land,  owned  by 
her,  for  the  note  held  by  Effie  May 
Terrill.  The  land  was  valued  at 
$1,600,  and  Belle  Nickell  and  her 
husband  executed  and  delivered  to 
Effie  May  Terrill  a  note  "for  $400  for 
the  difiference."  This  note,  signed 
by  the  Nickells,  was  afterwards  paid 
by  them.  All  the  negotiattons  for 
the  'trade''  were  conducted  by 
Charles  Nickell  as  the  agent  of  Belle 
Nickell,  and  by  Charles  E.  Terrill  as 
the  agent  of  his  wife.  The  infer- 
ence to  be  drawn  from  the  record  is 
that  all  the  negotiations  for  the 
"trade,"  as  well  as  the  consumma- 
tion of  it,  were  carried  on  in  Med- 
ford. Effie  May  Terrill  resided  in 
Brownsboro,  Jackson  county,  and 
was  not  present  during  any  of  the 
negotiations  nor  at  the  close  of  the 
transaction.  Whfen  the  Bradshaw 
note  was  delivered  to  Charles  Nick- 
ell, as  the  agent  of  his  wife,  there 
was  an  indorsement  on  the  back  of 
the  paper  showing  the  payment  of 
interest  to  August  9,  1911,  and  im- 
mediately beneath  that  writing  the 
name  "Effie  May  Terrill"  was  writ- 
ten. The  undisputed  evidence  is 
that  Effie  May  Terrill  placed  the  note 
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in  her  lock  box  in  a  Medford  bank, 
and  that  it  remained  there  until  it 
was  delivered  to  Charles  Nickell. 
The  uncontradicted  testimony  of 
Effie  May  Terrill  is  that,  although 
the  name  upon  the  back  of  the  note 
was  her  genuine  signature,  she  had 
written  her  name  on  the  note  some 
time  before  the  negotiations  for  the 
"trade." 

On  July  24,  1915,  Charles  Nickell 
and  his  wife  were  in  Berkeley,  Cali- 
fornia, and  on  that  date  the  former, 
writing  from  Berkeley,  addressed  a 
letter  to  Charles  E.  Terrill,  inquiring 
as  to  the  whereabouts  of  Bradshaw 
and  saying  that  "his  note  will  soon 
be  due."  Nickell  returned  to  Med- 
ford shortly  after  writing  to  Terrill, 
and  did  not  receive  an  answer  from 
Terrill  until  after  he  had  returned  to 
Medford.  Not  knowing  the  where- 
abouts of  Bradshaw,  about  ten  days 
or  two  weeks  before  August  9, 1915, 
and  while  still  in  Berkeley,  Nickell 
wrote  two  letters  to  Bradshaw,  ad- 
dressing one  to  him  at  Medford  and 
the  other  to  him  at  Brownsboro,  tell- 
ing him  that  "the  note  would  be- 
come due  on  a  certain  date,  and  to  go 
and  pay  it."  Charles  Nickell  testi- 
fied that  he  did  not  present  the  note 
to  Bradshaw  personally,  but  that  "1 
just  left  it  at  the  buik  where  he 
-  should  pay  it,  and  tcdd  him  about  it 
being  there."  Charles  Nickell  stated 
on  direct  examination  that  the  note 
"has  been  in  mine  and  my  wife's" 
possession  since  it  was  received  from 
Charles  E.  Terrill;  and  upon  being 
recalled  the  witness  was  asked  by 
counsel  for  plaintiff  whether  he 
made  demand  upon  Bradshaw  for 
payment  the  next  day  after  the  note 
became  due ;  and  he  answered  thus  r 
"Yes,  the  next  day.  This  note  was 
at  the  bank  (Farmers'  &  Fruit  Grow- 
ers' Bank)  there  all  of  the  time,  and 
it  was  only  withdrawn  some  time 
afterwards  from  the  bank,  and  in* 
fact  he  was  notified  to  appear  at  the 
bank  and  pay  it." 

Charles  Nickell  was  further 
asked:  "You  say  this  note  was  at 
the  Farmers'  &  Fruit  Growers'  Bank 
up  to  the  time  it  became  due?^  and 
he  answered,  **Yes." 
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On  Aufirust  10, 1015;  Charles  Niclc- 
ell  wrote,  and  Belle  Nickell  signed,  a 
letter  addressed  to  Effle  May  Terrill 

at  Brownsboro,  as  follows: 

You  are  hereby  notified  that  the 
note  drawn  in  your  favor  by  R.  H. 
Bradshaw  under  date  of  August  9, 
1910,  for  $2,000.  payable  at  the 
Fanners*  &  Fruit  Growers*  Bank  at 
Medford,  Oregon,  five  years  after 
date,  with  interest  at  6  per  cent  per 
annum,  and  subsequently  indorsed 
by  you  and  sold  and  transferred  to 
me  by  you  before  maturity  for  a  val- 
uable consideration,  was  dishonored 
and  not  paid  by  said  R.  H.  Bradshaw, 
the  maker,  at  maturity,  after  due 
presentation. 

I  now  make  demand  upon  you  that 
you  pay  said  note  and  accrued  inter- 
est at  tile  Fanners'  &  Fruit  Growers* 
Bank  at  Medford,  Oregon,  at  once. 

Belle  Nickell. 

Dated  this  10th  day  of  August, 
1915. 

This  letter  was  deposited  in  the 
postofiice  in  Medford,  and  was  re- 
ceived by  Effie  May  Terrill  at 
Brownsboro. 

The  complaint  alleges  that  R.  H. 
Bradshaw  gave  his  promissory  note 
to  Effie  May  Terrill  on  August  9, 
1910,  and  that  afterwards,  before 
the  maturity  of  the  note,  the  latter 
indorsed  it  to  the  plaintiff;  that  "at 
the  maturity  thereof"  the  note  was 
"duly  presented  to  the  said  defend- 
ant, R.  H.  Bradshaw,  the  maker 
thereof,  for  payment,  and  payment 
thereof  demanded ;  but  the  same  was 
not  paid  nor  was  any  portion  there- 
of, of  all  which  due  notice  was  given 
to  the  said  defendant,  Effie  May  Ter- 
rill, the  said  indorser  thereof,  and 
payment  thereof  demanded  of  the 
said  defendant,  Effie  May  Terrill,  the 
said  indorser.**  The  complaint  sets 
out  a  purported  copy  of  the  note 
sued  upon ;  but  a  comparison  of  the 
complaint  with  the  promissory  note 
executed  by  Bradshaw  discloses  that 
the  recitals  in  the  complaint  agree 
with  the  original  note,  except  that 
the  complaint  omits  the  words,  "due 
if  ranch  is  sold  or  mortgaged.** 

Effie  May  Terrill  denied  all  the 
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allegations  of  the  complaint  except 
as  "specifically  alleged"  in.  the 
answer.  In  passing  it  is  proper  to 
add  that  the  denials  were  based,  in 
part,  on  the  theory  that  the  com- 
plaint recited  a  note  different  from, 
the  one  which  the  respondent  had 
transferred  to  the  plaintiff.  The 
answer  recites  the  execution  and  de- 
livery of  the  note  from  Bradshaw  to 
Effle  May  Terrill,  and  this  pleading 
contains  an  accurate  copy  of  the 
whole  note.  The  answer  alaq  con- 
tains two  separate  defenses.  In,  the 
ffrst  separate  defense  it  is  stated,  in 
substance,  that  the  Bradshaw  note 
was  delivered  to  and  accepted  by  the 
plaintiff  upon  an  agreement  by  her 
"to  look  entirely  to  the  defendant 
Bradshaw  for  the  pasrment  of  the 
same,  without  any  claim  upon  this 
defendant  for  liability  for  any  por- 
tion of  said  note,  principal  or  inter- 
est, or  attomey*s  fees.  .  .  .  That 
in  said  transaction  plaintiff  accepted 
said  note  as  the  obligation  of  the  de- 
fendant Bradshaw  only,  reliering 
this  defendant  from  the  liabili^ 
thereon  in  the  event  of  nonpayment, 
and  without  any  other  understand- 
ing, legal,  implied,  or  otherwise,  that 
this  defendant  would  become  the 
guarantor  or  indorser  thereof." 

In  the  second  separate  def^ise  it 
■  is  recited  that,  when  Bradshaw  gave 
the  note  to  Effie  May  Terrill,  he  was 
the  owner  of  a  ranch  in  Jackson 
county,  "of  large  acreage  and  of 
great  value,  and  so  long  •  as  said 
ranch  remained  the  property  of  the 
said  Bradshaw,  and  was  not  too 
largely  mortgaged  or  encumbered, 
said  note  was  easily  collectable  out 
of  said  ranch ;  that  for  said  reason  it 
was  stipulated  as  a  part  of  said 
transaction  that  if  said  ranch  should 
be  sold  or  mortgaged  said  note 
should  mature,  so-  that  this  defend- 
ant might  protect  herself  in  the  col- 
lection of  said  note." 

Effie  May  Terrill  further  alleged 
that,  at  tile  time  of  the  transfer  of 
the  note  to  Belle  Nickell,  the  Brad- 
shaw ranch  was  mortgaged,  but  that 
the  "encumbrance  was  small  as  com- 
pared with  the  value  of  said  ranch, 
and  had  been  put  on  by  the  censent 
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of  tiliB  dcifendant,  as  this  defiant 
advised  plaintiff  at  the  time  of  the 
sale  'of  said  note." 

The  second  separate  defense  con- 
cludes with  the  following  paragraph: 
'That  thereafter,  on  or  about  the 
ISth  day  of  January,  1913,  the  de- 
fendant Bradshaw  sold  said  ranch 
to  Frederick  T.  Lewis,  of  which  fact 
the  plaintiff  had  knowledge,  and  on 
or  about  the  time  of  said  transaction, 
and  for  more  than  one  year  prior  to 
any  notice  of  nonpayment  to  this  de- 
fendant, and  for  more  than  one  year 
prior  to  any  demand  upon  this  de- 
fendant for  the  payment  of  said  note 
or  any  part  thereof.  By  the  tenns 
of  said  note  and  by  reasdn  of  said 
transaction  the  said  note  ...  be- 
came due  and  owing  more  than  one 
year  prior  to  any  notice  of  nonpay- 
ment or  demand  for  payment  by 
plaintiff  on  defendant." 

The  reply  opens  by  explaining  that 
the  words,  "due  if  ranch  is  sold  or 
mortgaged,"  were  inadvertently 
omitted  from  the  complaint.  The 
reply  denies  that  the  Bradshaw  note 
was  transferred  to  the  plaintiff  upon 
an  agreement  by  her  to  look  to  Brad- 
shaw only  for  x>ayment  of  the  note ; 
and  this  denial  is  followed  by  an  af- 
firmative allegation  that  it  was 
agreed  that  "the  plaintiff  should  not 
look  entirely  to  the  said  defendant, 
B.  H.  Bradshaw,  for  the  payment  of 
the  said  note,  .  .  .  but  that  the 
said  defendant,  Eifie  May  Terrill, 
should  indorse  the  last  described 
note  unrestrictedly." 

The  plaintiff  admits  the  sale  to 
Frederick  T.  Lewis,  but  attacks  the 
second  separate  defense  by  averring 
that  the  words,  "due  if  ranch  is  sold 
or  mortgaged,"  were  intended  to 
fifive  Effie  May  Terrill  "the  option 
only  to  declare  the  said  note  due  in 
the  event  the  said  defendant  Brad- 
shaw should  sell  or  mortgage  the 
ranch  referred  to  in  said  promissory 
note ;"  that  Effie  May  Terrill  waived 
her  right  to  exercise  the  option  to 
declare  the  note  due,  by  consenting 
on  October  8,  1910,  to  a  conveyance 
of  the  north  half  of  the  ranch  from 
Bradshaw  to  Mrs.  M.  D.  Harbaugh 
for  $4,000,  and  by  consenting  to  the 
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execution  of  a  mortgage  in  1911  on 

the  south  half  of  the  ranch  for  $3,- 
120  by  Bradshaw  to  H.  M.  McFar- 
land. 

Messrs.  James  E.  FoBton  and  W.  E. 
Crews,  for  appellant: 

When  a  promissory  note  is  made 
payable  at  a  particular  bank,  it  is  a 
sufficient  presentment  of  it  if  it  is  in 
the  bank  at  maturi^,  reac^  to  be  de- 
livered to  any  party  who  nu^  be  en- 
titled to  it  in  payment  of  the  amount 
due  thereon. 

Dan.  Neg.  Inst.  §  666;  Parsons,  Bills 

6  Notes,  p.  434;  Randolph,  Com.  Pa- 
per, §  1134;  Story,  Promissory  Notes, 
1 243;  Biggs  v.  Wood,  2  Manitoba  L.  R. 
272;  Sabin  v.  Burke,  4  Idaho,  28,  37 
Fac.  352;  Hoffman  v.  HoUingsworth, 
10  Ind.  App.  353, 37  N.  £.  960;  Graham 
V.  Sangston,  1  Md.  60;  Berkshire  Bank 
T.  Jones,  6  Mass.  BZA,  4  Am.  Dec  175 ; 
Folger  V.  Chase,  18  Pick.  63;  Ogden  v. 
Dobbins,  2  Hall,  112;  Woodin  v.  Fos- 
ter, 16  Barb.  146 ;  State  Bank  t.  Napier, 
G  Humph.  270,  44  Am.  Dec.  308;  Bank 
of  United  States  v.  Carneal,  2  Pet.  543, 

7  L.  ed.  61S. 

Where  a  promissory  note  is  made 
payable  at  a  bank,  and  it  is  left  there 
for  collection,  the  bank  becomea  the 
agent  for  the  owner  to  receive  pay- 
ment, and  it  is  deemed  the  holder  of 
the  note  for  the  purpose  of  making 
demand  on  the  maker  for  payment. 

Warren  v.  Oilman,  17  Me.  360; 
Bumham  v.  Webster,  19  Me.  232;  Ad- 
ams V.  Hackensack  Improv.  Commis- 
sion, 44  N.  J.  L.  638,  43  Am.  Rep. 
406;  Blakeslee  v.  Hewett,  76  Wis.  341, 
44  N.  W.  1105;  Ward  v.  Smith,  7  Wall. 
447,  19  L.  ed.  207, 

A  note  payable  at  a  bank,  which  re- 
mains there,  is  presumed  to  have  been 
presented  there  for  payment  when  due, 
and  the  officers  of  the  bank  are  pre- 
sumed to  have  done  their  duty  to  be 
at  the  bank  to  receive  payment  dur- 
ing business  hours  of  the  last  day  for 
payment. 

Dykman  v.  Northridge,  1  App.  Div. 
26,  36  N.  Y.  Supp.  962;  Folger  v. 
Chase,  18  Pick.  63;  Brittain  v.  Doyles- 
town  Bank,  5  Watts  &  S.  87,  39  Am, 
Dec.  110. 

When  a  promissory  note  is  payable 
at  a  particular  bank,  the  ijayor  must 
be  at  the  bank  at  the  time  it  matures, 
ready  and  willing  to  pay  it. 

Adams  t.  Rutherford,  13  Or.  78.  8 
Pac  896. 

An  indorser  of  a  negotiable  promis- 
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sory  note  cannot  plead  as  a  defense 
to  such  indorsement  that  the  indorsee 
was  to  look  entirely  to  the  maker  of 
such  note  for  payment. 

Dan.  Ne^.  Inst.  §  719;  Randolph, 
Com.  Paper,  g  779 ;  Goldman  v.  Davis, 

23  Gal.  256;  Courtney  t.  Hogan,  93 
111.  101 ;  Wilson  v.  Black,  6  Blackf.  509; 
Rodney  v.  Wilson,  67  Mo.  12S,  29  Am. 
Rep.  499;  Smith  v.  Caro  &  Baum,  9  Or. 
278;  Portland  Nat.  Bank  v.  Scott,  20 
Or.  421,  26  Pac.  276;  Carroll  v.  Nodine, 
41  Or.  412,  93  Am.  St.  Rep.  743,  69 
Pac.  61 ;  Charles  v.  Denis,  42  Wis.  66, 

24  Am.  Rep.  383;  Martin  v.  Cole,  104 
U.  S.  30,  26  L.  ed.  647. 

Where  a  note  contains  an  absolute 
promise  to  pay  at  a  time  specified,  its 
quality  as  a  negotiable  instrument  is 
not  destroyed  by  the  fact  that  it  also 
embodies  a  conditional  promise  to  pay 
at  an  earlier  time. 

Dan.  Neg.  Inst.  §§  43,  44;  Kiskadden 
V.  Allen,  7  Colo.  206,  3  Pac.  221;  El- 
liott V.  Beech,  3  Manitoba  L.  R.  213; 
Walker  v.  Woollen.  54  Ind.  164,  23  Am. 
Rep.  639;  Charlton  v.  Reed,  61  Iowa, 
166,  47  Am.  Rep,  808,  76  N.  W.  64; 
Stevens  v.  Blunt,  7  Mass.  240;  Dobbins 
V.  Oberman,  17  Neb.  163,  22  N.  W.  356; 
Ernst  V.  Steckman,  74  Pa.  13,  15  Am. 
Rep.  542;  Joergenson  v.  Joergenson, 
28  Wash.  477,  92  Am.  St.  Rep.  888,  68 
Pac.  913;  Chicago  R.  Equipment  Co.  v. 
Merchants'  Nat.  Bank,  136  U.  S.  268, 
34  L.  ed.  349,  10  Sup.  Ct.  Rep.  999; 
Smith  V.  Nelson  Land  &  Cattle  Co.  128 
C.  C.  A.  512,  212  Fed.  56. 

The  sale  or  mortgage  of  the  ranch 
did  not  render  the  note  due  and  pay- 
able in  advance  of  the  time  specified 
on  the  face  of  the  note,  namely,  "five 
years  from  date,"  unless  the  payee  or 
owner  elected  by  some  affirmative  ac> 
tion,  as  by  suit  or  otherwise,  to  treat 
it  as  due  and  payable  in  consequence 
of  such  sale  or  mortgage. 

Elliott  V.  Beech,  3  Manitoba  L.  R. 
213;  Belloc  v.  Davis,  38  Cal.  243; 
Mason  v.  Luce,  116  Cal.  232,  48  Pac. 
72;  Kiskadden  v.  Allen,  7  Colo.  206,  3 
Pac.  221;  Ernst  v.  Steckman,  74  Pa. 
13,  15  Am.  Rep.  642;  Wall  v.  Marsh, 
9  Baxt.  439;  First  Nat.  Bank  v.  Park- 
er, 28  Wash.  234,  92  Am.  St.  Rep.  828. 
68  Pac.  756;  Joergenson  v.  Joergen- 
son, 28  Wash.  477,  92  Am.  St.  Rep. 
888,  68  Pac.  913;  Keene  Five  Cent  Sav. 
Bank  v.  Reid,  59  C.  C.  A,  225.  123  Fed. 
221;  Gillette  v.  Hodge,  95  C.  G.  A.  205, 
170  Fed.  313. 

A  nonsuit  is  properly  denied  when 


there  is  any  evidence  tendlii'g  to  sus- 
tain the  plaintiff's  case. 

Felton  V.  Millard,  81  Gal.  540^  22 
Pac.  760,  21  Pac.  -533;  Goldstone  v. 
Merchants'  Ice  &  Cold  Storage  Co.  123 
Gal.  625,  56  Pac.  776;  Tippin  v.  Ward, 

6  Or.  450;  Grant  v.  Baker,  12  Or.  329, 

7  Pac.  318;  Salomon  v.  Cress,  22  Or. 
177,  29  Pac.  489;  Severn  v.  Yorari,  1" 
Or.  644,  16  Pac.  396;  Ryberg  v.  Pbrt- 
land  Gable  R.  Go.  22  Or.  224,  29  Pac. 
614;  Herbert  v.  Dufur,  28  Or.  462,  32 
Pac.  302 ;  Feldman  v.  McGuire,  54  Or. 
309,  55  Pac.  872;  Perkins  v.  McCuI- 
lough,  36  Or.  146,  59  Pac.  182;  Huber 
v.  Miller,  41  Or.  103,  68  Pac.  400; 
Northern  Pacific  Lumber  Co.  v.  Spore, 
44  Or.  462,  76  Pac.  890;  Francis  v. 
Mut.  L.  Ins.  Co.  66  Or.  280,  106  Pac. 
823;  Purdy  v.  Van  Kenren,  60  Or.  263, 
119  Pac.  149;  Nutt  v.  Isensee;  60  Or. 
396,  119  Pac.  722;  Love  v.  Chambers 
Lumber  Go.  64  Or.  129,  129  Pac:  492; 
Sullivan  v.  Wakefield,  66  Or.  528,  133 
Pac.  641;  Domurat  v.  Oregon«Wash- 
ington  R.  &  Nav.  Co.  66  Or.  136,  134 
Pac.  313;  Buchanan  v.  Lewis  A.  Hicks 
Co.  66  Or.  503,  133  Pac.  780,  134  Pac. 
1191 ;  Woods  V.  Wikstrom,  67  Or.  681, 
135  Pac.  192. 

A  motion  for  nonsuit  admits  the 
truth  of  all  plaintiff's  evidence  and  ev- 
ery inference  of  fact  that  can  be 
legitimately  drawn  therefrom ;  and  up- 
on such  motion  evidence  submitted  by 
plaintiff  is  to  be  interpreted  most  fa- 
vorably for  him  and  most  strongly 
against  defendant. 

Hanley  v.  California  Brfdge  £ 
Constr.  Co.  127  Cal.  232,  47  L.RjV.  597, 
59  Pac.  577;  Ferris  v.  Baker,  127  Cal. 
520,  59  Pac.  937;  Herbert  v,  Dufur,  23 
Or.  462,  32  Pac.  302;  Brown  v.  Oregon 
Lumber  Co.  24  Or.  315,  33  Pac.  557; 
Putnam  v.  Stalker,  50  Or.  210,  91  Pac. 
363;  Dillard  v.  Olalla  Min.  Co.  52  Or. 
126,  94  Pac.  966.  96  Pac.  678;  Patty 
V.  Salem  Flouring  Mills  Co.  53  Or. 
850,  96  Pac.  1106,  98  Pac.  521,  100  Pac. 
298;  Palmer  v.  Portland  IT.  Light  & 
P.  Co.  56  Or.  262.  108  Pac.  211;  Devroe 
V.  Portland  R.  tight  &  P.  Co.  64  Or. 
547,  131  Pac.  304. 

Where  the  right  determination  of  a 
cause  depends  upon  the  effect  or 
weight  to  be  given  to  the  evidence^  it 
is  for  the  consideration  of  a  jury  un- 
der proper  instructions  from  the  court 
as  to  the  law. 

Anderson  v.  North  Pacific  Lumber 
Co.  21  Or.  281,  28  Pac.  5;  SahiicioA  v. 
Cress,  22  Or.  177,  29  Pac.  439;  Herbert 
V.  Dufur,  23  Or.  462,  32  Pac.  802;'Sta- 
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xer  T.  Troy  Lauhdiy  Co.  41  Or.  141,  68 
Pac.  405;  Ringue  v.  Oregon  Coal  & 
Co.  44  Or.  407.  75  Pac.  703;  Pacif- 
ic Export  Co.  T.  North  Faci0c  Lumber 
Co.  46  Or.  194.  80  Pac.  105;  Galvin  v. 
Brown  ft  McCabe.  53  Or.  698,  101  Pac. 
671. 

Incompetent  evidence  admitted  with- 
out objection  in  the  course  of  a  trial 
will  be  treated  by  the  court  aa  com- 
petent on  motion  for  nonsuit.  - 

Janson  v.  Brooks,  29  GaL  214;  Jacob- 
sen  v.  Siddal,  12  Or.  280,  53  Am.  Rep. 
360,  a  Pac.  108;  Burris  v.  Whitner,  S 
S.  C;  610;  Latimer  v.  Trowbridge,  52 
S.  C.  193,  68  Am.  St.  Rep.  893,  29  S.  E. 
G34. 

In  an  action  on  a  promissory  note, 
where  the  complaint  is  sufficient  to 
warrant  recovery,  and  the  defendant 
does  not  deny  any  of  the  material  al- 
legations of  the  complaint,  nor  set  up 
new  matter  constituting  a  defense,  and 
there  is  sufficient  evidence  to  support 
the  allegations  -  of  the  complaint,  a 
judgment  should  be  rendered  for 
plaintiff. 

Finley  v.  Tucson,  7  Ariz.  108,  60 
Pac.  872;  Felch  v.  Beaudry,  40  Cal. 
439;  Steinhauer  v.  Colmar,  11  Colo. 
App.  494,  66  Pac.  291;  Bertin  &  Lepori 
V.  Mattison,  80  Or.  354,  5  A.L.R.  590, 
157  Pac.  153. 

Mr.  W.  D.  Fenton  also  for  appellant. 

Mr.  A.  E.  Reames,  for  respondent : 

Since  the  pleader  undertook  to  set 
out  an  exact  copy  of  the  note  sued  up- 
on, the  difference  in  the  two  in- 
struments does  not  rome  within  the 
doctrine  of  variance. 

Kelsay  v.  Taylor,  56  Or.  19,  107  Pac. 
609 ;  Thompson  v.  Rathbun,  18  Or.  203, 
22  Pac  887. 

The  note  in  question  is  non-nego- 
tiable. 

Barr  v.  Mitchell.  7  Or.  854 ;  Moline  v. 
Portland  Brewing  Co.  78  Or.  682,  144 
Pac.  572;  Hull  v.  Angus,  60  Or.  101, 
118  Pac.  284. 

There  was  no  notice  given  to  the  re- 
spondent that  the  note  had  not  been 
paid  at  maturity. 

Jackson  v.  Mclnnis,  33  Or.  630,  43 
UR.A.  128.  72  Am.  St.  Rep.  755,  64 
Pac.  884,  55  Pac.  535;  Robinson  v. 
Holmes,  57  Or.  5,  109  Pac.  754;  Price 
V.  Warner,  60  Or.  11.  Ill  Pac  49,  118 
Pac  ITS;  First  Nat.  Bank  v.  Miller, 
139  Wis.  126,  131  Am.  St  Rep.  1040, 
120  N.  W.  821 ;  Corbin  v.  Planters  Nat. 
Bank,  87  Va.  661,  24  Am.  St.  Rep.  678, 
13  S,  B.  99. 
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There  ifas  no  contract  created  by 
the  respondent's  indorsement  of  a 
note. 

Moll  V.  Roth  Co.  77  Or.  599, 162  Pac. 
235;  Jones  v.  Albee,  70  111.  37;  7  Cyc. 
1124;  Colvin  v.  Goff.  82  Or.  314,  L.R.A. 
1917C.  800.  161  Pac  668;  Ware  v. 
Allen,  128  U.  S.  590.  32  L.  ed.  563.  9 
Sup.  Ct  Rep.  174. 

The  complaint  does  not  state' a  cause 
of  action  against  the  indorser. 

Whitney  Co.  v.  Smith.  63  Or.  191, 126 
Pac.  1000;  Robinson  v.  Holmes.  57  Or. 
7, 109  Pac.  754;  Eirkpatrick  v.  Dallas, 
58  Or.  613. 115  Pac  424;  Splonskofsky 
V.  Minto,  62  Or.  566,  126  Pac.  16; 
Moore  v.  Fowler,  58  Or.  296.  114  Pac 
472;  Sebree  Deposit  Bank  v.  Moreland, 
96  Ky.  150.  29  L.R.A.  307,  28  S.  W.  153. 

Where  a  note  is  set  up  in  the  com- 
plaint, and  its  execution  is  denied  in 
the  answer,  no  presumptions  are  in- 
dulged to  show  its  due  execution  or 
nonpayment. 

Sears  v.  Daly,  43  Or.  350,  73  Pac.  5. 

Harris*  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  argues  that  the 
note  introduced  in  evidence  is  not 
the  instrument  described  in  the  com- 
plaint and  upon  which  the  action  is 
brought.  The  note  recited  in  the 
complaint  is  an  exact  copy  of  the  in- 
strument received  in  evidence,  ex- 
cept that  the  words,  "due  if  ranch  is 
sold  or  mortgaged,"  are  omitted 
from  the  former.  The  answer 
denies  all  the  allegations  of  the  com- 
plaint, bat  this  denial  is  qualified  by 
the  words,  "except  as  hereinafter 
specifically  alleged."  Immediately 
following  this  qualified  denial  is 
paragraph  1,  in  which  it  is  affirma- 
tively alleged  that  on  Augu?t  9, 1910, 
R.  H.  Bradshaw  made  and  delivered 
to  Efiie  May  Terrill  his  promissory 
note.  This  allegation  is  then  fol- 
lowed by  an  exact  copy  of  the  note 
which  was  introduced  in  evidence. 
In  the  reply  the  plaintiff  expressly 
admits  the  allegations  in  paragraph 
1  of  the  answer,  and  this  admission 
is  then  followed  by  an  explanation  to 
the  effect  that  through  inadvertence 
the  words,  "due  if  ranch  is  sold  or 
mortgaged,*'  were  omitted  from  "the 
copy  of  said  promissory  note  as  set 
out  in  the  complaint  of  plaintiff  here- 
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in."  A  mere  statement  of  the  facts 
makes  it  obvious 
that  the  complaint 
and  the  reply,  on 
one  hand,  and  the 
answer,  on  the 
other,  refer  to  the  same  note,  and 
that  the  note  referred  to  is  the  in- 
strument received  in  evidence. 

Assumins:  that  the  note  became 
due  on  August  9,  1915,  and  not  be- 
fore that  date,  then,  in  order  to  make 
Effie  May  Terrill  liable  as  an  indors- 
er.  Belle  Nickell,  the  holder,  was 
obliged  to  present  the  note  for  pay- 
ment on  August  9, 1915,  for  §  5904, 
L-  0.  L.,  provides  that  "where  the  in- 
strument is  not  payable  on  demand, 
presentment  must  be  made  on  the 
day  it  falls  due."  8  C.  J.  533,  534, 
548,549. 

The  plaintiff  insists  that  she  of- 
fered sufficient  evidence  to  warrant 
a  finding  that  the  note  was,  on  Au- 
gust 9,  1915,  in  the  hands  of  the 
bank  for  delivery  to  the  maker  upon 
payment  bfeing  made  by  him.  Effie 
May  Terrill  strenuously  contends 
that  there  is  an  utter  want  of  evi- 
dence to  show  that  the  note  was  in 
the  hands  of  the  bank  for  collection, 
and  that  the  most  that  can  be 
claimed  for  the  evidence  is  that  the 
instrument  was  in  the  bank  in  the 
plaintifTs  lock  box.  It  is  true  that 
Charles  Nickell  stated  that  the  note 
had  been  "in  mine  and  my  wife's  pos- 
session since  it  was  receive  from 
Charles  E.  Terrill."  The  quoted 
answer  of  the  witness  cannot  in  fair- 
ness be  construed  alone  and  by  it- 
self, but  it  must  be  interpreted  in 
connection  with  the  remainder  of  the 
Evidence-  testimony  given  by 
effect  of  aimvio  the  witness,  and 
^t^J^**'  when  so  construed 

there  was  sufficient 
evidence,  if  believed  by  the  jury,  to 
sustain  a  finding  that  the  bank  had 
the  note  in  its  actual  possession  on 
the  date  when  it  became  due,  with 
authority  to  receive  payment  and 
surrender  the  note  to  the  maker. 
The  substance  of  the  testimony  of 
Charles  Nickell  is  that  he  left  the 
note  in  the  bank;  that  about  ten 
days  or  two  weeks  helote  the  note 


became  due  he  wrote  to  ^adshaw, 
telling  him  tha^  the  note  was  in  the 
bank  and  "to  go  and  pay  it"  v^Dw 
jury  could  have  fairly  and  reason- 
ably construed  the  words  of  Niek^ 
to  mean  that  the  bank  had  actual 
possession  of  the  note,  with  au^r- 
ity  to  surrender  it  upon  payment. 

However,  it  is  argued  that,  even 
though  it  is  held  that  the  baidc  had 
possession  of  the  note,  with  anthor- 
ity  to  Buirender  it  upon  paymopt  be- 
ing made,  nevertheless  no  present* 
ment  for  payment  was  made.  /This 
argument  is  based  ux>on  the  language 
of  §  5905,  L.  0.  L.,  where  it  is  said: 
"Presentment  for  payment,  to  be 
sufficient,  must  be  made  ...  to 
the  person  primarily  liable  oq.  the  in- 
stnunent,  or,  if  he  is  absent  orinae- 
cessible,  to  any  person  found  at  the 
place  where  the  presentment  is 
made." 

If  Belle  Nickell  had  retained  actual 
possession  of  ihe  note,  and  if  she  had 
gone  to  the  bank  with  it  on  August  9, 
1915,  for  the  purpose  of  presenting 
it,  then,  if  Bradshaw  was  not  pres- 
ent, she  would  have  been  obliged  to 
have  presented  the  note  to  some  per- 
son at  the  bank  for  paymoit.  But  it 
must  be  remembered  that  the  note 
was  payable  at  the  Farmers'  &  Fruit 
Growers'  Bank  of  Medford,  and 
there  was  evidence  to  show  that  the 
instrument  was  in  the  hands  of  the 
bank  for  collection ;  and  consequent- 
ly it  would  have  been  an  idk^ 
empty,  and  vain  ceremony  if  aome 
person  connected  with  the  bank  had 
presented  the  note  for  paym^t  to 
some  other  person 
connected  with  the 
bank,  when  the  per- 
son making  present-  „. 
ment  had  as  much  authority  as  an 
agent  of  the  bank  to  pay  t^e  note  as 
the  person  to  whom  presentment 
was  made.  The  Negotiable  Instru- 
ments Law  (L.  0.  L.  §§  5906  and 
5920)  simply  redeclares  the  rule, 
which  generally  prevailed  prior  to 
the  adoption  of  the  statute,  that 
when  a  note  is  made  payablp  at  & 
bank  a  sufficient  presentment  occurs 
if  the  instrument  is  actually  in 
the  bank  at  maturity,  ready  he 
delivered  by  the  bank  to  any  person 
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wbo  is  NillUed  to  it  upon  payment. 
De  !&  Vergne  v.  Globe  Pititing 
Co.  27  Cok>.  App.  808,  148  Pac 
924;  Stewart  V;  Soenkaen,  17S 
m.  App.  1,  3;  Kewanee  Nat  Bank 
V.  Ladd,  175  HI.  App.  151.  155; 
N(Rirood  Nat.  Bank  v.  Piedmont 
Pub.  Co.  106  S.  C.  472,  478,  91  S.  E. 
866rDoherty  v.  First  Nat  Bank, 
170  Ky.  810,  818,  186  S.  W.  937; 
Crawford,  Anno.  Neg.  Inst.  Law, 
1916  ed.  160;  Eaton  &  G.  Com. 
Paper,.  452,  549 ;  3  R.  C.  L.  1206.  See 
also  Nelson  v.  Grondahl,  13  N.  D. 
863,  100  N.  W.  1098;  Eaton  &  G. 
Com.  Paper,  449;  Havlin  v.  Conti- 
nental  Nat  Bank,  258  Mo.  292,  801, 
161S.W.741;8C.J.  668. 

Secticm  6906,  L.  O.  L.,  dedares 
that  presentment  "must  made  by 
the  balder,  or  by  some  person  au- 
thorized to  receive  payment  on  his 
behalf;''  and  the  defendant  contends 
that,  even  thousrh  it  be  assumed  that 
the  note  was  in  the  actual  possession 
of  Uie  bank,  yet  there  was  no  evi- 
dence that  any  officer  of  the  bank 
had  authority  to  recdve  payment 
In  addition  to  the  testimony  of 
Charles  Nickell,  there  is  the  circum- 
stance of  the  signature  of  the  de- 
-«vawur  to     fendant  on  the  back 

rcecfre  parmaat  of   the    notc.  POS- 

-erM«.e..  gession  at  the  time 
and  place  of  payment,  when  in- 
dorsed as  this  note  was,  is  prima 
facie  evidence  of  authority  to  receive 
payment  8  C.  J.  565;  Selover,  Neg. 
Inst.  2d  ed.  246. 

It  is  contended  that  the  note  sued 
npon  is  a  non-neg^)tiable  instrument. 
This  (intention  proceeds  upon  the 
theory  thatthe  words,  "due  if  ranch 
is  sold  or  mortgaged,"  made  the  time 
of  payment  so  uncertain  that  it 
cannot  be  said  that  the  note  was  pay- 
able '*at  a  fixed  or  determinable  fu- 
ture time."  Section  6017,  L.  O.  L., 
defines  a  "negotiable  promissory 
tottT  as  "an  unconditional  promise 
in  writhig  made  by  one  person  to  an- 
other, signed  by  the  maker,  engag- 
ing to  pay  on  demand  or  at  a  fixed  or 
determixiaUe  future  time,  a  sum  cer^ 
tain  ill  money  to  order  or  to  bearer." 
Speaking  of  instruments  generally, 
§  5834,  L.  O.  U,  declares  that  an  in- 
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strument,  to  be  negotiable,  must, 
among  other  things,  "be  payable  on 
demand,  or  at  a  fixed  or  determin- 
aUe  future  time."  The  meaning  of 
"fixed  future  time"  is  expressed  in  § 
5837,  L.  O.  L.,  thus:  "An  instru- 
ment is  payable  at  a  determinable 
f utiure  time,  within  the  meaning  of 
this  act  which  is  expressed  to  be 
payable  (1)  at  a  fixed  period  after 
date  or  sight ;  or  (2)  on  or  before  a 
fixed  or  determinable  future  time 
specified  therein;  cr  (3)  on  or  at  a 
fixed  period  after  the  occurrence  of 
a  eqpecified  event,  which  is  certain  to 
happen,  though  the  time  of  happen- 
ing be  uncertain.  An  instrument 
payable  upon  a  oonttogency  is  not 
negotiaUe,  and  the  happening  of  the 
event  does  not  cure  the  defect." 

The  three  sections  of  our  Code  to 
which  attention  has  been  directed 
correspond  with  §§  184,  1,  and  4  of 
the  Uniform  Negotiable  Instruments 
Law  which  has  been  adopted  by  all 
the  states  of  the  Union  except 
Georgia  and  Texas.  Utah  State 
Nat  Bank  v.  Smith,  180  Cal.  1, 179 
Pac.  161.  The  chief  object  of  the 
Uniform  Negotiable  Instruments 
Law  was,  as  its  name  implies,  to  ac- 
complish uniformity,  so  that  a  citi- 
zen of  one  state  couM  know  the  law 
of  every  state  by  acquiring  a  knowl- 
edge of  the  law  of  his  own  state. 
Although  in  some  of  the  states  slight 
differences  in  phraseology  may  oc- 
casionally be  obsenred,  or  sometimes, 
but  rarely,  omissions  may  be  noted, 
or  a  small  number  of  material 
changes  might  be  specified,  yet  for 
the  most  part  not  only  the  subject- 
matter,  but  also  the  phraseok)gy 
and  the  sections  of  the  original  draft 
are  exactly  the  same  in  the  states 
which  have  adopted  the  Uniform  Ne- 
gotiable Instruments  Law.  In  the 
main,  the  Uniform  Negotiable  In- 
struments Law  is  only  a  legislative 
declaration  of  the  rules  of  the  law 
merchant;  and,  indeed,  the  oonclud- 
ing  section  of  the  statute  provides 
that  "in  any  case  not  provided  for 
in  this  act  the  rules  of  the  law  mer^ 
chant  shall  govern."  L.  O.  L.  §  6025. 

While  most  of  the  rules  of  the  law 
merchant  were  thoroughly  estab- 
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lished  and  were  the  same  in  all 
American  jurisdictions,  still  the  sub- 
ject of  negotiable  instruments  pre- 
sented many  phases  upon  which  ap- 
pellate courts  differed ;  and  general- 
ly, but  not  always,  the  Uniform  Ne- 
gotiable Instruments  Law  solved 
these  differences  by  adopting  what- 
ever rule  was  supported  by  the 
weight  of  authority ;  and  hence  it  is 
accurate  to  say  that  the  Uniform 
Negotiable  Instruments  Law  for  the 
most  part  rededares  all  the  uni- 
formly accepted  rules  of  the  law 
merchant,  and,  in  most  instances 
where  there  was  a  difference  of  ju- 
dicial opinion,  adopts  whatever 
rule  was  supported  by  the  weight  of 
authority.  8  C.  J.  47.  Legislation 
has  succeeded  in  establishing  a  sub- 
stantially uniform  code  of  rules  gov- 
erning negotiable  instruments.  Uni- 
formity in  legislation  upon  the  sub- 
ject of  negotiable  instruments  may 
be  said  to  be  an  accomplished  fact, 
but  perfect  and  exact  uniformity  in 
the  construction  and  application  of 
all  those  same  rules  is  only  an  irides- 
cent dream.  Courts  sometimes  dif- 
fer now,  just  as  they  sometimes  dif- 
fered before  the  adoption  of  the 
Uniform  Negotiable  Instruments 
Act,  in  the  application  of  a  given 
rule  governing  negotiable  instru- 
ments, although  the  rule  itself  may 
be  accepted  and  agreed  upon  by  all. 
An  examination  of  reported  deci- 
sions dealing  with  instruments  anal- 
ogous to  one  presented  here, 
and  rendered  after  as  well  as  before 
the  adoption  of  the  Uniform  Nego- 
tiable Instruments  Law,  affords  con- 
crete illustrations  of  the  variant 
views  sometimes  expressed  in  the 
application  of  a  given  rule. 

The  provisions  of  the  Negotiable 
Instruments  Law  (L.  0.  L.  §§  6017, 
5834r  and  6837)  are  only  declaratory 
of  the  law  merchant  as  it  existed  in 
most  jurisdictions;  and  hence  ju- 
dicial opinions  expressed  before  the 
enactment  of  the  statute  are  not 
without  weight  in  the  solution  of  the 
problem  confronting  us.  Rossville 
State  Bank  v.  Heslet,  84  Kan.  315, 83 
L.R.A.(N.S.)  738,  113  Pac.  1052,  3 
R.  C.  L.  907,  8  C.  J.  135;  Eaton  &  G. 


Com.  Paper,  213.  If  the  Words,  "doe 
if  ranch  is  sold  or  mortgaged,"  are 
omitted  from  the  instrument,  it  con- 
cededly  becomes  a  negotiable  prom- 
issory note  within  i^e  meaning  of  I 
6017,  L.  0.  L.,. because  it  contains! 
promise  to  pay  "five  years  from 
date,"  which  is,  speaking  as  ef  the 
date  of  the  note,  a  fixed  future  tone. 
If,  on  the  other  hand,  the  words, 
"five  years  from  date,"  are  Mued. 
the  paper  ia  admittedly  traasfonned 
into  a  non-negotiable  instrument,  be- 
cause it  then  becomes  payable  "if 
ranch  is  sold  or  mortgaged,"  which, 
if  standing  alone  and  viewed  by  it- 
self, was,  at  the  time  of  the  execa- 
ticn  of  the  instrument,  a  "contin- 
gency" within  the  meaning  of  § 
5837,  L.  O.L.  We  are  not  perautted. 
however,  to  cancel  any  wonl  found  in 
the  instrument,  and  hence  the  whole 
of  the  paper  must  be  considered  in 
determining  whether  the  instrum^t 
is  or  is  not  negotiiAle.  Finley  v. 
Smith,  165  Ky.  445.  L.R.A.1915F, 
777,  780.  177  S.  W.  262.  It  wiM  be 
observed  that  the  writing  does  not  in 
express  terms  say  that  the  debt  be- 
comes due  if  the  ranch  is  sold  or 
mortgaged  before  "five  years  from 
date,"  and  yet  such  is  the  olwious  in- 
tent and  meaning  of  the  whole  writ- 
ing. The  debt  becomes  due  at  all 
events  "five  years  from  date,"  and 
the  debt  cannot  extend  beyond  that 
fixed,  certain,  and  definite  period,  be- 
cause the  moment  the  five-year 
period  ends  the  debt  is  due,  and  any 
other  interpretation  of  the  writing 
would  completely  nullify  the  words 
"five  years  from  date;"  but,  if 
the  ranch  is  sold  or  mortgaged  prior 
to  the  expiration  of  that  fixed  future 
time,  then  the  promisor'  agrees  to 
pay  the  debt  at  the  time  of  such  sale 
or  mortgage.  Dold>ins  v.  Obemian, 
17  Neb.  163,  22  N.  W.  356. 

The  words,  "due  if  raaeh  i«  soM  or 
mortgaged,"  do  not  extend  tiie  date 
of  pajrment,  but  upon  the  contzary 
they  serve  only  to  accelerate  the  ma- 
turity of  the  debt.  Stated  broadly, 
the  overwhelming  weight  <rf  author- 
ity is  to  the  effect  that,  where  a  note 
is  made  payable  on  a  definite  Ay  and 
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also  eontams  a  conditioiial  promise 
to  pay  at  an  earlier 
•S^i^^l     time,    the  instru- 
ment is  not  rendered 
non-negotiable  by  the  acceleration 
clause.  Kiskadden  v.  Allen.  7  Colo. 
206,  3  Pac.  221 ;  Walker  v.  Woollen. 
64  Ind.  164. 23  Am.  Rep.  639 ;  Charl- 
ton V.  Reed.  61  Iowa.  166,  47  Am. 
Rep.  808.  16  N.  W.  64;  Dobbins  v. 
Obennan.  supra ;  Ernst  v.  Steckman. 
74  Pa.  13. 15  Am.  Rep.  542 ;  Joergen- 
son  V.  Joergenson,  28  Wash.  477.  92 
Am.  St.  Rep.  888, 68  Pac.  913 ;  Chica- 
go R.  Equipment  Co.  v.  Merchants' 
Nat.  Bank,  136  U.  S.  268.  34  L.  ed. 
349,  10  Sup.  Ct.  Rep.  999;  Smith  v. 
Nelson  Land  &  Cattle  Co.  128  C.  C. 
A  512, 212  Fed.  56 ;  White  v.  Hatch- 
er. 135  Temi.  609,  188  S.  W.  61; 
Bright  V.  Offield.  81  Wash.  442.  143 
Pac.  169;  Utah  State  Nat.  Bank  v. 
Smith,  180  Cal.  1.  179  Pac.  160; 
First  Nat.  Bank  v.  Barrett,  52  Mont. 
359, 157  Pac.  951 ;  Siegel,  C.  &  Co.  v. 
Chicago  Trust  &  Sav.  Bank,  131  111. 
569, 7  L.RJV.537. 19  Am.  St.  Rep.  51. 
23  N.  E.  417 ;  3  R.  C.  L.  908 ;  Selover, 
Neg.  Inst.  2d  ed.  70;  Eaton  &  G. 
Com.  Paper,  220.  See  also  Page  v. 
Ford.  65  Or.  450,  469,  45  L.R.A. 
(N.S.)  247, 131  Pac.  1013,  Ann.  Cas. 
IdlSA,  1048.  The  books  contain  a 
variety  of  cases  involving  accelera- 
tion clauses.  More  common  illustra- 
tions are  found  in  instruments  which 
provide  that  a  default  in  the  pay- 
ment of  interest  or  in  the  payment  of 
an  instalment  shall  mature  the  debt. 
Other  familiar  examples  are  fur- 
nished by  adj  udications  where  a 
series  of  notes  have  been  given  for  a 
single  debt,  with  a  provision  in  each 
note  that  default  in  the  payment  of 
any  one  shall  mature  all  the  unpaid 
notes.   While  nearly  all  the  courts 
have  decided  that  a  default  in  the 
payment  of  interest  or  in  the  pay- 
ment of  an  instalment,  or  a  failure  to 
pay  one  of  a  series  of  notes,  is  such 
an  acceleration  clause  as  does  not 
destroy  the  negotiability  of  an  in- 
strument, yet  there  are  recorded  in-, 
stances  where  courts  have  held  that 
acceleration  clauses  of  the  kind  men- 
tioned impair  the  negotiability  of  in- 
struments otherwise  negotiable. 
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As  already  stated,  the  general 
principle  has  been  firnily  established, 
in  despite  of  occasional  dissenting 
voices,  that  an  acceleration  clause 
does  not  necessarily  destroy  the  ne- 
gotiability of  an  instrument.  The 
chief  difficulty,  however,  is  encoun- 
tered whenever  an  attempt  is  made 
to  formulate  a  rule  by  which  to  de- 
termine the  validity  of  all  accelera- 
tion provisions;  and  it  is  probably 
impossible  to  f ormiUate.  even  in  the 
most  general  language,  any  rule 
which  will  include  all  acceleration 
provisions  that  have  been  held  suf- 
ficient, and  at  the  same  time  serve 
as  a  safe  and  certain  guide  in  all  ju- 
risdictions. This  difficulty  is  neither 
greater  nor  less  now  than  it  was  pre- 
vious to  the  adoption  of  the  Negotia- 
ble Instruments  Law.  For  example, 
there  is  a  class  of  cases  dealing  with 
instruments  having  provisions  to  the 
effect  that,  if  at  any  time  the  holder 
of  the  note  deems  himself  insecure, 
he  may  declare  the  debt  due;  or  to 
the  effect  that  the  holder  may,  if  he 
deems  himself  insecure,  call  upon  the 
maker  for  additional  security  when 
the  value  of  the  security  given  at  the 
time  of  the  execution  of  the  writing 
becomes  impaired,  and  if  the  maker 
fails  to  respond  with  additional  se- 
curity the  holder  may  declare  the 
debt  due.  The  adjudications  assign- 
able to  this  class  are  divided  in  their 
views;  but  the  majority  of  the  cases 
decided  under  the  provisions  of  the 
Negotiable  Instruments  Law.  as  well 
as  the  majority  of  those  decided  in 
jurisdictions  where  the  Negotiable 
Instruments  Law  had  not  yet  been 
adopted,  have  ruled  that  this  kind  of 
a  condition  in  &n  acceleration  clause 
renders  the  instrument  non-negotia- 
ble. Reynolds  v.  Vint.  73  Or.  528. 
144  Pac.  526;  Western  Farquhar 
Mach.  Co.  V.  Burnett,  82  Or.  174, 178. 
161  Pac.  384 ;  Holliday  State  Bank  v. 
Hoffman,  85  Kan.  71,  35  L.R.A. 
tN.S.)  390,  116  Pac.  239,  Ann.  Cas. 
1912D.  1 ;  Puget  Sound  State  Bank  v. 
Washington  Paving  Co.  94  Wash. 
504, 162  Pac.  870 ;  First  Nat.  Bank  v. 
Bynum,  84  N.  C.  24,  37  Am.  Rep. 
604;  Carroll  County  Sav.  Bank  v. 
Strother.  28  S.  C.  504,  6  S.  E.  313; 
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Kimpton  v.  Studebaker  Bros.  Co.  14 
Idaho,  652,  125  Am.  St.  Rep.  185, 
94  Fac.  1039,  14  Ann.  Cas.  1126; 
Bright  V.  Offield,  81  Wash.  442,  143 
Fac.  159 ;  First  Nat.  Bank  v.  Rnssell, 
124  Tenn.  618,  139  S.  W.  734,  Ann. 
Cas.  1913A,  203.  Contra:  Empire 
Nat.  Bank  v.  High  Grade  Oil  Ref.  Co. 
260  Fa.  255,  103  Atl.  602;  Flnley  v. 
Smith,  165  Ky.  445,  L.R.A.1915F. 
777, 177  S.  W.  262;  Kennedy  v.  Bro- 
derick,  L.R.A.1915B,  472,  132  G.  G. 
A.  881,  216  Fed.  137.  The  cases 
holdinsr  that  an  instrument  is  not 
negotiable  if  it  contains  a  clause  giv- 
inig  the  holder  the  right  to  declare 
the  debt  due  if  he  deems  himself  in- 
secure are  based  primarily  upon  the 
objection  that  the  date  of  maturity 
is  placed  wholly  under  the  control  of 
the  holder,  is  completely  dependent 
upon  his  whim  or  caprice,  and  is  in- 
dei>endent  of  any  act  done  or  omitted 
by  the  maker;  and,  if  there  is  the 
further  stipulation  that  the  maker 
will  furnish  added  security  when 
called  upon,  then  there  is,  of  course, 
an  affirmative  promise  of  the  maker 
to  do  an  act  in  addition  to  his  prom- 
ise to  pay  money.  Puget  Sound 
State  Bank  v.  Washington  Paving 
Co.  94  Wash.  504, 162  Fac.  874;  Hol- 
iday State  Bank  v.  Hoffman,  85  Kan. 
71,  35  L.R.A.(N.S.)  390,  116  Fac. 
239,  Ann.  Cas.  1912D,  1 ;  White  v. 
Hatcher,  135  Tenn.  609,  612,  188  S. 
W.  61. 

It  is  apparent  from  what  has  al- 
ready been  said  that  some  jurisdic- 
tions go  further  than  others  in  their 
approval  of  acceleration  clauses ;  and 
consequently  a  rule  containing  lan- 
guage as  broad  as  the  rule  in  some 
jurisdictions  would  be  too  broad  for 
others,  and  a  formula  which  is  only 
broad'  enough  for  the  latter  would 
not  be  broad  enough  for  the  former. 
In  this  jurisdiction,  the  holding  In 
Reynolds  v.  Vint,  73  Or.  528,  144 
Pac.  526,  and  in  Western  Farquhar 
Mach.  Co.  V.  Burnett,  82  Or.  174, 161 
Pac.  384,  condemns  acceleration 
clauses  which  are  entirely  under  the 
control  of  the  holder,  and  ^^ompletely 
dependent  upon  his  whim  or  caprice, 
independent  of  any  act  of  the  maker ; 
but,  since  neither  of  those  decisions 
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condemns  all  acceleration  clauses,  we 
have  no  hesitancy  in  declaring  that 
we  prefer  to  keep  company  with  the 
majority  of  the  other  jurisdictions 
by  giving  approval  to  certain  kinds 
of  acceleration  clauses.  What  we 
deem  to  be  the  better  rule  is  best  ex- 
pressed by  language  found  in  Ernst 
V.  Steckman,  74  Pa.  13, 15  Am.  Rep. 
542,  where  a  note,  payable  "twelve 
months  after  date  (or  before,  if 
made  out  of  the  sale  of  W.  S.  CoflF- 
man's  Improved  Broadcast  Seeding 
Machine),"  was  held  to  be  negotia- 
ble. In  concluding  the  opinion  the 
court  there  said :  "The  principle  to 
be  deduced  from  the  authorities  is 
this:  To  constitute  a  negotiable 
promissory  note,  the  time  or  the 
event  for  its  ultimate  pasnnent  must 
be  fixed  and  certain ;  yet  it  may  be 
made  subject  to  contingencies,  upon 
the  happening  of  which,  prior  to  the 
time  of  its  absolute  payment,  it  shall 
become  due.  The  contingency  de- 
pends upon  some  act  done  or  omitted 
to  be  done  by  the  maker,  or  upon  the 
occurrence  of  some  event  indicated 
in  the  note;  and  not  upon  any  act  of 
the  payee  or  holder,  whereby  the 
note  may  become  due  at  an  eariier 
day." 

The  principle  which  was  expressed 
in  Ernst  v.  Steckman  was  subse- 
quently reiterated  and  applied  by  the 
Supreme  Court  of  the  United  States 
in  the  leading  and  oft-cited  case  of 
Chicago  R.  Equipment  Co.  v.  Mer- 
chants' Nat.  Bank,  136  U.  S.  268,  S4 
L.  ed.  349,  10  Sup.  Ct.  Rep.  999. 
Further  exempliiication  of  this  prin- 
ciple may  be  found  in  the  following 
precedents  where  the  facts  in  some 
instances  were  exactly  like  and  in -all 
instances  were  analogous  to  the 
facts  presented  here:  Kiskadden  v. 
Allen,  7  Colo.  206, 3  Pac.  221 ;  Elliott 
V.  Beech,  8  Manitoba  L.  R.  213; 
Walker  v.  WooUen,  54  Ind.  164,  23 
Am.  Rep.  639;  Charlton  v.  Reed,  61 
Iowa,  166,  47  Am.  Rep.  808,  16  N. 
W.  64;  Dobbins  v.  Oberman,  17  Neb. 
163,  22  N.  W.  356;  Joergenson  v. 
Joergenson,  28  Wash.  477, 92  Am.  St. 
Rep.  888,  68  Fac.  913.  The  ruling  in 
Reynolds  v.  Vint,  73  Or.  528,  144 
Fac  526,  is  not  inconsistent  with  the 
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adoption  of  the  principle  stated  in 
Ernst  V.  Steckman,  74  Fa.  IS,  16  Am. 
Rep.  542;  White  v.  Hatcher,  135 
Tenn.  609,  612,  188  S.  W.  61-;  First 
Nat.  Bank  v.  Russell,  124  Tenn.  618, 
139  S.  W.  734,  Ann.  Gas.  1913A,  203 ; 
Bright  V.  Offield,  81  Wash.  442,  143 
Pac.  161 ;  Joergenson  v.  Joergenson, 
28  Wash.  477,  481,  92  Am.  St.  Rep. 
888,  68  Pac.  913;  Holliday  State 
Bank  v.  Hoffman,  85  Kan.  71,  35 
L.RA.(N.S.)  390, 396, 116  Pac.  239, 
Ann.  Cas.  1912D,  1 ;  Clark  v.  Skeen, 
61  Kan.  526,  49  L.R.A.  190,  78  Am. 
8t.  337,  60  Pac.  327;  The  note 
signed  by  Bradshaw 
7.V/ir"'.^S^'  conforms  with  the 

5837,  L.  O.  L.,  and  is 
a  negotiable  promissory  note.  Utah 
State  Nat.  Bank  v.  Smith,  180  Gal.  1, 
179  Pac.  160;  Bright  v.  Offield,  81 
Wash.  442, 143  Pac.  159. 

The  respondent  has  argued  that 
the  debt  represented  by  the  note  au- 
tomatically became  due  when  the 
conveyance  was  made  to  Fredrick 
T.  Lewis  on  January  18,  1913;  but 
the  answer  is  that  the  thoroughl^^ 
established  and  indeed  idmost  uni- 
versal, if  not  the  universal,  rule  is 
-e*c«t  of  that  the  acceleration 

•cMieraHm  clause  is  uot  self-ex- 
.u,«^pti.n.  ecuting,  but  it  mere- 
ly confers  an  option  upon  the  holder 
to  treat  the  debt  as  due.  Belloc  v. 
Davis,  38  Gal.  243.  251;  White  v. 
Hatcher,  136  Tenn.  609.  616,  188  S. 
V.  61 ;  Clark  v.  Skeen,  61  Kan.  626, 
49  L  JV.  190,  78  Am.  St.  Rep.  337, 
60  Pac.  327;  Fkst  Nat.  Bank  v. 
Parker,  28  Wash.  234,  237,  92  Am. 
St  Rep.  828, 68  Pac.  756 ;  Keene  Five 
Cent  Sav.  Bank  v.  Reid,  59  C.  G.  A. 
225, 123  Fed.  221 ;  Gillette  v.  Hodge, 
95  C.  G.  A.  205, 170  Fed.  314;  Chica- 
go R.  Equipment  Co.  t.  Merchants' 
Nat.  Bank,  136  U.  S.  268,  284,  34 
L.  ed.  349, 354, 10  Sup.  Gt.  Rep.  999. 

There  'is  no  evidence  indicating 
or  even  intimating  that  the  plaintiff 
exercised  or  attempted  to  exercise 
the  optron  which  the  note  conferred 
upon  the  holder  to  declare  the  note 
due  in  the  event  of  a  sale  or  mort- 
gage of  the  ranch.  Inasmuch  as  the 
plaintiff  is  relying  upon  the  "gener- 
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al"  date  of  maturity  specified  in  the 
instrument,  and  since  the  accelera- 
tion clause  was  not  self -executing,  it 
was  unnecessary  for 
the  plaintiff  to  af-  Si*"1I;jSr 
firm  a  negative  by  i»ower  to  act  •» 
pleading  or  proving  Sf^^lrr" "note, 
it.  Dobbins  v.  Ober- 
man,  17  Neb.  163, 165, 22  N.  W.  356; 
Walker  v.  Woollen,  64  Ind.  164,  165, 
23  Am.  Rep.  639. 

One  of  the  further  and  separate 
defenses  interposed  by  Efiie  May 
Terrill  is  based  upon  the  allegation 
that  the  note  was  delivered  to  and 
accepted  by  the  appellant  upon  an 
agreement  "to  look  entirely  to" 
Bradshaw  for  payment,  without  any 
claim  upon  the  respondent  "for  lia- 
bility for  any  portion  of  said  note." 
Through  cross-examination  of  wit- 
nesses for  the  appellant,  the  re- 
spondent succeeded  in  introducing 
parol  evidence  in  support  of  the  de- 
fense last  mentioned.  The  direct  ex- 
amination justified  the  cross-exam- 
ination which  was  conducted  by  the 
respondent  and  permitted  by  the 
court  (Speer  v.  Smith,  83  Or.  671, 
675,  163  Pac.  979),  and  consequent- 
ly the  only  remaining  question  aris- 
ing out  of  the  cross-examination  is 
whether  this  testimony  was  compe- 
tent for  any  purpose.  The  appel- 
lant insists  that  the  testimony  was 
incompetent  because  it  varied  the 
terms  of  a  written  contract.  The 
respondent  relies  upon  an  ingenious 
argument.  The  respondent  endeav- 
ors to  apply  a  principle  discussed  in 
Golvin  v.  Goff,  82  Or.  314,  L.R.A. 
1917C,  800, 161  Pac.  568.  The  argu- 
ment of  the  respondent  is,  in  sub- 
stance, that  the  note  on  its  face  con- 
tained two  contracts,  one  between 
the  maker  and  the  payee,  and  the 
other  between  the  indorser  and  in- 
dorsee; that,  while  there  was  a 
manual  transfer  of  the  paper  for  the 
purpose  of  effecting  a  delivery  of  the 
contract  between  the  maker  and 
payee,  nevertheless  the  seeming  con- 
tract between  the  indorser  and  in- 
dorsee "was  never  delivered,  except 
in  the  sense  of  a  physical  delivery 
and  that  therefore  the  respondent  is 
"not  seeking  to  vary  the  terms  of  a 
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written  contract,  to  wit,  the  contract 
of  the  indorser,  but  to  show  that  this 
written  contract  was  never  deliv- 
ered." 

There  is  a  divergence  of  judicial 
opinion  as  to  whether  or  not  the  im- 
plications and  intendments  which 
the  law  attaches  to  a  blank  indorse- 
ment of  negotiable  commercial  paper 
make  such  blank  indorsement  the 
equivalent  of  a  complete  written  con- 
tract which  cannot  be  varied  by 
parol  evidence.  8  Cyc.  264  ;  3  R.  C. 
L.  974;  8  C.  J.  1033;  Crawford 
Anno.  Neg.  Inst.  Law  (Rev.  Uniform 
ed.)  183.  In  this  jurisdiction,  how- 
ever, it  has  been  the  settled  rule  for 
nearly  forty  years  that  parol  evi- 
dence cannot  be  received  to  vary  or 
contradict  the  contract  which  the 

BTide«ce-to  law  writes  over  a 
vary  indor>«-      blank  indorsement, 

delivery  of  a  promissory  note  to  the 
payee.  Smith  v.  Caro,  9  Or.  278; 
Carroll  v.  Nodine,  41  Or.  412,  415, 
93  Am.  St.  Rep.  743,  69  Pac.  51; 
Smith  V.  Bayer,  46  Or.  143,  147,  114 
Am.  St.  Rep.  858,  79  Pac.  497.  To 
this  general  rule  there  are  certain 
exceptions  which  are  specified  in 
Dale  V.  Gear,  38  Conn.  15,  9  Am. 
Rep.  353.  See  also  Smith  v.  Caro,  9 
Or.  278,  287 ;  Moll  v.  Roth  Co.  77  Or. 
693,  599,  152  Pac.  235;  Jones  v.  Al- 
bee,  70  ni.  34.  The  rule  relied  upon 
-taiiorc  to  respondent  is 

deiivsv  ivdoFNe-  not  available  to  her. 

The  facts  which  she 
herself  admits  effectively  prevent 
her  from  shielding  herself  with  that 
rule.  The  manual  transfer  of  the 
note  was  in  no  sense  executory,  but 
upon  the  contrary  it  was  a  com^ 
pleted  and  wholly  executed  act. 
There  was  no  stipulation  preventing 
the  manual  transfer  from  becoming 
a  completed  delivery  with  all  the  at- 
tending rights  and  obligations. 
When  placed  in  the  hands  of  the  ap- 
pellant, the  note  bore  the  blank  in- 
dorsement of  the  respondent.  It  is 
conceded  by  the  respondent  that  she 
intended  to  transfer  her  ownership 
in  the  note.  The  transfer  of  owner- 
ship was  not  made  contingent  upon 
the  happening  of  some  event.  The 


transfer  was  a  finality.  The  con- 
tract of  transfer,  whatever  the  con- 
tract may  have  been,  was  executed 
and  completed.  The  appellant  says 
that  the  terms  of  the  contract  are  to 
be  found  in  the  signature  written  on 
the  back  of  the  note;  while  the  re- 
spondent argues  tiiat,  when  the  own- 
ership of  the  note  was  transferred  to 
the  appellant,  the  latter  accepted  the 
instrument  upon  an  agreement  dif- 
ferent from  that  which  the  law 
writes  into  the  blank  indorsement  of 
the  respondent.  In  the  last  analysis, 
the  contention  of  the  respondent  is 
only  an  effort  to  vary  and  contradict 
the  written  contract  of  indorsement, 
and  hence  the  parol  testimony  relat- 
ing to  any  oral  contemporaneous 
agreement  was  incompetent.  The 
respondent  has  not  brought  herself 
within  either  of  the  first  three  excep- 
tions noted  in  Dale  v.  Gear,  88  Conn. 
15, 9  Am.  Rep.  355 ;  and,  if  there  was 
an  equity  bringing  the  respondent  in 
the  fourth  class  of  exceptions,  ''it 
must  be  set  up  as  an  equity  provable 
in  equity,  to  bar  an  apparent  legal 
liability."  The  defense  urged  by  the 
respondent  does  not  involve  the 
question  of  waiver,  as  did  the  case 
of  Moll  v.  Roth  Co.  77  Or.  693,  600, 
162  Pac.  235. 

Both  Brownsboro  and  Medfordare 
in  Jackson  county.  The  letter  which 
Charles  Nickell  wrote  for  the  pur- 
pose of  giving  notice  of  dishonor  was 
deposited  in  the  postofiice  at  Med- 
ford  and  addressed  to  the  respondent 
at  Brownsboro,  where  she  lived. 
The  postmark  on  the  envdop  in 
which  the  letter  was  mailed  indicates 
that  it  was  postmarked  at  the  Med- 
•  ford  postofiice  at  3:30  P.  M.  on  Au- 
gust 10, 1915.  Charles  Nickell  testi- 
fied that  he  deposited  the  letter  in 
the  Medford  postofiice,  but  he  did 
not  state  the  time  of  the  deposit  fur- 
ther than  to  explain  th^t  he  de- 
posited the  letter  on  the  date  shown 
by  the  envelop.  The  respondent  was 
called  as  a  witness  for  the  plaintiff, 
and  stated  that  she  received  the  let- 
ter, but  she  did  not  remember  the 
date  of  its  receipt.  There  is  not  a 
word  of  evidence  showing  the  dis- 
tance between  Medford  and  Browns- 
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boro.  There  is  not  a  syllable  of  tes- 
timotuy  telling  about  the  mail  service 
between  the  two  postoffices.  The 
record  is  utterly  barren  of  any  evi- 
dence showing  whether  there  were 
one  or  more  mails  or  any  mail  leav- 
ing Medford  for  Brownsboro  on 
August  10th,  or,  if  there  wasi  any 
man  for  Brownsboro  on  that  day, 
whether  it  was  before  or  after  3 :30 
P.  M.  The  most  that  we  can  say 
from  the  record  is  that  the  letter 
was  deposited  at  some  time  in  the 
Medford  postoffice,  on  August  10th, 
and  postmarked  at  3:30  P.  M.,  and 
that  afterwards  the  respondent  re- 
ceived the  letter  in  due  course  of 
mail.  For  aught  that  we  can  ascer- 
tain from  the  record,  there  was  a 
mail  leaving  Medford  for  Browns- 
boro at  noon  on  August  10th,  and,  if 
there  was  a  mail  leaving  at  that 
hour  and  no  other  mail  leaving  on 
that  day,  then,  in  the  absence  of 
some  excuse  sanctioned  by  the  law, 
the  notice  of  dishonor  was  not 
mailed  in  time.  The  statute  which 
governs  this  phase  of  the  contro- 
versy inrovides  that  "where  the  per- 
son giving  and  the  person  to  receive 
notice  reside  in  different  places,  the 
notice  must  be  given  within  the  fol- 
lowing times:  (1)  If  sent  by  mail,  it 
must  be  deposited  in  the  postoflice  in 
time  to  go  by  mail  the  day  following 
the  day  of  dishonor,  or  if  there  be  no 
mail  at  a  convenient  hour  on  that 
day,  by  the  next  mail  thereafter. 
.    .      L.  O.  L.  §  5937. 

The  Negotiable  Instruments  Law 
prescribes  a  definite  time  for  mailing 
notice  of  dishonor.  If  there  was 
only  one  mail  on  August  10th,  and  if 
that  mail  left  at  a  convenient  hour 
prior  to  3:30  P.  M.,  the  notice  mailed 
by  the  appellant  was  too  late.  If 
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there  was  no  outgoing  mail  at  all  for 
Brownsboro  on  that  day,  then,  of 
course,  the  letter  was  deposited  in 
time.  The  liability  of  an  indorser  of 
a  negotiable  promissory  note  is  con- 
tingent, and,  among  other  things, 
the  liability  is  conditioned  upon  giv- 
ing notice  of  dishonor  within  the 
time  specified  by  the  statute.  The 
burden  is  upon  the 
holder  to  prove  that  ^»«c>  ^jj^^ 
the  notice  was  ■i«ltTe«^Df'dta"'** 
mailed  within  the 
time  prescribed  by 
law;  it  is  not  enough  merely  to  show 
that  the  notice  was  deposited  in  the 
postoflice  on  the  day  following  the 
day  of  dishonor,  but 
it  must  also  be  ^SS^^lSuit, 
shown  that  the  no- 
tice was  deposited  "in  time  to  go  by 
mail  the  day  following  the  day  of 
dishonor"  if  there  was  a  mail  at  a 
convenient  hour  on  that  day.  Strict 
proof  is  required.  There  is  an  utter 
want  of  evidence  concerning  outgo- 
ing mails,  and  .consequently  the 
judgment  of  involuntary  nonsuit 
was  properly  rendered.  United 
States  V.  Barker,  Fed.  Cas.  No.  14,- 
519 ;  First  Nat.  Bank  v.  Miller,  139 
Wis.  126, 131  Am,  St.  Rep.  1040, 120 
N.  W.  821 ;  Downs  v.  Planters  Bank, 
1  Smedes  &  M.  261,  40  Am.  Dec.  92; 
Marks  v.  Boone,  24  Fla.  177,  4  So. 
532;  Richardson  v.  Kulp»  81  N.  J.  L. 
123, 78  Atl.  1062;  Commercial  Bank 
V.  Strong,  28  Vt.  316,  67  Am.  Dec. 
714;  Corbin  v.  Planters'  Nat.  Bank, 
87  Va.  661,  24  Am.  St.  Rep.  673;  13 
S.  E.  98;  8  C.  J.  655,  1016,  1055; 
Eaton  &  G.  Com.  Paper,  507. 
The  judgment  is  affirmed. 

McBridc^  Gh.  J.,  and  Benson  and 
Burnett,  JJ,,  concur. 

Petition  for  rehearing  denied. 


ANNOTATION. 

AcfanbdnEty  of  parol  evidence  to  vary  or  the  contract  SwpK^J  from 

the  regular  indorsement  of  a  bill  or  note. 


The  earlier  cases  on  this  question 
are  ^Iscusgecl.  in  the  note  in  4  AX.R. 
764  et  seq.,  where  many  questions 
bearing  on  the  subject  under  annota- 


tion are  discussed  that  have  not  been 
iwssed  upon  since  the  date  of  that 
note,  consequently  are  not  found  here- 
in.  Reference  should  be  had  to  the 
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above  note  for  a  complete  discussion 
of  the  question. 

Instrument  r^^ar^  exaanted  amd 
tnuufarrad  —  aajozitr  rala  —  la  cea- 
eral. 

(Supplementing  annotation  in  4 
A.L.R.  p.  765.) 

The  doctrine  followed  in  the  earlier 
Kansas  cases  that  when  an  instrument 
which  has  had  a  valid  inception  in  the 
hands  of  the  payee  is  by  such  payee 
or  subsequent  indorsee  transferred 
with  the  intent  to  pass  the  property 
therein,  and  unqualifiedly  indorsed  by 
such  transferrer  to  evidence  the  trans- 
fer, the  contract  implied  from  such  in- 
dorsement, whether  made  in  blank  or 
full,  cannot,  even  as  between  the  par- 
ties, be  varied  or  explained  by  parol 
evidence  of  a  prior  or  contempora- 
neous agreement,  is  followed  in  the 
subsequent  Kansas  case  of  Blair  v. 
McQuary  (1920)  106  Kan.  710,  189 
Pac.  948,  where  the  court  refused  to  ad- 
mit parol  evidence  of  a  contemporane- 
ous oral  agreement  that  the  indorser 
should  not  be  held  liable.  An  agree- 
ment that  the  indorser  was  to  be  held 
liable  for  a  less  amount  than  the 
amount  of  the  note  was  held  not  avail- 
able to  the  indorser  in  Tross  v.  Bills 
(1920)  —  Ky.  — ,  224  S.  W.  660. 

It  was  held  in  Cole  v.  George  (1920) 
_  w.  Va.  — ,  103  S.  E.  201,  that  the 
indorser  of  a  negotiable  promissory 
note  cannot  prove  that  there  was  a 
contemporaneous  parol  understanding 
or  agreement  that  he  would  be  bound 
in  any  different  way  from  that  which 
the  contract  contained  upon  the  pa- 
per imports.  This  is  contrary  to  the 
opinion  expressed  in  Howell  v.  iSc- 
Carty  (1916)  77  W.  Va.  695,  88  S.  E. 
181.  The  facts  in  the  Cole  Case  are 
not  clearly  stated,  but  it  seems  the  de- 
fendant was  a  regular  indorser,  al- 
though not  a  regular  holder  of  the 
note.  It  is  said  that  the  defendant, 
"representing  the  holder  of  these 
notes,  fo»  a  commission  received  from, 
such  holder,  indorsed  them  to  the 
plaintiff.''  The  indorsement  was  in 
blank,  made  simply  by  writing  the  in- 
dorser*a  name  across  the  back  of  the 
note. 

The  decision  in  the  reported  case 
(NiCKELL  V.  Bradshaw,  ante,  623), 


denying  the  admissibility  of  parol  evi- 
dence to  modify  the  contract  implied 
from  the  indorsement,  is  in  accord 
with  the  earlier  ease  of  Smith  v.  Csro 
(1881)  9  Or.  278,  as  shown  in  the 
earlier  note. 

Minority  rvle  —  tn  Kaneral. 

(Supplementing  annotation  in  4 
A.L.R.  p.  778.) 

Contrary  to  the  earlier  Canadian  de- 
cisions, as  shown  in  the  earliw  note, 
it  is  held  in  Yorkshire  &  C.  Trust  Co. 
V.  Scott  (1919)  27  B.  C.  5,  that  a  payee 
whose  indorsement  was  made  after  the 
maturity  of  the  note  might  show  by 
parol  that  his  indorsement  was  made 
without  consideration,  and  on  the  un- 
derstanding that  he  was  not  to  be  lia- 
ble  thereon. 

Aoaommodatlon  indorian  ~  aatlaw  W- 
tweea  oriE^nal  pMtias. 

(Supplementing  annotation  in  4 
A.L.R.  790.) 

In  Grapes  v.  Willoughby  (1919)  — 
Vt.  — ,  108  Atl.  421,  the  acconunoda- 
tion  indorser  of  a  note,  who  signed  the 
same  before  delivery  to  the  payee,  ap- 
peared on  the  note  as  a  first  indorser, 
the  payee  having  signed  it  under  the 
signature  of  the  accommodation  in- 
dorser upon  negotiation,  but  appar- 
ently, upon  a  renewal  of  the  note^  the 
order  of  the  signatures  was  rerersed. 
In  an  action  by  the  payee,  who  had 
taken  up  the  note  against  the  accom- 
modation indorser,  parol  evidence  was 
held  admissible  to  show  the  actual 
agreement  of  the  parties. 

That  evidence  is  competent,  as  be- 
tween accommodation  indorsers,  to 
show  the  actual  agreement,  is  slated 
in  Rawlings  v.  Galibert  (1919)  69  Can. 
S.  C.  611. 

Qnallfled  Indorsement  —  indoraemeat 
witihont  raconvM. 

(Supplementing  annotation  in  4 
A.L.B.  794.) 

The  case  of  Carroll  v.  Nodine 
(1902)  41  Or.  412,  93  Ato.  St.  Rep.  743, 
69  Pac.  61,  discussed  in  the  earlier 
note  on  pages  794  and  795,  is  said  in 
the  recent  case  of  Smith  t.  Bamer 
(1920)  96  Or.  486,  188  Pac.  216,  to 
have  arisen  before  the  Negotiable  In- 
struments Law  was  enacted,  and  un- 
der the  law  merchant  as  it  then  cz- 
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iated.  It  is  held  in  the  Barner  Case 
that  under  the  Negotiable  Instrumenis 
Law,  when  a  negotiable  promissory 
note  is  indorsed  "without  recourse," 
the  contract  of  the  indoraer  becomes 
and  is  a  written  contract,  the  .statu- 
tory terms  and  provisions  being  incor- 
porated in  and  made  a  part  thereof, 
so  that  parol  evidence  is  not  admis- 
sible to  explain  or  vary  the  indorse- 
ment There  is  a  strong  dissent  from 
this  position  in  a  concurring  opinion 
by  Bennett,  J.,  who  ailirms  the  posi- 
tion taken  in  Carroll  v.  Modine.  It  is 
not  clear  from  the  statement  of  facts 
in  Smith  v.  Barner  that  the  above  was 
necessary  to  the  decision  in  that  case, 
as  it  seems  from  a  statement  in  the 
opinion  that  because  of  a  failure  to 
xaake  an  allegation  that  the  note  was 
negotiable  and  that  it  was  indorsed 
"without  recourse"  in  writing,  the 
case  did  not  come  within  the  terms 
and  provisions  of  the  Negotiable  In- 
Btmraents  Law.  The  defense  attempt- 
ed to  be  set  up  in  the  Barner  Case  was 
that  the  defendant  had  acted  through- 
out the  transaction,  including  the  in- 
dorsement of  the  note,  aa  a  trustee 
for  another,  to  the  knowledge  of  the 
plaintifTs  indoraee,  who  attempted  to 
hold  the  defendant  on  his  warranty  of 
genuinenras  of  the  instrument  sued 
upon. 


Svld«a«*  to  flkow  abMmM  of  oentrao- 
taal  iBtomtiom  or  limtted  «omtrjuitB*l 
ImtamtlMi  —  ImdanMMmt  far  eollce- 

tlon.  '  ' 

( S  upplementing  annotation  in  4 
A.L.R.  799.) 

As  shown  in  the  note  supplemented 
hereby,  at  page  799,  it  is  a  rule  that, 
as  between  the  parties  or  those  hav- 
ing notice,  parol  evidence  is  admis- 
sible to  show  that  an  unqualified  in- 
dorsement was  for  collection ;  but  that, 
as  against  a  holder  for  value  without 
notice,  parol  evidence  is  not  admis- 
sible. That  the  indorser  of  a  note  may 
show  the  indorsement  to  have  been 
for  purposes  of  collection  only  is  held 
in  the  recent  case  of  Weidenfeld  v. 
Pacific  Improv.  Co.  (1920)  267  Fed. 
699.  In  Interstate  Trust  Co.  v.  Unit- 
ed States  Nat.  Bank  (1919)  —  Cole. 
— ,  10  A.L.R.  706,  186  Pac.  260,  an  ac- 
tion by  the  drawee  bank  to  recover 
money  paid  on  checks  on  which  the 
name  of  the  payee  had  been  altered, 
from  a  bank  which  had  indorsed  the 
check,  "Pay  to  the  order  of  any 
bank  or  banker — previous  indorsement 
guaranteed,"  the  court,  in  holding 
parol  evidence  inadmissible^  refers  to 
the  general  rule  that  parol  evidence, 
or  evidence  of  custom  in  business,  is 
not  admissible  to  vary  the  contract 
implied  from  an  unrestricted  indorse* 
ment  of  the  bill  or  note.     W.  A.  E. 


PfflLIP  C.  FUNK  et  al.,  Appts,, 

V. 

JOHN  STEVENS,  Grand  Master  Workman,  A.  0.  U.  W.,  et  al. 

Xebraaka  Stipvenie- Court  — October  0,  J01S. 
(102  Neb.  681,  169  N.  W.  6.) 
Insurance  —  mutual  benefit  —  increase  of  rates. 

,  1.  A  member  of  a  mutual  benefit  society  cannot  complain  of  an  increase 
of  rates  necessary  to  enable  the  society  to  comply  with  its  contract. 
[See  note  on  this  question  beginning  on  page  644.] 

—  doty  to  pay  lowes.  There  is  no  vested  right  in  any  provi- 
so The  mutual  promise  of  every  sion  of  the  contract,  either  express  or 
member  of  such  society  is  to  pay  the  implied,  that  is  not  subject  to  and  con- 
certificate  of  every  other  member,  trolled  by  the  duty  of  the  member  tO' 

Readnotes  by  Cornish,  J. 
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pay  the  cost  of  his  own  insurance,  for 
under  no  construction  of  a  mntual  con- 
tract can  he  demand  more  than  he  is 
willinflT  to  giye.  '  * 

[See  19  R.  C.  L.  1211.  1266.] 

Corporations  —  power  to  enact  In- 
laws. 

3.  The  power  to  enact  by-laws  is  an 
inherent  and  continuous  one.  The 
duly  authorized  representatives  of  the 
members  are  alone  vested  with  the 
power  of  determining  when  a  change 
is  demanded,  and  the  courts  will  in- 


terfere only  when  tiiere  is  an  abuse  of 

discretion. 

[See  7  R.  C.  li.  143-145;  19  R.  C.  L 
1192.] 

Insarance  —  change  in  rates  —  e^e- 

rience. 

4.  A  change  in  assessments,  so  as  to 
make  them  conform  to  the  cost  of  in- 
surance according  to  age,  made  in  con- 
formity to  the  law  of  experience  in 
such  matters,  is  a  reasonable  change. 
It  is  not  the  fixing  of  an  arbitrary  age 
or  class  distinction. 

[See  19  R.  C.  h.  1211, 1212.] 


(Sedgwick,  J.,  dissmts.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Lan- 
caster County  (Stewart,  J.)  in  favor  of  defendants  in  an  action  brought 
to  enjoin  an  increase  of  rates  of  assessment  in  a  mutual  benefit  society. 

Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  C.  HcReynolds,  J.  L.  Mc-    Life  Asso.  v.  Taylor,  99  Ya.  208,  87 


Pheeiy,  and  Charles  W.  Meeker  for  ap- 
pellants. 

Messrs.  John  Stevens,  Edward  J. 
Lambe,  and  Edward  F.  Leary,  for  ap- 
pellees : 

The  Grand  Master  Workman  was 
correct  in  requiring  a  two-thirds  vote 
to  amend  {  1B9  and  pass  the  Sundean 
rates. 

Thomp.  Corp.  2d  ed.  §  1016;  Nation- 
al Council,  J.  0.  U.  A.  M.  v.  State  Coun- 
cil, J.  0.  U.  A.  M.  27  App.  D.  C.  1; 
Deuble  v.  Grand  Lodge,  A.  0.  U.  W.  66 
App.  Div.  323,  72  N.  Y.  Supp.  755,  172 
N.  Y.  665,  65  N.  E.  1116;  Loewenthal  v. 
Rubber  Reclaiming  Co.  52  N.  J.  Eq. 
443. 28  Atl.  454 ;  Heintzelman  v.  Druids' 
Relief  Asso.  38  Minn.  138,  36  N.  W. 
100;  Van  Atten  v.  Modern  Brother- 
hood,  131  Iowa,  232,  108  N.  W.  313; 
Green  v.  Felton,  42  Ind.  App.  675,  84 
N.  E.  167;  Willis  v.  Lauridson,  161  Cal. 
106,  118  Pac.  530;  Dick  v.  General  As- 
sembly, O.  A.  150  Mich.  215,  113  N. 
W.  1125;  Niblack,  Ben.  Soc.  §  17; 
Bacon,  Life  &  Acci.  Ins.  §  115;  Scan- 
Ian  V.  Snow,  2  App.  D.  C.  137;  J.  P. 
Lamb  &  Co.  v.  Merchants  Nat.  Mut.  F. 
Ins.  0>.  18  N.  D.  263,  119  N.  W.  1048. 

The  National  Fraternal  Congress 
rates  are  not  arbitrary,  oppressive,  dis- 
criminatory, or  unreasonable. 

Supreme  Lodge,  K.  P.  v.  Knight,  117 
Ind.  489,  3  L.R.A.  409,  20  N.  E.  479; 
Farmers*  Mut.  Ins.  Co.  v.  Kinney,  64 
Neb.  808,  90  N.  W.  926;  Wineland  v. 
Knights  of  Maccabees,  148  Mich.  608, 
112  N.  W.  696;  Mutual  Reserve  Fund 


S.  E.  854;  Glarkson  v.  Supreme  Lodge, 
K.  P.  99  S.  C.  134,  82  S.  E.  1043;  Korn 
v.  Mutual  Assur.  Soc.  6  Cranch,  192, 3 
L.  ed.  195 ;  Reynolds  v.  Supreme  Coun- 
cil, R.  A.  192  Mass.  150,  7  Lr.A.(N.S.) 
1154,  78  N.  E.  129,  7  Ann.  Cas.  776; 
Supreme  Lodge,  K.  H.  v.  Bieler,  58 
Ind.  App.  650,  105  N.  E.  244;  Uhl  v. 
Life  &  Annuily  Asso.  97  Kan.  422, 16S 
Pac.  926;  Shepperd  v.  Bankers  Union, 
77  Neb.  86.  108  N.  W.  188,  110  N.  W. 
1019;  Thomas  v.  Knights  of  Macca- 
bees, 85  Wash.  665,  L.R.A.1916A,  750, 
149  Pac.  7,  Ann.  Cas.  1917B,  804;  So- 
preme  Ruling,  F.  M.  C.  v.  Ericson,  -~ 
Tex.  Civ.  App.  — ,  131  S.  W.  92;  Moore 
V.  Life  &  Annuity  Asso.  93  Kan.  398, 
148  Pac.  981;  Wright  v.  Minnesota 
Mut.  L.  Ins.  Co.  193  U.  S.  657,  48  L 
ed.  832,  24  Sup.  Ct.  Rep.  649;  Supreme 
Lodge,  K.  P.  V.  Mims,  241  U.  S.  57i 
60  L.  ed.  1179,  L.RJ^.1916P,  919,  86 
Sup.  Ct.  Rep.  702. 

Cornish,  J.,  delivered  the  opinion 
of  the  court: 

The  A.  0.  U.  W.,  a  fraternal  life 
insurance  company,  originally  fixed 
assessments  at  $1  each  on  death  of  a 
member,  regardless  of  age.  The 
plan  in  this  particular  was  improv- 
idential,  unscientific.  The  average 
age  of  members  increases.  Twice  in 
its  history  during  the  plaintiffs' 
membership,  and  before  the  change 
in  rates  of  assessment,  which  is  the 
subject  of  this  controversy,  it  be- 
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came  apparent  to  the  membership 

that  the  organization  could  not  sur- 
vive under  the  old  rates.  Accord- 
ingly, changes  in  rates  of  assessment 
were  made,  more  in  consonance  with 
the  necessities  of  the  case,  making 
the  rate  correspond  more  nearly  to 
the  risk  carried  as  affected  by  the 
member's  age,  which  changes  were 
acquiesced  in  by  the  members,  in- 
cluding the  plaintiits.  But  still  it 
was  found  that  a  sufficient  increase 
in  rates,  adjusting  them  according 
to  age,  had  not  been  made  if  the  ob- 
ligations of  the  order  were  to  be 
kept.  The  directors  rightfully  called 
a  session  of  the  Grand  Lodge,  wHich 
amended  the  law,  iixing  assessments 
as  the  law  now  reads.  Afterwards, 
at  the  regular  meeting  of  the  Grand 
Lodge,  a  majority  voted  to  repeal 
the  previous  lav/  as  amended.  Later 
the  body  voted  to  reconsider  this  ac- 
tion. A  motion  to  table  was  lost  and 
a  motion  to  finally  adjourn  carried. 
This  situation  left  the  law  as  adopt- 
ed at  the  earlier  meeting  in  force, 
whether  or  not  its  repeal  required  a 
two-thirds  vote,  unless  it  is  invalid 
for  other  reasons.  The  objection 
made  to  it  by  plaintiffs  is  that  it 
fixes  the  assessment  on  an  aged 
member  so  high  as  to  make  it  un- 
profitable, and  might,  in  instances, 
make  it  financially  impossible,  for 
him  to  remain  a  member.  If  past 
sixty  years  old,  he  has  to  pay  $11.20 
per  month  on  a  $2,000  policy.  The 
increase  on  older  members  was,  in 
the  earlier  increases  above  men- 
tioned, in  greater  proportion  than 
that  on  younger  members.  Is  this 
permissible?  The  laws  of  the  order 
have  always  fixed  the  rate  and  con- 
tained a  provision  for  their  amend- 
ment. The  member's  certificate  left 
corporation.  Order's  obliga- 

-power  to  ennottlOn  subject  to  thCSO 

^*    ■•         amendments.  By  ac- 
quiescing in  the  previous  amend- 
ments, the  plaintiffs  agreed  that  the 
contract  permitted  a  burden  increas- 
ing with  age. 

Courts  will  not  undertake  to 
direct  or  control  the  internal  policy 
of  such  societies.  It  is  only  when 
there  is  an  abuse  of  their  discretion- 

11  A.L.R.— 41. 
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ary  powers — an  unreasonable  and 
arbitrary  invasion  of  private  rights 
— that  the  courts  interfere. 

Now,  if  there  is  any  one  obligation 
of  the  society  more  binding  upon  it 
or  its  members  than  another,  it  is 
the  promise  made  in  the  statement 
of  the  objects  of  the  order  to  pay 
each  member's  beneficiary  $2,000 
upon  his  death.  In  morals  and  in 
law  that  promise  must,  if  possible, 
be  kept.  The  member  must  not  for- 
get that  he  is  an  insurer  as  well  as 
an  insured.  When  the  order  is  faced 
by  inevitable  financial  ruin  for  want 
of  funds,  impossible  to  be  raised  un- 
der the  existing  rule  of  assessment, 
no  member  can  disassociate  his  cer- 
tificate or  contract  and  insist  that 
the  object  of  the 
fraternity  is  to  pay 
him  in  full  without 
reference  to  his  fel- 
low members.  To  increase  the  num- 
ber of  assessments,  or,  which  is  the 
same  thing,  to  increase  assessments 
proportionate  to  amount  being  paid, 
does  not  at  all  reach  the  difficulty. 
The  original  assessments  were  un- 
scientific and,  in  fact,  inequitable. 
The  members  did  not  appreciate 
how  the  average  age  and  cost  of  in- 
surance would  increase,  and  the  in- 
fusion of  new  blood  would  not 
prevent  it.  In  its  appeal  to  the 
young  man  even  fraternal  objects 
must  be  just  as  well  as  generous. 
The  scheme  contemplated  contin- 
uous additions  as  old  members  died. 
If  ten  men  mutually 
promise  to  pay  each  7^ 
other  $10,000  at 
death,  the  $10,000  must  be  gathered 
from  the  promisors  if  all  are  to  be 
paid. 

Under  such  circumstances,  in  or- 
dert  to  keep  the  past,  to  prevent  the 
deficit,  and  meet  the  obligation,  what 
proposition  could  be  more  equitable 
than  this:    Hence-  . 

vuB*<i    m^am      AA«.*awv-  Insurance— 
forth  each  member  ehanse  1n  rate* 

shall  pay  according 
to  the  cost  of  his  insurance  to  the 
society  and  the  value  of  it  to  him. 
This  is  the  proportion  which  should 
not  be  violated:  Each  pays  in  pro- 
portion to  what  he  is  getting.  This 
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is  what  the  National  Fraternal  Con- 
gress rates,  based  upon  actual  ex- 
perience, and  adopted  by  the  society, 
attempt  to  accomplish.  Shall  we 
say  that  the  society  ever  undertook 
to  insure  its  members  at  less  than 
cost?  The  plaintiff  Hallgren  joined 
when  thirty-nine  years  old,  and  has 
been  a  member  for  twenty-five 
years.  He  has  had  his  insurance  for 
82  cents  per  month  per  thousand. 
This  has  not  been  a  bad  bargain  and 
is  not  much,  if  any,  above  cost  of 
insurance.  The  same  is  true  of  the 
other  plaintiff.  Can  they  complain, 
even  though  it  is  true  that  when 
they  joined  they  paid  slightly  more 
than  cost?  If  advancing  age  in- 
creases cost  of  insurance,  justice  re- 
quires this  fact  to  be  considered. 
But,  say  the  plaintiffs,  if  this  is  so, 
then  we  and  others  have  been  gross- 
ly deceived.  Such  extreme  rates 
were  never  contemplated  in  the  ear- 
ly days  of  the  order.  The  answer  is 
tiiat  this  may  be  true.  It  was  a 
common  blunder.  The  plaintiffs 
were  deceivers  as  well  as  deceived, 
and  30  long  as  the  rate  of  increase  is 
necessary  and  reasonable  and  pro- 
portionate, the  yovng  and  the  old 
members  contributing  according  to 
the  risk  assumed  in  carrying  each, 
without  arbitraiy  discrimination, 
they  ought  not  to  make  this  fact  an 
excuse  for  taking  an  attitude  which 
must  bring  ruin  to  the  order  and 
prevent  its  meeting  its  obligations. 

If  following  the  rule  that  each 
member  must  pay  from  year  to  year 
according  to  his  age  and  risk  results 
(as  it  probably  will)  in  making  fra- 
ternal insurance  less  desirable  as 
old-age  insurance,  it  leaves  it  what 
has  always  been  its  chief  attraction, 
— the  more  desirable  as  young  men's 
insurance.  The  young  man,  possibly 
with  wife  and  little  children,  the 
calamity  of  whose  death  is  greatest 
of  all,  will  still  be  able  to  get  hfs 
insurance  at  cost,  or  nearly  so,  dur- 
ing the  youthful  period  of  his  life 
when  the  cost  is  trifling  compared  to 
what  it  is  in  old  age.  This  view, 
we  believe,  is  in  accordance  with  the 
prevailing  opinion  of  the  courts. 
Farmers'  Mut.  Ins.  Co.  v.  Kinney,  64 


[U  A.LR.  1 

Neb.  808,  90  N.  W.  926 ;  Fisher  v. 
Donovan,  57  Neb.  361,  44  L.R.A.  i 
383,  77  N.  W.  778;  Thomas  v. 
Knights  of  Maccabees,  L.R.A.1916A,  , 
750,  and  note  (85  Wash.  665,  149 
Pac.  7,  Ann.  Cas.  1917B,  804) ;  Su-  , 
preme  Lodge,  K.  P.  v.  Knight,  117  I 
Ind.  489,  3  L.R.A.  409,  20  N.  E.  ' 
479 ;  Supreme  Lodge,  K.  H.  v.  Biel- 
er,  58  Ind.  App.  550,  105  N.  E.  244;  , 
Reynolds  v.  Supreme  Council,  R.  A. 
192  Mass.  150,  7  L.R.A.  (N.S.)  1154,  ' 
78  N.  E.  129,  7  Ann.  Cas.  776;  Uhi 
V.  Life  &  Annuity  Asso.  97  Kan.  422, 
165  Pac.  926;  Clarkson  v.  Supreme 
Lodge,  K.  P.  99  S.  C.  134,  82  S.  E. 
1043;  Strauss  v.  Mutual  Reserve 
Fund  Life  Asso.  83  Am.  St.  Rep. 
699,  and  note  (126  N.  C.  971,  54 
L.R.A.  605,  36  S.  E.  352). 

The  plaintiffs  rely  somewhat  upon 
the  decisions  in  Tusant  v.  Grand 
Lodge,  A.  0.  U.  W.  183  Iowa,  489, 
L.R.A.1918F,  452,  163  N.  W.  690, 
and  Wagner  v.  Supreme  Lodge,  K. 
P.  64  Ind.  App.  510,  116  N.  K.  91. 
In  the  Tusant  Case  the  older  mem- 
bers were,  as  that  court  held,  arbi- 
trarily placed  in  a  distinct  class  and 
denied  the  benefit  of  the  insurance 
carried  by  other  members.  Here 
also  the  order  undertook  to  reduce 
the  amount  of  insurance  that  shoold 
be  paid  to  the  beneficiary  of  the 
owner,  so  that,  for  instance,  at  the 
age  of  seventy  years  the  beneficiary 
would  receive  only  $366  on  a  $1,000 
certificate.  The  court  held  that  the 
member  had  a  vested  right  in  tiie 
amount  of  his  certificate.  In  the 
Wagner  Case  the  organization  un- 
dertook to  make  the  aged  members 
pay  an  increased  amount  for  the 
cost  and  expenses  of  investigating 
and  adjusting  death  claims,  so  that, 
while  at  the  age  of  twenty-one  years 
this  charge  would  be  only  $3.03,  at 
the  age  of  eighty-two  it  was  $18.17. 
This,  it  would  seem,  was  an  alto- 
gether arbitrary  discrimination 
against  the  aged  member.  In  the  in- 
stant case  no  such  attempt  is  made 
to  classify  or  penalize  according  to 
age. 

Affirmed. 

Morrissey,  Ch.  J.,  not  sitting. 
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Sedipvick,  J.,  dissenting: 

That  "a  member  of  a  mutual  ben- 
efit society  cannot  complain  of  an 
increase  of  rates  necessary  to  enable 
the  society  to  comply  with  its  con- 
tract" is  a  little  too  strong.  This 
paragraph  of  the  syllabus  is  the  key 
to  the  whole  opinion.  No  burden 
put  upon  a  member  or  a  class  of 
members  is  too  great  or  too  inequi- 
table if  it  is  "necessary  to  enable  the 
society  to  comply  with  its  contract." 
If,  as  stated  in  the  syllabus,  "the 
mutual  promise  of  every  member  of 
such  society  is  to  pay  the  certificate 
of  every  other  member,"  and  in  the 
opinion,  "it  became  apparent  to  the 
membership  that  the  organization 
could  not  survive  under  the  old 
rates,"  they  should  have  some  pro- 
vision in  their  agreement  by  which 
each  member  should  be  bound  to  do 
his  share  to  make  up  the  deficiency. 
This  they  had.  Their  by-laws  pro- 
vided: "Whenever  the  amount  in 
the  beneficiary  fund  uninvested  aft- 
er providing  for  all  reported  death 
losses  shall  be  less  than  $4,000,  and 
the  finance  committee  shall  by  res- 
olution declare  it  expedient  and 
advisable  to  levy  an  additional  as- 
sessment upon  the  members,  it  shall 
be  the  duty  of  the  Grand  Recorder 
to  call  an  additional  or  second  assess- 
ment for  the  next  month,  upon  all 
of  the  members,  notice  of  which 
shall  be  given  as  provided  in  §  159 
and  shall  be  paid  by  the  members  as 
in  these  laws  provided."  Laws  of  the 
Grand  Lodge  of  A.  0.  U.  W.  1915, 
§  168.- 

This  they  could  have  done,  and  by 
amending  their  rates  as  to  new 
members  they  would  have  avoided 
all  danger  of  insolvency.  But,  act- 
ing upon  the  principle  announced  in 
the  syllabus  of  the  present  opinion, 
they  concluded  that  no  member  could 
complain  of  any  "increase  of  rates 
necessary  to  enable  the  society  to 
comply  with-  its  contract."  They 
could  by  a  vote  say  to  any  member : 
"You  put  up  enough  to  enable  us  to 
comply  with  our  contracts  or  we  will 
cancel  your  policy."  They  changed 
their  mutual  agreement  so  that  a 
certain  class  of  their  members 
should  pay  a  larger  proportion  of 
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this  deficiency  than  their  agreement 
provided.  And  they  were  very  gen- 
erous in  not  putting  this  burden  on 
one  or  two  members.  They  put  it 
upon  all  those  over  sixty  years  of 
age.  This  they  could  do  because  the 
necessary  two-thirds  to  so  act  were 
much  under  that  age  and  would  not 
be  burdened  but  directly  beneiited  by 
their  action. 

The  cases  cited  in  the  opinion  will 
not  justify  such  a  rule.  The  true 
rule  is  that  the  rates  should  be  ar- 
ranged so  that  new  members  of 
whatever  age  should  pay  in  propor- 
tion to  the  benefits  received  by  them, 
and  sufficient  to  enable  a  compliance 
with  their  mutual  agreements  as  to 
such  new  members.  But  existing 
members  should  all  pay  their  agreed 
proportionate  share  to  make  good 
any  deficiency  arising  from  their 
mutual  mistake.  -They  should  have 
levied  additional  assessments  on  all 
existing  members  in  proportions 
specified  in  their  contracts  to  enable 
them  to  carry  out  their  mutual 
promises.  This  above-quoted  provi- 
sion of  their  laws  required  that,  as 
well  as  the  ordinary  law  of  contracts 
and  natural  justice.  The  power  to 
"adopt  by-laws  for  the  regulation  of 
the  business  of  the  Grand  Lodge, 
.  .  .  not  in  conflict  with  the  pro- 
visions of  these  laws"  (8  182)  comes 
very  far  short  of  enabling  them  to 
change  the  contract  existing  between 
tiiemselves  as  to  bearing  the ,  com- 
mon burdens  which  they  mutually 
assumed.  To  put  a  larger  and  dis- 
proportionate portion  of  the  com- 
mon burden  which  they  had  mutual- 
ly contracted  upon  the  minority  be- 
cause the  majority  had  a  direct 
pecuniary  interest  in  so  doing  was 
"in  conflict  with  the  provisions  of 
these  laws,"  which  provided  for 
levying  additional  assessments  on  all 
of  the  existing  membership  to  make 
up  the  deficiency. 

The  decisions  of  respectable 
courts  generally  are  that  the  power 
to  make  laws  for  the  government  of 
the  society  does  not  include  power 
to  change  the  contract  right  among 
the  existing  members. 

Petition  for  rehearing  denied. 
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ANNOTATION. 
Rifl^t  of  mutual  benefit  asiociation  to  raise  ratei. 


The  question  whether  or  not  mutual 
benefit  insurance  companies  may  raise 
their  rates  when  they  find  they  have 
not  been  made  high  enough  to  meet 
the  obligations  of  the  association  has 
presented  one  of  the  most  difficult 
problems  to  the  courts  which  they 
have  had  to  solve.  The  effect  of  hold- 
ing that  they  have  such  power  is  well 
illustrated  by  Wilson  v.  Supreme  Con- 
clave, I.  0.  H.  (1917)  174  N.  C.  628,  94 
S.  E.  443,  where  it  appeared  that  com- 
plainant had  already  paid  in  more 
than  enough  to  give  him  a  paid-up 
policy  for  the  face  of  his  certificate, 
and  yet  he  was  placed  in  a  class  which 
would  require  him  to  throw  all  this 
away  and  start  anew  in  a  claas  from 
which,  as  the  court  says,  there  is  no 
exit  but  with  loss. 

And  the  effect  of  holding  that  they 
have  no  such  power  is  well  disclosed 
in  the  opinion  of  the  concurring  judge 
in  Williams  v.  American  Ins.  Union 
(1920)  107  Kan.  214,  191  Pac.  291, 
where  he  says:  I  do  not  think  in- 
creased rates  violate  the  true  spirit 
of  the  constitutional  inhibition  agrainst 
the  impairment  of  contracts.  To  in- 
sist on  the  cold  letter  of  that  inhibi- 
tion brings  to  the  front  the  fact  of 
the  fraternal  society's  inherent  in- 
solvency, and  the  same  cold  letter  of 
the  law  would  require  a  summary  ter- 
mination of  the  society's  existence  by 
cancelation  of  its  charter,  a  receiver- 
ship, and  winding-up  of  its  affairs, 
and  a  distribution  of  its  fragmentary 
assets  among  all  its  members  holding 
certificates  of  insurance. 

We  thus  have,  on  the  one  hand,  the 
case  of  the  member  who,  during  the 
most  of  his  lifetime,  has  met  all  the 
calls  required  by  his  contract  with  the 
understanding  that  his  family  would 
receive  a  benefit  in  case  of  his  death, 
only  to  find  that,  although  he  has  aid- 
ed in  providing  this  benefit  for  the 
families  of  many  of  his  associates,  he 
is  now  to  be  deprived  of  all  advantage 
which  he  hoped  to  secure  from  the 
meeting  of  his  obligations.    On  the 


other  hand,  we  have  a  sociefy  or- 
ganized for  the  relief  of  the  widows 
and  orphans  of  the  members,  which, 
if  it  cannot  raise  its  rates,  must  aban- 
don  its  project  and  leave  all  meniben 
without  protection.  In  this  dilemma, 
the  courts  have  struggled  to  find  the 
solution,  which  would  work  the  leut 
harm,  and,  if  possible,  have  permitted 
the  raisinflf  of  the  rates.  In  order  to 
do  this,  however,  some  of  the  eonrts 
have  taken  the  extreme  position  that 
there  was  no  contract  between  the 
association  and  a  member,  but  that 
the  relation  was  a  mutual  one,  sim- 
ilar to  a  partnership,  and  they  held 
that  the  rights  of  the  individoal  moat 
jrield  to  promote  the  general  good. 
The  difficulties  of  the  situation  an 
illustrated  by  the  large  proportion  of 
reversals  which  have  occurred,  the  re- 
viewing court  often  taking  a  different 
view  from  that  of  the  lower  one.  And 
there  is  more  or  less  confiict  between 
courts  of  equal  authority  upon  states 
of  fact  which  are  not  sufficiently  dif- 
ferent to  account  for  the  difference  in 
ruling.  In  this  situation,  the  most 
that  can  be  done  is  to  state  what  is 
definitely  settled,  and  point  out  where 
the  conflict  lies,  and  give  the  reason- 
ing in  support  of  the  divergent  viewsi 
where  they  exist. 

Hnl«  o<  state  of  InoorporatUm  eMitwb. 

The  provision  of  the  Federal  Con- 
stitution requiring  each  state  to  ac- 
cord full  faith  and  credit  to  the 
records  of  the  other  states  goes  a  long 
way  to  prevent  confiict  in  the  rules 
relating  to  a  particnlar  organization. 
The  Royal  Arcanum  was  organized  in 
Massachusetts,  and  the  supreme  court 
of  that  state,  in  Reynolds  v.  Supreme 
Council.  R.  A.  (1906)  192  Mass.  150, 
7  L.R.A.(N.S.)  1154,  78  N.  E.  129,  7 
Ann.  Cas.  776,  held  that  it  was  author- 
ized to  raise  its  rates  of  assessmrats. 
But.  when  the  question  came  before 
the  courts  of  New'  York,  the  court  of 
appeals  of  that  state  held  that  it  had 
no  such  right.  Green  v.-  Supreme 
Council,  R.  A.  <1»12)  206  N.  Y.  691. 
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100  N.  E.  411,  thereby  reversing  the 
appellate  division  ((1911)  144  App. 
Div.  761,  129  N.  Y.  Supp.  791),  which 
had  in  turn  reversed  the  trial  court 
((1910)  124  N.  Y.  Supp.  398).  which 
held  that  prior  cases  had  settled  as 
the  law  In  that  state  that  an  agree- 
ment on  the  part  of  a  member  of  a 
mutual  benefit  society  to  be  governed 
by  the  laws,  rules,  and  regulations  of 
the  organization  in  force  at  the  time 
of  his  admission,  or  that  might  there- 
after be  enacted,  did  not  authorize  an 
increase  in  the  amount  of  the  assess- 
ment on  the  individual  member,  fixed 
in  the  original  contract.  The  Green 
Case  was  then  taken  to  the  Supreme 
Court  of  the  United  States,  which  held 
that  the  full  faith  and  credit  clause 
applied,  and  that  the  rule  established 
by  the  Massachusetts  court  must  con- 
trol. (1915)  237  U.  S.  631,  59  L.  ed. 
1089,  L.R.A.1916A,  771,  36  Sup.  Ct. 
Rep.  724.  The  Supreme  Court  deci- 
sion was  acted  on  in  Hollingsworth  v. 
Supreme  Council,  R.  A.  (1918)  175 
N.  C  615,  96  S.  E.  81,  Ann.  Cas.  1918E, 
401. 

Gaines  v.  Supreme  Council,  R.  A. 
(1905)  140  Fed.  978,  held  that  the 
society's  action  in  changing  its  system 
of  assessments  was  not  so  clearly  in 
violation  of  the  contract  rights  of  its 
older  members,  whose  rates  were  there- 
by increased,  as  to  authorize  a  court 
in  another  jurisdiction  to  enjoin  the 
association  from  making  such  assess- 
ments. 

In  McClement  v.  Supreme  Court,  I.  O. 
F.  (1918)  222  N.  Y.  470,  119  N.  E.  99, 
the  court  held  that  a  member  in  New 
York  was  bound  by  a  valid  change  of 
rates  by  the  legislature  of  the  foreign 
state  in  which  the  society  was  incor- 
porated. The  court  thereby  affirmed 
the  appellate  division  ( (1915)  169  App. 
Div.  77,  154  N.  Y.  Supp.  700).  which 
had  reversed  the  trial  court  ((1914) 
88  Misc.  475,  152  N.  Y.  Supp.  136), 
with  reference  to  the  decision  of  the 
United  States  Supreme  Court  in  Su- 
preme Council,  R.  A.  v.  Green  (1915) 
237  U.  S.  531,  59  L.  ed.  1089,  L.R.A. 
1916A.  771,  35  Sup.  Ct.  Rep.  724,  su- 
pra, stating  that  the  reasoning  of  the 
opinion  supports  the  view  that  the 
law  of  Canada  governs,  although  the 


Green  Case  involved  the  full  faith  and 
credit  clause  of  the  Federal  Consti- 
tution. The  appellate  division  fol- 
lowed a  previous  decision.— Simmelink 
V.  Supreme  Court,  I.  0.  F.  (1912)  152 
App.  Div.  892,  186  N,  Y.  Supp.  627, 
s.  c.  on  second  appeal  in  (1914)  162 
App.  Div.  934,  147  N.  Y.  Supp.  1141. 

ExprMi  authoritr  to  change  rates. 

There  can  be  no  question  but  that, 
if  express  authority  to  change  the 
rates  exists,  either  in  the  charter  of 
the  association  or  in  the  contract  of 
the  member,  he  cannot  complain  if  the 
change  is  made. 

Accordingly,  in  Gaut  v.  Mutual  Re- 
serve Fund  Life  Asso.  (1902)  121  Fed. 
403,  it  was  held  that  the  holder  of  a 
policy  issued  by  such  society,  contain- 
ing a  condition  that  the  member 
should  be  bound  by  by-laws  to  be 
passed,  could  not  refuse  to  pay  an 
assessment  thereon  and  recover  dam- 
ages -as  for  breach  of  contract,  be- 
cause the  company  had  changed  its 
methods  and  graduated  its  assess- 
ments according  to  the  age  of  the 
policyholder  when  each  assessment 
was  made,  instead  of  basing  them  up- 
on his  age  when  his  policy  was  issued, 
where  the  company's  charter  gave  it 
the  power  to  change  the  rate  of  assess- 
ment from  time  to  time,  and  there  was 
no  showing  that  the  increase  was 
fraudulent  or  unnecessary;  even 
though  the  change  increased  the  as- 
sessments to  such  an  extent  as  to 
render  them  prohibitive  as  to  members 
of  long  standing  who  aimed  to  con- 
tinue in  the  society.  Here  there  were 
no  express  words  in  the  contract  of 
insurance  giving  the  insured  the  right 
to  have  any  assessment  made  as  of 
the  age  when  he  became  a  member. 
Nor  was  it  deemed  material  that  he 
had  been  assessed  at  that  age  for 
twelve  years;  the  court  declaring  it 
to  be  the  company's  right  to  do  that, 
and  to  abandon  such  method  at  any 
time.  To  quote  from  the  opinion :  "It 
was  not  a  construction  by  the  company 
of  their  contract  with  the  plaintiff; 
but  it  was  a  method  chosen,  by  which 
the  company  hoped  to  make  its  busi- 
ness attractive,  and  so  attractive  that 
it  might  last  as  a  rule  of  assessment 
always,  no  doubt;  but  when  the  time 
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came  that  it  was  confronted  with 
changed  conditions,  and  confronted 
with  the  fact  that  it  did  not  have 
enough  money  to  pay  constantly  in- 
creasing losses,  it  was  within  the 
province  of  their  contract,  and  strictly 
within  its  provisions,  and  wholly  with- 
in the  competency  of  the  charter,  for 
the  company  to  devise  a  means  by 
which  these  assessments  could  be  in- 
creased ;  and  then,  likewise,  under  the 
terms  of  the  contract  and  the  charter, 
it  was  permissible  to  have  changed 
the  method  or  proportion  of  assess- 
ments from  the  age  of  entry  to  the 
age  attained  at  the  time  the  assess- 
ment was  made." 

Under  a  constitutional  provision 
that,  in  the  event  the  dues  levied 
should  be  found  insufficient  or  inad- 
equate, such  further  assessments 
should  be  made  as  might  be  necessary 
fully  to  meet  the  benefits  due  and  pay- 
able, an  order  has  power  to  enforce 
such  increased  payment  of  money  by 
its  members,  without  restriction  to 
any  particular  mode,  as  may  be  neces- 
sary to  fully  meet  the  benefits  due  and 
payable.  Supreme  Lodge,  F.  U.  A.  v. 
Ray  (1914)  —  Tex.  Civ.  App.  — .  166 
S.  W.  46. 

In  United  Benev.  Asso.  v.  Cass 
(1909)  54  Tex.  Civ.  App.  628,  119  S. 
W,  123,  the  constitution  of  the  society 
expressly  authorized  an  increase  of 
rates,  and  It  appeared  that  the  in- 
crease made  was  necessary,  and  it 
was,  therefore,  upheld. 

Where,  by  statute,  there  was  a  right 
to  change  the  by-laws  except  so  far 
as  they  relate  to  the  right  to  assess 
members,  and  to  the  rights  and  ben- 
efits belonging  to  members,  the  court 
held  this  must  be  construed  to  mean 
that  terms  of  membership  expressed 
in  the  constitution  should  not  be 
changed  by  the  amendment  of  by- 
laws. The  court  says  in  this  view  the 
application,  certificate,  and  laws  of 
defendant  fix  complainant's  rate  of  as- 
sessment, and  his  agreement  that  the 
laws  thereafter  adopted  should  be  the 
basis  of  the  contract  means  those 
laws  which  defendant  had  a  right  to 
adopt.  But  there  having  been  a  rein- 
corporation which  plaintiff  assented 
to,  which  changed  this  provision,  the 


court  held  that,  under  the  changed 
provisions  of  the  constitution,  the 

change,  in  assessments,  which  were 
less  in  number,  but  greater  in  amount, 
was  valid.  Wineland  v.  Knights  of 
Maccabees  (1907)  148  Mich.  608,  112 
N.  W.  696. 

If  the  .  organization  has  charter 
authority  to  amend  its  by-laws,  the  i 
insertion  in  its  certificate  of  the  pro-  i 
vision  that  the  payments  shall  continue  ' 
the  same  so  long  as  the  applicant's  | 
membership  continues  does  not  con- 
stitute a  contract  which  will  prevent 
raising  the  rates.  Supreme  Lodge,  K. 
P.  V.  Mims  (1916)  241  U.  S.  574,  60  L. 
ed.  1179,  L.R.A.1916F,  919,  36  Sup.  a 
Rep.  702.  The  court  says:  "Persons 
who  join  institutions  of  this  sort  an 
not  dealing  at  arm's  length  with  a 
stranger  whose  mode  of  providing  for 
payment  does  not  concern  them,  but 
only  his  promise  to  pay.  They  are 
joining  a  club  the  members  of  which 
have  to  pay  any  benefit  that  any  mem- 
ber can  receive.  The  corporation  is 
simply  the  machine  for  collection  and 
distribution.  .  .  .  It  is  manifest, 
therefore,  that  it  would  be  a  perver- 
sion of  its  purposes  if,  through  some 
ambiguity  of  phrase,  the  necessarj- 
source  of  benefits  were  closed  in  fa- 
vor of  certain  members,  while  their 
right  to  insist  upon  payment  remained. 
The  essence  of  the  arrangement  was 
that  the  members  took  the  rldi  of 
events,  and  if  the  assessments  levied 
at  a  certain  time  were  insufficient  to 
pay  a  benefit  of  a  certain  amount, 
whether  from  diminution  of  members 
or  any  other  cause,  either  they  must 
pay  more  or  the  beneficiary  take  less." 

And  that  case  was  followed  in  Holt 
V.  Supreme  Lodge;  K.  P.  (1916)  149 
C.  C.  A.  197,  235  Fed.  886,  appeal  dis- 
missed in  (1918)  248  U.  S.  588,  6S  L. 
ed.  434,  39  Sup.  Ct.  Rep.  5. 

This  seems  to  have  settled  the  fact 
that  the  increases  of  the  Knighte  of 
Pythias  were  authorized  by  its  char- 
ter, and  that  rule  was  followed  in 
Supreme  Lodge,  K.  P.  v.  Smyth  (1918) 
245  U.  S.  594,  62  L.  ed.  492,  38  Sup. 
Ct.  Rep.  210,  which  reversed  (1915) 
137  C.  C.  A.  32,  220  Fed.  438,  affirming 
(1912)  198  Fed.  967,  where  the  court 
had  held  that  the  member  having  re- 
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ceived  a  written  statement  that  his 
assessments  would  always  remain  the 
same,  the  association  could  not  raise 
its  rates,  notwithstanding  he  agreed 
to  be  bound  by  subsequent  by-laws. 
The  court  stated  that  the  right  to  raise 
rates  must  be  so  explicitly  or  clearly 
stated  in  some  part  of  the  contract 
that  the  member  insured  is  fully  in- 
formed that  the  term  of  the  contract 
he  is  entering  into  may  be  changed  by 
the  insurer  in  that  respect. 

But  in  Meyer  v.  Supreme  Lodge,  K. 
P.  (1920)  —  Neb.  — ,  177  N.  W.  828, 
aflSrmed  on  rehearing  in  (1920)  — 
Neb.  — ,  180  N.  W.  579,  the  new  rates 
of  the  Knights  of  Pythias  were  held 
invalid  because  not  authorized  by  a 
representative  body. 

In  Seymour  v.  Mutual  Reserve  Fund 
Ufe  Asso.  (1895)  14  Misc.  161,  35 
N.  Y.  Supp.  793,  a  preliminary  injunc- 
tion was  refused  to  a  member  of  a 
co-operative  life  insurance  company 
to  enjoin  the  enforcement  of  assess- 
ments in  excess  of  the  amount  named 
in  his  certificate  of  membership, 
where  ft  appeared  that  the  company's 
constitution  gave  its  directors  power 
to  fix  the  amount  of  the  assessments, 
and  the  assessments  objected  to  were 
a  result  of  a  change  of  policy  suggest- 
ed  by  the  superintendent  of  the  state 
insurance  department,  and  the  mem- 
ber had  paid  similar  assessments 
without  objection;  upon  the  ground 
that  the  plaintiff  had  not  shown  that 
his  right  was  of  such  a  clear  character 
as  to  entitle  him  to  the  relief  sought, 
in  advance  of  a  trial  upon  the  merits. 

Where  the  society  has  the  authority 
to  amend  its  constitution  and  by-laws 
and  change  its  rates,  and  there  is 
nothing  in  the  contract  making  per- 
manent the  rates  as  announced,  a 
member  who  agrees  to  abide  by  the 
by-laws  then  existing,  or  subsequent- 
ly adopted,  cannot  complain  of  an  in- 
crease of  rates.  Newman  v.  Supreme 
Lodge,  K.  P.  (1915)  110  Miss.  371, 
L.R.A.1916C,  1051.  70  So.  241. 

In  De  Graw  v.  Supreme  Court,  I.  O. 
P.  (1914)  182  Mich.  S66,  148  N.  W. 
703,  the  agreement  of  a  member  at 
the  time  of  becoming  such  that  the 
constitution  and  by-laws  of  the  order 
might  be  changed,  special  reference 


being  made  to  those  sections  relating 
to  assessments,  was  held  not  to  be 
against  public  policy  or  an  infringe- 
ment upon  vested  rights;  therefore 
the  company  had  the  right,  as  author- 
ized by  a  new  charter  granted  it,  to 
assess  against  such  a  member  his  pro- 
portionate share  of  a  deficiency  found 
to  exist  in  the  funds  of  the. society 
applicable  to  the  pajnnent  of  the  ben- 
efits of  members  (of  whom  the  mem- 
ber in  question  was  one)  joining  prior 
to  a  certain  date,  on  account  of  the  low 
premium  paid  by  such  members. 

Upon  the  same  principle  it  was  held 
in  Trisler  v.  Mutual  Reserve  Fund 
Life  Asso.  (1907)  128  Mo.  App.  497, 
106  S.  W.  1082,  in  which  it  appeared 
thati  by  the  member's  contract  of  in- 
surance, it  was  stipulated  that  the 
board  of  directors  would  have  power 
to  fix  the  amount  and  rate  of  assess- 
ment, that  a  readjustment  of  assess- 
ments by  such  board,  based  upon  the 
attained  age,  instead  of  entrance  age, 
of  each  member,  so  as  to  make  the 
rate  of  assessment  equal  to  the  cost  of 
carrying  the  insurance  according  to 
the  experience  of  the  association,  was 
binding  on  the  member,  though  the  as- 
sessment had  been  previously  based 
upon  the  age  of  each  member  at  his 
entrance,  in  accordance  with  a  table 
on  the  back  of  his  policy  (not  referred 
to  therein,  nor  expressly  made  a  part 
thereof). 

To  the  same  effect  is  Crosby  v.  Mu- 
tual Reserve  Fund  Life  Asso.  (1902) 
38  Misc.  708,  78  N.  Y.  Supp.  237,  in 
which  it  was  held  that  an  assessment 
insurance  association  had  a  right  to 
make  an  assessment  for  a  death  ben- 
efit at  the  rate  of  the  member's  at- 
tained age,  instead  of  at  the  rate  of 
his  age  of  entry,  where  the  certificate 
of  membership  provided  that  assess- 
ments should  be  made  at  such  rates, 
according  to  age,  as  the  directors 
nught  establish,  and  made  the  consti- 
tution and  by-laws  a  part  of  the  con- 
tract, and  those  instruments  provided 
that  assessments  should  be  appor- 
tioned among  the  members  in  accord- 
ance with  the  rates  found  in  a  table 
annexed  to  the  certificate. 
.  The  right  of  an  assessment  life  in- 
surance association  to  raise  its  assess- 
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mmts  was  sustained  in  Schmierer.  t. 
Mutual  Reserve  Fund  Life  Asso. 
(1908)  168  CaL  208,  94  Pac.  887, 
where  the  certificate  contained  a  pro- 
vision that  the  "rate  of  the  mortuary 
premiums  may  be  changed  to  cor- 
respond with  the  actual  mortality  ex- 
perience of  the  association." 

Acx>eeK«at  to  b«  boud  by  inbiedaemt 
bj-lawi. 

A  majority  of  the  courts  hold  that 
an  express  a^eement  to  be  bound  by 
increase  of  rates  is  not  necessary  to 
justify  such  increase,  but  that  it  is 
sufilcient  if  the  member  has  bound 
himself  to  obey  by-laws  subsequently 
to  be  passed.  There  are  cases  which 
do  not  agree  to  this  position,  howev- 
er, holding  that  an  agreement  to  be 
bound  by  future  by-laws  does  not  ex- 
tend to  consenting  to  the  impairment 
of  the  member's  contract,  but  relates 
simply  to  by-laws  governing,  in  a  gen- 
eral way,  the  aif^irs  of  the  association. 
The  cases  stating  the  rule  that  agree- 
ment to  be  bound  by  future  by-laws 
will  authorize  the  increase  of  rates, 
are: 

Illinois. — Fullenwider  v.  Supreme 
Council,  R.  L.  (1899)  180  111.  621,  72 
Am.  St.  Rep.  239,  54  N.  E.  485;  Pierce 
V.  Bankers'  Union  (1908)  140  111.  App. 
495. 

Indiana^ — Supreme  Lodge,  E.  H.  v. 
Bicler  (1914)  58  Ind.  App.  650,  105 
N.  E.  244;  Wagner  v.  Supreme  Lodge, 
K.  P.  (1917)  64  Ind.  App.  610,  116  N. 

51.91. 

Kansas. — Miller  v.  National  Coun- 
cil, K.  L.  S.  (1904)  69  Kan.  234,  76 
Pac.  830;  Moore  v.  Life  &  Annuity 
Asso.  (1914)  93  Kan.  398.  148  Pac 
981. 

Massachusetts. — Messer  v.  Grand 
Lodge,  A.  O.  U.  W.  (1902)  180  Mass. 
321,  62  N.  E.  262;  Reynolds  v.  Su- 
preme Council,  R.  A.  (1906)  192  Mass. 
150,  7  L.R.A.(N,S.)  1154,  78  N.  E.  129, 
7  Ann.  Cas.  776. 

Michigan. — -Williams  v.  Supreme 
Council,  C.  M.  B.  A.  (1908)  162  Mich. 
1,  116  N.  W.  1060. 

Mississippi.  —  Butler  v.  Eminent 
Household,  C.  W.  (1917)  116  Miss.  85, 
76  So.  830. 

New  York. — McClement  v.  Supreme 
Court.  L  O.  F.  (1918)  222  N.  Y.  470, 


119  N.  E.  99;  Mock  v.  Supreme  Coun- 
cil. R.  A.  (1907)  121  App.  Div.  47i 
106  N.  Y.  Supp.  166. 

Tmnessee.  —  Conner  v.  Supreme 
Commandcry,  G.  C.  (1906)  117  Tenn. 
549,  97  S.  W.  306. 

Canada,  —  Bartram  v.  Supreme 
Council,  R.  A.  (1905)  6  Ont  Week. 
Rep.  404. 

Such  an  agreement  on  the  part  of  a 
member  was  held  in  Fullenwider  v. 
Supreme  Council,  R.  L.  (IlL)  Bopni, 
not  to  deprive  him  of  any  vested  risht 
to  have  the  rate  of  assessment  rem^n 
unchanged  as  fixed  by  a  by-law  in 
force  when  he  became  a  member.  It 
was  said  that  the  express  recognition 
which  the  member  made  in  his  con- 
tract with  the  society,  of  the  lattefs 
power  to  make  new  by-laws,  wss  nec- 
essarily a  recognition  of  the  right  to 
repeal  or  amend  those  theretofore 
made;  and  that,  while  the  court 
strongly  disfavored  any  alteration  or 
change  in  an  insurance  contract  with- 
out the  consent  of  the  insured,  "yet, 
where  the  contract  does  reserve  to  the 
corporation  the  right,  from  lime  to 
time,  to  amend  its  rules  or  by-laws, 
and  binds  the  assured  to  compliance 
with  such  rules  or  by-laws,  and  such 
provision  is  expressly  assented  to  in 
writing  by  the  assured,  it  cannot  be 
said  that  it  would  be  an  extraordinary 
power  to  make  such  change,  and  snch 
a  contract  would  not  meet  with  dis- 
favor from  the  courts." 

Where  the  rate  of  assessment  was 
fixed  by  a  by-law,  and  there  was  an 
express  provision  in  the  certificate  of 
insurance  issued  by  which  the  mem- 
ber agreed  to  abide  by  laws,  rules, 
and  regulations  of  the  order  after 
enacted,  it  was  held  that  the  rate  of 
assessment  might  be  raised.  Supreme 
Lodge,  K.  H.  v.  Bteler  (Ind.)  supra. 
It  is  stated  that  there  is  no  averment 
in  the  complaint  that  the  amendment* 
ot  the  association's  by-laws  increasing 
the  rate  of  assessments  were  not 
adopted  legally  and  honestly,  nor  was 
'  there  any  averment  that  the  increase 
was  not  a  reasonable  one  to  cany  out 
the  purposes  and  objects  of  the  soci- 
ety, or  that  there  was  an  abuse  of  the 
power  reserved  to  it  in  the  certificate 
issued  to  the  member.    It  is  then 
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sUted  that,  in  cases  such  as  this, 
it  must  appear  that  there  was  an  abuse 
of  power,  or  that  the  by-laws,  as 
amended,  were  so  unreasonable  as  to 
be  void,  to  render  an  amendment  un- 
authorized. It  is  then  stated  that  it 
is  a  question  of  fact,  to  be  determined 
from  all  the  circumstances  of  the 
case,  whether  the  increases  were  rea- 
sonable and  necessary,  and  therefore 
binding  upon  the  member. 

If  the  member  agrees  to  be  bound 
by  by-laws  subsequently  enacted,  he 
may  be  required  to  continue  pajonents 
during  life,  instead  of  receiving  a 
paid-up  policy  at  the  end  of  a  series 
of  years,  as  provided  for  in  his  cer- 
tificate. Moore  v.  Life  &  Annui^ 
Asso.  (1914)  93  Kan.  398,  148  Pac. 
981. 

In  Miller  v.  National  Council,  K.  L. 
S.  (1904)  69  Kan.  234,  76  Pac.  830,  it 
was  held  that  the  change  in  the  by- 
laws of  a  fraternal  beneficiary  asso- 
ciation, whereby  all  level-rate  mem- 
bers were  required  to  pay  a  graduated 
rate  as  of  the  age  when  admitted,  was 
valid  and  binding,  which  increased  the 
rates  to  such  members,  where  the  cer- 
tificate contained  the  express  condi- 
tion that  the  insured  should,  in  every 
particular,  while  a  member  of  the  or- 
der, comply  with  all  the  laws,  rules, 
and  requirements  thereof,  and  the 
member,  in  his  application  for  mem- 
bership, agreed  to  abide  by  all  its 
rules  and  regulations  if  accepted  as 
a  member;  though  the  certificate  of 
membership  in  question  did  not  con- 
tain the  specific  provision  to  abide  by 
all  laws  to  be  thereafter  enacted. 
This  decision  proceeds  upon  the 
ground  that  this  condition  was  equiv- 
alent to  a  consent  upon  the  member's 
part,  not  only  to  comply  with  the  laws 
then  in  force,  but  also  to  comply  with 
all  reasonable  rules  and  regulations 
which  might  thereafter  be  made  in  the 
interest  of  the  association.  The  opin- 
ion in  this  case  is  a  complete  reversal 
of>  the  same  court's  position  upon  the 
first  hearing  of  this  same  case  ( (1903) 
—  Kan.  — ,  73  Pac.  88),  where  it  was 
held  that  the  by-laws  and  constitu- 
tion, as  in  existence  at  the  time  of 
the  application,  together  with  the  ap- 
plication and  certificate  of  member- 


ship, constituted  the  contract  between 
the  parties,  and  that  the  same  could 
not  be  altered  without  the  consent  of 
both  parties;  and  that  therefore  the 
change  in  question  was  beyond  the 
power  of  the  society. 

The  Miller  Case  is  approved  and 
followed  in  the  subsequent  Kansas 
case  of  Moore  v.  Life  &  Annuity  Asso. 
(.Kan.)  supra,  in  which  some  changes 
in  the  terms  of  insurance  were  made 
which  amounted  to  an  increase  in  the 
rates.  The  certificate  in  the  latter 
case  contained  an  agreement  on  the 
part  of  the  insured  to  conform  to  and 
be  governed  by  subsequently  adopted 
laws  and  regulations. 

Raising  the  rate  of  assessment  on 
a  member  of  a  mutual  benefit  society 
by  change  of  by-laws  does  not  impair 
his  contract,  where  the  by-laws  to 
which  he  agreed  required  him  to  con- 
form to  the  laws  then  in  force,  or 
which  might  thereafter  be  adopted. 
Reynolds  v.  Supreme  Council,  R.  A. 
(1906)  192  Mass.  150,  7  L.R.A.(N.S.) 
1154,  78  N.  E.  129,  7  Ann.  Cas.  776. 

To  the  same  effect  is  Messer  v. 
Grand  Lodge,  A.  0.  U.  W.  (1902)  180 
Mass.  321,  62  N.  E.  252,  in  which  it 
appeared  that  the  certificate  of  mem- 
bership was  issued  on  such  condition, 
and  was  altogether  silent  in  regard  to 
the  rates  to  be  paid ;  and  that  at  the 
time  of  its  issue  the  association  had 
no  statutory  authority  to  make  assess- 
ments upon  its  members  at  other  than 
a  fixed  rate,  the  same  for  all  members, 
regardless  of  age.  It  further  ap- 
peared that  statutes  were  afterwards 
enacted  which  gave  the  association 
authority  to  levy  assessments  at  dif- 
ferent rates,  according  to  the  age  of 
the  member.  It  was  held  that  the  as- 
sociation had  the  power  to  collect  such 
assessments  from  members  who  had 
joined  before  the  enactment  of  such 
statutes.  The  court  said  that  the 
mode  of  making  assessments  under 
the  earlier  statutes  and  as  provided  in . 
the  original  laws  of  the  society  was 
simply  a  detail  in  the  management  of 
the  business  of  the  order,  which  it 
might  change  at  any  time. 

There  is  a  dictum  in  Butler  v^  Em- 
inent Household,  C.  W.  (1917)  116 
Miss.  86,  76  So.  830,  to  the  effect  that 
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if  there  is  agreement  to  change  of 
by-laws,  the  rates  may  be  increased. 

Where  the  reservation  of  authority 
to  amend  a  charter,  or  the  constitu- 
tion or  by>laws  of  a  society,  is  clear, 
the  right  to  have  the  rate  of  assess- 
ment continue  as  originally  provided 
is  not  vested  or  fixed  beyond  the  pos- 
sibility of  reasonable  changes  to  meet 
new  conditions.  McClement  v.  Su- 
preme Court,  I.  O.  F.  (1918)  222  N.  Y. 
470,  119  N.  E.  99. 

In  Conner  v.  Supreme  Commandery, 
G.  C.  (1906)  117  Tenn.  649,  97  S.  W. 
806,  it  was  held  that  a  change  in  the 
society's  laws,  whereby  all  members 
were  to  be  assessed  at  their  attained 
age  instead  of  on  the  basis  of  the  age 
at  which  they  entered  the  order,  was 
not  unreasonable  as  to  the  insured, 
and  did  not  violate  his  vested  rights, 
nor  breach  his  contract,  though  it 
raised  his  assessment  from  $52.08  to 
$144  per  year,  where  he  had  agreed  to 
be  bound  by  by-laws  subsequently 
passed. 

In  Bartram  v.  Supreme  Council,  R. 
A.  (1906)  6  Ont  Week.  Rep.  404,  the 
conrt  held  that  since  the  promise  to 
complainant  was  conditional  on  his 
complying  with  the  laws,  rules,  and 
regulations  in  force  from  time  to  time, 
and  the  by-laws  expressly  provided 
that  they  might  be  altered,  complain- 
ant was  in  no  position  to  complain  of 
a  raise  in  rates. 

On  the  other  hand,  in  Covenant  Mut. 
Life  Asso.  v.  Kentner  (1900)  188  IIL 
431,  58  N.  E.  966,  it  was  held  that,  un- 
less there  was  an  express  agreement 
that  a  member  should  be  bound  by  fu- 
ture by-laws  varying  or  modifying  his 
contract,  he  was  not  so  bound,  and 
that  therefore  an  assessment  which 
increased  the  rate  of  insurance  to  him 
would  be  invalid  without  his  consent, 
and  that  his  refusal  to  pay  the  same 
would  work  no  forfeiture  of  his  con- 
tract; though  the  court  admitted  that 
the  by-laws  of  the  association  existing 
at  the  time  the  member  entered  the 
association  were  a  part  of  the  contract, 
and  that  the  contract  was  to  foe  con- 
strued with  reference  to  them.  The 
court  said :  "As  to  any  other  contract, 
no  one  would  think  of  saying  that  one 
partjr  can  annul  the  agreement  and 


make  another  to  suit  its  convenience 
without  the  consent  of  the  other' par- 
ty, or  that  expediency  or  inabili^  to 
continue  business  would  warrant  re- 
pudiating  the  contract  and  substitut- 
ing another.  Whatever  theories  might 
arise  as  to  duties  and  obligations  not 
founded  upon  contract,  wherever 
there  is  a  contract  its  terms  must  con- 
trol the  rights  of  the  parties.  The 
law  does  not  undertake  to  make  or 
modify  contracts,  whether  relating  to 
insurance  or  to  some  other  subject,  Imt 
it  enforces  contracts  as  the  parties 
themselves  have  made  them.  The  as- 
sociation had  power  to  make  by-l&ws 
for  the  purpose  of  regulating  the 
transaction  of  its  business  and  its  af- 
fairs in  general,  and  Mr.  Kentner  is 
presumed  to  have  contemplated  such 
by-laws,  but  there  is  no  presumption 
that  he  contemplated  the  change  in 
the  terms  of  his  contract." 

Ooni«mt  to  obanae  of  br-laws  mat  ■■■■ 
olamt  to  warrant  raise. 

The  rule  that  consent  to  change  of 
by-laws  would  warrant  a  change  in 
the  rates  of  aaaessment  has  not  met 

with  universal  approval. 

There  is  a  dictum  in  Richey  v.  Sov- 
ereign Camp,  W.  W.  (1918)  184  Iowa. 
10,  L.R.A,1918F,  1116,  168  N.  W.  276. 
to  the  effect  that  mere  general  con- 
sent that  the  constitution  and  by-laws 
may  be  amended  will  not  authorize  s 
change  that  destroys  the  vested  ris^ta 
of  the  assured  under  his  contract  by 
subjecting  him  to  a  greater  rate  M 
assessment  than  the  contract  called 
for. 

The  right  of  an  order  to  increase  the 
rate  payable  from  its  members  was  de- 
nied in  Ericson  v.  Supreme  Ruling, 
F.  M.  C.  (1912)  105  Tex.  170,  146  S. 
W.  160,  reversing  (1910)  —  Tex.  Civ. 
App.  — ,  131  S.  W.  92,  although  the 
member's  policy  contained  an  agree- 
ment to  comply  with  the  orders  and 
by-laws  adopted  in  the  future,  the 
court  stating  that  this  agreement  bad 
reference  only  to  such  regulations  "as 
have  reference  to  the  members,  du- 
ties and  conduct  as  a  member,  and 
did  not  embrace  an  act  that  would 
produce  a  radical  change  in  the  mem- 
ber's rights. 

In  Pearson  v.  Knight  Templars  &  H. 
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Indemnity  Go.  (1905)  114  Mo.  App. 
283,  89  S.  W.  588,  it  was  held  that  a 
mutual  beneficiary  life  association 
could  not  nullify  a  contract  of  insur- 
ance without  the  express  assent  of  the 
member  insured;  and,  if  a  change  was 
made  whereby  his  assessments  were 
materially  increased,  contrary  to  his 
contract,  he  could  recover  the  excess, 
though  in  his  application  he  agreed  to' 
abide  by  the  constitution  and  rules  as 
they  then  were,  or  might  thereafter  be 
constitutionally  changed.  The  court 
said  that  the  cost  of  the  member's 
insurance  was  measured  chiefly  by  the 
number  and  amount  of  lAie  assess- 
ments that  the  company  might  make 
upon  him  for  the  payment  of  death 
losses,  and  that  the  increase  in  amount 
of  each  of  these  assessments  neces- 
sarily increased  the  cost  of  his  insur- 
ance, and  that,  for  this  reason,  the 
change  objected  to  materially  modified 
.  his  contract. 

The  amount  of  each  assessment 
stipulated  in  a  mutual  benefit  contract 
cannot  be  raised  by  the  association 
without  the  consent  of  the  member,  al- 
though he  has  agreed  to  comply  with 
all  the  laws,  rules,  and  regulations  of 
the  order.  Dowdall  v.  Supreme  Coun- 
cil, C.  M.  B.  A.  (1909)  196  N.  Y.  405, 
81  L.R.A.(N.S.)  417,  89  N.  E.  1076. 

In  Rockwell  v.  Knights  Templars  & 
M.  Mut.  Aid  Asso.  (1909)  134  App. 
Div.  736,  119  N.  Y.  Supp.  515,  it  was 
declared  that  the  stipulation  that  the 
insured  should  abide  by  the  rules  and 
regulations  of  the  association  "evi- 
dently" meant  those  rules  and  regula- 
tions already  in  existence,  and  par- 
ticularly those  which  the  company 
bad  deemed  necessary  to  make  a  part 
of  the  policy;  and  therefore  such  stip- 
ulation on  the  part  of  the  member 
gave  the  association  no  power  to  in- 
crease the  rates. 

To  the  same  eflfect  is  Wright  v. 
Knights  of  Maccabees  (1905)  48  Misc. 
658,  95  N.  Y.  Supp.  996,  where  a  mu- 
tual beneficiary  association  was  de- 
nied the  right,  under  the  power  re- 
served in  the  contract  of  insurance, 
to  amend  its  laws,  and,  under  the  mem- 
ber's agreement  to  conform  to  sub- 
sequent laws,  to  increase  the  amount 
of  a  member's  assessments,  without 


his  consent,  though  such  proposed  in- 
crease was  necessary  to  keep  the  as- 
sociation solvent.  This  was  affirmed 
on  other  grounds,  on  appeal,  in  Wright 
V.  Knights  of  Maccabees  (1909)  196 
N.  Y.  391,  31  L.R.A.  (N,S.)  423,  134  Am. 
St  Rep.  838.  89  N.  E.  1078,  where  the 
court  held,  reversing  (1908)  128  App. 
Div.  883,  112  N.  Y.  Supp.  1150,  which 
seems  to  have  followed  on -second  ap- 
peal the  ruling  in  (1907)  122  App. 
Div.  904,  106  N.  Y.  Supp.  1150,  which 
reversed  (1905)  48  Misc.  558,  95  N. 
Y.  Supp.  996,  that  the  society  cannot, 
under  the  contract,  reduce  the  ben- 
efits. Judge  Vann,  who  wrote  the 
opinion,  said  that  he  was  personally 
of  opinion  that  it  could  not  raise  the 
rates.  The  plaintiff  had  agreed  that 
the  laws  then  in  force,  or  that  should 
thereafter  be  adopted,  should,  form  a 
part  of  the  contract,  and  it  was  agreed 
between  the  parties  that  he  should 
pay  the  same  rate  of  assessment  there- 
after as  long  as  he  remained  in  good 
standing  in  the  order.  The  judge 
says:  "I  can  see  no  difference  in  prin- 
ciple between  reducing  benefits  and 
increasing  the  amount  to  be  paid  for 
benefits.  .  .  .  The  certificate  states 
that  'he  is  entitled  to  all  the  rights, 
benefits,  and  privileges'  provided  by 
the  laws  of  the  order,  which  are  thus 
made  a  part  of  the  certificate.  Hence 
the  right  to  pay  at  the  old  rate  was 
one  of  the  rights  provided  for,  and 
that  he  contracted  for.  It  was  a  vest- 
ed right,  immune  from  change  by 
amendment,  in  the  absence  of  a  spe- 
cific reservation  of  power  to  amend  in 
that  particular.  On  the  average,  such 
contracts  would  be  impaired  by  doub- 
ling assessments  to  the  same  extent 
as  by  cutting  off  one  half  of  the  ben- 
efit. The  price  to  be  paid  by  the  plain- 
tiff for  insurance  is  as  essential  a  part 
of  his  contract  as  the  amount  of  in- 
surance to  be  paid  to  him  by  the  de- 
fendant on  the  maturity  of  the  policy. 
Whether  the  one  is  increased  or  the 
other  proportionately  decreased  makes 
no  difference  in  principle,  or  in  the 
final  result.  By  either  method  the 
pecuniary  value  of  the  contract,  which 
is  property,  would  be  reduced  one 
half." 

But  the  way  in  which  a  mutual  ben- 
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efit  certificate  is  regarded  in  some 
courts  is  indicated  in  Reynolds  v. 
Supreme  Council,  R.  A.  (1906)  192 
Mass.  150.  7  L.R.A.(N.S.)  1154,  78  N. 
E.  129,  7  Ann.  Cas.  776>  where  the 
court  says  that  since  there  is  no  ex- 
press stipulation  in  regard  to  the  by- 
laws in  the  application  for  member- 
ship or  in  the  certificate,  all  members 
of  such  a  corporation  will  be  bound 
by  by-laws  regularly  made  or  amend- 
ed. The  court  rules  that  a  mutual 
benefit  society  has  power  to  amend  its 
by-laws  so  as  to  increase  the  assess- 
ments on  its  members,  where  the  ex- 
isting rate  has  proved  inadequate,  un- 
der charter  authority  to  provide  for 
the  payment  of  a  certain  death,  ben- 
efit, to  be  secured  by  assessment,  and 
to  provide  for  the  amendment  of  its 
by-laws.  The  court  says:  "Plainly, 
the  statute  contemplates  that  such  cor- 
porations shall  have  power  to  estab- 
lish by  their  by-laws  a  system  of  giv- 
ing death  benefits  which  shall  be 
sound  and  equitable,  and  founded  on 
principles  which  can  reasonably  be 
expected  to  furnish  proper  security 
for  the  performance  of  their  contracts 
with  members."  A 'similar  attitude  is 
taken  by  the  reported  case  (Funk  v. 
Stevens,  ante,  639). 

In  Tusant  v.  Grand  Lodge,  A.  O.  U. 
W.  (1917)  183  Iowa,  489,  L.R.A.1918F, 
452,  163  N.  W.  690,  the  court  says  that 
the  only  way  open  to  mutual  assess- 
ment associations  to  meet  the  cost  of 
insurance  is  by  assessment  of  its 
members.  This  implies  authority  in 
the  corporation  to  increase  rates  in  a 
fair  and  reasonable  way  when  reason- 
ably necessary.  "This  is  certainly  so, 
in  the  absence  of  a  contract  limiting 
authority." 

ECeat  of  caMtraot  vvniBlon*. 

The  provisions  of  the  contract  have 

in  some  cases  been  such  that  the 
courts  have  held  that  they  precluded 
any  change  of  rates. 

A  policy  containing  a  definite  agree- 
ment as  to  benefits,  and  a  fixed  amount 
and  terms  of  payment  of  premiums, 
and  no  reservation  of  any  authority  to 
vary  the  tisrms,  was  held,  in  Edwards 
V.  American  Patriots  (1912)  162  Mo. 
App.  231,  144  S.  W.  1117,  to  be  a  reg- 
ular life  insurance  contract.  Accord- 


ingly the  right  to  raise  rates  was  de- 
nied. 

In  Poole  V.  Supreme  Circle,  B.  A 
(1911)  —  N.  J.  Eq.  — ,  85  Atl.  821,  the 
by-laws  of  the  oi^er  fixed  the  dues  at 
'a  stated  sum,  and  then  provided  that 
when  "the  receipts  are  not  sufficient  to 
pay  the  liabilities  .  .  .  the  trustees 
shall  increase  the  monthly  dues"  to 
another  stated  sum  "until  the  income 
and  cash  in  hand  shall  equal  the  liabil* 
ities."  The  trustees  attempted  to  in- 
crease the  dues  above  the  sum  so  stat- 
ed in  the  proviso,  justifying  this  ac- 
tion under  a  provision  of  the  laws  of 
the  order  that  "alterations  and  amend* 
ments  to  these  laws  can  be  made  after 
such  alterations  and  amendments  shall 
have  been  proposed  in  writing."  The 
right  to  make  this  increase  was  de- 
nied, the  court  stating  that  the  fact 
that  when  the  complaining  member  be- 
came a  member  of  the  order,  the  deatl) 
benefit  laws  provided  that  his  dues 
might  be  increased  a  stated  amount, ' 
affords  some  reason  for  the  proposi- 
tion that  they  could  not  be  increased 
beyond  that  figure  without  his  con- 
sent, and  that  therefore  they  could  not 
be  increased  at  all  under  the  genenl 
reserve  power  to  alter  or  amend  the 
laws  of  the  order.  It  is  then  stated 
that  the  order  had  no  power  to  in- 
crease the  dues  to  the  extent  to  which 
it  attempted  to  do.  This  decision  was 
affirmed  in  the  court  of  errors  and  ap* 
peals  (1912)  80  N.  J.  Eq.  259,  87  Atl. 
1118. 

So,  in  Covenant  Mut.  Life  Asso.  t.  . 
Tuttle  (1900)  87  III.  App.  309,  it  wsi 
held  that  a  provision  in  a  certificate 
that  the  application  for  membership 
and  the  certificate  should  constitute 
the  complete  and  only  contract  be- 
tween the  certificate  holder  and  the  as- 
sociation excluded  any  idea  that  the 
by-laws  of  the  association  were  to  be 
looked  to  as  a  part  of  the  contract,  and 
that,  even  if  it  were  conceded  that  the 
by-laws  in  force  when  the  certificate 
was  issued  entered  into  and  became  a 
part  of  the  contract,  it  was  only  those 
then  in  existence,  and  the  society  had 
no  right,  by  amending  or  r^ealing  any 
of  them  without  the  consent  of  the 
certificate  holder,  and  in  the  absence 
of  any  such  right  r^rved  in  the  con- 
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tract,  to  impose  new  conditions  or 
burdens  a£Fecting  the  contract  to  his 
injury,  or,  by  a  new  provision  passed 
after  making  the  contract,  to  forfeit 
his  rights  under  it;  and  that  the  refus- 
al of  a  certiUcate  holder  to  pay  an 
assessment  largely  in  excess  of  any 
previous  asesssment  would  not  avoid 
his  certificate,  even  though  such  hold- 
er had  paid  former  assessments  which 
were  also  in  excess  of  the  original  con- 
tract rate. 

If  the  certificate  of  membership  pro- 
vides that  insured  shall  be  liable  for 
assessments  according  to  the  table  in 
the  by-laws,  that  rate  becomes  part  of 
the  contract  and  cannot  be  increased 
under  the  new  by-laws.  Old  Colony 
L.  Ins.  Co.  V.  Graves  (1915)  200  111. 
App.  71. 

But  in  Barbot  v.  Mutual  Reserve 
Fund  Life  Asso.  (1897)  100  Ga.  681, 
28  S.  E.  498.  it  was  held  that  it  was 
not  the  purpose  of- a  table  of  assess- 
ment rates  to  fix  a  limitation  upon 
the  amount  of  the  gross  assessment 
that  might  be  levied  against  a  mem- 
ber, but  only  to  afford  a  guide,  after 
such  grosB  amount  had  been  ascer- 
tained, for  its  equitable  and  fair  ap- 
portionment among  the  members, 
graduated  according  to  age.  Here  the 
constitution  and  by-laws  of  the  asso- 
ciation were  expressly  made  a  part  of 
the  contract  of  insurance,  and  those 
instruments  provided  that  assess- 
ments should  be  made  for  such  sum 
as  the  executive  committee  might  deem 
sufficient  to  meet  existing  death 
claims,  and  that  the  same  was  to  be 
apportioned  among  the  members  ac- 
cording to  the  age  of  each. 

So,  in  Haydel  v.  Mutual  Reserve 
Fund  Life  Asso.  (1900)  44  C.  C.  A. 
169,  104  Fed.  718,  affirming  (1899)  98 
Fed.  200,  it  was  held  that  such  table 
was  merely  a  memorandum  showing 
how  assessments  were  to  be  appor- 
tioned as  between  persons  of  different 
ages,  and  the  probable  amount  of  the 
assessments  as  then  foreseen  and  es- 
timated, and  was  not  an  agreement 
between  the  insured  and  the  insurer, 
binding  the  latter  not  to  make  assess- 
ments in  a  sum  greater  than  therein 
shown,  which,  in  the  opinion  of  the 
court,  would  devest  the  company's 


directors  of  the  power  plainly  con- 
ferred upon  them  by  the  company's 
charter,  to  make  such  assessments  as 
might  at  any  time  be  found  necessary 
to  meet  death  losses.  The  reasons  giv- 
en by  the  court  for  its  conclusion  were 
as  follows:  First,  the  company  was 
a  mutual  one,  operating  on  the  assess- 
ment plan;  second,  the  rate  indicated 
by  the  table  was  so  far  below  the  usual 
cost  of  insurancie  as  to  compel  the 
court  to  believe  that  the  insured  did 
not  himself  regard  the  table  as  a  bind- 
ing contract  on  the  part  of  the  com- 
pany to  furnish  insurance  at  the  rate 
therein  specified,  regardless  of  its  ac- 
tual experience;  third,  that,  if  a  fixed 
or  level  rate  of  assessment  was  con- 
templated, it  was  more  likely  to  be 
embraced  as  a  stipulation  in  the  body 
of  the  contract,  instead  of  being  in- 
dorsed in  the  form  of  a  memorandum 
on  the  back  of  the  policy;  lastly,  the 
policyholder  had  paid  numerous  as- 
sessments in  excess  of  that  shown  by. 
the  table,  and  his  final  refusal  to  pay 
the  one  in  question  was  based  on 
grounds  other  th^n  that  the  company 
lacked  the  power  to  make  such  assess- 
ments. 

In  Thomas  v.  Knights  of  Maccabees 
(1915)  85  Wash.  665,  L.R.A.1916A, 
750,  149  Pac.  7,  Ann.  Cas,  1917B,  804, 
the  contention  was  that,  notwithstand- 
ing  the  provision  that  certificate  hold-^ 
era  would  comply  with  laws  of  the 
order  In  force  and  to  be  subsequently 
adopted,  the  publication  of  rates,  fix- 
ing them  by  the  by-laws,  and  the  as- 
surance of  officers  that  they  would  not 
be  changed,  had  made  the  rates  a  part 
of  the  contract,  which  could  not  be 
abrogated  by  a  change  of  rates.  The 
court  held  that  the  relation  between 
a  mutual  benefit  society  and  its  mem- 
bers is  not  one  of  contract,  but  a  mere 
mutual  promise  to  pay  each  other's 
certificate;  and  therefore  no  member 
has  a  vested  right  in  the  rate  named 
in  the  constitution  and  by-laws  at  the 
time  he  became  a  member,  but  the  rate 
may  be  changed  as  may  become  nec- 
essary to  provide  for  payment  of 
certificates  as  they  mature.  The 
court  says :  "There  being  no  contract 
in  the  commercial  sense,  but  a  mutual 
promise  of  every  member  to  pay  the 
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certificate  of  every  other  member, 
there  can  be  no  vested  right  in  any 
provision  of  the  contract,  either  ex- 
press or  implied,  that  is  not  subject 
to  and  controlled  by  the  duty  of  the 
member  to  pay  the  cost  of  his  own 
insurance,  for  under  no  construction 
of  a  mutual  contract  can  he  demand 
more  than  he  is  willing  to  give.  .  .  . 
A  member  cannot  throw  his  brothers 
overboard  under  the  guise  of  contract 
and  vested  right.  He  must  share  his 
life  belt  with  all.  If  it  is  not  strong 
enough  to  sustain  him,  he  is  in  duty 
bound  to  sink  to  the  same  level  with 
his  fellow,  members ;  for  whatever  the 
words  of  his  contract  may  imply,  it  is 
to  be  measured  by  the  object  of  the 
society  which  he  has  bound  himself 
to  support.  .  .  .  When  [the  object 
of  the  society]  is  considered  it  cannot 
be  said  that  any  one  member  or  any 
number  of  members  who  have  joined 
the  society  upon  a  misconception  of 
the  ability  of  the  members  to  meet 
their  mutual  obligations  by  the  as- 
sessments agreed  upon  can  disasso- 
ciate his  own  certificate  or  contract, 
and  insist  that  the  object  of  the  fra- 
ternity or  society  is  to  pay  him  in 
full,  without  reference  to  his  fellow 
members." 

VnreMonable  raise. 

In  Uhl  V.  Life  &  Annuity  Asso. 
(1916)  97  Kan.  422,  155  Pac.  926,  it 
was  held  that  the  change  must  be  rea- 
sonable, even  though  insured  had 
assented  to  be  bound  by  changes  in 
by-laws.  And  this  was  interpreted  as 
meaning  necessary  to  tiie  continuance 
of  the  association.  And  it  was  held 
that  a  change  was  not  unreasonable 
which  required  payments  which  en- 
abled the  society  to  accumulate  a  fund 
from  the  payments  of  the  members 
which  would  provide  for  death  loss  at 
the  termination  of  life  expectancy. 

Authority  to  raise  rates  will  not  per- 
mit the  adoption  of  rates  that  are  un- 
necessary to  carry  out  the  objects  of 
the  society,  or  which  are  inequitable, 
or  unjustly  discriminate  against  some 
members  of  the  society.  Wagner  v. 
Supreme  Lodge,  K.  P.  (1917)  64  Ind. 
App.  510,  116  N.  E.  91. 

And  in  Hicks  v.  Northwestern  Aid 
Asso.  (1906)  117  Tenn.  203,  96  W. 


962,  iti  which  it  appeared  that  the  pol- 
icy of  insurance  issued  by  the  associa- 
tion provided  that,  if  any  unexpected 
emergency  should  arise  whereby  tlie 
mortuary  and  reserve  fund  should  be- 
come exhausted,  "then,  and  in  such 
case  only,"  the  policyholder  should  be 
liable  for  such  further  assessra.ent  as 
might  be  necessary  to  meet  such 
emergency  and  maintain  the  solvency 
of  the  company,  it  was  held  that  the 
company  had  no  power,  under  the  con- 
tract, to  increase  the  rate  of  existing 
insurance  except  in  the  case  of  the 
specified  emergency,  and  that  the  in- 
sured's refusal  to  pay  an  assessment 
at  a  higher  rate  than  the  maximum 
called  for  by  his  policy,  arbitrarily 
made  by  the  company  without  his  con- 
sent, would  not  work  a  forfeiture  of 
his  policy. 

And  in  Margesson  v.  Massachusetts 
Ben.  Asso.  (1896)  165  Mass.  262,  42 
N.  £.  1132,  it  was  )ield  that  the  failure 
on  the  part  of  a  member  of  a  benofi- 
ciary  association  to  pay  an  assessment 
of  an  amount  larger  than  the  max- 
imum amount  specified  in  his  contract 
of  insurance  under  a  call  for  "mor- 
tuary and  disability  purposes"  and 
for  "contingent  liabilities"  worked  no 
forfeiture  of  the  contract,  where  the 
contract  itself  required  the  member  to 
pay  a  specified  sum  annually,  and,  up- 
on the  death  of  a  brother  member,  an 
additional  assessment  of  another 
specified  sum  if  required,  and  ne 
more;  though  the  member  had  paid 
earlier  calls  "for  mortuary  and  dis- 
ability purposes." 

So,  in  Mutual  Reserve  Fund  Life 
Asso.  V.  Taylor  (1901)  99  Va.  208,  37 
S.  E.  854,  it  was  held,  under  a  policy 
providing  that  the  rate  of  assessment 
might  be  changed  each  five  years  to 
correspond  with  the  actual  mortality 
experience  of  the  insurer,  a  benefi- 
ciary association  could  change  its 
rates  as  to  different  ages  in  accord- 
ance with  the  results  of  its  e^erience; 
but  that  an  increase  in  the  rate  of  as- 
sessments which  did  not  correspond 
with  such  experience  was  unautho]> 
ized,  and  a  member's  failure  to  pay  as 
increased  assessment  under  such  cii- 
cumstanees  would  not  forfeit  his 
rights  under  his  policy. 
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The  same  principles  were  applied  in 
Covenant  Mut.  Ben.  Asso.  v.  Baldwin 
(1893)  49  111.  App.  203,  in  which  it 
was  held  that,  so  long  as  assessments 
were  made  according  to  the  certificate 
of  membership,  the  certificate  holder 
was  bound  to  pay  them,  and  that  a 
failure  to  do  so  would  work  a  forfei- 
ture; but  that  the  directors  of  the  as- 
sociation issuing  the  same  could  not, 
without  the  member's  consent,  change 
his  contract  of  insurance;  atid  that  if, 
in  making  assessments,  more  was 
called  for  and  collected  than  was 
authorized  by  the  contract,  the  excess 
would  stand  to  his  credit,  and  his  fail- 
ure to  pay  an  assessment  would  not 
avoid  his  certificate  if  the  amount 
overpaid  by  him  on  previous  assess- 
ments was  more  than  the  amount  of 
the  unpaid  assessment.  Here  the  cer- 
tificate provided  that  the  application 
for  membership  and  the  certificate 
itself  constituted  the  complete  and 
only  contract  between  the  member  and 
the  society,  and  that  the  certificate 
holder  should  pay  such  assessments, 
not  exceeding  a  specified  sum,  as  were 
necessary  to  meet  death  claims;  and 
the  directors  adopted  a  by-law  under 
which  assessments  were  made  in  ex- 
cess  of  the  amount  required  for  such 
purposes,  and  the  insured  paid  all  of 
them  except  the  one  assessed  just  be- 
fore his  death. 

The  question  whether  or  not  an  in- 
crease in  the  rate  is  reasonable  is,  if 
the  facts  are  undisputed,  for  the 
court;  but  where  it  is  admitted  that 
the  order  has  power  to  increase  the 
rate,  and  the  only  question  is  wheth- 
er or  not  the  increase  made  is  reason- 
able, the  court  will  not  substitute  its 
judgment  for  that  of  the  individual 
body  in  whom  the  discretion  has  been 
vested,  but  in  such  case  the  only  in- 
quiry is,  Does  the  action  under  consid- 
eration fail  to  measure  up  to  any  fair 
test  of  reason?  If  the  facts  and  cir- 
cujnstances  are  such  that  reasonable 
men  may  differ  as  to  the  wisdom  and 
expediency  thereof,  the  judgment  and 
discretion  of  those  vested  with  author- 
ity to  decide  must  be  upheld.  A  very 
clear  case  of  abuse  of  discretion, 
therefore,  must  be  made  out  to  war- 
ruit  judicial  interference.  Clarkson  v. 


Supreme  Lodge,  K.  P.  (1914)  99  S.  C. 
134,  82  S.  E.  1043.  Consequently, 
where  it  is  shown  that  the  order  could 
not  have  adopted  a  less  rate  without 
endangering  its  own  existence  as  an 
insurance  society,  and  the  safety  of 
the  protection  upon  which  its  members 
rely,  the  rate  will  not  be  held  unrea- 
sonable. Ibid. 

Claiaiflcation. 

In  some  instances,  the  raising  of  the 
rates  has  been  attended  with  or  formed 
a  part  of  a  classification  of  the  mem- 
bers of  the  association  by  which  the 
older  members  were  put  in  a  class  by 
themselves,  and  compelled  to  carry 
their  own  insurance.  This  effort  has 
almost  uniformly  failed. 

In  Ebert  v.  Mutual  Reserve  Fund 
Life  Asso.  (1900)  81  Minn.  116,  83  N. 
W.  606,  834,  84  N.  W.  467,  it  was  held 
that,  while  the  board  of  directors  of  a 
corporation  organized  for  the  purpose 
of  conducting  life  insurance  upon  the 
co-operative  or  assessment  plan  had 
authority  to  change  the  rates  of  assess- 
ments from  time  to  time  to  meet  the 
death  losses  and  expenses,  if  the  ap- 
portionment was  equitable,  they  could 
not,  in  the  absence  of  any  authority 
in  the  contract  of  insurance,  arbi- 
trarily place  all  members  who  joined 
prior  to  a  certain  year  in  a  class  by 
themselves,  and  advance  the  ages*  of 
their  assessments  from  year  to  year, 
while  all  members  joining  after  that 
date  were  assessed  as  of  the  age  of 
their  entry;  that  such  discrimination 
against  the  old  and  in  favor  of  the 
new  members  was  not  an  equitable  dis- 
tribution of  the  increasing  cost  of  car- 
rying the  older  members,  and  was  not 
contemplated  by  the  terms  of  their 
contracts. 

It  was  held  in  Benjamin  v.  Mutual 
Reserve  Fund  Life  Asso.  (1906)  146 
CaL  34,  79  Pac.  517,  that  assessments 
levied  by  a  co-operative  life  insurance 
association  were  void,  and  imposed  no 
liability  upon  a  member  for  payment 
thereof,  and  could  not  affect  his  rights 
under  his  policy,  where  it  appeared 
that  he  was  one  of  the  older  members, 
whom  the  association  placed  in  a  class 
by  themselves,  by  which  arrangement 
they  were  required  to  pay  according 
to  the  attained  age  of  each  at  the  date 
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of  the  assessment,  while  of  the  other 
members  other  classes  were  estab- 
lished who  were  to  be  assessed  as  of 
the  &ge  of  their  entry  into  the  associa- 
tion ;  upon  the  ground  that  such  clas- 
sification, being  solely  for  the  purpose 
of  levying  an  increased  rate  of  assess- 
ment upon  such  older  members,  was 
an  inequitable  and  arbitrary  discrim- 
ination against  them.  Here  it  ap- 
peared that  the  certificate  of  member- 
ship and  policy  of  insurance  provided 
that  assessments  should  be  made  upon 
the  entire  membership  of  the  associa- 
tion, the  same  to  be  apportioned  among 
the  members  according  to  the  age  of 
each  member,  and  that  the  contract 
should  be  subject  to  all  the  provisions 
and  stipulations  contained  in  the  con- 
stitution and  by-laws  of  the  associa- 
tion and  the  amendments  thereto,  and 
these  provided  that  the  apportion- 
ment should  be' according  to  the  rates 
shown  in  the  certificate,  though  they 
also  empowered  the  board  of  directors 
to  adopt  such  other  rules  and  regula- 
tions as  they  might  deem  for  the  in- 
terest of  the  association,  and  were  by 
their  express  terms  subject  to  revision 
and  amendment. 

In  Strauss  v.  Mutual  Reserve  Fund 
Life  ASBO.  (1900)  126  N.  C.  971,  64 
L.R.A.  60S,  83  Am.  St.  Rep.  699,  36  S. 
E.  362  (1901)  128  N.  C.  465,  64  L.R.A. 
609,  83  Am.  St.  Rep.  703,  39  S.  E.  66, 
it  'appeared  that  the  certificate  of 
membership  provided  that  assess- 
ments should  be  made  upon  the  entire 
membership  for  slich  sum  as  the  ex- 
ecutive committee  might  deem  suffi- 
cient, the  same  to  be  apportioned 
among  the  members  according  to  the 
age  of  each  member,  as  set  out  in  a 
table  indorsed  on  the  certificate.  Aft- 
erwards the  association  placed  in  a 
separate  class  all  members  who  en- 
tered prior  to  a  certain  date,  and  re- 
quired them  to  pay  on  the  basis  of  the 
age  attained  by  each  at  the  date  of 
each  assessment,  while  other  members 
continued  to  be  assessed  as  of  their 
age  of  entry,  with  the  result  that  such 
older  members  were  assessed  at  a 
higher  amount  than  if  the  entire  mem- 
bership were  assessed  at  the  rates  of 
their  attained  ages.    The  call  which 


the  plaintiff  refused  to  pay  was  larger 
in  amount  than  it  would  have  been 
had  all  the  members  been  assessed  at 
their  full  attained  ages.  It  was  held 
that  such  assessment  was  in  violation 
of  the  association's  constitution,  and 
excessive  and  invalid.  Here  it  was 
evident  that,  if  this  change  was  bind- 
ing upon  the  older  members,  they 
would  eventually  be  forced  out  of  the 
company  by  the  constantly  increasing 
assessmeifts. 

In  Tusant  v.  Grand  Lodge,  A  0.  U. 
W.  (1917)  183  Iowa,  489,  L.R.A.1918F. 
462,  168  N.  W.  690,  the  court,  in  hold- 
ing that  the  society  has  no^  for  thi 
purpose  of  rendering  itself  solvent, 
power  to  divide  the  membership  into 
classes,  one  of  which  shall  pay  its 
own  losses  until  extinct  or  transferred 
to  another  class  at  prohibitive  rates, 
says:  'This  course  furnishes  a  sure 
door  of  escape  from  the  very  substance 
of  insurance  liability.  It  is  the  door 
of  repudiation,  and  nothing  less. 
What  is  the  life  of  the  order  worth  if 
its  insurance  fails?  When  a  human 
being  makes  the  saving  of  his  life  the 
chief  end  of  his  existence,  he  has  al- 
ready lost  it.  'Whoso  will  save  his 
life  shall  lose  it.*  If  the  past  officials 
of  this  order  had  directed  their  solic- 
itude less  to  the  saving  of  the  life  of 
the  order  and  more  to  the  faithful  per- 
formance of  its  obligations,  the  life 
of  the  order  would  p^bably  have  been 
secure.  No  reason  is  apparent  in  this 
record  why  it  should  not  have  pros- 
pered indefinitely.  The  life-saving 
proceedings  which  are  herein  consid- 
ered form  the  greatest  menace  which 
it  has  ever  confronted.  If  they  shall 
prove  fatal,  it  must  be  charged  up  as 
a  life-saving  fatality.  If  the  order  can 
be  saved,  its  honor  must  be  reasserted 
and  redeemed.  No  insurance  company 
can  live  in  the  dishonor  of  any  form 
of  repudiation." 

A  by-law  potting  all  who  join  the 
society  before  a  certain  date  in  a  clas9 
by  themselves,  to  carry  their  own  in- 
surance, which  greatly  raised  the  rate, 
is  unreasonable  and  void.  Wilson  v. 
Supreme  Conclave,  I.  O.  H.  (1917)  174 
N.  C.  628,  94  S.  E.  443.  The  court  ssyo 
that  though  a  member  of  a  beneficial 
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society  may  be  bound  by  adopted  by- 
laws or  changes  in  a  constitution,  this 
is  subject  to  the  proviso  that  the  soci- 
ety cannot  thereby  impair  the  contract 
rights  of  its  member  as  the  owner  of 
the  policy,  which  is  a  certificate  of  in- 
debtedness, issued  by  the  corporation 
to  the  member.  The  court,  however, 
fltates  that  the  defendant  had  a  right 
to  increase  its  rates. 

Although  the  member  has  consented 
that-the  constitution  and  by-laws  may 
be  changed,  if  the  society  issued  a 
pamphlet  containing  tables  of  assess- 
ments, and  a  provision  that  the 
amount  paid  by  the  applicant  remains 
his  assessment  for  life,  the  assessment 
cannot  be  raised  by  members  joining 
the  society  before  a  certain  date,  in  a 
class  by  themselves,  to  carry  their  own 
insurance.  The  court  says  this  is  not 
a  case  of  increase  of  assessments,  but 
it  is  a  discrimination  between  mem- 
bers. The  certificate  held  by  plaintiff 
is  a  contract  of  insurance.  Williams 
V.  Supreme  Conclave,  I.  0.  H.  (1916) 
172  N.  C.  787,  90  S.  E.  888. 

But  a  by-law  fixing  rates  for  a  mu- 
tual benefit  society  is  not  invalid  as 
forcing  members  over  a  specified  age 
into  a  class  to  take  care  of  themselves, 
by  the  fact  that  the  rate  from  that  ago 
on  is  much  greater  in  proportion  than 
below  that  age,  if  experience  has  shown 
that  the  rate  fixed  is  necessary  to  meet 
the  danger  of  defaults  to  members 
who  have  attained  the  age  specified. 
Thomas  v.  Knights  of  Maccabees 


(1915)  85  Wash.  665,  L.R.A.1916A. 
750,  149  Pac,  7,  Ann.  Cas.  1917B,  804. 

KIswilaBeoua. 

In  Fort  V.  Iowa  Legion  of  Honor 
(1909)  146  Iowa,  183,  123  K.  W.  224. 
the  court,  after  discussing  the  ques- 
tion of  the  power  of  a  mutual  benefit 
insurance  society  to  raise  its  rates, 
finally  declared  that  it  did  not  need 
to  pass  "upon  this  troublesome  ques- 
tion now." 

In  Shepperd  v.  Bankers  Unioa 
(1906)  77  Neb.  86,  108  N.  W.  188,  110 
N.  W.  1019,  the  form  of  insurance  pro- 
vided that  in  case  of  the  death  of  a 
member  before  he  had  lived  out  his 
expectancy  according  to  mortality 
tables,  there  should  be  deducted  from 
the  death  benefit  payable  on  his  policy 
a  sum  equal  to  the  amount  of  one  pay- 
ment at  the  rate  paid  by  the  member 
for  each  assessment  period  for  the 
unexpired  period  of  such  life  expec- 
tancy, with  interest  on  the  unpaid 
balance.  The  company  raised  the  as- 
sessments, but  provided  that,  as  to  ex- 
isting members,  the  increase  should 
not  be  collected,  but  should  be  charged 
against  the  policy,  to  be  collected  at 
death.  In  case  of  a  member  who  died 
prior  to  the  expiration  of  her  life  ex- 
pectancy, this  increase  was  held  valid 
in  so  far  as  it  related  to  the  assess- 
ments falling  due  during  the  life  of 
such  member,  but  invalid  as  to  thci 
assessments  to  be  deducted  for  the  re- 
mainder of  the  life  expectancy. 

H.  P.  F. 


J.  L.  CHAFIN 

V. 

MAIN  ISLAND  CREEK  COAL  COMPANY,  Plflf.  in  Err. 

Wert  rirylufa  Supreme  Court  of  Appeals  —  Februarjt  3,  1920. 

(—  W.  Va.  — ,  102  S.  E.  291.) 

Definition  —  "fifty-fifty." 

1.  Where  one  who  is  desirous  of  purchasing  certain  property  expresses 
a  willingness  to  pay  a  certain  price  therefor,  and  agrees  with  another  to 
give  him  "fifty-fifty"  on  what  is  saved  if  he  can  purchase  the  property  at 
a  less  price,  and  through  the  eflorts  of  such  other  party  it  is  purchased  at 

Headnotes  1-3  by  Rrrz,  J. 
11  A.L.R— 42. 
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a  less  price  than  that  named,  such  second  party  will  be  entitled  to  receive 
one  half  of  the  difference  between  the  price  at  which  the  purchaser  was 
willing  to  purchase  and  the  price  at  which  the  property  was  actually 
secured. 

[See  wote  on  this  question  beginning  on  page  661.] 


Estoppel  —  to  set  up  ultra  vires. 

2.  Where  the  rights  of  the  public  are 
not  involved,  a  purely  private  corpora- 
tion entering  into  a  contract  in  excess 
of  its  powers,  and  receiving  benefits 
thereunder,  is  estopped  from  setting 
up  the  defense  that  it  was  without 
power  to  make  it,  so  far  as  such  estop- 
pel is  necessary  to  do  justice  between 
the  parties,  unless  such  contract  is  in 
violation  of  some  positive  law  or  well- 
settled  rule  of  public  policy. 

[See  10  R.  C.  L.  728,  729.] 

Corporation  —  accepting  benefits  — 
waiver  of  excess  of  authority. 

3.  Where  a  private  corporation  ac- 
cepts the  benefits  of  a  contract  made 


on  its  behalf  by  an  unauthorized  agent, 
it  thereby  ratifies  the  contract  in  iU 
entirety  and  will  be  bound  to  perform 
the  obligations  provided  by  the  con- 
tract to  be  performed  on  its  part. 

[See  7  R.  C.  L.  665;  21  R.  C.  L.  932; 
see  also  note  in  7  'A.L.R.  1446.] 

Contracts  —  construction  —  object 

4.  The  object  of  the  construction  of 
contracts  is  to  give  effect  to  the  agree- 
ment of  the  parties  so  far  as  it  can  be 
ascertained  from  the  language  use^ 
and  it  matters  not  that  the  agreement 
may  be  expressed  in  the  vernacular  of 
the  street. 

[See  6  R.  C.  L.  836,  836,  843.] 


Error  to  the  Circuit  Court  for  Logan  County  to  review  a  Judgment  is 
favor  of  plaintiff  in  an  action  brought  to  recover  upon  a  contract  tot 
services  alleged  to  have  been  performed  by  him  for  defendant.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  E.  T.  England  and  Chafin  &    Mfg.  Co,  70  W.  Va.  169,  —  A.UB.  — , 


Bland  for  plaintiff  in  error. 

Mr.  E.  L.  Hogsett,  for  defendant  in 
error: 

The  conversation  between  Carson 
and  Laing  and  the  plaintiff,  making 
the  contract,  is  concise,  definite,  and 
«ertain,  and  could  mean  nothing  ex- 
cept  a  contract. 

Elliott,  Contr.  §§  1508-1610,  1520; 
Bettman  v.  Harness,  42  W.  Va.  443,  36 
L.R.A.  566,  26  S.  E.  271,  18  Mor.  Min. 
Rep.  500;  Williams  v.  South  Penn  Oil 
Co.  52  W.  Va.  181,  60  L.R.A.  795,  43  S. 
E.  214;  Young  v.  Ellis,  91  Va.  297,  21 
S.  E.  480, 

If  the  employment  of  the  plaintiff  as 
agent  to  buy  land  for  the  defendant 
was  an  ultra  vires  act,  that  fact  must 
be  shown  in  defense.  It  will  not  be 
presumed  by  the  court,  and  the  defend- 
aat,  having  accepted  and  retained  the 
benefits  of  the  contract,  is  estopped  to 
deny  its  validity. 

News-Register  Co.  v.  Rockingham 
Pub.  Co.  118  Va.  140,  86  S.  E.  874; 
Neil  V.  Flynn  Lumber  Co.  71  W.  Va. 
708,  77  S.  E.  324. 

Defendant  cannot  accept  the  benefits 
•f  the  contract  and  repudiate  its  ob- 
ligations. 

Varney  v.  Hutchinson  Lumber  & 


73  S.  E.  321. 

Ritz,  J.»  delivered  the  opinion  of 
the  court: 

The  plaintiff  brought  this  suit  to 
recover  upon  a  contract  for  services 
which  he  claims  he  performed  for 
the  defendant.  At  the  conclusion  of 
the  plaintiff's  evidence  a  motion  was 
made  to  exclude  the  same  tad  direct 
a  verdict  for  the  defendant,  which 
motion  being  overruled,  and  the  de- 
fendant electing  to  stand  thereon, 
the  case  was  submitted  to  the  juiy 
upon  the  plaintiff's  evidence  aloae, 
resulting  in  a  verdict  in  his  favor, 
upon  which  the  judgment  com- 
plained of  was  rendered. 

The  plaintiff  testified  in  his  own 
behalf,  and  his  testimony  was  all 
that  was  introduced.  In  so  far  as 
his  evidence  is  material,  it  estab- 
lishes the  following  state  of  facts: 
The  defendant  is  a  corporation  en- 
gaged in  the  mining  business  in  Lo- 
gan county,  and  at  the  time  of  the 
transaction  involved  in  this  litisa- 
tion  John  Laing  was  its  presid^t, 
and  a  man  by  the  name  of  Carson  its 
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general  manager.    The  Browning 
Land  Company,  controlled  by  Sidney 
and  Thomas  Browning,  owned  a 
tract  of  land  which  the  defendant's 
president  and  general  manager  in- 
formed plaintiff  it  desired  to  secure 
by  purchase,  as  well  also  as  another 
tract  owned  by  Claude  and  Ray 
Browning.  Flaintiif  remarked  that 
the  latter  tract  ought  to  be  acquired 
for  $20,000  to  $25,000,  and  plaintiff's 
general  manager  replied:  "If  you 
will  buy  it  for  that,  we  will  give  you 
$500."  On  the  next  morning  the  de- 
fendant's president  sent  for  plain- 
tiff to  come  to  his  office.  Upon  his 
arrival  he  was  informed  by  the  presi- 
dent that  he  wanted  plaintiff  to  see 
the  Brownings  with  a  view  to  pur- 
chasing both  pieces  of  land.  Plain- 
tiff stated  that  he  had  no  informa- 
tion as  to  what  the  land  could  be  pur- 
chased for;  that  he  did  not  want  it 
understood  that  his  remarks  of  the 
previous  day  were  authorized  by  the 
Brownings.    Pursuant  to  his  re- 
quest, plaintiff  saw  the  owners  of  the 
Browning  Land  Company  land  and 
got  a  price  of  $4,700  on  it.  He  also 
saw  Claude  and  Ray  Browning,  and 
they  made  him  a  price  of  $25,000  on 
their  land.  He  reported  this  to  the 
defendant's  president  and  general 
manager,  and  was  informed  by  the' 
president  that  the  price  of  $4,700  for 
the  Browning  Land  Company  land 
was  all  right,  but  the  president  de- 
sired him  to  see  Claude  and  'Ray 
Browning  again  and  make  them  an 
offer  of  $20,000  for  their  land.  This 
the  plaintiff  did,  but  the  offer  was 
declined.  A  counter  offer  was,  how- 
ever, made  to  sell  at  $22,500.  The 
result  of  this  conference  was  given 
to  the  defendant's  president  and  gen- 
eral manager,  and  the  president  ad- 
vised the  plaintiff  to  close  for  both 
pieces  of  land  on  that  basis,  that  is, 
$4,700  for  the  Browning  Land  Com- 
pany tract,  and  $22,500  for  the 
Claude  and  Ray  Browning  land,  or 
$27,200  for  both  tracts.  Plaintiff 
advised  against  this,  and  stated  that 
he  believed  he  could  secure  both 
tracts  for  $25,000.    The  general 
manager  of ,  the  defendant,  in  the 
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presence  of  the  president,  thereupon 
advised  the  plaintiff  that  if  he  se- 
cured the  land  at  that  price  he  would 
give  him  "fifty-fifty"  on  what  was 
thereby  saved  from  the  price  of  $27,' 
200,  which  the  defendant's  president 
was  willing  to  pay.  Acting  upon  this, 
the  plaintiff  went  back  to  Logan  and 
got  all  four  of  the  Brownings  to- 
gether and  informed  them  that  the 
defendant  desired  to  purchase  both 
tracts  of  land,  and  would  give  $25,^ 
000  therefor.  The  Brownings  did 
not  accept  this,  but  stated  that  they 
believed  that  if  they  could  see  Mr. 
Laing,  the  defendant's  president,  he 
would  give  them  the  price  they 
asked.  Plaintiff  says  he  knew  from 
Mr.  Laing  that  he  would  be  in  Logan 
that  evening,  and  he  so  informed  the 
Brownings  and  advised  them  to  see 
him  personally.  In  the  meantime  he 
got  into  communication  with  Laing 
and  informed  him  what  had  been 
done,  and  also  advised  him  that,  if 
be  would  "stand  pat"  on  the  $25,000 
offer,  he  was  sure  the  Brownings 
would  accept  it.  Laing  came  to 
Logan  that  evening,  and  was  ap- 
proached by  the  Brownings  in  re- 
gard to  purchasing  the  land.  He  in- 
formed them  that  he  would  give 
$25,000  for  both  tracts,  and  if  they 
accepted  he  would  draw  a  draft  for 
the  purchase  money  and  leave  it  for 
delivery  to  them  upon  the  title  being 
passed  to  the  defendant.  The 
Brownings  retired,  and,  after  con- 
feiring  over  this  proposition,  re- 
turned and  accepted  the  same. 
Whereupon  Laing,  who  ivas  going 
away,  drew  a  draft  for  the  purchase 
money  and  arranged  for  its  delivery 
to  the  Brownings.  The  land  was 
taken  over  under  this  arrangement 
at  the  price  of  $25,000.  Plaintiff 
claimed  one  half  of  the  difference  be- 
tween $25,000,  the  price  at  which 
the  land  was  purchased,  and  $27,200, 
the  price  Laing  had  expressed  a  wil- 
lingness to  pay,  because  of  the  prop- 
osition of  the  general  manager  to 
give  him  "fifty-fifty"  on  the  amount 
he  saved  the  company.  The  judg- 
ment was  for  the  amount  thus 
claimed. 
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The  defendant  says  the  judgment 
should  be  reversed: 

(1)  Because  the  compensation  to 
be  paid  is  so  indefinitely  expressed, 
the  term  "fifty-fifty"  not  having  any 
certain  meaning,  that  no  recovery 
could  be  had  except  on  the  quantum 
meruit,  and  there  is  no  evidence 
upon  which  to  base  such  a  recovery. 

(2)  Because  it  does  not  appear 
that  the  defendant  had  authority  un- 
der its  charter  to  make  such  a  con- 
tract. 

(3)  Because  the  president  and 
general  manager  of  the  company  are 
not  shown  to  have  been  authorized 
to  make  such  a  contract  on  behalf  of 
the  defendant,  and  they  have  no 
such  implied  power. 

(4)  Because  it  does  not  appear 
that  the  plaintiff  was  the  efficient 
agent  in  securing  the  property  at 
the  price  at  which  it  was  purchased. 

We  will  take  these  propositions  up 
in  their  order.  The  defendant's  con- 
tention is  that  the  promise  of  the 
general  manager  to  give  plaintiff 
"fifty-ftfty"  on  what  was  saved  does 
not  mean  anything.  That  this  ex- 
pression has  a  well-defined  meaning 
cannot  be  doubted.  It  conveys  to  the 
mind  immediately  the  division  of  the 
subject  of  discussion  into  halves, 
and  we  are  not  willing  to  admit  that 
we  are  so  ignorant  of  terms  in  com- 
mon usage  as  not  to  know  the  mean- 
ing of  tibis  phrase.  The  object  of 
construction  of  contracts  is  to  give 
co>«net^  effect  to  the  agree- 
uo«B«r«ctio>—     ment  of  the  parties^ 

BO  far  as  it  can  be 
ascertained  from  the  language  used, 
and  it  matters  not  that  the  agree- 
ment may  be  expressed  in  the  ver- 
nacular of  the  street.  It  is  clear  that 
the  court  below  gave  the  proper  con- 
struction to'  the  agreement  of  the 

parties ;  that  is,  that 
"ir«"-*«t""'        ®^ch  side  would  get 

the  benefit  of  one 
half  of  the  difference  between  $27,- 
200,  at  which  Mr.  Laing  was  willing 
to  close,  and  such  less  sum  as  they 
might  succeed  in  purchasing  the 
property  for. 

Can  the  defendant  be  allowed  to 
say  that  this  act  is  ultra  vires?  It 


is  a  purely  private  corporation,  so 
far  as  the  record  shows,  and  it  does 
not  appear  that  this  contract  would 
violate  any  principle  of  public  policy, 
nor  does  it  violate  any  law.  It  is 
true  there  is  no  showing  as  to  what 
corporate  powers  are  possessed  by 
the  defendant,  but,  if  it  relies  upon 
the  contract  being  ultra  vires  to  de- 
feat recovery,  it  must  show  that  it 
is  not  within  its  corporate  powen. 
But,  even  if  it  were  ultra  vires,  the 
defendant  could  not  set  up  that  de- 
fense here.  It  has  taken  the  benefit 
of  the  contract,  and 
that  estops  it  from  S*^S{S*^iV^' 
saying  that  it  did 
not  have  power  to  make  it.  Where 
the  rights  of  the  public  are  not  in- 
volved, a  private  corporation  enter- 
ing into  a  contract  in  excess  of  its 
powers,  but  which  is  not  in  violation 
of  law  or  any  settled  rule  of  public 
policy,  and  receiving  benefits  there- 
under, is  estopped  from  setting  up 
the  defense  that  it  was  without  pow- 
er to  make  it,  so  far  as  such  estoppel 
is  necessary  to  do  justice  between 
the  parties.  News-Register  Co.  v. 
Rockingham  Pub.  Co.  118  Va.  140, 
86  S.  E.  874;  Linkauf  v.  Lombard, 
137  N.  Y.  417,  20  L.R.A.  48,  33  Am. 
St.  Rep.  743,  33  N.  E.  472;  Nims  v. 
Art.  Hermon  Boys'  School,  160  Mass. 
177,  22  L.R.A.  364,  89  Am.  St.  Rep. 
467,  36  N.  E.  776. 

There  is  no  evidence  in  this  case 
as  to  the  authority  possessed  by  the 
defendant's  president  or  its  general 
manager  with  which  officers  the 
plaintiff's  contract  was  made.  The 
president  of  a  corporation  has  no  im- 
plied power  to  make  such  a  contract 
as  this  (Vamey  &  Evans  v.  Hutchin- 
son Lumber  &  Mfg.  Co.  70  W.  Va. 
169,  —  A.LJR.  — ,  73  S.  E.  321),  nor 
has  the  general  manager  any  such 
implied  power,  in  the  absence  of  a 
showing  that  such  a  contract  comes 
within  the  scope  of  ita  ordinary 
business  (Carroll-Cross  Coal  Co.  v. 
Abrams  Creek  Coal  &  Coke  Co.  8S 
W.  Va.  205,  98  S.  E.  148).  But  the 
plaintiff  contends  that,  regardless  of 
whether  these  officers  had  authority 
to  make  the  contract  or  not,  the  de- 
fendant subsequently  accepted  the 
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i~  ir.  Va.  — , 
benefit  of  it,  and,  havinsr  done  so,  it 
is  bound  to  perform  its  obligations. 
It  is  quite  true  that  the  evidence 
shows  that  the  defendant  took  over 
the  land  under  the  contract  procured 
for  it  by  the  plaintiff,  and  it  cannot, 
after  taking  the 
^"?;/im;"""      benefit  of  the  plain- 

heMeftta-walver    tlff's    effOrtS    in  itS 

«t"ort" behalf,  deny  his 
right  to  recover  the 
compensation  agreed  upon.  21  R.  C. 
L.  title  "Principal  and  Agent,"  §  111 ; 
Mechem,  Agency,  §§  464  and  501; 
Wheeler  v.  McGuire,  86  Ala.  398,  2 
L.R.A.  808,  5  So.  190;  Mayer  v. 
Dean,  115  N.  Y.  556, 5  L  JI.A.  540, 22 
N.  E.  261;  Eastman  v.  Provident 
Mut.  Relief  Asso.  65  N.  H.  176,  5 
L.R.A.  712,  23  Am.  St.  Rep.  29,  18 
Atl.  745 ;  Great  Lakes  Towing  Co.  v. 
Mills  Transp.  Co.  22  L.R.A.(N.S.) 
769,  83  C.  C.  A.  607,  155  Fed.  11; 
Matzger  v.  Arcade  Bldg.  &  Realty 
Co.  80  Wash.  401,  L.R.A.1915A,  288, 
141  Pac.  900 ;  Despatch  Line  of  Pack- 
ets T.  Bellamy  Mfg.  Co.  12  N.  H.  205, 
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lot  B.  E.  S91.) 

S7  Am.  Dec  203 ;  Gulick  v.  Grover, 
33  N.  J.  L.  463,  97  Am.  Dec.  728; 
Meyer  v.  Morgan,  51  Miss.  21,  24 
Am.  Rep.  617 ;  Sherrod  v.  Duffy,  160 
Mich.  488,  136  Am.  St.  Rep.  451, 125 
N.  W.  366. 

The  only  question  remaining  is: 
Did  the  plaintiff  secure  the  property 
for  a  less  sum  than  $27,200?  The 
defendant  says  that  it  was  through 
the  efforts  of  its  president,  Laing, 
that  this  result  was  obtained.  From 
what  we  have  heretofore  said  it  suf- 
ficiently appears  that  the  plaintiff's 
efforts  resulted  in  securing  the  prop- 
erty for  $25,000.  It  is  true  that 
Laing  co-operated  with  him,  but 
surely  it  was  contemplated  that  he 
would  have  the  assistance  of  the 
defendant's  officers  in  his  efforts  to 
secure  the  land  for  it  at  the  most 
favorable  price. 

We  find  no  error  in  the  judgment, 
and  the  same  is  affirmed. 

Petition  for  rehearing  denied 
March  24,  1920. 


ANNOTATION. 


Sljug  or  colloquial  phruet  in  the  law  of  contracts. 


The  court  in  the  reported  case 
(Chahn  v.  Main  Island  Cbeek  Goal 
Go.  ante,  657)  held  that  an  agree- 
ment by  which  one  desirous  of  pur- 
chasing certain  land  agreed  to  give  an 
agent  "fifty-fifty"  on  what  was  saved 
from  a  designated  price  was  sufficient- 
ly definite  to  permit  recovery  on  the 
contract,  stating  that  this  expression 
hat)  a  veil-defined  meaning;  that  it 
"conveys  to  the  mind  immediately  the 
division  of  the  subject  of  discussion 
into  halves,  and  we  are  not  willing  to 
admit  that  we  are  so  ignorant  of  terms 
in  common  usage  as  not  to  know  the 
meaning  of  this  phrase.  The  object 
of  construction  of  contracts  is  to  give 
effect  to  the  agreement  of  the  parties, 
ao  far  as  it  can  be  ascertained  from 
the  language  used,  and  it  matters  not 
that  the  agreement  may  be  expressed 
in  the  vernacular  of  the  street." 

The  decision  in  the  above  case  ap- 
pears to  be  in  accord  with  the  rules 


laid  down  by  the  authorities  generally 
on  the  question  of  judicial  notice  and 
interpretation  of  contracts,  although 
no  case  precisely  similar  had  been 

found. 

There  are  many  cases  dealing  with 
judicial  notice  and  construction  of 
trade  terms  in  contracts,  and  these 
shade  into  terms  which  are  in  a  sense 
colloquial,  or  have  only  a  local  mean- 
ing. In  view  of  this,  and  of  the  fur- 
ther fact  that  the  question  of  judicial 
notice  of  the  meaning  of  words  and 
phrases  is  governed  by  broad  general 
rules  as  to  definiteness  in  meaning, 
notoriety,  etc.,  of  the  language  used, 
and  that  the  matter  is  one  depending 
so  largely  upon  the  particular  words 
or  phrases,  it  seems  sufficient  to  call 
attention,  in  connection  with  the  rul- 
ing in  the  Chafin  Case,  to  a  few  au- 
thorities discussing  and  illustrating 
the  principle  involved. 

In  Wigmore  on  Evidence,  §  2682.  in 
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discussing  the  question  of  judicial  no- 
tice, the  author  says  that  so  much  of 
special  usage  in  commerce,  religion, 
industry,  and  social  life  in  general,  is 
involved  in  the  meaning  of  words,  that 
no  generalizations  are  practicable ; 
that  the  rulings  must  depend  upon 
good  sense  »ther  than  upon  prece- 
dent. 

The  general  proposition  is  well  set- 
tled that  courts  will  take  judicial  no- 
tice of  the  meaning  of  English  words 
and  phrases,  and  of  the  idioms  of  the 
vernacular  language.  See  16  R.  C.  L. 
§  29,  and  cases  cited.  Courts  will  take 
notice,  it  was  said  in  Brown  v.  Piper 
(1875)  91  U.  S.  37,  23  L.  ed.  200,  of 
whatever  is  generally  known  within 
the  limits  of  their  jurisdiction.  And 
of  all  words  in  our  own  tongue,  it  was 
said  in  Nix  v.  Hedden  (1893)  149  U.  S. 
304,  37  L.  ed.  745,  13  Sup.  Ct.  Rep. 
881,  the  court  takes  judicial  notice. 

It  seems  that  judicial  notice  may  be 
taken  of  words  which  have  a  well- 
understood  meaning,  although  they 
are  too  vulgar  to  be  printed  in  a  dic- 
tionary. See  Linck  v.  Kelley  (1865) 
26  Ind.  278, 87  Am.  Dec.  362,  and  Edgar 
V.  McCutchen  (1846)  9  Mo.  768,  which 
were  actions  for  slander. 

The  contention  that  the  terms  "deal" 
and  "stock  cattle,"  in  an  agreement 
not  to  "deal  in  stock  cattle,"  were  so 
uncertain  and  ambiguous  as  to  render 
the  contract  unenforceable,  was  over- 
ruled in  Wilson  v.  Delaney  (1907)  137 
Iowa,  636,  113  N.  W.  842. 

And  the  description  of  the  property 
in  a  mortgage  as  "300  head  of  year- 
lings" was  held  in  Barron  v.  San  An- 
gelo  Nat  Bank  (1911)  —  Tex.  Civ. 
App.  — ,  138  S.  W.  142,  not  vague  and 
uncertain  as  failing  to  show  whether 
the  property  was  cattle,  horses,  or 
sheep,  the  court  saying  it  would  take 
judicial  knowledge  of  the  ordinary 
meaning  which  words  have  attached  to 
them  by  general  usage,  and  that  in  the 
vernacular  of  that  state  "yearlings" 
meant  animals  of  the  cattle  species. 

An  agreement  by  a  guardian  to 
"stand  good"  for  the  board  of  her 
ward  was  held  in  McNabb  v.  Clipp 
(1892)  5  Ind.  App.  204,  81  N.  E.  858, 
not  necessarily  to  imply  a  contract  of 
guaranty  or  suretyship,  and  therefore 


not  inconsistent  necessarily  witti  a 
verdict  based  on  the  theory  that  the 
guardian  incurred  an  original  and  not 
a  merely  secondary  obligation.  See 
also  Elkin  v.  Timlin  (1892)  151  Pa. 
491,  26  Atl.  139,  where  a  parol  promise 
to  "stand  good"  for  all  judgment 
against  a  third  party  was  construed  as 
an  original  undertaking  to  indemnify, 
based  on  a  sufficient  consideratioD, 
and  not  a  promise  to  pay  the  debt  of 
another  within  the  Statute  of  Frauds. 

Libel  and  slander  or  criminal  cases 
are  not  within  the  title  of  the  annota- 
tion, but  there  are  several  cases  of 
this  class  perusal  of  which  may  be  of 
value  in  this  connection. 

The  court  in  Bailey  v.  Kalamazoo 
Pub.  Co.  (1879)  40  Mich.  261,  a  libel 
case,  held  that  judicial  notice  would 
be  taken  of  current  phrases,  generally 
understood,  and  that  the  term  "petti- 
fogging shyster"  needed  no  definition 
by  witnesses. 

And  the  term  "squatter  riot'  waa 
held  in  Clarke  v.  Fitch  (1871)  41  Cal 
472,  also  a  libel  case,  to  be  a  term  of 
such  general  and  notorious  meaning 
in  the  state  that  the  court  would  take 
judicial  notice  of  it. 

Under  the  rule  that  courts  will  un- 
derstand words  in  general  use  in  the 
sense  in  which  they  are  usually  un- 
derstood by  the  masses  of  men,  and 
that  no  allegation  or  proof  of  sueli 
meaning  is  necessary,  the  court  in  Ed- 
wards V.  San  Jose  Printing  &  Pub.  Soc 
(1893)  99  Cal.  431,  37  Am.  St.  Rep. 
70,  34  Pac.  128,  held,  in  a  libel  case, 
that  no  evidence  was  required  on  the 
part  of  the  plaintiff  to  prove  the  mean- 
ing of  the  word  "sack,"  where  the 
publication  was  that  such  company 
would  put  a  large  amount  of  money 
into  the  fight  to  corrupt  voters,  and 
that  the  plaintiff  was  to  have  "charge 
of  the  sack."  The  court  said:  "As 
thus  used,  it  signiftea  a  fund  in  hand 
to  be  used  for  purposes  of  corruption : 
and  to  say  that  a  person  has  charge  of 
such  a  fund  to  be  used  on  a  given  oc- 
casion is,  in  effect,  to  say  that  such 
person  is  to  disburse  the  fund  for  the 
purposes  of  corruption.  This  mean- 
ing waa  doubtless  first  given  to  the 
word  by  vile  and  corrupt  persona,  en- 
gaged in  distributing  and  receiving 
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such  funds,  and,  when  first  used  In 
that  sense,  mi£:ht  well  have  been  re- 
garded aa  a  slang  expression,  of  the 
meaning  of  which  courts  would  not 
then  have  taken  judicial  notice;  but 
it  is  now  so  frequently  used  to  conVey 
this  particular  meaning  that  it  can 
hardly  be  considered,  when  employed 
for  that  purpose,  as  simply  the  lan- 
guage of  slang  and  understood  only 
by  the  vulgar." 

We  take  judicial  notice,  said  the 
court  in  State  v.  Russell  (1885)  17 
Mo.  App.  16,  of  the  ordinary  meaning 
of  the  words  of  the  English  language; 
but  we  do  not  take  judicial  notice  of 
the  slang  used  among  gamblers.  In 
this  case,  on  a  criminal  charge,  it  was 
held  that  the  court  would  not  take 
judicial  notice  that  "playing  policy'* 
was  playing  at  a  game  of  chance. 

And  in  State  v.  Bruner  (1885)  17 
Ha  App.  274,  a  criminal  case,  it  was 
held  that  the  court  would  not  judicial- 
ly know  that  the  "Kentucky  drawing" 
was  a  lottery. 

As  before  stated,  there  are,  of 
course,  many  cases  on  the  question 
of  judicial  notice  of  trade  terms;  and 
the  same  is  true  as  regards  abbrevia- 
tions. One  of  the  most  common  of  the 


latter  class  which  has  come  to  have 
a  definite  meaning,  of  which  the 
courts,  it  appears,  will  take  judicial 
notice,  is  the  term  "O.  K."  Regard- 
ing this  term,  the  court  in  Getchell  & 
M.  Lumber  &  Mfg.  Co.  v.  Peterson 
(1904)  124  Iowa,  599,  100  N.  W.  550, 
said  that  although  it  might  have  no 
title  to  be  classed  as  elegant  English, 
in  the  business  life  of  the  country 
it  had  for  many  years  been  in  common 
use,  and  had  acquired  a  meaning 
which  was  not  at  all  obscure  or  un- 
certain. 

That  the  courts  will  take  judicial 
knowledge  of  trade  terms  which  have 
been  in  general  use  for  such  a  length 
of  time  that  they  have  acquired  a  def- 
inite well-understood  meaning  is  seen 
from  the  following  authorities,  among 
others,  which  have  construed  such 
terms  as  "c.  i.  f,"  (Smith  Co.  v.  Mos- 
cahlades  (1920)  193  App,  Div.  126,  183 
N.  Y.  Supp.  500) ;  "f.  o.  b."  (Vogt  v. 
Schienebeck  (1904)  122  Wis.  491,  67 
L.R.A.  756,  106  Am.  St.  Rep.  989,  100 
N.  W.  820,  12  Ann.  Cas.  814) ;  "C.  0. 
D."  (State  V.  Mullin  (1908)  78  Ohio 
St.  358,  18  L.R.A.(N.S.)  609,  126  Am. 
St.  Rep.  710,  85  N.  E.  556). 

R.  E.  H. 


IDA  BARNETT,  Appt., 

V. 

FLORENCE  PHELPS,  Respt 

Oregon  Supreme  Court  (Dept.  Ifo.  ly—Juljf  27,  1920. 
(—  Or.  — .  191  Pac.  502.) 

Libel  —  calling  woman  a  prostitute. 

1.  It  is  not,  in  the  absence  of  statute,  actionable  per  se  to  speak  of  an 
unmarried  woman  as  a  whore  or  prostitute.  . 

[See  note  on  this  question  beginning  on  page  669.] 

—  spoken  words  —  actionable  per  se.    Common  law  —  prostitution. 

2.  Spoken  words  actionable  per  se  3.  Prostitution  was  not  a  crime  at 
are  those  which  impute  a  crime  in-    common  law. 

volving  moral  turpitude  or  subjecting  [See  17  R.  C.  L.  281.] 

one  to  infamous  punishment;  which  *     *,      #    «  j= 

impute  a  contagious  disease  which  —                         ^  '  ^ 

would   exclude   him   from   society;  4.  Words  alleged  to  be  slanderous 

which  impute  unfitness  for  office,  or  must  be  taken  in  their  ordinary  sense 

prejudice  him  in  his  trade  or  profes-  as  they  would  naturally  be  understood 

Jion  by  those  to  whom  they  were  addressed. 

[See  17  R.  C.  L.  265,  294,  805.]  [See  17  R.  C.  L.  312.] 
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—  effect  of  innuMidoes. 

5.  Innuendoes  cannot  extend  the 
meaning  of  words  alleged  to  be  slan- 
derous beyond  their  natural  Import. 

[See  17  R.  C.  L.  396.] 

—  nuisance  —  punishment  —  charg- 
ing prostitution. 

6.  Since  private  acts  of  incon- 
tinence are  not  punishable  as  public 


nuisances  under  a  statute  providing 
punishment  for  acts  which  openly  out- 
rage public  decency  or  are  injurious 
to  public  morals,  it  is  not  actionable 
per  ae  as  charging  a  crime  to  speak 
of  an  unmarried  woman  as  a  whore  or 
prostitute,  with  nothing  to  show  the 
conditions  under  which  her  delicts 
were  committed. 

[See  17  R.  C.  L.  280-282.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Tillamook 

County  (Bagley,  J.)  granting  an  involuntary  judgment  of  nonsuit  in  an 
action  brought  to  recover  damages  for  an  alleged  slander.  Affirmed. 


Statement  by  Harris,  J. : 

Ida  Barnett,  an  unmarried  woman, 
sued  Florence  Fheips  for  damages, 
alleging  that  on  one  occasion,  in  the 
presence  of  Mrs.  Harry  Mitchell,  the 
defendant  spoke  of  the  plaintiflf  as  a 
•'whore,"  and  that  on  another  occa- 
sion, and  in  the  presence  of  George 
H.  Benson,  the  defendant  character- 
ized the  plaintiff  as  a  "prostitute." 
The  evidence  concerhing  the  first  oc- 
casion strictly  conformed  with  the 
allegation;  and  although  the  evi- 
dence as  to  the  second  occasion  did 
not  exactly  agree  with  the  language 
of  the  complaint,  we  shall  assume 
that  the  evidence  was  sufficient  to 
sustain  the  charge  that  the  defend- 
ant spoke  of  the  plaintiff  as  a  prosti- 
tute. 

There  was  neither  allegation  nor 
proof  of  special  damage.  At  the 
close  of  the  plaintiff's  case,  the  trial 
court,  upon  the  motion  of  the  de- 
fendant, granted  an  involuntary 
judgment  of  nonsuit.  The  plainti^ 
appealed. 

Messrs.  Oliver  M.  Hickey  and  H.  T. 
Botts,  for  appellant: 

Oral  words  imputing  to  a  woman, 
whether  married  or  single,  want  of 
chastity  and  an  indictable  offense,  are 
actionable  per  se. 

25  Cyc.  317;  Quigley  v.  McKee,  12 
Or.  22,  63  Am.  Rep.  320,  6  Pac.  347; 
Davis  V.  Sladden,  17  Or.  259,  21  Pac. 
140. 

A  whore  or  prostitute,  in  the  gen- 
erally accepted  term,  is  a  woman,  mar- 
ried or  single,  who  will  hold  illicit 
sexual  intercourse  with  various  per- 
sons,  for  gain. 

Davis  V.  Sladden,  supra;  State  v. 
Rice,  56  Iowa,  431,  9  N.  W.  343;  Peter- 


son V.  Murray,  13  Ind.  App.  420,  41 N. 

E.  836. 

It  is  actionable  per  se.  in  Oregon,  to 
speak  of  and  concerning  an  unmarried 
woman,  to  a  third' person,  that  she  is 
a  "whore,"  or  "prostitute,"  as  the 
practice  of  whoredom,  or  prostitution, 
is  a  public  nuisance  and  an  indict- 
able offense. 

State  V.  Atwood,  54  Or.  526,  102 
Pac.  295,  104  Pac.  195,  21  Ann.  Cas. 
516;  State  v.  Waymire,  62  Or.  281,  21 
L.R.A.(N.S.)  66,  132  Am.  St  Rep.  699. 
97  Pac.  46. 

If  the  slanderous  statements  alleged 
in  the  complaint  and  supported  by  the 
evidence  of  plaintiff  are  actionable 
per  se,  the  case  should  have  been  sab- 
mitted  to  the  jury,  on  the  issues  pre- 
sented. 

Aikena  v.  Bjerkvig,  77  Or.  897,  160 
Pac.  278;  Jackson  v.  Sumpter  Valley 
R.  Go.  50  Or.  456,  93  Pac.  356;  Brown 
v.  Oregon  Lumber  Co.  24  Or.  315,  38 
Pac.  557;  Grant  v.  Baker,  12  Or.  331, 
7  Pac.  318. 

Messrs.  Johnson  &  Handley,  for  re- 
spondent: 

At  common  law  spoken  words  are 
not  actionable  as  in  themselves  imput- 
ing unchastity  or  immorality,  or  b} 
reason  of  tha  existence  of  extraneous 
facts  and  circumstances  tending  to 
prove  that  they  were  spoken  for  the 
purpose  of  imputing  a  want  of  chas- 
tity, because  unchastity  as  a  subject 
of  ecclesiastical  cognizance  was  not 
punishable  in  common-law  courts. 
The  test  is,  do  the  words  "impute  an 
offense  to  which  the  law  attaches  « 
disgraceful  or  infamous  punishment, 
or  impute  a  punishable  offense  of  a 
disgraceful  or  infamous  character?" 

25  Cyc.  313;  Quigley  v.  McKee.  12 
Or,  24,  53  Am.  Rep.  320,  5  Pac.  347; 
Davis  V.  Sladden,  17  Or.  269,  21  Pac. 
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140;  Hubbard  t.  Scott,  85  Or.  10,  166 
Pae.  33;  Clark  v.  Morrison.  80  Or.  244, 
166  Pac.  429;  Williams  v.  Riddle,  145 
Kf.  459,  86  L.R.A.(N.S.)  974,  140  S. 
W.  661,  Ann.  Gas.  191SB,  1151. 

Harris,  J.,  delivered  the  opinion  of 
the  court: 

The  only  question  for  decision  is 
whether  the  court  erred  in  entering 
an  involuntary  judgment  of  nonsuit. 
If  the  woida  employed  by  the  de- 
fendant are  not  actionable  per  se  in 
this  jurisdiction,  then  the  inescap- 
able conclusion  is  that  the  trial  court 
ruled  correctly. 

Spoken  words  are  either  action- 
able or  not  actionable.  Actionable 
words  are  divided  into  two  classes: 
(1)  Those  which  are  actionable  in 
Uiemselves,  or  per  se;  and  (2)  those 
which  are  actionable  only  upon  alle- 
gation and  proof  of  special  damage, 
or  per  quod.  Defamatory  words, 
where  spoken,  may  or  may  not  be 
actionable  per  se,  depending  upon 
whether  or  not  they  may  properly  be 
assigned  to  one  or  more  of  the  sev* 
era!  classes  of  cases  which  the  rules 
of  the  common  law  have  designated 
as  actionable  per  se.  If  defamatory 
words  are  not  actionable  per  se  the 
complainant  must  allege  and  prove 
special  damage.  Words  of  both 
classes  are  actionable  on  the  same 
ground  and  for  the  same  reason.  17 
R,  C.  L.  264.  "The  material  ele- 
ment," this  court  has  said,  "which 
lies  at  the  foundation  of  the  action 
of  slander,  is  social  disgrace,  or  dam- 
ages to  character  in  the  opinion  of 
other  men."  Quigley  v.  McKee,  12 
Or.  22,  53  Am.  Rep.  320,  6  Pac.  347. 

Both  classes  of  words  are  the  nat- 
ural and  proximate  causes  of  pecuni- 
ary damage.  Words  actionable  per 
se  are  classified  as  such  on  the 
theory  that  their  injurious  character 
is  admitted  by  all  men,  and  that  on 
that  account  they  are  conclusively 
presumed  to  result  in  damage;  but 
other  words  are  actionable  only  upon 
allegation  and  proof  of  their  injuri- 
ous effect.  Words  actionable  per  se 
are  usually  divided  into  four  classes, 
as  follows:    (1)  Words  which  im- 
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pute  a  charge  which,  if  true,  will 
subject  the  party 
charged  to  an  in-  "SSfc'*""" 
dictment  f  or  a  crime  •o"oD«bie  per 
involving  moral  tur- 
pitude, or  subject  him  to  an  infa- 
mous punishment;  (2)  words  falsely 
spoken  of  a  person  which  impute 
that  the  party  is  infected  with  some 
contagious  disease,  where,  if  the 
charge  is  true,  it  would  exclude  the 
party  from  society ;  (3)  defamatory 
words,  falsely  spoken  of  a  person, 
which  impute  to  the  party  unfitness 
to  perform  the  duties  of  an  office  or 
employment  of  profit,  or  the  want  of 
integrity  in  the  discharge  of  the 
duties  of  such  an  office  or  employ- 
ment; and  (4)  defamatory  words, 
falsely  spoken  of  a  party,  which 
prejudice  such  party  in  his  ot  her 
profession  or  trade.  Pollard  v.  Lyon, 
91  U.  S.  225,  23  L.  ed.  308;  Williams 
V.  Riddle,  145  Ky,  459,  36  L.R.A. 
(N.S.)  974, 140  S.  W.  661,  Ann.  Cas. 
1913B,  1151. 

Obviously,  the  words  spoken  by 
the  defendant  cannot  be  assigned  to 
any  of  the  four  classes,  unless  it  be 
to  the  first  one  mentioned ;  hence  we 
shall  seek  to  discover  whether  the 
words  uttered  by  the' defendant  are, 
in  the  present  state  of  the  law  in 
this  jurisdiction,  included  in  the  first 
class  of  cases.  It  is  apparent  that 
this  classification  made  of  actionable 
words  is  based  upon  an  arbitrary 
rule  rather  than  upon  the  result  of 
inquiries  concerning  proximate 
cause  and  natural  eifect,  because,  if 
the  rule  were  framed  and  governed 
by  considerations  of  cause  and  effect, 
it  would  necessarily  include  many 
cases  now  excluded.  Quigley  v.  Mc- 
Kee, 12  Or.  22,  24,  53  Am.  Rep.  320, 
5  Pac.  S47;  Williams  v.  Riddle, 
supra. 

An  examination  of  the  authorities 
will  disclose  the  fact,  as  illustrated 
in  State  v.  Conklin,  47  Or.  509,  516, 
84  Pac.  482,  that  statements  may  be 
found  to  the  effect  that  spoken 
words  are  actionable  per  se  if  they 
impute  the  commission  of  an  offense 
liable  to  indictment  and  punishment, 
without  any  qualifying  expressions 
concerning  the  element  of  moral  tur- 
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pitude,  or  the  character  of  the  pen* 
alty  prescribed  for  the  crime.  The 
precedent  last  mentioned  must,  how- 
ever, be  read  in  the  light  of  the 
facts  there  under  investigation, 
and,  when  so  read,  it  becomes  mani- 
fest that  the  court  was  not  called 
upon  to  decide,  and  did  not  attempt 
to  decide,  whether  words  were  ac- 
tionable per  se  if  imputing  a  crime 
for  which  an  indictment  would  lie, 
regardless  of  the  presence  or  absence 
of  moral  turpitude,  and  regardless 
of  the  nature  of  the  prescribed  pun- 
ishment. Perhaps  it  is  not  now  im- 
portant, except  in  the  interest  of  ac- 
curacy, to  determine  whether  the 
single  fact  that  the  imputed  offense 
is  indictable  is  alone  sufficient,  with- 
out the  presence  of  either  the  ele- 
ment of  moral  turpitude  or  the  ele- 
ment of  infamous  punishment;  for 
the  reason  that,  although  it  may  be 
difficult  to  phrase  a  satisfactory  defi- 
nition of  moral  turpitude  (Ex  parte 
Mason,  29  Or.  18, 22, 54  Am.  St.  Rep. 
772,  43  Pac.  651),  the  words  uttered 
by  the  defendant  impute  a  charge 
which,  if  true  and  constituting  a 
crime,  unquestionably  involve  moral 
turpitude.  Pollard  v.  Lyon,  supra. 
In  Brooker  v.  €offin,  5  Johns.  188,  4 
Am.  Dec.  337,  the  following  rule  was 
given  as  the  test:  "In  case  the 
charge,  if  true,  will  subject  the  party 
charged  to  an  indictment  for  a  crime 
involving  moral  turpitude,  or  subject 
him  to  an  infamous  punishment, 
then  the  words  will  be  in  themselves 
actionable." 

This  test  has  been  so  often  ap- 
plied that  it  may  be  accepted  as  a 
correct  statement  of  the  law.  Pol- 
lard v.  Lyon,  supra;  Davis  v.  Slad- 
den,  17  Or.  259, 21  Pac.  140 ;  Clark  v. 
Morrison,  80  Or.  240,  244,  156  Pac. 
429. 

Under  the  custom  of  London,  a 
whore  was  "carted,"  and,  on  that  ac- 
count, to  characterize  a  woman  as 
such  was  actionable  per  se  in  Lon- 
don; but  with  this  exception  a 
private  act  of  incontinence,  whether 
fornication  or  adultery,  was  cogniz- 
able only  in  the  ecclesiastical  courts. 
1  Bishop,  New  Grim.  Law,  §§  38, 
601;  State  v.  Moore,  1  Swan,  136; 


State  V.  Smith,  32  Tex.  167 ;  2  Whart. 
Crim.  Law,  10th  ed.  §§  117,  1741;  1 
Am.  &  Eng.  Enc.  Law,  2d  ed.  747; 
13  Am.  &  Eng.  Enc.  Law,  2d  ed. 
1119.  Nor  did  repeated  acts  of  for- 
nication or  adultery  constitute  a 
crime,  even  though  committed  with 
many  i>ersona.  1  Bishop,  New  Crim. 
Law,  §  501 ;  State  v.  Evans,  27  N.  C. 
(5  Ired.  L.)  603 ;  Reg.  v.  Pierson,  1 
Salk.  382, 91  Eng.  Reprint,  333. 

"A  *whore'  is  a  woman  given  to 
promiscuous  commerce  with  men, 
usually  for  hire."  Bishop,  Statutory 
Crimes,  2d  ed,  §  715;  .40  Cyc.  933. 

A  prostitute  is  often  define]  as  a 
female  given  to  indiscriminate  lewd- 
ness for  gain  (Davis  v.  Sladden,  17 
Or.  259,  264,  21  Pac,  140;  Bishop, 
Statutory  Crimes,  §  641),  although 
it  has  been  held  that  gain -is  not  nec- 
essary (32  Cyc.  732).  The  word 
"prostitution"  has  no  conunon-law 
meaning  (People  v.  Cummons,  66 
Mich.  544, 23  N.  W.  215, 6  Am.  Grim. 
Rep.  221),  and  to  be  a  common  pros- 
titute was  not,  at  common  law,  in- 
dictable as  a  distinct  and  substantive 
oifense  (32  Cyc.  732). 

It  makes  no  difference,  then, 
whether  we  construe  the  words  used 
by  the  defendant  to  mean  the  acts  of 
incontinence,  or  the  condition  pro- 
duced by  those  acts ;  for  in  ndther 
event  do  the  words 
import  a  crime  at  SJ^^jritioV 
common  law,  since 
neither  a  private  act  of  incontinence, 
even  though  repeated  with  many 
inen,  nor  the  condition  of  being  a 
prostitute,  constitute  a  crime;  and 
therefore,  under  the  conunon  law, 
to  say  of  a  woman  she  is  a  whore,  or 
a  prostitute,  or  by  other  language  to 
impute  unchastity  to  her,  was  not 
actionable  per  se.  Boyd  v.  Brent,  6 
S.  C.  L,  (3  Brev.)  241;  Underhill  v. 
Welton,  32  Vt.  40 ;  Linney  v.  Maton, 
13  Tex.  449 ;  Reg.  v.  Pierson,  1  Salk. 
382,  91  Eng.  Reprint,  333;  Douglas 
V.  Douglas,  4  Idaho,  293, 38  Pac.  934 : 
Battles  V.  Tyson,  77  Neb.  563,  24 
L.R.A.(N.S.)  577,  110  N.  W.  299, 15 
Ann,  Cas,  1241 ;  Pollard  v.  Lyon,  91 
U.  S.  225,  23  L,  ed,  308;  Davis  v. 
sudden.  17  Or.  259, 261, 21  Pac.  140 : 
17  R.  C.  L.  281. 
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This  rule  of  the  common  law  that 
spoken  words  imputing  unchastity 
to  a  female  are  not  actionable  per  se, 
because  not  imputing  a  crime,  is 
gradually,  but  surely,  undergoing  a 
change.  This  change  is  being 
brought  about  both  by  statute  and 
by  judicial  decision.  In  England,  a 
change  was  wrought  by  the  Slander 
of  Women  Act  1891,  Stat.  54  &  55 
Vict.  chap.  51,  which  enacts  that 
words  imputing  unchastity  or  adul- 
tery to  a  woman  or  girl  shall  be  ac- 
tionable without  proof  of  special 
damage.  In  America,  similar 
statutes  have  been  passed  in  a 
number  of  the  states,  while  in  other 
states  the  courts,  declaring  the 
old  rule  to  be  a  reproach  upon  the 
law,  have  repudiated  the  arbitrary 
and  harsh  rule  of  the  common 
law,  and  held  that  words  imput- 
ing unchastity  to  a  female  are 
actionable  per  se,  even  though  not 
involving  a  criminal  offense.  If  the 
question  were  res  Integra,  the  writ- 
er would  take  the  view  that  this 
court  should  adopt  the  better  and  by 
far  the  more  logical  rule  that  words 
imputinsT  unchastity  are  actionable 
per  se,  even  though  they  do  not  in- 
volve a  criminal  (^ense ;  but  in  this 
jurisdiction  the  question  is  fore- 
closed by  the  holding  in  Davis  v. 
Sladden,  17  Or.  259,  21  Pac.  140, 
where  it  was  squarely  decided  that 
the  common-law 
rule  controlled;  and 
consequently  relief 
from  the  harsh  rule  now  governing 
in  this  jurisdiction  must  come,  and, 
as  it  seems  to  the  writer,  should 
come,  from  the  legislature. 

In  many  and  probably  most  of  the 
states  of  the  Union,  an  act  of  incon- 
tinence in  some  or  many  of  its  dif- 
ferent forms  is  made  punishable 
criminally,  with  the  result  that  in 
such  jurisdictions  words  imputing 
unchastity  are  in  many  instances  ac- 
tionable per  se,  for  the  reason  that 
in  such  instances  they  impute  a 
crime  involving  moral  turpitude.  In 
some  American  jurisdictions,  the 
common  law  has  been  followed  with- 
out objection;  but  in  others,  al- 
though adhering  to  the  old  rule,  the 
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courts  have  not  done  so  without  pro- 
testing loudly  and  bitterly.  Wil- 
liams V.  Riddle,  145  Ky.  459,  36 
L.R.A.(N.S.)  974,  140  S.  W.  661, 
Ann.  Cas.  1913B,  1151;  Linney  v. 
Maton,  13  Tex.  449 ;  Battles  v.  Tyson, 
77  Neb.  563,  24  L.R.A.(N.S.)  577, 
110  N.  W.  299,  15  Ann.  Cas.  1241 ; 
Jones  V.  Heme,  2  Wils.  87,  95  Eng. 
Reprint,  701;  Lynch  v.  Knight,  9 
H.  L.  Cas.  577,  11  Eng.  Reprint, 
854,  8  Jur,  N.  S.  724,  5  L.  T.  N.  S. 
291,  8  Eng.  Rul.  Cas.  382;  Smith  v. 
Silence,  4  Iowa,  321,  66  Am.  Dec. 
137;  Landerback  v.  Moore,  Tappan 
(Ohio)  295,  Appx.  A;  17  R.  C.  L. 

280,  282. 

In  this  state  the  act  of  fornication 
is  not  made  a  substantive  offense 
punishable  criminally,  and  an  act  of 
incontinence  becomes  a  crime  only 
when  there  is  some  accompanying 
element,  as,  for  example,  marriage 
of  one  of  the  parties.  In  this  state 
adultery  is  a  crime,  and  therefore  to 
speak  of  a  married  woman  as  a  pros- 
titute is  to  charge  the  commission  of 
a  crime.  Davis  v.  Sladden,  supra. 
In  the  instant  case,  however,  the 
plaintiff  is  an  unmarried  woman. 

The  defendant  argues  that  the 
words  spoken  by  the  defendant  im- 
pute a  violation  of  §  2087,  L.  0.  L., 
which  reads  thus:  "If  any  person 
shall  wilfully  and  wrongfully  com- 
mit any  act  which  grossly  injures 
the  person  or  property  of  another, 
or  which  grossly  disturbs  the  public 
peace  or  health,  or  which  openly  out- 
rages the  public  decency  and  is  in- 
jurious to  public  morals,  such  per- 
son, if  no  punishment  is  expressly 
prescribed  therefor  by  this  Code, 
upon  conviction  thereof,  shall  be 
punished.  .  .  ." 

This  statute  was  designed  to  cover 
offenses  against  the  public  peace,  the 
public  health,  and  the  public  morals, 
not  elsewhere  made  punishable  by 
the  Code,  and  which  were  known  at 
common  law  as  "indictable  nui- 
sances."  State  V.  Waymire,  52  Or. 

281,  285,  21  L.R.A.(N.S.)  56,  132 
Am.  St.  Rep.  699,  97  Pac.  46.  We 
must  therefore  look  to  the  common 
law  to  ascertain  what  acts  openly 
outrage  the  public  decency  and  are 
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injurious  to  public  morals.  29  Cyc. 
1279. 

Before  inquirinsr  about  the  nature 
of  acts  which  were  indictable  nui- 
sances under  the  common  law,  we 
should  remind  ourselves  that  the 
words  used  by  the 
-«on.t»etio»     defendant  are  to  be 

taken  in  their  ordi- 
nary sense,  and  as  they  would 
naturally  be  understood  by  those  to 
whom  they  were  addressed;  and  it 
must  also  be  remem- 
i^vM«oe«.  bered  that  innuen- 
does cannot  extend 
the  meaning  of  words  beyond  their 
natural  import.  An  innuendo  can 
only  serve  to  explain  some  matter  al- 
ready expressed.  It  may  show  the 
application,  but  it  cannot  add  to,  or 
enlarge,  or  change  the  sense  of 
words.  Davis  v.  Sladden,  17  Or. 
259,  21  Pac,  140;  Battles  v.  Tyson, 
77  Neb.  563,  24  L.R.A.(N.S,)  577, 
110  N.  W.  299,  15  Ann.  Cas.  1241; 
17  R.  C.  L.  312;  Feast  v.  Auer,  28 
Ky.  L.  Rep.  794,  4  LJl.A.(N.S.)  660, 
90  S.  W.  564;  State  v.  Conklin,  47 
Or,  509,  516,  84  Pac.  482.  With 
these  rules  of  construction  in  mind 
we  may  again  turn  to  §  2087,  L.  O. 
L. 

Although  at  common  law  a  single 
act  of  private  incontinence  was  not 
indictable,  one  in  a  public  place  and 
witnessed  by  people  was  indictable 
(Bishop,  Statutory  Crimes,  2d.  ed. 
§  711),  and  although  at  common  law 
the  mere  cohabitation  of  a  man  and 
woman  between  whom  the  bond  of 
marriage  did  not  exist  was  not  a 
crime,  yet  it  was  a  crime  if  some- 
thing publicly  indecent  existed  in 
the  manner  of  association  (20  R.  C. 
L.  406;  Adams  v.  Com.  162  Ky.  76, 
L.II.A1916C,  651,  171  S.  W.  1006). 
In  the  absence  of  legislation,  forni- 
cation and  adultery  were  not  crimes 
under  the  common  law,  unless  ac- 
companied by  such  circumstances  as 
per  se  constituted  a  misdemeanor, 
as,  for  example,  when  it  was  open  or 
notorious,  amounting  to  a  .public 
nuisance.  1  Bishop,  New  Crim.  Law, 


38;  1  R.  C.  L.  632;  Richey  v.  State, 
172  Ind.  134,  139  Am.  St.  Rep.  362, 
87  N.  E.  1032,  19  Ann.  Cas.  654. 
Generally,  all  acts  of  gross  and  open 
lewdness  are  indictable  at  common 
law.  1  Bishop,  New  Crim.  Law,  § 
500;  2  Whart.  Crim.  Law,  10th  ed.  § 
1432.  Again  noticing  §  2087,  L.  0. 
L.,  it  will  be  observed  that,  as  said  in 
State  V.  Nease,  46  Or.  433,  443,  80 
Pac.  899,  the  legislature  embodied 
"in  the  statute,  as  a  description  of 
the  offenses  prohibited,  the  essen- 
tial ingredients  of  a  common-law 
nuisance." 

To  say  of  an  unmarried  woman 
tht  she  is  a  prostitute,  or  a  whore, 
is  merely  to  ascribe  to  her  a  condi- 
tion brought  about  by  acts  of  incon- 
tinence, without  regard  to  whetiier 
there  was  or  was  not,  in  any  one  or 
more  of  the  acts  of  incontinance  pro- 
ducing the  results  or  condition  of  be- 
ing a  prostitute  or  a  whore,  any  ac- 
companying element,  as  for  example, 
marriage  of  one  of  the  parties,  mak- 
ing the  act  adultery  in  this  state,  or 
blood  relationship  of  the  parties 
within  a  certain  degree,  making  tlie 
act  incest.  The  statute  make  it  an 
offense  to  use  profne  language  upon 
ny  grounds  used  as  a  watering  place 
outside  of  any  incorporated  city ;  and 
yet  to  say  of  a  man  that  he  is  pro- 
fane  would  not  ordinarily  be  under* 
stood  to  mean  that  he  used  profane 
language  at  the  place  prohibited  by 
law.  It  is  true  that  it  is  unlawful  to 
keep  a  bwdyhouse,  but  it  is  also 
true  that  the  condition  ascribed  to 
the  plaintiff  by  the  defendant  does 
not  necessarily  imply  the  keeping  of 
a  bawdyhouse ;  nor,  indeed,  does  it 
necessarily  imply  that  the  plaintiff 
was  an  inmate  of  such  a  house.  A 
female  may  gain  for  herself  the  c(»)- 
dition  named  by  the  defendant,  by 
performing  the  acts  privately  and  in 
as  many  different  places  as  there  are 
acts.  The  words  used  by  the  defend- 
ant do  not  imply  public  and  open  acts 
of  incontinence,  any  more  than  thev 
imply  private  acts  of  incontinence. 
The  words  do  imply  acts  of  incon- 
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tinence  for  hire,  but  no  more.  In 

brief,  an  act  of  incontinence,  or  re- 
peated acts  of  incontinence,  may  or 
may  not  be  punishable  criminally, 
depending  upon  the  accompanying 
circumstances.  There  are  different 
circumstances,  which,  if  accompany- 
ing an  act  of  incontinence,  make  the 
act  a  crime ;  and  there  are  as  many 
different  classes  of  sexual  offenses 
as  there  are  different  classes  of  cir- 
cumstances producing  criminality. 
When,  therefore,  words,  such  as 
those  used  by  the  defendants,  are 
spoken  of  a  person,  one  can  only 
conjecture  whether  there  was  or  was 
not  an  accompanying  element  of 
criminality. 
The  words  spoken  by  the  defend- 
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ant,  when  given  the  meaning  which 
they  are  ordinarily 
understood  to  carry,  7"!lj;me*i*- 
cannot  be  said  to  ^i^TSlSf— 
impute  the  commis- 
sion of  a  crime,  and  therefore  are  not 
actionable  per  se;  and  although  Uie 
words  uttered  by  the  defendant  do 
impute  unchastity  to  the  plaintiff, 
that  circumstance  does  not  render 
them  actionable  per  se,  but  the  plain- 
tiff must,  before  she  can  recover, 
allege  and  prove  special  damage. 
The  plaintiff  did  not  allege,  nor  did 
she  attempt  to  prove,  special  dam- 
age, and  therefore  the  judgment 
must  be  affirmed. 

McBride,  Ch.  J.,  and  BensMi  and 
Burnett,  JJ.,  concur. 
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(2)  New  rule,  671. 
m.  Custom  of  London,  672. 

nr.  Charging  plaintiff  with  keeping  a 

bawdyhouse,  672. 
T.  Charging  statutory  crimes  of  adul- 
tery, fornication,  etc.,  674. 

/.  Introductory. 

This  note  is  confined  to  eases  of 
slander  where  the  charge  imputed  a 
professional  or  usual  practice,  as  dis- 
tinguished from  a  single  act  of  un- 
chastity; but  it  does  not  attempt  to 
include  cases  where  there  was  doubt 
as  to  whether  a  professional  or  usual 
habit  was  intended.  It  excludes  privi- 
leged communications. 

At  common  law  it  was  not  action- 
able per  se  orally  to  impute  a  want  of 
chastity  to  a  woman,  nor  to  call  her  a 
whore,  nor  orally  to  impute  to  her 
professional  or  habitual  unchastity. 
The  law  was  otherwise  in  Scotland. 

The  usual  reason  given  for  the  lack 
of  the  action  at  common  law  was  that 
to  impute  unchastity  to  a  woman  was 
punishable  in  the  spiritual  court.  But 
there  are  some  cases  in  the  old  books 


VI.  Statutory  actions; 

a.  Under    statutes    making  it 

■landerons  per  se  to  impute 
a  want  of  chastity,  676. 

b.  Under    statutes    making    It  . 

slanderous  per  se  to  charge 
adultery,  fornication,  etc., 
676. 

e.  Under  miscellaneous  statutes, 
677. 

VII.  Criminal  prosecutions,  677. 

holding  the  word  "whore"  to  be  a 
word  of  mere  heat  and  passion.  Thus, 
in  1  Freem.  0.  L.  Rep.  296,  89  Eng. 
Reprint,  214,  it  is  reported  that  in 
1678  the  court  granted  a  prohibition 
against  a  proceeding  in  the  spiritual 
court  for  calling  a  woman  a  whore^  as 
it  was  only  a  word  of  heat  and  pas- 
sion. So,  even  during  the  Conunon- 
wealth  act  against  adultery,  there  were 
cases  holding  "whored*  not  actionable, 
as  it  was  only  a  word  of  heat  and  chol- 
er,  or  of  passion.  Dekin  v.  Turner 
(1653)  Style,  387,  82  Eng.  Reprint, 
800;  Freeman  v.  Childeress  (1651) 
Style,  299,  82  Eng.  Reprint,  725.  See 
also  Colswood  v.  Chandler  (1657)  2 
Sid.  34,  82  Eng.  Reprint,  1241.  And  in 
Osborn  v.  Wright  (1688)  2  Mod.  296, 
86  Eng.  Reprint,  1082,  it  was  held  to  be 
mere  scolding  to  call  a  woman  a 
whore.    See  also  Oxford  v.  Cross 
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(1599)  4  Coke,  18,  76  Eng.  Reprint, 
902,  referring  to  it  as  a  "brabling" 
word. 

Under  the  so-called  custom  of  Lon- 
don, it  came  to  be  held  that  to  call  a 
woman  a  whore  in  London  was  ac- 
tionable, as  there  a  whore  was  liable 
to  be  "carted,"  and  a  similar  rule  ob- 
tained as  to  Southwark  and  Bristol. 
For  a  short  time  under  the  Common- 
wealth it  was  actionable  to  impute 
adultery  to  a  woman,  by  reason  of  a 
statute  punishing  adultery.  It  was, 
however,  actionable  at  common  law  to 
say  of  a  woman  that  she  kept  a  bawdy- 
bouse,  as  that  was  a  punishable  of- 
fense. 

On  the  other  hand,  it  is  now  gen- 
erally actionable  to  call  a  woman  a 
whore,  or  to  impute  to  her  profession- 
al or  habitual  unchastity.  This  result 
has  been  reached  by  one  of  three  ways, 
viz.:  (1)  By  the  court  overthrowing 
the  rule  of  the  common  law;  (2)  by 
holding  that  the  defamatory  matter 
charged  the  crimes  of  adultery  or 
fornication,  and  that  to  charge  these 
crimes  is  actionable  per  se;  or  (3)  by 
special  statutes  making  it  actionable 
to  charge  fornication,  or  adultery,  or 
unehasti^,  etc. 

It  may  be  noted  that  there  are  a  few 
cases  which  in  effect  deny  that  the 
word  "whore"  necessarily  means  a 
woman  of  promiscuous  lewdness. 
Claypool  V.  Claypool  (1894)  56  111. 
App.  21;  Alcorn  v.  Hooker  (1843)  7 
Blackf.  (Ind.)  68;  Rodebaugh  v.  Hol- 
lingsworth  (1866)  6  Ind.  339.  But 
the  above  Indiana  cases  were  doubted 
In  Peterson  v.  Murray  (1895)  13  Ind. 
App.  420,  41  N.  E.  836.  The  usual 
meaning  of  the  word  is  sustained  in 
Sheehey  v.  Cokley  (1876)  43  Iowa,  183, 
22  Am.  Rep.  236;  Rutherford  v.  Pad- 
dock (1902)  180  Mass.  289,  91  Am.  St. 
Rep.  282,  62  N.  E.  381;  Zimmerman  v. 
McMakin  (1884)  22  S.  C  372,  63  Am. 
Rep.  720. 

In  Rowe  v.  Myers  (1918)  204  Mich. 
374,  169  N.  W.  823,  in  reversing  a  case 
on  another  ground,  the  court  thought 
the  trial  judge  might  better  have 
charged  as  requested,  instead  of  elimi- 
nating the  last  clause  in  the  following 
request:  "I  further  charge  you  that 
a  whore  is  a  woman  who  practises 


illicit  sexual  intercourse,  either  for 
hire  or  reward,  or  to  gratify  a  de- 
praved passion." 

//.  At  common  law. 
a.  Enfflish  cases. 

At  common  law,  oral  imputation  up- 
on a  woman's  chastity  was  punishable 
in  the  spiritual  court.  Consequently, 
orally  to  call  a  woman  a  whore,  or 
orally  to  impute  to  her  professional  or 
habitual  unchastity,  was  not  action- 
able per  se.  Pollard  v.  Armahaw 
(1597)  Cro.  Eliz.  pt.  2,  p.  582,  78  Eng. 
Reprint,  825;  Oxford  v.  Cross  (1699) 
4  Coke,  18,  76  Eng.  Reprint,  902;  Hol- 
wood  v.  Hopkins  (1600)  Cro.  Eliz.  pL 
2,  p.  787,  78  Eng.  Reprint,  1017;  Cola- 
byn  v.  Viner  (1613)  W.  Jones,  356,  82 
Eng.  Reprint,  187;  Hart's  Case  (1634) 
Cro.  Car.  360,  79  Eng.  Reprint,  907; 
Gardiner  v.  Parker  (1658)  Hardr.  107, 
145  Eng.  Reprint,  404;  Wallis  v. 
  (1661)  1  Sid.  61,  82  Eng.  Re- 
print, 970;  Bois  v.  Bois  (1664)  1  Keble, 
768,  83  Eng.  Reprint,  1228;  Wharton 
V.  Brook  (1669)  1  Vent  21,  86  Eng. 
Reprint,  16;  (obiter) ;  Tuckey  v.  Flow- 
er (1686)  Comb.  26.  28.  90  Eng.  Re- 
print, 321,  323;  Byron  v.  Elmes  (1696) 
2  Salk.  693.  91  Eng.  Reprint,  S87, 
Comb.  392,  90  Eng.  Reprint,  648,  12 
Mod.  106,  88  Eng.  Reprint,  1197; 
Graves  v.  Blanchet  (1704)  2  SaDc.  696, 
91  Eng.  Reprint,  689;  Reg.  v.  Pieraon 
(1704)  1  Salk.  882,  91  Eng.  Repnnt. 
333  (obiter) ;  Gascoigne  v.  Ambler 
(1704)  2  Ld.  Raym.  1004,  92  Eng.  Re- 
print, 168;  Saville  v.  Sweeny  (1833) 
4  Barn.  &  Ad.  615,  110  Eng.  Reprint, 
549;  Wilby  v.  Elston  (1849)  8  C.  B- 
141,  137  Eng.  Reprint,  462;  Parkins  t. 
Scott  (1862)  1  Hurlst.  ft  C.  163,  168 
Eng.  Reprint,  839,  81  L.  J.  Excb.  N. 
S.  331,  8  Jur.  N.  S.  593,  6  L.  T.  N.  S. 
394.  10  Week.  Rep.  562. 

Contra:  Baldwin  v.  Flower  (1688) 
8  Mod.  120.  87  Eng.  Reprint,  77. 

b.  Scotch  caaem. 

In  Scotland,  words  which  lower  the 
character  or  hurt  the  feelings  were  ac- 
tionable per  se.  Thus,  it  was  held 
actionable  to  call  a  woman  a  whore. 
Muirhead  v.  Cuthbert  (1868)  13  Jour- 
nal of  Jurisprudence,  102. 
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Where  a  music-hall  regulation  re- 
quired the  exclusion  of  improper  per- 
sons, an  employee  requested  a  visitor 
to  leave,  calling  her  a  prostitute;  it 
was  held  that  the  manager  would  be 
liable  if  malice  were  proved,  but  oth- 
erwise it  would  be  privileged.  Fin- 
burgh  V.  Moss's  Empires  [1908]  45 
Scot.  L.  R.  792.  Ct.  of  Sess.  set  out  in 
Butterworth's  Dig.  (1908)  Col.  349. 

o.  American  caeea, 

(1)  Old  rule. 

Some  of  the  American  cases  have 
held,  following  the  rule  of  the  com- 
mon law,  that  it  is  not  actionable  oral- 
ly to  impute  to  a  woman  professional 
or  habitual  Unchastity. 

Delaware.  —  Pleasanton  v.  Krone- 
meier  (1916)  6  Boyce,  81,  97  Atl.  11. 

Idaho. — Douglas  v.  Douglas  (1896) 
4  Idaho,  293.  38  Pac.  934.  . 

Maryland. — Griffin  v.  Moore  (1896) 
43  Md.  246. 

Montana.— Ledlie  v.  Wallen  (1896) 
17  Mont.  160.  42  Pac.  289. 

New  Hampeliire.  —  Woodbury  v. 
Thompson  (1826)  3  N.  H.  194. 

New  York^Brooker  V.  Coffin  (1809) 
6  Johns.  188,  4  Am.  Dec.  337;  Bassell 
T.  Elmore  (1872)  48  N.  Y.  561. 

Oregon.- Davis  v.  Sladden  (1889) 
17  Or.  259,  21  Pac.  140  (obiter)  ;  Bar- 
NETT  .v.  Phelps  (reported  herewith) 
ante,  663. 

South  Carolina.  —  Boyd  v.  Brent 
(1812)  5  S.  C.  L.  (3  Brev.)  241. 

Texaa — Linney  v.  Maton  (1865)  13 
Tex.  449. 

Vermont.  —  Underbill  v.  Welton 
(1859)  32  Vt.  40. 

To  call  a  woman  a  public  prostitute 
is  not  actionable,  where  neither  prosti- 
tution, adultery,  nor  fornication,  as 
such,  is  punishable  as  a  crime.  Doug- 
las V.  Douglas  (Idaho)  supra. 

To  charge  a  married  woman  with 
being  a  whore  is  not  slanderous  be- 
cause it  charges  her  with  adultery,  as 
the  penalty  for  adultery  is  only  a  fine, 
and  to  make  the  words  actionable  per 
se  they  must  impute  to  the  plaintiff 
an  actionable  offense  for  which  cor- 
poral punishment  is  the  penalty.  Grif- 
fin v.  Moore  (Md.)  supra. 

In  Brooker  v.  Coffin  (N.  Y.)  supra, 
where  a  woman  was  called  a  common 


prostitute,  it  was  held  that  the  words 
were  not  actionable,  although  a  com- 
mon prostitute  was  by  statute  punish- 
able as  a  disorderly  person,  the  court 
laying  down  the  rule  that  where  "the 
charge,  if  true,  will  subject  the  party 
charged  to  an  indictment  for  a  crime 
involving  moral  turpitude,  or  subject 
him  to  an  infamous  punishment,  then 
the  words  will  be  in  themselves  ac- 
tionable." 

So  it  was  held  not  actionable  per  se 
to  call  a  woman  a  common  prostitute 
simply  because  the  statute,  "in  defin- 
ing who  are  vagrants,  declares,  inter 
alia,  that  'every  common  prostitute 
.  .  .  is  a  vagrant,  and  is  punish- 
able by  imprisonment  in  the  county 
jail  not  exceeding  ninety  days,'"  as 
this  is  not  an  infamous  punishment; 
but  it  was  also  held  that  there  was  no 
intention  to  charge  vagrancy,  and  that 
the  words  used  showed  that  the  ex- 
pression was  based  on  a  single  act  of 
connection  of  a  woman  with  her  hus- 
band before  marriage.  Douglas  v. 
Douglas  (1895)  (Idaho)  supra. 

It  is  not  slanderous  per  se  to  say 
of  a  (married)  woman  that  she  is  a 
whore,  she  came  out  of  a  whore  house, 
as  these  words  do  not  charge  a  crime 
or  indictable  offense,  either  at  com- 
mon law  or  under  the  statutes  of  this 
state.  Pleasanton  v.  Kronemeier 
(Del.)  supra. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Baanett  v.  Phelps, 
ant^  663)  that  it  is  not  actionable  to 
call  an  unmarried  woman  a  whore  or 
a  prostitute,  as  the  words  impute  the 
commission  of  no  crime. 

(S)  New  rule. 

Other  American  cases  have  held 
that  by  the  modern  American  common 
law  it  is  actionable  per  se  falsely  to 
impute  orally  unchastity  to  a  woman, 
and  consequently  that  it  is  actionable 
per  se  falsely  to  impute  to  her  orally 
professional  or  habitual  unchastity. 
Smith  v.  Silence  (1856)  4  Iowa,  321, 
66  Am.  Dec.  137;  Truman  v.  Taylor 
(1867)  4  Iowa,  424;  Snediker  v.  Poor- 
baugh  (1870)  29  Iowa,  488;  Sheehey 
v.  Cokley  (1876)  43  Iowa,  183,  22  Am. 
Rep.  236;  Hahn  v.  Lumpa  (1912)  168 
Iowa,  660,  138  N.  W.  492;  Battles  v. 
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Tyson  (1906)  77  Neb.  563,  24  LJI.A. 
(N.S.)  577,  110  N.  W.  299,  15  Ann. 
Cas.  1241;  Wilson  v.  Robbina  (1832) 
Wright  (Ohio)  40  (obiter) ;  Stevens 
V.  Handly  (1832)  Wright  (Ohio)  121; 
Stevens  v.  Handly  (1832);  Wright 
(.Ohio)  123 ;  Reynolds  t.  Tucker 
(1866)  6  Ohio  St.  517,  67  Am.  Dec. 
363  (reversed  on  another  ground). 
See  also  Barr  v.  Birkner  (1896)  44 
Neb.  197,  62  N.  W.  494. 

In  Truman  v.  Taylor  (1857)  4  Iowa, 
424,  supra,  in  holding  that  words  im- 
puting a  want  of  chastity  to  a  wonian 
were  actionable  per  se,  the  court  said : 
"We  need  scarcely  remark  that  our 
conclusion  that  the  words  spoken  are 
actionable  per  se  is  not  upon  the 
ground  that  they  import  a  charge  of 
some  punishable  offense  or  crime,  but 
upon  the  simple  and,  as  we  think,  salu- 
tary ground  that  words  imputing  to 
the  female  a  want  of  chastity  are  ac- 
tionable without  any  proof  of  special 
damage.  However  much  other  and 
perhaps  a  majority  of  states  may  have 
hesitated  in  adopting  this  rule,  in  ours, 
at  least,  it  may  now  be  regarded  as 
aettled." 

To  charge  of  plaintiff's  husband 
that  he  married  a  "damned  false- 
swearing,  whok'ing  bitch  of  a  woman," 
was  held  actionable  in  Duval  t.  Davey 
(1877)  32  Ohio  St  604. 

III.  Custom  of  Iiondon. 

Under  the  custom  of  London,  South- 
■wark,  and  Bristol,  a  whore  was  "cart- 
ed," and  therefore  it  was  claimed  that 
-where  a  woman  was  called  a  whore  in 
London,  the  word  was  actionable  per 
se  in  the  common-law  courts.  This 
olaim  was  at  first  denied.  Oxford  v. 
Cross  (1599)  4  Coke,  18,  76  Engr.  Re- 
print, 902;  Hart's  Case  (1634)  Cro. 
Oar.  360,  79  Eng.  Reprint.  907.  But 
later  it  was  recognized,  and  the  word 
held  actionable  per  se  in  the  common- 
law  courts.  Hassel  v.  Capcot  (1639) 
1  Vin.  Abr.  (Eng.)  395,  1  Rolle,  Abr. 
36,  1.  40;  Bily  v.  Lewis  (1640)  1  Vin. 
Abr.  (Eng.)  396,  1  Rolle,  Abr.  36,  1.  50 
("she  is  a  bawd  and  I  will  have  her 
carted") ;  Bavoier  v.  Cooper  (1639)  1 
Rolle,  Abr.  (Eng.)  650,  1.  12,  2  Rolle, 
Abr.  69,  L  40  (harlot);  Wheeler 
V.  Welch    (1662)    1  Lev.   116,  83 


Eng.  Reprint,  326;  Anonymous  (1681) 
1  Vent.  343,  352,  86  Eng.  Re- 
print, 222.  227;  Watson  v.  Gierke 
(1689)  Holt,  K.  B.  428,  90  Eng.  Re- 
print. 1136;  Cook  v.  Wingfield  (1723) 
1  Strange,  555.  93  Eng.  Reprint,  696 
(strumpet;  obiter);  Theyer  v.  East- 
wick  (1767)  4  Burr.  2032,  98  Eng.  Re- 
print, 69;  Brand  v.  Roberts  (1769)  4 
Burr.  2418,  98  Eng.  Reprint,  267.  See 
also,  as  to  Southwark  and  Bristol,  Rob- 
erts V.  Herbert  (1662)  1  Sid.  97,  82 
Eng.  Reprint,  993,  and  Power  v.  Shaw 
(1744)  1  Wils.  62,  96  Eng.  Reprint, 
493. 

Words  of  insinuation  or  indirection 
were  considered  as  not  within  the  cus- 
tom of  London,  in  Houblon  v.  Hilner 
(1692)  Lutw.  1039.  125  Eng.  Reprint, 
678 ;  but  this  case  was  practically  over- 
ruled in  Vicars  v.  Worth  (1721)  1 
Strange,  471.  93  Eng.  Reprint.  641, 
and  in  Hodgkins  v.  Corbet  (1723)  1 
Strange,  646,  98  Eng;  Reprint,  690 
("cuckoldy,"  and  "cuckold,"  of  a  hus- 
band) . 

IV.  Charghig  ifiahMff  wlOt  fcgepiwg  ■ 

After  some  disagreement  (see  Simp- 
son V.  Brook  (1610)  1  Bulstr.  138,  80 
Eng.  Reprint,  832,  citing  27  Hen.  VRL 
fo.  16.6;  Anonymous  (1598)  Cro.  Eliz. 
pt.  2,  p.  643,  78  Eng.  Reprint,  882; 
 V.  ,  Noy,  73,  74  Eng.  Re- 
print, 1041),  it  was  held  at  common 
law  to  be  an  indictable  offense  to  ke^ 
a  bawdyhouse,  and  words  charging  a 
woman  with  maintaining  such  a  place 
are  actionable  per  se  at  common  law, 
or  where  there  are  statutes  punishing 
such  offense. 

Indiana.  —  Lipprant  t.  lappiant 
(1876)  52  Ind.  273. 

Maryland.— Qriffin  v.  Hoore  (1876) 
43  Md.  246. 

Nebraska. — Hendrickson  v.  Sullivan 
(1889)  28  Neb.  329,  44  N.  W.  448. 

New  Jersey. — Moore  v.  Beck  (1904) 
71  N.  J.  L.  7,  58  Atl.  166. 

New  York.  —  Martin  v.  StUlweH 
(1816)  13  Johns.  275,  7  Am.  Dec  874; 
Wilkens  v.  Hammann  (1904)  43  Hise. 
21,  86  N.  Y.  Supp.  744. 

PennsylTiuda.  —  Burke  t.  Keppel 
(1912)  49  Fa.  Super.  Ct.  690. 
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Rhode  Island.  —  Blake  v.  Smith 
(1896)  19  R.  I.  476,  34  Atl.  996. 

Vermont.  —  Posnett  v.  Marble 
(1890)  62  Vt.  481»  11  hJtJL.  162,  22 
Am.  St  Rep.  126.  20  AU.  813. 

Wisconsin. — Culver  v.  Marx  (1914) 
157  Wis.  320,  147  N.  W.  358. 

England.  —  Thome  v.  Durham 
(1605)  Noy,  117,  74  Eng.  Reprint, 
1082;  Penson  v.  Gooday  (1631)  Cro. 
Car.  330.  79  Eng.  Reprint,  888 ; 
Hollingshead's  Case  (1631)  Cro.  Car. 
229,  79  Eng.  Reprint,  800  (obiter); 
Newton  t.  Masters  (1678)  2  Lev.  283, 
83  Eng.  Reprint,  534;  Reg.  v.  Pieraon 
tl704)  1  Salk.  382,  91  Eng.  Reprint, 
333  (obiter);  Grove  v.  Hart  (1752) 
Sayer,  33.  96  Eng.  Reprint,  793;  Buck- 
le V.  Reynolds  (1859)  7  C.  B.  N.  S. 
114,  141  Eng.  Reprint,  768. 

To  charge  a  woman  with  keeping  a 
bawdyhouse  is  actionable  at  common 
law,  as  imputing  an  offense  involving 
not  only  moral  turpitude,  but  one 
which  subjects  the  party  at  common 
law  to  indictment  and  corporal  pun- 
ishment. Griflto  V.  Moore  (Md.)  su- 
pra. 

Charging  keeping  a  bawdyhouse  la 
actionable,  as,  if  true,  the  offense 
charged  would  subject  the  party 
charged  to  an  indictment  for  a  crime 
(common  nuisance)  involving  moral 
turpitude.  Martin  v.  Stillwell  (N,  Y.) 
supra. 

In  holding  that  words  charging  the 
plaintiff  with  keeping  a  house  of  ill 
fame  were  actionable  in  Posnett  v. 
Marble  (Vt)  supra,  the  court  said: 
"It  Is  further  insisted  that  if.  the 
words  are  sufficient  to  charge  the 
crime  described  in  the  statute,  the  pun- 
ishment of  the  crime  is  not  an  in- 
famous one,  and  that  the  words  are 
therefore  not  actionable.  This  claim 
is  in  view  of  the  fact  that,  by  the  Stat- 
ute of  1884,  the  punishment  was 
changed  from  imprisonment  in  the 
state  prison  to  imprisonment  in  the 
house  of  correction.  But  it  is  suf- 
ficient if  the  punishment  is  corporal; 
the  place  of  confinement  is  not  the 
test.  The  crime  charged  is  one  that 
involves  moral  turpitude  and  subjects 
the  offender  to  imprisonment,  and  the 
words  are  therefore  actionable." 

In  Moore  v.  Beck  (N.  J.)  supra,  it 
11  A.L.R.— 43. 


was  held  that  to  charge  a  woman  with 
keeping  a  "disorderly  house"  was  ac- 
tionable per  se,  as  charging  her  with  a 
nuisance  which  was  an  indictable  of- 
fense, but  the  case  was  reversed  on 
another  ground. 

In  Hendrickson  v.  Sullivan  (Neb.) 
supra,  the  court  decided  on  the  ground 
that  the  accusation  might  support  a 
criminal  charge  of  running  a  house  of 
prostitution,  but  laid  down  the  rule 
that  the  words  must  charge  a  criminal 
offense  involving  moral  turpitude,  for 
which  the  party  might  be  indicted  and 
punished. 

No  question  seems  to  have  been 
made  that  the  words  were  not  slan- 
derous in  Wendt  v,  Craig  (1892)  45 
N.  Y.  S.  R.  23,  17  N.  Y.  Supp.  748,  re- 
versed on  another  ground  in  (1896) 
147  N.  Y.  697,  41  N.  E.  516;  Graves  v. 
Gilchrist  (1890)  29  N.  Y.  S.  R.  638,  9 
N.  Y.  Supp.  88;  Lanpher  v.  Clark 
(1896)  149  N.  Y.  472,  40  N.  E.  182. 

In  Burke  v.  Keppel  (1912)  49  Pa. 
Super.  Ct.  590,  it  was  held  that  to  say, 
"You  harbor  my  whore,  and  are  no 
better  than  she,"  is  actionable  per  se 
and  with  an  innuendo  as  imputing  the 
keeping  of  a  bawdyhouse. 

It  is  actionable  per  se  to  charge  a 
married  woman  with  assisting  her  hus- 
band in  keeping  a  house  of  prostitu- 
tion by  promiscuous  intercourse  with 
men,  as  adultery  and  being  an  inmate 
of  a  house  of  prostitution  are  both 
criminal  offenses.  Culver  v.  Marx 
(1914)  157  Wis.  320,  147  N.  W.  358, 
supra. 

The  words  were  held  actionable,  as 
imputing  a  want  of  chastity,  in  Loran- 
ger  V.  Loranger  (1898)  115  Mich.  681, 
74  N.  W.  228,  and  in  Cook  v.  Rief 
(1885)  20  Jones  &  S.  (N.  Y.)  302. 

Compare  State  v.  Boos  (1896)  66 
Mo.  App.  537,  infra,  VII. 

In  Burch  v.  Bernard  (1909)  107 
Minn.  210,  119  N.  W.  33,  it  was  held 
to  be  actionable  per  se  for  a  member 
of  a  city  council  to  say,  when  discuss- 
ing the  bill  of  the  plaintiff  for  serv- 
ices as  nurse  to  a  smallpox  patient  in 
a  building  provided  for  the  purpose 
by  the  city,  that  "there  was  no  small- 
pox there,  and  that  they  were  running 
nothing  but  a  damn  whore  house." 
But  it  does  not  appear  whether  the 
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court  considered  the  woxda  as  charg- 
ing keeping  »  house  of  prostitution^  or 
simply  as  charging  the  crime  of  forni- 
cation. 

Note  the  distinction  in  the  old  cases 

between  charges  of  being  a  "bawd," 
and  of  keeping  a  bawdyhouse.  Cavel 
V.  Birket  (1670)  1  Sid,  438,  82  Eng. 
Beprint,  1204;  Luckey  v.  Dangerfield 
(1738)  2  Strange,  1100,  93  Eng.  Re- 
print, 1057.  See  also  Coleman  t.  Har- 
court  (1664)  1  Lev.  140,  88  Eng.  Re- 
print, 338, 

F.  Charging  atattitory  orimea  of  adultery, 
fonUcatiMh  etc. 

During  the  Commonwealth,  words 
charging  adultery  were  actionable  on 
account    of   a    Commonwealth  act 

against  adultery.  See  Wallis  v.  

(1661)  1  Sid.  61,  82  Eng.  Reprint,  970; 
Gardiner  t.  Parker  (1658)  Hardr.  107, 
146  Eng.  Reprint,  404. 

(Perhaps  on  account  of  this  statute 
were  the  decisions  in  Brian  v.  Twite 
(1652)  Style,  328,  82  Eng.  Reprint, 
760,  holding  "whore"  actionable,  and 
in  Hicks  v.  Joyce  (1653)  Style.  394,  82 
Eng.  Reprint,  806,  holding  it  action- 
able to  call  a  woman  a  whore,  and  to 
say  that  her  plying  place  was  Cheap- 
side.  See  also  Owen  v.  Jevon  (1651) 
Style,  274,  82  Eng.  Reprint,  705.) 

But  in  Dekin  v.  Turner  (1653)  Style, 
887,  82  Eng.  Reprint,  809,  it  was  held 
that  "whore,"  spoken  since  the  act, 
was  not  actionable,  as  it  was  a  word 
of  heat  and  choler;  so,  as  a  word 
of  passion.  Freeman  v.  Childeress 
(1661)  Style,  299,  82  Eng.  Reprint, 
726;  see  also  Colswood  v.  Chandler 
(1657)  2  Sid.  34.  82  Eng.  Reprint,  1241. 

There  are  many  modern  cases  hold- 
ing it  actionable  to  call  a  woman  a 
whore,  or  to  apply  to  her  words  indi- 
cating a  professional  or  habitual  un- 
chastity,  as  imputing  to  her  the  statu- 
tory crimes  of  adultery  or  fornication. 

Connecticut.  —  Frisbie  v.  Fowler 
(1818)  2  Conn.  707  (adultery). 

Georgia.  —  Pledger  v.  Hathcock 
(1846)  1  Ga.  660  (adultery) ;  Beggar- 
ly V.  Craft  (1860)  31  Ga.  309,  76  Am. 
Dec.  687  (fornication). 

Iowa. — Cox  V.  Bunker  (1844)  Mor- 
ris, 269  (adultery). 
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Maine.— True  v.  Plumley  (1868)  S& 
Me.  466  (adultery). 
Haaaachosetts.  —  Whiting  v.  Smith 

(1832)  13  Pick.  364  (fornication); 
Riddell  v.  Thayer  (1879)  127  Mass, 
487  (adultery) ;  Rutherford  v.  Pad- 
dock (1901)  180  Mass.  289,  91  Am.  St 
Rep.  282,  62  N.  E.  381  (adultery). 

New  Hampshire.  —  Koyes  v.  Hall 
(1883)  62  K,  H.  694  (adultery). 

Oregon.— Davis  v.  Sladden  (1889) 
17  Or.  269,  21  Pac.  140  (adul- 
tery) ;  Barnett  v.  Phelps  (reported 
herewith)  ante,  663  (adultery;  ob- 
iter). 

Pennsylvania. — Smith  v.  Buckecker 

(1833)  4  Rawle,  295  (adultery;  prob- 
ably) ;  Harker  v.  Orr  (1840)  10  Watts, 
245  (adultery;  admitting  the  rule); 
Burford  v.  Wible  (1868)  32  Pa.  96 
(fornication) ;  Hartranft  v.  Hesier 
(1859)  34  Pa.  117  (adultery) ;  Rhoads 
V.  Anderson  (1888)  10  Sadler  (Pa.) 
247,  13  Atl.  823  (adultery) ;  Stoner 
V.  Erisman  (1903)  206  Pa.  600,  56  AtL 
77  (adultery,  stating  the  rule). 

Rhode  Island.— Kelley  v.  Flaherty 
(1888)  16  R.  I.  234,  27  Am.  St  Be^ 
739, 14  Atl.  876  (fornication). 

Texas.— Zeliff  v.  Jennings  (1884)  61 
Tex.  458  (adultery  or  fornication). 

Vermont.  —  Sheridan  v.  Sheridan 
(18S6)  58  Vt.  504,  5  AtL  494. 

Wisconsin.  —  Ranger  v.  Goodrich 
(1863)  17  Wis.  79  (adultery) ;  Gibson. 
V.  Gibson  (1877)  43  Wis.  23,  28  Am. 
Rep.  627  (fornication) ;  Klewin  v.  Bao- 
man  (1881)  63  Wis.  244,  10  N.  W.  398 
(adultery)  ;  Hacker  v.  Heiney  (1901) 
111  Wis.  313,  87  N.  W.  249  (adultery); 
Culver  V.  Marx  (1914)  157  Wis.  320, 
147  N.  W.  358  (adultery). 

New  Brunswick.  —  Martindale  v. 
Murphy  (1835)  2  N.  B.  161. 

In  Boldt  V.  Budwig  (1906)  19  Neb. 
739,  28  N.  W.  280,  it  was  held  that  X» 
call  a  married  woman  a  whor^  was 
actionable  per  se,  probably  as  charg- 
ing a  criminal  offense. 

In  Smith  v.  Wyman  (1839)  16  Mt 
14,  in  slander  for  calling  an  unmar- 
ried woman  "a  thief,  a  liar,  and  a 
whore,"  it  was  held  that  the  words 
were  actionable  per  ae  as  imputing  a 
criminal  offense. 

Under  an  Iowa  statute  making  for- 
nication and  adultery  punishable  by 
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fine  and  impriBonment,  the  court,  in 
holding  that  to  call  a  married  woman 
a  whore  was  actionable  per  se,  said: 
take  it  to  be  clear,  in  this  ease, 
that  the. offense  imputed  to  the  wife 
of  the  plaintiff  by  the  words  spoken 
would  have  subjected  her  to  indict- 
ment and  punishment  by  imprison- 
ment, and,  moreover,  attached  a  moral 
turpitude  inseparable  from  the  crime 
of  adultery.  Therefore,  it  was  not 
necessary  to  give  proof  of  special  dam- 
ages to  the  jury  on  the  trial  of  the 
cause  below.  To  charge  upon  a  woman 
that  she  is  a  whore  would  be  likely  to 
exclude  her  from  the  society  of  virtu- 
ous and  respectable  people,  and  pre- 
vent her  from  such  connections  in  life 
as  would  be  promotive  of  her  happi- 
ness." Cox  V.  Bunker  (1844)  Morris 
(Iowa)  269. 

To  impute  to  a  woman  adultery  ia 
actionable  per  se,  as  charging  an  of- 
fense which  would  subject  the  party 
to  an  ignominious  punishment  or  im- 
pute moral  turpitude.  Zeliff  v.  Jen- 
nings (1884)  61  Tex.  458,  supra.  So, 
as  charging  a  crime  involving  moral 
turpitude  punishable  by  law.  Ranger 
V.  Goodrich  (1863)  17  Wis.  79,  supra. 

In  Andres  v.  Eoppenheafer  (1817) 
8  Serg.  &  B.  (Pa.)  255,  8  Am.  Dec 
647,  Dancan,  said:  "In  Turner  v. 
Ogden  (1706)  2  Salk.  696,  91  Eng.  Re- 
print, 590,  Lord  Holt  lays  down  the 
rule  that,  to  render  the  words  action- 
able, imprisonment  not  only  must  be 
the  punishment,  but  the  punishment 
must  be  infamous.  .  .  .  But  this 
rule  of  Lord  Holt  does  not  prevail  In 
Pennsylvania.  To  call  a  woman  a 
whwe  is  actionable,  without  special 
damages.  It  is  so,  because  crime  of 
fornication  is  indictable.  To  call  a 
married  woman  an  adulteress  is  ac- 
tionable, because  indictable;  and  yet 
the  punishment  is  not  infamous;  it  is 
imprisonment.  But  it  is  indictable  and 
attaches  impurity  and  depravity." 

In  Gallagher  v.  Daly  (1876)  2  W. 
N.  G.  (Pa.)  426,  where  the  words  were 
spoken  of  a  married  woman,  "You  fre- 
quent whore  houses."  with  the  in- 
nuendo that  defendant  meant  to 
charge  plaintiff  with  adultery,  the 
«ourt  said:  **The  common-law  deci- 
aions  are  not  applicable  In  Pennsyl- 
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vania,  where  adultery  is  an  indictaUe 
offense.  Whether  the  words  sustain 
the  innuendo  was  for  the  jury." 

"So,  under  a  Wisconsin  statute  pro- 
viding punishment  by  fine  for  lewd 
behavior  and  imprisonment  for  forni' 
cation,  it  was  held  that  to  charge  an 
unmarried  woman  with  being  a  whor& 
was  actionable  per  ae.  Mayer  v.^ 
Schleichter  (1872)  29  Wis,  646,  where 
the  court  said:  "The  words  set  forth 
in  the  complaint  are,  then,  actionable 
per  se,  the  general  rule  being  that 
words  which  impute  to  another  a  crime 
involving  moral  turpitude,  and  which 
subject  the  party  conunitting  it  to  a 
punishment  by  fine  or  imprisonment* 
are  actionable." 

In  Kelley  v.  Flaherty  (1888)  16  R  I. 
234,  27  Am.  St.  Rep.  739,  14  Atl.  876^ 
supra,  words  charging  an  unmarried 
woman  with  being  a  whore  were  held 
actionable  per  ae  as  charj^ng  the 
crime  of  fornication,  an  offense  which 
brings  disgrace,  altiiough  the  legal 
punishment  was  a  fine  of  not  over  $10» 
which  was  recoverable  by  complaint 
and  warrant,  not  by  indictment. 

In  Dailey  v.  Reynolds  (1854)  4  6. 
Greene  (Iowa)  864,  where  an  unmar- 
ried woman  was  charged  with  forni- 
cation, it  was  held  that  it  was  action- 
able per  ae  to  apply  to  a  woman  words 
charging  her  in  effect  with  the  acts 
prohibited  by  the  statute  providing 
that  if  any  man  and  woman,  not  being 
married  to  each  other,  lewdly  and  las- 
civiously associate  and  cohabit  to- 
ge&er,  ox  if  any  man  or  woman,  mar- 
ried or  unmarried,  is  guilty  of  open 
and  gross  lewdness,  etc.,  such  persons 
shall  be  subject  to  fine  and  imprison- 
ment. 

But  in  Castleberry  v.  Kelly  (1858) 
26  Ga.  606,  it  was  held  that  to  say  of 
a  wife  that  she  has  been  with  ne- 
groes is  not  slanderous,  as  it  is  not  a 
punishable  crime  for  a  white  woman  to 
have  connection  with  a  negro. 

Tl.  statutory  aettons. 

a.  Under  statute!  making  it  alanderoua 
per  «6  to  Impute  «  utant  of  ehaaUty. 

To  call  a  woman  a  whore  is  action- 
able per  se^  under  statutes  makhig 
words  imputing  uncfaastity  actionable 
per  se.  Williams  v.  Bryant  (1842)  4 
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Ala.  44  (whore,  or  strumpet)  ;  Pink  v. 
Catanich  (1876)  51  Cal.  420  (as  stat- 
ing the  rule) ;  Matts  v.  Borba  (1894) 
4  Cal.  Unrep.  691,  37  Pac.  159;  Rowe  v. 
Myers  (1918)  204  Mich.  374,  169  N.  W. 
823;  Distin  v.  Rose  (1877)  69  N.  Y. 
122   (prostitute);  Riker  v.  Clopton 
(1903)  83  App.  Div.  810,  82  N.  Y. 
Supp.   65    (strumpet) ;    Courtney  v. 
Mannheim  (1891)  39  N.  Y.  S.  R.  125, 
14  N.  Y.  Supp.  929;  Freeman  v.  Price 
(1831)    18  S.  C.  L.    (2  Bail.)  115 
(strumpet) ;  Zimmerman  v.  McMakin 
(1884)  22  S.  C.  372,  53  Am.  Rep.  720. 
See  also  Alcorn  v.  Hooker  (1848)  7 
Blackf.  (Ind.)  68,  which,  however,  may 
possibly  have  arisen  under  the  Indiana 
■statute  hereinafter  referred  to  under 
VI.  b. 

In  Loranger  v.  Loranger  (1898)  115 
Mich.  681,  74  N.  W.  228.  it  was  held 
that  words  construed  as  charging  the 
keeping  of  a  bawdyhouse  were  action- 
able per  se,  apparently  as  impntinir  a 
want  of  chastity. 

In  Terry  v.  Bright  (1853)  4  Md.  430, 
it  was  held  actionable  per  se  to  call 
an  unmarried  woman  a  whore,  under 
the  statute  making  all  words  spoken 
maliciously  touching  the  character  or 
reputation  for  chastity  of  an  nnmar- 
ried  woman  slanderous  per  se.  (The 
statute  later  included  married  women, 
see  Caimes  v.  Pelton  (1906)  103  Md. 
40,  63  Atl.  106.) 

In  Hatcher  v.  Range  (1904)  98  Tex. 
85,  81  S.  W.  289,  which  was  an  action 
for  slander  for  calling  plaintiff  a 
whore,  it  was  held  that  the  Texas  Stat- 
ute of  1879,  providing  that  if  any  per- 
son shall  orally  or  otherwise  falsely, 
etc.,  impute  to  any  female  a  want  of 
chastity,  he  shall  be  fined,  and  may  be 
imprisoned  not  exceeding  two  years, 
puts  slander  within  the  rule  "that  any. 
person  who  receives  'special  injury  dif- 
ferent from  that  which  is  inflicted  up- 
on the  public  by  the  perpetration  of  an 
act  punishable  at  law  may  have  re- 
dress for  the  injury  so  received "  and 
this  would  justify  a  departure  from 
the  common-law  rule. 

In  Mitchell  v.  Clement  (1919)  14 
Alberta  L.  R.  248,  under  a  statute  pro- 
viding that  "in  an  action  for  slander 
for  defamatory  words  spoken  of  a 
woman  imputing  uncbastity  or  adul- 


tery, it  shall  not  be  necessary  to  al- 
lege ...  or  to  prove  that  special 
damages  resulted,"  etc.,  it  was  held 
that  the  case  was  within  the  statute 
where  the  defendant  said  that  the 
plaintiff  '^wanted  me  to  take  ¥30  out 
in  trade  at  fl  a  time"  (with  an  in^ 
nuendo  indicating  that  the  words  had 
the  meaning,  inter  alia,  of  actual 
physical  unchastity). 

b.  Under  atotvieB  tnaJelHg  it  aUmderouM 
per  «0  to  charge  aduUerg,  fornication, 

etc. 

Falsely  to  call  a  woman  a  whore,  or 
to  impute  to  her  professional  or  habit- 
ual unchastity,  is  actionable  per  se  un- 
der statutes  making  the  false  charge 
of  adultery  or  fornication  actionable. 
Roe  V.  Chitwood  (1880)  36  Ark.  210; 
Jackson  v.  Williams  (1909)  92  Aifc. 
486,  26  LJIJ^.(N.S.)  840,  123  S.  V. 
751;  Keck  v.  Shepard  (1915)  121  A*. 
633,  180  S.  W.  501;  Spencer  v.  Mc- 
Masters  (1855)  16  HI.  405;  Hosley  t. 
Brooks  (1858  )  20  111.  115,  71  Am.  Dec. 
252;  Thomas  v.  Fischer  (1874)  71  HI 
676;  lies  v.  Swank  (1903)  202  DL  453, 
66  N.  E.  1042;  Glaypool  v.  Claypool 
(1894)  66  lU.  App.  21  (as  admitting 
the  rule) ;  Burke  v.  Stewart  (1898)  81 
111.  App.  506 ;  Eetchum  v.  Gilmer 
(1904)  115  m.  App.  347;  Mercy  v. 
Talbot  (1914)  189  111.  App.  1;  Stewart 
V.  Major  (1897)  17  Wash.  238,  49  Pac. 
503. 

So  it  is  actionable  per  se  orally  to 
publish  a  like  charge  falsely  and  ma- 
liciously, when  the  statute  makes  it 
actionable  to  publish  falsely  and  ma- 
liciously that  any  person  has  been 
guilty  of  fornication  and  adultery. 
Stieber  v.  Wensel  (1854)  19  Mo.  513; 
Hudson  V.  Garner  (1866)  22  Mo.  424; 
Elfrank  v.  Seller  (1873)  64  Mo.  134 
(of  two  sisters,  "whoring  folks")  Hil- 
lebrand  v.  Dreinboefer  (1883)  13  Hol 
App.  586;  Israel  v.  Israel  (1904)  109 
Mo.  App.  366,  84  S.  W.  453;  Reding  t. 
Reding  (1910)  143  Ho.  App.  669,  127 
S.  W.  986;  Cameron  v.  Cameron  (1912) 
162  Mo.  App.  110,  144  S.  W.  171; 
Tray  lor  v.  White  (1914)  185  Ma  App. 
326,  170  S.  W.  412;  McCollum  v.  Smith 
(1917)  —  M<K  App.  — ,  199  S.  W.  271. 
See  also  Jones  v.  Banner  (191S)  172 
Utt.  App.  13%  167  S.  W.  967. 
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So  it  is  actionable  per  se  falsely  to 
call  a  woman  a  whore,  or  to  impute 
to  her  professional  or  habitual  un- 
chastity,  under  a  statute  providing 
that  every  charge  of  incest,  foroica' 
tion,  adultery,  or  whoredom,  falsely 
made  by  any  person  against  a  female, 
shall  be  actionable-  in  the  same  man- 
ner as  in  the  case  of  slanderous  words 
charging  a  crime  the  commission  of 
which  will  subject  the  offender  to 
death  or  other  degrading  penalties. 
Rodebaugh.v.  Hollingsworth  (1855)  6 
Ind.  339;  Rodgers  v.  lAcey  (1864)  23 
Ind.  607;  Blickenstaff  v.  Ferrin  (1867) 
27  Ind.  627  (has  been  "a  week  in  a 
whore  house  in  Z,"  as  charging  whore- 
dom) ;  Ward  v.  Colyham  (1868)  30  Ind. 
395;  Sunman  v.  Brewin  (1876)  52  Ind. 
140;  Hutchinson  v.  Lewis  (1881)  75 
Ind.  56;  Knight  v.  Lee  (1881)  80  Ind. 
201;  Belck  v.  Belck  (1884)  97  Ind.  73; 
Freeman  t.  Sahdwson  (1889)  123  Ind. 
264,  24  N.  E.  239;  Peterson  Murray 
(1896)  13  Ind.  App.  420.  41  N.  E.  836; 
Stutsman  v.  Stutsman  (1903)  32  Ind. 
App.  73,  66  N.  E.  773. 

So  it  is  actionable  per  se  to  call  a 
woman  a  whore  when  the  statute  pro- 
vides that  every  charge  of  incest,  for- 
nication, or  adultery,  made  against  a 
female,  shall  be  placed  on  the  same 
footing  as  other  charges  of  a  criminal 
nature,  for  which  an  action  will  lie 
according  to  the  principles  of  the  com- 
mon law.  Williams  v.  Greenwade 
(183&)  3  Dana  (Ky.)  432. 

0.  Vndcr  miscetlaneoua  atatutea* 

In  Sparks  v.  Bedford  (1908)  4  Ga. 
App.  13,  60  S.  E.  809,  it  was  held  ac- 
tionable per  se  publicly  to  call  a  young 
woman  a  whore,  under  a  statute  which 
•made  it  slanderous  to  impute  to  an- 
other a  crime  punishable  by  law,  or 
being  guilty  of  some  debasing  act 
which  may  exclude  him  from  society, 
and  which  provided  that  damages 
would  be  inferred. 

In  Hichelson  v.  Lavin  (1884)  96  Ga. 
665,  20  S.  E.  292,  it  was  held  that  to 
call  a  woman  a  whore  was  slanderous 
per  se,  as  imputing  a  crime  punish- 
able by  law,  to  wit,  adultery. 

Words  meaning  common  prostitute 
are  actionable,  under  the  (Canadian 
statute  proTidittg  that  in  any  action 


of  slander  for  defamatory  words  im- 
puting to  a  woman  adultery,  fornica- 
tion, or  concubinage,  the  plaintiff  may 
recover  nominal  damages  without 
averment  of  proof  of  special  damages. 
Faladino  v.  Gustin  (1897)  17  Ont  Pr. 
Rep.  553. 

.  Under  the  Louisiana  statute,  pro- 
viding that  every  act  of  man  which 
causes  damage  to  another  obliges  him 
by  whose  fault  it  happened  to  repair 
it,  it  was  held  that  it  was  slanderous 
per  se,  and  implied  malice,  to  call  a 
woman  a  damned  whore.  Williams  v. 
McManus  (1886)  88  La.  Ann.  161,  68 
Am.  Rep.  171. 

yil.  Oriminal  proseeuMofw. 

One  may  be  convicted  for  calling  a 
woman  a  whore,  or  imputing  to  her 
professional  or  habitual  unchastity, 
under  statutes  punishing  one  who 
speaks  of  and  concerning  any  female 
falsely  and  maliciously,  imputing  to 
her  a  want  of  chastity.  Haley  v.  State 
(1879)  63  Ala.  83;  Stutts  v.  State 

(1906)  62  FU.  110,  42  So.  61;  Mc- 
Hahan  v.  State  (1882)  13  Tex.  App. 
220;  Wagner  v.  State  (1885)-  17  Tex. 
App.  654;  Duke  v.  State  (1885)  19  Tex. 
App.  14;  Wallace  v.  State  (1899)  — 
Tex.  Crim.  Rep.  — ,  49  S.  W.  396;  Col- 
lins V,  State  (1898)  39  Tex.  Crim.  Rep. 
30,  44  S.  W.  846;  Roberts  v.  State 

(1907)  51  Tex.  Crim.  Rep.  27,  100  S. 
W.  150;  Kelley  v.  State  (1907)  61  Tex. 
Crim.  Rep.  151,  101  S.  W.  230;  Kyle  v. 
State  (1909)  55  Tex.  Crim.  Rep.  360, 
116  S.  W.  598.  See  also  Stichtd  v. 
State  (1888)  25  Tex.  App.  420,  8  Am. 
St.  Rep.  444,  8  S.  W.  477;  Lasky  v. 
State  (1892)  —  Tex.  App.  — ,  18  S.  W. 
465. 

It  was  held  that  to  call  a  woman  a 
whore  was  a  charge  of  incontinency, 
within  the  statute  providing  that  If 
any  person  shall  attempt  in  a  wanton 
and  malicious  manner  to  destroy  the 
reputation  of  an  innocent  woman  by 
words,  written  or  spoken,  which 
amount  to  a  charge  of  incontinency, 
every  person  so  offending  shall  be 
guilty  of  a  misdemeanor.  State  v. 
Shoemaker  (1888)  101  N.  C.  690,  8  S. 
E.  332. 

But  words  directly  charging,  in  ef- 
fect, that  the  plaintiff,  a  married  worn- 
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tji,  kept  B  bawdyhonse,  w«re  held  not 
included  in  the  Missouri  statute,  pro- 
viding that  every  person  who  shall 
falsely  or  maliciously  charge  or  ac- 
cuse any  female  of  incest,  fornication, 
adultery,  or  whoredom,  by  false 
speech,  shall  be  guilty  of  a  misde- 
meanor. State  Boos  (1896)  66  Mo. 
App.  587.    This  was  on  the  ground 


that,  in  a  i^'lmtnal  slander,  the  inten- 
tion charged  must  be  apparent  from 
the  words  used,  and  it  could  make  no 
difference  that  a  different  meanbc 
was  givea  to  the  words  by  those  who 
heard  them.  It  was  further  held  thtt 
a  procurer  might  not  be  guilty  of  the 
act  for  which  the  house  was  muii- 
tained.  B.  B.  B. 


JOE  AZPARREN,  Respt, 

V. 

C.  P.  FEBBEL,  Sheriff  of  Washoe  County,  Nevada,  et  aL,  Appts. 

Kevada  Supreme  Court  —  August  S,  19SS0* 

(—  Nev.  — ,  191  Pac  571.) 

Replevin  —  to  recover  intoxicating-  Uqaor  held  as  evidence. 

1.  Claim  and  delivery  does  not  lie  to  recover  possession  of  intoxieatiiit 
liquor  held  by  a  prosecutins  officer  as  evidence  in  a  criminal  case,  altiioa^ 
it  was  unlawfully  taken  from  the  possession  of  plaintiff. 

[See  note  on  this  g^estion  beginning  on  page  681.] 


—  right  to  possession. 

2.  To  maintain  an  action  of  claim 
and  delivery,  plaintiff  must  ahow  a 
right  to  immediate  possession  of  the 
property. 

[See  23  R.  0.  L.  866.] 


—  property  in  custody  of  law. 

S.  Replevifi  does  not  lie  for  pn^ 
erty  in  custody  of  the  law. 

[See  23  R.  Q.  L.  877.] 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  ftr 
Washoe  County  (Moran,  J.)  in  favor  of  plaintiff  and  from  an  order  d^ 
nying  a  motion  for  new  trial,  in  a  proceeding  in  claim  and  delivery  to 
recover  possession  of  intoxicating  liquors  held  by  defendants  as  evidence. 
Reversed. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Messrs.  Lester  D.  Summerfield  and    lerton,  83  Iowa,  192,  13  L.R^.  408. 48 


W.  M,  Kearney,  for  appellants: 

The  liquors,  being  seized  by  police 
officers  on  an  arrest  made  for  an  of- 
fense committed  in  their  presence, 
were  lawfully  talcen,  and,  being  in 
cuatodio  legia,  judgment  in  replevin 
could  not  properly  be  rendered. 

34  Cyc.  1367;  Feusier  v.  Lammon,  6 
Nev.  209;  Buckley  v.  Buckley,  9  Nev. 
373;  People  v.  Bartz,  53  Mich.  493.  19 
N.  W.  161;  Hughes  v.  Com.  19  Ky.  L. 
Rep.  497,  41  S.  W.  294;  Weeks  v.  Unit- 
ed States,  232  U.  S.  383,  58  L.  ed. 
652,  L.R.A.1915B,  834,  34  Sup.  Ct.  Rep. 
341,  Ann.  Cas.  1915C,  1177;  Smith  v. 
Jerome,  47  Misc.  22,  93  N.  Y.  Supp. 
202;  State  v.  Quinn,  111  S.  C.  174,  3 
A.LJI.  1600,  97  S.  E.  62;  Lemp  v.  Ful- 


N.  W.  1034;  Allison  v.  Hern,  102  Kia. 
48,  169  Pac.  187;  Ring  v.  Nichols.  91 
Me.  478,  40  Atl.  329;  Allen  v.  Staples.. 
6  Gray,  491 ;  State  v.  Barrels  of  li- 
quor, 47  N.  H.  369;  McDonald  t. 
Weeks,  2  Tenn.  C.  C.  A.  600;  McKeea 
V.  Colpitts,  39  N.  B.  256. 

Messrs.  Moore  &  Mcintosh  for  rt- 
spondent. 

Sanders,  J.,  delivered  the  opinioii 
of  the  court: 

This  is  a  proceeding  in  claim  an^ 
delivery  to  recover  the  possession  of 
twenty  cases  of  intoxicating  liqaos 
and  one  bottle  of  "Sunnybroor 
whisky.  The  cause  was  tried  be- 
fore the  court  without  a  jury.  The 
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^tfendants  appeal  from  the  judgr- 
ment.  in  favor  of  plaintiff,  and  from 
an  order  denying:  their  motion  for 
new  trial. 

The  undisputed  factd  «re  as  fol- 
lows: 

One  Joe  Azparren,  while  traveling 
by  automobile  upon  the  public  high- 
way in  the  niglittiine,  on  June  27, 

1919,  was  halted  by  C.  P.  Ferrel, 
sheriff  of  Washoe  county,  and  his 
deputies,  Carter  and  Nichols,  at  the 
point  of  two  sawed-off  sholguns  and 
an  automatic  pistol  in  the  hands  of 
said  officerR.  The  automobile  con- 
tained twenty  cases  of  intoxicating 
liquors  and  one  exposed  bottle  of 
whisky.  Azparren  was  placed  under 
arrest,  the  liquors  taken  into  the 
possession  of  the  officers,  and 
brought  to  Reno,  Nevada,  where  a 
criminal  complaint  was  lodged 
against  Azparren  and  his  trave^ig 
companion  by  C.  P.  Ferrel,  sheriff, 
before  a  justice  of  the  peace  of  Reno 
township,  charging  Azparren  with 
the  crime  of  having  intoxicating 
liquor  on  a  public  road.  The  accused 
were  admitted  to  bail,  and,  while  the 
criminal  accusation  was  pending  and 
undetermined,  this  action  of  claim 
and  deliveiy  was  commenced  by  Az- 
parren against  said  sheriffs  and  Les- 
ter D.  Summerfield,  district  attorney 
of  Washoe  county,  for  the  posses- 
sion of  said  liquors. 

A  second  amended  complaint  was 
illed  in  the  action  on  January  20. 

1920.  The  defendant  sheriffs,  by 
their  answer,  justify  the  apprehen^ 
aion  and  arrest  of  plaintiff  and  the 
seizure  of  the  liquors  upon  the 
ground  that  they  acted  in  an  of- 
ficial capacity,  in  the  performance 
of  an  official  duty.  The  defendant, 
Lester  D.  Summerfield,  by  the  same 
answer,  admits  that  the  liquors  are 
held  and  detained  by  him,  under  his 
control  and  dominion,  for  the  pur- 
pose, and  that  purpose  alone,  to  be 
offered  as  evidence  against  the  ac- 
cused plaintiff  at  the  trial  of  the 
criminal  action  pending  and  unde- 
termined against  plaintiff. 

The  trial  court,  in  substance  and 
effect,  finds  as  facts  that  on  the  27th 
day  of  June,  1919,  Joe  Azparren,  the 
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plaintiff,! was  traveling  upon  a  public 
highway  in  Washoe  county,  by  au- 
tomobile, from  the  town  of  Chilcoot, 
in  the  state  of  California,  across  the 
state  of  Nevada  to  the  town  of 
Masonic,  in  the  state  of  California; 
that  at  the  time  the  plaintiff  was, 
and  had  been,  employed  to  haul  and 
convey  twenty  cases  of  liquors  from 
Chilcoot,  California,  to  Masonic, 
California,  by  a  third  party,  and  that 
in  the  performance  of  his  employ- 
ment he  followed  the  customary  and 
usual  route  from  Chilcoot  by  cross- 
ing the  state  of  Nevada  to  reach  the 
town  of  Masonic.  The  court  fur- 
ther found  that  on  said  date  it  was 
lawful  and  legal,  under  the  laws  of 
California,  to  transport  and  convey 
intoxicating  liquors  over  the  public 
highway  within  said  state,  and  that 
it  was  lawful  and  legal  for  plaintiff 
to  transport  said  liquors  over  a  pub- 
lic highway  across  Nevada  in  travel- 
ing from  one  point  in  California  to 
another  point  therein.  It  further 
found  that  said  sheriffs,  unlawfully, 
without  authority  of  law,  and  with- 
out the  consent  of  plaintiff,  seized 
and  took  into  their  possession  said 
liquors,  and  that  the  same  are  now 
unlawfully  detained,  and  that  the 
claim  of  Lester  D.  Summerfield  that 
said  liquors  are  held  as  evidence  to 
be  offered  in  the  criminal  charge 
pending  against  plaintiff  is  without 
merit  and  unlawful,  and  specifically 
found  that  the  averment  of  defend- 
ant sheriffs  that  plaintiff  was  appre- 
hended and  arrested  in  their  official 
capacity  is  untrue ;  that  plaintiff  was 
not  lawfully  arrested,  and  that  said 
liquors  were  not  lawfully  seized  by 
said  officers,  or  either  of  them. 

Upon  these  and  other  findings  not 
material  here,  the  trial  court  ren- 
dered and  caused  to  be  entered  its 
judgment  and  order  that  said  twenty 
cases  of  liquors  and  the  one  bottle  of 
••Sunnybro(^"  whisky  be  delivered 
forthwith  to  plaintiff,  and  that  in 
the  event  said  delivery  be  not  forth- 
with made,  that  plaintiff  have  judg- 
ment against  said  defendants,  and 
each  of  them,  in  the  sum  of  $900 
(the  idleged  value  of  said  liquors). 

We  are  of  the  opinion  that  the, 
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finding  and  the  conclusion  of  law, 
deducible  therefrom,  that  Lester  D. 
Summerfield's  claim  and  interest  in 
and  to  said  liquors  (that  interest  be- 
ingr  that  such  liquors  are  held  for  the 
purpose  of  use  as  evidence  in  the 
criminal  case  pending  against  Joe 
Azparren)  is  without  merit  and  un- 
lawful is  against  law. 

Of  such  importance  as  it  may 
seem  to  appear  for  some  justiciable 
pronouncement  to  be  made  as  to  the 
power  and  limits  a  peace  officer  may 
go  in  the  enforcement  of  the  Pro- 
hibition Law  of  this  state,  a  ques- 
tion of  equal  importance  is  whether 
or  not  a  writ  of  replevin  may  be 
employed  as  an  instrument  to  defeat 
the  administration  of  the  criminal 
law,  and  whether  this  can  be  done 
with  impunity.  The  record  discloses 
the  fact  that  the  liquors  are  held 
and  detained  by  Lester  D.  Summer- 
field  as  the  prosecuting  officer  of  the 
state  of  Nevada,  .in  and  for  the 
county  of  Washoe;  that  the  liquors 
are  under  his  control  and  direction, 
and  are  detained  for  the  purpose 
only  to  be  offered  by  him  as  evidence 
against  plaintiff  at  the  trial  of  the 
criminal  action  pending  and  unde- 
termined before  said  justice  of  the 
peace. 

To  sustain  an  action  in  claim  and 
delivery,  it  is  necessary  for  the 
Repie^B-  plaintiff  to  show 
rivbt  to  that  he  is  entitled 

yoHMBioB.  ^jjg  immediate 

possession  of  the  property.  Hilger 
V.  Edwards,  5  Nev.  86. 

Furthermore,  the  rule  is  univer- 
sal that  replevin  lies  to  recover  per- 
sonal property  un- 
lawfully  detained, 
provided  the  prop- 
erty is  not  in  the  custody  of  the  law, 
Buckley  v.  Buckley,  9  Nev.  373. 

We  are  of  the  opinion  that  where 
personal  property  is  withheld  by  a 
district  attorney  as  evidence  against 
persons  charged  with  crime,  tiie  ac- 
cused has  not  tiie 
i^toxieatiHK  right  to  regain  pos- 
"videnc^"  sessiou  of  the  prop- 
erty by  claim  and 
delivery.  The  seizure  and  retention 
of  the  liquors  in  this  case  by  the 


district  attorney  in  no  manner  denies 
or  affects  the  title  of  the  true  owner, 
or  the  ultimate  right  of  his  agent  or 

servant  to  their  possession,  but  sim- 
ply postpones  his  right  until  the 
exigencies  of  the  prosecution  are 
satisfied.  The  plaintiff  has  shown  no 
right  to  the  immediate  possession  of 
the  property  as  against  the  power  of 
the  magistrate's  court  for  police 
purposes. 

The  proceedings  for  the  claim  and 
delivery  of  personal  property  were 
not  intended  to  repeal  or .  render 
nugatory  the  police  power  of  reten- 
tion for  purposes  of  public  justice, 
and  the  owner's  right  of  posses- 
sion, his  agent's  or  servant's,  cannot 
be  enforced  while  the  circomstances 
justify  such  retention.  Simpson  v. 
St.  John,  93  N.  Y.  363.  Says  the 
court:  "It  is  not  only  the  common 
practice,  but  the  requirement  of  the 
common  law,  that  articles  which 
may  supply  evidence  of  guilt  of  a 
party  accused,  found  in  his  posses- 
sion or  under  his  control  may  be 
taken  in  possession  by  the  officer  of- 
ficiating in  making  the  arrest ; 
and,  indeed,  it  is  the  duty  of 
such  ofiicer  to  take  into  his  pos- 
session and  retain  such  articles, 
subject  to  the  power  and  direction  of 
the  court  or  justice  having  cogni- 
zance of  the  alleged  crime.  This 
principle  is  one  of  necessity  in  the 
administration  of  the  crimhia]  hw, 
and  it  is  generally  recognized  by  the 
courts  of  the  country,  with  few,  if 
any,  exceptions."  Mutual  Commis- 
sion &  Stock  Co.  V.  Moore,  13  App- 
D.  C.  78;  Com.  v.  Dana,  2  Met.  329; 
State  V.  Bobbins,  124  Ind.  308,  8 
L.R.A.  438,  24  N.  E.  978 ;  Spalding  v. 
Preston,  21  Vt.  9,  50  Am.  Dec.  68; 
McDonald  v.  Weeks,  2  Tenn.  0.  C.  A. 
600 ;  United  States  v.  Wilson  (C.  C.) 
163  Fed.  338 ;  24  Am.  &  Eng.  Enc. 
Law,  505. 

The  production  and  identification 
of  the  seized  liquors  are  essential  to 
the  conviction  of  the  accused  plain- 
tiff upon  the  charge  of  having  intox- 
icating liquors  upon  a  public  road. 
If,  by  this  proceeding,  the  liquora 
are  to  be  taken  by  judicial  process- 
from  the  officer,  upon  whom  rests 
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the  duty  of  prosecuting  the  offender, 
it  would  be  possible  for  tlie  accused 
to  put  out  of  the  way  evidence  neces- 
sary to  his  conviction.  But  it  is 
strenuously  objected  that  the  par- 
tieular  liquors  held  to  be  oif  eted  as 
«vidence  in  the  pending  prosecution 
against  plaintiff  were  obtained,  and 
Are  held,  in  ruthless  violation  of  the 
law,  without  a  warrant,  either  for 
the  arrest  of  plaintiff,  the  automo- 
bile, or  its  contents.  These  are  ques- 
tions that  may  properly  be  presented 
for  deliberative  consideration  when 
the  liquors  are  offered  as  evidence. 
We  advance  no  opinion  as  to  the 
competency  of  the  evidence  under 
the  existing  facts  and  circumstances 
under  which  they  are  held,  but  sim- 
ply decide  that  a  writ  of  replevin 
cannot  be  converted  into  a  process  to 
render  nugatory  the  administration 
of  the  criminal  law.  We  decline 
to  take  from  the  Prohibition  Act, 


191  Poo.  en.) 
conceded  to  be  difficult  of  enforce- 
ment, aught  that  will  diminish  its 
efficiency.  While  at  no  time  should 
the  act  be  ^ven  a  construction  that 
will  make  it  an  instrument  of  dis- 
honesty, of  oppression,  and  an  object 
of  odium,  still  we  shall  not  suffer  oHe 
charged  with  its  violation,  in  a  pro- 
ceeding under  claim  and  delivery,  to 
defeat  the  whole  object  and  inten- 
tion of  the  law. 

The  judgment  is  reversed,  and  our 
order  is  that  the  case  be  remanded, 
with  directions  to  the  lower  court  to 
suspend  any  further  proceedings 
therein  until  such  time  as  the  trial 
of  the  case  of  the  state  of  Nevada 
against  Joe  Azparren,  pending  in  the 
justice's  court  of  Keno  township, 
Washoe  coimty,  has  been  finally  de- 
termined. 

Coleman,  Ch.  J.,  and  Ducker,  J., 
concur. 


ANNOTATION. 

Riglit  to  recover  property  held  by  poblic  authorities  as  evidence  for  use  m  a 

criminal  fariaL 


Probably  it  had  been  the  general 
Americui  opinion  for  some  time  be- 
fore tiie  year  1914  that  property  in  the 
hands  of  the  public  authorities,  to  be 
used  as  evidence  upon  a  criminal  trial, 
■could  not,  as  a  general  rule,  be  re- 
covered from  them  before  the  trial. 
There  was  at  the  same  time  a  widely 
held  opinion  that  the  competency  of 
evidence  was  not  affected  by  the  fact 
that  it  had  been  wrongfully  procured. 
Under  these  circumstances  most  of  the 
■comparatively  few  cases  on  the  sub- 
ject of  this  annotation  denied  the  re- 
covery of  the  property  as  a  matter  of 
course.  United  States  v.  Wilson 
(1908)  163  Fed.  338  (order  for  recdv- 
eiy  refused) ;  Mutual  Commission  & 
Stock  Co.  V.  Moore  (1898)  13  App.  D. 
C.  78  (replevin  suspended) ;  Smith  v. 
Jerome  (1905)  47  Misc.  22.  98  N.  Y. 
Supp.  202  (mandatory  injunction  de- 
nied) ;  Jones  v.  Pavey  (1901)  10  Pa. 
Dist.  R.  498  (writ  of  replevin 
quashed);  McDonald  v.  Weeks  (1911) 
2  Tenn.  C.  G.  A.  600  (replevin) ;  State 
«x  rel.  Murphy  v.  Brown  (1914)  88 


Wash.  100,  146  Pac.  69  (order  re^ 
fused). 

In  Smith  v.  Jerome  (1906)  47  Misc. 
22,  93  N.  Y.  Supp.  202,  supra,  where 
the  court  denied  a  mandatory  injunc- 
tion against  the  New  Yo^k  district  at- 
torney to  deliver  to  the  plaintiff  let- 
ters found  in  a  search  of  his  room  by 
the  police  of  Cincinnati  at  the  time  of 
his  arrest  there,  upon  a  charge  of  coU" 
spiracy,  and  which  were  seized  as 
tending  to  prove  him  guilty,  it  was 
said:  "The  police  have  the  power  and 
it  is  also  their  duty  to  search  the  per- 
son of  one  lawfully  arrested,  and  also 
the  room  or  place  in  which  he  is  ar- 
rested, and  also  any  other  place  to 
which  they  can  get  lawful  access,  for 
articles  that  may  be  used  in  evidence 
to  prove  the  charge  oq  which  he  is  ar- 
rested. We  have  no  statute  defining 
this  power  or  prescribing  this  duty, 
but  the  ends  of  justice  require  that 
they  should  exist,  and  they  have  been 
exercised  under  the  common  law  from 
time  immemorial.  The  authorities  on 
this  head  seem  to  be  few,  but  only 
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because  the  thing  has  seldom,  if  ever, 
been  questioned." 

In  Jones  v.  PaTey.(1901)  10  Pa. 
Dist.  R.  498,  supra,  in  quashing  a  writ 
of  replevin  for  the  recovery,  by  the 
accuser,  of  personal  property  found 
by  an  oflieer  on  the  person  arrested 
by  him  on  a  charge  of  its  larceny,  the 
court  observed  that  "the  administra- 
tion of  the  criminal  court  deems  that 
it  shall  retain  control  of  all  evidence 
tending  to  throw  light  on  the  criminal 
charge,  and  the  arresting  officer  is  the 
agent  of  the  criminal  court  in  retain- 
ing possession  of  the  alleged  stolen 
property  until  after  the  close  of  the 
prosecution." 

Where  the  sherifif  arrested  one  fight- 
ing with  the  town  marshal,  took  from 
him  a  pistol,  and  brought  him  before 
a  justice  who  issued  a  warrant  for  his 
arrest  for  unlawfully  carrying  a  pistol, 
it  was  held  that  the  person  arrested 
might  not  replevy  the  pistol  until  it 
was  no  longer  needed  for  evidentiary 
purposes.  McDonald  v.  Weeks  (1911) 
2  Tenn.  G.  G.  A.  600,  supra. 

In  Mutual  Gommission  &  Stock  Co. 
V.  Moore  (1898)  13  App.  D.  0.  78,  su- 
pra, the  court  suspended  the  execution 
of  the  writ  of  replevin  until  its  further 
order,  where  it  was  applied  for  by  a 
corporation,  composed  of  and  con- 
trolled by  persons  under  arrest  as  vio- 
lators of  the  law,  and  their  associ- 
ates, for  the  purpose  of  the  recovery 
of  personal'  property  seized  by  the 
police,  and  retained  for  evidence 
against  the  persons  arrested. 

In  United  States  v.  Wilson  (1908) 
163  Fed.  338,  supra,  the  defendant  be- 
ing arrested,  a  trunk  check  was  found 
on  his  person,  and  the  trunk  was  de- 
livered to  the  United  States  district 
attorney,  who  found  therein  certain 
papers  which  he  proposed  to  use  as 
evidence  against  the  defendant.  The 
court  refused  to  grant  the  defendant's 
motion  for  the  return  to  him  of  the 
trunk  and  the  contents,  which  he 
claimed  were  taken  by  an  unlawful 
search  and  beizure,  and  said:  "It  is 
evident  from  many  decisions  upon  the 
subject  that  upon  the  trial  of  an  ac- 
tion the  manner  of  obtaining  documen- 
tary evidence  or  specific  chattels  will 
not  be  looked  into,  and  any  objection 


because  of  trespass  will  be  overruled, 
unless  the  defendant  has  been  com* 
pelled  to  produce  papers  in  tiie 
case,  and  thus  testify  against  himself. 
.  .  .  Further,  property  found  upon 
the  defendant  or  in  his  immediate  pos- 
session at  the  time  of  his  arrest  has 
always  been  considered  properly  us- 
able as  evidence,  and  no  action  for 
trespass  will  lie  for  the  retention  of 
such  property  by  the  officers  of  tiie 
law,  for  the  purpose  of  using  that 
property  as  evidence." 

In  Stote  ex  rel.  Murphy  v.  Brown 
(1914)  83  Wash.  100,  146  Fac.  69,  aa- 
pra,  it  was  held  that  the  defendant, 
before  his  trial  for  bribery,  could  not 
compel  the  return  of  money  and  pa- 
pers  belonging  to  him  which  he  had 
voluntarily  surrendered  to  the  oflker 
making  the  arrest,  upon  the  latter's 
statement  that  he  desired  these  arti- 
cles for  use  as  evidence  at  the  trial. 

In  Simpson  v.  St.  John  (1883)  9S 
N.  Y.  363,  pawnbrokers  were  not  al- 
lowed an  order  of  arrest  of  the  police 
property  clerk  for  failure  to  deliver 
up  personal  property  on  a  requiaitios 
in  claim  and  delivery,  as  the  clerk  held 
it  as  the  agent  of  the  criminal  court 
pending  the  prosecution  of  a  person 
for  obtaining  such  property  under 
false  pretenses,  and  it  was  in  the  cus- 
tody of  the  law;  and,  said  the  court, 
"cannot  be  taken  away  until  that  cus- 
tody is  ended  by  a  conviction  or  ac- 
quittal, or  by  an  order  of  the  magis- 
trate permitting  its  surrender  to  the 
owner.  .  .  .  The  provisions  of  the 
Revised  Statutes  upon  the  subject  are 
superseded  by  those  of  the  Code  of 
Criminal  Procedure.  §§  685,  686,  etc. 
Property  alleged  to  have  been  stol^ 
which  comes  into  the  custody  of  a 
peace  officer,  must  be  held  subject  to 
the  order  of  the  examining  magistrate. 
The  latter  may  order  its  restoration  to 
the  owner  upon  proof  of  title  and  pay- 
ment of  expenses  of  its  preservation, 
unless  its  temporary  retention  be 
deemed  necessary  in  furtherance  of 
justice.  Such  order  'entitled  the  own- 
er to  demand  and  receive  the  property.' 
Under  these 'provisions  it  is  apparent 
that,  pending  a  prosecution  of  the 
criminal,  the  stolen  property  in  the 
custody  of  an  officer  is  in  the  costody 
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of  the  court  The  magistrate  may  or- 
der a  return  to  the  owner,  deeming  its 
retention  until  a  trial  unnecessary,  but 
a  he  makes  no  such  order,  the  reten- 
tion  of  the  property  must  be  deemed 
necessary  to  the  purposes  of. public 
justice  until,  b^  a  conviction  or  ae- 
qoittal,  the  necessity  is  ended." 

In  one  or  two  cases,  however,  the 
recovery  was  allowed  on  the  ground 
that  the  constitutional  rights  of  the 
accused  had  been  violated. 

Thus,  in  United  States  v.  Mounday 
(1913)  208  Fed.  ,  186,  where  the  mar- 
^al  who  arrested  the  defendants  on  a 
charge  of  using  the  mails  to  defraud 
was  accompanied  by  postoffice  inspec- 
tors, and  the  latter,  after  the  arrest, 
without  a  warrant,  searched  the  office 
of  the  defendants  and  took  possession 
of  certain  letters  and  documents,  it 
was  held,  on  a  motion  for  their  return, 
that  the  constitutional  rights  of 
the  defendants  against  unreasonahle 
searches  and  seizures  had  been  vio- 
lated; that  the  papers  so  soeured  could 
not  be  used  as  evidence  against  the 
defendants,  either  before  the  grand 
jury  or  at  the  trial ;  and  that  the  de' 
fendants  were  entitled  to  their  return, 
even  though  they  contained  matters 
material  to  the  prosecution. 

In  United  States  v.  McHie  (1912) 
194  Fed.  894,  where  the  arrest  was  un- 
lawful, being  without  a  warrant,  it 
was  held  that  the  seizure  in  connec- 
tion therewith  was  on  this  ground 
illegal,  and  that  an  order  would  be 
made  for  the  return  of  the  property, 
which  included  books  and  papers,  the 
court  distinguishing  causes  where 
tiiere  had  been  a  seixure  on  a  valid 
arrest  under  a  warrant.  But  the  court 
later,  and  apparently  before  their  sur- 
render, impounded  the  books  and  pa- 
pers for  the  trial.  (1912)  196  Fed. 
686. 

BmsmC  aasM. 

In  Weeks  v.  United  States  (1914) 
232  U.  S.  383,  58  L.  ed.  652,  L,R.A. 
1915B,  884,  34  Sup.  Ct.  Rep.  341,  Ann. 
Cas.  1915C,  1177,  it  was  held  that  one 
indicted  for  using  the  mails  for  the 
purpose  of  transporting  coupons  or 
tickets  representing  chances  or  shares 
in  a  lottery  or  gift  enterprise  is  en= 
titled  to  an  order  for  the  return  to 


him  of  papers  and  articles  taken  from 
his  house  in  his  absence  by  officersr 
without  a  search  warranty  although 
they  tend  to  show  his  guilt.  This  case 
does  not  hold  that  one  who  has  not 
applied  for  the  return  of  his  property 
before  the  trial  may  object  to  the  ad- 
mission of  tiie  same  when  offered  in 
evidence,  on  the  ground  that  it  was 
{llegally  procured.  [But  see  Gouled  v. 
United  States  and  Amos  v.  United 
States  (U.  S.  Adv.  Ops.  1920-21,  pp. 
311,  316)  —  U.  S.  — ,  65  L.  ed.  — ,  41 
Sup.  Ct.  Rep.  — .] 

And  in  United  States  v.  Friedberg 
(1916)  233  Fed.  313,  it  was  held  that 
ihe  court  will  order  the  return  of  pa- 
pers seized  by  internal  revenue  officers 
acting  clearly  beyond  the  authority  of 
the  warrant,  without  authority  of  law,, 
and  in  violation  of  the  petitioner's  con- 
stitutional rights.  "The  exigency  of 
necessity  for  obtaining  evidence  in  a 
particular  case  does  not  justify  the 
tendency  which  has  grown  up  to  pro-' 
ceed  by  *raid'  of  the  house  and  prop- 
erty of  a  supposed  offender,  rather 
than  by  the  orderly  process  provided 
by  law  and  guaranteed  by  l^e  (Consti- 
tution." 

But  in  United  States  v.  Maresca 
(1920)  266  Fed.  713,  the  court  refused 
to  direct  the  United  States  district  at- 
torney to  return  to  the  accused  a  book 
of  a  company,  which  tHe  court  said  h» 
"was  cheated  into  giving  up'*  to  an 
officer  whose  search  warrant  did  not 
cover  the  place  where  the  book  was. 

In  State  v.  Mansert  (1915)  88  N.  J. 
L.  286,  L.R.A.1916C,  1014,  95  Atl.  991, 
it  was  held  that  the  court  properly 
denied  application  of  one  accused  of 
keeping  a  disorderly  house  for  the  re- 
turn of  the  register  and  cash  book  of 
the  house,  which  was  used  as  a  hotel. 
Th3  accused  was  arrested  under  a  war- 
rant in  the  hotel  office,  where  the  said 
books  lay  upon  the  counter  and  were 
takoa  by  the  officer  without  a  search 
warrant  at  the  time  of  making  such 
arrest.  The  Constitution  of  New  Jer- 
sey contained  a  clause  against  unrea- 
sonable searches  and  seizures,  which,, 
it  was  held,  was  not  violated.  The 
court  distinguished  the  Weeks  C^se» 
stating  t^at  there  the  marshal,  in  the 
absence  of  the  defendant  "broke  open 
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the  door  of  his  house"  without  war- 
rant, and  seized  books  and  papers. 
(It  does  not  appear  in  the  Weeks  Case 
that  the  marshal  "broke  open  the 
door/*) 

It  will  be  seen  that  it  is  held  In  the 
reported  case  (Azpakren  v.  Febrel, 
ante,  B7S)  that  intoxicating  liquors 
taken  by  officers  from  the  plaintiff 
when  arresting  him  for  the  crime 
of  having  intoxicating  liquors  in 
a  public  road,  which  liquors  are  de- 
tained to  be  offered  as  evidence 
against  the  plaintiff  on  his  criminal 
trial,  may  not  be  recovered  in  an  ac- 
tion of  claim  and  delivery  by  the  plain- 
tiff  before  such  criminal  trial,  as  such 
property  is  in  the  custody  of  the  law, 
and  that  any  claim  that  the  liquors 
were  obtained  and  are  held  in  viola- 
tion of  the  law,  without  a  warrant  for 
the  arrest  or  the  taking,  might  prop- 
erly be  presented  when  the  liquors 
were  offered  in  evidence. 

Xlmits  of  the  doot^ne. 

The  public  authorities  will  hot  be 
allowed  to  retain  property  having  no 
relation  to  the  charge  against  the 
prisoner.  See,  in  illustration:  Brent 
v.  Beck  (1838)  5  Cranch,  C.  C.  461, 
Fed.  Gas.  No.  1,835;  Ex  parte  Craig 
(1827)  4  Wash.  C.  C.  710,  Fed.  Gas. 
No.  3,321;  Wise  v.  Mills  (1911)  110 
G.  G.  A.  563,  189  Fed.  583  (contempt 
proceedings  on  disobedience  of  order 
reported  (1911)  185  Fed.  318)  writ  of 
error  and  appeal  dismissed  in  (1911) 
220  U.  S.  649,  66  I^.  ed.  679,  31  Sup. 
Ct.  Rep.  597;  Rex  v.  Barnett  (1829) 
2  Car.  &  P.  (Eng.)  600;  Rex  v.  Bur- 
gess (1836)  7  Gar.  &  P.  (Eng.)  488; 
Rex  V.  Kinsey  (1836)  7  Car.  &  P. 
(Eng.)  447;  Rex  v.  Bass  (1849)  2  Car. 
&  E.  (Eng.)  822;  Reg.  v.  Harris  (1881) 
1  B.  C.  pt  1  p.  266.  See  also  Rex  t. 
Rooney  (1836)  7  Car.  &  P.  (Eng.)  515. 

The  court  refused  to  quash  a  writ 
of  replevin  against  a  constable  who, 
having  a  warrant  to  arrest  a  man  up' 
on  a  charge  of  forgery,  searched  his 
trunk  and,  finding  therein  some  arti- 
cles which  be  suspected  were  stolen, 
took  them  into  his  custody.  Cranch, 
Ch.  J.,  observed  that  "the  proper^ 
did  not  appear  to  have  been  in  tiie 
custody  of  the  law.    Mr.  Beck  may 


have  done  right  in  taking  the  goods, 
but  having  no  warrant  therefor,  or 
to  arrest  Henderson  for  theft,  his  cus- 
tody was  not  the  custody  of  the  law, 
so  as  to  make  it  any  contempt  of  tiiis 
court,  or  of  any  court,  to-  replevy 
them."   Brent  t.  Beck  (Fed.)  supra. 

It  may  be  noted  that  in  Thatcher  v. 
Weeks  (1887)  79  Me.  647,  11  AtL  599 
(trover)  it  was  held  that  an  officer  who 
had  arrested  a  man  for  beating  a  drum 
upon  a  street,  contrary  to  a  city  ordi- 
nance, had  no  right  to  retain  the  drum, 
although  he  had  occasion  to  believe 
that  it  would  again  be  used  illegally, 
where  there  was  no  pretense  that  the 
drum  was  needed  for  evidence. 

In  Moreno  v.  Ago  Chi  (1909)  12 
Philippine,  439,  the  issue  was  wheth- 
er money  not  connected  with  the 
crime,  taken  by  an  officer  at  the  time 
of  the  arrest  from  the  person  of 
the  accused,  and  deposited  in  court, 
should,  after  the  trial,  be  returned  to 
the  defendant,  or  paid  to  the  attorney 
who  defended  him,  to  satisify  the  at- 
torney's claim  for  services.  But  in 
holding  that  the  mOney  should  be  re- 
turned to  the  defendant,  the  court,  re- 
garding the  power  of  the  officer  to 
search  and  seize  articles  at  the  time  of 
making  an  arrest,  stated:  "An  of- 
ficer nuking  an  arrest  may  take  from 
the  person  arrested  any  money  or 
property  found  upon  his  person  whidi 
was  used  in  the  commission  of  the 
crime,  or  which  might  furnish  the 
prisoner  with  the  means  of  committin; 
violence  or  of  escaping,  or  which  may 
be  used  evidence  fn  the  trial  of  ttie 
cause;  but  there  is  very  serious  doubt 
whether  an  officer  making  an  arrest 
has  the  right  to  take  from  the  defend- 
ant any  property  found  upon  his  per- 
son, unless  for  some  reasons  just  men- 
tioned. .  .  .  Unless  some  of  these 
special  reasons  exist,  the  officer  should 
not  deprive  the  defendant  of  the  pos- 
session of  his  property.  ...  To 
deprive  the  defendant  of  his  money  or 
property  under  other  circumstances 
than  those  mentioned  above  is  to  de- 
prive him,  perhaps,  of  the  lawful 
means  of  defense." 

pyyrty  talnm  fcom  a  tkM  p«mm. 

The  police  were  enjoined  from  open- 
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\ns  the  petitioner's  safe,  or  interfer- 
ing  with  his  possession  of  it,  when 
they  had  seized  it  on  a  warrant  against 
a  tiiird  person  on  the  ground  that  ,  it 
might  contain  evidence  against  the 
latter.  Owens  v.  Way  (1914)  141  Ga. 
796,  L.R.A.1915E,  399,  82  S.  E.  132, 
Ann.  Cas.  1915C,  963. 

In  Newberry  v.  Carpenter  (1895) 
107  Mich.  567,  31  L.R.A.  163,  61  Am. 
St.  Rep.  346,  66  N.  W.  630,  the  court 
granted  a  mandamus  compelling  a 
judge  to  vacate  an  order  depriving 
complainant  of  the  possession  and 
power  of  control  over  a  certain  boiler 
and  some  machinery  owned  by  her, 
but  in  possession  of  the  public  au- 
thorities for  the  purpose  of  use  in  con- 
nection with  a  criminal  prosecution  of 
an  engineer,  on  the  ground  that  the 
constitutional  protection  against  un- 
reasonable seizures  is  violated  by  en- 
tering a  private  inclosure  and  taking 
away  from  the  possession  of  the  own- 
er, under  order  of  court,  a  wrecked 
boiler,  engine,  and  other  materials, 
for  use  as  exhibits  on  a  prosecution  of 
another  person  for  criminal  negligence 
in  causing  the  explosion  of  the  boiler. 

But  in  Spalding  v.  Preston  (1848) 
21  Vt  9,  50  Am.  Dec.  68.  it  was  held 
that  the  plaintiff  could  not  recover,  in 
an  action  of  trover  against  the  sheriff 
for  pieces  of  German  silver  of  the  pre- 
cise size  and  thickness  of  Mexican  dol- 
lars, and  made  in  that  form  for  the 
purpose  of  being  stamped  and  nulled 
into  counterfeit  coin  of  that  descrip- 
tion, which  were  taken  by  the  sheriff 
from  a  third  party  who  was  indicted,' 
and  detained  for  the  double  purpose 
of  being  used  as  evidence  upon  the 
trial,  and  also  of  preventing  their  be- 
ing put  in  circulation.  See  also  Jones 
V.  Pavey  (1901)  10  Pa,  Dist.  R.  498, 
in  the  early  part  of  this  annotation. 

In  Good  V.  Police  Comrs.  (1920)  — 
Md.  — ,  —  A.L.R.  — ,  112  Atl.  294,  it 
was  held  that  a  claimant  could  not 
maintain  replevin  against  police  com- 
aissionerB  to  recover  an  automobile 


taken  from  the  possessfoh  of  a  third 
party  (who  renounced  all  rights  there- 
to), where  the  cur  was  to  be  used  as 
evidence  in  an  effort  to  convict  certain 
third  parties  of  the  erhne  of  larceny 
for  the  theft  of  the  same. 

UitceUaneons. 

Where  a  horse,  taken  possession  of 
by  a  constable  when  he  arrested  the 
defendant  for  its  larceny,  was  given 
up  to  the  defendant  under  a  court  or- 
der on  his  giving  a  bond,  the  order 
expressly  declaring  that  the  right  of 
the  true  owner  to  maintain  replevin 
for  the  property  should  not  be  im- 
paired thereby,  it  was  held  that  the 
property  was  not  in  custody  of  the  law 
and  that  the  true  owner  might  replevy 
it.  Byrne  v.  Byrne  (1895)  89  Wis. 
669,  62  N.  W.  413. 

It  may  be  noted  that  where  a  pris- 
oner arrested  for  fraudulently  obtain- 
ing goods  on  credit  moved  for  a  return 
of  money  taken  from  him  on  his  arrest, 
and  which  had  been  attached  and  gar- 
nished, it  was  held  that  an  officer  may 
be  garnished  for  money  which  he  has 
taken  from  the  debtfir  under  arrest, 
where  a  statute  makes  property  in  his 
hands  subject  to  legal  process,  if  the 
arrest  was  made  In  good  faith  and 
there  is  probable  ground  for  believing 
the  money  to  be  connected  with  the 
offense,  or  useful  as  evidence  on  the 
trial  of  the  prisoner.  Ex  parte  Hum 
(1891)  92  Ala.  102,  13  L.RJ^  120,  26 
Am.  St  Rep.  23,  9  So.  615. 

(Sometimes  the  statute  provides 
that  the  person  in  whose  possession 
are  found  goods  which  it  is  suspected 
have  been  stolen  may  give  security  to 
produce  the  same  at  the  trial.  See 
Com.  V.  Thompson  (1900)  24  Pa.  Co. 
Ct.  179.) 

While  it  is  not  intended  to  include 
cases  arising  after  the  trial,  reference 
may  be  made,  in  that  connection,  to 
United  States  v.  Parker  (1908)  16& 
Fed.  137,  and  Lynch  v.  St.  John  (1878) 
8  Daly  (N.  Y.)  142.  B.  B.  B. 
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V. 

PARKERSBURG  &  MARIETTA  SAND  COMPANY, 
Vntted  atatea  OirtmU  Court  of  Appeals,  Fourth  Circuit— Maw  l»t  1990, 

(266  Fed.  283.) 

Evidence  —  burden  of  proof  —  fault  of  bailee. 

1.  The  burden  of  establishing  fault  on  the  part  of  a  bailee  for  hire  for 
loss  of  the  bailment  is  upon  the  bailor,  and  the  burden  of  proof  never 
shifts  to  the  bailee,  although  at  some  stages  of  the  trial  it  may  be  his  doty 
to  go  forward  with  the  evidence. 

iSee  note  on  this  question  beginning  on  page  690.] 

Shipping  —  liability  of  hirer  for  loss    swerable  for  its  loss  or  injury  which 
of  boat.  happens  without  his  fault. 

2.  The  hirer  of  a  boat  is  not  an-       [See  24  R.  C.  L.  1106.  1106.] 


Error  to  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  West  Virginia  (Keller,  J.)  to  review  a  iudgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the  value  of  a  boat  alleged  to  have 
been  negligently  lost  by  defendants,  and  the  unpaid  balance  of  the  agreed 

rental  of  said  boat.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Argued  before  Fritchard  and  Knapp,     Y.  260,  31  Am.  Rep.  467;  Memphis  & 


Circuit  Judges,  and  Rose,  District 
Judge. 

Messrs.  Charles  H.  Stephens,  Jr., 
and  Fitzpatrick,  Campbell,  Brown,  & 
Davis,  for  plaintiifs  in  error: 

Defendants'  agreement  to  return 
the  derrick  boat  to  plaintiff  at  Park- 
ersburg,  in  as  good  condition  as  the 
day  received,  less  the  usual  wear  and 
tear,  is  no  more  than  what  the  law  im- 
plies in  any  ordinary  contract  of  bail- 
ment. 

Mulvaney  v.  King  Paint  Mfg.  Co. 
167  C.  C.  A.  642,  266  Fed.  612;  Ames 
V,  Belden,  17  Barb.  613;  Young  v. 
Leary,  135  N.  Y.  669,  32  N.  E.  607. 

The  court  erred  in  its  charge  on  the 
burden  of  proof. 

Sullivan  v.  Capital  Traction  Co.  34 
App.  D.  C.  858;  Cox  v.  Aberdeen  &  A. 
R.  Co.  149  N.  C.  117.  62  S.  E.  884; 
Hughes  V.  Atlantic  City  &  S.  R.  Co.  85 
N.  J.  L.  212,  L.K.A.1916A.  927,  89  Atl. 
769;  Fo38  v.  McRae,  105  Me.  140,  73 
Atl.  827;  Klunk  v.  Hocking  Valley  R. 
Co.  74  Ohio  St.  125,  77  N.  E.  752,  20 
Am.  Neg.  Rep.  176;  Vischer  v.  North 
Western  Elev.  R.  Co.  256  111.  572,  IDO 
N.  E.  270;  Southern  R.  Co.  v.  Prescott, 
240  U.  S.  632,  60  L.  ed.  836,  36  Sup. 
Ct  Rep.  469;  Clafln  v.  Meyer,  76  N. 


R.  Co.  V.  Reeves,  10  Wall.  176,  19  L 
ed.  909 ;  Western  Transp.  Co.  v.  Down- 
er, 11  Wall.  129,  20  L.  ed.  160;  Cau  v. 
Texas  &  P.  R.  Co.  194  U.  S.  427,  48  L 
ed.  1053,  24  Sup.  Ct.  Rep.  663,  16  Am. 
Neg.  Rep.  659 ;  Sweeney  v.  Erving.  228 
U.  S.  233,  67  L.  ed.  815,  33  Sup.  Ct. 
Rep.  416,  Ann.  Cas.  1914D,  906;  Pacif- 
ic Mail  S.  S.  Co.  V.  Panama  R.  Co.  163 
C.  C.  A.  625,  251  Fed.  449;  United 
Metals  Selling  Co.  v.  Pryor,  155  C.  C. 
A.  621,  243  Fed.  91 ;  Washburn-Crosby 
Co.  V.  Johnston,  60  C.  C.  A.  187,  125 
Fed.  273;  Willett  v.  Rich,  142  Mass. 
356,  56  Am.  Rep.  684,  7  N.  E.  776; 
Hunter  v.  Ricke  Bros.  127  Iowa,  108. 
102  N.  W.  826,  18  Am.  Neg.  Rep.  68; 
Standard  Marine  Ins.  Co.  v.  Traders* 
Compress  Co.  46  Okla.  356.  148  Fac. 
1019;  Stewart  v.  Stone,  127  N.  Y.  500, 
14  L.R.A.  215,  28  N.  E.  595;  Knights 
V.  Piella,  111  Mich.  9,  66  Am.  St.  Rep. 
875.  69  N.  W.  92;  Sanford  v.  Kimball. 
106  Me.  355,  138  Am.  St.  Rep.  345,  76 
Atl.  890;  Hughes  v.  Atlantic  City  k 
S.  R.  Co.  85  N.  J.  L.  212,  L.RA.1916A. 
927,  89  Atl.  769. 

Where  the  duty  of  establishing  neg- 
ligence is  on  the  plaintiff,  the  plaintiff 
must  also  show  that  such  negligeue 
was  a  proximate  cause. 
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Darby  Candy  Co.  v.  Hoffberger,  111 
Jld.  84,  73  Atl.  565;  1  Thomp.  Neg. 
146. 

Messrs.  Holt,  Duncan,  &  Holt,  for 
defendant  in  error: 

There  is  nothing  misleading  or  erro- 
neous in  the  charge  of  the  court  upon 
the  subject  of  the  burden  of  proof. 

Southern  R.  Co.  v.  Prescott,  240  U. 
S.  632,  60  L.  ed.  836,  36  Sup.  Ct.  Rep. 
469;  Higman  v.  Camody,  112  Ala.  267, 
€7  Am.  St.  Rep.  33.  20  So.  480;  Fleisch- 
man  v.  Southern  R.  Co.  76  S.  C.  237,  9 
L.R.A.(N.S.)  519,  56  S.  E.  974;  Cumins 
V.  Wood,  44  111.  416,  92  Am,  Dec.  189; 
Bennett  v.  O'Brien,  37  111.  250,  1  Am. 
Neg.  Cas.  622;  Burlingame  v.  Horne, 
30  III.  App.  330,  1  Am.  Neg.  Rep.  621; 
Apczynski  v.  Butkiewicz,  140  111.  App. 
375;  Southern  R.  Co.  v.  Aldredge,  142 
Ala.  868,  38  So.  805;  Travelers  Indem- 
nity Co.  V.  Fawkes,  120  Minn.  353.  45 
I*R.A.(N.S.)  331,  139  N,  W.  703;  Pow- 
ers V.  Jughardt,  101  App.  Div.  53,  91 
N.  Y.  Supp.  556;  Selesky  v.  Vollmer, 
107  App.  Div.  300.  95  N.  Y.  Supp.  130; 
Snell  V.  Cornwell,  93  App.  Div.  136,  87 
JI.  Y.  Supp.  1 ;  Harms  v.  New  York,  69 
Mise.  815,  125  N.  Y.  Supp.  477;  Wint- 
ringham  v.  Hayes,  144  N.  Y.  1,  43  Am. 
St  Rep.  725,  38  N.  E.  999;  Dalton  v. 
Redemeyer,  154  Mo.  App.  190,  133  S. 
W.  183;  Shropshire  v.  Sidebottom,  30 
Mont  406,  76  Pac.  941;  Davis  v.  A.  0. 
Taylor  &  Son,  92  Neb,  769,  139  N.  W. 
687;  Hildebrand  v.  Carroll,  106  Wis. 
824,  80  Am.  St.  Rep.  29.  82  N.  W.  145; 
3  Am.  &  Eng.  Enc.  Law,  2d  ed.  750; 
«  Cyc.  217;  The  Genesaee,  70  C.  C.  A. 
€73,  138  Fed.  649;  Swenson  v.  Snare 
A  T.  Co.  87  C.  C.  A.  443,  160  Fed.  459; 
United  States  v.  Denver  &  R.  G.  R.  Co. 
191  U.  S.  84.  48  L.  ed.  106.  24  Sup.  Gt 
Rep.  33;  Chicopee  Bank  v.  Seventh 
Nat  Bank,  8  Wall.  641,  19  L.  ed.  422. 

Knapp,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

Plaintiffs  in  error,  defendants  be- 
low, leased  from  defendant  in  error, 
plaUttiff  below,  a  certain  derrick 
l>oat  for  the  term  from  August  11, 
1917,  to  the  81st  of  December  of 
■that  year,  when  it  was  to  be  re- 
turned to  the  lessor  at  Parkersburg, 
West  Virginia,  "in  as  good  condition 
as  the  day  received,  less  the  usual 
wear  and  tear."  The  boat  was  duly 
delivered  to  the  leasees,  who  used 
the  same  in  their  lumber  business 
at  Brent,  on  the  Kentucky  side  of  the 
Ohio  river,  some  10  miles  above 


Cincinnati.  Early  in  December  the 
river  was  frozen  over,  and  defend- 
ants tied  the  boat  to  the  shore.  The 
cold  weather  continued  with  extreme 
severity  for  two  months  or  more,  ex- 
cept for  a  few  days  around  Christ- . 
mas.  Twice  the  boat  was  forced 
from  its  moorings  by  the  moving  ice, 
first  for  about  150  feet,  later  for  a 
mile  or  so,  and  each  time  again  se- 
cured. In  February,  1918,  when  the 
ice  gorge  broke  up,  the  boat  was 
carried  down  the  river  and  became 
a  total  loss. 

Plaintiff  brought  this  suit  to  re- 
cover the  value  of  the  boat  and  an 
unpaid  balance  of  the  agreed  rental. 
The  latter  item  is  not  in  dispute. 
Whether  defendants  are  liable  for 
the  value  of  the  boat  depends  upon 
whether  it  was  lost  through  any  neg- 
ligence on  their  part.  As  this  was 
clearly  a  question  of  fact  for  the 
jury,  the  verdict  in  favor  of  plaintiff 
should  stand,  if  the  trial  court  was 
ri^t  in  its  ruling  on  the  burden  of 
proof.  In  the  course  of  his  instruc- 
tions to  the  jury  the  learned  judge 
repeatedly  stated  that  the  burden  of 
proof,  on  the  issue  of  negligence, 
was  cast  upon  the  defendants.  For 
example,  in  the  earlier  part  of  the 
charge  it  was  said :  "The  failure  to 
return,  I  say.  creates  a  presumption 
of  negligence,  and  therefore  upon 
a  charge  of  that  kind  the  burden  to 
show  that  the  defendant  was  not  in 
default  shifts  to  him.  Now,  he  can 
meet  that  by  proof  of  due  care  on 
his  part  in  all  the  contingencies  that 
arose  while  the  boat  was  in  his  pos- 
session. That  matter  has  been  tes- 
tified about,  and  argued  about,  and 
it  is  for  you,  throughout  all  the  cir- 
cumstances shown  in  this  case,  to  de- 
termine whether  that  burden  that 
was  upon  the  defendant  has  been> 
met." 

And  in  the  elosing  statement,  the 
last  word  before  the  jury  retired, 
they  were  again  told:  "Now,  as  I 
have  said,  it  is  the  duty  of  the  plain- 
tiff to  ptove  his  case  by  a  preponder- 
ance of  the  evidence;  but  I  have 
charged  you,  and  I  repeat  that 
charge,  that  upon  the  admitted  facts 
the  plaintiff  starts  out,  having 
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proved  the  loss  of  the  boat,  with  a 
presumption  that  it  was  negligently 
lost,  and  it  is  for  the  defendants  to 
show  t^at  it  was  not  negligently  lost, 
and  that,  as  I  say,  shifts  the  burden 
,  upon  that  issue." 

There  appears  to  be  some  confu- 
sion of  thought  and  some  conflict  of 
authority,  particularly  in  the  earlier 
decisions,  because  of  the  double 
meaning  of  the  phrase  "burden  of 
proof."  Primarily  it  means  the  duty 
resting  on  one  party  or  the  other, 
usually  the  party  having  the  affirma- 
tive, to  establish  by  preponderance 
of  evidence  a  proposition  essential  to 
the  maintenance  of  the  action.  In 
this  sense  the  burden  of  proof  never 
shifts  or  changes,  but  remains  from 
first  to  last  where  it  is  placed  by  the 
pleadings  or  the  substantive  law  of 
the  case.  Sometimes,  however,  the 
phrase  is  used  to  describe  the  duty 
of  going  forward  with  the  evidence 
during  the  progress  of  the  trial. 
The  plaintiff  may  offer  sufficient 
proof  to  make  a  prima  facie  case,  or 
he  may  be  aided  by  a  presumption 
of  law,  which,  if  nothing  further 
appeared,  would  entitle  him  to  a  ver- 
dict; and  when  this  happens  the  bur- 
den of  meeting  the  prima  facie  case 
devolves  on  the  defendant.  Thus, 
the  duty  of  "going  forward" — that 
is,  the  necessity  of  producing  fur- 
ther evidence — ^may  shift  back  and 
forth  as  the  trial  proceeds.  But 
when  all  the  proofs  are  in,  and  the 
case  is  ready  for  submission  to  the 
jury,  the  question  of  whose  duty  it 
was  to  go  forward  with  the  evidence 
at  any  turn  of  the  trial  practically 
disappears ;  and  the  more  important 
question  arises  as  to  which  party  has 
the  burden  of  establishing  by  the 
greater  weight  of  evidence  the 
proposition  in  dispute ;  or,  to  use  the 
expressive  language  of  Professor 
Wigmore,  which  party  takes  the  risk 
of  nonpersuasion. 

This  distinction  bears  directly  on 
the  ruling  under  review.  A  bailee 
for  hire  is  not  an  insurer  ■  of  the 
property  placed  in  his  possession, 

sutppi.*-.  cannot  be  held 

iimbiiitr  of  iiirep  to  answsr  if  it  be 
*o,       o.  bo...  damaged 

'without  his  fault.  He  contracts  to 


take  ordinary  care  of  the  property, 
and  is  liable  only  for  loss  occasioned 
by  his  own  negligence.  Hence  the 
essential  element  of  a  bailor's  cause 
of  action,  the  fact  to  be  established 
by  him,  is  negligence  on  the  part  (Mt 
the  bailee.  On  that  Evweaee— 
issue  the  burden  of  bnrdm  of  piwtt 
proof  rests  all  the  "•"•^ 
while  on  the  plaintiff,  and  at  ii» 
stage  of  the  trial  can  it  be  passed 
over  to  the  defendant.  T^ue,  it  is 
often  said  that  when  the  plaintiff 
proves  delivery  of  the  property  to 
the  defendant,  and  that  it  has  not 
been  returned  as  agreed,  the  burden 
of  proof  shifts  to  the  other  side. 
These  facta  may  make  a  prima  facie 
case,  or,  as  the  court  below  puts  it, 
give  rise  to  a  presumption  of  negli- 
gence; but,  whatever  the  form  of 
expression,  the  meaning  is  always 
the  same,  namely,  that  it  then  be- 
comes the  defendant's  duty  to  go  for- 
ward with  the  evidence  and  explain 
how  the  damage  occurred.  And  this 
is  entirely  reasonable,  for  presum* 
ably  the  facts  in  that  regard  are 
within  his  knowledge.  But  when 
this  has  been  done,  and  especially  if 
it  be  shown  that  the  loss  resulted 
from  a  cause  consistent  with  due 
care  on  his  part,  the  duty  of  going 
forward  has  been  met  and  the  prima 
facie  case  overcome;  and  for  the 
reason  that  the  right  of  recovery  in 
such  case  depends  upon  whether  or 
not  the  defendant  was  negligent, 
and  on  that  issue,  as  already  said, 
the  burden  throughout  is  on  the 
plaintiff. 

And  this  has  long  been  the  settled 
rule  of  law.  In  Memphis  &  G.  R.  Go. 
V.  Reeves.  10  Wall.  176,  190,  19  L. 
ed.  909,  913,  which  was  an  action 
against  a  carrier  for  damage  to 
goods,  and  in  which  the  defendant 
claimed  that  the  damage  was  caused 
by  an  extraordinary  flood,  the  Su- 
preme Court  said :  "It  is  not  neces- 
sary for  him  [defendant]  to  prove 
that  the  cause  was  such  as  releases 
him,  and  then  to  prove  affirmatively 
that  he  did  not  contribute  to  it.  If^ 
after  he  has  excused  himself  hy 
showing  the  presence  of  the  over- 
powering cause,  it  is  charged  that 
his  negligence  contributed  to  the 
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proof  of  this  must  come    showing  a  destruction  or  loss  from 


loss,  the 

from  those  who  assert  or  rely  on  it.' 

Again,  in  Western  Transp.  Co.  v. 
Downer,  11  Wall.  129,  133,  134,  20 
L.  ed.  1 60,  161,  als9  an  action 
against,  a  carrier  on  a  bill  of  lading 
which  exempted  losses  occasioned 
by  perils  of  navigation,  it  was  said : 
"if  the  danger  might  have  been  thus 
avoided,  it  is  plain  that  the  loss 
diould  be  attributed  to  the  negli- 
gence and  inattention  of  the  com- 
pany, and  it  should  be  held  liable, 
notwithstanding  the  exception  in  the 
bill  pf  lading.  The  burden  of  es- 
tablishing such  negligence  and  inat- 
tention rested  with  the  plaintiff,  but 
the  court  refused  an  instruction  to 
the  jury  to  that  effect,  prayed  by  the 
defendant,  and  instructed  them  that 
it  was  the  duty  of  the  defendant  to 
show  that  it  had  not  been  guilty  of 
negligence.  In  this  respect  the  court 
erred." 

In  the  recent  case  of  Southern  R. 
Co.  V.  Prescott,  240  U.  S.  632,  60  L. 
ed.  836,  36  Sup.  Ct  Rep.  469,  which 
seems  directly  in  point  and  control- 
ling of  the  case  at  bar,  the  ruling  is 
as  follows :  "The  railway  company 
was,  therefore,  liable  only  in  case  of 
negligence.  The  plaintiff,  asserting 
neglect,  had  the  burden  of  establish- 
ing it  This  burden  did  not  shift. 
As  it  is  the  duty  of  the  warehouse- 
man to  deliver  upon  proper  demand, 
his  failure  to  do  so,  without  excuse, 
has  been  regarded  as  making  a 
prima  facie  case  of  negligence.  If, 
however,  it  appears  that  the  loss  is 
due  to  fire,  that  fact  in  itself,  in  the 
absence  of  circumstances  permitting 
the  inference  of  lack  of  reasonable 
precautions,  does  not  suffice  to  show 
nes^ect,  and  the  plaintiff,  having  the 
afllnnative  of  the  issue,  must  go  for- 
ward with  the  evidence.** 

A  pertinent  statement  of  the  law 
is  found  in  Claflin  v.  Meyer,  75  N. 
Y.  260,  31  Am.  Rep.  467,  cited  with 
approval  in  the  Prescott  Case, 
supra:  "It  will  be  seen,  as  the  re- 
sist of  these  authorities,  that  the 
burden  is  ordinarily  upon  the  plain- 
tiff alleging  negligence  to  prove  it 
against  a  warehouseman,  who  ac- 
counts for  his  failure  to  deliver  by 

11  A.L.R^4. 


fire  or  theft.  It  is  not,  of  course, 
intended  to  hold  that  a  warehouse- 
man, refusing  to  deliver  goods,  can 
impose  any  necessity  of  proof  upon 
the  owner  by  merely  alleging  as  an 
excuse  that  they  have  been  stolen  or 
burned.  These  facts  must  appear  or 
be  proved  with  reasonable  certainty. 
Nor  do  we  concur  in  the  view  that 
there  is  in  these  cases  any  real  'shift- 
ing* of  the  burden  of  proof.  The 
warehouseman,  in  the  absence  of 
bad  faith,  is  only  liable  for  negli- 
gence. The  plaintiff  must  in  all 
cases,  suing  him  for  the  loss  of 
goods,  allege  negligence  and  prove 
negligence.  This  burden  is  never 
shifted  from  him." 

To  the  same  effect  is  Willett  v. 
Rich,  142  Mass.  356,  56  Am.  Rep, 
684,  7  E.  776,  in  which  the  court 
says :  "As  the  only  contract  of  the 
warehouseman  is  that  he  will  use 
due  care  in  keeping  the  property, 
and  deliver  it  on  demand,  if,  after 
using  due  care,  he  shall  have  it  in 
his  possession,  a  plaintiff  must  show 
a  breach  of  this  contract  to  entitle 
him  to  recover,  either  in  contract  or 
tort.  We  do  not  see  how,  by  chang- 
ing the  form  of  his  declaration,  he 
can  change  the  liability  or  rights  of 
the  warehouseman.  Whatever  the 
form  of  declaration  is,  he  is  re- 
quired to  prove  a  breach  of  the  con- 
bract.  It  may  be  that,  where  there 
is  a  refusal  to  deliver,  the  plaintiff 
may  make  out  a  prima  facie  case 
upon  proving  tiiis  fact,  because  such 
refusal,  if  unexplained,  is  some  evi- 
dence of  the  breach  of  the  contract. 
But  this  does  not  shift  the  burden, 
originally  on  the  plaintiff,  to  prove  a 
breach  of  contract.** 

Of  like  and  unmistakable  import 
are,  among  others:  Washburn-Cros- 
by Co.  V.  Johnston.  60  C.  C.  A.  187, 
125  Fed.  273 ;  United  Metal  Selling 
Co.  V.  Pryor,  155  C.  C.  A.  621,  243 
Fed.  91;  Pacific  Mail  S.  S.  Co.  v. 
Panama  R.  Co.  163  C.  C.  A.  625, 251 
Fed.  449 ;  Hunter  v.  Ricke  Bros.  127 
Iowa,  108,  102  N.  W.  826,  18  Am. 
Neg.  Rep.  68;  Hughes  v.  Atlantic 
City  &  S.  R.  Co.  85  N.  J.  L.  212. 
L.R.A.1916A,  927,  89  Ati.  769,  and 
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Standard  Marine  Ins.  Co.  v.  Trad- 
ers' Compress  Co.  46  Okla.  356,  148 
Pac.  1019. 

In  the  light  of  these  authorities 
we  are  constrained  to  hold  that  the 
learned  judge  was  in  error  in  charg- 
ing the  jury  that  the  burden  of  proof 
was  on  the  defendants  to  show  that 


the  boat  was  not  lost  by  their  negli- 
gence; and  it  cannot  be  doubted, 
when  the  opposing  proofs  on  this 
issue  are  examined,  that  the  error 
was  prejudicial.  The  judgment 
must  be  reversed,  and  the  cause  re- 
mandedf  with  instructions  to  grant  a 
new  trial. 


ANNOTATION. 


PreMnnption  and  bvd«i  of  i^oof  in  actions  for  ugnry  to  or  low  <rf  bo^  dinig 

bailment. 


I.  Introdnctory  statement,  690. 
IL  Burden  of  proof  in  general;  prima 
facie  case,  690. 

I.  IiOroduetory  abatement. 
As  to  presumption  and  burden  of 
proof  where  subject  of  bailment  is 
destroyed  or  damaged  by  fire,  see  an- 
notation appended  to  Beck  v.  Wilkins- 
Ricks  Co.  9  A.L.R.  564. 

The  principal  question-  with  which 
the  present  annotation  deals  is  that 
of  presumption  and  burden  of  proof 
as  to  care  or  negligence' of  the  bailee 
of  a  boat,  and  the  duty  of  going  for- 
•  ward  with  the  evidence,  in  cases 
where  damages  are  sought  for  injury 
to  or  loss  of  the  boat  during  a  bail- 
ment thereof.  The  term  "action,"  as 
used  in  the  title  to  the  note,  includes, 
of  course,  counterclaims  for  dunages 
set  up  by  the  bailor  where  an  action 
is  brought  against  him  by  the  bailee. 
Cases  are  not  generally  included,  ex- 
cept for  illustrative  purposes,  where 
no  claim  for  damages  is  made  with 
respect  to  injury  to  or  loss  of  a  vessel, 
as,  for  example,  cases  presenting  the 
question  of  presumption  of  seaworth- 
iness of  a  boat  where  the  action  is  for 
loss  of  or  injury  to  the  cargo.  Of 
course,  questions  merely  of  c<»npeten- 
cy  or  sufficiency  of  evidence  to  show 
negligence  are  not  covered. 

//.  Burden  of  proof  in  gweralf  prima 

facie  case. 

The  question  of  burden  of  proof  as 
to  care  and  negligence  where  property 
is  injured  or  destroyed  while  in 
the  possession  of  a-  bailee  is  one 
which  has  occasioned  much  confu- 
sion in  the  courts.  Notwithstanding 


III.  Special  contract,  697.  ' 

IV.  Rule  as  affected  by  pleadings  or  form 

of  action,  697. 

the  fact  that  the  proper  use  of  the 
term  "burden  of  proor*  has  often  been 
pointed  out  by  courts  and  text-writ- 
ers, the  authorities  continue  frequent- 
ly to  use  it  in  widely  different  senses. 
The  burden  of  proof,  using  the  term  in 
its  proper  sense  of  ultimate  burden  of 
establishing  any  particular  issue, 
seems  clearly  to  rest  upon  that  party 
who  would  fail  if  the  issue  were  not 
established;  in  other  words,  upon  the 
party  having  the  "risk  of  nonpersua- 
sion"  as  to  the  issue  in  question.  If 
the  bailor  of  a  boat,  for  instance, 
brings  an  action  against  the  bailee  for 
damage  to  or  loss  of  the  boat  during 
the  bailment,  alleging  that  the  damage 
or  loss  was  due  to  the  negligence  of 
the  bailee,  the  ultimate  burden  of 
proving  negligence  seems  clearly  to 
rest  on  the  bailor,  and  does  not  shift 
during  the  trial;  although,  by  showing 
a  failure  to  return  the  boat,  or  a  re- 
turn thereof  in  a  damaged  condition, 
the  bailor  may  make  out  a  prima  facie 
case  which  would  entitle  him  to  a  re- 
covery of 'damages,  unless  the  bailee 
offered  evidence  to  rebut  the  presump- 
tion of  negligence  arising  against  him. 
In  such  a  case  the  bailee  has  the  duty 
of  going  forward  with  the  evidence; 
but  it  is  incorrect,  or  at  least  inac- 
curate, to  say  that  he  has  the  burden 
of  proving  freedom  from  negligence. 
The  same  situation  may  arise  where 
the  circumstances  of  the  loss  or  injury, 
as  proved,  are  such  as  do  not  ordina- 
rily occur  without  negligence,  in 
which  case  the  bailee  may  be  oblised. 
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in  order  to  prevent  recovery  of  dam- 
ages against  hin,  to  go  forward  with 
evidence  to  rebut  the  presumption  of 
neflisrence  which  arises  from  the  cir- 
cnmstances  of  the  loss  or  injury.  This 
is  but  an  illustration  of  the  application 
of  the  doctrine  of  res  ipsa  loquitur. 

It  should  be  observed  that  the  ques- 
tion of  burden  of  proof  as  to  care  or 
neKlisrence  should  be  clearly  distin- 
guished from  burden  of  proof  as  to 
the  manner  or  fact  of  the  loss.  For 
instance,  if  the  bailee  of  a  boat,  in  an 
action  against  him  by  the  bailor  for 
negligently  causing  its  loss  or  injury, 
sets  up  as  a  defense  that  the  boat  was 
lost  or  injured  In  a  particular  way, 
which  is  denied,  the  burden  of  proving 
this  defense  as  to  the  manner  of  the 
loss  may  well  be  upon  the  bailee;  but 
UiiB  does  not  conflict  with  the  rule 
that  the  ultimate  burden  of  proving 
negligence  in  such  a  case  rests  upon 
the  bailor. 

The  above  considerations  apply  in 
any  case  where  negligence  is  a  part 
of  the  bailor's  cause  of  action,  but,  as 
is  shown  under  IV.  infra,  the  form  of 
the  action  and  the  allegations  of  the 
pleadings  may  affect  the  question  of 
burden  of  proof  of  negligence,  since 
it  seems  that  if  the  action  by  the  bail- 
or is  merely  for  breach  of  contract, 
negligence  is  not  a  part  of  the  plain- 
tiff's case,  and  he  does  not  have  the 
''risk  of  Bonpersuasion"  as  to  this 
issue. 

The  rules  above  stated  are  well  ex- 
pressed and  discussed  in  the  reported 
case  (KOHLSAAT  V.  Pakkebsbubg  &  M. 
Sand  Co.  ante.  686)  where  it  was 
held  to  be  prejudicial  error  for  the 
court,  in  an  action  by  the  bailor  of  a 
boat  against  the  bailee,  to  instruct  the 
jury  that  the  burden  of  proof  was  on 
the  defendant  to  show  i^at  the  boat 
was  not  lost  by  its  negligence. 

In  W.  H.  Beard  Dredging  Co.  v. 
Hughes  (1902)  113  Fed:  6S0,  an  ac- 
tion by  the  owner  of  a  scow  for  dam- 
ages alleged  to  have  been  caused  by 
the  negligent  manner  in  which  it  was 
used  by  the  defendant,  a  charterer,  the 
court  stated  that  there  was  testimony 
tending  to  show  that  the  boat  was  re- 
turned to  its  owner  in  a  damaged  con- 
dition, but  that  there  was  no  evidence 


from  which  it  could  be  determined  in 
what  manner  the  injury  was  ireceived; 
that  the  contract  amounted  to  a  simple 
bailment  for  hire,  and  that,  without 
proof  of  negligence  on  the  part  of  the 
hirers  or  charterers,  there  could  be  no 
recovery  against  them.  The  decision  is 
affirmed  in  (1903)  58  G.  G.  A.  192,  121 
Fed.  808,  where  it  appears  that  the 
only  evidence  on  the  claim  for  dam- 
ages to  the  boat  was  that  after  a  re- 
turn from  sea  it  was  leaking  badly,  as 
was  also  the  case  while  It  was  in  use. 
This  decision  does  not  seem  necessa- 
rily opposed  to  the  general  rule  that 
a  prima  facie  case  for  the  bailor  is 
made  out  by  proof  of  the  bailment  and 
a  return  of  the  property  in  a  damaged 
condition,  where  the  damage  is  such 
as  does  not  ordinarily  occur  without 
negligence;  since  the  damage  in  this 
instance,  from  the  leakage  of  the  boat, 
was  such  that  apparently  no  inference 
of  negligence  on  the  part  of  the  bailee 
would  arise  therefrom. 

The  burden  of  proving  negligence, 
in  an  action  by  a  bailor  against  the 
bailee  of  a  boat  which  was  destroyed 
by  fire  while  in  the  bailee's  possession, 
was  held  in  D'Echaux  v.  Gibson  Cy- 
press Lumber  Co.  (1905)  114  La.  626, 
38  So.  476,  to  be  upon  the  plaintiff, 
under  a  statute  making  the  defendant 
in  such  case  liable  for  destruction  oc- 
casioned by  fire  only  **when  it  is 
proved  that  the  same  has  happened 
either  by  his  own  fault  or  neglect,  or 
by  that  of  his  family.'* 

But  while  the  general  principles 
seem  clear  theoretically,  and  appear 
to  be  well  established  in  cases  of  bail- 
ments other  than  those  of  injury  to  or 
loss  of  vessels,  the  courts,  in  the  class 
of  cases  under  consideration,  have  not 
infrequently  in  their  opinions  used 
language  not  in  harmony  therewith, 
unless  the  term  "burden  of  proof  is 
construed  in  the  sense  of  the  duty  of 
going  forward  with  the  evidence.  This 
is  true  of  the  following  cases:  Swen- 
son  v.  Snare  &  T.  Co.  (1908)  87  C.  C. 
A.  448,  160  Fed.  469;  Terry  &  T.  Go. 
v.  Merritt  &  C.  Derrick  &  Wrecking  Go. 
(1909)  93  C.  C.  A.  613,  168  Fed.  633; 
Empire  Engineering  Co.  v.  Reid 
Wrecking  Co.  (1919)  257  Fed.  770; 
Bemsteiii  v.  Morse  (1919)  261  Fed. 
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435  (assuming  that  burden  of  proof 
rested  upon  the  bailee) ;  Parker  v. 
Washington  Tug  &  Barge  Co.  (1916) 
85  Wash.  675,  148  Fac.  896. 

In  Swenson  v.  Snare  &  T.  Co.  (Fed.) 
supra,  a  libel  to  recover  damages  for 
the  loss  of  a  pile  driver  which  sank 
while  in  the  bailee's  possession,  the 
court  said  that,  as  such  an  occurrence 
was  not  in  the  usual  course  of  things, 
the  burden  was  thrown  on  the  re- 
spondent, as  bailee,  to  show  how  the 
loss  occurred,  and  that  it  was  not 
caused  by  its  negligence.  And  ihe 
court,  after  reviewing  the  evidence, 
concluded  with  the  statement  that  the 
district  court  had  found  that  the  evi- 
dence showed  negligence  on  the  part 
of  the  bailee,  but  it  was  unnecessary 
to  go  that  far,  it  being  sufficient  to 
state  that  the  respondent  had  not  sus- 
tained the  burden  of  proof  imposed 
upon  it  by  law. 

And  in  Terry  &  T.  Co.  v.  Merritt 
&  C.  Derrick  &  Wrecking  Co.  (1909) 
93  C.  C.  A.  613,  168  Fed.  533,  supra, 
the  court  quoted  with  approval  from 
the  Swenson  Case,  supra,  in  a  case 
where  a  derrick  sank  while  in  the  pos- 
session of  the  charterer,  stating  that 
the  principles  of  th^  former  case  were 
applicable,  and  that,  the  vessel  hav- 
ing been  injured  while  in  the  exclu- 
sive possession  of  the  respondent  as 
bailee,  the  burden  was  upon  it  to  show, 
first,  how  the  injury  occurred,  and, 
second,  that  it  was  free  from  negli- 
gence. The  court  further  said :  "The 
respondent  did  show  the  circumstances 
of  the  accident,  but  offered  no  evidence 
to  show  the  cause  of  the  sinking  of 
the  vessel,  and,  to  rebut  the  presump- 
tion against  it,  relied  upon  the  pre- 
sumption of  unseaworthiness  arising 
from  the  sinking  of  the  vessel  without 
apparent  cause.  The  presumption  of 
unseaworthiness  generally  arises  in 
insurance  cases,  where  a  vessel  is  in 
the  possession  of  the  insured  and 
where  means  of  knowledge  concern- 
ing the  condition  of  the  vessel  are 
available  to  him,  rather  than  to  the 
insurer.  But  where  a  vessel  is  in 
the  exclusive  possession  of  a  char- 
terer, means  of  knowledge  are  as  read- 
ily available  to  him  as  to  the  owner, 
and  we  perceive  no  especial  reason. 
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why  there  should  be  any  presumptios 
in  the  matter.  We  deem  it  unneces- 
sary to  decide  this  question,  however, 
as  we  are  of  the  opinion  that,  if  the 
presumption  of  unseaworthiness  ex- 
ists in  the  case,  the  libellant  rebutted 
it  by  its  proof  concerning  the  condi- 
tion of  the  vessel  before  and  after  the 
accident.  In  our  opinion,  the  respond- 
ent failed  to  sustain  the  burden  of 
proof  imposed  upon  it  as  a  bailee  in 
possession,  and  the  decree  was  .erro- 
neous." 

In  Bernstein  v.  Horse  (1919)  261 
Fed.  435,  supra,  the  court  assumed 
that  the  rule  of  the  case  last  cited 
was  applicable,  where  an  action  ex 
delicto  was  brought  for  injury  to  a 
boat  chartered  by  the  libellant  to  the 
respondent,  which  the  former  attempt- 
ed to  prove  was  grounded  because  of 
negligent  loading'  by  the  respondent, 
although  the  court  stated  that  the  gen- 
eral rule  was  that,  in  an  action  ex  de- 
licto, the  libellant  has  the  burden  of 
proving  negligence  on  the  part  of  the 
respondent.  And  in  this  case,  assum- 
ing that  the  bailee  had  the  burden  of 
proving  how  the  injury  occurred  and 
that  he  was  free  from  ne^igence,  the 
court  held  that  he  had  sustained  this 
burden. 

It  was  said  in  Empire  Engineering 
Co.  V.  Reid  Wrecking  Co.  (1919)  267 
Fed.  770,  supra,  that  "in  the  event  of 
an  extraordinary  occurrence,  or  in 
case  of  failure  to  skilfully  perform 
work,  by  reason  of  which  a  bailor  sus- 
tains loss,  the  burden  ordinarily  is  no 
doubt  on  the  bailee  to  prove  that  the 
loss  was  not  caused  b^  his  negligence 
or  want  of  care  arid  precaution."  In 
line  with  this  principle,  although  there 
is  a  confusion  of  ideas,  is  the  further 
statement  that,  "where  a  vessel  is  in* 
jured  through  the  negligence  of  a 
bailee  who  has  the  vessel  in  his  cus- 
tody at  the  time  of  the  damage,  he  has 
the  burden  of  showing  that  the  dam- 
age to  the  vessel  was  not  sustained 
through  his  fault."  In  support  of  the 
last  statement,  the  court  cited  Swen- 
son V.  Snare  &  T.  Co.  and  Terry  ft  T. 
Co.  V.  Uerritt  &  0.  Derrick  &  Wreck- 
ing Co.  (Fed.)  supra. 

The  Washington  court  in  Parker  v. 
Washington  Tug  &  Barge  Co.  (Wash.) 
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supra,  merely  quotes  from  Federal 
cases  above  cited. 

Where  a  scow  was  damaged  because 
nf  listinfi:  while  beinsr  loaded  with 
clay,  the  court  in  White  v.  Schoon- 
maker-Connors  Co.  (1920)  —  CCA. 
— ,  265  Fed.  465,  said :  "It  is  true  that, 
because  the  scow  was  damaged  while 
under  the  control  of  the  respondent, 
there  was  a  presumption  of  liability 
for  negligence  arising  from  a  failure 
to  return  it  in  as  good  order  as  when 
received,  reasonable  wear  and  tear  ex- 
cepted, and  that  this  presumption  cast 
upon  the  respondent  the  obligation  of 
showing  that  the  damage  was  not  the 
result  of  his  own  negligence,  or  that 
of  anyone  for  whose  acts  he  was  re- 
sponsible." So  far  as  appears,  how- 
ever, the  question  of  presumption  and 
burden  of  proof  was  not  a  determining 
consideration  in  this  case,  because  on 
the  evidence  the  court  found  that  the 
injury  to  the  vessel  was  not  dae  to  the 
bailee's  fault,  but  was  due  to  the  un- 
fitness of  the  scow  to  carry  the  kind 
of  material  for  which  it  was  char- 
tered, and  that,  as  the  charterer  was 
not  under  an  absolute  obligation  to 
return  the  scow  in  good  condition,  but 
was  required  to  exercise  only  ordi- 
nary  care,  he  was  not  liable  for  the 
damage. 

And  in  an  action  for  damages  to  a 
scow  used  by  the  bailee  for  transport- 
ing sand  and  gravel  in  construction 
work,  where  it  appeared  that  when  re- 
delivered to  the  bailor  the  bottom  near 
one  of  the  comers  was  in  such  a  dam- 
aged condition  that  it  leaked  badly,  al- 
though the  vessel  was  in  good  condi- 
tion whfen  delivered  to  the  bailee,  the 
court  in  Burley  v.  Hurley-Mason  Co. 
(1920)  —  Wash.  — ,  191  Pac.  630,  re- 
garded as  applicable  the  doctrine  that, 
in  cases  where  property  is  delivered 
to  the  bailee  in  good  condition  and 
returned  damaged,  *'a  presumption 
arises  of  negligence  on  the  part  of  the 
bailee,  and  casts  upon  him  the  burden 
of  showing  the  exercise  of  ordinary 
care."  In  affirming  the  judgment  for 
the  plaintiff  for  damages,  the  court 
said:  "It  is  also  claimed  that  the 
court  failed  to  iind,  and  the  evidence 
failed  to  show,  that  the  appellant  did 
not  wcereise  ordinary  care  to  protect 


the  scow  from  damage  while  it  was 
in  its  possession.  The  court  specif- 
ically found  that  it  was  in  good  condi- 
tion at  the  time  of  delivery,  and  that 
when  redelivered  it  was  in  a  'leaky 
and  bad  condition,  with  the  bottom 
planks  sprung  and  broken,'  and  in  one 
of  the  conclusions  recited  that  the 
damage  was  caused  whpUy  by  the 
carelessness  and  negligence  of  the  de- 
fendant.  Under  the  rule  of  law  sec- 
ond above  stated,  the  fact  that  the 
scow  was  delivered  in  good  condition 
and  redelivered  in  bad  condition  would 
raise  a  presumption  of  negligence,  and 
east  upon  the  appellant  the  burden  of 
showing  that  it  had  «cercised  ordinary 
care.  The  character  of  the  injury  sus- 
tained by  the  scow  was  such  as  to  indi- 
cate that  the  injured  portion  had  rest- 
ed upon  a  knob  or  hump,  while  the  bal- 
ance of  the  scow  was  afloat.  There 
was  evidence  that  at  one  point  where 
it  was  caused  to  be  moored  by  the  aiH 
pellant  there  was  a  hump  on  tiie  beach 
upon  which  the  scow  would  rest  when 
the  tide  receded.  The  trial  court  was 
right  in  its  conclusion  that  the  pre- 
sumption arising  from  the  fact  of  in- 
jury was  not  overcome  by  the  evi- 
dence." 

In  some  eases  the  burden  of  proof 
is  said  to  shift  from  the  bailor  to  the 
bailee,  but  it  is  not  always  entirely 
clear  in  what  sense  the  court  used  the 
phrase  "burden  of  proof."  At  least, 
in  some  cases,  the  term  means,  appar- 
ently, only  the  duty  to  go  forward  with 
the  evidence,  which  is  the  only  sense 
in  which  the  "burden  of  proof"  may 
properly  be  said  to  shift. 

Thus,  in  Wintringham  v.  Hayes 
(1894)  144  N.  Y.  1,  43  Am.  St.  Rep. 
726.  38  N.  E.  999,  where  the  bailor  in 
an  action  against  him  by  the  bailee 
for  materials  furnished  for  the  boat, 
set  up  a  counterclaim  for  damages  to 
the  boat,  the  court  stated  that,  while 
it  was  true  as  a  general  proposition 
that  a  bailor  charging  negligence  on 
the  part  of  a  bailee  has  the  burden  of 
proof,  yet  sometimes  slight  evidence 
will  shift  the  burden  to  the  bailee; 
that  in  the  case  at  bar,  if  the  defend- 
ant, in  support  of  his  counterclaim, 
was  able  to  prove  the  condition  of  the 
boat  when  delivered  to  the  plaintiff. 
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the  nature  of  the  subsequent  injury 
she  sustained,  and  that  they  were  not 
the  result  of  ordinary  wear  and  tear, 
he  would  have  made  out  a  prima  facie 
case,  and  the  "burden  of  proof  will  be 
shifted  to  the  plaintiff,  who,  as  bailee, 
had  the  yacht  exclusively  within  his 
control^  and  should  be  able  to  show 
the  manner,  in  which  he  discharged 
his  contract  obligations  in  the  prem- 
ises." 

And  although  the  court  referred  to 
the  burden  of  proof  as  shifting  from 
one  party  to  the  other,  and  resting 
upon  the  bailor  or  bailee  upon  the  de- 
velopment  of  the  circumstances  in  the 
evidence,  the  term  "burden  of  proof/' 
as  used  in  Higman  v.  Camody  (1896) 
112  Ala.  267,  67  Am.  St.  Rep.  33.  20 
So.  480,  does  not,  it  seems,  necessarily 
mean  the  ultimate  burden,  but  rather 
the  duty  of  going  forward  with  the 
evidence  in  order  to  show,  or  to  rebut, 
a  prima  facie  case.  In  this  instance, 
the  court  said  that  if  the  property  was 
in  good  condition  for  purposes  of  the 
bailment^  and  was  not  returned,  or  re- 
turned in  an  injured  state,  or,  if  de- 
fective, the  injury  was  not  attribu- 
table to  the  defect,  the  burden  was  on 
the  bailee,  since  in  either  case  the  in- 
jury would  not  have  happened  in  the 
ordinary  course  of  things,  had  he  been 
prudent  and  diligent  But  the  court 
said  further  that  the  burden  was  on 
the  bailee,  not,  "indeed,  to  acquit  him- 
self of  all  negligence,  but  to  show  a 
cause  producing  the  injury,  which 
prima  facie  did  not  arise  or  result 
from  or  operate  on  account  of  a  want 
of  ordinary  care  on  his  part.  This 
being  done,  the  burden  shifts  bade  to 
the  plaintiff  to  ailirmatively  show  some 
causal  negligence  on  the  part  of  the 
defendant.  To  illustrate:  The  hirer 
of  a  boat  loses  it  in  a  storm  of  suf- 
ficient severity  to  have  probably 
caused  the  loss  without  fault  on  his 
part.  He  acquits  himself  of  negli- 
gence prima  facie  by  showing  these 
facts,  and  throws  the  onus  on  the  lat- 
ter to  prove  that,  notwithstanding  the 
storm,  the  boat  wonld  not  have  been 
lost  but  for  defendant's  negligence  in 
going  out  in  the  storm,  or,  being  out, 
his  want  of  care  and  diligence  in 
handling  the  boat  And  in  such  case 


it  is  with  the  plaintiff  to  reasonably 
satisfy  the  jury  by  a  preponderance 
of  evidence  that  not  the  storm  alone, 
but  the  failure  of  the  defendant  to  act 
with  prudence  and  diligence  in  view 
of  the  storm,  caused  the  loss." 

In  Higman  v.  Camody  (Ala.)  supra, 
an  action  for  injury  to  a  barge  hind 
by  defendant  from  the  plaintiff,  it  waa 
held  error  to  charge  that,  before  the 
bailor  could  recover,  the  jury  must 
believe  that  the  bailee  failed  to  use 
ordinary  care,  because  they  might  find 
the  facts  such  as  to  raise  a  prima 
facie  case  of  negligence,  entitling  Ihe 
bailor  to  recover.  The  court  said: 
"The  evidence  is  conflicting  as  to  the 
condition  and  river  worthiness  of  the 
barge  when  it  was  let  and  delivered 
to  the  defendant,  and  the  jury  might 
have  reached  either  conclusion, — that 
it  was,  or  that  it  was  not,  in  proper 
condition.  I^ere  is  no  conflict  in  the 
evidence  showiflg  serious  injuries  to 
the  barge,  and  that  they  were  sus- 
tained during  the  second  voyage.  They 
were  of  a  character  which  ordinari^ 
would  not  have  been  suffered,  had  the 
barge  been  in  good  condition  when  it 
was  let  to  defendant,  and  had  the  de- 
fendant and  his  employees  been  pru- 
dent and  diligent  in  the  use  of  it.  As- 
suming, as  the  jury  had  a  right  to 
find,  that  the  condition  was  good,  the 
prima  facie  presumption  on  these  facts 
was  that  the  injuries  complained  of 
resulted  from  defendant's  negligence. 
Charge  1,  given  for  defendant,  is  bad 
in  view  of  these  facts  and  this  prin- 
ciple. Its  effect  was  to  put  the  burden 
on  plaintiff  to  show  negligence  on  the 
part  of  the  defendant,  even  though  the 
jury  should  have  concluded  that  the 
barge  was  in  proper  condition  when 
delivered  to  .the  bailee." 

As  before  stated,  the  burden  of  prov- 
ing the  manner  of  the  loss  may  rest 
upon  the  bailee.  Thus,  where  the  les- 
see of  a  boat,  who  had  been  sued  by 
the  lessor  for  failure  to  return  the 
same,  alleged  as  a  defense  that  it  was 
driven  ashore  and  wrecked  as  the  re* 
suit  of  a  sudden,  unusual,  and  extraor- 
dinary storm,  the  court  in  Oakland 
Barge  &  Lighter  Co.  v.  Foster  (1914) 
26  Cat  App.  193,  143  Pac.  83,  said  it 
was  conceded  "that  the  burden  of 
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proof  was  upon  the  defendant  to  show 
that  the  barge  in  queBtion  was  lost  as 
a  result  of  a  sudden,  unusual^  and  ex- 
traordinary  storm,  and  that,  when  this 
was  done,  the  burden  of  proof  shifted 
to  the  plaintiff  to  the  extent  of  affirma- 
tively showing  that,  notwithstanding 
the  storm,  the  barge  would  not  have 
been  lost  but  for  tkie  defendant's  neg- 
ligence, or  his  want  of  skill  or  care  in 
operating  the  barge.*'  In  this  case,  it 
may  be  observed,  the  judgment,  which 
was  affirmed  on  appeal,  was  for  the 
defendant*  the  lower  court  having 
found  that  the  lessee  was  not  negli- 
gent 

And  the  failure  to  return  the  boat, 
or  its  return  in  a  damaged  condition, 
without  proof  of  the  cause  of  the  loss 
or  injury,  or  with  such  proof  of  loss 
or  injury  as  raises  a  presumption  of 
negligence  calling  for  the  application 
of  the  doctrine  of  res  ipsa  loquitur, 
will  make  out  a  prima  facie  case,  re- 
quiring the  bailee  to  go  forward  wiUi 
evidence  of  due  care  in  order  to  re- 
but the  prima  facie  case  against  him. 

Thus,  a  charterer  of  a  boat,  as 
bailee,  is  prima  facie  responsible  for 
any  failure  to  return  the  boat  in  good 
order,  reasonable  wear  and  tear  ex- 
cepted. White  V.  Upper  Hudson  Stone 
Co.  (1917)  160  C.  C.  A.  661,  248  Fed. 
893,  petition  for  writ  of  certiorari  de- 
nied in  (1918)  246  U.  S.  666,  62  L.  ed. 
929,  36  Sup.  Ct.  Rep.  335. 

And  where  there  was  evidence  that 
the  libellant's  boat  had  been  run  over 
while  in  a  flotilla,  by  the  boat  behind 
it,  under  circumstances  showing  that 
the  arrangement  of  the  boats  involved 
a  risk,  on  account  of  wind  and  tide, 
that  such  an  accident  as  the  one  in 
question  might  happen,  it  was  held  in 
The  Genessee  (1905)  70  C.  C.  A.  673, 
138  Fed.  549,  that  the  case  was  a  prop- 
er one  for  the  application  of  the  rule 
that  a  presumption  of  negligence 
arises  against  a  bailee  for  hire  when 
it  appears  that  the  subject  of  the  bail- 
ment has  been  Injured  or  destroyed 
while  within  his  custody,  by  an  acci- 
dent such  as  in  the  ordinary  course  of 
things  does  not  happen  when  a  bailee 
uses  due  care. 

So,  in  International  Connoting  Co. 
T.  Walsh  (1902)  115  Fed.  851,  an  ac- 


tion for  injury  to  scows  hired  by  the 
respondent  from  the  libellant,  due  to 
the  parting  of  towlinea  furnished  by 
the  latter,  the  court  took  the  view  that 
in  the  absence  of  evidence  of  impru- 
dent exposure  of  the  boats  by  the  re- 
spondent, to  perilous  weather  or  neg- 
ligent handling,  it  was  a  justifiable  in- 
ference that  the  damage  was  due  to  a 
failure  of  the  libellant  to  equip  the 
boat  with  suitable  towlines;  and  that 
the  burden  of  proof  that  the  respond- 
ent had  increased  his  legal  liability 
over  ordinary  contracts  of  bailment, 
so  as  to  guarantee  that  he  vwiuld  re- 
turn the  boat  in  good  condition  what- 
ever perils  of  the  sea  might  injure  it, 
was  on  the  libellant,  the  presumption 
being  against  such  a  covenant. 

Results,  it  was  said  in  Walling  v. 
Porter  Gildersleeve  Co.  (1915)  222 
Fed.  1002,  frequently  give  rise  to  pre- 
sumptions, as,  if  a  boat  is  moored  in  a 
safe  harbor,  free  from  dangers  of  the 
sea  and  risks  of  navigation,  and  is 
found  shortly  afterwards  filled  with 
water,  without  any  other  apparent 
cause  for  her  sinking,  the  natural  in- 
ference would  be  that  she  was  in  a 
leaking  condition;  while  in  the  case 
of  a  boat  recently  in  use,  and  there- 
fore presumpUvely  seaworthy,  if  left 
in  a  position  in  which  it  would  strand 
at  low  water  and  be  left  by  the  tide  so 
badly  listed  that  it  would  fill  before 
it  was  floated  on  the  flood  tide,  the 
fact  that  the  boat  was  found  sunk,  un- 
der such  circumstances,  would  give 
rise  to  a  natural  inference  that  the 
sinking  was  due  to  want  of  care  in 
mooring  the  boat  in  such  a  place. 

Where  a  vessel  under  charter  is  re- 
turned in  a  damaged  condition,  there' 
is  a  presumption  of  liability  for  want 
of  care  arising  from  the  failure  to  re- 
deliver it  in  like  condition  as  received; 
but  this  presumption  may  be  over- 
come by  evidence  that  the  injury  is 
such  as  might  have  occurred  through 
ordinary  wear  and  tear,  together  with 
testimony  of  those  in  charge  of  it  that 
there  was  no  fault  in  navigation  or 
any  unusual  occurrence  which  would 
account  for  the  damage.  Mulvaney 
V.  King  Paint  Mfg.  Co.  (1919)  167  C. 
C.  A.  642,  266  Fed.  612  (where  injury 
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to  chime  log  and  to  dooraiU  of  veBsel 
was  not  accounted  for). 
And  it  was  held  in  McLoughlin  t. 

New  York  Lighterage  &  Transp.  Co. 
(1894)  7  Misc.  119,  27  N.  Y.  Supp. 
248,  that  the  presumption  of  negli- 
gence arising  from  the  return  in  a 
damaged  condition  of  a  boat  chartered 
by  the  plaintiff  to  the  defendant  could 
be  rebutted,  and  was  in  this  case  over- 
come by  evidence  that  the  injury  oc- 
curred through  the  negligence  of  an 
independent  contractor. 

An  instruction  that,  in  order  to 
avoid  liability  for  the  sinking  of  the 
vessel,  the  defendants  "are  not  re- 
quired to  show  definitely  and  certain- 
ly what  caused  the  sinking"  thereof, 
was  held  in  St  liOuis  &  T.  River  Pack- 
ing Co.  V.  Nowland  (1919)  —  Mo.  — , 
216  S.  W.  11,  not  erroneous  as  equiva- 
lent to  instructing  the  jury  that  the 
burden  was  upon  the  plaintiff,  the 
owner  of  the  vessel,  to  show  that  the 
sinking  thereof  was  caused  by  gross 
negligence  of  the  officers  or  crew,  or 
to  overlading,  this  being  the  only 
ground  upon  which,  under  the  charter 
party,  there  could  be  a  recovery  from 
the  charterer.  The  action  was  on  a 
bond  given  by  the  charterer  and  an 
insurance  company,  who  were  the  de- 
fendants, conditioned  for  the  return 
of  the  vessel  which,  the  plaintiff 
proved,  had  sunk  at  a  dock  while  in 
possession  of  the  charterer.  It  was 
said,  regarding  the  instruction  above 
referred  to:  "It  says  that  this  was 
equivalent  to  instructing  the  jury  that 
the  burden  was  upon  the  plaintiff  tO' 
show  that  the  sinking  of  the  vessel 
was  caused  by  gross  negligence  of  the 
officers  or  crew,  or  overlading.  With- 
out expressing  any  opinion  upon  the 
question  whether  this  construction,  if 
couched  in  plain,  simple,  and  unmis- 
takable words,  would  or  would  riot  be 
error,  we  are  of  the  opinion  that  it  is 
susceptible  of  no  such  construction. 
.  .  .  The  cause  of  the  disaster  was 
immaterial,  except  in  so  far  as  it  might 
tend  to  prove  that  the  sinking  was 
negligent  or  not.  If  there  was  no 
negligence  in  the  handling  of  the 
vessel  at  the  time,  then  the  sinking 
was  without  negligence  of  the  officers 
ov  crew.  If  the  disclosure  of  the  real 


cause  would  have  shown  negligence, 
the  burden  was  upon  plaintiff  to  show 
it.  That  is  peculiarly  true  in  this 
case,  where  the  charter  party  required 
the  lessee  and  master  to  immediately 
notify  the  plaintiff  of  the  disaster, 
and  to  remain  with  the  vessel  only 
until  the  owner  could  take  possession." 

While  a  presumption  of  unseaworth- 
iness of  the  boat  may  arise  from  the 
accident  itself,  under  some  circum- 
stances, leaving  the  owner,  the  bailor, 
to  rebut  such  presumption,  and  while, 
on  the  contrary,  the  bailee  who  is  in 
possession  of  a  boat  at  the  time  of 
the  accident,  and  who  has  expressly  or 
impliedly  agreed  to  return  it  or  to  ex- 
plain his  default,  must  o£fer  evidence 
to  explain  his  failure  to  return  it,  yet 
if  both  the  bailor  and  bailee  offer 
testimony  not  only  as  to  the  cause  of 
the  accident,  but  as  to  their  own  com- 
pliance with  their  duty  under  the  char- 
ter and  under  general  rules  of  law,  the 
findings  of  fact  will  not  only  dispose 
of  the  question  of  burden  of  proof, 
but  will  determine  responsibility  for 
the  accident,  and  there  is  no  need  of 
falling  back  upon  a  presumption,  un- 
less the  entire  record  shows  no  evi- 
dence of  explanation  from  which  could 
be  found  the  cause  of  the  accident 
with  respect  to  one  party  or  the  other. 
Bartley  v.  Borough  Development  Co. 
(1914)  214  Fed.  296. 

The  proposition  is  supported  also 
by  Bartley  v.  Borough  Development 
Co.  (Fed.)  supra,  that  where  a  boat  is 
injured  while  in  possession  of  a  bailee, 
from  accident  for  which  unseaworthi- 
ness would  be  a  sufficient  producing 
cause,  a  presumption  of  unseaworthi- 
ness arises,  in  the  absence  of  any  oth- 
er explanation  of  the  accident. 

The  presumption  of  seaworthiness 
in  a  boat,  it  was  held  in  Werk  v. 
Leathers  (1872)  1  Woods,  271,  Fed. 
Cas.  No.  17,415,  was  completely  re- 
butted, where  it  appeared  that  the  ship 
was  old  and  approaching  the  end  of 
her  life  as  a  boat,  and  that  she  sud- 
denly failed  in  a  vital  part,  without 
any  apparent  cause.  The  action  was 
by  the  shipowner  against  the  char- 
terer for  the  amount  required  to  re- 
pair the  vessel,  for  damages,  and  for 
the  balance  of  the  agreed  rental.  The 
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deeulon  is  affirmed  in  (1878)  97  U.  S. 
379.  24  L.  ed.  1012. 

la  this  connection,  attention  is 
called  to  several  illustrative  cases  in- 
volving the  question  of  presumption 
of  seaworthiness  of  the  vessel  and  cir- 
cuinstimcefl  sufficient  to  overcome  this 
presumption,  where  the  action  was  not 
for  injury-  to  or  loss  of  the  vessel,  but 
for  such  causes  as  damages  to  the  car- 
go, or  breach  of  the  charter  party. 

The  presumption  of  seaworthiness 
in  a  boat  which  was  less  than  two 
years  old  was  held  in  Fyman  v.  Von 
Singen  (1880)  5  Hughes,  196,  3  Fed. 
802,  not  overcome  by  evidence  merely 
that,  in  thirty-six  hours  after  it  put 
to  sea,  the  bolts  in  the  propeller  shaft 
became  loose,  necessitating  a  delay  in 
making  repairs,  where  it  appeared 
that  this  might  have  been  due  to  the 
racing  of  the  propeller  during  a  gale 
which  had  lasted  for  twelve  hours,  al- 
though there  was  no  evidence  of  a 
special  examination  of  the  bolts  be- 
fore starting  the 'trip.  The  action  in 
this  case  was  for  damages  from  the 
charterers  because  of  refusal  to  load 
it,  the  defense  being  delay  due  to  the 
unseaworthiness  of  the  vessel. 

In  McCann  v.  Conery  (1882)  11  Fed. 
747,  in  which  the  nature  of  the  action 
does  not  appear,  it  is  held  that  in- 
structions were  not  erroneous  that, 
since  the  charter  party  declared  that 
the  vessel  was  in  good  order,  the  pre- 
sumption was  in  favor  of  seaworthi- 
ness, and  the  burden  of  showing  un- 
seaworthiness was  upon  the  charterer. 

See  also,  among  other  cases  involv- 
ing the  question  of  presumption  of 
seaworthiness  in  a  vessel  which  is  the 
subject  of  a  bailment,  and  the  suf- 
ficiency of  evidence  to  rebut  it,  but 
not  presenting  a  state  of  facts  within 
the  scope  of  the  note:  The  Marl- 
borough (1891)  47  Fed.  667;  The  Ro- 
ver (1887)  38  Fed.  516;  The  Transit 
(1918)  162  G.  C.  A.  243,  260  Fed.  71. 

lit.  Special  contract. 

It  was  held  in  Alaska  Coast  Co.  v. 
Alaska  Barge  Co.  (1914)  79  Wash. 
216,  L.R.A.1915C,  423,  140  Pac.  334, 
that  a  charterer  who  had  contracted  to 
return  the  vessel  to  the  owner  in  as 
good  condition  as  when  he  received  it, 


the  act  of  God  uccepted,  had  the  bur- 
den of  proving  that  the  injury  was 
caused  by  the  act  of  God,  in  case  he 
returned  it  in  a  damaged  condition. 
The  court  followed  and  approved  the 
class  of  cases  which,  in  actions  for 
loss  of  goods  or  baggage  by  a  carrier* 
hold  that  if  the  carrier  seeks  to  ex- 
cuse itself  for  loss  occurring  through 
an  act  of  CfOd,  the  burden  of  proof 
rests  upon  it  to  establish  such  defense. 
See  on  this  point  4  R.  C.  L.  §  379,  and 
6  R.  C.  L.  §  837. 

And  in  an  action  for  breach  of  con- 
tract to  keep  a  boat  in  good  repair  and 
return  it  in  good  condition,  where  the 
evidence  shows  that  there  has  been  a 
breach  of  the  contract,  proof  of  negli- 
gence is  not  necessary  to  entitle  the 
bailor  to  recover  damages  from  the 
bailee.  Robertson  v.  Plymouth  Lum- 
ber Co.  (1914)  165  N.  C.  4,  80  S.  E. 
894.  As  to  effect  of  pleadings  or  form 
of  action,  see  IV.  infra. 

That  the  presumption  is  against  a 
special  covenant  on  the  part  of  the 
bailee  to  return  the  boat,  notwith- 
standing perils  of  the  sea,  see  Inter- 
national Contracting  Co.  v.  Walsh 
(Fed.)  under  II.  supra. 

77.  Bule  a»  offectea  by  pleaOtngs  or  form 
of  action. 

In  the  note  above  referred  to  in  9 
AX.R.  559,  on  the  question  of  pre- 
sumption and  burden  of  proof  where 
the  subject  of  the  bailment  is  de- 
stroyed or  damaged  by  fire,  cases  are 
referred  to  under  subd.  IV.  which  have 
distinguished  with  respect  to  the  bur- 
den of  proving  negligence  on  the  part 
of  the  bailor  where  the  action  is  based 
on  breach  of  contract,  and  where  it  is 
based  on  negligence.  Several  cases 
within  the  scope  of  the*  present  note 
have  made  a  distinction  in  this  regard. 

In  Bernstein  v.  Morse  (1919)  261 
Fed.  435,  where  the  judgment  was  for 
the  respondent  in  an  action  ex  delicto, 
the  court,  although  recognizing  the 
general  rule  that  in  an  action  ex  de- 
licto the  libellant  has  the  burden  of 
proving  negligence,  assumed  for  the 
purpose  of  the  case  the  applicability 
of  the  rule  that  where  a  ship  is  in- 
jured while  in  the  exclusive  posses- 
sion of  a  bailee,  the  burden  is  on  the 
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latter  to  show  how  the  injury  occurred 
and  that  he  was  free  from  negligence, 
stating  that  this  gave  the  libellant  the 
benefit  of  the  rule  which  would  have 
prevailed  if  he  had  alleged  a  breach 
of  contract  and  a  failure  to  return  the 
boat  in  good  condition  at  end  of 
the  contract  of  hiring,  the  burden  in 
that  case  being  on  the  respondent,  the 
charterer,  to  show  justification  for 
such  breach. 

And  where  the  bailor  of  a  boat  sued 
for  breach  of  implied  contract  to  re- 
turn the  same  in  good  condition,  it 
was  held  in  Harms  v.  New  York  (1910) 
69  Misc.  316, 126  N.  Y.  Supp.  477,  that 
it  was  unnecessary  for  the  plaintiff 
to  allege  or  prove  negligence,  but  that 
he  made  out  a  prima  facie  case  by 
showing  the  hiring,  the  delivery  of  the 


boat  to  the  defendant  in  good  condi- 
tion, and  its  return  in  a  damaged  con- 
dition. The  court  said,  howenr,thtf 
had  the  piLaintiff  brought  his  letion 
in  tort  it  would  have  been  neeesuir 
for  him  to  prove  negligence. 

That  negligence  on  the  part  ti  the 
bailee  need  not  be  proved  whne  tiie 
action  is  for  breach  of  a  special  con- 
tract to  return  the  proper^  in  good 
condition,  see  Robertson  v.  FlymooUi 
Lumber  Co.  (N.  C.)  supra,  m. 

But  tiiat  negligence  must  be  proved 
in  ordinary  contracts  of  .btilmeit 
where  the  action  is  based  on  nq^- 
gence,  see  W.  H.  Beard  Dredging  Ga 
T.  Hughes  (Fed.)  supra,  IL,  wheie, 
however,  the  question  of  effect  of  tiu 
pleadings  or  form  of  action  is  notdii- 
cussed.  R.  E.  E 


JESSE  NEVIN  ROBERTS  et  al.,  Plffs.  in  Err., 

V. 

HELEN  G.  CRISS,  Admrx.,  etc.,  of  Hugh  Ferguson  Griss,  Deceased. 
United  States  CirouU  Court  of  Appeals,  Seeoitd  Oirouit — May  19,  1990. 

(266  Fed.  296.) 

Contract'  —  illegal  consideration  —  inducing  breach  of  contract. 

1.  A  contract  the  consideration  for  which  is  breach  by  one  of  the  pir- 

ties  of  a  contract  with  a  stranger  is  illegal. 

[See  note  on  this  question  beginning  on  page  706.] 
Abatement  —  death  of  party  pending 
ai^al. 

2.  As  a  general  rule,  the  death  of  a 
party  pending  a  writ  of  error  does  not 
abate  the  suit. 

LSee  1  R.  C.  L.  89,  40.] 

Party  —  death  —  right  of  executor  to 
hearing. 

3.  An  executrix  of  a  defendant  in 
eiror  who  dies  pending  the  writ  of 
error,  who  fails  to  become  a  party  to 
the  action  in  compliance  with  a  notice 
under  rule  of  court,  has  no  right  to 
file  a  brief  or  be  heard  on  the  ar- 
gument, and  is  without  right  to  costs 
if  the  judgment  is  affirmed. 

Action  —  to  enforce  contract  —  im- 
moral consideration. 

4.  No  action  can  be  maintained  for 


breach  by  a  member  of  a  stock  ex- 
change of  his  contract  to  give  fl» 
other  contracting  party  the  benefit  of 
his  membership  in  such  exchange  in 
their  transactions,  where,  to  the 
knowledge  of  such  other  party,  tiie 
member  is  forbidden  to  do  so  by  the 
rules  of  the  exchange. 

[See  6  R.  C.  L.  816  et  seq.] 
Pleading  —  failure  to  pleul  iUegalit! 
of  contract  —  effect 
5.  Failure  to  plead  illegality  of  t 
contract  brought  before  the  court  for 
enforcement  does  not  prevent  tbe 
court's  refusing  its  aid. 
[See  21  R.  C.  L.  662,  653.] 


Errob  to  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  (Hand,  Dist.  J.)  to  review  a  judgment  in  fevor  of  de- 
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fendant  in  an  action  brought  to  recover  damages  for  alleged  breach  of  a 
contract  to  give  plaintiffs  the  benefit  of  defendant's  membership  in  a  stock 
exchange.  Affirmed. 


,  Statement   by   Rogers,  Circuit 
Judge: 

The  plaintiffs  are  citizens  of  the 
state  of  Ohio  and  residents  of  the 
city  of  Cincinnati,  in  that  state. 
The  defendant  is  a  citizen  of  the 
state  of  New  York  and  a  resident  of 
the  southern  district  therein.  The 
complaint  avers :  That  on  January 
S,  1905,  the  plaintiffs  and  the  de- 
fendant, together  with  one  Thomas 
B.  Criss,  since  deceased,  entered  into 
a  partnership  under  the  firm  name 
of  Roberts,  Hall,  &  Criss.  That  the 
firm  was  formed  to  conduct  a  gen- 
eral brokerage  and  commission  busi- 
ness, with  offices  in  Cincinnati  and 
in  the  city  of  New  York,  and  that  it 
carried  on  such  business  until  June 
5,   1912.     That  the  partnership 
agreement  contained  a  provision 
that  during  the  continuance  of  the 
partnership  no  one  of  the  firm 
should  engage  in  speculative  con- 
tracts or  purchases.  That  at  the  time 
when  the  partnership  was  formed, 
and  ever  since,  the  defendant  has 
been  a  member  of  the  New  York 
Stock  Exchange.  That  in  the  month 
of  January,  1910,  the  defendant, 
Criss,  in  violation  of  his  agreement, 
engaged  in  contracts  of  a  speculative 
nature,  which  resulted  in  his  suspen- 
sion from  the  Stock  Exchange  be- 
cause of  obligations  which  neither 
he  nor  the  firm  could  meet;  the  firm 
becoming  insolvent,  which  led  to  the 
appointment  of  a  receiver  over  its 
assets.   That,  because  of  the  facts 
above  stated,  the  plaintiffs  sustained 
large  pecuniary  losses,  and  aJarge 
part  of  the  assets  of  the  partnership 
were  used  in  settlement  of  the  losses 
resulting  from  these  speculative  con- 
tacts.  That  on  June  6,  1912,  the 
plaintiffs  agreed  with  defendant, 
Criss,  to  release  him  from  all  their 
claims  against  him,  the  considera- 
tion being  a  new  partnership  agree- 
ment to  be  entered  into  between 
tiiem,  by  which  there  should  be  se- 
cured to  the  plaintiffs  for  a  period  of 
four  years  all  the  benefits  to  be  de- 
rived from  a  membership  in  the  New 


York  Stock  Exchange  through  the 
use  of  defendant's  seat  therein; 
Criss  having  been  restored  to  his 
membership  in  the  Exchange.  That 
the  new  partnership  agreement  was 
made  and  business  was  carried  on 
under  it  until  January  26,  1915. 
That  shortly  prior  to  that  date  the 
plaintiffs  were  advised  by  defend- 
ant that  the  partnership  agreement 
of  June  5,  1912,  had  been  examined 
by  the  Stock  Exchange  officials,  who 
required  it  to  be  forthwith  rescinded 
as  in  contravention  of  its  rules,  un- 
der penalty  of  the  suspension  of  de- 
fendant, Criss,  from  its  membership. 
That  thereupon,  in  order  to  prevent 
the  suspension  of  defendant,  Criss, 
as  aforesaid,  the  partnership  agree- 
ment of  June  5, 1912,  was  dissolved, 
and  it  was  agreed  that  the  dissolu- 
tion should  not  constitute  a  release 
by  the  plaintiffs  of  any  legal  rights 
to  which  they  were  entitled  as 
against  Criss. 

It  is  alleged  that  defendant  has 
failed  to  perform  his  agreement  to 
secure  to  plaintiffs  the  benefit  of  his 
membership  in  the  Exchange,  and 
that  by  reason  of  his  failure  the 
plaintiffs  have  been  obliged  to  trans- 
act their  business  as  nonmembers  of 
the  Exchange,  and  hsive  been  com- 
pelled to  pay  full  commissions  on  all 
sales  and  purchases  made  for  their 
customers,  and  that  their  good  will 
has  been  impaired  and  their  credit 
injured  and  a  large  amount  of  busi- 
ness has  been  diverted  from  them,  to 
their  tlamage  in  the  sum  of  $100,000, 
and  they  bring  suit  for  the  recovery 
of  that  amount.  At  the  close  of  the 
case  defendant  moved  to  dismiss  the 
complaint,  and  the  court  granted  the 
motion. 

Argued  before  Ward,  Rogers,  and 
Manton,  Circuit  Judges. 

Mr.  Hartwell  Cabell,  for  plaintiffs 
in  error: 

The  mere  fact  that  a  promisor  can- 
not perform  a  contract  without 
breaching  a  prior  contract  he  has 
made  with  a  third  party  does  not  in 
any  sense  constitute  a  legal  impos- 
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sibility,  and  is  not  a  deluiae  to  an  ac- 
tion on  the  later  contract. 

Millward  v.  Littlewood,  5  Ezch.  776, 
156  Eng.  Reprint,  339,  20  L.  J.  Exch. 
N.  S.  2;  Spiers  v.  Hunt  [1908]  1  K.  B. 
720,  77  L.  J.  K.  B.  N.  S.  821,  98  L.  T. 
N.  S.  27,  24  Times  L.  R.  183;  Wilson  v. 
Carnley  [1908]  1  K.  B.  729, 1  B.  R.  C. 
901,  77  L.  J.  K.  B.  N.  S.  694,  98  L.  T. 
N.  S.  266,  24  Times  L.  R.  277,  62  SoL 
Jo.  239,  14  Ann.  Cas.  167;  WilC  v. 
Harris.  7  C.  B.  999,  137  Eng.  Reprint, 
395,  7  Dowl.  &  L.  114,  18  L.  J.  C.  P.  N. 
S.  297,  13  Jur.  961;  Jones  t.  North,  L. 
R.  19  Eq.  426,  44  L.  J.  Ch.  N.  S.  888,  82 
L.  T.  N.  S.  149,  23  Week.  Rep.  468; 
Wald's  Pollock,  Gontr.  p.  616. 

Where  parties  have  made  an  agree- 
ment, neither  can  thereafter,  wiUiout 
the  consent  of  the  other,  impose  addi- 
tional terms  or  conditions  upon  the 
other. 

Ayers  v.  Grand  Lodge,  A.  0.  U.  W. 
188  N.  y.  280,  88  N.  E.  1020;  Rock- 
well V.  Knights  Templars  &  M.  Hut. 
Aid  Asso.  134  App.  Div.  736,  119  N. 
Y.  Supp.  616. 

To  constitute  tortious  interference 
with  a  contract,  the  intermeddler  must 
have  knowledge  of  the  contract,  must 
induce  the  breach,  and  such  breach 
must  cause  actual  and  substantial 
damage. 

Lumley  v.  Gye,  2  El.  &  BI,  216,  118 
Eng.  Reprint,  749,  22  L.  J.  Q.  B.  N.  S. 
463,  17  Jur.  827,  1  Week.  Rep.  432,  1 
Eng.  Rul.  Cas.  706;  Pollock,  Torts, 
10th  London  ed.  573,  574;  Bigelow, 
Torts,  8th  Am.  ed.  141 :  Hitchman  Coal 
&  Coke  Co.  V.  Mitchell,  245  U.  S.  229, 
62  L  ed.  260,  L.R.A.1918C,  497,  38 
Sup.  Ct.  Rep.  65,  Ann.  Cas.  1918B,  461 ; 
Angle  V.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  151  U.  S.  1,  38  L.  ed.  65,  14  Sup. 
Ct.  Rep.  240;  Ritterman  v.  Louisville 
&  N.  R.  Co.  207  U.  S.  205,  52  L.  ed.  171, 
28  Sup.  Ct.  Rep.  91,  12  Ann.  Cas.  693; 
McGurk  V.  Cronenwett,  199  Mass.  457, 
19  L.R.A.(N.S.)  561,  85  N.  E.  576; 
Tubular  Rivet  &  Stud  Co.  v.  Exeter 
Boot  &  Shoe  Co.  86  C.  C.  A.  648,  159 
Fed.  824;  Knickerbocker  Ice  Co.  v. 
Gardiner  Dairy  Co.  107  Md.  556,  16 
L.R.A.(N.S.)  746,  69  Atl.  405;  Cum- 
berland Glass  Mfg.  Co.  v.  DeWitt,  120 
Md.  381,  87  Atl.  927,  Ann.  Cas.  1915A, 
702;  Carmen  v.  Fox  Film  Corp.  258 
Fed.  703;  Lewis  v.  Bloede,  120  C.  C. 
A  335,  202  Fed.  7 ;  Sweeney  v.  Smith, 
167  Fed.  385. 

Insufficiency  in  the  proof  of  damage 
is  not  enough  to  support  a  direction 
to  find  for  the  defendant. 
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Wakeman  v.  Wheeler  &  W.  Mfg.  Co. 
101  N.  Y.  206,  54  Am.  Rep.  676,  4  N.  E. 
264;  Dickinson  v.  Hart,  142  N.  Y.  188, 
86  N.  E.  801;  Oscanyan  t.  Winchester 
Repeating  Arms  Co.  103  U.  S.  261,  Zfi 
L  ed.  539 ;  Ramsey  v.  Ryerson.  24  Abb. 
N.  C.  114;  Kling  t.  Coming  News  Co. 
208  N.  Y.  334,  lOl  N.  E.  897;  We^ 
V.  Van  Ness,  104  App.  Div.  7,  93  N. 
Y.  Supp.  837. 

It  is  immaterial  whether  or  not  de- 
fendant was  actually  liable  to  plun- 
tiffs  for  the  losses  caused  by  the  e(d- 
lapse  of  the  Hocking  VaUey  pooL 

Fire  Ins.  Asso.  v.  Widdiam,  141  U. 
S.  664,  86  L.  ed.  860,  12  Sup.  Ct  Rep. 
84;  Northern  Liberty  Market  Co.  v. 
Kelly.  113  U.  S.  199,  28  L.  ed.  948,  6 
Sup.  Ct.  Rep.  422;  Llano  Improv.  & 
Furnace  Co.  v.  Pacific  Improv.  Co.  IS 
C.  C.  A.  625,  80  U.  S.  App.  263,  66  Fed. 
926;  Wahl  v.  Bamum,  116  N.  Y.  87,  5 
L.R.A.  628,  22  N.  E.  280;  Lockwood  t- 
Title  Ins.  Co.  73  Misc.  296,  130  N.  Y. 
Supp.  824. 

.  Mr.  H.  E.  Harby,  for  defendant  in 
error: 

The  cause  of  action  alleged  not  hav- 
ing been  proven,  the  direction  of  a 
verdict  in  favor  of  the  defendant  was 
correct. 

Sheehy  v.  Mandeville,  7  Cranch,  208, 
3  L.  ed.  317;  Southwick  v.  First  Nat 
Bank,  84  N,  Y.  420. 

The  agreement  of  purported  copart- 
nership dated  June  5,  1912,  was  not 
an  enforceable  agreement,  because  it 
provided  for  no  benefit  to  Criss,  and 
no  detriment  to  the  plaintiffs,  and  was 
not  founded  upon  anything  but  an  al- 
leged moral  obligation  or  sense  of 
honor. 

Morris  V.  Norton,  21  C.  C.  A.  558, 
43  U.  S.  App.  739,  75  Fed.  912;  Mc- 
Guire  v.  Hughes,  207  N.  Y.  516,  46  L. 
R.A.(N.S.)  577,  101  N.  £.  460,  Ann. 
Cas.  1914C,  585. 

The  agreement  of  June  5th,  1912, 
was  immoral  in  its  conception  and 
corrupting  in  its  tendency,  and  there- 
fore void. 

Re  Renville,  46  App.  Div.  37,  61  N. 
Y.  Supp.  549;  Hocking  Valley  R.  Co. 
V.  Barbour,  198  App.  Div.  341,  179  N. 
Y.  Supp.  819;  Lewis  v.  Wilson,  121  N. 
Y.  284,  24  N.  E.  474;  Hyde  v.  Woods. 
94  U.  S.  523,  24  L.  ed.  264;  Belton 
Hatch,  109  N.  Y.  593,  4  Am.  St  Rep. 
495,  17  N.  E.  225;  Van  Pelt  v.  Mc- 
Graw,  4  N.  Y.  110; -2  Cooley,  Contr.  3d 
ed.  p.  692;  Lamb  v.  S.  Cheney  &  Son, 
227  N.  Y.  418,  126  N.  £.  817 ;  Deutsch 
V.  Robert  Hoe  Estate  Co.  174  App.  Div. 
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^5,  161  N.  Y.  Supp.  968;  Pross  v. 
uXcelsior  Cleaning  &  Dyeinsr  Go.  110 
Mise.  195,  179  N.  Y.  Supp.  176;  Angle 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  151 
U.  S.  1,  38  L.  ed.  55,  14  Sup.  Gt.  Rep. 
240;  Truax  v.  Raich,  239  U.  S.  33,  60 
L.  ed.  131,  L.R.A.1916D,  545,  36  Sup. 
Ct  Hep.  7,  Ann.  Cas.  1917B,  283; 
Hitchman  Coal  &  Coke  Co.  t.  MitcbelU 
245  U.  S.  229,  62  L.  ed.  260,  L.B.A. 
191SC,  497,  38  Sup.  Ct.  Rep.  65,  Ann. 
Cas.  1918B,  461;  Armstrong  v.  Toler, 
11  Wheat.  258,  6  L.  ed.  468;  S.  C.  Pos- 
ner  Co.  v.  Jackson,  223  N.  Y.  325,  119 
a.  E.  673;  Walker  t.  Cronin,  107  Mass. 
555;  Berry  v.  Donovan,  188  Mass.  353, 
eL3J^.(N.S.)  899,  108  Am.  St.  Rep. 
499.  74  N.  E.  603,  3  Ann.  Cas.  738; 
McGurk  V.  Cronenwett,  199  Mass.  457, 
19  L.R.A.(N.S.)  561,  85  N.  E.  576; 
Comellier  v.  Haverhill  Shoe  Mfrs. 
Asso.  221  Mass.  554,  L.R.A.1916C,  218, 
109  N.  E.  643;  Rhoades  v.  Malta  Vita 
Fnre  Food  Co.  149  Mich.  235,  112  N. 
W.  940;  Brennan  v.  United  Hatters, 
78N.  J.  I*  729,  9  L.R.A.(N.S.)  254, 118 
Am.  St.  Rep.  727,  65  Atl.  165,  9  Ann. 
Caa.  698:  Kock  v.  Burgess,  167  Iowa, 
727,  149  N.  W.  858;  Cumberland  Glass 
Mfg.  Co.  v.  De  Witt,  120  Md.  387,  87 
Atl.  927,  Ann.  Gas.  1915A,  702;  Thack- 
tt  Coal  &  Coke  Go.  v.  Burke,  69  W.  Va. 
268,  5  L.RJV.(N.S.)  1091,  53  S.  E.  161, 
8  Ann.  Cas.  886;  Bixby  v.  Dunlap.  56 
K.  H.  466,  22  Am.  Rep.  475;  Employing 
Printers'  Club  v.'  Dr.  Blosser  Co.  122 
6a.  518,  69  hJLJi.  90,  106  Am.  St.  Rep. 
137,  50  S.  E.  353,  2  Ann.  Cas.  694; 
Quinn  v.  Leathem  [1901]  A.  C.  495,  1 
B.  R.  C.  197,  70  L.  J.  P.  C.  N.  S.  76,  65 
J.  P.  708,  50  Week.  Rep.  139,  85  L.  T. 
N.  S.  289,  17  Times  L.  R.  749,  27  Eng. 
Rul.  Cas.  66;  Lumley  v.  Gye,  2  El.  & 
BI.  216,  118  Eng.  Reprint,  749.  22  L.  J. 
<J.  B.  N.  S.  463,  17  Jur.  827,  1  Week. 
£ep.  432,  1  Eng.  Rul.  Cas.  706;  Glam- 
organ Goal  Co.  V.  South  Wales  Min- 
ers' Federation  [1903]  2  K.  B.  545,  72 
L.  J.  K.  B.  N.  S.  893,  89  L.  T,  N.  S. 
1(93,  19  Times  L.  R.  708;  Read  v. 
Friendly  Soc.  [1902]  2  K.  B.  732,  1 
B.  R.  C.  503,  71  L.  J.  K.  B.  N.  S.  994, 
51  Week.  Rep.  116.  87  L.  T.  N.  S.  498, 
19  Times  L.  R.  20,  66  J.  P.  822;  Pollock, 
Torts,  10th  ed.  p.  843;  Anson,  Contr.  p. 
276;  Wood,  Mast.  &  S.  §§  280,  231; 
Schouler,  Dom.  Rel.  §  487;  Hammon, 
Contr.  §  350;  Randall  v.  Howard,  2 
Black.  585,  17  L.  ed.  269;  WyckofF  v. 
Weaver,  66  N.  J.  L.  648,  52  Atl.  356; 
Sprague  v.  Webb,  168  App.  Div.  292, 
153  N.  Y.  Supp.  1020;  Bliss  v.  Mat- 
teson,  52  Barb.  335;  Dent  v.  Ferguson, 
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132  U.  S.  50,  33  L.  ed.  242,  10  Sup.  Ct. 
Rep.  IS;  Holman  v.  Johnson,  Cowp. 
pt.  1,  p.  341;  Bolton  v.  Amsler,  95  N.  Y. 
Supp.  481;  Wald's  Pollock,  Contr.  3d 
Am.  ed.  p.  376;  Woodstock  Iron  Go.  v. 
Richmond  &  D.  Extension  Co.  129  U.  S. 
643,  32  L.  ed.  819,  9  Sup.  Ct.  Rep.  402; 
Oscanyan  v.  Winchester  Repeating 
Arms  Co.  103  U.  S.  261,  26  L.  ed.  539; 
Taenzer  v.  Chicago,  R.  I.  &  P.  R.  Go. 
112  G.  G.  A.  158,  191  Fed.  543;  Pitts- 
burgh Constr.  Go.  v.  West  Side  Belt  R. 
Go.  151  Fed.  125,  affirmed  in  11  L.R.A. 
(N.S.)  1145,  83  C.  G.  A.  501,  154  Fed. 
929;  Sirkin  v.  Fourteenth  Street  Store, 
124  App.  Div.  384,  108  N.  Y.  Supp. 
830. 

The  court  will  not  lend  Its  aid  to  en- 
force, and  will  not  award  damages  for 
failure  to  perform,  a  contract  which 
grows  immediately  out  of  or  is  in  part 
connected  with  an  illegal  or  immoral 
act. 

Armstrong  v.  Toler,  11  Wheat.  258, 
6  L.  ed.  468;  Gray  v.  Hook,  4  N.  Y. 
449;  Pittsburgh  Constr.  Go.  v.  West 
Side  Belt  R.  Co.  151  Fed.  125,  affirmed 
in  11  L.R.A.(N.S.)  1145,  83  G.  G.  A. 
601,  154  Fed.  929. 

The  alleged  obligation  or  agreement 
of  Griss  to  secure  to  plaintiffs  the 
benefit  of  his  seat  upon  the  ^ock  Ex- 
change in  a  manner  provided  by  the 
Exchange  rules  was  repudiated  and 
rescinded  1^  the  plaintiffs;  according- 
ly Criss  was  warranted  in  going  no 
further  with  it,  and  the  plaintiffs  may 
not  have  any  recovery  against  him, 

Ralya  v.  Atkins,  157  Ind.  331,  61  N. 
E.  726;  The  Eliza  Lines,  199  U.  S.  119, 
50  L.  ed.  115,  26  Sup.  Ct.  Rep.  8,  4 
Ann.  Cas.  406;  Shaw  v.  Republic  L. 
Ins.  Co.  69  N.  Y.  286;  New  York  Pho- 
nograph Co.  V.  Edison.  136  Fed.  600. 

Although  the  defendant's  motion 
was  to  dismiss  the  <;pmplaint  on  the 
merits,  the  direction  by  the  court  that 
the  jury  render  a  verdict  for  the  de- 
fendant was  correct. 

Oscanyan  v.  Winchester  Repeating 
Arms  Co.  103  U.  S.  261,  26  L.  ed.  539. 

Rosreis,  Circuit  Judsre,  delivered 
the  opinion  of  the  court : 

Before  considering  this  case  on 
the  merits,  there  is  a  preliminary 
matter  to  which  reference  must  be 
made.  A  brief  has  been  presented 
to  the  court  which  is  entitled,  "Brief 
Submitted  by  Administratrix  of  De- 
fendant in  Error."  It  is  signed  by 
counsel,  who  describes  himself  as 
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"Attorney  for  Administratrix  of  De- 
fendant in  Error."  The  brief  con- 
tains this  statement:  "The  defend- 
ant died  on  January  2^,  1919;  this 
brief  is  submitted  by  his  adminis- 
tratrix, appointed  in  New  Jersey." 

Counsel  who  presented  this  Inrief 
was  heard  upon  the  artrument 
There  is,  however,  the  question 
whether  the  action  has  abated,  and 
whether  there  is  a  defendant  before 
the  court. 

In  Bell  V.  Bell,  181  U.  S.  175, 45  L. 
ed.  804,  21  Sup.  Ct.  Rep.  551,  the 
defendant  died  after  argument  in 
the  Supreme  Court,  but  before  the 
case  was  decided.  The  court  af- 
firmed tile  judgment  nunc  pro  tunc 
as  of  the  date  when  the  case  was 
argued.  As  a  general  rule,  the 
death  of  a  party  pending  a  writ  of 
error  furnishes  no 
«ieatii  of  vrtr  grouud  lor  the 
-pp«i.  abatement  of  the 
suit.  In  Green  v.  Watldns,  6 
Wheat  260,  5  L.  ed.  256,  decided  in 
1821,  the  court,  speaking  through 
Mr,  Justice  Story,  said :  "There  is  a 
material  distinction  between  the 
death  of  parties  before  judgment, 
and  after  judgment,  and  while  a 
writ  of  error  is  depending.  In  the 
former  case,  all '  personal  actions 
by  the  common  law  abate;  and  it 
required  the  aid  of  some  statute,  like 
that  of  the  31st  section  of  the  Judi- 
ciary Act  of  1789,  chap.  20,  to  enable 
the  action  to  be  prosecuted  by  or 
against  the  personal  representative 
of  the  deceased,  when  the  cause  of 
action  survived.  .  .  .  But  in 
cases  of  writs  pf  error  upon  judg- 
ments already  rendered,  a  different 
rule  prevails.  In  personal  actions, 
if  the  plaintiff  in  error  dies  before 
assignment  of  error,  it  is  said  that, 
by  the  course  of  proceedings  at  com- 
mon law,  the  writ  abates;  but,  if 
after  assignment  of  errors,  it  is 
otherwise.  In  this  latter  case,  the  de- 
fendant may  join  in  error,  and  pro- 
ceed to  get  the  judgment  affirmed,  if 
not  erroneous ;  and  he  may  then  re- 
vive it  against  the  representatives  of 
the  plaintiff." 

Rule  19  of  this  court  (79  C.  C.  A. 
XXX.,  150  Fed.  xxx.)  provides  that 


whenever,  pending  a  writ  of  error 
or  appeal   in  this   court,  either 
party  shall  die,  the  proper  repre- 
sentatives of  such  deceased  party 
may  voluntarily  come  in  and  be 
admitted  parties  to  the  suit,  and 
thereupon  the  case  shall  be  heard 
and  determined  as  in  other  cases. 
In    this    case   that   course  was 
not  pursued,  and  the  executrix  has 
not  been  admitted  as  a  party  to  the 
suit  But  rule  19  also  provides  that 
if  the  representatives  of  the  de- 
ceased do  not  become  parties  to  the 
action,  the  other  party  may  suggest 
the  death  on  the  record,  and  on  mo- 
tion obtain  an  order  that,  unless  th^ 
do  become  parties  to  the  action  with- 
in sixty  days,  the  party  moving  for 
the  order,  if  plaintiff  in  error,  shall 
be  entitled  to  open  the  record,  and, 
on  hearing,  have  the  judgment  re- 
versed, if  it  be  erroneous.   The  ex- 
ecutrix of  the  defendant  Criss,  not 
having  asked  to  be  made  a  purty,  the 
plaintiff  in  error  gave  her  notice 
that  he  would  move  for  an  order  re- 
quiring her  to  become  a  party  within 
sixty  days,  and  that,  if  she  did  not 
he  would  be  entitled  to  a  hearing  and 
have  the  judgment  reversed,  if  it 
should  be  found  to  be  erroneous. 
This  court  granted  the  order  on  No- 
vember 18, 1919,  over  the  objection 
of  the  executrix,  who  appeared 
specially  and  denied  the  jurisdiction 
of  the  court  to  make  the  order  "or 
continue  the  cause  against  me  as 
executrix  of  my  said  husband  or 
otherwise."    But,  as  the  executrix 
never  complied  with  the  privilege 
accorded  to  her  to  become  a  party 
within  the  specified  period,  or,  for 
that  matter,  at  any  time  since,  she 
in  not  now  and  never  has  been  a 
party  to  the  action, 
and  her  counsel  was  ^TriiTV"** 
without  right  to  file  *" 
a  brief  or  to  be 
heard  on  the  argument  and  she  is 
without  right  to  costs,  if  the  court 
concludes  that  there  is  no  reason 
why  the  judgment  should  be  re- 
versed. 

At  the  conclusion  of  the  plaintiff's 
case  the  defendant's  motion  to  dia- 


Digitized  by  Google 


ROBERTS 

miss  on  the  merits  was  based  on  two 
STonnds: 

(1)  Because  it  appeared  that  the 
plaintiifs  and  defendant  knew  at  the 
time  that  the  last  copartnership 
agreement  was  made  that  it  violated 
the  rules  of  the  New  York  Stock  Ex- 
change; that  two  parties  have  nor 
rights,  one  against  the  other,  if  they 
depend  upon  a  contract  which,  at  the 
time  of  its  making.  Is  known  to  be  in 
violation  of  some  other  contract 
which  is  obligatory. 

(2)  Because  plaintiff  testified  that 
he  r^sed  to  make  the  new  contract 
with  the  defendant,  which  would 
have  given  the  plaintiff  the  right  to 
do  business  on  the  New  York  Stock 
Exchange,  although  defendant  was 
ready,  willing,  and  able  to  make  tiie 
contract  according  to  his  agreement. 

The  court  granted  the  motion  and 
directed  the  jury  to  render  a  ver- 
dict for  the  defendant.  "The  case," 
said  the  court,  "therefore,  seems  to 
come  down  to  this :  The  plaintiffs, 
with  knowledge  that  the  defendant 
was  a  member  of  tiie  New  York 
Stock  Exchange  and  bound  by  its 
rules, — ^in  other  words,  that  he  had 
a  contractual  relation  with  the  Ex- 
change to  obey  these  rules, — entered 
into  a  contract  with  the  defendant  in 
violation  of  these  rules.  This  was  a 
contract  to  commit  a  tort,  and  can 
form  no  basis  for  recovery  in  his  ac- 
tion." 

The  agreement  of  January  3, 
1906,  and  that  of  June  5,  1912,  pro- 
vided for  the  formation  of  a  "part- 
nership" to  carry  on  a  general  brok- 
erage business  in  stocks,  bonds,  and 
other  securities;  but  neither  agree- 
ment in  fact  or  in  law  created  a 
partnership.  Under  the  terms  of 
these  agreements  there  was  to  be  no 
division  of  assets  or  profits.  Criss 
was  to  carry  on  his  business  in  New 
"V  ork  as  a  member  of  the  New  York 
Stock  Exchange,  and  was  to  retain 
all  his  profits  arising  therefrom. 
The  plaintiffs  were  to  carry  on  their 
business  in  Cincinnati,  and  were  to 
retain  all  the  profits  arising  there- 
f  z  om.  It  was  also  provided  that  the 
death  of  any  of  the  parties  should 
not  work  a  dissolution  of  the  firm. 
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and  that  the  surviving  "partners'' 
should  enjoy  the  ben^ts  accruing 
from  the  membership  of  Criss  upon 
the  Exchange.  The  plaintiffs,  as 
purported  "partners"  of  Criss,  car- 
ried on,  as  they  admit,  a  large  and 
profitable  business  with  sundry 
members  of  the  Stock  Exchange,  on 
all  of  which  business  l^ey  received  a 
large  per  cent  of  the  regular  com- 
missions charged  by  said  members 
of  the  Exchange,  because  they  were 
apparently  partners  of  a  member  of 
the  Exchange.  Under  their  agree-* 
ment  their  business  was  to  be  con- 
ducted under  the  rules  of  the  Ex- 
change. Those  rules  provided 
(xxxiv.,  §§  2  and  3)  that  a  partner- 
ship might  conduct  its  business  on 
the  Exchange  under  the  terms  pro- 
vided for  members,  if  one  of  the  gen- 
eral partners  had  a  membership  in 
the  Exchange,  and  if  the  interests 
of  the  partners  in  the  main  house 
and  branch  houses  of  the  firm  were 
identical.  In  this  case  they  clearly 
were  not  identical  in  the  sense  in- 
tended. The  rules  also  provided  that 
the  individual  members  of  a  firm  not 
members  of  the  Exchange  were  not 
to  possess  the  privilege  of  having 
their  individual  transactions  ex- 
ecuted on  the  Exchange  upon  the 
terms  applicable  to  members.  No 
person  elected  to  membership  could 
be  admitted  to  the  privileges  of  the 
Exchange  until  he  had  signed  the 
constitution  of  the  Exchange.  That 
constitution  was  the  contract  be- 
tween the  members,  and  by  signing 
it  the  member  pledged  himself  to 
abide  by  it.  Article  lY,  §  6,  provided 
that  any  member  adjudged  guilty 
of  wilful  violation  of  the  constitu- 
tion, or  of  any  resolution  of  the  gov- 
erning committee,  should  be  subject 
to  suspension  or  expulsion  there- 
from. 

We  agree  that  it  is  the  right  of 
the  members  of  this  Exchange  to 
have  the  contract  entered  into  by  all 
of  them  duly  observed  by  each  of 
them.  We  agree  that  if  A,  who  is 
not  a  member  of  the  Stock  Ex- 
change, enters  into  an  agreement 
with  B,  who  is  a  member,  for  the 
conduct  of  business  on  the  Exchange 
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under  its  rules^  and  if  that  agree- 
ment involves  a  violation  of  the 
rules,  the  agreement  so  made  is  an 
attempt  to  violate  the  proprietary 
rights  of  the  other  members  of  the 
Exchange.  These  rights  are  prop- 
erty rights,  and  the  attempt  on  the 
part  of  A,  knowing  the  rules,  to  have 
B  violate  his  agreement  with  his  as- 
sociates^  is  a  malicious  attempt  to 
have  B  break  a  contract  with  the 
members  and  obtain  for  A  rights 
which  violate  the  terms  of  the  con- 
stitution by  which  the  members  of 
the  Stock  Exchange  are  governed. 

The  agreement  of  June  6,  1912, 
like  the  agreement  of  January  3, 
1905,  violated  the  rules  of  the  Ex- 
change. If  the  plaintiffs  did  not  un- 
derstand when  they  made  it  that  the 
agreement  of  January  3,  1905,  vio- 
lated those  rules,  they  became  aware 
of  the  f&ct  shortly  after  the  agree, 
ment  was  made;  for  they  were  dis- 
tinctly informed  by  Criss  that  the 
Exchange  held  that  the  agreement 
was  in  violation  of  the  rules.  Never- 
theless, the  agreement  of  June  6, 
1912,  which  was  not  substantially 
different  in  the  matter  now  under 
consideration,  continued  the  objec- 
tionable provision.  So  that,  shortly 
prior  to  January  25, 1916,  the  plain- 
tiffs were  advi3ed  by  defendant, 
Criss,  that  the  agreement  of  June 
5,  1912,  had  been  examined  by  the 
officials  of  the  Stock  Exchange  and 
held  by  them  to  be  in  contravention 
of  the  rules  of  the  Exchange,  and 
that  he  had  been  ordered  by  its  offi- 
cers to  abrogate  the  agreement 
forthwith  under  a  penalty  of  a  sus- 
pension from  its  membership;  that 
thereafter,  and  on  January  25, 1915, 
in  order  to  prevent  the  suspension 
of  defendant,  Criss,  from  the  Ex- 
change, the  "partnership"  of  June 
5,  1912,  was  dissolved,  it  being 
agreed,  however,  that  the  dissolu- 
tion should  not  release  Criss  from 
any  liabilities  he  was  under  to  the 
plaintiffs. 

The  cause  of  action  is  stated  in 
paragraph  15  of  the  complaint.  That 
paragraph  is  as  follows:  "That  the 
defendant,  although  at  all  times 
since  the  26th  day  of  January,  1916, 
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a  member  in  good  standing  of  the 
New  York  Stock  Exchange,  and  in 
the  full  exercise  of  all  the  privileges 
of  such  membership,  has  failed  and 
refused,  and  still  fails  and  refuses, 
to  secure  to  plaintiffs  the  benefit  of 
his  membership  in  said  Exchange  in 
the  transaction  of  their  business, 
and  that  by  reason  of  said  failure 
and  refusal  plaintiffs  have  been 
obliged  to  transact  their  business  as 
nonmembers  of  said  Exchange,  and 
without  the  benefits  accruing  to 
membership  fJierein." 

The  agreement  upon  which  the 
suit  is  based  grew  out  of  and  is  baaed 
upon  the  agreement  of  June  5, 1912. 
And  in  Armstrong  v.  Toler,  11 
Wheat.  258,  6  L.  ed.  468,  Chief  Jus- 
tice Marshall,  speaking  for  the 
court,  declared  that  the  law  was  cor- 
rectly stated  which  told  a  jury  that 
'*where  the  contract  grows  imme- 
diately out  of,  and  is  connected  with, 
an  illegal  or  immoral  act,  a  court  of 
justice  will  not  lend  its  aid  to  en- 
force it.  And  if  the  contract  be  in 
part  only  connected  with  the  illegal 
transaction,  and  growing  immediate- 
ly out  of  it,  though  it  be,  in  fact,  a 
new  contract,  it  is  equally  tainted  by 
it." 

It  appears  that  the  cause  of  action 
grows  out  of  the  failure  of  defendant 
to  secure  to  the 
plaintiffs  the  benefit 
of  defendant's  mem-  ;Jrrf^'Stti«. 
bership  in  the  Ex- 
clumge,  when  to  have  done  so  would 
have  caused  him  to  break  bis  con- 
tract with  the  Exchange.  The  ques- 
tion comes  down  to  this :  Can  such  a 
cause  of  action  be  sustained  ?  There 
can  be  no  doubt  concerning  the 
answer  which  must  be  given  to  sudi 
a  question.  We  are  satisfied  that  the 
agreement  into  which  these  parties 
entered  violated  the  rules  of  the 
Exchange,  and  that  all  parties,  the 
plaintiffs  as  well  as  the  defendant, 
knew  that  fact  when  they  entered 
into  it.  The  court  below  was  cleariy 
right  in  saying  that  the  plaintiffs, 
with  knowledge  that  "the  defendant 
was  a  member  of  the  New  York 
Stock  Exchange  and  bound  by  its 
rales, — ^in  other  words,  that  he  had  a 
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contractual  relation  with  the  Ex- 
<:hange  to  obey  these  rules, — entered 
into  a  contract  with  the  ddtendant  in 
violation  of  these  rules." 

The  courts  do  not  aid  the  parties 
to  illegal  agreements.  If  any  princi- 
ple of  law  is  settled,  it  Is  that  a  party 
to  an  illegal  undertaking  cannot 
come  into  a  court,  either  of  law  or 
equity,  and  ask  to  have  his  illegal 
contract  carried  out.  Ex  dolo  malo 
non  oritur  actio,  and  in  pari  delicto 
potior  est  conditio  defendentis.  It 
makes  no  difference  whether  the  con- 
tract has  been  executed,  or  remains 
still  executory.  The  defense  of  ille- 
gality may  be  set  up,  not  as  a  pro^ 
tection  to  defendant,  but  as  a  disabil- 
ity in  the  plaintiff.  It  was  said  by 
Lord  Mansfield  in  Holman  v.  John- 
son, Cowp.  pt  1,  pp.  341,  343:  "No 
court  will  lend  its  aid  to  a  man  who 
founds  his  cause  of  action  on  an 
immoral  or  an  illegal  act.  If,  from 
the  plaintiff's  own  stating  or  other- 
wute,  the  cause  of  action  appears  to 
arise  ex  turpi  causa  or  the  trans- 
gression of  a  positive  law  of  this 
country,  there  the  court  says  he  has 
no  right  to  be  assisted.  It  is  upon 
that  ground  the  court  goes,  not  for 
the  sake  of  the  defendant,  but  be- 
cause they  will  not  lend  their  aid  to 
such  a  plaintiff." 

In  Dent  v.  Ferguson,  132  U.  S.  60, 
66,  33  L.  ed.  242,  248,  10  Sup.  Ct. 
Rep.  13,  19,  the  Supreme  Court, 
speaking  through  Mr.  Justice  La- 
mar, cited  with  approval  Chancel- 
■lor  Walworth's  opinion  in  Bolt  v. 
Rogers,  3  Paige,  154,  157,  in  which 
he  said:  "Wherever  two  or  more 
persons  are  engaged  in  a  fraudulent 
transaction  to  injure  another,  nei- 
ther law  nor  equity  will  interfere  to 
relieve  either  of  those  persons,  aa 
against  the  other,  from  the  conse- 
quences of  their  own  misconduct." 

In  Hocking  Valley  R.  Co.  v.  Bar- 
bour, 190  App.  Div.  341,  179  N.  Y. 
Supp.  810,  recently  decided,  the 
plaintiff  had  sold  certain  gondola 
cars  to  the  Central  Locomotive  & 
Car  Works.  Prior  to  that  sale  the 
plaintiff  had  entered  into  a  contract 
wiUi  one  Wardwell  for  the  sale  of 
300  of  the  said  gondola  cars.  The 
11  A.L.R.— 46. 
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two  sales  left  about  50  cars  belong- 
ing to  the  plaintiff  unsold.  The 
plaintiff,  apparently  being  unwilling 
to  hazard  a  liability  to  Wardwell  by 
making  the  sale  to  the  Central  Loco- 
motive &  Car  Works,  insisted  that 
the  latter  should  give  a  bond,  ex- 
ecuted by  it  aiul  signed  by  defend- 
ants' testator,  to  save  the  plaintiff 
harmless  from  all  damages  and 
costs  which  might  result  if  the  plain- 
tiff made  the  sale.  The  bond  was 
given,  the  contract  between  the 
plaintiff  and  Wardwell  was  broken, 
and  all  the  cars  were  delivered  to  the 
Central  Locomotive  &  Car  Works. 
An  action  was  then  brought  by 
Wardwell  against  the  plaintiff,  and 
judgment  was  obtained  for  the 
breach  of  contract.  Then  suit  was 
brought  by  plaintiff  against  the  ex- 
ecutors of  the  bondsmen  upon  his 
contract  to  save  the  plaintiff  harm- 
less from  all  damages  arising  from 
the  failure  to  deliver  the  cars  to 
Wardwell.  The  supreme  court,  ap- 
pellate division,  first  department, 
held  the  action  could  not  be  main* 
tained,  as  the  bond  was  unenforce- 
able, having  been  executed  as  an  in- 
ducement to  the  seller  to  break  his 
contract  with  a  third  party.  The 
bond  was  executed  for  an  illegal  pur- 
pose. In  the  course  of  its  opinion 
the  court  said:  '^Whatever  right 
of  action  Wardwell  may  have  had 
against,  the  plaintiff,  he  had  a  pri- 
mary right  tp  have  his  contract  con- 
aummAted,  and  as  this  indemnity 
bond  was  given  with  full  knowledge 
of  all  the  parties  of  the  fact  that  its 
purpose  was  to  procure  the  plaintiff 
to  deliberately  violate  his  contract 
with  Wardwell,  the  court  will  not 
give  its  aid.  The  law  cares  nothing 
for  what  s  fraudulent  party  may 
lose,  but  will  leave  the  parties  where 
it  finds  them,  and  will  leave  them  to 
disentangle  themselves  from  the 
meshes  in  which  they  have  become 
involved  by  their  fraudulent  agree- 
ment." 

In  Wald's  Pollock  on  Contracts,  3d 
Am.  ed.  376,  it  is  said :  "An  agree- 
ment will  generally  be  illegal,  though 
the  matter  of  it  may  not  be  an  in- 
dictable offense,  and  though  the  in- 
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formation  of  it  may  not  amount  to 
the  offense  of  conspiracy,  if  it  con- 
templates any  civil  injury  to  third 
persons.  Thus  an  agreement  .  .  . 
to  carry  out  some  object  in  itself  not 
unlawful  ...  by  means  of  .  .  . 
breach  of  contract  or  breach  of  trust 
is  unlawful  and  void.'* 

In  13  C.  J.  §  343,  it  is  said  that 
"an  agreement  is  illegal  and  void 
where  its.  object  is  the  commission 
of  a  civil  wrpng  ag£unst  a  third  per- 
son>  although  the  wrong  may  not  be 
an  indictable  offense  or  crime,  either 
at  common  law  or  under  the  stat- 
utes. This  is  true,  for  example* 
.  .  .  of  an  agreement  to  perpe- 
trate a  fraud  on  a  third  person." 

It  is  clear  to  us  that  the  plaintiffs' 
cause  of  action  grows  out  of  an  ille- 
gal and  immoral 
*^ontract.  The  im- 
morality of  the 
agreement  to  allow 
the  plaintiffs  the 
use  of  defendant's  seat  on  the  Stock 
Exchange,  contrary  to  the  rules  of 
the  Exchange,  and  known  to  be  so 
to  all  the  parties,  is  so  apparent  that 
discussion  is  really  unnecessary; 
and  it  is  a  weH-established  principle 
of  sound  public  policy  that  no  court 
will  lend  its  aid  to  a  plaintiff  who 
grounds  his  action  upon  an  immoral 
agreemtot.  Therefore  the  court  be- 
low was  right  in  his  dilution  to  the 
jury  to  find  a  verdict  for  the  de- 
fendant. 

The  fact  that  the  illegality  of  the 


— Indnclnv 
breneli  oC 
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agreement  was  not  pleaded  is  of  no 
moment.  In  Oscan- 
yan  v.  Winchester  ton" "rVt^piM* 
Repeating  Arms  Co. 
103  U.  S.  261,  26  L. 
ed.  539,  the  court  held  that  the  ille- 
gality of  the  contract  might  be  con- 
sidered without  being  pleaded,  say- 
ing:  *The  position  of  the  plaintiff 
that  the  illeierality  of  the  contract  in 
suit  cannot  be  noticed,  because  not 
affirmatively  pleaded,  does  not  strike 
us  as  having  much  weight.  We 
should  hardly  deem  it  worthy  of 
serious  consideration  had  it  not  been 
earnestly  pressed  upon  our  attention 
by  learned  counsel.   ...  It  [the 
objection  of  illegality]  was  one 
which  the  court  itself  was  bound  to 
raise  in  the  interest  of  the  due  ad- 
ministration of  justice.   The  court 
will  not  listen  to  claims  founded 
upon  services  rendered  in  violation 
of  common  decency,  public  morality, 
or  the  law.  ...  It  would  not  be 
restrained  by  defects  of  pleading, 
nor,  indeed,  could  it  be  by  tiie  de- 
fendant's waiver,  if  we  may  suppoM 
that  in  such  a  matter  it  would  be 
offered." 

Inasmuch  as  the  cause  of  action 
grows  out  of  an  agreement  which 
the  court  cannot  recognize,  it  is  un- 
necessary to  consider  any  other 
question.  The  direction  of  a  verdict 
in  favor  of  the  defendant  was  jasti- 
fled  under  the  circumstances. 

There  being  no  defendant  in  this 
court,  as  heretofore  stated,  there  can 
be  no  costs. 

Judgment  affirmed. 


ANNOTATION. 


Validity  of  contract  tdiich  contemplates  the  vioIatHm  of  a  contract  with  ■ 

third  person. 


It  will  be  noted  that  cases  are  not 
included  herein  which  paas  upon  the 
validity  of  a  contract  between  a  third 
person  and  an  agent  or  employee,  the 
purpose  and  effect  of  which  is  to  tempt 
the  latter  to  betray  the  confidence  of 
hie  principal  or  employer;  e.  g.,  a  con- 
tract'to  impart  or  m^e  use  of  trade 
senrttttt; 


The  general  rule  that  a  contract  the 
object  or  tendency  of  which  is  to  place 
one  of  the  parties  thereto  under  obli- 
gation to  assume  an  antagonistic  or 
inconsistent  position  with  regard  to 
his  contractual  duties  to  a  third  per- 
son is  invalid,  has  been  applied  to  an 
agreement  between  parties,  the  pur- 
pose and  -object  of  which  are  to  in- 
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dace  one  party  to  the  ajrreement  to 
TiolBte  hfs  contract  or  agreement  with 
a  third  person.  Roberts  t.  Criss  (re- 
Ptprted  herewith)  ante,  698;  Rhoadea 
T.  Malta  Vita  Pure  Food  Co.  (1907) 
149  BlidL  235,  112  N.  W.  940;  Moody 
V.  Newmark  (1898)  121  Cat  446,  63 
Pac.  944;  Hocking  Valley  R.  Co.  v. 
Barbour  (1920)  190  App.  Div.  341,  179 
N.  Y,  Supp.  810,  subsequently  before 
appellate  division  upon  other  questions 
(1920)  192  App.  Div.  654,  183  N.  Y. 
Sopp.  163. 

In  Rhoadea  Malta  Vita  Pure-Food 
Co.  (1907)  149  Mich.  235,  112  N.  W. 
940,  a  contract  by  the  terms  of  which 
an  employee  of  a  manufacturing  com- 
pany, whose  knowledge  and  skill  were 
essential  to  the  success  of  the  com- 
pany, agreed  to  leave  the  service  of 
the  company  and  enter  fhat  of  s  com- 
petitor, the  purpose  being  to  injure 
the  business  of  the  former  employer, 
was  held-  invalid,  and  the  employee 
who  breached  the  agreement  was  de- 
nied recovery  of  his  salary  under  the 
lecemd  agreement.  The  court  said: 
"According  to  plaintiff's  proofs,  it  was 
understood  by  him  and  Mr.  Wisner 
that  the  primary  reason  for  the  agree- 
ment between  plaintiff  and  the  Pure 
Pood  Company  was  to  get  the  plaintiff 
oat  of  the  employ  of  the  Force  Food 
Company,  and  thereby  deprive  that 
company,  as  a  competitor  of  the  Pure 
Food  Company,  of  the  benefit  of  his 
skill  and  experience  in  installing  the 
machinery  in  their  plant  and  manu- 
facturing their  product.  The  agree- 
ment was  to  be  kept  secret,  and  plain- 
tiff was  not  to  be  openly  in  the  employ 
of  the  Pure  Food  Company,  but,  'as  a 
cover,'  was  to  be  ostensibly  in  the  em- 
ploy of  others.  The  object  was  to  *put 
Force  out  of  business;  and  he  says: 
"That  is  our  intention;  we  have  the 
money  back  of  us  and  will  do  it."'" 
The  court  concluded  that  the  agree- 
ment between  plaintiff  and  defendant 
was  not  binding  upon  the  latter  for 
the  reason  that  the  transaction  was 
illegal  and  fraudulent,  and  did  not  fur- 
nish a  good  consideration  for  the 
promise ;  and  for  another  reason  with 
which  this  annotation  is  not  con- 
cerned. 

In'  tfiiis  reported  case  (Robebts 


Cbiss,  ante,  698)  a  contract  made 
with  a  member  of  a  stock  exchange, 
which  required  the  member  to  violate 
rules  of  the  exchange,  of  which  the 
other  party  was  aware,  yrw  held  in- 
valid, and  the  right  of  the  latter  to 
maintain  an  action  thereon  was  de- 
nied. 

In  Hocking  Valley  R.  Co.  v.  Barbour 
(N.  Y.)  supra,  a  bond,  the  real  purpose 
of  which  was  to  indemnify  the  obligee 
against  any  claim  for  damages  on  ac- 
count of  his  failure  to  deliver  to  a 
third  person,  pursuant  to  an  existing 
contract  of  sale,  certain  cars  which 
the  principal  obligor  in  the  bond  de- 
sired to  purchase,  was  held  to  rest 
upon  an  illegal  consideration  and  an 
illegal  purpose,  which  the  courts 
would  not  enforce.  So  far  as  appears, 
the  motive  of  the  obligor  was  to  se- 
cure the  ears  for  itself,  and  was  not 
primarily  to  deprive  the  third  person 
thereof.  The  court  said:  *'If  the 
court  should  enforce  this  contract,  it 
'  would  be  thereby  making  itself  a  par- 
ty to  the  consummation  of  the  wrong. 
It  matters  not  in  .  what  position  the 
parties  may  find  themselves,  where 
they  are  in  pari  delicto,  a  court  will 
aid  neither  parly  to  enforce  any  right 
to  claim  under  such  an  agreement. 
Whatever  right  of  action  Wardwell 
[purchaser  under  previous  contract] 
may  have  had  against  the  plaintiff,  he 
had  a  primary  right  to  have  his  con- 
tract consummated;  and  as  this  in- 
demnity bond  was  given  with  full 
knowledge  of  all  the  parties  of  the 
fact  that  its  purpose  was  to  procure 
the  plaintiff  to  deliberately  violate  hie 
contract  with  Wardwell  the  court  will 
not  gi^e  its  aid.  The  law  cares  noth- 
ing for  what  a  fraudulent  parfy  may 
lose,  but  will  leave  the  parties  where 
it  finds  them,  and  will  leave  them  to 
distangle  tiiemaelves  from  the  meshes 
in  which  they  have  become  involved 
by  their  fraudulent  agreement."  j 

And  see  also  Moody  v.  Newmark 
(1898)  121  CaL  446,  53  Pac.  944,  which 
holds  to  be  invalid  an  agreement  by 
the  pledgee  of  property  with  the  seller 
thereof  that  he  would  not  redeliver  it 
to  the  pledgeor  upon  the  latter  redeem- 
ing his  pledge^  until  he  had  also  paid 
-the  purchase  price. 
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In  this  connection  it  may  be  of  in- 
terest to  compare  the  principle  applied 
in  the  foregoing  cases  with  the 
principle  applied  in  actions  to  recover 
damages  in  behalf  of  one  party  to  a 
contract  ft-om  a  third  person  who  in- 
duced the  breach  of  the  contract.  Ac- 
cording to  the  earlier  rule,  which  is 
still  adhered  to  by  many,  if  not  the 
majority,  of  the  later  cases  passing 
upon  the  question,  a  person  who  in- 
duced the  breach  of  a  contract  be- 
tween parties  is  not  liable  in  damages 
to  the  injured  party  unless  he  acted 
maliciously,  and  any.presumptio  i  of 
malice  may  be  overcome  by  showing 
that  the  breach  complained  of  was  due 
to  a  contract  entered  into  by  the  de- 
fendant to  promote  his  legitimate  in- 
terests. See  annotation  appended  to 
.Wheeler-Stenzel  Co.  v.  American  Win- 
dow Glass  Co.  L.R.A.1915F,  1076.  In 
the  foregoing  note  it  is  said  that  a  per- 
son is  liable  in  damages  for  inten- 
tionally and  maliciously  inducing  the 
breach  of  a  contract  unless  he  can  pre-, 
sent  some  legal  justification  for  his 
conduct  in  this  regard ;  that  the  prin- 
cipal question  arises  in  determining 
what,  if  anything,  will  constitute  a 
justification  which  will  relieve  a  third 
person  from  liability  for  thus  inter- 
fering with  and  procuring  the  breach 
of  a  contract  to  which  he  was  not  a 
party  or  privy.  Upon  this  point  it  is 
said  that  the  cases  are  not  in  accord. 
"Some  late  cases  have  extended  the 
doctrine,  and  held  it  applicable  to 
cases  where  the  breach  of  contract 
was  the  necessary  result  of  a  contract 
between  a  third  person  and  one  of  the 
original  contracting  parties,  and  such 
third  person  induced  the  same  with 
IcQOwledge  of  the  original  contract,  al- 
though his  purpose  was  to  promote  his 
own  interests."  In  this  connection  it 
is  to  be  noted  that  the  present  annota- 
tion is  limited  to  cases  involving  ac- 
tions to  recover  on  the  subsequent  con- 
tract which  caused  the  breach  of  the 
joriginal  contract,  and  it  does  not  in- 
volve actions  to  recover  damages  for 
the  breach  of  or  to  enforce  the  origi- 
nal contract. 

In  Citizens  State  Bank  v.  Rosenberg- 
er  (1918)  40  S.  D.  256,  167  N.  W.  154, 
it  appeared  that  a  purchaser  deposited 


with  a  bank  a  portion  of  the  purchase 
price  of  real  estate,  under  an  agree- 
ment with  the  bank  whereby  the  de- 
posit would  be  returned  to  him  if  the 
vendor  was  unable,  within  a  desig- 
nated time,  to  convey  a  good  title  to 
the  premises.  While  in  this  situation 
the  vendor,  in  order  to  induce  the  bank 
to  credit  him  with  the  deposit,  agreed 
to  indemnify  it  against  loss.  This  in- 
demnity contract  was  held  valid  in  the 
absence  of  evidence  that  the  purpose 
thereof  was  to  defraud  the  vendee  of 
his  deposit.  The  court  said:  "The 
fact  that  the  contract  sued  upon  and 
the  parties  thereto  had  in  contempla- 
tion that  these  advance  part  payments 
had  been  deposited  with  the  bank 
should  at  aU  times  be  kept  in  mind  in 
considering  this  case.  If  the  specific 
money  representing  these  advance 
payments  had  in  fact  been  specifically 
deposited  in  escrow,  to  have  been  kept 
intact,  separate  and  apart  from  all 
other  moneys  of  the  bank,  and  the 
parties  to  this  action  had  been  dealing 
with  respect  to  money  so  held  in  es- 
crow, then  there  would  have  been  a 
different  proposition  confronting  the 
parties  and  this  court,  as  a  different 
obligation  would  then  have  been  rest- 
ing upon  the  bank;  but  in  this  case 
the  money  was  deposited  in  the  bank 
the  same  as  any  other  general  deposit, 
and  became  intermingled  with  all  oth- 
er moneys  of  the  bank,  and  there  wis 
no  obligation  resting  en  the  bank  to 
return  the  specific  money  deposited, 
but  the  only  obligation  resting  on  the 
bank  was  that  of  debtor  agreeing  to 
pay  a  large  sum  of  money  to  whomso- 
ever eventually  might  be  entitled 
thereto  under  the  contract  for  the  sale 
of  land.  This  is  the  construction  that 
the  parties  to  this  action  placed  upon 
the  deposit  of  the  money  with  the 
bank.  The  money  in  question  never, 
as  a  matter  of  fact,  became  an  escrow, 
although  so  denominated.  The  con- 
tracts set  out  in  the  complaint  indi- 
cate a  general,  and  not  a  special,  de- 
posit. A  general  deposit  of  moner 
such  as  was  contemplated  by  the  par- 
ties to  this  suit  was  not  in  fact  an 
escrow  of  money,  but  was  notiiing 
more  than  a,  general  deposit.  .  .  • 
We  fail  to  discover  any  principle  of 
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public  policy  in  relation  to  the  giving 
of  the  indemnity  which  permitted 
Rosenberger  to  procure  the  amount  of 
the  deposit  from  the  bank.  It  might 
as  well  be  said,  for  all  this  court 
knowSf  that  Rosenberger  and  the  sure- 
tr  company  eonspired  to  fleece  the 
bank.'* 

In  J.  I.  Case  Threshing  Mach,  Co. 
T.  Fisher  (1909)  144  Iowa,  45.  122  N. 
W.  575,  where  defendants  were  at  the 
same  time  engaged  in-  selling  on  com- 
mission machines  manufactured  by 
plaintiff  and  by  another  company,  both 
operating  under  a  license  from  a  third 
company,  it  was  held,  in  upholding  a 
counterclaim  for  commissions,  that  if 
the  plaintiff,  on  being  satisfied  that 
defendants  were  getting  better  terms 
from  the  second  company  than  it 
(plaintiff)  was  offering,  saw  fit  to  add 
a  further  commission  on  business  al- 
ready done  for  it  by  defendants  as  an 
inducement  to  them  to  abandon  fur- 
ther relations  with  the  second  com- 
pany, there  was  nothing  illegal  in 
doing  so,  it  not  appearing  that  the  de- 
fendants had  agreecj^  to  act  exclusive- 
ly as  agents  for  the  second  company. 
The  court  added  that  even  if  there 


were  such  exclusive  agency,  the  plain- 
tiff might  negotiate  for  its  abandon- 
ment without  legal  wrong.  This  was 
apparently  on  the  further  assumption 
that  there  was  no  binding  contract  for 
an  aneiqpired  period.  The  court  said : 
*1f  the  contract  is  one  by  its  terms 
or  in  its  nature  terminable,  there  is  no 
wrong  in  offering  inducements  to  the 
party  to  terminate  it  in  the  interest 
of  the  person  offering  inducement  for 
such  action  to  his  own  advantage." 

The  suggestion  by  plaintiff  of  ille- 
gality in  an  attempt  to  induce  the 
second  company  to  violate  its  contract 
with  the  third  company,  by  the  terms 
of  which  the  second  company  was 
boand  under  penalty  not  to  sell  ttie  ma- 
chines for  less  than  a  specified  price, 
was  disposed  of  by  the  statement  that 
it  was  wholly  without  force  as  to 
defendants*  conduct,  as  it  did  not  ap- 
pear that  they  had  any  knowledge  of 
the  terms  of  such  contract;  and,  so 
far  as  appears,  they  may  have  assumed 
that  the  plaintiff  company  and  the  sec- 
ond company  were  at  liberty  to  com- 
pete as  to  the  terms  on  which  they 
would  sell  machines.        A.  6.  S. 


BOARD  OF  COUNTY  COMMISSIONERS  OF  OKFUSKEE  COUNTY, 

Plff.  in  Err., 

V. 

TOM  HAZLEWOOD,  Ex-Counly  Attorney,  et  al. 

CHelahoMM  Supremm  Court  ^September  7,  S9iSO, 
(—  Okla.  — .  192  Pac.  217.) 

Attoraejr  —  adjodging  percentage  of  recovery. 

1.  Well-settled  principles  of  public  policy  forbid  courts,  in  the  absence 
of  statutory  authority  or  consent  of  the  attorney's  client,  to  adjudge  and 
decree  the  attorney  a  portion  of  the  proceeds  of  a  judgment  recovered  by 
the  attorney  in  favor  of  his  client. 

ISee  note  on  this  queetion  beginning  on  page  713.] 

—  county  —  percentage  of  collectimis.  during  his  term  of  office,  and  where  a 

2.  Under  §  1567,  Rev.  Laws  1910,  a  judgment  on  a  forfeited  bond  or 
county  attorney  is  entitled  to  25  per  recognizance  is  recovered  by  him  on 
cent  of  all  forfeited  bonds  and  recog-  behalf  of  the  state,  he  is  only  entitled 
nizances  actually  collected  by  him  to  25  per  cent  of  the  amount  thereof 

Headnotes  by  Ramsey,  J. 
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actually  collected  by  him,  and  not  en- 
titled to  an  amount  equivalent  to  25 
per  «ent  of  the  judgment. 

Judgment  —  in  favor  of  county  — 
direction  for  disbursement. 

5.  That  part  of  a  judgment  recov- 
ered by  a  county  attorney  on  a  for- 
feited bond  or  recognizance,  directing 
the  clerk  of  the  court  to  disburse  the 
proceeds  of  the  judgment,  when  re- 
ceived, so  as  to  pay  the  county  attor- 
ney a  sum  equivalent  to  25  per  cent  of 
the  entire  judgment,  is  void  as  to  the 
state  and  county,  it  appearing  that 
neither  the  state  nor  county  consented 
thereto,  nor  was  represented  by  an 
attorney  or  duly  authorized  agent. 

Attorney  —  transaction  with  client  — 
burden  of  proof  of  fairness. 
4.  Although  the  relation  of  attorney 
and  client  does  not  render  the  attorney 
incapable  of  entering  into  a  transac- 
tion or  contract  with  his  client,  never- 
theless the  burden  of  proof  is  upon 
the  attorney  to  prove  fairness  and  the 
best  of  faith,  and  that  the  merits  of 
the  transaction  between  him  and  his 
client  were  uninfluenced  by  the  re- 
lationship. 

[See  2  R.  C.  L.  966.] 

—  right  to  deal  in  subject  of  anpl*^- 
ment 

6.  An  attorney  has  no  capacity  to 
deal  for  himself  in  the  subject-matter 


of  his  employment,  without  his  cUenfi 
knowledge  and  consent. 
[See  2  R.  C.  L.  970,  971.] 

—  investigation  of  fairness. 

6.  Where  an  attorney  deals  in  the 
subject-matter  of  his  employment 
without  the  knowledge  and  consent  of 
his  client,  the  question  of  good  faith 
or  fairness  or  adequacy  of  the  consid- 
eration will  not  be  inquired  into.  The 
door  is  shut  to  all  investigation,  on 
the  principle  that  one  cannot  serve 
two  masters  where  self-interest  is  in- 
volved, and  a  transaction  by  an  attor- 
ney involving  the  subject-matter  of 
his  employment,  without  the  knowl- 
edge and  consent  of  his  client,  is  viti- 
ated by  the  law,  irrespective  of  its 
merits,  fairness,  or  good  faith;  and 
whether  it  is  injurious  to  the  client  is 
immaterial,  because  the  law  does  not 
stop  to  speculate  upon  the  probabilitr 
that  the  attorney  resisted  temptation. 
The  law  removes  the  temptation  by 
proclaiming  in  advance  that  the  attor- 
ney shall  not  deal  for  himself  with  the 
subject-matter  intrusted  to  him  by  his 
client,  without  the  knowledge  and  con* 
sent  of  his  client. 

[See  2  R.  C.  L.  971.] 

—  recovery  by  county. 

7.  The  board  of  county  comndi- 
sioners  may  recover  from  a  county 
attorney  and  his  bpndsmen  all  sums 
received  by  the  county  attorney,  by 
virtue  of  his  office,  in  excess  of  legal 
fees  and  compensation, 


Error  to  the  County  Court  for  Okfuskee  County  (Ballard,  Special  J.) 
to  review  a  judgment  in  favor  of  defendants  in  an  action  brought  to  re- 
cover the  amount  received  by  defendant  Hazlewood  aa  county  attorney, 
in  excess  of  his  legal  fees  and  compensation.  Reversed, 

The  facts  are  Stated  in  the  opinion  of  the  court. 

Mr.  T.  S.  Hurst,  for  plaintiff  in  er-  The  money  came  into  defendanfi 
ror :  hands  by  virtue  of  his  office,  and  the 

The  county  attorney  is  entitled  only  sureties  on  his  official  bond  are  liable 
to  one  fourth  of  the  amount  of  money    for  the  amount  which  he  received  and 


collected  on  forfeited  bail  bonds  dur- 
ing his  term  of  office,  and  is  not  en- 
titled to  one  fourth  of  the  amount  of 
judgments  obtained,  whether  collect- 
ed or  not. , 

36  Cyc.  1116;  Regents  of  University 
V.  Board  of  Education,  20  Okla.  809,  95 
Pac.  429;  Cole  v.  McKune,  19  Gal.  422; 
Herrn  v.  Sharp  County,  81  Ark.  38,  98 
S.  W.  704;  State  v.  Barron,  74  Ind.  374; 
State  V.  Stone,  72  Ala.  185;  Power  v. 
Fleming  County,  99  Ey.  200,  36  S.  W. 
541. 


was  not  entitled  to,  and  which  he  did 
not  account  for  to  the  county  treas- 
urer. 

Hughes  V.  Oklahoma  County.  ^ 
Okla.  410,  150  Pac.  1029. 

The  plea  of  res  judicata  will  not  lie 
in  this  case. 

23  Cyc  1237,  1290;  Woodworth  t. 
Hennessey,  82  Okla.  267, 122  Pac  224; 
Garfield  County  v.  Huett,  35  Okla.  713. 
180  Pac.  927;  Parris  v.  Beaven.  U 
Bush,  264. 
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Ramsey,  J.,  delivered  the  opinion 
of  the  court : 

J.  C.  Wright,  county  attorney  at 
Okfuskee  county,  obtained  a  judg- 
ment  in  favor  of  the  state  of  Okla- 
homa in  the  district  court  on  May  22, 
1911,  against  Rudd,  for  $1,050  on 
two  forfeited  appeal  bonds,  wherein 
Will  Edwards  had  been  convicted  in 
the  county  court  for  selling  liquor. 
An  appeal  from  said  judgment  was 
prosecuted  to  this  court,  and  W.  H. 
Dill,  as  surety,  executed  a  superse- 
deas bond  to  stay  execution  on  the 
judgment   The  judgment  was  af- 
firmed by  this  court  on  November 
11, 1913.  Edwards  v.  State,  39  Okla. 
605,  136  Pac.  577.    Defendant  in 
error,  Tom  Hazlewood,  was  county 
attorney  of  Okfuskee  county  from 
the  first  Monday  in  January,  1913, 
until  January,  1915.    During  his 
term  of  office  Hazlewood  filed  suit 
against  Dill,  surety  on  the  super- 
sedeas bond,  and  recovered  a  judg- 
ment oa  October  9,  1914,  for  fl,- 
296.92.  The  said  judgment  was  ren- 
dered in  favor  of  the  plaintiff  in  a 
case  styled  "The  State  of  Oklahoma, 
PlaintiflF,  v.  W.  H.  Dill,  Defendant." 
The  judgment  contained  the  follow- 
ing order,  to  wit :  "It  is  further  or- 
dered that  the  clerk  of  this  court 
disburse  the  above-named  sum  as 
follows,  to  wit :  To  the  treasurer  of 
Okfuskee  county,  for  the  use  and 
benefit  of  the  public  school  fund  of 
said  county,  ?946.97;  to  Tom  Hazle- 
wood, county  attorney,  the  sum  of 
^16.65 ;  to  pay  the  costs  in  ^ase  No. 
587,  State  of  Oklahoma  v.  J.  L. 
Rudd,  in  the  sum  of  $34.30;  and  for 
costs  in  this  case  in  the  sum  of 
$6.05.'* 

Dill  paid  to  the  clerk  of  the  dis- 
trict court  the  sum  of  $400  on  said 
judgment,  whereupon  the  clerk  paid 
over  to  Hazlewood  the  sum  of  $315.- 
65,  same  being  26  per  cent  of  the 
judgment.  Plaintiff  in  error  con- 
tends that  Hazlewood  was  only  enti- 
tled to  25  per  cent  of  ihe  $400  col- 
lected during  his  term  of  office.  The 
balance  of  the  judgment  was  paid 
after  Ha^ewood's  term  of  office  ex- 
pired. 

1.  Under  Um  provisions  of  §  1667, 


Rev.  Laws  1910,  providing  that  the 
county  attorney,  in  addition  to  his 
annual  salary,  "shall  receive  25.  per 
cent  of  all  forfeited  bonds  and  recog- 
nizances by  him  collected,"  Hazle- 
wood was  not  entitled  to  25  per  cent 
of  the  judgment. 
He  was  only  entitled  coon"!'" 
to  25  per  cent  of  ]f5f;"/";*5*  •* 

,  ,         ■  collection. 

that  part  of  the 
judgment  actually  collected  by  him 
during  his  term  of  office.  Section 
1657,  Rev.  Laws  1910,  means  exact- 
ly what  it  says,  and  it  would  be  diffi- 
cult to  clarify  its  language. 

"The  meaning  of  the  word  'col- 
lect,' as  given  by  the  Iffldcographera, 
is  *to  gather;  to  assemble.'  When 
used  with  reference  to  the  collection 
of  mon^,  it  often  implies  much 
more  tiian  the  mere  act  of  receiving 
the  money."  Hubbell  v.  Bernalillo 
County,  13  N.  M.  546,  86  Pac.  430; 
Purdy  V.  Independence,  75  Iowa, 
356,  39  N.  W.  641. 

The  Indiana  Statute  of  1876  (1 
Rev.  Stat.  p.  475,  §  234) .  prescribing 
certain  fees  for  prosecuting  attor- 
neys, contained  this  provision: 
"And  when  he  prosecutes  to  final 
judgment  against  the  defendant,  ten 
(10)  per  cent  on  money  collected," 
as  additional  compensation. 

In  State  v.  Barron,  74  Ind.  374, 
the  court  held  that  the  prosecuting 
attorney  was  not  entitled  "to  any 
such  percentage,  unless  it  appeared 
that  he  had  prosecuted  to  final  judg- 
ment a  suit  for  the  recovery  of  the 
forfeited  money,  and  even  then  he 
would  only  be  entitled  to  10  per  cent 
on  the  money  collected  on  such  judg- 
ment." See  also  Ex  parte  Ford,  74 
Ind.  416;  State  ex  rel.  Atty.  Gen.  v. 
Denny,  67  Ind.  148;  State  ex  rel. 
Tompkins  v.  Stone,  72  Ala.  185; 
Knox  V.  State,  9  Baxt.  202 ;  Power  v. 
Fleming  County.  99  Ky.  200,  35  S. 
W.  541 ;  Adams  v,  Bristol,  126  App. 
Div.  660,  111  N.  Y.  Supp.  231. 

2.  Defendants  contend  that  the 
judgment  of  the  district  court  in  the 
case  against  Dill  is  res  judicata,  be- 
cause of  that  judgment  the  court  ad- 
judged that  Hazlewood  was  entitled 
to  $315.66,  and  directed  the  clerk  to 
pay  him  that  sum.  Neither  the  state 
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nor  county  was  a  party  to  that  part 
of  the  judgment  directing  the  clerk 
to  pay  over  to  Hazlewood  $315.65. 
Hazlewood  was  attorney  for  the 
state  in  that  case,  and  as  county  at^ 
tomey  was  the  legal  representative 
of  the  county.  His  personal  interest 
was  adverse  to  the  state  and  county, 
and,  in  so  far  as  the  judginent 
awards  Hazlewood  $315.65,  it  is 
not  binding  on  the 

i?%"o  "oT  county*  and 

epntr—  not    res    j  udicata. 

Hazlewood  was  not 
the  plaintiff  in  the 
action,  and  there  is  nothing  in  the 
agreed  statment  of  facts  to  show 
that  the  state  or  county  was  repre- 
sented by  any  independent  counsel. 
Neither  the  state  nor  county  had 
any  opportunity  to  defend  against 
Hazlewood's  claim. 

Well-«ettled  principles  of  public 
policy  forbid  courts,  in  the  absence 
of  statutory  author- 
i^jnd!^'i>ff  ity  or  consent  of  the 
««SvSJ?"*  attorney's  client,  to 
adjudge  and  decree 
the  attorney  a  portion  of  the  pro- 
ceeds of  the  judgment  recovered 
by  the  attorney  for  his  client.  The 
relation  of  attorney  and  client  la 
one  of  trust  and  confidence,  requir- 
ing a  high  degree  of  fidelity  and  good 
faith.  £ven  in  transactions  between 
attorney  and  client,  the  burden  of 
proof  is  upon  the  attorney  to  prove 
fairness  and  the 
^'ai^'^i'il  best  of  faith,  and 
Jr'STn^l.*'**'  transaction 
between  him  and  his 
client  was  uninfluenced  by  the  rela- 
tionship. There  is  no  incapacity 
for  dealing  with  a  client,  but  there 
is  absolute  incapacity  of  an  attorney 
-rt«ht  to  deal  for  his  own 

In  ««bje««  Of  interest  m  the  sub- 
e«.pioT»«»t.       ject-matter  of  the 

litigation,  without  his  client's  knowl- 
edge and  consent  Payne  v.  Beard, 
159  C.  C.  A.  341, 247  Fed.  247 ;  Han- 
son V.  Sjostrom,  171  C.  C.  A.  286, 
260  Fed.  460;  Hennann  v.  Hall,  133 
C.  C.  A,  619,  217  Fed.  947;  Robert- 
son v.  Chapman,  152  U.  S.  673, 38  L. 
ed.  592,  14  Sup.  Ct.  Rep.  741.  But 
in  a  transaction  by  an  attorney  of 


this  kind,  where  the  client  wu  nei- 
ther consulted  nor  represented  bj 
himself  or  an  au- 
thorized agent,  the  ;i"i'KlS^ 
question  of  good 
faith  is  not  inquired  into.  The  dm 
is  shut  to  all  investigatum.  OstiH 
principle  that  a  man  cannot  Bern 
two  masters,  especially  wheTe  sdf- 
interest  is  involved,  the  transadkii 
is  vitiated  by  the  law,  irrespective  rf 
its  merits,  fairness,  or  good  bitli; 
and  whettier  it  is  injurioua  to  dit 
client  is  immaterial.  The  law  don 
not  stop  to  speculate  upon  the  prob- 
abilities that  the  attorney  re^ 
temptation ;  it  removes  the  ternpU- 
tion  by  prodaiminir  in  advance  thit 
he  shall  not  deal  for  himself,  Tithont 
the  knowledge  and  consent  of  hit 
client,  with  the  subjecNmatter  in- 
trusted to  him  and  involved  in  hii 
representation  as  attorney.  Stt 
Harris  v.  Beaven,  11  Bush,  2»4; 
Michoud  v.  Girod,  4  How.  503, 11 L 
ed.  1076;  Thornton,  Attys.  §§  IM, 
166;  Kimball  v.  Ranney,  122  HidL 
160,  46  L.R.A.  403,  80  Am.  St  Bep. 
548,  80  N.  W.  992;  Cunningham  t. 
Jones,  37  Kan.  477,  1  Ajoo.  St  ficFi 
257.  IB  Pac.  572. 

3.  The  clerk  of  the  court,  in  pu- 
ing  over  to  Hazlewood  under  thefr 
rection  of  the  judgment  $315.65,  is- 
stead  of  $100,  acted  ministerially  is 
the  amanuensis  of  the  court  Hii^ 
v.  Twyf ord,  40  Okla.  220,  139  ftt. 
313.  But  the  original  wrong  w 
committed  by  Hazlewood  in  either 
procuring  the  court  to  make  ^ 
order  directing  the  clerk  to  pay  his 
$315.65,  .or  permitting  the  court  to 
make  such  order.  He  had  no  ri^ 
to  the  $215.65,  and  his  acoeptaneec^ 
that  amount,  in  excess  of  theanostf 
due  him,  constituted  the  colleetia 
of  illegal  fees  and  compensation  I? 
virtue  of  his  office,  ^ 
for  which  he  and  his  ;;Jjrr;.'" 
bondsmen  are  re- 
sponsible. Hughes  V.  Oklabaj 
County,  50  Okla.  410, 105  Pac  m 

The  judgment  of  the  trial  courtj 
reversed,  and  the  cause  remand* 
with  directions  to  the  court  to  eotf 
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judgmrat    on    the    agreed    facts       Harrison,  Vice  Ch.  J.,  and  Kane, 

against  Hazlewood  and  his  bonds-    Pitchford*  JohnBMi,  and  HisKins,  JJ., 

men,  J.  L.  Sandlin  and  J.  N.  Jones,  concur. 


iUmOTATION. 

Fomr  of  coorl  to  adjodge  and  decree  to  attoraej  part  of  the  jodgment  re- 
covered hy  his  client. 


It  will  be  seen  that  it  is  held  in  the 
reported  case  (Okfuskee  County  v. 
Hazlewood,  ante,  709)  that,  in  the 
absence  of  statute  or  the  eonsent  of 
the  client,  it  is  error  for  a  court,  in 
entering  a  judgment  at  law,  to  enter  a 
part  of  it  In  favor  of  the  attorney. 

No  case  has  been  found  which  ques- 
tions the  soundness  of  such  doctrine. 

Where  an  award  has  been  made  to*  a 
client  for  proper^  taken  in  eminent 
domain  by  a  city,  the  court  may  not, 
on  the  attom^s  application,  direct 
what  part  of  the  award  the  city  is  to 
pay  to  the  client,  and  what  part  to  the 
attorney.  The  attorney  must  sue,  or 
the  client  voluntarily  consent  to  have 
the  court  determine  the  matter,  as  he 
does  where  he  asks  for  an  order 
against  the  attorney  for  the  distribu- 
tion of  a  fund  actually  in  court  which 
is  subject  to  the  attorney's  lien.  Be 
Lexington  Ave.  (1898)  30  App.  Div. 
602,  62  N.  Y.  Supp.  203,  aflSrmed  in 
(1898)  167  N.  Y.  678,  61  N.  E.  1092. 

In  equity  cases,  however,  the  decree 
sometimes  provides  that  a  payment  of 
fees  be  made  to  a  named  attorney  for 
a  party. 

In  Central  K.  &  Bkg.  Co.  v.  Fettus 
(1884)  lis  V.  S.  116,  28  L.  ed.  915,  6 
Sup.  Ct.  Rep.  387,  the  court  said  that 
complainants  in  a  certain  equity  Huit 
"are  entitled  to  be  allowed,  out  of  the 
property  thus  brought  under  the  con- 
trol of  the  court,  for  all  expenses  prop- 
erly incurred  in  the  preparation  and 
conduct  of  the  suit,  including  such 
reasonable  attorney's  fees  as  were 
fairly  earned  in  effecting  the  result 
indicated  by  the  final  decree.  And 
when  an  allowance  to  the  complainant 
is  proi)er  on  account  of  solicitors*  fees, 
it  may  be  made  directly  to  the  solici- 
tors themselves,  without  any  applica- 
tion by  their  immediate  client." 

In  CoUey  v.  Wolcott  (1911)  109  C. 
C.  A.  425, 187  Fed.  596,  where  the  serv- 


ices of  complainant's  solicitors  had  re- 
sulted in  rescuing  from  spoliators  a 
large  amount  of  property,  not  only  for 
the  benefit  of  the  complainant,  but  for 
the  benefit  of  all  the  stocUiolders  of  a 
company,  and  by  means  of  these  serv- 
ices the  property  was  brought  under 
the  control  of  the  court,  the  court 
said:  "In  these  circumstances  noth- 
ing is  plainer  than  that  the  cost  of  a 
restitution  of  this  kind  should  be  borne 
by  those  benefited  by  it.  .  .  .  While 
allowances  for  solicitor's  fees  have 
sometimes  been  made  in  favor  of  the 
complainants  in  the  suit,  no  reason  is 
apparent  why  they  should  not  be  made 
directly  to  those  who  are  entitled  to  it. 
They  are  officers  of  the  court,  and 
should  properly  be  protected,  When  a 
trust  fund  created  by  them  is  in  the 
custody  of  the  court  and  subject  to 
4nal  disposition*  by  it."''^ 

In  Princeton  Coal  ft  ifin.  Co.  v.  Gil- 
christ (1912)  51  Ind.  App.  216,  99  N. 
E.  426,  an  action  brought  by  a  minor- 
ity stockholder  of  a  corporation; 
charging  that  majority  stockholders 
were  largely  indebted  to  the  corpora- 
tion, the  judgment  directed  the  de- 
fendants to  pay  each  a  certain  sum 
to  the  clerk  of  the  court,  out  of  which 
the  clerk  was  directed  to  pay  the  plain- 
tifTs  attorneys  $1,000,  and  to  pay  the 
remainder  to  the  treasum'  of  the  cor- 
poration; thereafter  the  plaintiff  sold 
his  stock,  and  all  the  stockholders 
voted  to  satisfy  the  judgment,  which 
was  done.  In  an  action  by  the  attor-, 
neys  to  carry  the  former  decree' into 
examination,  the  court  said:  *^e 
think  it  clear  that  in  an  equitable  pro- 
ceeding by  a  minority  stockholder  to 
require  those  in  control  of  the  affairs 
of  a  corporation  to  restore  to  it  prop- 
erty or  money  wrongfully  withheld, 
tiie  court  in  its  decree  may  provide 
that  plaintiff  be  reimbursed,  out  of  the 
fund  recovered,  for  his  costs,  charges. 
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and  counsel  fees.  ...  It  has  been 
held  by  the  United  States  Supreme 
Court,  as  well  as  by  this  court,  that  in 
an  action  where  an  allowance  may 
properly  be  made  to  the  complainant 
on  account  of  attorney's  fees,  the  same 
may  be  made  directly  to  the  attorneys. 
Central  R.  &  Bk^.  Co.  v.  Pettus  (1886) 
113  U.  S.  116,  124,  28  L.  ed.  915,  918. 
5  Sup.  Ct  Rep.  387;  Traylor  v.  Rich- 
ardson (1891)  2  Ind.  App.  462,  28  N. 
E.  206." 

This  doctrine  in  equilgr  caaes  was 
amtarently.  followed; 

— ^where  counsel  appearing  for  the 
state  tried  to  have  a  will  construed  in 
behalf  of  a  charity,  and  succeeded  in 
aecuring  a  large  sum  in  that  behalf, 
the  court  directed  the  executor  to  pay 
them  an  amount  allowed  for  their  serv* 
ices,  Re  Creighton  (1913)  93  Neb.  90, 
189  N.  W.  827; 

— ^where  the  court,  having  a  fund  in 
court  for  distribution,  made  an  allow- 
ance to  certain  solicitors  for  the  plain- 
tiff, who  had  withdrawn,  for  their 
services  up  to  the  time  of  their  with- 
drawal, Rumsey  v.  People's  R.  Co. 
(1900)  84  Mo.  App.  608; 

—  where,  a  complainant's  efforts 
having  brought  into  court  a  fund 
which  was  subject  to  no  fixed  liens, 
and  there  were  enough  claims  prior 
to  his  own  to  exhaust  the  fund, 
his  attorney's  fees  were  directed  paid 
before  these  preferred  claims,  Camp- 
bell V.  Provident  Sav.  &  L.  Soc.  (1900) 
—  Tenn.  — ,  64  L.R.A.  817,  61  S.  W. 
1090; 

— where,  after  the  recovery  of  a 
verdict  in  favor  of  the  plaintiff  in  a 
policy  of  tornado  insurance,  on  a  mo- 
tion for  distribution  of  the  fund,  the 
court  "entered  judgment  upon  the  ver- 
dict, allowed  an  attorney's  fee"  of  a 
certain  sum  "in  favor  of"  U,  the  plain- 
tiff's attorney,  and  directed  that  the 
'balance  be  distributed  antong  mort- 
gagees, although  both  the  mortgagees 
and  the  plaintiff  objected  to  the  allow- 
ance of  fees  to  the  plaintiff's  attorney, 
Lomack  Home  v.  Iowa  Mut.  Tornado 
Ins.  Co.  (1912)  165  Iowa,  728,  133  N. 
W.  725,  petition  for  rehearing  over- 
ruled in  (1912)  —  Iowa,  — ,  187  N.  W. 
936; 

— where,  in  an  equity  case,  inter- 


veners who  were  entitled  to  share  had 
benefited  by  the  litigation,  the  court 
ordered  that  the  defendants  pay  into 
court  a  certain  sum  for  distribution, 
and  that  10  per  cent  of  that  amount  be 
taxed  against  and  paid  out  of  the  fund 
to  tihe  complainant's  solicitors,  Adami 
V.  Kehlor  Min.  Co.  (1889)  38  Fed.  281. 

In  Weigand  v.  Alliance  Supply  Co. 
(1897)  44  W,  Va.  133,  28  S.  E.  80S,  it 
was  held  that  "where  a  fund  is  brought 
into  a  court  of  equily  through  the 
services  of  an  attorney  who  looks  to 
that  alone  for  his  compensation,  al- 
though his  interest  cannot  technicaUy 
be  called  a  "lien,"  he  is  regarded  ss 
the  equitable  owner  of  the  fund,  to  the 
extent  of  the  reasonable  value  of  his 
services;  and  the  court  administering 
the  fund  will  intervene  for  his  pro- 
tection, and  award  him  a  reasonable 
compensation,  to  be  paid  out  of  it" 

In  8<Hne  equity  cases,  the  court  will 
direct  a  payment  to  be  nude  to  an  at- 
torney out  of  his  client's  share. 

Thus  the  court,  in  an  equity  ease, 
directed  an  allowance  out  of  a  partys 
share  to  be  paid  to  his  attorneys  be- 
fore the  creditors  of  such  party,  who 
were  also  parties,  should  be  paid. 
Kirk  V.  Breed  (1896)  3  Ohio  N.  P.  122. 

So  where  an  attorn^  has  1^  hii 
labor  brought  a  fund  into  a  court  <tf 
equity,  and  his  client  thereupon  ss- 
signs  his  interest,  and  the  assignee 
endeavors  to  take  the  fund  out  of 
court,  ignoring  the  attorney,  the  court 
may  make  the  attorney  an  allowanco 
out  of  his  client's  share'.  UcKelvy's 
Appeal  (1885)  108  Pa.  616. 

And  in  Olds  v.  Tucker  (1880)  SS 
Ohio  St  681,  the  principle  was  recog- 
nized in  an  equity  case  of  making  the 
compensation  of  an  attorney  a  charge 
against  his  client's  share  of  a  fund  in 
the  hands  of  a  receiver.  See  also  Be 
Creighton  (Neb.)  supra. 

For  examples  of  other  equity  cases, 
where  the  payments  were  apparently 
directed  to  be  made  to  named  attor* 
neys,  see  Edwards  v.  Bay  State  Gas  Co. 
(1909)  172  Fed.  971;  Milliman  v. 
Seed  (1917)  206  111.  App.  362;  Davu 
V.  Gemmell  (1891)  73  Md.  530,  21  Aa 
712;  State  ex  rel.  Brown  v.  Wsyne 
County  Agri.  Soc.  (1917)  101  Neh  427. 
168  N.  W.  764. 
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For  an  order  in  a  divorce  suit,  di- 
recting that  a  sum  to  enable  the  plain- 
tiff to  prepare  for  trial  be  paid  to  her 
named  attorneys,  see  Traylor  v.  Rich- 
ardson (1891)  2  Ind.  App.  4S2,  28  N. 
E.206. 

In  partition  suits  the  practice  varies 
in  different  jurisdictions.  In  Illinois, 
for  example,  it  is  error  in  a  partition 
action  to  make  an  allowance  to  a  so- 
licitor by  name.  Lilly  v.  Shaw  (1871) 
59  III.  72;  McMuIlen  v.  Reynolds 
(1904)  209  la  504,  70  N.  E.  1041; 
Fread  t.  Hoag  (1907)  182  Ol.  App. 
283. 

On  the  other  hand,  in  Tennessee,  it 
seems  to  be  the  practice  in  partition  to 
direct  fees  to  be  paid  to  the  solicitors, 
naming  them.  Scott  v.  Marley  (1911) 
124  Tenn.  388,  137  S.  W,  492;  see  also 
Pate  V.  Maples  (089'^  —  Tenn.  — , 
43  S.  W.  740. 

The  court  in  partition  may  not  de- 
cree that  one  half  of  the  recovery  in 
favor  of  infants  shall  inure  to  the 
benefit  of  their  attorneys.  White  v. 
Simonton  (1904)  34  Tex.  Civ.  App. 
464,  79  S.  W.  621,  where  the  court 
said:  "The  appellees  are  all  minors, 
and  the  attorneys  tiiemselvea  were  not 
before  the  court  as  parties,  and  there 
is  no  pleading  warranting  such  find- 
ing. In  addition,  we  doubt  whether, 
in  any  event,  the  attorneys  would  be 
entitled  to  such  relief." 

It  ifl  necessary  to  bear  in  mind  the 
imitations  of  the  equity  rule. 


Where  the  court  Is  not  administer- 
ing a  trust  fund,  but  merely  deciding 
a  contest  in  equity  between  individ- 
uals as  to  their  rights  in  certain  prop- 
erty, the  court  has  no  power  to 
fix  fees  as  between  attorney  and  client. 
Cauthen  v.  Cauthen  (1900)  76  S.  C. 
226,  56  S.  E.  978. 

In  Hand  v.  Savannah  &  C.  R.  Co. 
(1883)  21  S.  C.  162,  the  court  said: 
"No  one  can  legally  claim  compensa- 
tion for  voluntary  services  to  another, 
however  beneficial  they  may  be,  nor 
for  incidental  benefits  and  advantages 
to  one,  flowing  to  him  on  account  of 
services  rendered  to  another  by  whom 
he  may  have  been  employed.  Before 
legal  charge  can  be  sustained,  tiiere 
must  be  a  contract  of  employment 
either  expressly  made  or  superinduced 
by  the  law  upon  the  facts.  And  thus 
it  is,  as  we  have  said  above,  that  in 
the  case  of  executors,  administrators, 
and  other  trustees,  and  in  creditors' 
bills,  and  suits  of  that  nature,  where 
the  representative  of  a  class  is  the 
principal  and  first  actor,  either  as 
plaintiff  or  defendant,  the  class  being 
so  numerous  as  not  to  be  conveniently 
made  parties  individually,  the  law 
superinduces  a  contract  on  the  part 
of  all  having  a  common  interest  that 
the  common  property  shall  be  charge- 
able with  the  reasonable  contracts  as 
to  fees,  expenses,  etc.,  of  the  represen- 
tative," B.  B.  B. 


KENTCUKT  GLYCERINE  COMPANY,  Appt, 

V. 

COMMONWEALTH  OF  KENTUCKY. 
KmUwieif  Court  of  AppwOa September  14,  1090* 
(188  Ky.  820,  224  S.  W.  860.) 

Nflisanee  —  explosive  in  highway  —  misdeneanor. 

The  keeping  of  high  explosives  in  a  public  highway  in  a  populous  com- 
munity, without  guard  or  signal,  to  the  terror,  alarm,  and  great  danger  of 
the  citizens,  is  a  common  nuisance  indictable  at  common  law. 

USee  note  on  this  question  beginning  on  page  719.] 
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Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Wayne 
County  convicting  it  of  maintaining  a  common  nuisance.  AffirmeeL 
The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Benton  A  Davis  and  Bert- 
ram &  Bertram,  for  appellant: 

Courts  will  not  condemn  as  a  nui- 
sance, a  business,  or  a  course  of  con- 
duct in  a  business,  that  is  producing 
or  transporting  an  article  essential  to 
the  public  defense  or  of  extensive 
private  consumption. 

People  V.  Sands,  1  Johns.  78,  3  Am. 
Dec.  296;  Dumesnil  v.  Dupont,  18  B. 
Mon.  800,  68  Am.  Dec.  750;  Kinney  v. 
Koopman,  116  Ala.  310,  37  UR.A.  497, 

67  Am.  St.  Rep.  119,  22  So.  693. 
There  is  no  allegation  in  the  indict- 
ment that  the  defendant's  act  was  not 
necessary  nor  reasonably  required  in 
the  conduct  of  its  business. 

Louisville  &  N.  R.  Co.  v.  Com.  168 
Ky.  773,  166  S.  W.  237. 

The  transportation  of  nitrogycerin 
or  other  explosives  along  a  public 
highway  is  not  a  nuisance. 

12  Am.  &  Eng.  Enc.  Law,  506;  Peo- 
ple V.  Sands,  supra. 

Ueasrs.  Charles  J.  Dawson,  Att<Hr- 
ney  General,  and  T.  B.  McGregor,  As- 
sistant Attorney  General,  for  the 
Commonwealth: 

A  common  nnlsanee  is  a  misde- 
meanor at  common  law  and  punishable 
as  such  under  indictment,  and,  not 
having  been  changed  by  statute,  is 
still  in  force  in  this  state. 

Com.  V.  Beals,  —  Ky.  — ,  119  S.  W. 
813;  Owensboro  v.  Hope,  33  I^.  L. 
Rep.  426,  110  S.  W.  272;  Sullivan  v. 
Com.  13  Ky.  L.  Rep.  397;  Louisville  & 
N.  R.  Co.  V.  Com.  168  Ky.  773,  166  S. 
W.  237;  Clark,  Crim.  Law.  p.  398. 

Explosives  have  long  been  recog- 
nized as  constituting  one  of  the  com- 
monest forms  of  nuisance. 

11  R.  C.  L.  657;  20  R.  C.  L.  "Nui- 
sance," §  25 ;  Actiesselskabet  Ingrid  v. 
Central  R.  Co.  L.R.A.1916B,  716,  and 
note,  132  C.  C.  A.  316,  216 'Fed.  72; 
People's  Gas  Co.  v.  Tyner,  131  Ind. 
277,  16  L.R.A.  443,  31  Am.  St.  Rep. 
483.  31  N.  E.  69,  17  Mor.  Min.  Rep. 
481;  Dumesnil  v.  Dupont,  18  B.  Mon. 
800,  68  Am.  Dec.  760;  Ft.  Worth  &  D. 
G.  R.  Go.  V.  Beaucfaamp,  95  Tex.  496, 

68  LJUi.  716,  93  Am.  St.  Rep.  864,  68 
S.  W.  602;  Rudder  v.  Koopman,  116 
Ala.  332,  37  L.R.A.  489,  22  So.  601. 

When  defendant  left  its  wagon  on 
the  side  of  a  public  highway,  unguanl- 
ed  and  unprotected  and  without  any 
danger  signals  displayed,  and  in  the 
vicinity  of  residences,  and  in  a  pop- 


ulous community,  and  near  the  corpo- 
rate limits  of  a  town,  this  act  was 
negligence  or  nuisance  per  se. 

Southern  R.  Co.  v.  Adkins,  133  Ky. 
264,  117  S.  W.  321,  119  S.  W.  820;  Wil- 
son V.  Phoenix  Powder  Mfg.  Co.  40  W. 
Va.  413,  52  Am.  St.  Rep.  890.  21  S.  E. 
1035;  Harrington  v.  Providence,  38 
L.R.A.  308,  note;  State  ex  rel.  Hopkins 
v.  Excelsior  Powder  Mfg.  Co.  259  Ho. 
254,  L.R.A.1916A,  616.  169  S.  W.  267; 
19  Cyc.  6;  Henry  v.  Cleveland,  C.  G.  A 
St.  L.  R.  Co.  67  Fed.  426. 

Where  there  is  any  evidence  how- 
ever slight,  tending  to  connect  the  ac- 
cused with  the  crime  charged  in  any 
of  its  degrees,  the  case  will  be  sub- 
mitted to  the  jury,  and  motion  for 
peremptory  instruction  overruled. 

Gordon  v.  Com.  186  Ky.  608,  124  S. 
W.  806 ;  Com.  v.  Little,  140  Ky.  660, 181 
S.  W,  387. 

Settle,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judir- 
ment  of  conviction,  entered  in  the 
Wayne  circuit  court,  upon  a  verdict 
finding  the  appellant  corporation 
guilty  of  maintaining  a  common 
nuisance,  and  fixing  its  punishment 
at  a  fine  of  ?200.  The  prosecution 
was  under  an  indictment  charging 
that  offense. 

The  grounds  filed  in  support  of  its 
motion  for  a  new  trial,  made  in  the 
court  below,  are  relied  on  by  app^ 
lant  for  the  reversal  of  the  judg- 
ment asked  of  this  court,  viz.:  (1) 
Error  of  the  trial  court  in  overruling 
the  appellant's  demurrer  to  the  in- 
dictment; (2)  that  the  verdict  is  un- 
supported by  and  contrary  to  the 
evidence ;  (3)  error  of  the  trial  court 
in  instructing  the  jury. 

Regarding  the  first  of  these 
grounds  it  appears  from  the  allega- 
gations  of  the  indictment  that  the 
appellant  in  Wayne  county,  and 
within  a  year  before  the  finding  of 
the  indictment,  then  engaged  in  the 
conduct  of  its  business  of  manufac- 
turing and  selUng  nitroglycerin,  "a 
highly  explosive  and  dangerous 
agency,  in  conveying  and  transport- 
ing same  over  and  through  said 
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county^  did  unlawf ully»  at  all  times, 
and  continuously,  leave  large  quan- 
tities of  said  nitroglycerin,  highly 
explosive  and  easily  ignited  by  fric- 
tion or  jar,  in  and  upon  the  public 
road  near  the  home  of  H.  Bates,  and 
in  a  thickly  populated  community, 
where  people  and  vehicles  frequently 
passed ;  and  this  without  danger  sig- 
nals or  any  person  in  charge  of  same» 
and  without  any  precautions  bemg 
talten  to  safeguard  the  community 
or  persons  living  in  the  vicinity  or 
passing  said  place  where  same  was 
so  left  and  stored,  to  the  terror, 
alarm,  and  great  danger,  and  to  the 
c<nnmon  public  nuisance,  of  the  citi- 
zens of  the  commonwealth  in  the 
neighboriiood  residing,  being,  and 
having  the  right  to  reside  and  be, 
contrary  to  law  and  against  the 
peace  and  dignity  of  the  common- 
wealth of  Kentucky."  The  facts  thus 
alleged  define  and  constitute  a  mis- 
demeanor, declared  by  the  common 
law  a  "common  nuisance,"  for  the 
creating  or  maintaining  of  which  it 
provides  a  penalty  against  the  of- 
fender, consisting  of  a  fine  in  any 
amount  or  imprisonment  in  jail  any 
length  of  time,  or  both  such  fine  and 
imprvM>nment,  in  the  discretion  of 
the  jury.  As  the  common  law  de- 
fining and  denounc- 
ing uiis  offense  has 
not  been  abrogated 
or  changed  by  any 
statute  of  this  state,  it  is  still  in 
force  therein,  and  the  offense  pun- 
ishable according  to  its  provisions. 

Of  the  many  definitions  of  the 
offense  given  by  writers  on  criminal 
law,  no  better  one  can  be  found  than 
the  following,  contained  in  Clark's 
Criminal  Law.  p.  398:  "A  common 
or  public  nuisance,  which  is  a  misde- 
meanor at  common  law,  is  a  condi- 
tion of  things  which  is  prejudicial 
to  the  health,  comfort,  safety,  prop- 
erty, sense  of  decency,  or  morals  of 
the  citizens  at  large,  resulting  either 
(a)  from  an  act  unauthorized  by  law, 
or  (b)  from  neglect  of  a  duty  im- 
posed by  law." 

Nitrc^Iycerin,  however  necessary 
its  manufacture  and  use,  being  per 
se  a  dangerous  substance  because  of 
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its  great  destructive  force  and  power 
as  an  explosive,  and  the  excepiional 
ease  with  which  it  may  be  caused  to 
explode,  must  be  handled  with  such 
care  as  wouid  be  commensurate  with 
such  danger;  and,  while  to  make  the 
owner  liable  in  a  civil  action  for  an 
injury  resulting  from  its  explosion 
proof  of  negligence  should  be  made, 
where,  as  in  tnis  case,  the  act  com- 
plained of  is  not  the  occurrence  of  an 
explosion  or  a  resulting  injury,  but 
the  unlawful  storing  or  Continuous 
placing  of  the  explosive  by  the  own- 
er in  a  manner  and  in  a  locality 
which  made  its  presence  dangerous 
to  the  lives  and  property  of  the  sur- 
rounding residents,  it  the  facts  al- 
leged in  the  indictment  were  estab* 
lished  by  the  evidence,  appellant's 
conviction  was  authorized,  as  such 
continued  storing  or  placing  of  the 
explosive  in  a  thickly  populated  com- 
munity in  the  manner  charged,  being 
a  menace  to  life  and  property,  con- 
stitutes a  nuisance  per  se;  and  this 
would  even  be  true  if  the  nitroglycer- 
in had  been  repeatedly  left  unguard- 
ed by  appellant  in  a  wagon  in  a  pub- 
lic road  on  its  own  premises,  trav- 
eled by  others  of  a  populous  com- 
munity. Southern  R.  Co.  v.  Adkins, 
133  Ky.  264,  117  S.  W.  321,  119  S. 
W.  820;  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Beauchamp,  95  Tex.  496,  58  L.R.A. 
716,  93  Am.  St.  Rep.  864,  68  S.  W. 
502 ;  2  R.  C.  L.  §  25 ;  People's  Gas  Co. 
V.  Tyner,  131  Ind.  277,  16  L.R.A. 
443,  81  Am.  St.  Rep.  433,  31  N.  E. 
59,  17  Mor.  Min.  Rep.  481.  Consid- 
ered as  a  whole,  the  indictment  sets 
forth  in  substantially  correct  form, 
and  in  conformity  to  the  require^ 
raents  of  the  Criminal  Code,  the  acts 
constituting  the  common-law  offense 
charged ;  hence  the  demurror  to  the 
indictment  was  properly  overruled 
by  the  trial  court. 

Appellant's  complaint  that  the 
verdict  is  unsupported  by  the  evi- 
dence is  refuted  by  the  evidence  it- 
self contained  in  the  bill  of  excep- 
tions, which  was  to  the  effect  that 
appellant  is  engaged  in  the  manufac- 
ture, in  Wayne  county,  of  nitro- 
glycerin for  use  in  exploding  oil 
wells  where  crude  oil  production  ob- 
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tains.  The  principal  market  for 
the  explosive  at  the  time  of  and  prior 
to  the  finding  of  the  indictment  was 
in  the  oil  fields  of  Allen  and  Warren 
counties,  to  which  it  was  hauled  by 
appellant  from  Frazer,  in  Wayne 
county,  over  the  usual  highways  of 
travel,  in  wagons  having  painted  on 
them  the  appellant's  corporate  title, 
"Kentucky  Glycerine  Company."  To 
lessen  the  danger  of  explosion  of 
the  nitroglycerin  while  transporting 
it,  the  wagons  were  provided  wiUi 
specially  constructed  springs,  also 
padded  boxes  in  which  the  nitro- 
glycerin*  after  being  placed  in  cans, 
\Vas  deposited.  So  highly  explosive 
is  the  nitroglycerin  that  a  little  of  it 
left  adhering  to  a  can  after  it  has 
supposedly  been  emptied  has  been 
known  to  explode  with  dangerous 
force  and  effect,  and  with  the  cans 
filled  to  their  capacity  an  explosion 
of  a  wagonload  of  the  nitroglycerin 
in  a  populous  neighborhood  would 
inevitably  prove  disastrous  in  the 
extreme,  both  to  life  and  property. 
It  further  appears  from  the  evidence 
that  appellant's  wagons,  or  at  least 
one  of  them,  used  in  its  business  of 
transporting  nitroglycerin,  were  re- 
peatedly left,  both  day  and  night, 
for  hours  at  a  time  and  often  all 
night,  covering  a  period  of  more  than 
a  month,  within  a  year  of  and  down 
to  the  finding  of  the  indictment,  in  or 
uiK>n  the  side  of  the  public  road 
leading  into  the  town  of  Monticello, 
the  county  seat  of  Wayne  county,  in 
a  thickly  populated  neighborhood, 
immediately  contiguous  to  its  cor- 
porate boundary ;  and,  when  so 
placed  and  permitted  to  remain,  the 
wagon  was  oftener  than  not  loaded 
with  nitroglycerin,  and  invariably 
left  without  anyone  guarding  it,  and 
without  signals  in  the  form  of  plac- 
ards by  day,  lights  by  night,  or 
other  precautions,  to  warn  residents 
of  the  vicinity  and  travelers  of  the 
highway  of  the  explosive  nature  of 
the  nitroglycerin,  or  remnants  there- 
of, in  the  wagon,  and  of  the  danger 
attending  its  presence  in  such  a  lo- 
cality, where  a  collision  from  a  pass- 
ing vehicle  or  person  with  it  might 
be  sufficient  to  produce  such  a  jar  as 


would  cause  an  explosion  of  its  con- 
tents. 

The  above  evidence  is  uncontra- 
dicted, and  must  be  taken  as  true. 
Manifestly  it  establishes  appellant's 
guilt  of  creating  and  maintaining  a 
nuisance  that  menaced  the  safety  ot 
Bates,  near  whose  home  it  existed, 
that  of  other  near-by  residents,  and 
of  all  persons  traveling  the  highways 
at  that  point.  In  view  of  this  evi- 
dence, no  reason  is  perceived  for  tlu 
appellant's  contention  that  the  ver- 
dict was  unauthorized.  In  our  opin- 
ion any  other  verdict  than  that  re- 
turned would  have  been  without  sup- 
port from  the  evidence;  hence  the 
refusal  of  the  trial  court  to  direct  a 
verdict  for  appellant  was  not  error. 

Appellant's  complaint  of  instruc- 
tion 1,  given  by  the  trial  court,  is 
also  untenable.  It  is  insisted  that 
the  court  erroneously  assumed  in 
this  instruction  that  the  acts 
chu*ged  in  the  indictment  as  consti- 
tuting the  offense  endangered  the 
lives  and  property  of  residents  in  the 
vicinity  where  appellant's  wagons 
loaded  with  nitroglycerin  were 
placed.  The  instruction  does,  in 
effect,  declare  nitroglycerin  a  dan- 
gerous explosive,  and  this  assump- 
tion was  authorized  by  the  evidoice, 
but  it  left  it  to  the  jury  to  determine 
whether  the  lives  and  property  of 
persons  in  the  vicinity  where  it 
left  were  subjected  to  danger  from 
its  presence ;  telling  them,  in  substan- 
tially correct  terms,  that  if  they  be- 
lieved from  the  evidence  beyond  a 
reasonable  doubt  that  appellant's 
servants  left  its  wagon  containing 
deposits  of  nitroglycerin  in  sufficient 
quantities  to  be  dangerous  as  an  ex- 
plosive in  or  near  Monticello,  and 
same  was  likely  to  explode,  thereby 
endangering  life  and  property,  they 
should  find  it  guilty.  This,  with  the 
further  usual  instruction  as  to  rea- 
sonable doubt,  seems  to  have  fairly 
advised  the  juiy  of  the  law  of  the 
case. 

As  in  our  opinion  the  record  shows 
no  prejudicial  error  occurring  on  the 
trial  in  the  court  below,  the  -judg- 
ment is  aflirmed. 
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It  is  a  general  rule  that  the  manu- 
facture and  keeping  of  large  quantities 
of  gunpowder  and  other  explosives  in, 
or  dangerously  near  to,  public  places, 
such  as  towns  and  highways,  is  a  pub- 
lic nuisance,  and  indictable  as  8ueh» 
whether  negligently  or  carefully  con- 
ducted; and  this  was  the  rule  at  com- 
mon law.  Upon  the  trial  of  such  in- 
dictments, it  is  a  question  of  fact  for 
the  jury,  whether  the  keeping  and  de- 
positing, or  the  manufacturing,  of 
such  substances,  really  does  create 
danger  to  life  and  property  as  alleged, 
and  this  must  be  a  question  of  degree, 
depending  on  the  circaraatances  of 
each  particular  case."  11  B.  C.  L.  656, 

The  present  concern  is  as  to  the  ef- 
fect of  storing  the  explosives  in  the 
highway. 

It  is  held  in  the  regwrted  case  (Ken- 
tucky Gltcebznb  Co.  v.  Com.  ante, 
716)  that  the  storing  of  high  explo- 
sives in  a  public  highway  in  a  popu- 
lous community,  without  guard  or  sig- 
nals, to  the  terror,  alarm,  and  great 
danger  of  the  citizens,  is  a  common 
nuisance  indictable  at  common  law. 

And  in  Holman  v.  Clark  (1917)  272 
Ho.  266,  198  S.  W.  868,  an  action  for 
injuries  to  property  from  the  explo- 
sion of  dynamite  stored  by  a  sewer 
contractor  in  a  shed  located  in  a  city 
street,  it  was  held  that  the  facts  war- 
ranted the  conclusion  that  the  con- 
tractor had  created  a  nuisance  in  the 
street,  it  appearing,  as  stated  in  the 
opinion,  "that  at  the  time  of  the  ex- 
plosion there  were  SO  or  100  pounds 
of  dynamite  in  the  shed;  that  the 
neighborhood  was  populous;  and  that 
in  the  shed,  constructed  of  pine  boards, 
was  a  gasolene  engine  equipped  with 


a  gasolene  supply  tank  beneath  it,  and 
that  in  the  same  shed  there  was  a 
large  separate  gasolene  tank  which 
was  partially  empty — which  condition 
usually  results  in  the  formation  of  an 
explosive  mixture  of  air  and  gasolene 
vapor;  that  attached  to  Uie  engine 
was  a  muffler  which  might  'back  fire' 
with  some  violence;  that  at  the  time  of 
the  explosion  several  sticks  of  dyna- 
mite had  been  left  near  the  muffler, 
probably  for  the  purpose  of  thawing 
them,  the  weather  being  cold.'" 

And  in  a  similar  action  reported  in 
Bicker  v.  McDonald  (1903)  89  App. 
Div.  800,  86  N.  Y.  Supp.  825,  it  was 
held  that  the  storing  by  a  tunnel  con- 
tractor, at  a  street  corner,  in  the  heart 
of  a  large  city,  of  a  quantity  of  dyna- 
mite largely  in  excess  of  that  per- 
mitted by  the  city  authorities,  was  a 
nuisance  both  at  common  law  and  un- 
der the  provisions  of  the  city  charter. 

And  in  Wetsell  v.  Reilly  (1913)  169 
App.  Div.  688,  145  N.  Y.  Supp.  167,  an 
action  for  the  death  of  a  traveler  from 
the  explosion  of  dynamite  in  a  shanty 
built  in  the  street  a  seww  con* 
tractor,  tried  upon  the  theory  of  neg- 
ligence, where  the  plaintiff  also  plead- 
ed that  defendant  used  and  kept  dyna- 
mite in  violation  of  the  ordinances  of 
the  city  and  the  laws  of  the  state,  the 
court  said:  "If  there  was  a  causal 
relation  between  the  dynamite  kept 
by  the  defendant  and  the  explosion 
shown  by  proof,  the  defendant  might 
be  liable  for  the  maintenance  of  a 
nuisance,  if  it  were  shown  either  that 
tike  permit  had  been  violated,  or  that 
the  dynamite  bad  been  negligently  or 
improvidently  kept."  G.  V.  L 
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COLONEL  PARKER,  Plff.  in  Err., 

V. 

ELLA  M.  PABKEB  et  aL 

Oklahoma  JSupiwme  Court— May  13,  1919. 
(75  Okla.  234,  182  Pac.  697.) 

Plarent  and  child  —  conveyance  to  parent  —  presumption. 

1.  Wiien  a  confidential  relation  exists  between  a  parent  and  child,  and  the 
child  is  mentally  weak,  and  such  confidential  relation  is  snch  that  the  par- 
ent exercises  an  influence  over  the  child,  and  a  business  transaction  takes 
place  between  them  resulting  in  a  conveyance  to  the  parent  from  the  child, 
and  the  parent  is  benefited  by  the  transaction,  either  as  a  gift,  or  by  reason 
of  an  inadequate  consideration,  the  law  presumes  everything  against  the 
transaction,  and  leaves  the  burden  of  proof  upon  the  person  benefited,  to 
show  that  the  confidential  relation  has  been,  as  to  that  transaction,  sus- 
pended, and  that  the  transaction  was  fairly  conducted. 

[See  note,  on  this  question  beginning  on  page  785.] 


Evidence  —  dmnkouess  —  sufficien- 
cy. 

2.  The  evidence  in  this  case  exain- 
ined,  and  held  sufiicient  to  support 
the  finding  of  the  court  that  Clark 
Parker,  at  time  of  executing  the  deed, 
was  an  habitual  drunkard  and  mental- 
ly weak;  and  that  a  confidential  and 
fiduciary  relation  existed  between  him 
and  his  father,  and  that  he  was  under 
the  infiuenee  of  his  father  at  said 
time. 

Headnotes  by  McNeill,  J. 


—  undue  influence  —  suflSciency. 

3.  The  evidence  of  the  court  exam- 
ined, and  held  to  be  sufficient  to  sup- 
port the  finding  of  the  court  as  to  tbe 
facts  and  the  judgment  of  the  coart 
in  setting  aside  the  deed  from  the  son 
to  the  father  upon  the  grounds  of  un- 
due influence ;  that  at  the  time  of  tlie 
execution  of  the  deed  the  son  was 
mentally  weak  and  an  habitual  drunk- 
ard; and  the  evidence  failed  to  disr 
close  that  said  transaction  was  fairly 
made,  or  that  undue  influence  was  not 
exerted  by  the  father  over  the  son. 


Error  to  the  District  Court  for  Oklahoma  County  (Clark,  J.)  to  review 
a  judgment  in  favor  of  defendant,  cross  petitioner,  and  overruling  a  mo- 
tion for  -new  trial,  in  an  action  brought  to  quiet  title  to  certain  property. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Everest,  Vaught,  &  Brewer,  State  v.  Scott,  49  La.  Ann.  253,  36 
B.  T.  Hainer,  and  Bums  &  Toney,  for    L.R.A.  723,  21  So.  271,  10  Am.  Cnm. 


plaintiff  in  error: 

The  relinquishment  of  a  homestead 
claim,  or  of  rights  given  by  a  contest, 
is  a  valid  consideration  for  a  note  or 
an  agreement. 

Tecumseh  State  Bank  v.  Maddox,  4 
Okla.  583,  46  Pac.  563;  McKennon  v. 
Winn,  1  Okla.  328,  22  L.R.A.  501,  33 
Pac.  682. 

The  sanily  of  a  person,  and  his 
competency  to  make  a  contract,  are 
universally  presumed  in  the  absence 
of  evidence  w  the  contrary. 


Rep.  685;  McKeever  v.  Carter,  53 
Okla.  360,  157  Pac.  56;  Loman  v.  Paul- 
lin,  51  Okla.  294,  152  Pac.  73;  Perry- 
man  V.  State,  12  Okla.  Crun.  Rep.  500, 
159  Pac.  937;  2  Pom.  Eq.  Jur.  §  947; 
14  R.  C.  L.  §  74;  Reynolds  v.  De- 
chaums,  24  Tex.  174,  76  Am.  Dec.  101. 

The  court  erred  in  holding  that  the 
mere  relationship  of  father  and  son 
created  "a  confidential"  relation  as 
contemplated  by  law,  and  placed  upon 
the  plaintiflE  the  burden  of  proof  as  to 
the  whole  matter. 
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Towfion  V.  Moore, 
L  cd.  697,  19  Sup.  Ct  Rep.  832;  Mal- 
low V.  Walker,  115  Iowa,  288,  91  Am. 
St  Sep.  168,  88  N.  W.  462;  Lavelle  v. 
LaveUe,  164  Iowa,  99,  146  N.  W.  476; 
Garrison  v.  Spencer,  58  Okla.  442,  160 
Pac.  493;  Richardson  v.  Smart,  152 
Mo.  623,  76  Am.  St.  Rep.  488,  54  S.  W. 
542;  Re  Hess.  48  Minn.  604,  31  Am. 
St  Rep.  670,  51  N.  W.  614;  Richmond's 
Appeal.  21  Am.  St  Rep.  99,  note. 

Mr.  H.  N.  Boardman  for  defendant 
in  error. 

McNeill,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  commenced  by 
Colonel  Parker  against  Ella  M.  Park- 
er and  Jennie  L.  Parker,  a  minor,  to 
quiet  title  to  lots  40  to  48  inclusive, 
in  block  16,  Parker  and  Ck)lcord  ad- 
dition to  Oklahoma  City,  and  lots  9 
and  10,  block  24,  Second  Main  street 
addition  to  Oklahoma  City,  Okla- 
homa. The  defendant,  Ella  M.  Park- 
er, filed  an  answer  and  cross  petition, 
but  8  demurrer  was  sustained  to  the 
same.    The  defendant,  Jennie  L. 
Parker,  by  her  guardian,  Ella  M. 
Parker,  filed  an  answer  and  cross  pe- 
tition, alleging  in  substance  that  she 
was  the  sole  and  only  heir  of  Clark 
Parker,  deceased ;  that  Clark  Paricer 
and  her  mother,  Ella  M.  Parker, 
homesteaded  a  certain  tract  of  land, 
and  received  a  patent  to  the  same, 
about  .the  year  1901 ;  that  a  portion 
of  the  same  was  platted  and  dedi- 
cated '  for  town-site  purposes,  and 
sold  to  Colcord,  and  was  known  as 
the  Parker  and  Colcord  town-site  ad- 
dition ;  that  the  land  in  question,  to 
wit,  lots  40  to  48,  in  block  16,  supra, 
was  reserved  from  the  transfer  con* 
veying  said  land  to  Colcord,  and  was 
to  remain  the  property  of  Clark 
Parker  and  Ella  M.  Parker  as  a 
homestead,  together  with  ten  lots  in 
block  8,  same  addition,  and  alleging, 
farther,  that  Clark  Parker  and  'Ella 
M.  Parker  were  divorced  on  the  5th 
day  of  April,  1909,  and  that  Clark 
Parker  died  in  March,  1911;  that 
Clark  Parker  was  an  habitual  drunk- 
ard, and  totally  incapable  of  trans- 
acthig  any  business  of  any  nature 
whatsoever  for  himself  from  tbe  date 
of  the  platting  of  the  land  until  his 
death,  all  of  said  facts  being  known 
U  A  JOL— 46. 
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ITS  U.  S.  17,  48    to  Colonel  Paricer;  that  by  undue  in- 
fluence, and  for  the 'purpose  of  de- 
frauding Clark  Parker,  Colonel  Park- 
er secured  from  Clark  Parker  powers 
of  attorney,  for  the  purpose  of  de- 
frauding the  defendant,  and  pre- 
vailed on  Clark  Parker  and  Ella  M. 
Parker  to  move  to  Ohio  in  1903 ;  at 
that  time  Clark  Parker  was  the 
owner  of  $100,000  in  cash  and  notes, 
and  that  the  said  money  was  ob- 
tained from  the  community  property 
and  joint  -earnings  of  Clark  Parker 
and  Ella  M.  Parker,  and  that  said 
Colonel  Parker  obtained  a  power  of 
attorney  and  collected  the  same,  and 
appropriated  all  of  the  same  to  his 
own  use;  that  on  the  27th  day  of  De- 
cember, 1905,  Clark  Parker  executeij 
a  warranty  deed  to  Colonel  Parker 
for  the  lots  above  described,  and  in- 
cluding ten  k)ts  in  block  8,  same  ad- 
dition; that  at  the  time  of  executing 
said  deed  he  (Clark  Parker)  was 
totally  incompetent  by  reason  of  be- 
ing an  habitual  drunkard,  and  by 
reason  of  his  incompetent  mental 
condition,  and  by  reason  of  undue  in- 
fluence exercised  over  him  by  Colonel 
Parker ;  that  at  that  time  a  conflden- 
tial  and  fiduciary  relation  existed  be-  ' 
tween  Clark  Parker  and  Colonel 
Parker;  that  at  the  time  of  receiving 
the  deed  the  property  was  worth 
$25,000,  and  that  Colonel  Parker 
paid  nothing  for  the  same;  and  al- 
leges by  reason  of  said  facts  the  deed 
was  ntdl  and  void,  and  the  petition- 
also  asked  for  an  accounting  for 
rents  and  profits. 

On  the  triid  of  the  case  the  court 
rendered  judgment  in  favor  of  Jen- 
nie L.  Parker  and  against  the  plain-  ■ 
tiff,  and  quieting  title  and  setting 
aside  the  deed  from  Clark  Parker  to 
Colonel  Parker,  and  rendering  judg- 
ment against  Colonel  Parker  for  the 
rents  collected  from  said  premises, 
and  interest  amounting  to  $16,477. 

It  developed  that  the  ten  lots  in 
block  8  had  been  sold  to  innocent 
purchasers  by  Colonel  Parker  for 
$11,000,  and  no  decree  was  rendered 
as  to  that  portion  of  the  property. 
Jennie  L.  Parker  then  asked  to 
amend;  and  asked  judgment  for 
$11,000  for  the  lots  that  had  been 
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sold,  and  for  additional  amounts  for 
Colonel  Parker*failing  to  account  for 
the  proceeds  of  the  sale  of  the  prop- 
erty originally  platted.  The  court 
held  these  issues  were  not  proper 
subjects  to  be  litigrated  in  this  action, 
and  defendant  dismissed  her  cross 
petition  as  to  these  issues,  and  they 
are  not  before  this  court  for  deter- 
mination. 

The  plaintiff  filed  a  motion  for  new 
triaH  but  the  same  was  overruled  and 
the  case  is  now  here  on  appeal.  The 
parties  will  be  referred  to  as  Colonel 
Parker,  plaintiff,  and  Jennie  L.  Park- 
er, defendant,  beinfir  the  position 
they  occupied  in  the  court  below, 
and  occupying  the  same  position  in 
this  court. 

The  questions  involved  are  prac- 
tically two:  First,  is  the  evidence 
sufficient  to  support  the  judgment 
of  the  court?  Second,  after  the 
court  found  that  Clark  Parker,  de- 
ceased, was  mentally  weak,  and  that 
a  fiduciary  and  confidential  relation 
existed  between  him  and  his  father, 
then  was  the  burden  upon  the  plain- 
tiff to  show  that  the  transaction  was 
fair,  and  an  adequate  consideration 
paid  for  the  premises,  and  was  with- 
out undue  influence? 

The  court  made  the  following  find- 
ing: 

"Clark  Parker,  since  about  1893, 
had  been  a  horse  trader  and  dealer. 
He  was  much  below  the  average  in 
*  intelligence;  was  an  habitual  drunk- 
ard for  fifteen  years  immediately 
prior  to  his  death ;  was  incompetent 
practically  all  of  that  time  to  trans- 
act business  of  importance ;  and  was 
completely  under  the  influence  of 
his  father,  who  managed  all  of  his 
affairs  except  his  dealing  in  horses. 

"Under  the  circumstances  dis- 
closed by  the  record  in  this  case,  the 
burden  was  upon  the  plaintiff  to 
show  that  Clark  Parker,  when  he  ex- 
ecuted this  deed  to  Colonel  Parker  on 
December  27,  1905,  was  legally  ca- 
pable of  so  doing;  that  it  was  in  fact 
his  free  act  and  deed ;  that  there  was 
valuable  consideration  therefor ;  and 
that  it  was  not  brought  about  by  the 
undue  influence  of  his  father,  who 
was  grantee  therein.  In  this  he  has 
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failed.  The  deed  should  be  set  aside, 
and  the  plaintiff  should  be  reqiiii^ 
to  pay  to  the  defendant  and  cross  pe- 
titioner, Jennie  L.  Parker,  the  pro- 
ceeds of  the  funds  collected  by  him 
as  shown  by  the  evidence,  and  in  ad- 
dition thereto  an  amount  equal  to  the 
rental  value  of  the  premises  for  th« 
time  the  same  were  in  his  posses- 
sion, and  not  covered  by  the  collec- 
tions herein  found  to  have  been 
made  by  him." 

The  court's  findings  may  be  di- 
vided as  follows: 

First.  Clark  Parker  was  much  be- 
low the  average  in  intelligence,  and 
an  habitual  drunkard,  and  had  been 
for  fifteen  years  inomediately  prior 
to  his  death. 

Second.  He  was  incompetent  prac- 
tically all  of  that  time  to  transact 
business  of  importance. 

Third.  He  was  completely  under 
the  influence  of  his  father,  who  man- 
aged all  of  his  aff^rs  except  hisfieal- 
ing  in  horses. 

The  plaintiff  argue^  that  these 
findings  are  not  supported  by  the 
evidence. 

First.  Was  he  below  the  average 
in  intelligence  and'  an  habitual 
drunkard?  The  evidence  upon  this 
question  was  conflicting.  The  de- 
fendant introduced  more  than 
twenty  witnesses  in  order  to  sub- 
stantiate the  fact  that  Clark  Parker 
was  an  habitual  drunkard.  .These 
witnesses  dealt  with  his  habits  from 
about  the  year  1895- to  1911,  at  the 
time  of  his  death.  Numerous  wit- 
nesses told  and  related  the  fact  of 
his  being  intoxicated  practically  aD 
of  the  time  they  knew  him;. his  ram- 
bling conversation ;  the  fact  that  he 
had  taken  the  "Keely  cure."  upon 
one  or  two  occasions,  after  going  to 
the  state  of  Ohio;  that  he  was  in- 
debted to  the  saloon  keeper  in  the 
sum  of  $1,000 ;  the  fact  that  he  was 
drunk  whenever  witnesses  saw  him. 
The  testimony  of  the  wife  was  to  the 
effect  that  he  was  intoxicated  prac- 
tically all  of  the  time;  that  he  took 
no  interest  in  the  home  life;  that 
while  in  a  drunken  condition  he  often 
tfareat^ied  to  do  violence  to  her  and 
the  child;  that  the  divorce  was  ob* 


Digitized  by  Google 


PARKER  V, 

(76  Oftlo.  tSt, 

taioed  practically  upon  the  grounds 
of  habitual  drunkeimeas.  The  wife 
relates  the  fact  that  at  the  time  of 
the  birth  of  the  child  in  1900,  being 
the  defendant  in  this  action,  he  was 
drunk  and  lay  in  a  haystack  all 
night.  While  it  is  true  other  wit- 
nesses stated  that  he  was  not  an 
habitual  drunkard,  but  practically  all 
a^ee  that  he  drank,  and  had  seen 
him  intoxicated  at  some  time. 
There  were  between  forty  and  fifty 
witnesses  who  gave  testimony  in  re- 
gard to  this  fact.    We  cannot  say 

■Tid».e«  finding  of 

-^ronkeniicM  the  court  upon  this 
■■■  question  is  contrary 

to  the  weight  of  the  evidence,  but  we 
are  of  the  opinion  that  the  evidence 
of  the  peoide  who  were  most  closely 
associated  with  Clark  Fariier,  the 
people  who  were  familiar  with  his 
everyday  life,  support  the  finding  of 
the  court  that  he  was  an  habitual 
drunkard. 

As  to  whether  he  was  below  the 
average  in  intelligence,  we  think  this 
fact  is  sustained  by  the  evidence, 
and  in  fact  we  cannot  remember  of 
any  particular,  testimony  adduced  to 
show  where  he  exhibited  any  degree 
of  intelligence;  but  the  evidence 
dearl^  supports  this  to  be  the  fact, 
even  though  in  a  drunken  condition 
he  was  a  fairly  good  horse  trader. 
That  appeared  to  be  his  only  am- 
bitita  in  life*  and  he  cared  for 
nothing  else;  his  family  nor  his 
father  and  sisters  appeared  to  have 
no  place  in  his  mind. 

As  to  the  next  proposition,  was 
there  a  confidential  and  fiduciary  re- 
lation existing  between  Colonel  Park- 
er aiid  Clark  Parker,  and  was  Clark 
F^er  under  the  influence  of  his 
father.  Colonel  Parker?  We  think 
these  findings  are  also  supported  by 
the  great  weight  of  the  evidence,  and 
are  practically  without  contradic- 
tion. 

After  Clark  Parker  filed  on  this 
land,  which  was  in  1895,  Colonel 
Parker  went  to  Ohio,  and  was  gone 
for  some  time.  In  May,  1897,  Colonel 
Parker's  wife  died,  and  then  he  and 
his  two  little  girls  moved  to  the 
home  of  Clark  Parker.  After  that 
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time,  until  the  platting  of  the  land  in 
1901,  the  farming  of  this  place  was 
looked  after  by  the  plaintiff.  What- 
ever was  sold  from  the  premises  was 
sold  by  the  plaintiff.  The  grocery 
bills  were  looked  after  by  him.  He 
and  the  wife  of  Clark  Parker  attend- 
ed to  the  selling  of  the  butter,  milk, 
and  eggs,  and  everything  that  went 
to  the  caring  for  the  home.  During 
that  time  Clark  Parker  was  engaged 
in  trading  horses.  As  soon  as  the 
patent  for  the  land  was  obtained  and 
the  advisability  of  selling  the  same 
arose,  Clark  Parker  paid  no  atten- 
tion to  the  same,  but  Colonel  Parker 
made  the  contract,  and  the  only 
thing  that  the  son  did  was  to  sign 
the  contract  and  the  deeds.  Colonel 
Parker  received  all  the  money, 
amounting  to  at  least  $65,000.  The 
grocery  bill,  which  had  accumulated 
to  some  $500  prior  to  this  time. 
Colonel  Parker  signed  a  note  and 
thereafter  paid  the  same. 

Shortly  after  the  platting  of  the 
land,  and  after  receiving  more  than 
$40,000  for  the  same,  Colonel  Parker 
purchased  some  land  in  Ohio,  took 
the  deed  in  the  name  of  Clark  Park- 
er, without  even  consulting  the  son. 
The  evidence  does  not  disclose  that 
Colonel  Parker  ever  consulted  him 
upon  any  proposition,  but  dealt  as  he 
thought  best.  If  a  deed  was  to  be 
signed  Clark  Parker  signed  it,  and  if 
a  contract  was  to  be  signed  he  signed 
it  at  the  request  of  his  father.  The 
improvements  on  lots  40  to  48,  block 
16,  supra,  to  the  amount  of  $4,000, 
were  made  by  Colonel  Parker.  This 
was  the  home  and  bam  where  Clark 
Parker  was  living.  Colonel  Parker 
had  the  overseeing  of  the  same,  di- 
rected what  was  to  be  done,  and 
when  it  was  to  be  done.  The  pur- 
chasing of  lots  9  and  10,  block  24, 
from  Mr,  Haley,  was  consummated 
by  Colonel  Parker.  The  improve- 
ments of  over  $11,000  were  placed 
upon  lots  9  and  10,  block  24,  supra, 
by  Colonel  Parker.  The  only  trans- 
actions since  1895,  outside  of  trad- 
ing horses,  that  Clark  Parker  ap- 
peared to  have  anything  to  do  with, 
was  the  trading  for  a  piece  of  land 
at  Capitol  hill,  and  this  was  brought 
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about  by  the  tradingr  of  horses  and  in 
disposing  of  the  same  by  receiving 
sto^k  therefor,  together  with  buying 
a  hotel  or  saloon  in  Ohio.  The  evi- 
dence further  disclosed  that  the  gro- 
cery bills  in  Ohio,  after  Clark  Parker 
and  his  wife  had  moved  there,  were 
settled  for,  or  a  great  portion  of 
them,  by  Colonel  Parker.  The  evi- 
dence farther  disclosed  that  Clark 
Parker's  wife,  after  moving  to  Ohio, 
asked  him  about  the  rents,  and  about 
the  business,  and  he  said  he  knew 
nothing  about  the  same,  but  his 
father  was  looking  after  the  same 
for  him.  The  transactions  concern- 
ing the  real  estate  amounted  to  the 
sum  of  $65,000.  The  evidence  failed 
to  disclose  the  time  when  there  was 
any  consultation  even  between  the 
father  and  son  regarding  the  same, 
but  that  the  father  attended  to  all 
of  the  business,  so  we  think  the  evi- 
dence clearly  supports  the  finding  of 
the  court  that  confidential  and  fiduci- 
ary relation  existed  between  father 
and  son,  that  the  son  was  weak- 
minded  caused  by  drunkenness,  and 
that  he  was  under  the  absolute  dom- 
ination and  influence  of  his  father. 
We  think  the  evidence  supports  the 
finding  of  the  court  upon  these 
propositions. 

The  evidence  does  not  disclose  the 
exact  value  of  the  property  deeded 
December  27,  1905.  but  the  lots  in 
block  8,  it  is  admitted,  were  disposed 
of  by  Colonel  Parker  for  $11,000. 
As  to  lots  in  block  16,  there  is  no  evi- 
dence as  to  what  the  value  of  the 
same  was,  but  it  was  admitted  about 
the  year  1902  Colonel  Parker  placed 
at  least  $4,000  worth  of  improve- 
ments upon  the  same.  Lots  9  and  10 
in  block  24  cost  $1,000,  and  improve- 
ments of  $11,000  were  placed  on  ttie 
same,  and  ih  addition  thereto  side- 
walk improvements.  •  All  of  this  was 
prior  to  the  time  of  deed  to  Colonel 
Parker.  The  value  is  not  testified  to, 
but  without  evidence  to  the  contrary 
it  would  be  presumed  that  lots  9  and 
10,  block  24,  would  be  worth  what 
they  cost  and  imorovements  placed 
thereon,  or  $12,000;  that  the  lots  in 
block  16  had  improvements  on  them 
io  the  value  of  $4,000;  that  the  lots 
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in  block  8  were  sold  for  $11,000; 
without  placing  any  value, upon  the 
lots  in  block  16,  the  value  of  the 
property  would  be  approximate 

$27,000. 

The  question  then  presented  is: 
After  the  court  finding  that  the  son 
was  weak  mentally,  an.,  habitual 
drunkard,  under  the  influence  of  his 
father ;  that  a  confidential  and  fiduci- 
ary relation  existed  between  tham; 
that  the  father  had  been  dealing 
with  the  son's  real  estate,  and  had 
sold  and  collected  practically  $65,000, 
in  notes  and  cash,  without  any  evi- 
dence that  any  settlement  had  ever 
been  had  between  them;  then  this 
transaction  showing  the  transfer  of 
property  of  the  value  of  at  least 
$27,000  for  a  recited  consideration  in 
the  deed  of  $14,00(>— did  the  court 
properly  hold  that  under  those  cir- 
cumstances the  burden  of  proof  was 
upon  the  plaintiff  to  show  that  at 
the  time  of  the  execution  of  the  deed 
Clark  Parker  was  legally  competent 
to  execute  the  deed,  that  the  deed 
was  executed  as  his  free  act  and 
deed,  and  that  a  valuable  considera- 
tion was  paid  therefor,  and  the 
transaction  was  not  brought  about 
by  the  undue  influence  of  the  father, 
the  grantee  therein  named,  over  the 
son?  ' 

The  evidence  disclosed  that 
Colonel  Parker  took  his  son  Qark 
Parker  to  a  notary  public,  introottced 
him,  stating  he  wanted  to  sign  a 
deed,  paid  for  the  acknowledgment. 
This  deed  was  executed  about  a  week 
after  the  wife  had  sued  for  a  divorce, 
and  almost  as  soon  as  Colonel  Parker 
arrived  in  Ohio  from  Oklahoma. 

Under  this  state  of  the  record  the 
court  held  that  the  burden  was  npoo 
the  father  to  show  that  there  was  a 
valuable  consideration,  that  the 
transaction  was  not  brought  about 
by  undue  influence,  arid  at  the  time 
Clark  Parker  was  mentally  compe- 
tent. 

The  court  below  held  when  all  of 
these  conditions  existed  the  burden 
was  then  upon  Colonel  Parker  to 
prove  that  the  transaction  was  fair, 
that  the  consideration  was  paid,  and 
that  the  same  was  adequate,  and 
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that  no  .undue  influence  was  exer- 
cised by  him  at  the  time  over  the 

son. 

In  a  case  where  the  question  of 
parent  and  child,  guardian  and  ward, 
principal  and  .  agent,  was  involved, 
being  the  same  question  involved  in 
the  case  at  bar,  and  being  the  case 
of  Daniel  v.  Tolon,  53  Okla.  666,  4 
A.L.R.  704,  157  Pac.  756,  the  court, 
speaking  through  Justice  Sharp  on 
page  672  of  53  Okla.,  said:  'mile 
equity  does  not  deny  the  possibility 
cf  vaUd  txansactions  between  parties 
where  a  fiduciary  relationship  exists, 
yet  because  every  such  relation  im- 
plies a  condition  of  superiority  held 
by  one  of  the  parties  over  the  other, 
in  every  transaction  between  them 
by  which  the  superior  party  obtains 
a  possible  benefit,  equity  raises  a 

presumption  against 
Jjfjj™f  *■*  validity,  and 

MBTwaMw  to  casts  upon  that 
mmtioB.      party  the  burden  of 

proving  aflfirmative- 
ly  his  compliance  with  equitable 
requisites,  and  of  thereby  overcom- 
ing, the  presumption.  The  broad 
principle  on  which  the  court  acts  in 
cases  of  this  description  is  that 
wherevfer  there  exists  such  a  con- 
fidence, of  whatever  character  that 
confidence  may  be,  as  enables  the 
person  in  whom  confidence  or  trust 
is  reposed  to  exert  influence  over  the 
person  trusting  him,  the  court  will 
not  allow  any  transaction  between 
the  parties  to  stand,  unless  there  has 
been  the  iCullest  and  fairest  ex- 
planation and'  communication  of 
every  particular  resting  in  the 
breast  of  the  one  who  seeks  to  estab- 
lish a  contract  with  the  person  so 
trusting  him.  Whenever  two  per- 
sons stand  in  such  a  relation  that, 
while  it  continues,  confidence  is 
necessarily  reposed  by  one,  and  the 
influence  which  naturally  grows  out 
of  that  confidence  is  possessed  by  the 
other,  and  this  confidence  is  abused, 
or  the  influence^  exerted  to  obtain  an 
advantage  at  the  expense  of  the  con- 
fiding party,  the  person  so  availing 
himself  of  his  position  will  not  be 
permitted  to  retain  the  advantage, 
although  the  transaction  could  not 
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have  been  impeached  if  no  such  con- 
fidential relation  had  existed.  Tate 
v.  Williamson,  L.  R.  1  Eq.  536, 14  L. 
T.  N.  S.  163,  14  Week.  Rep.  449; 
Tate  V.  Williamson,  L.  R.  2  Gh.  56, 
60, 15  L.  T.  N.  S.  549, 15  Week.  Rep. 
321 ;  Rhodes  v.  Bate,  L.  R.  1  Ch.  252, 
257,  35  L.  J.  Ch.  N.  S.  267,  12  Jur, 
N.  S.  178,  13  L.  T.  N.  S.  778,  14 
Week.  Rep.  292.  The  principle  an- 
nounced and  its  effect  upon  the 
rights  and  liabilities  of  the  parties 
thereto  extends  to  transactions  be- 
tween a  trustee  and  a  beneficiary, 
principal  and  agent,  attorney  and 
client,  guardian  and  ward,  parent 
and  child,  as  well  as  to  other  rela- 
tions." 

We  think  the  above  case  is  con- 
trolling in  the  case  at  bar. 

This  same  rule  is  announced  in 
Jones  on  Evidence,  vol.  2,  p.  104,  as 
follows:  **When  confidential  rela- 
tions exist  between  two  persons,  re- 
sulting in  one  having  an  influence 
over  the  other,  and  a  business  trans- 
action takes  place  between  them  re- 
sulting in  a  benefit  to  the  person 
holding  the  influential  position,  the 
law  presumes  everything  against  the 
transaction,  and  casts  the  burden  of 
proof  upon  the  person  benefited,  to 
show  that  the  confidential  relation 
has  been,  as  to  that  transaction, 
.  .  .  suspended,  and  that  it  was  as 
fairly  conducted  as  if  between 
strangers." 

Elliott  on  Contracts,  vol.  4,  p. 
1036,  lays  down  the  following  rule : 
"The  influence  of  a  parent  over  a 
child  is  such  that  if  the  parent  takes 
a  voluntary  conveyance,  or  one  upon 
an  inadequate  consideration,  from  a 
son  or  daughter,  the  burden  of  proof 
is  upon  such  parent  to  show  that  he 
did  not  take  any  unfair  advantage  of 
his  influence  and  authority  in  the 
transaction." 

The  same  principles  are  an- 
nounced in  cases  similar  to  the  one 
at  bar,  though  not  identical,  but  it 
has  been  uniformly  applied  by  this 
court  in  the  following  cases :  Feve- 
house  v.  Adams,  62  Okla.  495,  163 
Pac  65;  Miller  v.  Thompson,  — 
Okla.  — ,  171  Pac  860;  Hogan  t. 
Leeper,  37  Okla.  666,  47  UHJl. 
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(N.S.)  475, 133  Pac.  190;  Bniner  v. 
Cobb,  37  Okla.  228,  LJtJ^.1916D, 
377. 131  Pac  165. 

While  it  is  true  that  the  deed  In 
the  case  at  bar  recites  a  consider- 
ation, it  is  prima  facie  evidence  as 
between  the  parties  that  the  con- 
sideration has  been  paid,  as  was  held 
in  the  case  of  Adams  Oil  &  Gas  Co. 
V.  Hudson,  65  Okla.  386,  155  Pac. 
220 ;  but  this  was  the  only  evidence 
introduced  in  the  case  to  show  that 
the  consideration  of  any  amount  has 
been  paid.  Under  the  facts  in  this 
case,  the  court  held,  and  we  think 
rightly  so,  that  the  same  was  not 
sufficient.  The  evidence  disclosed 
that  in  1900,  and  prior  to  the  time 
of  platting  this  land  in  1901,  all  of 
the  parties  were  without  means  ex- 
cept the  homestead  of  Clark  Parker. 
At  the  time  of  the  death  of  Clark 
Parker  the  evidence  disclosed  that 
his  estate  amounted  to  $240.  The 
father,  at  the  time  of  platting  the 
land,  had  no  money  or  property  that 
he  accounted  for.  He  collected  all 
the  proceeds  of  the  sale  of  this  land, 
amounting  to  at  least  $65,000,  and 
at  the  time  of  the  death  of  ttie  son 
was  in  very  comfortable  circum- 
stances. 

We  think  the  evidence  in  this  case 
supports  the  finding  of  tiie  court  that 
Clark  Parker  was  an  habitual 
drunkard  and  men- 
tally weak,  and  that 
a  confidential  and 
fiduciary  relation  existed  between 


them ;  that  he  was  under  the  absohte 
influence  of  his  father  at  tlie  tim  ol 
executing  the  deed.  We  think  the 
'evidence  is  sufficient  to  further  find 
that  no  consideration  was  paid  fu 
these  premises ;  but  that  would  be 
unnecessary.  Colonel  Parker  relied 
solely  upon  the  recital  in  his  deed  to 
show  that  said  consideration  hid 
been  paid  and  the  transaction  fndjr 
.  conducted.  This  was  not  soffidesL 
From  the  evidence  in  the  case  ie 
feel  that  the  judgment  of  theconitB 
supported  by  the  weight  of  the  en- 
dence,  and  tiiat  there  is  no  error  in 
the  record,  and  that  the  jadpot 
of  the  court  should  be  a£3rmed. 

Sharp,  Pitchford,  Hanisoi,  bi- 
ney,  and  Johnson,  JJ.,  concur. 

Petition  for  rehearing  dewi 
July  29,  1919. 

ROVE.  \ 

The  decisicn  in  the  reported  tu* 
(Pabkoi  t.  Parkbi»  ailte,  720) 
illustrates  those  cases  whieh  timft 
rule  that  a  presumption  of  nndfle  i>- 
fluence  is  raised  by  the  mere  ftct  tttf 
a  conveyance  is  from  a  chUd|oaptf- 
ent,  so  as  to  cast  the  burden^paatki 
parent  claiming  the  benefit  of  titeeo* 
veyance  to  rebut  the  presonvti*- 
This  class  of  cases  is  treated  hi  ^ 
division  III.  of  the  annotation  ffO**' 
ing  Shacklefobo  v.  ShacdaA 
post,  737,  upon  the  'general 
of  "Fraud  or  undue  influesee  in  c» 
veyance  from  child  to  parent" 


EMMA  P.  WILLIAMS,      Canary,  Appt, 

V. 

JAMES  D.  CANARY. 
Unttsd  ataiet  OircuU  Court  «/  AppeiOa,  XlnAih  Otreuit  —  Hart*  2,  M*' 
(161  G.  C.  A.  362,  249  Fed.  844.) 

Parent  and  child  —  validity  of  contract  between  parent  ant  adult  chU 

1.  A  contract  between  parent  and  adult  child  cannot  be  said  to 
facie  void  in  law,  or  to  be  so  doubtful  as  to  impose  an  affirmatiw  ban* 
of  justification. 

[See  vote  on  this  question  beginning  on  page  786.] 
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Equity  —  caramination  of  contract  be- 
tween parent  and  child. 

2.  A  transaction  between  a  parent 
and  his  child  who  has  just  attained 
majority  will  be  examined  by  equity 
with  a  searching  eye  to  discover 
whether  or  not  in  all  the  circum- 
stances a  fraudulent  or  unconscion- 
able  advantage  has  been  taken. 

[See  20  R.  C.  L.  690,  691.] 
Evidence  —  bazden  of  proof  —  fair- 
ness of  transaction  witili  wavd. 
8.  Equity  casts  upon  a  iruardian 
who  contracts  with  his  ward  about  the 
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time  of  his  emancipation  the  burden 
of  showing  that  the  transaction  was 
understood,  was  fair  and  reasonable, 
and  that  no  advantage  was  taken. 
[See  12  R.  C.  L.  1170.] 

Guardian  and  ward  —  contract  witliin 
statutory  tine  for  dischavge  —  va- 
lidity. 

4.  That  a  guardian  is  not  by  statute 
entitled  to  his  discharge  until  a  year 
after  the  ward's  majority  does  not 
make  invalid  a  contract  between  them 
within  that  time. 


Appeal  by  plaintiff  from  a  decree  of  the  District  Court  of  the'  United 
States  for  the  Eastern  District  of  Oklahoma  (Campbell,  Dist.  J.)  dismiss- 
ing a  petition  filed  to  cancel  an  oil  and  gas  mining  lease  of  certain  land, 
and  also  a  workinfir  contract  supplemental  to  the  lease,  alleged  to  have 
been  obtained  by  defendant  by  fraud  and  undue  influence.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arsued  before  Hook  and  Smith,    Cox,  Ch.  320,  30  Eng.  Reprint,  148,  1 


Circuit  Judges,  and  Triaber,  District 
Judge. 

Messrs.  George  S.  Ramsey,  Edgar  A. 
de  Bienles,  Halcoln  E.  Boaser,  and 
Villard  Martin,  for- appellant: 

The  lease  from  plaintiff  to  defend- 
ant was  and  is  voidable  becaase  of  the 
relationship  between  the  parties. 

1  Minor,  Inst.  444  ;  2  Pom.  Eq.  Jur. 
§  962;  filler  v.  Simonds,  72  Mo.  669; 
Garvin  v.  Williams,  44  Mo.  465,  100 
Am.  Dec.  314;  Cocking  v.  Pratt,  1  Ves. 
Sr.  400,  27  Eng.  Reprint,  1106;  Archer 
V.  Hudson,  7  Beav.  561,  49  Eng.  Re- 
print, 1180,  8  Jur.  761;  Taylor  v.  Tay- 
lor, 8  How.  183, 12  L.  ed.  1040;  Towson 
V.  Moore,  173  U;  S.  17,  48  L.  ed.  697,  19 
Sup.  Ct  Rep.  332;  Noble  v.  Moses,  81 
Ala.  6S0,  60  Am.  Rep.  175,  1  So.  217. 

Any  social  or  domestic  force  which, 
though  not  sufficient  to  amount  to 
duress,  controls  free  action,  is  suffi- 
cient to  set  aside  a  conveyance. 

Munson  v.  Garter,  19  Neb.  293.  27 
N.  W.  208;  June  v.  Willis,  30  Fed.  11; 
Hngnenin  v.  Baseley,  14  Ves.  Jr.  273, 
83  Eng.  Reprint,  626,  9  Revised  Rep. 
148,  276.  6  Bng.  Rul.  Gas.  834;  Allore 
V.  Jewell,  94  U.  S.  606»  24  L.  ed.  260; 
Noble  V.  Moses,  supra;  McClure  v. 
Lewis,  72  Mo.  314. 

When  duty  and  interest  conflict,  in- 
terest must  give  way. 

Keech  v.  Sandford,  Cas.  t.  King,  61, 
26  Eng.  Reprint,  223,  2  Eq.  Cas.  Abr. 
741,  pi.  7,  22  Eng.  Reprint,  629,  16 
Eng.  Rul.  Cas.  466, 1  White  &  T.  Lead. 
Cas.  in  Eq.  441 ;  Fox  v.  Hackreth,  2 


White  &  T.  Lead.  Cas.  in  Eq.  188; 
Michoud  V.  Girod,  4  How.  603,  11  h, 
ed.  1076;  Davoue  v.  Fanning,  2  Johns. 
Ch.  252. 

Purchase  by  a  guardian  immediately 
after  his  ward  attains  majority  is 
voidable. 

1  Story,  Eq.  Jur.  §  317;  1  Minor, 
Inst.  603;  Fidelity  Trust  Co.  v.  Butler, 
28  Ky.  L.  Rep.  1268,  91  S.  W.  676;  Wil- 
liams V.  Davison.  133  Mich.  344,  94 
N.  W.  1048;  Ashton  v.  Thompson,  32 
Minn.  25,  18  N.  W.  918;  Daniel  v.  Tol- 
on,  53  Okla.  666,  4  A.L.R.  704,  167 
Pac.  756;  Gillette  v.  Wiley,  126  III. 
310,  9  Am.  St.  Rep.  687,  19  N.  E.  287  ; 
Baum  v.  Hartmann,  226  lU.  160,  SO 
N.  E.  711. 

The  fact  that  the  defendant  was  the 
father  as  well  as  the  guardian  of  com- 
plainant does  not  relax  the  strictness 
of  the  rule. 

Carter  v.  Tice,  120  III.  277,  11  N. 
E.  529;  Baum  v.  Hartmann,  supra; 
Ashton  v.  Thompson,  32  Minn.  26,  18 
N.  W.  918. 

Plaintiff  was  entitled  to  full  in- 
formation about  the  property  before 
leasing  it. 

Hatch  T.  Hatch,  9  Ves.  Jr.  296,  82 
Kng.  Reprint,  616, 1  Smith,  226;  Wald- 
stein  T.  Bamett,  112  Ark.  141,  165  S. 
W.  469;  Archer  v.  Hudson,  7  Beav. 
561,  49  Eng.  Reprint,  1180,  8  Jur.  761; 
Tucke  v.  Buchholz,  43  Iowa,  416;  Mc- 
Parland  v.  Larkin,  166  111.  84,  39  N. 
£.  609;  Berkmeyec  v.  Kellerman,  32 
Ohio  St  289,  SO  Am.  Rep.  677. 
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Defendant  did  not  pay  full  value  for 
the  lease.  . 

Richardson  v.  Linney,  7  B.  Mon. 
572;  Wickiser  v.  Cook,  85  111.  68;  Voltz 
V.  Voltz,  75  Ala.  555;  Noble  v.  Moses, 
81  Ala.  630,  60  Am.  Rep.  175,  1  So. 
217. 

Plaintiff  was  not  barred  by  the  doc- 
trine of  laches  or  acquiescence. 

Pom.  Eq.  Jur.  §  965;  Woodruff  v. 
North  Bloomfield  Gravel  Min.  Co.  9 
Sawy.  441,  18  Fed.  790;  Hall  v.  Otter- 
son,  52  N.  J.  Eq.  522,  28  Atl.  907;  In- 
diana &  A.  Lumber  &  Mfg.  Co.  v. 
Brinkley,  91  C.  C.  A.  91,  164  Fed.  963; 
Northern  P.  R.  Co.  v.  Boyd,  101  C.  C. 
A.  18,  177  Fed.  823;  Mclntire  v.  Pry- 
or,  173  U.  S;  38,  43  L.  ed.  606,  19  Sup. 
Ct.  Rep.  352 ;  Gronna  v.  Goldammer,  26 
N.  D.  122,  143  N.  W.  394,  Ann.  Cas. 
1916A,  165;  Taylor  v.  Sawyer  Spindle 
Co.  22  C.  C.  A.  203,  39  U.  S.  App.  257, 
76  Fed.  SOI;  Bartlett  v.  Ambrose,  24 
C.  C.  A.  397,  42  U.  S.  App.  381,  78  Fed. 
839;  Kelley  v.  Boettcher,  29  C.  C.  A. 
14,  56  U.  S.  App.  363,  85  Fed.  57;  Ide 
V.  Trorlicht,  D.  &  R.  Carpet  Co.  63 
0.  C.  A.  341.  115  Fed.  149;  London  & 
S.  F.  Bank  v.  Dexter  Horton  &  Co.  61 
C.  C.  A.  615,  126  Fed.  601;  Stevens  v. 
Grand  Central  Min.  Co.  67  C.  C.  A. 
284,  133  Fed.  31;  Brissell  v.  Knapp, 
166  Fed.  809;  Wilson  v.  Plutua  Min. 
Co.  98  C.  C.  A.  189,  174  Fed.  318 ;  Cit- 
izens* Sav.  &  T.  Co.  V.  Illinois  C.  R. 
Co.  105  C.  C.  A.  145,  182  Fed.  611; 
Central  R.  Co.  v.  Jersey  City,  199  Fed. 
237;  Schwartz  v.  Loftus,  132  C.  C.  A. 
464,  216  Fed.  325;  Northern  P.  R,  Co. 
V.  Boyd,  228  U.  S.  509,  57  L.  ed.  943, 
33  Sup.  Gt.  Rep. -654;  Fawcett  v. 
Fawcett,  85  Wis.*  332,  39  Am.  St.  Rep. 
844,  65  N.  W.  405;  Michoud  v.  Girod, 
4  How.  561,  11  L.  ed.  1102;  Townsend 
V.  Vanderwerker.  160  U.  S.  171,  40  L. 
ed.  383,  16  Sup.  Ct.  Rep.  258. 

Mr.  Joeeph  B.  Tomlbuon,  for  appel- 
lee: 

The  transaction  in  question,  havinsr 
been  supported  by  a  valuable  and  ad- 
equate .  consideration,  can  be  over- 
thrown only  by  showing  actual  wrong 
on  the  part  of  defendant,  which  was 
not  done. 

Jenkins  v.  Pye.  12  Pet.  253,  9  L.  ed. 
1075;  Taylor  v.  Taylor,  8  How,  200. 12 
L.  ed.  1047;  Conley  v.  Nailor,  118  U. 
S.  127.  30  L.  ed.  112.  6  Sup.  Ct.  Rep. 
1001;  Ralston  v.  Turpin,  129  U.  S.  663, 
32  L.  ed.  747,  9  Sup.  Ct.  Rep.  420; 
Mackall  v.  MackalL  135  U.  S.  167,  34 
L.  ed.  84, 10  Sup.  Gt.  Rep.  705;  Towson 


V.  Moore,  173  U.  S.  17.  43  L.  ed.  69T, 
19  Sup.  Ct.  Rep.  332. 

Hook,  Circuit  Judge,  delivered  the 
opinion  of  the  court. 

This  is  a  suit  by  Kmma  P.  Wil- 
liams, formerly  Canary,  against 
James  D.  Canary,  to  cancel  an  oil 
and  gas  mining  lease  of  a  tract  of 
land  in  Oklahoma  patented  to  her  as 
a  Cherokee  allottee,  and  also  a  work- 
ing contract  supplemental  to  the 
lease,  upon  the  ground  that  he  ob- 
tained them  by  fraud  and  undue  in- 
fluence. At  the  hearing  on  the 
merits  the  trial  court  held  tiie  instru- 
ments valid  and  dismissed  the  peti- 
tion. The  plaintiff  appealed. 

The  defendant  is  plaintiff's  father, 
and  had  been  the  guardian  of  her 
estate  during  her  minority,  by 
pointment  of  the  court  having  cog- 
nizance of  such  matters.  A  prior 
lease  to  an  oil  company,  executed 
by  him  as  her  guardian,  had  juAex- 
pired  with  her  minority.  There 
were  at  that  time  ten  sroducing  oil 
wells  on  the  property.  The  lease  and 
the  contract  in  controversy  were  ex- 
ecuted the  day  after  the  plaintiff  b^ 
came  of  age,  and  that  circumstance 
is  now  principally  relied  'ofi  to  in- 
validate them.  The  trial  court 
found  from  the  evidence  that  plain- 
tiff voluntarily  executed  the  instru- 
ments and  fully  understood  their 
terms;  also  that  their  provisions 
were  more  advantageous  to  her  than 
she  could  at  the  time  have  obtained 
f  rom  others  or  by  her  own  operation 
of  the  property.  We  concur  ii  this 
conclusion,  and  if  further  asswance 
were  needed,  it  would  appear  from 
plaintiff's  acquiescence  in  the  trans- 
action and  the  receipt  of  its  substan- 
tial fruits  for  more  than  six  years 
befoi*  this  suit  was  brought,  during 
the  last  four  of  which  she  was  nwr- 
ried  and  living  apart  from  ber 
father.  The  suit  is  quite  without 
warrant  or  foundation  in  any  fact 
aside  from  the  time  the  lease  and  the 
contract  were  made, 

A  child,  upon  attaining  majonty. 
becomes  dothed  with  contractu^ 
capacity,  and  that  necessarily  im- 
plies the  power  to  pick  both  subject- 
matter  and  partieB,  and  to  bind  him- 
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sdf  equally  with  those  with  whom 
he  deals.  There  is  nothing  in  the 
law  that  fixes  a  farther  period  of 

disqualification  for 
SSS!«ridit,  the  parent.  A  con- 
•f  eaatraet  tract  between  par- 
llT:S,'u^Ma.  ent  and  major  child 

cannot  be  said  to  be 
prima  facie  void  in  Iaw»  or  for  that 
reason  to  be  so  doubtful  as  to  impose 
an  affirmative  burden  of  justifica- 
tion. Jenkins  v.  Pye»  12  Pet  241,  9 
L.  ed.  1070.  It  is  common  experi- 
ence, however,  that  the  influence, 
personal  confidence,  and  trust  inci- 
dent to  that  relation  do  not  ordinari- 
ly end  with  minority,  but  continue  in 
varying  degrees  and  afford  favor- 
able opportunities  for  imposition 
and  abase.  Because  of  this,  the 
transaction,  when  assailed  in  a  court 

of  equity,  will  be  ex- 
«Vi*S;ti*.  Of  seined  witti  a 
«entvM«t  searching  eye  to  dis- 

«!rSfcnr""   cover  whether  in  aU 

the  circumstances  a 
fraudulent  or  unconscionable  ad- 
vantage has  been  taken,  and  in  the 
inquiry  its  proximity  to  the  time  of 
majority  will  be  regarded.  But 
equity  will  not  condemn  in  the  face 
of  perfect  knowledge,  understand- 
ing, free  consent,  and  good  faith  by 
those  concerned. 

In  the  case  of  a  transaction  be- 
tween guardian  and  ward  at  or  near 
the  time  of  emancipation,  and  while 
any  of  the  guardianship  duties  are 
yet  to  be  performed,  the  rule  is  more 
strict.     Equity   casts   upon  the 

guardian  the  burden 
E:":rt7  prd  of  showing  that  the 
-f*ira«M  Af  transaction  was  un- 
U::^-"**        derstood,  was  fair 

and  reasonable,  and 
that  no  advantage  was  taken. 
Hurper  v.  Taylor,  113  C.  C.  A.  572, 
198  Fed.  944, 2  Pom.  £q.  Jur.  §  961. 
As  we  have  seen,  that  burden  was 
discharged  in  this  case. 


Onardtan  ana 
ward  -^on  tract 
wtthla  statatorr 
ttm*  for 
dlMkarxa 
— rmlldltr. 


.  CANARY.  729 

ti»  Fed.  SH-) 

There  is  a  contention  that,  as  a 
statute  of  Oklahoma  provides  that  a 
guardian  appointed  by  a  court  is  not 
entitled  to  his  dischu'ge  until  a  year 
after  his  ward's  majority,  the  rela- 
tion between  plaintiff  and  defend- 
ant still  existed  at  the  time  of  the 
transaction,  and  therefore  the  latter 
waff  wholly  disqualified  to  contract. 
But  the  statute  was  to  provide  a 
period  for  the  orderly  review  of  his 
acta  during  guardi- 
anship, and  the  set- 
tlement of  his  ac- 
counts. It  was  not 
intended  as  an  ex- 
tension of  his  authority  over  the 
ward's  estate,  or  its  accompanying 
disqualification.  The  same  statute 
authorized  the  ward,  upon  coming 
to  majority,  to  settle  accounts  with 
his  guardian  and  give  him  a  release 
which  would  be  valid  if  obtained 
fairly  and  without  undue  influence. 
Okla.  Rev.  Laws  1910,  §§  3339-3341. 

The  decree  is  affirmed. 


The  decision  in  the  reported  case 
(WnJiiAMs  V.  Canary,  ante,  726)  is 
illustrative  of  those  which  hold  that 
while  a  court  of  equity  will  watch 
conveyanee  from  a  child  to  a  parent 
with  jealousy,  no  presumption  of  un- 
due influence  arises  from  the  mere  fact 
of  the  relationship,  and  that  such  con- 
veyances not  only  are  not  prima  facie 
void,  but  rather  should  be  regarded 
as  prima  facie  valid,  so  as  to  cast 
upon  the  party  attacking  the  same  the 
burden  of  actually  proving  undue  in- 
fluence. This  particular  rule  is  treat- 
ed in  subdivision  IV.  of  the  annota- 
tion following  SHACKLEPORn  V.  Shack- 

LEFORD,  post,  744,  which  treats  the 
general  question  of  "Fraud  or  undue 
influence  in  conveyances  from  child  to 
parent." 
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JOHN  M.  SHACKLEFORD  et  al..  Appts.,. 
V.- 
ADA B.  SHACKLEFORD. 

A.r1eanaaa  Supreme  Court— June  7,  1020. 

■    (—  Ark.       223  S.  W.  661.) 

Evidence  —  burden  of  proof  —  deed  of  child. 

1.  A  p&rent  who  takes  a  deed  from  his  child  soon  after  it  reaches  ma- 
jority and  while  It  is  living  under  his  roof  has  the  burden  of  clearing  the 
transaction  of  every  suspicion,  and  establishing  its  fairness  and  good  feith. 

[See  Tiote  on  this  question  beginning  on  page  735.] 

Deed  —  to  parent  —  consideration  —  from  child  to  parent,  if  Uie  traiuae- 

love  and  affection.  tion  is  thoroughly  jinderatood  ftLd  the 

2.  Love  and  affection  are  a  suffl-  conveyance  voluntarily  made, 
cient  consideration  to  support  a  deed       [See  20  B.  0.  L.  588,  689.] 


Appeal  by  plaintiffs  from  a  decree  of  the  Pulaski  Chancery  Court  (Ma^ 
tineau,  Ch.)  dismissing  a  suit  brought  to  set  aside  and  cancel  certain 
deeds  alleged  to  have  been  procured  by  defendant  from  plaintiffs  through 
undue  influence.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Samuel  Franenthal,  Grover    244,  64  N.  W.  25;  Adair  v.  Craij;,  136 


T.  Owen,  and  John  S.  Gatewood,  for 

appellants : 

A  conveyance  by  a  child  to  its  par- 
ent, just  after  arriving  at  its  majority 
and  while  still  residing  wi^h  the 
parent,  raises  the  presumption  that 
undue  influence  was  exercised. 

Savery  v.  King,  5  H.  L.  Ca-s.  627,  10 
Eng.  Reprint,  1046,  25  L.  J.  Ch,  N.  S. 
482,  2  Jur.  N.  S.  503,  4  Week.  Rep.  571; 
White  V,  Ross,  160  III.  72,  43  N.  E.  336; 
6  Cyc.  335;  Caven  v.  Agnew,  186  Pa. 
314,  40  Atl.  480;  Jenkins  v.  Pye,  12 
Pet;  241,  9  L.  ed.  1070;  Towson  v. 
Moore,- 173  U.  S.  17,  43  L.  ed.  597,  19 
Sup.  Ct.  Rep.  332;  Hays  v.  Feather, 
244  HI.  172,  91  N.  E.  97,  18  Ann.  Cas. 
538;  Cooley  v.  Stringfellow,  164  Ala, 
460,  51  So.  321. 

Messrs.  Price  Shofner  and  Mehaffy, 
Donham,  &  Mehaffy,  for  appellee: 

There  was  no  undue  or  wrongful  in- 
fluence exerted  by  defendant  in  secur- 
ing the  deeds  from  plaintiff. 

8  R.  C.  L.  1032;  Bowdoin  College  v. 
Merritt,  75  Fed.  480;  Latham  v.  Udell, 
88  Mich.  238;  Re  Halbert,  15  Miac. 
308,  37  N.  Y.  Supp.  757;  Sears  v. 
Vaughan,  230  111.  572,  82  N.  E.  881; 
Dowie  V.  Sutton,  227  III.  183,  118  Am. 
St.  Rep.  266,  81  N.  E.  395;  Burt  v. 
Quisenberry,  132  111.  385,  24  N.  E.  622; 
Orr  v.  Pennington,  93  Va.  268,  24  S.  E. 
928;  Hammond  v.  Welton,  106  Mich. 


Ala.  332,  S3  So.  902;  Sanger  v.  Mc- 
Donald, 87  Ark.  148,  112  S..  W.  S65;  20 
R.  C.  L.  591. 

Natural  love  and  affection  between 
mother  and  daughter  is  sufficient  con- 
sideration to  sustain  a  conveyance. 

Parr  v.  Campbell,  —  Wash.  — ^  ISe 
Pac.  858. 

Humphreys,  J.,  delivered  the  oi^ 
ion  of  the  coiurt: 

This  suit  was  instituted  by  appel- 
lants against  appellee  in  the  Pulaski 
chancery  court  to  cancel  deeds  ex- 
ecuted by  appellants  to  appellee,  con* 
veying  an  undivided  two-thirds  in- 
terest in  the  west  half  of  lots  1  and  2, 
in  block  17,  in  Pope's  addition  to  the 
city  of  Little  Rock,  Pulaski  county,. 
Arkansas,  on  the  ground  that  they 
were  procured  by  appellee  from  ap- 
pellants through  undue  influence. 

Appellee  filed  answer,  denying 
that  the  deeds  in  question  were  pro- 
cured by  her  through  undue  influ- 
ence, but,  on  the  contrary,  were  ex- 
ecuted by  appellants  freely  and  of 
their  own  accord,  and  with  a  full  un- 
derstanding of  ail  the  facts. 

The  cause  was  submitted  upon  tite 
pleadings  and  evidence,  which  re- 
sulted in  a  decree  in  the  chancery 
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court  dismissinsr  the  bill  of  appel- 
lants for  want  of  equity.  From  that 
decree  an  appeal  has  been  prosecuted 
to  this  court*  and  the  cause  is  before 
us  for  trial  de  novo. 

The  facts,  in  substance,  are  as  fol- 
lows: John  D.  Shackleford  and  his 
wife,  Ada  B.  Shackleford,  appellee 
herein,  had  not  lived  together  as  hus- 
band and  wife  for  several  years  pri- 
or to  the  purchase  of  the  property  in 
litigation  by  John  B.  Shackleford  on 
October  13,  1911.  He  roomed  with 
iJieir  two  boys,.  John  M.  and  Bill,  and 
appellee  roomed  with  their  daugh- 
ter, Ada  Mae,  and  looked  after  all  of 
them.  At  the  time  of  the  pur- 
chase of  the  property  it  was 
Shackleford'a  intention  that  his 
two  children,  appellants  herein, 
should  have  the  property.  A  settled 
hatred  existed  between  Shackleford 
and  his  wife.  He  procured  a  divorce 
from  her,  without  contest,  on  June 
28, 1915.  At  that  time  the  property 
in  question  and  his  farm  were  en- 
enmbered  in  the  same  mortgage  for 
a  large  sum.  A  property  settlement 
was  arranged,  by  which  appellee  re- 
ceived the  income  from  the  home  or 
property  in  question,  and  was  to  pay 
Shackleford  $26  per  month  to  assist 
in  meeting  the  interest  payments  on 
the  mortage.  Appellee  failed  to 
meet  her  monthly  payments,  and  re- 
quested the  mortgagee  to  foreclose, 
planning  to  buy  the  home  place  in  at 
the  sale.  Before  suit  in  foreclosure 
was  commenced,  Shackleford  ar- 
ranged a  loan,  placing  the  city  home 
and  farm  under  separate  mortgages. 
The  home  place  was  mortgaged  for 
HtOWt  to  a  building  and  loan  asso- 
ciation. Appellee  had  fallen  behind 
$350  on  her  property  settlement  con- 
tract. Shackleford,  who  had  re- 
married, desiring  to  assist  his  chil- 
dren, then  approaching  their  major- 
ity, in  such  way  that  his  former  wife 
could  not  reap  any  benefit  therefrom, 
after  conaiderpble  negotiation,  con- 
veyed the  home  place,  September  25, 
1917,  to  appellants  and  appellee 
jointly,  on  condition  that  appellee 
pay  him  $350  she  owed  under  the 
original  -property  settlement  con- 
tract and  assume  the  building  <md 


loan  mortgage  on  the  property.  The 
value  of  the  property  was  about 
ten  thousand  dollars  or  twelve 
thousand  dollars  at  the  time  the  deed 
was  executed.  Appellee  accepted  the 
deed  and  assumed  the  mortgage  un- 
der the  advice  of  her  attorney,  who, 
at  the  time,  advised  her  to  get  a  deed 
from  appdlants  before  she  put  all 
her  money  into  the  place,  suggesting 
that  she  might  have  to  borrow 
money  on  the  property,  in  which 
event,  unless  she  did  obtain  such  a 
deed,  it  would  be  necessary  to  get 
the  children's  consent,  and  that  it 
was  advisable  anyway,  as  she  did  not 
know  what  might  happen.  Ada  Mae 
had  attained  to  the  age  of  18  on  Au- 
gust 26th,  just  prior  to  the  execution 
of  the  deed,  and  John  M.  reached 
his  majori^  on  November  20th 
thereafter.  Ada  Mae  had  resided 
continuously  with  her  mother,  and 
John  M.  also  made  his  home  with 
her,  except  when  away  at  school, 
the  training  camp  at  I^eon  Springs, 
Texas,  and  in  France.  Both  of  them 
had  been  in  synipathy  and  aligned 
themselves  with  their  mother  during 
the  tarouble  which  culminated  in  a 
divorce,  and  remained  loyal  to  her 
until  a  short  time  before  bringing 
this  suit.  John  M.  advised  with  his 
mother  in  the  matter  of  divorce,  and 
to  some  extent  in  the  property  ad- 
justment which  resulted  in  the  con- 
veyance of  the  property  in  question 
by  John  D.  Shackleford  to  them 
jointly.  Appellee  procured  a  quit- 
claim deed  from  Ada  Mae  to  her  un- 
divided interest  in  said  property,  in 
consideration  of  love  and  affection, 
on  the  13th  day  of  October,  1917, 
who  was,  at  the  time,  residing  -with 
her;  and  from  John  M.  to  his  undi- 
vided interest  therein  for  the  same 
consideration  on  the  1st  day  of  De- 
cember, 1917,  while  he  was  on  a  fly- 
ing visit  to  her  from  the  camp  in 
Texas.  He  had  resided  in  the  home 
with  his  mother  before  going  to  the 
camp.  Both  deeds  were' executed  by 
appellants  without  independent  ad- 
vice. The  deed  from  Ada  Mae  was 
prepared  by  appellee's  attorney  in 
his  office,  and  executed  immediately 
in  a  near-by  notary's  office.  The 


_ 


Digitized  by  Google 


782  AMERICAN  LAW  RE 

deed  from  John  M.  was  prepared  by 
himself  on  a  blank  warranty  deed 
form  procured  by  him  in  a  down- 
town abstract  office,  and  signed  at 
home,  with  directions  to  appellee  to 
take  it  to  a  notary  and  have  him  fill 
out  the  acknowledgment. 

Ada  Mae  testified  that  her  mother 
possessed  a  violent  temper;  dealt 
harshly  with  her  to  such  an  extent 
that  she  had  to  do  whatever  her 
mottier  wanted  her  to ;  that  she  ex- 
ecuted the  quitclaim  deed  to  her  un- 
divided one-third  interest  through 
the  persistent  entreaties  and  undue 
pressure  of  appellee,  continuing 
daily  through  a  period  of  about  two 
weeks;  that- her  entreaties  partook 
of  the  nature  of  begging  or  plead- 
ing, crying,  and  manifestations  of 
anger;  that  she  said  her  lawyer  ad- 
vised the  execution  of  the  deed ;  that 
John  M.  thought  it  right,  and  was 
going  to  give  his  interest  to  her 
when  he  came  home;  that  she  was 
keeping  up  the  taxes,  repairs,  and 
paying  off  the  mortgage;  that  she 
cared  for  her  when,  her  father  kicked 
her  out;  that  unless  she  made  the 
deed  she  would  not  be  treating  her 
right ;  and  that  a  refusal  to  execute 
it  would  show  that  she  was  under 
the  influence  of  her  father.  She  de^ 
nied  tliat  i^he  had  stated  to  anyone 
that  she  had  voluntarily  executed  the 
deed,  but,  on  the  contrary,  said  that 
she  would  not  have  executed  the  deed 
of  her  own  volition.  She  also  testi- 
fied that  she  heard  most  of  the  con- 
versation between  her  mother  and 
brother  concerning  the  deed  he  exe- 
cuted to  her,  and  that  the  under- 
standing between  them  was  that  he 
should  have  his  interest  back  when 
he  came  home  from  France;  that 
when  he  returned  from  France  ap- 
pellee refused  to  make  a  deed  con- 
veying the  property  back  to  them, 
saying  that  if  we  got  the  property 
back  it  must  be  through  the  courts. 

John  M.  Shackleford  testified  that 
appellee,  his  mother,  was  accus- 
tomed to  weeping  and  begging  to 
prevail  upon  him  and  his  sister  to 
do  things  they  would  not  otherwise 
do,  and,  when  she  commenced  crying 
and  carrying  on,  she  could  always 
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get  them  to  do  anything  she  willed; 
that  he  came  home  from  the  camp  st 
Leon  Springs,  Texas,  on  a  visit  to  his 
motiier,  arriving  at  10  o'clock  P.  H., 
November  30th,  that  the  next  morn- 
ing his  mother  urged  him  to  execute 
a  deed  to  her  for  his  interest  in  the 
property,  assigning  as  a  reason  that 
he  was  going  away  to  war  and  might 
never  return;  that  in  case  of  his 
death  his  father  would  inherit  his 
interest  and  give  her  trouble;  that, 
knowing  it  was  the  only  patrimony 
he  was  to  get  from  his  father,  he  was 
reluctant  to  convey  it  away,  and  re- 
sented the  suggestion  of  his  mother; 
that  she  began  to  weep  and  entreat, 
saying,  "Yes,  you  will;  yes,  you  will; 
I  am  in  a  position  I  have  to  have  iif 
that  she  continued  to  cry  and  beg  un- 
til he  saw  no  way  out  of  it,  and 
yielded  on  condition  she  would  con- 
vey his  interest  back  to  him  when  he 
returned  from  France ;  that  he  went 
to  France  soon  afterward,  returned 
in  July,  1919,  and,  desiring  to  many 
and  engage  in  business,  first  re- 
quested, then  entreated,  his  mother 
to  reconvey  his  interest  to  him, 
which  ^e  refused  to  do  on  tiie 
ground  that  his  demand  was  in- 
spired by  his  father;  that  he  ex- 
plained his  father  had  nothing  to  do 
with  it,  but  that  he  wanted  the  prop- 
erty back  because  it  was  his,  and  he 
needed  it,  all  to  no  avail. 

Ada  B.  Shackleford,  mother  of  ap- 
pellants, testified  that  her  attorney 
advised  her  to  accept  the  joint  deed 
from  her  former  husband,  John  D. 
Shackleford,  to  the  property,  in  con- 
sideration that  she  pay  him  $350  in 
cash  and  assume  the  payment  of  the 
$4,000  mortgage  thereon,  if  pfae  had 
confidence  in  her  children,  the  appel- 
lants, who  vrere  to  receive  under  the 
same  deed  an  undivided  two-thirds 
interest  in  the  property  unencum- 
bered, but  also  advised  that,  as  she 
was  going  to  put  all  her  money  in  the 
property,  it  would  be  beist  to  get  a 
.  deed  from  them  conve3r3ng  their  in- 
terest to  her ;  that  she  communicated 
the  advice  given  her  by  her  attorney 
to  Ada  Mae,  and  asked  Ada  Mae 
what  she  thought  about  it;  that  Ada 
Mae  told  her  it  was  all  right,  that  she 
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should  have  had  the  proi)erty  from 
the  beginning;  that  notiung  more 
was  said  about  the  matter  until  they 
went  to  the  attorney's  office  to  ex- 
ecute the  deed ;  that  before  going  she 
told  Ada  Mae  tliey  had  better  go 
down  and  get  it  off  their  hands ;  that 
Ada  Mae  was  in  a  happy  mood  and 
perfectly  willing;  that  her  attorney 
asked  Ada  Mae  if  she  knew  what  she 
was  doings  and  Ada  Mae  responded 
she  did ;  that  after  the  deed  was  pre- 
pared they  walked  across  the  hall  to 
a  notary's  office,  where  Ada  Mae 
signed  and  executed  it ;  that  she  paid 
nothing  to  Ada  Mae  for  it;  that  she 
was  of  opinion  that  John  M.  felt  as 
Ada  Mae  did  about  it ;  that  she  wrote 
to  him  concerning  the  matter,  and 
he  answered  that  when  he  came 
home  tiiey  would  talk  the  matter 
over;  that  when  he  came  home  they 
did  talk  the  matter  over,  and  he  said, 
"Mother,  that  is  all  rights  Uiat  is  the 
best  thing  we.  can  do ;"  that  he  re- 
mained a  day  or  so,  went  to  Fayette- 
ville,  and  when  he  came  back  they 
talked  over  his  trip  to  France;  that 
just  after  dinner     started  to  town, 
at  which  time  she  requested  him  not 
to  forget  the  deed  he  was  going  to 
sign;  that  he  said,  "All  right,"  sat 
down  and  wrote  it  out  and  signed  it 
at  the  dinner  table ;  that  after  sign- 
ing it  he  remarked  that  if  his  father 
knew  that  he  had  conveyed  the  prop- 
erty, to  her,  he  would  turn  over  in 
bis  grave ;  that  he  instructed  her  to 
take  it  to  A.  Letzkus,  who  would  ac- 
knowledge it;  that,  in  accordance 
with  instructions,  she  took  it  to  Letz- 
kus, and  then  had  it  recorded;  that 
she  paid  her  son  nothing  for  the 
property;  that  before  she  obtained 
the  deeds  from  her  children  she  paid 
$350  she  owed  her  husband,  and 
91,000  on  the  mortgage  indebted- 
ness, and  had  since  kept  up  the  in- 
terest payments  thereon ;  that  after 
obtaining  the  deeds  she  expended 
$1,000  in  improvements  on  the  prop- 
er^, and  had  collected  and  used  the 
room  rentals;  that  while  in  France 
Jottif  U;  wrote  a  letter  in  which  the 
following  paragraph  appears:  "No; 
I  have  not  heard  a  word  from  Dad  in 
regard  to  ^e  transaction  between 
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you  and  I  concerning  that  place,  and 
I  don't  expect  to  ei^er.  I  think  he 
understands  that  I  knew  what  I  was 
about,  although  nothing  has  been 
mentioned  about  it.  That  is  a  mat- 
ter, though,  that  will  be  adjusted  be- 
tween he  and  1  when  we  see  each 
other.  I  am  perfectly  satisfied, 
though,  so  he  cannot  disagree.  You 
are  looking  after  the  place,  so  that 
is  all  that  is  necessary.  I  have  not 
forgotten  by  any  means  that  you  are 
my  mother,  and  that  we  are  perfect- 
ly congenial  and  understand  each 
other  better  than  those  .who  have 
broken  their  ties  of  relationship. 
We  will  take  care  of  that  proposi- 
tion, so  don't  worry.  We  are  looking 
out  for  each  other's  interest — &o  we 
are  satisfied." 

That  when  her  son  returned  from 
France  in  July,  1919,  he  demanded  a 
reconveyance  of  an  undivided  one- 
third  interest  in  the  property,  insist- 
ing that  it  was  so  understood  at  the 
time  he  conveyed  it  to  her;  th&t  he 
admitted  nothing  was  said  to  the 
effect  that  she  should  reconvey  it  to 
hhn,  but  that  he  understood  it  that 
way ;  that  she  claimed  there  was  no 
such  understanding,  and  refused  to 
reconvey  the  property  to  the  appel- 
lants. Appellee  further  stated  that 
her  reasons  for  wanting  the  deeds 
from  her  children  were,  that  if  she 
wanted  to  borrow  money  or  make 
improvements  she  did  not  want  to 
ask  them  about  it,  and  in  order  to 
prevent  their  father  from  influenc- 
ing them  to  lose  it. 

Eva  Shackleford  testified  that 
after  John  M.  returned  from  France 
she  heard  a  conversation  between 
him  and  his  mother,  in  which  he 
claimed  he  had  deeded  it  to  her  so 
that  she,  and  not  his  father,  might 
get  it  in  the  event  he  was  killed,  and 
that  it  was  his  understanding  he  was 
to  have  it  back,  whether  anybody 
else  understood  it  or  not.  His 
mother  asked  him  how  he  could  un- 
derstand it  that  way  when  nothing 
was  said  about  it,  and  he  replied  that 
he  understood  it  that  way  whether 
anybody  else  understood  it  or  not. 
She  also  testified  that,  after  the  in- 
stitution of  this  suit,  she  heard 
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Ada  Mae  say  that  she  deeded  her 
property  to  her  mother  of  her  own 
free  will  and  accord. 

Mrs.  H.  B.  Johnson  testified  that 
she  was  rooming:  at  the  house,  and 
Ada  Mae  came  to  the  room,  and 
while  there  told  her  she  had  given 
the  place  to  her  mother ;  that  it  was 
her  mother's  place  to  have  it,  and 
that  she  did  not  want  it ;  that  after 
the  suit  was  instituted  she  told  her 
that  "we  want  the  place  in  our 
names,  so  if  anything  comes  up  we 
can  use  it,"  and  in  that  connection 
said  her  falser  had  told  her,  in  case 
the  place  was  deeded  back  to  her,  he 
would  see  that  her  mother  always 
had  a  home. 

Evidence  was  introduced  pro  and 
con  to  show  that,  after  John  D. 
Shackleford  discovered  that  the  chil- 
dren had  deeded  their  interest  in  the 
property  to  their  mother,  he  offered 
Ada  Mae  $1,000  to  get  her  to  deed  it 
back.  John  D.  Shackleford's  ex- 
planation in  this  regard  was  that 
he  offered  to  bet  his  daughter  $1,000 
she  could  not  get  her  mother  to  deed 
it  back,  at  a  time  when  his  daughter 
claimed  that  the  mother  would  deed 
her  interest  back  to  her  at  any  time 
^e  wanted  it. 

The  record  is  voluminous,  and 
contains  much  evidence  not  at- 
tempted to  be  detailed  in  this  opin- 
ion. An  attempt  has  been  made  to 
glean  such  evidence  only  from  the 
record  as  is  responsive  to  the  issue 
of  whether  undue  influence  was  used 
by  appellee  in  procuring  the  deeds 
in  question  from  appellants. 

The  standard  governing  transac- 
tions between  parents  and  children 
who  have  recently  attained  their  ma- 
jorities is  a  high  one.  This  court 
said,  in  the  case  of  Giers  v.  Hudson, 
102  Ark.  232,  143  S.  W.  916  (quot- 
ing  syllabi  1  and  2) : 

**Where  a  daughter,  though  of 
age,  remains  under  her  father's 
roof,  any  contract,  conveyance,  or 
business  transaction  between  them 
will  be  closely  scrutinized  by  the 
courts." 

"A  conveyance  from  a  daughter  to 
her  father,  made  while  she  lived 
with  him,  will  not  be  permitted  to 


stand  unless  the  transaction  is  char- 
acterized by  the  utmost  fairness  and 
good  faith  on  the  father's  part." 

In  that  case,  the  language  of  Lord 
Chancellor  Cranworth  in  the  case  of 
Savery  v.  King,  5  H,  L.  Cas.  627, 10 
Eng.  Reprint,  1046,  was  approved 
as  accurately  stating  the  controlling 
principle  in  this  class  of  cases.  The 
language  of  the  chancellor  was  as 
follows :  "The  legal  right  of  a  per- 
son who  has  attained  his  age  of 
twenty-one  to  execute  deeds  and  deal 
with  his  property  is  indisputable. 
But  where  a  son,  recently  after  at- 
taining his  majority,  makes  jover 
property  to  his  father  without  con- 
sideration, or  for  an  inadequate  con- 
sideration, a  court  of  equity  expects 
that  the  father  shall  be  able  to  jus- 
tify what  has  been  done ;  to  show,  at 
all  events,  that  the  son  was  reaUy  a 
free  agent;  that  he  had  adequate  in- 
dependent advice;  that  he  was  not 
taking  an  imprudent  step  under 
parental  influence;  and  that  he  per- 
fectly understood  the  nature  and  ex- 
tent of  the  sacrifice  he  was  making, 
and  VoBt  he  was  desirous  of  making 
it." 

It  follows  from  this  language 
that  the  burden  rests  upon  the  par- 
ent, in  this  class  of  B^Me.ee- 

cases,  to  dear  the  b»rd«  of  »tw 

transaction  of  every 
shadow  of  suspicion  and  to  establish 
its  fairness  and  good  faith.  The 
conveyances  in  the  instant  case  were 
donations.  No  consideration  was 
paid  for  them.  They  in  no  way 
benefited  appellants.  It  is  not  con- 
tended that  the  consideration  was 
other  than  love  and  affection.  Such 
a  consideration  is  sufficient  to  up- 
hold conveyances,  if  thoroufi^ily  un- 
derstood and  volun- 
tarily made. 

conveyances  were  ~i*«fi"* 
made  only  a  short 
time  after  appellants  attained  their 
respective  majorities,  and  while  they 
remained  under  the  mother's  roof. 
Ada  Mae  had  never  resided  else- 
where, and  John  M.  only  when  aw£7 
at  school  or  in  a  soldiers'  training 
camp.  The  mother  had  been  ad- 
vised not  to  assume  the  ind^tedneai 
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or  make  improvements  without  first 
obtaining  a  deed  from  her  children. 
She  wanted  the  deeds  so  that  she 
would  not  have  to  consult  them  in 
case  she  wanted  to  borrow  money  or 
make  improvements  on  the  property, 
and  for  the  additional  reason  that 
she  did  not  want  her  husband  to  con- 
trol or  influence  the  children  in  the 
control  or  disposition  of  their  undi- 
vided interest  in  the  property.  She 
communicated  the  advice  she  had  re- 
ceived from  her  attorney  to  each  of 
the  children,  and  requested  thefn  to 
make  deeds  to  their  undivided  inter- 
est to  her.   They  received  no  inde- 
pendent   advice    concerning  the 
transaction.    The  only  advice  or 
counsel  they  had  was  that  of  the 
mother.   They  both  swear  that  she 
obtained  the  deeds  through  undue 
influence  exercised  over  them  by  con- 
tinuous entreaties,  accompanied  by 
weeping ;  that  in  making  the  deeds 
they  yielded  unwillingly  to  the  over- 
powering influence  of  their  mother. 
She  denies  their  statements,  but  has 
no  corroboration  save  that  of  two 
witnesses  who  testify  that  Ada  Mae 
had  told  them  she  voluntarily  gave 
her  interest  in  the  property  to  her 
mother,  and  that  John  M.  admitted 
no  d^nite  promise  had  been  made 
by  appellee  to  deed  the  pr(^r1y  back 
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to  him,  but  that  it  was  only  his  un- 
derstanding at  the  time.  Appellee's 
testimony  thus  slightly  corroDorated, 
when  viewed  in  the  light  of  ap- 
pellee's admission  that  she  had  been 
advised  to  get  a  deed  from  them  to 
the  property,  and  that  she  wanted 
and  asked  them  for  their  several  in- 
terests, is  not  sufficient  to  overcome 
the  positive  evidence  of  appellants 
that  they  were  induced  to  make  the 
deeds  through  the  constsmt  entreat- 
ies and  weepings  of  their  mother. 
TTie  letter  written  by  John  M.  while 
in  France,  to  his  mother,  does  not 
necessarily  indicate  that  he  had  ir- 
revocably conveyed  his  interest  to 
her.  The  letter  contains  expressions 
indicative  of  a  contrary  purpose, 
viz.:  "You  are  looking  after  the 
place,  so  that  is  alt  that  is  necea- 
sary."  "We  are  looking  out  for  each 
other's  interest-H30  we  are  satis- 
fied." 

For  the  error  indicated,  the  decree 
is  reversed  and  the  cause  remanded, 
with  directions  to  cancel  the  deeds 
in  question,  and  for  such  further 
proceedings  as  may  be  necessary  to 
adjust  the  equities  between  the  par- 
ties, not  inconsistent  with  this  opin- 
ion. 

Petition  for  rehearing  denied  July 
12, 1920. 


ANNOTATION. 
Fmod  or  mdve  mftomco  id  oonveyance  from'diiid  to  parent. 


I.  Scope,  735. 

U.  Eqnitable  jurisdiction,  735. 
UL  Presumption  of  undue  influence: 
a.  Rules  stated,  737. 
h.  Evidence  required  to  rebut  pre- 

snuiBtion,  739. 
c  Application  of  rules,  741. 

7.  fiOOfW. 

The  present  annotation  is  confined 
to  cases  dealing  with  the  validity  of 
conveyances  from  child  to  parent,  as 
between  such  parties  themselves. 
This  limitation  exelades  that  class  of 
cases  wherein  conveyances  from  a 
child  to  his  or  her  parent  have  been 
attacked  as  in  fraud  of  grantor's  cred^ 


IV.  View  that  there  is  no  presnmptiixi  d 

invalidity: 

a.  Bules  stated,  744. 

b.  Application  of  rules,  745. 
V.  True  rule,  746. 

VI.  Cases  decided  on  facts  without  ref- 
erence to  specific  rules,  761. 

itors,  and  which  are  governed  by  dis- 
tinctive rules. 

II.  Eg^iUlble  Juriadtction. 

It  has  been  said  that  upon  grounds 
of  public  policy,  or,  as  it  is  sometimes 
expressed,  of  public  utility,  equity  ex- 
ercises a  salutary  jurisdiction  in  set- 
tiilg  aside  conveyances  of  property 
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made  by  a  grantor,  such  as  a  child, 
to  a  grantee,  such  as  a  parent,  who 
stands  in  a  confidential  or  fiduciary 
relation  to  the  child,  and  that  the  re- 
lief in  such  a  case  rests  upon  a  gen- 
eral principle  applicable  to  all  rela- 
tions  in  which  dominion  is  exercised 
by  one  person  over  another.  Ashton 
V.  Thompson  (1884)  32  Minn.  25,  18 
N.  W.  918.  And  that  the  jurisdiction 
of  courts  of  equity,  in  cases  of  the 
kind  under  annotation,  is  founded  up- 
on grounds  of  public  policy,  see 
Davies  v.  Davies  (1863)  4  Giff.  417, 
66  Enar.  Reprint,  769,  9  L.  T.  N.  S. 
162,  9  Jur.  N.  S.  1002,  11  Week.  Rep. 
1040,  and  Belong  v.  Mumford  (1878) 
26  Grant,  Ch.  (U.  C.)  586. 

More  specifically,  it  has  been  said 
that  it  is  undoubtedly  the  duty  of 
courts  carefully  to  watch  and  examine 
the  circumstances  attending  convey- 
ances from  child  to  parent,  to  discov- 
er if  any  undue  influence  has  been  ex- 
ercised in  obtaining  the  conveyance. 
Jenkins  v.  Pye  (1838)  12  Pet.  (U.  S.) 
241,  9  L.  ed.  1070;  McAdams  v.  Bailey 
(1907)  169  Ind.  518,  13  L.R.A.(N.S.) 
1003,  124  Am.  St.  Rep.  240,  82  N.  E. 
1067;  Mueller  v.  Renkes  (1904)  31 
Moat.  100,  77  Pac.  612. 

So  it  has  often  been  said  that  courts 
of  equity  must  regard  conveyances 
from  a  child  to  a  parent  as  objects  of 
jealousy,,  or  that  they  will  be  watched 
with  a  jealous,  critical,  or  searching 
eye. 

United  States.— Taylor  v.  Taylor 
a860)  8  How.  183,  12  L.  ed.  1040; 
Williams  v.  Canary  (reported  here- 
with), ante,  726;  Slocum  v.  Marshall 
(1809)  2.  Wash.  C.  C.  397,  Fed.  Cas. 
No.  12,953;  Sullivan  v.  Sullivan  (1866) 
Bmnner,  Col.  Cas.  642,  Fed.  Cas.  No. 
13,698. 

Alabama. — Noble  v.  Moses  'Bros. 
(1883)  74  Ala.  619.  on  subsequent  ap- 
peal in  (1886)  81  Ala.  531.  60  Am. 
Rep.  176,  1  So.  217;  Cooley  v.  String- 
fellow  (1909)  164  Ala.  460.  51  So.  321. 

Illinois. — Ferns  v.  Chapman  (1904) 
211  HI.  597,  71  N.  E.  1106. 

Iowa.— Tucke  v.  Buchholz  (1876) 
43  Iowa.  416. 

Maryland.— Highberger  v.  Stifller 
(1864)  21  Md.  888,  88  Am.  Dec.  698. 


Minnesota.^ — ^Ashton   v.  Thompson 

(1884)  32  Minn.  26,  18  N.  W.  918. 
Ohio.  —  Berkmeyer  v.  Kellermsn 

(1877)  82  Ohio  St  239,  SO  Am.  Rqi. 
677. 

Pennsylvania.  —  Miskey'a  Appeal 

(1885)  107  Pa.  611;  Clark  v.  Claik 
(1^96)  174  Pa.  809,  84  Atl.  610,  619. 

West  Virginia. — Pusey  v.  Gardner 
(3883)  21  W.  Va.  469. 
England.— Cocking  v.  Pratt  (1749) 

1  Ves.  Sr.  400,  27  Eng.  Reprint,  1105; 
Hoghton  V.  Hoghton  (1852)  15  Beav. 
278,  -51  Eng.  Reprint,  646,  21L.  J.  Ch. 
N.  S.  482, 17  Jur.  99;  Wright  v.  Vand- 
erplank  (1856)  ^  DeG.  M.  &  G.  146, 
44  Eng.  Reprint,  340,  affirming  (1855) 

2  Kay  &  J.  1,  69  Eng.  Reprint.  669,  27 
L.  T.  N.  S.  91,  25  L.  J.  Ch.  N.  S.  763. 
2  Jur.  N.  S.  599,  4  Week.  Rep.  410; 
Turner  v.  Collins  (1871)  L.  R.  7  Ch. 
329,  41  L.  J.  Ch.  N.  S.  558,  25  L.  T. 
N.  S.  779,  20  Week.  Rep.  305;  London 
&  W.  Loan  &  Discount  Co.  v.  BiltOD 
(1911)  27  Times  L.  R.  184. 

Canada.  —  Delong  v.  Mumford 

(1878)  25  Grant,  Ch.  586. 

In  Pusey  v.  Gardner  (W.  Va.)  aa- 
pra,  the  court  said:    "Contracts  be- 
tween parent  and  child  are  always 
watched  with  great  jealousy,  not  only 
for  the  purpose  of  ascertaining  that 
the  one  likely  to  be  so  influenced  fully 
understood  the  act  he  was  perfomiinr, 
but  also  for  the  purpose  of  ascertain- 
ing that  his  consent  to  perform  the 
act  was  not  obtained  by  reason  of  the 
influence  possessed  by  the  other;  not 
that  the  influence  itself,  flowing  from 
such  relation,  is  either  blamed  or  dis- 
countenanced by  the  courts;  on  the 
contrary,  the  due  exercise  ■  of  It  is 
considered  useful  and  advantageoos 
to  society;  but  the  courts  hold,  as  an 
inseparable  condition,  that  this  in- 
fluence should  be  exerted  for  the  ben- 
cflt  of  the  one  subject  to  it.  and  sot 
for  the  advantage  of  the  one  possess- 
ing it."    And  again  in  Hoghtim  t. 
Hoghton  (1852)  16  Beav.  278,  51  Bag. 
Reprint,  545,  the  court  said:  "The 
court  watches  the  whole  transaction 
with  great  jealousy,  not  merely  for  the 
purpose  of  ascertaining  that  the  per- 
son likely  to  be  so  influenced  fully 
understood  the  act  he  was  perf ormhif* 
but  also  for  the  purpose  of  aseerttin* 
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mg  tiiat  his  consent  to  perform  that 
act  was  not  obtained  by  reason  of  the 
influence  possessed  by  the  person  re- 
ceiving; the  benefit;  not  that  the  in- 
fluence itself,  flowing  from  such 
relation,  is  either  blamed  or  discoun- 
tenanced by  the  court;  on  the  con- 
trary, the  due  exercise  of  it  is  con- 
sidered useful  and  advantaffeous  to 
society;  but  this  court  holds,  as  an 
inseparable  condition,  that  this  in- 
fluence should  be  exerted  for  the  ben- 
efit at  the  person  subject  to  it,  and 
not  for  the  advantage  of  the  person 
possessing  it." 

Likewise,  it  has  often  been  declared 
tha^  in  the  case  of  a  child's  convey- 
ance of  its  property  to  a  parent,  the 
eircnmatances  attending  the  transac- 
tion should  be  vigilantly  and  carefully 
scmtiniied  by  the  court  in  order  to 
ascertain  whether  there  has  been  un- 
due influence  in  procuring  it. 

United  States.— Towson  v.  Moore 
(1899)  ITS  U.  S.  17,  48  L.  ed.  697,  19 
Sop.  Ct.  Rep.  S32. 

Arfcansas.— Giers  v.  Hudson  (1911) 
102  Ark.  282, 143  S.  W.  916;  Shacsle- 
roKD  V.  Shacklefoiu)  (reported  here- 
with) ante,  730. 

Iowa.~Knox  v.  Singmaster  (1888) 
76  Iowa,  64,  S9  N.  W.  183. 

Maryland. — ^Withridge  v.  Withridge 
(1892)  76  Md.  64,  24  Atl.  645. 

Mbwesota.  —  Prescott  v.  Johnson 
(1904)  91  Minn.  273,  97  N.  W.  891. 

MissoorLr— Miller  v.  Simonds  (1880) 
72  Mo.  669,  affirming  (1878)  6  Mo. 
ApD.  88. 

New  Ttftfc^Wood  v.  Babe  (1884) 
96  N.  Y.  414,  48  Am.  Rep.  640;  Bergen 
V.  Udall  (1868)  31  Barb.  9;  Powers  v. 
Powers  (1872)  48  How.  Pr.  389;  Jurg- 
enson  v.  Dana  (1913)  81  Misc.  431, 143 
N.  Y.  Supp.  67,  modified  on  other 
grounds  in  (1914)  162  App.  Div.  42, 
146  N.  Y.  Supp.  1001. 

Oregon.  —  Haldeman  v.  Weeks 
(1918)  90  Or.  201,  175  Pac.  445. 

In  Giers  v.  Hudson  (Ark.)  supra,  it 
was  said  that  the  rule  which  requires 
a  close  scrutiny  of  transactions  of  the 
character  under  consideration  in  this 
annotation  ''is  not  enforced  for  the 
purpose  of  defeating  the  contract  be- 
tween parties  merely  because  con- 
fidential relationship  exists,  but  It  is 
11  A.L.it— 47. 


euforced  solely  for  the  purpose  of  dis- 
covering what  the  real  intention  of 
the  parties  was,  and  to  prevent  one 
occupying  such  a  relation  of  trust 
from  securing  an  unfair  advantage  by 
reason  thereof. 

This  is  especially  true  where  the 
conveyance  is  made  recently  after  the 
child  becomes  of  age,  or  while  he  or 
she  is  under  the  constant  and  imme- 
diate influence  of  the  parent,  as,  for 
instance,  residing  with  the  parent,  or 
while  the  child's  property  is  in  the 
parent's  possession  or  control.  Ash- 
ton  V.  Thompson  (1884)  32  Minn.  26; 
18  N.  W.  918. 

21/.  Breaumption  of  undue  <n|lii0iuw. 

a.  Uulea  atated. 

In  a  considerable  number  of  cases, 
it  has  been  broadly  stated  that  in  the 
case  of  a  conveyance  from  a  child  to 
a  parent,  especially  if  it  is  a  gift,  the 
mere  existence  of  the  relationship 
raises  a  presumption  of  undue  in- 
fluence which,  unless  repelled  by  the 
facts  and  circumstances  surrounding 
the  transaction,  will  warrant  a  court 
of  equity  in  setting  the  same  aside. 
In  most,  at  least,  if  not  all  of  the 
following;  cases,  there  were  facts  or 
circumstances,  in  addition  to  the  mere 
relation  itself,  tending  to  strengthen 
the  inference  of  fraud  or  undue  in- 
fluence; and  there  are  few,  if  any, 
cases  in  which  the  court  was  called 
upon  to  declare  the  rule  upon  a  hypoth- 
esis which  included  nothing  but  the 
bare  relationship,  and  excluded  all  oth- 
er facts  and  circumstances,  e.  g.^  the 
comparative  ages,  general  condition  of 
dependence  or  domination,  existence 
or  lack  of  .consideration,  and  the  like: 

Alabama. — Noble  v.  Moses  Bros. 
(1886)  81  AU.  531,  60  Am.  Rep.  176,  L 
So.  217,  expressly  overruling  the  deci- 
sion on  former  appeal  (1883)  74  Ala. 
B19;  Cooley  v.  Stringfellow  (1909) 
164  Ala.  460,  61  So.  321. 

niinoi8.~Carter  v.  Tice  (1887)  120 
111.  277,  11  N.  E.  529;  Sayles  v,  Chris- 
tie (1900)  187  111.  420.  68  N.  E.  480; 
Ferns  v.  Chapman  (1904)  211  III  597, 
71  N.  E.  1106;  McLaughlin  v.  Mc- 
Laughlin (1909)  241  111.  366.  89  N.  E. 
645;  Chapman  v.  Ferns  (1906)  118 
111.  App.  116. 
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Maryland.— Whitridge  t.  Whitridge 

(1892)  76  Md.  64,  24  Atl.  645.  See 
also  Highfoerger  v.  Stiffler  (1864)  21 
Md.  338,  83  Am.  Dee.  593. 

Minnesota. — Ashton  v.  Thompson 
(1884)  32  Minn.  25,  18  N.  W.  918. 
But  see  dicta  to  the  contrary  in  Pres- 
cott  T.  Johnson  (1904)  91  Minn.  273, 
97  N.  W.  891. 

Missonrt  —  Bradshaw  v.  Yates 
(1877)  67  Mb.  221;  Miller  v.  Simonds 
(1880)  72  Mo.  669,  affirming  (1878)  5 
Mo.  App.  33. 

New  Jersey. — Albert  v.  Haeberly 
(1906)  68  N.  J.  £q.  664.  Ill  Am.  St. 
Rep.  652,  61  Atl.  380;  Albert  t.  Haeb- 
erly (1906)  71  N.  J.  Eq.  587,  81  Atl. 
660,  affirmed  in  (1908)  74  N.  J.  Eq.  461, 
70  Atl.  1100. 

Oklahoma. — ^Parker  v.  Parkeb  (re- 
ported herewith)  ante.  720. 

Oregon.  —  Baldock  v.  Johnson 
(1887)  14  Or.  642,  13  Fac.  434;  Halde- 
man  v.  Weeks*  (1918)  90  Or.  201,  175 
Pac.  445. 

Texas.— Millican  v.  Millican  (1859) 

24  Tex.  426  (undue  influence  may  be 
inferred  from  the  relation  itself,  in 
case  of  a  **gitV*  from  a  child  to  a 
parent) . 

England. — Archer  v.  Hudson  (1844) 
7  Beav.  551,  49  Eng.  Reprint,  1180,  13 
L.  J.  Ch.  N.  S.  380,  8  Jur.  701,  affirmed 
in  (1846)  16  L.  J.  Ch.  N.  S.  211 ;  Sav- 
ery  t.  King  (1856)  5  H.  L.  Cas.  627, 

10  Eng.  Reprint,  1046,  2  Jur.  N.  S.  503, 

25  L.  J.  Ch,  N.  S.  482,  4  Week.  Rep. 
571;  Wright  v.  Vanderplank  (1855) 
2  Eay  &  J.  1,  69  Eng.  Reprint,  669,  27 
L.  T.  N.  S.  91,  2  Jur.  N,  S.  599,  4  Week. 
Rep.  410,  25  L.  J.  Ch.  N.  S.  763,  af- 
firmed in  (1866)  8  DeG.  M.  &  G.  146, 
44  Eng.  Reprint,  340;  Davies  v.  Davies 
(1868)  4  Giff.  .417,  66  Eng.  Reprint, 
769,  9  L.  T.  N.  S.  162,  9  Jur.  N.  S.  1002. 

11  Week.  Rep.  1040;  Chambers  v. 
Crabbe  (1865)  34  Beav.  457.  55  Eng. 
Reprint,  712,  11  Jur.  N.  S.  277.  12  L. 
T.  N.  S.  46;  Turner  v.  Collins  (1871) 
L.  R.  7  Ch.  329,  41  L.  J.  Ch.  N.  S.  568, 
25  L.  T.  N.  S.  779,  20  Week.  Rep.  305; 
Bainbrigge  v.  Browne  (1881)  L.  R. 
18  Ch.  Div.  188,  50  L.  J.  Ch.  N.  S.  522, 
44  L.  T.  N.  S.  705,  29  Week.  Rep.  782; 
PeWitte  V.  Addison  (1899)  80  L.  T. 
N.  S.  207;  Powell  v.  Powell  [1900]  1 
Ch.  243,  69  L.  J.  Ch.  N.  S.  164,  82  L. 


ill  AUL 

T.  K.  S.  84;  London  ft  W.  Loan  ft  Dis- 
count Co.  V.  Biltott  (1911)  27  Times 
L.  R.  184. 

Canada.  —  Delong  v.  Hamford 
(1878)  25  Grant.  Ch.  586. 

Likewise,  it  has  been  said  that  con- 
veyances from  a  child  to  a  parent 
labor  under  the  suspicion  of  having 
been  obtained  by  the  parent  aa 
abuse  of  the  influence  which  the  rela- 
tion gives  him  or  her  over  the  childl 
Gaither  v.  Gaither  (1856)  20  Ga.  709; 
Manners  v.  Banning  (1709)  2  Eq.Cas. 
Abr.  282,  22  Eng.  Reprint,  238.  And 
see  Cocking  v.  Pratt  (1749)  1  Vea.  Sr. 
400,  27  Eng.  R^rint,  1105.  Also,  that 
transactions  of  the  chax-aeter  oiuler 
consideration  are  "considered  by 
courts  of  equity  proper  subjects  for 
investigation:"  Gioodrick  v.  Harrison 
(1895)  130  Mo.  263,  32  S.  W.  661, 

In  fact,  it  has  been  said  that  since 
the  law  presumes  that  a  conveyance 
from  a  child  to  a  parent  was  obtained 
by  undue  influence,  because  of  the 
probability  thereof  arising  from  the 
dominion  or  ascendancy  of  the  parrat, 
it  requires  that  the  influence  in  fact 
exercised  shall  be  exerted  for  the  ben- 
efit of  the  child,  and  not  for  the 
benefit  of  the  parent.  Ashton  v. 
Thompson  (1884)  32  Minn.  26, 18  N. 
.W.  918. 

And,  of  coarse,  the  presumption  is 
stronger  in  the  case  of  a  gift  tius  of 

a  purchase  or  lease  favorable  to  the 
recipient.  Delong  v.  Mumford  (1878) 
25  Grant,  Ch.  (U.  O.)  686. 

Where  the  law  raises  a  presumption 
against  the  validity  of  a  conveyance 
from  a  child  to  or  for  the  benefit  of  a 
parent,  the  parent  claiming  the  benefit 
of  the  contra&t  must  prove  its  fsi^ 
ness,  and  that  it  is  untainted  with  a 
violation  of  the  confidence  reposed  or 
an  undue  exercise  of  tiie  influence 
arising  from  the  relation  et  the  par- 
ties. 

Alabama. — Noble  v.  Moses  Bros. 
(1886)  81  Ala.  531,  60  Am.  Rep.  175, 1 
So.  217;  Cooley  v.  Stringfellow  (1909) 
164  Ala.  460,  51  So.  321. 

Illinois.— Say  lea  v.  Christie  (1900) 
187  111.  420,  58  N.  E.  480;  Ferns  v. 
Chapman  (1904)  211  111.  597,  71  N.  £■ 
1106;  McLaughlin  v.  McLaughlin 
(1909)  241  III  866,  89  N.  E.  645;  Hays 
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T.  Feather  (1910)  244111. 172.  91  N.  E. 
97, 18  Ann.  Cas.  5S8. 

Maryland. — Whitridge  v.  Whitridge 
(1892)  76  Md.  64,  24  Atl.  646. 

Miiuiesota. — ^Ashton  v.  Thompson 
(1884)  82  Minn.  26,  18  N.  W.  918. 

Hinouri.  —  Bradshaw  v.  Yates 
(1877)  67  Mo.  221;  Miller  v.  Simonds 
(1880)  72  Mo.  669,  affirminsr  (1878)  5 
Mo.  App.  38;  Croodrick  v.  Harrison 
(1895)  130  Mo.  263,  32  S.  W.  661.  And 
see  Moon  v.  Workman  (1917)  —  Mo. 
— ,  201  S.  W.  94. 

New  Jersey. — Albert  v.  Haeberly 
(1905)  68  N.  J.  Eq.  664,  111  Am.  St. 
Sep.  662,  61  Atl.  380;  Albert  v.  Haeb- 
erly (1906)  71  N.  J.  Eq.  687,  81  Atl. 
586;  Fritz  v.  Fritz  (1912)  80  N.  J. 
Eq.  66,  83  Atl.  181,  aflSrmed  on  opinion 
below  in  (1912)  80  N.  J.  Eq.  549,  85 
Atl.  1184. 

Ohio.  —  Berkmeyer  v.  Kellerman 
(1877)  32  Ohio  St.  239,  30  Am.  Rep. 
577. 

Oklahoma.— Farkgb  v.  Pabkee  (re- 
ported herewith)  ante,  720. 

OrcfMb  —  Baldock  v.  Johnson 
(1887)  14  Or.  542,-  18  Pac,  434; 
Haldeman  v.  Weeks  (1918)  90  Or.  201. 
176  Pac.  445. 

Texas.  —  Dean  v.  Dean  (1919)  — 
Tex.  Civ,  App.  — ,  214  S.  W.  605  (doc- 
trine said  to  be  "well  eatabliahed"). 

EnglaiMl— Archer  v.  Hudson  (1344) 
7  Beav.  651.  49  Enar.  Reprint,  1180,  IS 
L.  J.  Ch.  N.  S.  380,  8  Jur.  701,  affirmed 
in  (1846)  15  L.  J,  Ch.  N.  S.  211;  Sav- 
ery  T.  King  (1866)  5  H.  L,  Gas,  627,  10 
Eng.  Reprint.  1046,  2  Jur.  N.  S.  603,  25 
L.  3,  Ch.  N.  S.  482,  4  Week.  Rep.  571 ; 
Wright  T.  Vanderplank  (1856)  2  Kay 
&  J.  1,  69  Eng.  Reprint.  669, 27  L.  T.  N. 
S.  91. 26  L.  J.  Ch.  N.  S.  763, 2  Jur.  N.  S. 
599,  4  Week.  Rep.  410.  affirmed  in 
(1866)  8  DeG.  M.  &  G.  146,  44  Eng.  Re- 
print, 340;  Davies  v.  Davies  (1863)  4 
Giff.  417,  66  Eng.  Reprint,  769,  9  L.  T. 
N.  S.  162,  9  Jur.  N.  S.  1002,  11  Week. 
Rep,  1040;  Chambers  v.  Crabbe  (1865) 
84  Beav.  467,  55  Eng.  Reprint,  712,  11 
Jnr.  N.  S.  277. 12  L.  T.  N.  S.  4«;  Turn- 
er V.  Collins  (1871)  L.  R.  7  Ch.  329,  41 
L.  J.  Ch.  N.  S.  658,  25  L.  T.  N.  S,  779, 
20  Week.  Rep.  305;  Bainbrigge  v. 
Browne  (1881)  L.  R.  18  Ch.  Div.  188, 
50  L  J.  Ch.  N.  S.  622.  44  h.  T.  N.  S. 
705,  29  Week.  Rep.  782;  DeWitte  ▼. 


Addison  (1899)  80  L.  T.  N.  S.  207; 
Powell  V.  Powell  [1900]  1  Ch,  243,  69 
L.  J.  Ch.  N,  S.  164,  82  L.  T.  N.  S.  84. 

In  connection  with  the  cases  cited 
to  the  last  proposition,  it  should  be 
noted  that  few  of  them  make  it  clear 
whether  the  parent  has  the  burden  of 
proof  in  the  sense  of  the  risk  of  non- 
persuasion,  or  is  merely  under  the  ob- 
ligation of  going  forward  with  the 
evidence.  The  latter  would  seem  to 
be  the  correct  position,  even  from  the 
point  of  view  of  a  court  which  in- 
dulges an  initial  presumption  in  favor 
of  the  child. 

In  Albert  V.  Haeberly  (1905)  68 
N.  J.  Eq.  664,  111  Am.  St.  Rep.  662.  61 
Atl.  380.  supra,  the  court  said  that 
where  the  relation  of  parent  and  child 
exists,  and  an  irrevocable  conveyance 
is  made  by  the  child  to  a  parent  who 
occupies  a  dominating  position,  the 
situation  must  be  characterized  by 
certoiri  incidents,  and  that  the  burden 
of  proof  to  show  that  it  was  so  char- 
acterized is  dast  upon  the  recipient 
of  the  benefits  of  the  transaction. 
And  in  Chambers  v.  Oabbe  (1865)  34 
Beav.  457,  55  Eng.  Reprint.  712,  supra, 
the  master  of  the  rolls  (Sir  John 
Romilly)  said:  "The- influence  of  a 
father  over  a  son,  or  a  mother  over  a 
daughter,  is,  as  must  naturally  be  ex- 
pected, very  considerable,  and  where 
the  parent  derives  a  benefit  from  the 
child  it  must  be  clearly  proved  that  ' 
this  influence  has  not  been  exercised, 
in  order  to  allow  any  such  transac- 
tions to  stand."  And  in  Archer  v. 
Hudson  (E!ng.)  supra,  it  was  said 
that,  while  equity  does  not  interfere 
to  prevent  an  act  even  of  bounty  be- 
tween parent  and  child,  "it  will  take 
care  .  .  .  that  such  child  is  placed 
in  such  a  position  as  will  enable  him 
to  form  an  entirely  free  and  unfet- 
tered judgment,  independent  alto- 
gather  of  any  sort  of  control.*' 

b.  EvtUetioe  retired  to  rebut  prenmt^ 
tlon. 

Of  course,  the  presumption  «f  un- 
due influence  may  be  rebutted  by  any 
competent  and  sufficient  evidence. 
Cooley  V.  Stringfellow  (1909)  164  Ala. 
460,  61  So.  821. 

But  this  broad  statement  bags  tbm 
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real  question,  so  that  it  becomes  nec- 
essary to  determine  what  constitutes 
competent  and  sufficient  evidence. 
And  to  the  latter  question  a  large 
variety  of  answers  have  been  made. 

Thus,  it  has  been  said  that,  to  sus- 
tain the  burden,  the  grantee  must 
show  "in  the  clearest  and  most  satis- 
factory manner*'  that  the  conveyance 
was  "one  which  is,  in  every  partic- 
ular, worthy  of  receiving  the  sanction 
of  a  court  of  equity."  Miller  v.  Sim- 
onds  (1880)  72  Mo.  669. 

And  that,  in  order  effectually  to  re- 
but the  presumption,  "it  must  be 
shown  very  clearly  that  the  act  is  en- 
tirely free  from  undue  influence." 
Delong  V.  Mumford  (1878)  25  Grant, 
Ch.  (U.  C.)  586. 

And  in  Berkmeyer  v.  Eellerman 
(1877)  32  Ohio  St.  239.  30  Am.  Rep. 
577,  the  court  said  that  where  a  par- 
ent and  guardian  claims  any  benefit 
or  advantage  from  '&  settlement  with 
the  cliild  at  majority,  as,  for  instance, 
where  the  child  conveys  property  to 
the  parent,  the  burden  of  proof  is  on 
the  latter  to  show  that  he  made  full 
disclosures,  that  he  has  exercised  no 
undue  influence,  and  that  the  settle* 
ment  was  fair  and  reasonable. 

In  Potts  T.  Snrr  (1865)  84  Beav. 
543,  55  Eng.  Reprint  745.  13  Week. 
Rep.  909,  it  was  said  that  to  deter- 
mine the  validity  of  a  conveyance 
from  a  child  to  a  parent,  two  things 
must  be  examined  into:  First,  wheth- 
er the  person  who  made  the  convey- 
ance understood  the  full  effect  of  it; 
and.  second,  whether,  if  he  did  so  un- 
derstand it.  he  was  subjected  to  andue 
influence,  or  pressure,  which  induced 
him  to  execute  the  conveyance.  And 
to  the  same  effect,  see  Hoghton  v. 
Hoghton  (1852)  15  Beav.  278,  51  Eng. 
Reprint.  545,  21  L.  J.  Ch.  N.  S.  482,  17 
Jur.  99,  and  Turner  v.  Collins  (1871) 
L.  R.  7  Ch.  (Eng.)  329,  25  U  T.  N.  S. 
779.  41  L.  J.  Ch:  N.  S.  558,  20  Week. 
Rep.  805. 

So,  it  has  been  held  that  a  convey- 
ance from  a  child  to  or  for  the  benefit 
of  its  parent  can  be  supported  only 
when  the  parent,  previous  to  the  con- 
veyance, has  made  such  a  full  dis- 
closure of  all  the  facts  and  circum- 
stances which  have  come  to  his  or  l|er 


knowledge  as  to  enable  the  child  to 
act  on  equal  terms  with  the  parent, 
Noble  V.  Moses  Bros.  (1886)  81  Ala. 
531,  60  Am.  Rep.  175,  1  So.  217-.  And 
in  Whitbridge  v.  Whitbridge  (1892) 
76  Hd.  54.  24  Atl.  646,  it  was  said  that 
a  grantee  parent  must  establish  to 
the  satisfaction  of  the  court  that  the 
GOHF^nce  was  "the  "free,  .voluntary, 
unbiased  act"  of  the  c^ild,  and  that 
to  set  such  a  conveyance  aside  it  is 
not  necessary  to  aver  or  prove  actual 
fraud,  or  that  legal  incapacity  actual- 
ly existed. 

Also,  it  has  been  said  that  the  par- 
ent may  rebut  the  presumption  of  un- 
due parental  influence  by  showing 
not  only  that  the  child  comprehended 
the  transaction,  i.  e.,  fully  understood 
it,  and  that  the  act  was  in  accordance 
with  his  exact  and  correct  intentiOD, 
but  how  that  intention  was  indnced, 
and  what  influence,  if  any.  was  exer- 
cised by  the  parent  in  procuring  t^e 
conveyance.  Coo  ley  v.  Strjngfelliinr 
(1909)  164  Ala.  460,  51  So.  321.  So, 
in  Ferns  v.  Chapman  (1904)  211  IlL 
597,  71  N.  E.  1106.  it  was  said  that 
the  presumption  of  undue  influence 
may  be  rebutted  by  evidence  showins 
tiiat  the  conveyance  was  voluntarilr 
made,  and  was  fully  understood  by 
the  child,  and  was  for  his  best  in- 
terests. 

In  New  Jersey,  the  rule  is  that,  to 
rebut  the  presumption  of  undue  in- 
fluence in  case  of  an  irrevocable  gift 
by  a  child  to  a  parent  occupying  a 
dominant  position,  the  donee  must 
show  that  the  donor  had  the  benefit  of 
competent  and  independent  advice, 
explaining  the  effect  of  the  challenged 
transaction.  Albert  v.  Haeberly 
(1906)  71  N.  J.  Eq.  587.  81  Atl.  586, 
following  Albert  v.  Haeberly  (1905) 
68  N.  J.  Eq.  664,  111  Am.  St.  Rep.  652, 
61  Atl.  880;  Fritz  v  Fritz  (1912)  80 
N.  J.  Eq.  56,  83  Atl.  181,  affirmed  on 
opinion  below  in  (1912)  80  N.  J.  Eq. 
649,  85  Atl.  1134.  So,  in  England,  it 
has  been  held  that  one  of  the  essen- 
tials to  a  rebuttal  of  a  presumption  of 
undue  influence  is  that  it  must  be 
shown  thftt  the  child  had  adequate  in- 
dependent legal  advice.  Savery  t. 
King  (1856)  6  H.  L.  Cas.  627,  10  Eng. 
Reprint,  1046,  2  Jur.  N.  S.  603.  25  L 


Digitized  by  Google 


ANNO.— FRAUD— DEED  FKOM  CHILD  TO  PARENT. 


741 


i.  Ch.  N.  S.  48^  4  W«ek.  Rep.  671. 
BaiBbriffge  v.  Browne  (1881)  L.  R.  18 
<:h.  Div.  (Eny.)  188,  50  L.  J.  Ch.  N.  S. 
622,  44  L.  T.  N.  S.  705,  29  Week.  Rep. 
782;  DeWitte  t.  Addison  (1899)  80 
L.  T.  N.  S.  (Engr.)  207;  Powell  v.  Pow- 
ell [1900]  1  Ch.  (Eng.)  248,  69  U  J. 
Ch.  N.  S.  164,  -82  h,  T.  N.  S.  84.  And 
see  KempBon  v.  Aahbee  (1874)  10  Ch. 
(Eng.)  16,  44  L.  J.  Ch.  N.  S.  195,  31  L. 
T.  N.  &  525,  23  Week.  Rep.  38.  And  it 
has  been  held  that  a  donee  doea  not 
diflcharge  this  burden  by  showing  that 
his  own  soticiter  also  acted  for  the 
child.  Powell  T.  Powell  (EngO  su- 
pra. And  the  Canadian  supreme  court 
seems  to  be  in  line  with  tiie  English 
authorities.  See  Cox  v.  Adams  (1904) 

85  Can.  S.  C.  393,  wherein  the  court 
said  that  independent  advice  is  essen- 
tial to  the  validity  of  a  transaction 
entered  into  by  a  daughter  for  the 
benefit  of  her  father.  However,  there 
is  direct  authority  to  tiie  effect  tliat 
a  showing  of  independent  advice  is 
not  always  essential  to  the  validity 
of  a  conveyance  from  a  child  to  a  par- 
ent. Cooley  V.  Stringfellow  (1909) 
164  Ala.  460,  51  So.  321.  And  see 
Whitridge  V.  Whitridge  (1892)  76  Md. 
54,  24  Atl.  646. 

It  has  often  been  said  that  the  true 
test  as  to  whether  or  not  a  conveyance 
from  a  child  to  his  or  her  parent  is 
proven  free  from  fraud  or  undue  in- 
fluence is  not'  whether  the  grantee 
knew  what  he  or  she  was  doing,  but 
how  the  intention  was  produced*  See 
Bergen  v.  Udall  (1858)  31  Barb. 
(N.  Y.)  9;  Davis  v.  Strange  (1890) 

86  Va.  793,  8  L.R.A.  261,  11  S.  E.  406; 
Hoghton  v.  Hoghton  *  (1862)  15  Beav. 
278,  51  Eng.  Reprint,  645,  21  L.  J.  Ch. 
N.  S.  482, 17  Jur.  99;  Turner  v.  Collins 
(1871)  L.  R.  7  Ch.  (Eng.)  329,  41  L. 
J.  Ch.  N.  S.  558,  25  L.  T.  N.  S.  779,  20 
Week.  Rep.  305.  This  doctrine  seems 
to  have  been  originally  laid  down  by 
Lord  Eldon,  in  Huguenin  v.  Baseley 
11807)  14  Ves.  Jr.  273,  33  Eng.  Re- 
print, 526,  9  Revised  Rep.  148,  276,  6 
Eng.  Rul.  Cas.  834,  which  involved  a 
voluntary  settlement  by  a  widow  up- 
on a  clergyman. 

c.  .4jvlleaHe»  o/  mlea. 
In  Chapman  v.  Perns  (1905)  118 


IIL  App.  116,  in  holding  that  the  pre- 
sumption of  undue  influence  had  been 
rebutted  in  the  ease  under  considera- 
tion, it  was  said  that,  when  it  appears 
that  a  conveyance  from  a  child  to  a 
parent  is  reasonable,  fair,  for  the  best 
interests  of  the  grantor,  and  was  vol- 
untarily and  understandingly  entered 
into,  no  ground  of  public  policy  de- 
mands that  it  be  set  aside  as  construc- 
tively fraudulent.  And  in  Moon  v. 
Workman  (1917)  —  Mo.  — ,  201  S.  W. 
94,  it  was  held  that  the  burden  of 
proof  that  a  conveyance  from  a  weak- 
minded  son  living  under  the  domina- 
tion of  his  fathfer,  td  the  latter,  was 
not  tainted  by  fraud  or  undiie  influ- 
ence, was  sustained  by  proof  that  aft- 
er the  son  was  burned  out  the  father 
took  both  the  son  and  his  cattle,  and 
cared  for  them,  that  he  conveyed  back 
a  life  estate,  that  he  faithfully  looked 
after  the  weak-minded  son's  money, 
and  that  the  conveyance  was  not  at- 
tacked until  after  the  grantee's  death. 
So,  in  Patterson  v.  Johnson  (1885) 
113  lU.  669,  where  a  daughter  twenty- 
seven  years  of  age  conveyed  her  in- 
terest in  certain  real  estate  in'  trust 
for  the  benefit  of  her  father,  seventy- 
one  years  of  age,  and  in  embarrassed 
financial  circumstances,  of  her  own 
volition,  and  without  the  exercise  of 
any  influence  by  him,  and  after  hav- 
ing had  independent  legal  advice,  it 
was  held  that  the  relations  of  the  par- 
ties did  not  warrant  the  setting  aside 
of  the  conveyance  as  involuntary  and 
unreasonable.  And  in  Gtoodrick  v. 
Harrison  (1895)  130  Mo.  263,  32  S.  W. 
661,  where  a  daughter,  shortly  after 
reaching  her  majority,  exchanged 
lands  of  about  equal  value  with  her 
father,  who  was  also  her  guardian, 
it  was  held  that  equity  would  not 
avoid  her  deed  on  the  ground  of  fraud 
and  undue  influence,  although  it  was 
claimed  that  the  daughter,  at  the  time 
of  the  conveyance,  was  ignorant  of 
her  rig^its,  the  suit  not  having  been 
brought  for  eight  years  after  the  con- 
veyance, and  it  appearing  ihat  she 
could  not  have  remained  in  ignorance 
of  her  rights  for  any  great  part  of 
that  period. 

But  in  Chambers  v.  Crabbe  (1865) 
84  Beav.  467,  66  Bng.  Reprint,  712,  11 
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Jur.  N.  S.  277, 12  L.  T.  N.  S.  46,  it  WM 
held  that  a  voluntary  conveyance  to 
a  mother  by  an  inexperienced  daugh- 
ter just  of  &ge,  pursuant  to  the  sug- 
gestion of  the  mother,  of  the  whole  of 
her  property,  could  not  be  sustained 
in  the  absence  of  clear  proof  that  the 
child  knew  the  nature  and  effect  of 
the  transaction,  and  that  she  was  not 
in  any  respect  influenced  by  the  pecul- 
iar relations  in  which  the  parties 
stood  toward  each  other.  And  in  De- 
long  V.  Mumford  (1878)  25  Grant,  Ch. 
<U.  C.)  686,  where  a  well-educated 
daughter,  on  the  day  she  became  of 
age,  transferred,  without  considera- 
tion and  without  independent  advice, 
one  quarter  of  her  property  to  her 
stepfather,  with  whom  she  lived,  it 
was  held  that  the  conveyance  would 
be  set  aside  on  the  theory  that  the 
presumption  of  undue  influence  had 
not  been  rebutted.  Again,  in  Davies 
V.  Davies  (1863)  4  Giff.  417.  66  Eng. 
Reprint,  769,  9  L.  T.  N.  S.  162.  9  Jur. 
N.  S.  1002,  11  Week.  Rep.  1040,  it  was 
held  that  a  gift  by  a  daughter  of  a 
large  part  of  her  property  to  her  fa- 
ther, made  shortly  after  the  daughter 
reached  majority  and  while  the  con- 
fidential relation  of  parent  and  child 
continued,  could  not  be  sustained,  in 
the  absence  of  a  clear  showing  that 
parental  influence  did  not  subsist  at 
the  time  of  the  gift.  So,  in  Turner  v. 
Collins  (1871)  L.  R.  7  Gh.  (Eng.)  329, 
41  L.  J.  Ch.  N.  S.  568,  25  L.  T.  N.  S. 
779,  20  Week.  Rep.  306,  it  was  held 
that  a  voluntary  deed  of  gift  from  a 
son  to  his  father,  executed  soon-  after 
he  became  of  age,  would,  if  season- 
ably attacked,  be  set  aside  for  undue 
influence, — at  least,  in  the  absence  of 
a  sKowing  by  the  father  that  the 
grantor  fully  understood  the  charac- 
ter and  effect  of  the  transaction,  and 
that  the  transaction  was  not  the  re- 
sult of  undue  parental  influence. 
Likewise,  in  Savery  v.  King  (1856)  5 
H.  L.  Gas.  627.  10  Eng.  Reprint,  1046, 
2  Jur.  N.  S.  503,  25  L.  J.  Ch.  N.  S.  482, 
4  Week.  -Rep.  571,  it  was  said  that  a 
conveyance  of  property  by  a  son 
recently  of  age  to  his  father,  without 
adequate  consideration,  will  be  set 
aside  in  the  absence  of  a  showing  by 
the  father  that  the  son  was  a  free 


agent,  that  he  had  adequate  indeiicnd- 
ent  advice,  that  he.  was  not  taking  in 
imprudent  step  under  parental  u- 
fluence,  that  he  perfectly  understood 
the  nature  and  effect  of  the  transac- 
tion, and  that  he  was  desirous  of 
maldng  it.  So,  in  Wright  v.  Vander- 
plank  (1855)  2  Kay  &  J.  1,  69  Eng.  Re- 
print, 669,  27  L.  T.  N.  S.  91.  26  L.  J. 
Ch.  N.  S.  763,  2  Jur.  N.  S.  699,  4  Week. 
Rep.  410,  affirmed  in  (1856)  8  DeG. 
M.  &  G.  146,  44  Eng.  Reprint,  340, 
where  a  daughter,  shortly  after  ar- 
rival at  her  majority,  but  while  still 
under  the  parental  dominion,  and 
without  independent  advice,  made  a 
gift  to  her  parent,  it  was  held  that 
the  gift  could  not  be  sustained  in  the 
absence  of  an  affhrmative  showing  of 
lack  of  exercise  of  parental  influence. 
And  in  Archer  v.  Hudson  (1844)  7 
Beav.  661.  49  Eng.  Reprint,  1180,  13 
L.  J.  Ch.  N.  S.  380,  8  Jur.  701,  affirmed 
in  (1846)  16  L.  J.  Ch.  N.  S.  211,  a  con- 
veyance by  a  niece  to  one  who  stood 
in  loco  parentis,  executed  but  a  few 
days  after  she  reached  majority  with- 
out consideration  or  independent  ad* 
vice,  and  prior  to  complete  emanciia- 
tion  from  parental  influence,  and  in 
fact  as  a  result  of  the  exercising  of 
parental  control,  was  set  aside.  And 
in  DeWitte  v.  Addison  (1899)  80  U 
T.  N.  S.  (Eng.)  207,  where  a  daui^- 
ter,  shortly  after  reaching  her  major- 
ity and  while  still  under  the  parental 
dominion,  made  a  voluntary  convey- 
ance for  the  benefit  of  her  father,  who 
was  in  financial  straits, .  without  in- 
dependent legal  advice  and  at  his 
solicitation,  it  was  held  that  the  trans- 
action must  be  avoided,  there  being  no 
adequate  rebuttal  of  the  presumption 
of  undue  influence.  And  in  Cocking 
V.  Pratt  (1749)  1  Ves.  Sr.  400.  27  Eng. 
Reprint,  1105,  where  a  dau^ter.  just 
of  age  and  without  a  clear  understand- 
ing of  her  rights,  conveyed  property 
to  her  mother,  it  was  held  that  the 
conveyance  should  be  set  aside,  it  ap- 
pearing that  the  mother,  although  she 
had  more  knowledge  than  the  daugh- 
ter, claimed  to  have  concealed  nothing 
from  the  latter.  And  in  Baker  v. 
Bradley  (1855)  7  DeG.  M.  &  G.  597. 44 
Eng.  Reprint.  233,  25  L.  J.  Gh.  N.  S.  7, 
2  Jar.  N.  S.  98,  4  Week.  Rep.  78,  18 
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Eng.  Rul.  Cas.  334,  it  was  held  that 
a  showing  that  a  deed  of  gift  from  a 
child  to  a  parent  was  executed  shortly 
after  the  child  reached  majority,  and 
without  independent  advice,  was  suffi- 
cient to  avoid  the  deed.  So,  in  Bury 
V.  Oppenheim  (1859)  26  Beav.  594, 
53  Eng.  Reprint^  1028,  where  a  daugh- 
ter but  a  few  months  past  majority 
made  a  gift  of  her  entire  property  to 
her  father,  without  independent  ad- 
vice and  for  no  other  purpose  than  to 
please  him,  it  was  held  that  the  gift 
could  not  be  supported.  Likewise,  in 
Kempson  v.  Ashbee  (1874)  10  Gh. 
(Eng.)  15,  44  L.  J.  Ch.  N.  S.  195,  31 
L.  T.  N.  S.  525,  23  Week.  Rep.  38. 
where  a  daughter  scarcely  over  twen-^ 
ty-one  executed  a  bond  without  con- 
sideration, for  the  purpose  of  pro- 
tecting her  father  and  while  clearly 
under  pressure  from  hhn,  as  well  as 
ignorant  of  her  rights,  and  without 
independent  advice  the  court  set  the 
same  aside  as  having  been  obtained 
by  the  undue  exercise  of  parental  in- 
fluence. And  in  Baldock  v.  Johnson 
(1887)  14  Or,  542,  13  Pac.  434,  where 
a  mother  by  importunity  and  misrep- 
resentation obtained,  without  pajrment 
of  any  consideration,  a  deed  from  her 
seventeen-year-old  daughter,  who,  al- 
though married,  was  still  living  at 
home,  but  in  total  ignorance  of  her 
rights,  it  was  held  that  the  deed  could 
not  be  allowed  to  stand;  at  least,  in 
the  absence  of  any  explanation  by  the 
grantee  of  her  purpose  in  procuring 
the  deed,  or  evidence  tending  to  jus- 
tify it.  So,  in  Pasker  v.  Parker  (re- 
ported herewith)  ante,  720,  where  a 
eon  mentally  weak  from  continued 
drunkenness  and  completely  under  the 
influence  of  his  father,  who  looked 
after  most  of  his  business,  conveyed, 
apparently  without  consideration,  val- 
uable property  to  the  father  at  the 
lattei^s  request,  it  was  held  that  the 
conveyance  would  be  set  aside,  the 
grantee  having  failed  to  show  that  at 
the  time  of  the  execution  of  the  deed 
the  grantor  was  legally  competent  to 
execute  the  same,  that  a  valuable  con- 
sideration was  paid,  or  that  it  was 
not  brought  about  by  the  undue  in- 
fluence of  the  grantee.  Again,  Jn 
Noble  V.  Moses  Bros.  <1886)  81  Ala. 


681,  60  Am.  Rep.  175, 1  So.  217,  where 
an  unmarried  daughter,  shortly  after 
reaching  majority  and  while  still  re- 
siding with  her  father,  made  a  con- 
veyance for  his  benefit,  it  was  held 
that  the  conveyance  would  be  set  aside 
as  obtained  by  undue  parental  in- 
fluence, he  not  having  rebutted  the 
presumption  of  such  influence,  and  it 
not  appearing  that  she  acted  with  full 
knowledge  of  the  facts,  or  had  any 
independent  advice.  And  in  Cooley  v. 
StringfeUow  (1909)  164  Ala.  460,  51 
So.  321,  a  conveyance  from  an  unmar- 
ried daughter  to  her  father  of  a  large 
portion  of  her  property,  e»cnti^  im- 
mediately upon  obtaining  her  major- 
ity, was  set  aside  as  fraudulent,  it 
appearing  that  the  conveyance  was 
the  iirat  business  act  of  her  life,  and 
that  the  father  exercised  greater  con- 
trol and  influence  over  her  than  any 
other  person  in  the  world,  and  that 
she  had  no  independent  advice.  And 
in  Carter  Tiee  (1887)  120  lU.  277. 
11  N.  E.  529,  where  a  daughter  eight- 
een years  of  age,  living  with  her 
father  who  was  also  her  guardian,  and 
still  under  his  dominion,  executed  a 
release  of  her  property  to  him  without 
consideration,  at  his  solicitation  and 
without  knowing  the  effect  of  the  pa- 
per or  the  extent  of  her  rights,  she 
having  been  kept  in  ignorance  as  to 
both  the  guardianship  and  her  prop- 
erty, it  was  held  that  the  release  was 
invalid,  as  having  been  obtained  by 
undue  influence  and  as  in  fraud  of  the 
daughter's  legal  rights.  And  in  Ash- 
ton  v.  Thompson  (1884)  32  Minn.  25, 
18  N.  W.  918,  where  a  child  shortly 
after  her  majority,  and  while  living 
with,  wholly  dependent  upon,  and  un- 
der the  domination  of,  her  mother,  who 
was  also  her  ex-guardian,  conveyed  a 
considerable  portion  of  her  property, 
which  had  never  been  in  her  posses- 
sion, to  the  mother  for  a  grossly  in- 
adequate consideration,  pursuant  to 
the  latter's  solicitations,  and  without 
the  beneflt  of  disinterested  advice,  and 
while  under  false  impressions  as  to 
her  rights,  it  was  held  that  equity 
would  avoid  the  conveyance.  In  Mill- 
er V.  Simonds  (1880)  72  Ho.  669,  af- 
firming (1878)  5  Mo.  App.  38,  a  con- 
veyance by  a  daughter  three  years 
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past  majority,  but  still  living  with  her 
father  who  was  also  her  former  gaard- 
ian,  to  him  of  her  entire  property, 
improvidently,  hastily,  and  without 
independent  advice,  was  set  aside,  it 
appearing  that  the  conveyance  arose 
from  the  suggestions  of  the  father 
and  a  brother,  and  especially  the  lat- 
ter, who  urged  it  as  a  moral  obliga- 
tion, while  at  the  same  time  concealing 
a  personal  and  controlling  motive. 
And  in  Bradshaw  v.  Yates  (1877)  67 
Mo.  221,.  where  a  stepdaughter,  upon 
becoming  of  age,  conveyed,  without 
consideration,  her  estate  to  her  step- 
father and  former  guardian,  witii 
whom  she  lived,  pursuant  to  a  promise 
obtained  from  her  while  a  minor  by 
false  statements  of  the  grantee  that 
she  should  make  the  conveyance  to 
right  a  wrong,  and  under  the  belief 
that  she  was  bound  to  keep  her  prom< 
ise,  it  was  held  that  the  deed  would 
be  set  aside  as  having  been  obtained 
by  undue  influence.  And  in  Williama 
V.  Williams  (1886)  68  Md.  371,  a  trust 
deed  of  an  estate  of  about  $250,000, 
executed  by  a  dissolute  and  diseased 
son  twenty-five  years  of  age  while  act- 
ing under  abject  and  unreasoning  fear 
induced  by  third  parties,  to  his  father, 
was  set  aside,  it  also  appearing  that 
the  deed,  while  highly  beneficial  to 
the  trustee  cut  the  grantor's  rights 
down  to  an  income  of  |2,000  per  year. 
So,  in  Berkmeyer  v.  Kellerman  (1877) 
32  Ohio  St.  289,  30  Am.  Rep.  577,  a 
gratuitous  conveyance  by  a  minor  on 
the  day  she  reached  majority,  of  the 
whole  of  her  estate  to  her  mother  and 
former  guardian,  while  still  under  the 
latter's  control,  and  at  her  direction, 
and  without  being  informed  of  hOr 
rights,  was  set  aside. 

7F.  View  that  there  is  no  pivaumptlon 
of  tnvaUdltjf. 

a.  Rttleg  Mtaletl. 

It  has  often  been  said  that  the  mere 
fact  that  a  conveyance  is  from  a  child 
to  a  parent  does  not  render  it  prima 
facie  void. 

United  States.  —  Jenkins  v.  Pye 
(1888)  12  Pet.  241,  9  L.  ed.  1070,  re- 
versing (1835)  4  Cranch,  C.  C.  541, 
Fed.  Cas.  No.  11,487;  Towson  v.  Moore 
(1899)  178  U.  S.  17,  43  L.  ed.  597,  19 


Sup.  C^.  Rep.  832;  Williams  v.  Ganaiy 
(reported  herewith)  ante,  726. ' 

Alabama.—Noble  v.  Hoses  Bros. 
(1883)  74  Ala.  619. 

Arkansas. — Giera  v.  Hudson  (1911) 
102  Ark.  232,  148  S.  W.  916. 

District  of  Celanbia. — Hnmj  t. 
Hilton  (1896)  8  App.  D.  C.  281. 

Kentucky^— Gonchman  v.  Couchmaa 
(1896)  98  Ky.  109,  32  S.  W.  283;  HUei 
V.  Hiles  (1904)  26  Ky.  L.  Rep.  824,  82 
S.  W.  680,  rehearing  denied  in  (1904) 
26  Ky.  L.  Rep.  1264,  83  S.  W.  615. 

South  Carolina.  —  See  Young  v. 
Young  (1919)  111  S.  C.  347,  97  S.  E. 
8S9. 

West  Virginia.— Puaey  v.  Gardner 
(1888)  21  W.  Va.  469. 

England.  —  Manners  v.  Banning 
(1709)  2  Eq.  Cas.  Abr.  282,  22  Eng. 
Reprint,  238. 

In  Jenkins  v.  Pye  (U.  S.)  supra,  the 
court  said  that  it  could  not  discover 
anything  to  warrant  the  broad  and 
unqualified  doctrine  that  a  deed  from 
a  child  to  a  parent  ought,  upon  con- 
siderations fif  public  policy  growing 
out  of  the  relation  of  the  parties,  ti 
be  deemed  void. 

And  some  courts  have  expressly 
ruled  that  no  presumption  of  frand 
or  undue  influence  arisra  from  the 
mere  fact  that  the  conveyance  was 
fnmi  a  child  to  a  parent,  but  rather 
that  such  a  conveyance  is  prima  facie 
valid.  Ibid;  Taylor  v.  Taylor  (1860) 
8  How.  (U.  S.)  183,  12  L.  ed.  1040; 
Towson  V.  Moore  (1899)  173  U.  S.  17, 
43  L.  ed.  597.  19  Sup.  Ct.  R^.  382; 
Williams  v.  Canary  (reported  here- 
with) ante,  726;  Ludwig  v.  Bressler 
(1918)  165  C.  C.  A.  28,  268  Fed.  8, 
certiorari  denied  in  (1919)  248  U.  S. 
586,  63  L.  ed.  433.  89  Sup.  Ct.  Rep.  182 
(dictum) ;  Sullivan  v.  Sullivan  (1866) 
Brunner,  Col.  Cas.  642,  Fed.  Cas.  No. 
13,598;  Davis  v.  Gates  (1916)  235  Fed. 
192;  Murray  v.  Hilton  (1896)  8  App. 
D.  C.  281;  Couchman  v.  Couchmaa 
(1895)  98  Ky.  109,  32  S.  W.  283;  Muel- 
ler v.  Renkes  (1904)  81  Mmt  100, 77 
Pac.  512;  Muzzy  v.  Tompkinson  (1891) 
2  Wash.  632,  27  Pac.  456.  28  Pac.  652; 
Pusey  V.  Gardner  (1888)  21  W.  Vs. 
469.  And  see  Burton  v.  Burton  (1909) 
89  Vt  12,  71  Atl.  812.  17  Ann.  Cu. 
984.    And  see  .Gardner  v.  GardBer 
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(1900)  98  Va.  525.  36  S.  E.  986,  where- 
in it  waa  held  that,  although  the  evi- 
dence in  a  suit  to  set  aside  a  deed 
tiom  a  son  to  his  father  was  sufficient 
to  raise  a  strong  suspicion  that  it  was 
obtained  by  the  grantee  by  fraud  and 
undue  influence,  the  court  would  not 
set  it  aside. 

In  Towson  t.  Moore  (1899)  173  U. 
&  17.  43  L.  ed.  597,  19  Sup.  Ct  Rep. 
33^  supra,  lb.  Justice  Gray,  speaking 
for  tike  court  with  reference  to  con- 
veyance from  a  child  to  a  parent,  said : 
"The  presumption  is  in  favor  of  its 
validi^;  and,  in  order  to  set  it  aside, 
the  court  must  be  satisfied  that  it 
was  not  the  voluntary  act  of  the  do- 
nor.*' AndinPuseyv.  Grardner  (1888) 
21  W.  Va.  469,  supra,  the  court  stated 
the  rule  as  follows:  "A  conv^rance 
from  a  child  to  its  parent,  whether 
with  or  without  a  valuable  considera- 
tion, is  presumed  to  be  valid,  in  the 
absence  of  any  circumstances  or  proof 
tending  to  show  fraud,  misrepresenta- 
tion, or  undue  influence,  or  reasonable 
grounds  from  which  the  court  may 
presume  tiiat  the  act  was  not  entirebr 
free  and  voluntary  on  the  part  of  the 
child." 

Of  coarse,  in  jurisdictions  where  a 
conveyance  from  a  child  to  a  parent 
is  regarded  as  prima  facie  valid,  the 
burden  of  proof  is-  upon  the  party 
seAing-to  set  such  a  conveyance  aside 
for  fraud  or  for  undue  influence. 
WiLLiAiis  V.  Camasy  (r^Mnted  here- 
wWi)  ante,  726;  Ludwig  v.  Breasler 
(1918)  165  C.  C.  A.  28.  253  Fed.  8,  cer- 
tiorari denied  in  (1919)  248  U.  S.  686, 
63  U  ed.  483,  39  Sup.  Ct  Rep.  182 
(dictum) ;  Muzzy  v.  Tompldnson 
(1891)  2  Waah.  632,  27  Pac.  456,  28 
Pae.  6S2;  Pusey  v.  Crapdner  (W.  Va.) 
supra. 

And  if  the  terms  of  a  conveyance 
from  a  child  to  its  parent  appear  rea- 
sonable, it  is  enough  to  -  outweigh 
slight  circumstances  tending  in  some 
small  degree  to  show  undue  influence. 
Jenkins  v.  Pye  (1838)  12  Pet.  (U.  S.) 
241,  9  L.  ed.  1070,  quoted  with  approv- 
al in  Couchman  v.  Couchman  (1895) 
98  Ky.  109,  82  S.  W.  283. 

ft.  .tpfMeaUun  of  rule*. 
A  coBT^nee  from  a  child  to  a  par- 


ent will  not.  be  condemned  in  the  (ace 
of  perfect  knowledge,  understanding, 
fr«e  consent,  and  good  faith  by  those 
concerned.  Willums  v.  Canary  (re- 
ported herewith)  ante,  726.  And  in 
Murray  v.  Hilton  (1896)  8  App.  D.  C 
281,  the  court  refused  to  set  aside  as 
fraudulent  a  deed  by  a  daughter  who 
had  but  recently  attained  her  major- 
ity, and  who  still  lived  with  her  moth- 
er, of  her  whole  property  to  her 
mother  without  pecuniary  e^iaidera- 
tion,  she  not  being  deficient  in  intel- 
ligence or  education,  and  having  fully 
understood  the  location  and  condition 
of  the  property  and  her  rights  with 
respect  thereto,  as  well  as  the  object 
and  meaning  of  the  deed  at  the  time 
of  its  eKOCUtlfm,  and  the  mother  not 
having  practised  any  deception  or  ex- 
ercised any  coercion.  So,  in  Couch- 
man V.  Couchman  (1896)  98  Ky.  109, 
32  S.  W.  283,  where  a  strong-minded 
girl  over  twenty-one  years  of  age 
made  a  gift  of  4ier  entire  estate  to 
one  who  stood  in  loco  parentis  to  her 
(rules  applicable  to  parent  and  child 
applied  by  court),  and  tovard  whom 
she  entertained  the  tenderest  and 
most  affectionate  regard,  it  was  held 
that  the  gift  would  not  be  set  aside 
as  improvident  and  unreasonable  and 
obtained  by  undue  influence,  it  ap- 
pearing that  the  donor  fully  under- 
stood the  effect  of  the  transaction, 
that  the  donee  had  not  even  solicited 
the  same,  and  that  the  donor  expected 
to  be  well  taken  caie  ot  by  donee  in 
the  future. 

But  in  Taylor  v.  Taylor  (1850)  8 
How.  (U.  a)  188,  12  L.  ed.  1040,  a 
deed  from  a  female  child  jusi  of  age 
and  living  with  her  parents,  made  to 
a  trustee  for  the  benefit  of  one  of 
those  parents,  founded  on  no  real  con- 
sideration, ex«:ated  under  the  in- 
fluence of  misrepresentation,  and 
containing  in  its  preunble  a  recital 
of  false  statements,  was  set  aside  as 
an  unfair  and  involuntary  transac- 
tion, which  had  been  drawn  from  her 
by  undue  means  and  influence.  And 
in  Slocum  v.  Marshall  (1809)  2  Wash. 
C.  C.  399,  Fed.  Cm.  No.  12,963,  where 
a  daughter  who  had  always  lived  with 
her  father,  in  whose  advice  and  opin- 
ion she  wpOBed  unbounded  confldence, 
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shortly  before  her  marriage,  at  her 
father's  request  and  in  tiie  mistaken 
belief,  honestly  induced  by  him,  that 
it  would  braefit  both  parties  and 
further  and  carry  out  the  wishes  of 
her  mother,  conveyed  a  large  estate 
to  him  absolutely  and  without  consid- 
eration, it  was  held  that  the  court,  to 
do  justice,  would  rectify  her  mistake 
by  setting  the  conveyance  aside.  And 
in  Gibson  v.  Holmes  (1919)  137  Ark. 
336,  209  S.  W.  286,  a  deed  from  a  mar- 
ried female  child  who  was  partially 
blind,  and  who,  although  seventeen 
years  old,  had  had  but  little  education, 
to  her  stepfather  at  the  solicitation 
of  her  mother,  who  failed  to  inform 
her  fully  as  to  the  extent  of  her  in- 
terest, and  for  a  consideration  grossly 
inadequate,  was  set  aside  as  having 
been  obtained  by  fraud  and  undue 
influence.  And  there  seems  to  be  no 
question  that  if  ignorance  of  the 
rights  conveyed,  or  undue  influence, 
is  detected  in  a  conveyance  from  a 
child  to  a  parent,  it  will  be  set  aside. 
See  SoUivan  v.  Sullivan  (1866)  Brun- 
ner.  Col.  Cas.  642,  Fed.  Gas.  No.  18,698. 

F.  True  r»l«. 

The  rule  most  consonant  with  rea- 
son would  seem  to  be,  not  that  the» 
is  always  a  presumption  of  undue  pa- 
rental influence  in  every  case  of  con- 
veyance from  a  child  to  parent,  or 
that  there  is  always  a  presumption  of 
validity  in  such  a  case,  but  rather 
that  courts  of  equity,  in  examining 
such  transaction,  will  carefully  search 
for  suspicious  circumstances  having  a 
tendmey  to  show  unfairness  or  undue 
influence,  and,  in  case  any  such  cir- 
cumstances are  found,  will  require 
the  party  claiming  the  benefit  of  the 
contract  to  clear  the  transaction  of 
any  such  cloud. 

This  seems  to  be  the  purport  of  the 
decisions  in  Giers  v.  Hudson  (1911) 
102  Ark.  232,  143  S.  W.  916.  and  in 
Shacklefobd  v.  Shackleford  (report- 
ed herewith)  ante.  730.  In  Giers  v. 
Hudson,  a  conveyance  from  a  daugh- 
ter to  her  father  was  upheld  as 
against  a  contention  that  it  was  ob- 
tained by  undue  influence,  it  appear- 
ing that,  although  she  was  living  with 
him  at  the  time,  she  was  several  years 


past  majority,  was  highly  intelliseot, 
and  well  educated  except  for  Uck  of 
business  experience,  that  she  had  been 
absent  from  home  for  two  yean  and 
down  until  within  a  few  months  of 
the  conveyance,  and  that  the  convey- 
ance was  not  without  consideration. 
And  in  Shackleford  v.  Shacklefoib^ 
applying  the  rule  that  the  burden  rests 
upon  the  parent  to  clear  a  conveyance 
to  him  by  his  child  of  every  shadow 
of  suspicion,  and  to  establish  its  fair- 
ness  and  good  faith,  a  conveyance 
made  without  consideration  a  abort 
time  after  reaching  majority,  b; 
children  who  had  no  independent  ad- 
vice, to  their  mother  at  her  solicita- 
tion, and  while  under  her  roof  and  in- 
fluence, was  set  aside  as  having  been 
obtained  by  her  undue  influence. 

And,  in  Kansas,  it  was  held  tkat 
grossly  inadequate  considention, 
coupled  with  the  fact  that  the  grant- 
or was  the  stepson  of  the  grantee,  was 
sufficient  to  throw  suspicion  npu 
the  transaction  and  cast  upon  tbt 
grantee  the  burden  of  showing  that  no 
advantage  was  taken,  and  that  the 
transaction  was  fair  and  reasonaUfc 
Stevens  v.  Stevens  (1900)  10  Kia 
App.  269,  62  Pac.  714.  In  this  caie 
the  court  also  found  that  the  grantor 
was  weak  in  body  and  mind,  and  that 
there  were  undue  influence  and  fslae 
and  fraudulent  statements  and  w» 
representations. 

And  the  Iowa  decisions,  when  res' 
as  a  whole,  support  the  theory  tkat 
the  fkcts  of  each  particular  case  cm- 
trol,  and  that  no  presumption  of  bi> 
due  influence  arises  in  all  cases  of 
conveyances  from  a  child  to  a  parent 
On  the  one  hand,  it  has  been  fadd  that 
there  is  no  such  confidential  relatita 
between  an  adult  child  and  its  paieit 
as  will  of  itself  render  a  convQnf 
from  the  former  to  the  latter  pnsaat 
tively  fraudulent,  and  that  to  snM 
such  a  conveyance  it  must  be  nude  tt 
appear  that  the  grantor  was  led  hf 
fraudulent  practices,  and  deceptiw 
into  parting  with  title.  Burch  f> 
Nicholson  (1912)  167  Iowa,  50t  Iff 
N.  W.  1066.  And  in  Chirurg  v.  Aai» 
(1908)  138  Iowa,  697.  116  N.  V. 
it  was  held  that  a  woman  of  full  sfc 
and  far  above  the  average  in  edsca- 
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lion  and  intelligence,  who  seeks  to  set 
iside  as-  obtained  through  fraud  and 
niatake  a  conveyance  to  her  mother 
ffhich  is  fair  on  its  face,  "must  make 
)ut  her  case  by  clear  and  satisfactory 
ividence,"  although  it  be  admitted 
hat  she  had  absolute  confidence  in 
;he  grantee.  On  the  other  hand,  it 
las  been  held  that  a  conveyance  by 
m  inexperienced  girl  immediately  up- 
m  becoming  of  age,  to  her  parent, 
vhile  still  an  inmate  of  his  house- 
lold  and  for  a  grossly  inadequate  con- 
lideration,  will  be  viewed  with  dis- 
Tust  and  cast  upon  the  parent  seeking 

0  profit  thereby  "the  burden  of  neg- 
itiving  the  inference  of  fraud  and 
indue  influence."  Eighmy  v.  Brock 
;i906)  126  Iowa,  6S6,  102  N.  W.  444. 
Moreover,  in  Knox  v.  Singmaster 
;i888)  75  Iowa,  64,  39  N.  W.  18S,  in 
inswering  the  contention  that  a  deed 
v&s  prima  facie  void  because  made 
rithout  consideration  by  a  child  to  a 
larent,  the  court  said:  "It  is  true 
hat  deeds  of  this  character  are  close- 
y  scrutinized  by  courts  of  equity, 
ispecially  where,  as  in  this  ease,  the 
:hitd  is  but  just  released  in  law  from 
larental  control.  In  many  cases;  the 
'act  that  a  deed  was  so  executed 
vould  be  suflRcient  to  authorize  a 
nurt  of  equity  to  set  it  aside.  .  .  . 
{nt  each  case  depends  largely  on  its 
>wn  facts," — and  proceeded  to  hold 
he  deed  under  consideration  valid, 
IS  having  been  free  and  voluntary, 
md  made  without  undue  influence  for 

1  praiseworthy  object. 

And  in  Pennsylvania  the  rule 
eems  to  be  that  the  burden  is  not 
hrown  upon  the  parent  to  whom  a 
:hild  has  made  a  conveyance,  by  the 
sere  fact  of  the  relationship.  At 
east,  in  Miskey's  Appeal  (1885)  107. 

till,  in  holding  that,  where  a  child 
oakes  a  voluntary  gratuitous  convey- 
mce  without  power  of  revocation  to 
I  parent  in  whom  he  reposes  con- 
Idence,  the  parent  must  prove  afilrm* 
ttively  that  the  conveyance  was  the 
ntelligent  and  deliberate  act  of  the 
crantor,  free  from  the  exercise  of  tiie 
tarental  influence,  the  court  said  that 
he  fact  that  the  conveyance  did  not 
:ontaitt  a  power  of  revocation  **throws 
he  burden  of  proof  upon  the  party 
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taking  the  beneflt,"  so  that,  in  the 
absence  of  a  showing  of  distinct  in- 
tention to  make  the  gift  irrevocable, 
the  conveyance  will  be  set  aside,  if 
the  other  circumstances  of  the  case 
require  it;  and  in  Clark  v.  Clark 
(1896)  174  Pa.  309,  34  Atl.  610,  619, 
it  was  said,  in  argument,  that  the 
mere  fact  that  a  conveyance  is  from 
a  child  to  a  parent  does  not  require 
the  help  of  afilnnative  explanatory 
evidence  in  order  that  it  may  be  sus- 
.tained;  while  in  Coleman's  Estate 
(1899)  193  Pa.  605,  44  Atl.  1085,  the 
court  said  that  the  case,  on  its  facts, 
was  distinguishable  from  the  cases 
deciding  that  a  deed  to  one  occupying 
a  fiduciary  relation  to  the  grantor 
was  presumptively  void  because  of 
that  relation,  and  upheld'  a  deed  from 
a  son  to  his  mother,  which  was  found- 
ed on  a  valuable  consideration  and 
was  executed  for  legitimate  reasons 
not  induced  by  the  mother,  as  to  whom 
there  was  no  evidence  of  overreaching 
or  selfish  grasping.  In  Miskey's  Ap- 
peal (Pa.)  supra,  where  a  son  made 
a  voluntary  conveyance  (less  an  inad- 
equate provision  for  his  own  son)  of 
his  entire  estate  to  his  father,  moth- 
er, and  sister,  without  any  provision 
for  his  own  wife,  without  power  of 
revocation,  and  evidently  without  be- 
ing conscious  of  the  fact  that  the  deed 
was  irrevocable,  he  being  at  the  time 
greatly  impaired  and  enfeebled  in  both 
mlh'd  and  body  from  excessive  drunk- 
enness, and  there  being  evidence  in- 
dicating with  great  force  that  the 
execution  of  the  deed  was  procured 
by  the  active  exertion  of  the  parental 
influence  of  the  father,  and  without 
the  grantor  having  had  any  independ- 
ent legal  advice,  the  deed  was  set 
aside  as  firauduleut  and  void. 

And  in  New  York,  while  it  has  been 
said  (Bergen  v.  Udall  (1868)  31  Barb. 
(N:  Y.)  9)  that  a  parent  relying  upon 
a  conveyance  from  his  child  '^ust 
show  affirmatively  not  only  that  the 
person  who  made  it  understood  its 
nature  and  effect  and  executed  it  vol- 
untarily, but  that  such  will  and  in- 
tention were  not  in  any  degree  the 
result  of  misrepresentation  or  mis- 
take, and  were  not  induced  by  the 
exertion  for  selfish  purposes,  and  for 
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his  own  exclusive  benefit,  of  the  in- 
fluence or  control  which  he  possessed, 
as  a  father^  over  his  danffhter/'  a  sub- 
sequent case    (Powers   t.  Powers 
(1872)  48  How.  Pr.  (N.  Y.)  889)  de- 
clares that  the  courts  have  not  gone 
so  far  as  to  establish  any  presumption 
of  law  asrainst  the  validity  of  such 
transfers,  although  they  will  not  sus- 
tain such  a  transaction  where  it  ap- 
pears that  any  advantage  has  been 
taken  of  the  inexperience  of  the  child, 
or  of  the  confidence  naturally  reposed, 
by  a  child  in  the  suggestions,  advice, 
and  judgment  of  a  parent;  and  a  still 
later  decision  (Toms  v.  Greenwood 
(1890)  30  N.  Y.  S.  B.  478,  9  N.  Y.  Supp. 
€66)  expressly  concedes  the  rule  to 
be  that  "the  mere  relation  of  parent 
and  child  is  not  sufficient  to  create  a 
presumption  of  fraud  or  undue  in- 
iluence  so  as  to  avoid  a  transfer  of 
property,  or  to  shift  the  burden  of 
proof  that  the  transaction  was  fair 
and  equitable  upon  the  person  benefit- 
ed;" but  that  "if  such  relation  be 
established,  and  the  circumstances 
proved  show  that  the  beneficiary  has 
reaped  an  undue  advantage,  or  if  it 
appears  that  the  capacity  of  the  per- 
son is  such  that  the  parties  did  not 
deal  on  terms  of  equality,  then  the 
burden  is  shifted,  and  the  transaction 
is  presumed  fraudulent  unless  it  be 
affirmatively    established    that  tine 
stronger  party  practised  no  deception 
and  used  no  undue  influence."  And 
the  actual  decisions  in  the  cases  bear 
out  the  conclusions  stated  in  the  Few* 
ers  and  Toms  Cases.   In  Bergen  v. 
Udall  (N.  Y.)  supra,  a  comveyance  by 
a  daughter,  made  a  few  days  after 
reaching  majority,  to  her  father,  was 
set  aside,  it  appearing  that  the.  deed 
was  without  consideration,  that  it  was 
obtained  by  the  father  through  the 
undue  influence  of  him«elf  and  friends, 
who  concealed  the  daughter's  actual 
rights,  while  she  was  sick  and  without 
time  for  reflection  or  consultation 
with  a  disinterested  person.    So,  in 
Powers  V.  Powers  (N.  Y.)  supra,  a 
conveyance  of  valuable  property  made 
without  consideration  by  a  sen  short- 
ly after  reaching  majority,  to  his 
mother,  without  independent  advice 
or  counsel,  and  pursuant  to  the  impor- 
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tunities  of  the  mother  and  a  most 
intimate  and  confidential  friend  who 
lived  in  the  family.  And  in  Todu  v. 
Greenwood  (N.  Y.)  supra,  a  convey- 
ance made  by  a  daughter  twenty-tfam 
years  of  age  to  her  father,  of  valuable 
property,  without  consideration,  and 
while  sick  and  under  fear  induced  by 
the  father,  upon  whose  '  advice  she 
generally  relied,  of  creditors  (who  did 
not  exist)  seizing  the  property,  was 
set  aside  on  the  theory  that  such  fitcts 
created  a  presumption  of  undue  in- 
fluence.  And  in  Jnrgenson  v.  Dam 
(1918)  81  Misc.  431,  143  N.  Y.  Sur). 
67,  modified  on  other  grounds  is 
(1914)  162  App.  Div.  42,  146  N.  Y. 
Supp.  1001,  a  deed  fair  on  its  face 
and  for  a  valuable  consideration,  made 
by  a  son  to  his  father,  was  upheld,  no 
deception  or  fraud  having  been  shown, 
and  it  appearing  that  the  grantor 
knew  his  rights  and  made  the  conv^- 
ance  with  full  knowledge  of  the  facts. 

And  as  a  matter  of  fact  it  seems 
doubtful  if  the  courts  which  have  laid 
down  the  broad  rule  (treated  supra, 
III.)  that  a  conveyance  by  a  child  to 
its  parent  is  presumptively  invalid, 
because  presumed  to  have  been  ob- 
tained by  undue  influence,  so  aa  to 
cast  the  burden  of  proof  as  to  absence 
pf  undue  influence  upon  the  parent, 
would  apply  the  rule  in  every  caae, 
without  reference  to  the  particular 
facta  and  circumstances  involved,  i. 
without  reference  to  the  age,  mental- 
i^,  and  experience  of  the  child,  the 
existence  and  adeqaacy  of  the  consid- 
eration for  the  conveyance,  the  te- 
spective  financial  condition  of  the  par* 
ties,  tiie  emancipation  of  the  infant 
from  parental  domination,  the  obtain- 
ing of  independent  advice,  etc.  This 
conclusion  is  supported  by  the  deci- 
sion and  opinion  of  the  court  in  White 
y.  Ross  (1896)  160  UL  66,  43  K.  K 
886  (Illinois  being  a  state  the  courts 
of  which  have  often  laid  down  the 
general  rule),  wherein  a  conveyance 
by  a  daughter  to  her  mother  was  held 
presumptively  fr>audale&t  where  it  ap- 
peared that  the  relation  of  parent  and 
child  existed  in  full  vigor;  that  al- 
though the  daughter  was  several  years 
past  majority,  the  position  of  the 
mother  was  one.  of  dominance  and 
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aothority,  and  of  the  daug:hter,  of  de- 
pendence; that  the  daughter  confided 
in  and  trusted  her  mother  implicitly; 
that  the  mother  was  already  possessed 
of  abundant  means;  that  the  property 
conveyed  was  of  large  value,  and  em- 
braced the  daughter's  entire  estate 
and  substantially  all  her  means  of 
support^  that  the  daughter  was  an 
•invalid  without  any  business,  or  ac- 
quaintance with  business  affairs,  and 
wholly  unable  to  earn  her  own  living; 
that  the  conveyance  was  gratuitous; 
and  that  the  daughter  had  no  inde- 
pendent advice  and  did  not  under- 
stand that  she  was  devesting  herself 
absolutely  of  all  her  property  rights. 
The  court  said  that  "the  gift  was  im- 
provident and  unreasonable  on  the 
part  of  the  daughter  to  make,  and  un- 
conscionable on  the  part  of  the  mother 
to  accept,  and  that  under  such  cir- 
camstanees  the  presumption  of  undue 
influence  arises,  and  that  the  convey- 
ances in  question  were  obtained  by 
undue  influence  of  the  mother  over 
the  daughter,  and  that  the  burden  of 
proof  is  on  the  mother,  and  those 
claiming  under  her,  to  show  that  the 
daughter  acted  independently,  advis- 
edly, and  of  her  own  free  Intelligent 
wiU  and  aeeord»  uninfluenced  by  the 
recipient  of  ao  munificent  a  gift,  and, 
no  such  proof  having  been  made,  that 
iad^OHieBtly  of  any  qaestkm  of  ac- 
tual fraud,  the  transaction  must  be 
held  to  be  constructively  fraudulent;" 
and  then  discussed  the  general  ques- 
fion  of  when  such  a  presumption  of 
undue  influence  will  arise,  as  follows: 
If  a  child  possessing  wealth  should 
irhi\9  under  parental  control,  tnoogh 
past  minority,  make  a  deed  trf  gift  of 
property  of  substantial  value  to  his 
indigent  parent,  sufficient  to  maintain 
snch  parent  in  comfort,  and  even  ele- 
gance, the  remainder  of  his  life,  but 
reserving  sufficient  for  his  own  needs, 
thus  eliminating  from  the  transaction 
all  improvidence,  all  anreasonable- 
nesi^  *  and  all  apparent  unconscien- 
ttottsness  on  the  part  of  the  parent,  it 
mi  Kilt  be  justly  contended  that  the 
rule  would  be  a  harsh  one  that  would 
east  the  harden  of  proof  on  the  par- 
ent, or  on  those  claiming  nnder  him, 
to  proTt  tiiat  BO  undne  influence  was 
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resorted  to,  to  obtain  the  gift.  But 
where,  as  in  this  case,  the  transaction 
appears  to  have  been  an  improvident 
and  unreasonable  one  for  the  child  to 
enter  into,  and  one  apparently  involv- 
ing the  taking  of  an  unconscionable 
advantage  the  parent  in  accepting 
and  retaining  the  property,  there  can 
be  no  doubt,  from  the  stfuidpoint  of 
any  well-considered  case,  that  the 
burden  of  proof  is  cast  upon  the  par- 
ent to  prove  that  the  transaction  was, 
in  the  language  often  used,  'a  right- 
eous one.' "  The  court  then  proceeded 
to  hold  that,  under  the  facts  of  the 
case  und«*  consideration,  a  gift  by 
the  daughter  to  the  mother  of  an  in- 
terest in  certain  valuable  paintings 
was  a  "rffasonable  and  proper  one," 
which,  in  the  absence  of  proof  of 
improper  influence,  would  not  be  de- 
feated by  any  presumption  thereof. 
And  the  court,  in  the  subsequent  Il- 
linois case  of  Hays  v.  Feather  (1910) 
244  III  172,  91  N.  E.  .97,  18  Ann.  Cas. 
688,  seems  to  have  liad  the  same  idea 
in  mind,  it  having  been  held  that 
where  a  parent  obtains  a  deed  for 
land  from  a  child  not  strong  mental- 
ly, and  without  consideration,  the 
presumption  is  that  the  transaction 
was  fraudulent. 

So,  in  Oregon,  !t  has  been  held  that 
'*the  well-known  rule  of  law  Uiat  a 
court  of  equity  wHI  ynard  ^  rights 
of  children  while  standing  in  the  re- 
lation of  parent  and  child,  and  will 
closely  scrutinize  gifts  from  child  to 
parent,  requiring  the  parent  to  prove 
that  the  transaction  was  bona  fide, 
free  from  force,  duress,  or  undue  in- 
fluence, and  not  manifest  any  gross 
detriment  of  the  child's  interest," 
does  not  apply  to  a  conveyance  which 
is  not  a  gift.  Haldeman  v.  Weeks 
(1918)  90  Or.  201, 175  Pac.  445. 

And  in  Washington,  in  Muzzy  v. 
Tompkinson  (1891)  2  Wash.  632,  27 
Fae.  456,  28  Pac.  652^  in  approving  the 
rule  that  there  is  no  presumption  of 
invalidity  in  a  transaction  between 
parent  and  child  which  throws  the 
burden  upon  a  parent  of  showing  that 
the  transaction  was  fair  and  just  and 
that  the  child  was  fully  advised  of  ita 
rights  and  interests,  arising  merely 
from  proof  of  the  relationship  of  the 
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parties*  the  court  said  that  in  the 
cases  which  lay  down  the  broad  rule 
that  a  conveyance  from  a  child  to  a 
parent  raises  a  presumption  of  undue 
influence,  there  was  always  isome  cir- 
cumstance of  actual  undue  influence, 
inadequacy  of  consideration,  or  other 
inequitable  incident,  moving  the  court 
to  action. 

And  it  is  believed  that  even  in  Eng- 
land no  presumption  of  undue  in- 
fluence is  raised  against  a  conveyance 
by  a  child  to  its  parent,  in  the  absence 
of  facts,  additional  to  the  relationship, 
such,  for  instance,  as  that  the  convey- 
ance was  a  gift,  or  that  the  child  had 
just  reached  majority,  or  was  not  fully 
advised,  etc.  This  conclusion  is  borne 
out  by  the  fact  that  such  »  presump- 
tion seems  not  to  have  been  raised  in 
any  case  which  did  not  involve  facts 
detrimental  to  the  child  other  than 
the  mere  existence  of  the  relationship. 
For  instance,  in  Archer  v.  Hudson 
(1844)  7  B^eav.  551,  49  Eng.  Reprint, 
1180,  affirmed  in  (1846)  15  L.  J.  Ch. 
N.  S.  211,  the  master  of  the  rolls  (Lord 
Langdale)  stated  the  rule  as  follows: 
,*'Nobody  has  ever  asserted  that  there 
cannot  be  a  pecuniary  transaction  be- 
tween a  parent  and  c;^ild,  the  child 
being  of  agoj  but  everybody  will  affirm 
in  this  court  that,  if  there  be  a  pecu- 
niary transaction  between  parent  and 
chi;ld  just  after  the  child  attains  the 
age  of  twenty-one  years,  and  prior  to 
what  may  be  called  a  complete  'eman- 
cipation,' without  any  benefit  moving 
to  the  child,  the  presumption  is  that 
an  undue  influence  has  been  exercised 
to  procure  that  liability  on  the  part 
of  the  child,  and  that  it  is  the  business 
and  the  duty  of  the  party  who  en- 
deavors to  maintain  such  a  transac- 
tion to  show  that  that  presumption  is 
adequately  rebutted;  and  that  it  may 
be  adequately  rebutted  is  perfectly 
clear."  So,  in  Bai'nbrigge  v.  Browne 
(1881)  L.  R.  18  gh.  Div.  (Eng.)  188, 
50  L.  J.  Ch.  N.  S.  522,  44  L.  N.  S. 
706,  29  Week.  Rep.  782,  where  it  ap- 
peared that  a  daughter  above  major- 
ity, but  no%  entirely,  emancipated  from 
parental  control,  executed  without  in- 
depepdent  advice  a  deed  for  the  ben- 
efit of  her, father,. it  was  held  that  the 
"circvmsijinc.es:".  yrere  such  as  to  raise 


an  inference  of  undue  infiuence,  and 
to  cast  upon  the  father  the  burden  of 
showing  that  independent  advice  was 
received,  and  that  the  instrument  was 
executed  with  full  knowledge  of  the 
contents  and  with  the  free  intention 
of  giving  to  him  the  benefit  which  it 
conferred.  And  see  Savery  v.  King 
(1866)  6  H.  L.  Cas.  627,  10  Eng.  Re- 
print. 1046.  2  Jur.  N.  S.  603.  26  L.  J. 
Ch.  N.  S.  482,  4  Week.  Rep.  671,  as 
quoted  in  Shacklefobd  v.  Shackle- 
FORD  (reported  herewith)  ante.  730. 
Again,  in  London  &  W.  Loan  &  Dis- 
count Co.  V.  Hilton  (1911)  27  Times 
L.  R.  (Eng.)  184,  the  court  ruled  that 
transactions  in  the  nature  of  bounty 
from  child  to  parent  are  regarded  with 
the  greatest  jealousy,  when  taking 
place  before  the  child  is  completely 
emancipated  from  parental  control, 
and  held  that  a  showing  that  a  mort- 
gage was  voluntarily  executed  by  an 
unmarried  daughter,  of  age,  but  living 
at  home,  for  her  father's  benefit  and 
at  his  solicitation,  without  independ- 
ent advice,  was  presumptively  invalid. 
And  see  to  the  same  effect.  Manners 
V.  Banning  (1709)  2  Eq.  Cas.  Abr.  282, 

22  Eng.  Reprint,  238;  Cocking  v.  Pratt 
(1749)  1  Ves.  Sr.  400,  27  Eng.  Reprint, 
1105;  Baker  v.  Bradley  (1855)  7  DeG. 
M.  &  G.  597,  44  Eng.  Reprint,  233,  26 
L.  J.  Ch.  N.  S.  7,  2  Jur.  N.  S.  98.  4 
Week.  Rep.  78,  18  Eng.  Rul.  Cas.  334; 
Wright  v.  Vanderplank  (1866)  2  Kay 
ft  J.  1,  69  Eng.  Reprint,  69,  27  L.  T.  N. 
S.  91.  26  L,  J.  Ch.  N.  S.  763,  2  Jur.  N. 
S.  599,  4  Week.  Rep.  410.  affirmed  in 
(1856)  8  DeG,  M.  &  G.  146,  44  Eng. 
Reprint,  340;  Bury  v.  Oppenheim 
(1859  )  26  Beav.  594,  53  Eng.  Reprint. 
1028;  Davies  v.  Davies  (1863)  4  Giff. 
417.  66  Eng.  Reprint.  769.  9  L.  T.  N. 
S.  162.  9  Jur.  N.  S.  1002, 11  Week.  Rep. 
1040;  Chambers  v.  Crabbe  (1866)  34 
Beav.  467.  55  Eng.  Reprint,  712,  11 
Jur.  N.  S.  277,  12  L.  T.  N.  S.  46;  Turn- 
er v.  Collins  (1871)  L.  R.  7  Ch.  (En^.'^ 
329.  41  L.  J.  Ch.  N.  S.  558,  25  L.  T.  N. 
S.  779,  20  Week.  Rep.  305;  Kempson  v, 
Ashbee  (1874)  10  Ch.  (Eng.)  16,  44 
L.  J.  Ch.  N.  S.  1B6,  31  L.  T.  N.  S.  625. 

23  Week.  Rep.  88;  DeWitte  v.  Addison 
(1899)  80  L.  T.  N.  S.  (Eng.)  207;  and 
Powell  V.  Powell  [1900]  1  Ch.  (Eng.) 
243,  69  L.  J.  Ch.  N.  S.  164,  82  L.  T.  N. 
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S.  84» — all  of  which  are  set  out  supra, 
1U$  c.  And  further  support  for  the 
above-stated  conclusion  is  afforded  by 
a  few  additional  cases,  wherein  the 
courts  do  not  seem  to  have  recognized 
the  existence  of  a  presumption  of  un- 
due influence.  Thus,  in  Blackborn  v. 
Edgley  (1719)  1  P.  Wms.  600,  24  Eng. 
Reprint,  534,  a  bond  executed  by  a  son 
to  his  father  was  upheld  on  the 
ground  that  it  did  not  appear  that  it 
was  not  his  free  act,  the  court  saying 
that,  without  any  proof  to  impeach  it, 
it  should  not  be  set  aside,  in  equity. 
And  in  Melland  t.  Gray  (1843)  2 
Younge  &  C.  Ch.  Gas.  199,  63  Eng.  Re- 
print, 87,  a  bond  and  mortgage  given 
by  a  son  to  his  father  was  upheld,  it 
appearing  that  there  was  an  actual 
consideration.  And  in  Thomber  v. 
Sheard  (1860)  It  Beav.  689,  60  Eng. 
Reprint,  1186,  it  was  held  that  the 
mere  fact  that  a  daughter  voluntarily 
paid  a  debt  of  her  father,  who  was  in 
difficulties,  by  conveying  property, 
was  not  of  itself  ground  for  imputing 
undue  influence  to  the  father.  And 
see  also  Everitt  v.  Everitt  (1870)  L. 
R.  iO  Eq.  (Eng.)  406,  39  L.  J.  Ch.  N. 
S.  777,  28  U  T.  N.  S.  1S6,  18  Week. 
Rep.  1020. 

Vt.  CaaeM  decided  on  facta  without  re/- 
erenee  to  epeetfic  rules. 

In  Bowen  v.  Hughes  (1892)  5  Wash. 
442,  32  Pac.  98,  the  court  said  that  ev- 
ery case  depends  largely  upon  the 
circumstances  surrounding  it,  and, 
without  stating  any  rules  of  law,  held 
that  a  conveyance  made  by  a  daugh- 
ter about  two  years  past  majority  to 
her  mother  for  an  adequate  considera- 
tioit,  and  while  not  living  with  the 
grantee,  was  not  subject  to  attack  on 
the-  ground  that  it  was  obtained  by 
undue  influence.  It  also  appearing  that 
the  grantor  was  well  educated,  per- 
fectly competent  to  protect  her  own 
interests,  and  exceedingly  independ- 
ent, that  there  was  no  great  amount  of 
affection  between  them,  that  the  con- 
veyance was  not  attacked  until  some 
time  after  the  grantor's  marriage  and 
after  the  value  of  the  land  had  mate- 
rially increased,  and  that  the  daughter 
was  not  the  most  interested  party  to 
the  action. 


But  in  the  majority  of  the  cases 
which  have  determined  the  validity 
of  a  conveyance  from  a  child  to  a  par- 
ent without  laying  down  any  specific 
rules  for  guidance,  the  particular  con- 
veyances under  consideration  have 
been  held  invalid.  Thus,  in  Brown  v. 
Burbank  (1883)  64  Cal.  99,  27  Pac. 
940,  a  conveyance  by  a  girl  nineteen 
years  of  age  of  her  whole  estate,  with- 
out consideration,  to  her  grandpar- 
ents, with  whom  she  had  resided  since 
infancy,  being  under  their  care  and 
control,  and  who  had  purposely  misled 
and  kept  her  in  ignorance  of  her 
rights,  was  set  aside  as  fraudulent. 
And  in  Given  v.  Masterson  (1898)  152 
Ind.  127.  51  N.  £.  237,  where  a  step- 
son and  wife,  at  the  requ'est  of  the 
stepfather,  with  whom  he  had  always 
lived  and  in  whom  both  the  stepson 
and  his  wife  reposed  trust  and  con- 
fidence, were  Induced  by  misleading 
conduct  and  statements  to  execute  a 
deed  in  the  belief  that  it  was  a  mort- 
gage, it  was  held  that  the  same  would 
be  set  aside  as  having  been  procured  by 
imposing  upon  the  grantors  through 
the  parental  influence  of  the  grantee. 
So  in  Rider  v.  Kelso  (1880)  68  Iowa, 
367,  6  N.  W.  609,  where  a  daughter 
about  twenty-six  years  old,  who  had 
always  resided  with  her  mother  in 
whom  she  had  confidence,  and  who 
had  always  managed  her  property, 
was  induced  by  the  fraudulent  repre- 
sentations of  the  mother  to  sign  a  deed 
to  the  latter  without  consideration, 
and  in  the  belief  that  it  was  a  mort- 
gage, it  was  held  that  the  same  should 
be  set  aside.  And  in  Young  v.  Peachy 
(1741)  2  Atk.  254,  26  Eng.  Reprint, 
557,  a  conveyance  obtained  by  a  fa- 
ther from  his  daughter  for  one  partic- 
ular purpose,  but  which  .in  fact  was 
used  for  a  different  one,  was.  set  aside 
for  fraud.  And  in  Tucke  v.  Buchholz 
(1876)  43  Iowa,  415.  the  court  set 
aside,  as  having  been  procured  by 
fraud  and  undue  influence,  a  deed  by 
stepchildren  who  were  not  of  ordinary 
intelligence,  but  who  had  reached 
majority,  although  not  yet  emancipat- 
ed from  the  habit  of  obedience  and 
deference,  executed  to  their  stepfather 
for  a  grossly  inadequate  cqnsideri^tion 
and  without  full  knowledge  of  the  ex- 
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tent  of  their  interest,  at  his  solicita- 
tion and  upoii  requests  that  in  effect 
were  commands.  So,  in  Peek  v.  Peek 
(1894)  101  Mich.  304,  59  N.  W.  604, 
a  deed  of  valuable  property  by  adult 
sons  to  their  fatiier,  made  without 
consideration  and  obtained  through 
fraud,  was  set  aside,  notwithstanding 
the  fact  that  the  grantors  were  in  a 
sense  parties  to  the  fraud,  it  appear- 
ing that  the  father  had  unduly  taken 
advantage  of  the  natural  trust  rela- 
tion existing  between  parent  and 
child.  And  in  Oar  v.  Davis  (1911) 
—  Tex.  Civ.  App.  — ,  135  S.  W.  710, 
affirmed  in  (1912)  lOS  Tex.  479,  161 
S.  W.  794,  where  a  stepfather  obtained 
deeds  from  his  wife's  children  by 
means  of  actual  fraud,  worked  by  rea- 
son of  the  confidence  which  the  grant- 
ors reposed  in  him,  the  deeds  were 
set  aside.  And  in  Bailey  v.  Woodbury 
(1877)  60  Vt  166,  where  a  father, 
taking  advantage  of  the  confidence  re- 
posed in  him  by  his  children,  induced 
them  to  sign  deeds  conveying  a  fee  to 
him  instead  of  a  life  estate  as  he  had 
represented  to  them,  the  court  re- 
formed the  conveyance  so  as  to  con- 
form to  the  actual  agreement.  And  in 
Davis  V.  Strange  (1890)  86  Va.  793, 
8  L.R.A.  261,  11  S.  E.  406,  where  a 
daughter  reconveyed  valuable  prop- 
erty to  her  father  withoat  considera- 


tion while  in  a  situation  of  sudden 
surprise  and  emergency,  withoat  the 
advice  of  counsel,  and  when  wholly 
unable  to  exercise  a  consenting  mind 
because  of  the  undue  influence  of  her 
father  and  of  his  attorney,  who 
pressed  her  with  hnportanitr  sod 
strong  persuasions,  and  assoranees 
that  she  would  lose  nothing  by  it  whea 
they  were  reasonably  sure  that  the 
contrary  was  true,  and  while  most 
powerfully  moved  by  the  evident 
distress  and  suffering  of  her  aged  and 
devoted  father,  occasioned  him  the 
reproaches  and  importasate  remon- 
strances of  another  danghtier  and  her 
husband.  And  in  Beasley  v.  Hagrath 
0804)  2  Sch,  &  Lef.  (Ir.)  31,  where 
a  daughter,  without  independent  ad- 
vice, upon  the  advice  of  her  step- 
father, executed  a  bond  to  him  while 
she  was  in  great  distress  and  labtnrinff 
under  the  false  impression  that  he  had 
a  right  to  demand  it,  the  court  decreed 
that  ttie  same  be  set  aside  as  improv- 
ident and  in  fraud  of  her  rights.  And 
in  Heron  v.  Heron  (1741)  2  Atk.  160, 
26  Eng.  Reprint,  600,  where  it  clearly 
appeared  that  a  father  took  advantage 
of  his  son's  necessities  to  which  the 
father  had  reduced  him,  and  seeored 
a  release  of  the  son's  orphanage 
rights,  the  release  was  set  aside. 

6.  J.C. 


ASHTON-JENKINS  COMPANY 

V. 

WILUAM  H.  BRAMEL,  Judge  of  Third  Judicial  District  Court  of  Utah. 

Vtah  Supreme  Court  — July  27,  lOZO. 

(—  Uteh,  — ,  192  Pac.  376.) 

Constitntional  law  —  due  process  —  published  notice  of  action  to  ^meC 
Utie. 

1.  A  provision  for  published  notice  to  residents  of  the  state  iriiote 
^thereabouts  are  unknown,  in  a  proceedlnir  to  quiet  title  to  r«i2  estate, 
does  not  deprive  them  of  their  property  without  due  process  of  law. 

[See  note  on  this  question  beginning  on  page  772.] 

Cloud  —  ^oietiiiK  title  —  proceeding  ConstitnUonal  law  —  absence  of  ae- 

^  ^^^"^  eessity  for  statafte^ 

^  The  sUte  my,  for  the  purpose  of  g.  A  sUtute  cannot  be  declared  an- 

settling  and  quieting  title  to  real  prop-  ..„«^i*„m««.i  u„.„„  _»          -  «f 

erty  within  fts  limits,  authorize  prt  constitutional  becauso  of  ab^ce  rf 

ceedings  in  the  hature  of  actions  in  necessity,  sue«  that  is  a  qaestton  lor 

rem.  the  legislature  and  not  tte  •onits. 

[See  6  R.  C.  L.  646.]  [See  26  R.  C.  U  809.] 
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•-  conf  erriBff  judicial  power  on  clerks. 

4.  A  statute  providing  for  registrar 
tion  of  land  titles  is  not  unconstitu- 
tional  for  conferrinur  judicial  power 
Bpon  Qie  clerks  of  courts,  if  their 


duties  are  merely  ministerial,  to  be 
performed  under  direction  of  the 
court 

£See  23  R.  C.  L.  276.] 


Appucation  by  plaintiff  for  a  writ  of  mandate  to  compel  the  defendant 
judge  to  direct  the  clerk  of  the  District  Court,  as  registrar,  to  issue  to 
plaintiff  a  certificate  of  title  under  the  provisions  of  the  "Uniform  Land 
Registration  Act,"   Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Moyle  &  Bay,  for  plaintiff:    note;  Roberts  v.  Jacob,  164  Cal.  308» 


The  action  to  bring  land  within  the 
operation  of  the  Uniform  Land  Regis- 
tration Act  is  an  action  in  rem,  and 
is  consequently  subject  to  the  rules 
of  law  and  procedure  governing  ac- 
tions of  that  nature. 

2  Freeman,  Judgm.  606;  Tyler  v. 
Judges  of  Ct.  of  Registration,  175 
Mass.  71,  51  L.R.A.  483,  56  N.  E.  814; 
Amdt  V.  Griggtf,  134  U.  S.  326,  33  L. 
ed.  921,  10  Sup.  Ct.  Rep.  557;  Roller 
V.  Holly,  176  U.  S.  398,  44  L.  ed.  520, 
20  Sup.  Ct.  Rep.  410;  Grannis  v.  Or- 
dean,  234  U.  S.  385,  68  L.  ed.  1363,  34 
Sup.  Ct.  Rep.  779;  Pennoyer  v.  Neff, 
95  U.  S.  714,  733,  24  L.  ed.  666,  572; 
Herbert  v.  Bicknell,  283  U.  S.  70,  68 
L  ed.  864.  34  Sup.  Ct  Rep.  662;  Over- 
br  V.  Gordon,  177  U.  S.  214,  44  L.  ed. 
741,  20  Snp.  Ct.  Rep.  603;  Hamilton  v. 
Brown.  161  U.  S.  266,  40  L.  ed.  691,  16 
Sup.  Ct.  Rep.  586. 

So  long  as  the  manner  and  fonn  of 
service  of  process  autiiorized  by  the 
states  is  reasonable,  the  Supreme 
Court  of  the  United  States  has,  with- 
out exception,  held  that  they  do  not 
come  within  the  prohibition  of  the 
14th  Amendment. 

Pennoyer  v.  Neff,  96  U.  S.  714,  24  L. 
cd.  566;  Overby  v.  Gordon,  177  U.  S. 
214,  44  U  ed.  741,  20  Sup.  Ct.  Rep. 
603;  Herbert  v.  Bicknell,  233  U.  S.  70, 
6g  -L.  ed.  854,  34  Sup.  Ct  Sep.  662; 
Roller  T.  Holly,  176  U.  S.  398,  44  L. 
ed.  520, 20  Sup.  Ct.  Rep.  410;  Dunlevy 
V.  New  Yoric  L  Ins.  Co.  204  Fed.  670; 
Johnson  v.  Hunter,  127  Fed.  224;  Con- 
nor V.  Tennessee  C  R.  Go.  64  Ii.R.A. 
687,  48  C.  C.  A.  780,  109  Fed.  986; 
Brand  v.  Brand,  116  Ey.  791,  63  LJl^. 
206,  76  S.  W.  870;  Grannis  v.  Ordean. 
234  U.  S.  392,  58  L.  ed.  1368,  34  Sup. 
Ct  Rep.  779;  Hook  v.  Hoffman,  16 
Ariz.  644,  147  Pac.  724;  Phillips  v. 
Tompson,  73  Wash.  78,  L.R.A,1918P. 
699,  131  Pac.  463.  Ann.  Gas.  1914D, 
672;  Pinney  v.  Providence  Loan  ft 
Invest  Co.  60  liJtA.  p.  677,  note; 
Baher  v.  Raher,  86  LJt.A.(NJS.)  297. 
11  A.LJU-48. 


97  Pac.  672;  Ward  Lumber  Co.  v. 
Henderson-White  Mfg.  Co.  107  Va.  676, 
17  L.R.A.(N.S.>  324,  59  S.  E.  476; 
Bryant  v.  Shute,  147  Ky.  268,  144  S. 
W.  28;  Jennings  v.  Rocky  Bar  Gold 
Min.  Co.  29  Wash.  726,  70  Pac.  136. 

It  is  within  the  power  of  the  state 
to  fix  any  reasonable  length  of  time 
within  which  a  title  by  adverse  pos- 
session may  be  acquired. 

Wheeler  v.  Jackson,  137  U.  S.  245, 
34  L.  ed.  669,  11  Sup.  Ct  Rep.  76. 

The  Uniform  Land  Registration  Act 
is  not  unconstitutional. 

Tyler  Judges  of  Ct.  of  Registra- 
tion, 176  Mass.  71,  61  L.R.A.  433,  66 
N.  B.  812;  People  ex  rel.  Deneen  v. 
Simon,  176  HI.  166,  44  L.R.A.  801,  68 
Am.  St  Rep.  176,  62  K.  E.  910;  State 
ex  rel.  Douglas  v.  Westfall,  86  Minn. 
487,  67  L.R.A.  297,  89  Am.  St  Rep.  571, 
89  N.  W.  176;  Title  &  D.  Restoration 
Co.  V.  Kerrigan,  150  Cal.  289,  8  L.R.A. 
(N.S.)  682,  119  Am.  St  Rep.  199,  88 
Pac.  356;  Robinson  v.  Kerrigan,  161 
Gal.  40,  121  Am.  St  Rep.  90,  90  Pac. 
129, 12  Ann.  Cas.  829. 

All  the  subjects  of  an  act  mentioned 
in  the  title  are  within  and  germane 
to  the  main  title. 

State  v.  Erickson,  7  Utah,  45^  154 
Pac.  948. 

Mr.  D.  A.  Skeen,  for  defendant: 

The  procedure  outlined  in  the  act, 
and  the  effect  of  the  act  violate  the  6th 
Amendment  and  §  1  of  the  14th 
Amendment  of  the  Federal  Constitu- 
tionv  and  §  7,  art  1,  of  the  Constitu- 
tion of  the  state  of  Utah,  in  that  it 
takes  proper^  without  due  process  of 
law. 

State  ex  rel.  Monnett  v.  Guilbert  56 
Ohio  St  575,  38  LJt.A.  619,  60  Am. 
St.  Rep.  766,  47  N.  E.  561 :  American 
Land  Go.  v.  Ziess,  219  U.  S.  47,  56  L. 
ed.  82,  81  Sup.  Ct.  Rep.  200. 

Thurman,  J.,  delivered  the  opin- 
ion of  the  court: 
This  is  an  application  for  a  writ 
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of  mandate  to  compel  the  defendant » 
as  judge  of  the  district  court  of  Salt 
Lake  county,  to  direct  the  clerk  of 
said  court,  as  registrar,  to  issue  to 
plaintiff  a  certificate  of  title  under 
the  provisions  of  the  "Uniform  Land 
Registration  Act,"  commonly  called 
the  "Torrens  Law." 

Defendant  demurs  to  the  com- 
plaint on  the  grounds  that  the  act  in 
question  is  obnoxious  to  the  provi- 
sions of  both  the  Federal  and  state 
Constitutions,  which  prohibit  the 
taking  of  property  without  due 
process  of  law,  and  also  violates 
other  provisions  of  the  state  Consti- 
tution in  that  it  attempts  to  confer 
judicial  authority  upon  the  county 
clerks,  who  are  ex  officio  registrars 
of  title. 

Comp.  Laws  Utah  1917,  S§  4920  to 
5008,  inclusive,  contain  the  provi- 
sions of  the  act,  and  the  following 

provisions  are  deemed  material  to 
the  questions  here  presented.  The 
substance  only  will  be  stated ; 

(1)  Exclusive  original  jurisdic- 
tion is  conferred  on  the  district 
courts  of  the  state,  with  plenary 
powers,  both  in  law  and  equity,  in 
all  matters  pertaining  to  registra- 
tion. (2)  The  proceeding  is  in  rem, 
and  a  jury  may  be  had  by  any  inter- 
ested party  on  demand.  (3)  , Re- 
hearing and  appeal  are  allowed  as  in 
other  cases.  (4)  County  clerks  shall 
be  ex  officio  registrars  of  title,  whose 
duties  shall  be  performed  under  the 
direction  of  the  court,  and  who  shall 
perform  such  other  duties  as  the 
court  may  prescribe.  (5)  The  court 
shall  appoint  one  or  more  attorneys 
at  law  to  be  examiners  of  title,  pre- 
scribe their  duties,  and  require  them 
to  report  their  findings  of  fact  to  the 
court.  (6)  ' Suits  shall  be  brought 
by  petition  to  the  court,  showing 
that  petitioner  is  the  owner  of  the 
land  or  has  the  power  to  dispose  of 
it.  (7)  Infants  and  other  persons 
under  disability  may  sue  or  defend 
by  guardian  or  trustee,  and  corpora- 
tions by  an  officer  duly  authorized; 
nonresident  petitioners  shall  appoint 
a  resident  agent  upon  whom  process 
and  notice  may  be  served.  (8)  Ex- 
cept as  otherwise  provided  in  the 
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act,  the  suit  shall  be  subject  to  the 
general  rules  of  pleading  and  prac 
tice  in  such  courts.  (9)  The  peti- 
tion must  be  signed  and  sworn  to  Iqr 
the  petitioner.  (10)  The  petition 
must  show  the  description  of  the 
land,  with  the  improvements  there- 
on, when,  how,  and  from  whom  ac- 
quired, whether  or  not  it  is  occupied, 
an  enumeration  of  all  liens,  inter- 
ests, and  claims,  adverse  or  other- 
wise, and  the  full  names  and  ad- 
dresses, if  known,  of  all  persons  in- 
terested by  marriage  or  otherwise, 
including  adjoining  owners  and  oc- 
cupants. The  petition  shall  also  be 
accompanied  by  a  plan  made  in  ac- 
cordance with  the  rules  of  the  court 
(11)  Notice  of  lis  pendens  ^bal!  be 
liled  with  the  petitioner.  (12) 
Upon  filing  the  petition  the  ooort 
must  refer  it  to  one*of  the  examin- 
ers ;  the  report  of  the  examiner  shall 
include  an  abstract  of  title  and  all 
other  evidence  that  can  be  obtained 
by  the  examiner,  also  full  extracts 
from  the  records,  with  names  and 
addresses,  as  far  as  ascertuned,  of 
all  persons  interested  in  Uie  land,  as 
well  as  adjoining  owners  and  occu- 
pants, showing  their  several  inter- 
ests, and  indicating  upon  whom  and 
in  what  manner  process  shall  be 
served  or  notice  given  in  accordance 
with  the  provisions  of  the  act  (13) 
Notice  to  all  persons  named  in  the 
report,  and  "to  all  whom  it  may  con- 
cern," shall  be  published  and  posted 
in  the  county  where  the  fand  lies  in 
the  same  manner  and  to  the  same 
effect  as  an  order  of  publication  in 
other  proceedings  in  rem.  (14)  A 
copy  of  the  order  of  publication  rfiall 
be  mailed  by  registered  letter,  de- 
manding a  return,  to  every  inter- 
ested party  named  in  the  petition 
or  in  the  report  of  the  examiner 
whose  address  is  given  or  known. 
(15)  An  attested  copy  of  the  order 
must  be  posted  in  a  conspicuous 
place  on  each  parcel  of  the  land,  and 
the  sheriff  is  required  to  go  upon  the 
land  and  ascertain  and  report  to  the 
court  the  names  and  addresses  of 
any  persons  actually  occupying  tte 
premises  under  claim  of  title.  (16) 
If  public  rights  or  interests  are  in- 
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volved,  the  order  of  publication 
mtut  be  personally  served  upon  the 
pro^  attorney  of  the  state,  county, 
or  etty.   (17)  The  court  may  caitse 
other  or  furttier  notice  to  be  given 
in  such  manner  and  to  such  person 
as  it  may  deem  proper.    (18)  Such 
personid  service  as  is  required  in 
equitable  actions  shall  also  be  made 
upon  residents  of  the  state,  not  un- 
der disability,  who  are  made  known 
to  the  court  before  final  decree  and 
can  be  reached  by  its  process,  unless 
such  service  be  waived  by  appear;* 
ance  or  otherwise.    (19)  The  no- 
tices,  except  the  last  referred  to 
above,  shall  be  in  lieu  of  personal 
service  and  binding  on  all  the  world. 
(20)  Certificates  of  the  registrar 
and  sheriff,  or  their  deputies,  show- 
ing due  execution  of  the  order  of 
pcfbHcation  and  the  mailing  and 
posting  of  copies  thereof,  as  re- 
quired in  the  act,  shall  be  filed  in  the 
cause  and  be  conclusive  proof  of 
service.    (21)  After  the  expiration 
of  at  least  fifteen  days  from  the  pub- 
hcatioQ  and  posting  of  the  order  of 
publication,  the  cause  shall  be  set 
down  for  hearing;  thereupon  the 
court  shall  appoint  a  competent  at> 
tonaey  at  law,  of  the  county  in  which 
the  land  lies,  as  guardian  ad  litem 
for  all  persons  under  disability,  not 
in  bemg,  unascertained,  unknown,  or 
out  of  tiie  state,  who  may  have,  or 
appear  to  have,  an  interest  in,  or 
claim  against  the  .land.  (22)  Any 
penon  having  any  interest  in,  or 
claim  against,  the  land,  whether 
named  in  the  petition  and  order  of 
publication  or -not,  may  appear  and 
file  an  answer  at  any  time  before 
final  decree  miless  such  person  has 
been  served  personally  with  notice. 
The  answer  shall  be  under  oath.  (23) 
After  the  expiration  of  fifteen  days 
fnHn  the  publication  and  posting 
of  the  order  of  publication,  the  court 
may  proceed  to  take  such  action  as 
may  be  proper  upon  the  report  of 
the  examiner,  and  all  other  evidence 
before  it  with  reference  to  the  rights 
of  all  persons  appearing  to  have  any 
interest  in,  or  claim  against,  the 
land,  and  may 'refer  the  cause  again 
for  further  proof.  <24)  If  the  court 
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after  final  bearing  is  of  opinion  that 
the  petitioner  has  title  proper  for 
registration,  a  decree  of  confirma- 
tion and  registration  shall  be  en- 
tered, and  such  decree  so  entered 
shall  bind  the  land  and  quiet  the  ti- 
tle thereto,  except  as  provided  in  the 
act ;  it  shall  be  forever  binding  and 
conclusive  upon  all  persons,  resident 
and  nonresident,  including  the  state, 
whether  mentioned  by  name  in  the 
order  of  publication  or  included  un- 
der the  general  description,  "to  all 
whom  it  may  concern it  shall  not 
be  attacked  or  opened  or  set  aside  by 
reason  of  the  absence,  infancy,  or 
other  disability  of  any  person  af- 
fected thereby,  nor  by  any  proceed- 
ing at  law  or  in  equity  for  rehearing 
or  reversing  judgments  or  decrees, 
except  as  provided  by  the  act. 

Provisions  of  the  act  subsequent 
to  the  decree  will  not  be  referred  to, 
unless  the  same  are  deemed  material 
in  the  course  of  this  opinion. 

The  questions  presented  by  the 
demurrer,  as  far  as  the  act  in  ques- 
tion is  concerned,  have  never  before 
heen  called  to  the  attention  of  the 
court,  but  similar  statutes  in  other 
states  have  been  the  subject  of  ju- 
dicial investigation  many  times  dur- 
ing the  last  quarter  of  a  century.  It 
cannot  be  said  that  the  case  is  one 
of  first  impression.  The  statutes  of 
^e  several  states  which  have  adopt- 
ed the  principle  of  the  Torrens  Land 
Law  are  strikingly  similar.  They  all 
have  a  common  purpose.  As  stated 
in  3  Devlin,  Real  Estate,  3d  ed.  § 
1439,  "The  object  is  to  secure  the 
evidence  of  title  exclusively  by  a  cer- 
tificate issuing  from  public  author- 
ity;" or,  as  stated  by  the  court  in 
State  ex  rel.  Douglas  v.  Westfall,  85 
Minn,  at  page  489, 57  L.R.A.  299, 89 
Am.  St.  Rep.  571,  89  N.  W.  175, 
"The  basic  principle  of  t^is  system 
is  the  registration  of  the  title  of 
land,  instead  of  registering,  as  the 
old  system  requires,  the  evidence  of 
such  title."  A  more  terse  statement, 
and  one  perhaps  equally  dear,  is 
t^t  contained  in  defendant's  brief. 
"Its  essential  point  is  an  ofiicial 
guaranty  of  title."  Under  the  old  . 
system  a  deed  absolute  on  its  face  is 
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only  one  link  in  the  chain  of  evi- 
dence by  which  the  holder  must  es- 
tablish his  title.  Under  the  Torrens 
system,  and  statutes  modeled  there- 
on, the  regristered  certificate  is  con- 
clusive evidence  of  the  holder*8  title. 
It  imports  tiie  sanctity  of  a  final  ad- 
judication by  a  court  of  competent 
jurisdictioil.  That  is  the  ultimate 
purpose  of  the  statutes.  It  is  not 
our  purpose,  however,  to  attempt 
either  a  critical  or  historical  review 
of  the  Torrens  system.  A  very  il- 
luminating discussion  in  that  regard 
is  found  in  chapter  40,  Devlin,  Real 
Estate,  supra,  to  which  the-  reader's 
attention  is  invited. 

The  only  question  to  be  deter- 
mined is  the  constitutionality  of  the 
law.  The  defendant's  argument  is 
exceedingly  brief.  The  exact  point 
of  his  objection  as  to  the  question  of 
due  process  is  not  clearly  defined. 
He  calls  our  attention  to  the  case  of 
State  ex  rel,  Monnett  v.  Guilbert,  56 
Ohio  St.  575,  38  L.R.A.  519,  60  Am. 
St.  Rep.  756,  47  N.  E.  551,  and  says 
the  reasoning  of  that  case  aptly  ap- 
plies to  the  point  raised  in  the  case 
at  bar.  Defendant  quotes  at  great 
length  from  the  opinion  mentioned, 
from  which  we  conclude  that  he 
adopts  not  only  the  conclusions,  but 
also  the  reasons,  given  by  the  court. 
The  eourt  in  that  case  held  the  Ohio 
Torrens  Act  (Act  AprU  27,  1896. 9^ 
Ohio  Laws,  p.  220)  to  be  unconstitu- . 
tional  on  several  grounds,  among 
which  are  substantially  those  raised 
by  the  demurrer  in  the  instant  case. 
Before  concluding,  we  will  have  occa- 
sion to  compare  the  Ohio  statute 
with  that  of  our  own  state,  for  the 
purpose  of  determining  to  what  ex- 
tent the  case  relied  on  by  defendant 
should  be  considered  as  persuasive 
on  the  questions  here  presented. 

Defendant's  first  contention  in  the 
present  case  is  that  the  act  tends  to 
permit  the  taking  of  property  with- 
out due  process  of  law.  The  conten- 
tion seems  to  be  that  the  notice  to  in- 
terested parties  is  insufficient  and 
the  manner  of  service  inadequate; 
that  it  is  not  the  usual  common-law 
process  contemplated  by  the  Consti- 
tution   in    cases    cognizable  at 
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common  law.  In  this  connection,  de- 
fendant, by  implication  at  least,  con- 
tends that  the  proceeding  is  an 
action  in  personam,  in  which  person* 
al  service  is  required  upon  all  inter- 
ested persons  residing  within  the 
state,  notwithstanding  the  foct  that 
the  act  itself  declares  the  proceeding 
to  be  an  action  in  rem.  Whether  or 
not  the  proceeding  is  in  personam  or 
in  rem  is,  perhaps,  a  question  upon 
which  the  authorities  differ.  We 
are  not  disposed  to  indulge  in  hair- 
splitting distinctions.  It  is  saffieient 
to  say  that  respectable  authority  can 
be  found  to  the  effect  that  the  state 
has  the  power,  for  the  purpose  of 
settling  and  quieting  title  to  real 
property  within  its  cio-4-,.ieti«B 
limits,  to  author-  tuie-»r»««e*- 
ize  proceedings  in  * 
the  nature  of  actions  in  rem,  and  I 
assume  it  would  be  difllcult  to  con- 
ceive of  a.  logical  reason  against  the 
exercise  of  such  authority.  In  Rob- 
inson V.  Kerrigan,  151  Cal.  40,  121 
Am.  St.  Rep.  90, 90  Pac.  129, 12  Ann. 
Gas.  829,  a  California  case  arising 
under  a  statute  similar  to  ours,  and 
in  which  the  same  questions  were 
raised,  the  court  (151  CaL  at  page 
46)  says:  "The  state  has  full  con- 
trol over  the  subject  of  the  mode  of 
transferring  and  establishing  titles 
to  property  within  its  timits.  F«r 
these  purposes  the  state  has  power 
to  provide  a  special  proceeding,  in 
the  nature  of  a  procee^g  in  rem,  to 
fix  the  status  of  the  land,  and  declare 
the  nature  of  the  titles  and  interests 
therein,  and  the  person  or  persons 
in  whom  such  titles  and  interests  are 
at  the  time  vested.  It  may  do-*hi8 
whenever  it  may  be  considered 
necessary,  or  likely  to  promote  the 
general  welfare." 

Concrete  application  of  that  do^ 
trine  was  made  in  the  case  referred 
to,  in  which  the  form  of  notice  and 
manner  of  service  were  snbstaatialiy 
similar  to  those  provided  in  the  Utah 
statute. 

Anothor  case  from  the  same  state 
enunciatuig  similar  doctrine  is  that 
of  Title  ft  D.  Restoration  Co.  t.  Ker- 
rigan,  160  Cal.  289,  8  L.R.A.(NJ5.) 
682,  119  Am.  St  R^  199,  88  Fee 
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366*  This  cue  arose  under  an  "Act 
to  Provide  for  the  Establishment 
and  Quieting  Title  to  Real  Property 
in  Case  of  the  Loss  and  Destruction 
of  Public  Records."  The  act  was  not 
modeled  upon  the  Torrens  Land 
Law,  but  the  form  of  notice  and 
manner  of  service  are  substantially 
the  same  as  those  complained  of 
bere,  and  the  objection  was  made 
that  it  violated  both  the  Federal  and 
state  Constitutions.  In  the  course 
sf  its  opinion,  the  court  (150  Cal.  at 
page  310)  says:  "While  it  is  true, 
IS  a  gen€a^  proposition,  that  an  ac- 
tion to  quiet  title  is  an  action  in 
iquity,  which  acts  upon  the  person, 
t  is  also  true  that  the  state  has  pow- 
£r  to  resrulate  the  tenure  of  immov- 
able property  within  its  limits,  the 
conditions  of  its  ownership,  and  the 
nodes  of  estabUshing  the  same, 
vhether  the  owner  be  citizen  or 
ttranger.  White  a  decree  quieting 
itle  is  not  in  rem,  strictly  speaking, 
t  fixes  and  settles  the  title  to  r^ 
istate,  and  to  that  extent  certainly 
Murtakes  of  the  nature  of  a  judg- 
nent  in  rem." 

In  State  ex  rel.  Douglas  v.  West- 
aU,  85  Minn.  437,  57  L.RJV.  297,  89 
km.  St.  Rep.  571,  89  N.  W.  175,  a 
f  imiesota  case  arising  under  an  act 
imihir  to  ourB,  and  in  which  the  ni>> 
ice  and  manner  of  service  are  sub- 
tantially  the  same,  the  court  had  oo- 
asion  to  deal  with  the  identical 
luestion  presented  in  the  instant 
ase.  The  court -(85  Minn,  at  page 
44)  says:  "It  is  now  the  settled 
octrine  of  this  court  that  the  dis- 
rict  courts  Off  this  state  may  be 
lothsd  with  full  power  to  inquire 
ito  cmd  condusiv^y  adjudicate  the 
tate  of  the  title  of  all  land  within 
heir  respective  jurisdictions,  after 
ctaal  notice  to  all  of  the  known 
ItiAaants  within  the  jurisdiction  of 
le  court,  and  constructive  notice,  by 
nblication  of  tKe  sununons,  to 
ther  persons  or  parties,  whether 
nown  or  unknown,  having  or  ap- 
earing  to  have  some  interest  in  or 
Aim  uiereto.  The  proceeding  pro- 
ided  for  by  the  act  in  question  is 
ich  a  one.  It  is  substantially  one  in 
sm,  the  subject-matter  of  which  is 
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the  state  of  the  title  of  land  within 
the  jurisdiction  of  the  court,  and  the 
provisions  of  thn  act  for  serving  the 
summons  and  giving  notice  of  the 
pendency  of  the  proceeding  are  full 
and  complete,  and  satisfy  both  the 
state  and  Federal  Constitutions.  To 
hold  otherwise  would  be  to  hold  that 
the  courts  of  this  state  cannot  in  any 
manner  acquire  jurisdiction  to  clear 
and  quiet  the  title  to  real  estate  by 
a  decree  binding  all  interests  and  all 
persons  or  parties,  known  or  un- 
known, for  the  provisions  of  this  act 
are  as  full  and  complete  as  to  giving 
notice  to  all  interested  parties  as  it 
is  .  .  .  possible  to  make  them. 
That  the  courts  of  this  state  have  ju- 
risdiction to  so  dear  and  quiet  title 
by  their  decrees  is  no  longer  an  open 
question  in  this  state."  (Citing 
many  cases.) 

We  see  no  escape  from  the  logic  of 
these  opinions.  To  the  writer  it 
seems  to  be  incontrovertible.  Even 
counsel  for  defendant  agrees  with 
the  fundamental  proposition  that 
the  state  has  "jurisdiction  over  all 
persons  and  property  within  its  ter- 
ritory, and  has  power  to  regulate  the 
manner  and  conditions  upon  which 
property  may  be  acquired,  enjoyed, 
and  transferred,"  but  says  "the  pow- 
esr  must  be  exercised  in  a  proper  and 
reasonaUe  manner."  He  contends 
that  the  taking  of  property  as  con- 
templated  by  the  Torrens  Act,  under 
the  rules  and  procedure  therein  laid 
down,  is  not  a  reasonable  exorcise  of 
power.  Counsel,  however,  fails  to 
state  or  point  out  to  the  court  what 
more  the  legislature  could  have  done, 
what  provision  it  could  have  added 
or  inserted  to  render  the  act  invul- 
nerable against  the  objections  raised 
as  to  its  constitutionality.  The  act 
provides  for  personal  service  upon 
residents  of  the  state,  not  under  dis- 
ability, who  are  made  known  to  the 
court  before  final  decree,  and  who 
can  be  reached  by  its  process.  The 
question  is.  How  can  a  resident  of 
the  state  who  is  unknown,  and  whose 
whereabouts  are  unknown,  be  per- 
sonally served  with  notice?  If  per- 
sonal service  in  such  cases  is  impos- 
sible, what  bett«r  method  can  be 
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adopted  than  that  provided  in  the 
act  as  notice  to  unknown  persona  and 
persons  beyond  the  jurisdiction  of 
the  court?  To  hold  that  personal 
service  must  be  made  upon  residents 
who  are  unknown  is  to  require  a  pal- 
pable impossibility.  To  hold  that 
unless  the  statute  provides  for  per- 
sonal service  in  such  cases  the  stat- 
ute is  unconstitutional  is  equivalent 
to  holding  that  any  law  modeled 
upon  the  Torrens  system,  no  matter 
what  its  safeguards  may  be,  is  im- 
possible under  the  American  system 
of  government.  Such,  however,  in 
effect,  is  the  holding  of  the  Ohio 
court  in  the  case  to  which  we  have 
referred.  I  apprehend  the  courts  as 
a  rule  in  this  country  will  be  very 
reluctant  in  arriving  at  any  such 
conclusion.  Such  a  conclusion,  from 
every  point  of  view,  is  incompatible 
with  the  power  and  dignity  of  a  sov- 
ereign state.  There  must  be  some- 
where lodged  in  the  state  the  power 
to  forever  settle  and  quiet  title  to 
land  within  its  territorial  limits. 
When  the  state  has  done  all  that  is 
witiiin  its  power  to  provide  process 
reasonably  well  calculated  to  give  no- 
tice to  interested  parties,  both  with- 
in and  without  the  state,  for  the  pur- 
pose of  settling  and  quieting  title  to 
^  ...  1.  .  lands  within  its  ter- 
""""     ritorial  limits,  to  say 

Ti^r^WJiiJ:  .1  that  such  process  is 
MtioH  to  «mi«t   in  violation  of  the 
*'  Constitution  is,  in 

effect,  to  deny  ttie  state  a  necessary 

sovereign  power. 

It  will  not  be  contended  that  stat- 
utes of  limitation  and  statutes  con- 
ferring title  by  adverse  possession 
are  unconstitutional,  notwithstand- 
ing they  may  deprive  a  person  of 
vested  rights  without  even  the  sem- 
blance of  judicial  proceeding.  Such 
statutes  are  denominated  statutes  of 
repose,  and  notwithstanding  their 
drastic  effect  they  are  considered  as 
necessary  and  expedient  for  the  gen- 
eral welfare. 

But  counsel  for  the  defendant,  in 
his  criticism  of  cases  upholding  the 
Torrens  system  and  statutes  analo- 
gous, in  his  brief  says :  "It  will  be 
noted,  and  it  is  a  significant  fact, 


that  in  almost  every  state  where  the 
.Torrens  Law  has  been  upheld  on  this 
ground,  there  has  been  some  emer- 
gency or  exigency  or  necessity  to 
which  the  court  has  turned  as  a  jus- 
tification for  the  exercise  of  the  pow- 
er of  the  state  in  this  way." 

Counsel  then  refers  to  the  statute 
of  Illinois,  and  the  case  of  Bertrand 
v.  Taylor,  87  111.  235,  which  referred 
to  the  destruction  of  records  by  the 
Chicago  fire  as  a  reason  for  «i^old- 
ing  the  act.  In  like  manner  counsel 
refers  to  the  San  Francisco  earth- 
quake, with  its  destructive  conse- 
quences, as  a  reason  why  the  court 
upheld  the  act.  It  is  not  an  unusual 
thing  for  a  court,  in  stating  its  rea- 
sons for  upholding  a  law,  to  point  to 
the  necessity  for  it  in  the  particular 
case,  and,  if  there  should  happen  to 
be  an  emergency  to  which  the  coiort 
can  refer,  it  is  quite  probable  that 
such  emergency  will  not  be  over- 
looked. It  does  not  follow,  however, 
that  because  the  court  refers  to  a 
particular  emergency  that  it  thereby 
makes  such  emergency  a  controUin? 
factor  in  deciding  the  case.  One  of 
the  very  cases  to  which  counsel  re- 
fers, Title  &  D.  Restoration  Co.  v. 
Kerrigan,  heretofore  cited,  ^hu- 
trates  the  point  we  are  attemptine 
to  make.  The  statute  under  review 
in  tliat  case  was  no  doubt  enacted 
primarily  as  a  relief  measure  in  con- 
sequence of  the  disastrous  earth- 
quake of  1906,  in  San  Krancisco, 
which  destroyed  the  public  records 
containing  evidences  of  title  to  land. 
In  determining  the  issues  raised  in 
that  case,  which  were  substantial!; 
the  same  as  in  the  present  case,  the 
court,  at  page  306  of  150  Cal.,.says: 
"It  is  also  matter  of  common  knowl- 
edge that  in  the  city  and  county  of 
San  Francisco,  at  least,  if  not  in 
other  counties,  the  disaster  of  April 
last  worked  so  great  a  destruction  of 
the  public  reconls  as  to  make  it  im- 
possible to  trace  any  title  with  com- 
pleteness or  certainty.  That  some 
provision  was  necessary  to  enable 
the  holders  and.  owners  of  real  estate 
in  this  city  to  secure  to  themselves 
such  evidence  of  title  as  would  en- 
able them  not  only  to  defend  tiieir 


Digitized  by  Google 


possession,  but  to  enjoy  and  exer- 
cise the  equally  important  right  of 
disposition,  is  clear.  These  eonsid' 
erations  are  suggested,  not  with  a 
•view  to  arguing  that  the  necessity 
for  some  act  of  this  kind  affords  any 
ground  for  disregarding  constttu- 
tional  provisums,  if  the  statute  be 
found  to  conflict  with  such  provi- 
sions, but  rather  as  a  guide  to  de- 
termine the  reai  scope  and  purpose 
of  the  act,  and  to  emphasize  the  rule, 
so  often  laid  dotvn  by  all  the  courts, 
that  in  passing  upon  the  constitu- 
tionality  of  an  act  of  the  legislatwe 
every  presumption  and  intendment 
in  favor  of  the  validity  of  the  enact- 
ment are  to  be  given  effect"  (Ital- 
ics ours.) 

This  states  the  proposition  in  a 
nutshell.  Besides  this,  since  when 
did  the  courts  of  this  country  be- 
come possessed  of  the  power  to  de- 
termhie  the  necessity  of  a  statute,  or 
want  of  necessity,  in  any  particular 
case,  and  make  that  the  controlling 
factor  in  deterinining  whether  or  not 
the  stafirte  was  unconstitutional? 
-•taevw  •!  ^ '  power  does  not 
•MMmttr  tor      belong  to  the  courts. 

It  is  forbidden 
grouqd»  upon  which  they  dare  net 
tread.  -  The  proposition  is  elemen- 
tary. Authorities  need  not  be  cited, 
but  see  Rio  Grande  Lumber  Co.  v. 
Darke,  50  Utah,  114,  1918A, 
1193, 167  Pac.  241. 

The  courts  of  tJalifomia  and  Min- 
nesota, are  not  the  only  ones  in  this 
counby'that  have  had  occasion  to 
pass  upon  the  Constitutionality  of 
the  principle  invMved  in  the  Torrens 
Law.  "The  Massachusetts  statutes, 
as  regards  the  form  of  notice  to  in- 
terested parties  and  manner  of  serv- 
ice, except  as  to  personal  service  on 
knowri'  interested  residents  of  the 
state;^  almost  identical  with  the 
corresponding  provision  of  the  Utah 
statute.  In  "^ler  v.  Judges  of  Ct.  of 
Registration,  175  Mass.  71 ,  51 
L.R.A.  433,  55  N.  E.  812,  the  very 
questions  presented  here  were  thor- 
oughly investigated,  and  determined 
in  favor  of  the  constitutionality  of 
the  law.  Mr.  Chief  Justice  Holmes 
delivered  the  opinion  of  the  court. 


5  CO.  V.  BRAMEL.  .  759 

l$t  Pao.  37S.) 

and,  after  stating  the  provisions  of 
the  statute  relating  to  notice,  said : 

"It  will  be  seen  that  the  notice  is 
required  to  name  all  persons  known 
to  have  an  adverse  interest,  and  this, 
of  course,  includes  any  adverse 
claim,  whether  admitted  or  denied, 
that  may  have  been  discovered  by 
the  examiner,  or  in  any  way  found 
to  exist.  Taking  this  into  account, 
we  should  construe  the  requirement 
in  §  21  concerning  the  application, 
as  calling  upon  the  applicant  to  men- 
tion not  merely  outstanding  inter- 
ests which  he  admits,  but  equally  all 
claims  of  interest  set  up,  although 
denied  by  him.  We  mention  this 
here  to  dispose  of  an  objection  of 
detail  urged  by  the  petitioner,  and 
we  pass  to  the  general  objection 
that,  however  construed,  the  mode  of 
notice  does  not  satisfy  the  Constitu- 
tion, either  as  to  persons  residing 
within  the  state  upon  whom  it  is  not 
served,  or  as  to  persons  resid^g  out 
of  the  state  and  not  named. 

"If  it  does  not  satisfy  the  Consti- 
tution, a  judicial  proceeding  to  clear 
titles  against  all  the  world  hardly  is 
possible;  for  the  very  meaning  of 
such  a  proceeding  is  to  get  rid  of  un- 
known as  well  as  knovm  claima— in- 
deed, certainty  against  the  unknown 
may  be  said  to  be  ite  chief  end — and 
unknown  claims  cannot  be  dealt 
with  by  personal  service  upon  the 
claimant.  It  seems  to  have  been  the 
impression  of  the  supreme  court  of 
Ohio,  in  the  case  most  relied  upon  by 
the  petitioner,  that  such  a  judicial 
proceeding  is  impossible  in  thia 
country.  State  ex  rel.  Monnett  v. 
Guilbert,  56  Ohio  St.  575,  629,  38 
L.R.A.  519,  60  Am.  St.  Rep.  756,  47 
N.  E.  551.  But  we  cannot  bring 
ourselves  to  doubt  that  the  Constitu- 
tions of  the  United  States  and  of 
Massachusetts,  at  least,  permit  it  as 
fully  as  did  the  common  law.  Pre- 
scription or  a  statute  of  limitations 
may  give  a  title  good  against  the 
world,  and  destroy  all  manner  of 
outstanding  claims,  without  any  no- 
tice or  judicial  proceeding  at  all. 
Time,  and  the  chance  which  it  gives 
the  owner  to  find  out  that  he  is  in 
danger  of  losing  rights,  are  due 
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process  of  law  in  that  case.  Wheeler 
V.  Jackson,  137  U.  S.  245,  258,  84 
L.  ed.  659.  664, 11  Sup.  Ct.  Rep.  76." 

Then  follows  a  lengthy  discussioD 
covering  ,  both  the  question  of  due 
process  and  whether  or  not  the  act 
confers  judicial  power  upon  minis* 
terial  officers,  which  was  one  of- the 
grounds  of  objection.  The  proceed- 
ing was  for  a  writ  of  prohibition  to 
prevent  the  judges  of  the  court  of 
registration  from  proceeding  under 
the  act.  The  statute  was  upheld  and 
the  petition  denied. 

The  supreme  judicial  court  of 
Massachusetts  upheld  the  statute  of 
that  state  upon  the  question  of  due 
process  against  objections  urged  as 
to  its  constitiitionality,  notwith- 
standing personal  service  upon 
known  residents  of  the  state  was  not 
required.  In  that  respect  the  proc- 
ess provided  by  the  Utah  statute  is 
more  complete  and  more  in  harmony 
with  the  process  known  at  common 
law  than  is  that  provided  by  the 
statute  of  Massachusetts.  The 
Massachusetts  court  of  last  resort  is, 
and  ever  has  been,  one  of  the  oldest, 
ablest,  and  most  learned  courts  in 
this  country.  It  is  a  court  of  re- 
markably high  standing,  and  is  not 
inclined  to  encourage  innovations. 
Its  decisions  are  usually  entitled  to 
great  respect,  especially  on  questions 
involving  constitutional  law.  Mr. 
Justice  Loring  filed  a  dissenting 
opinion.  This  opinion,  although  dis- 
senting from  the  views  of  the  major- 
ity of  the  court,  is  one  of  the  most 
learned  and  entertaining  opinions  of 
any  we  have  read  in  the  progress  of 
our  investigation.  It  is  well  worth 
careful  consideration  by  anyone  de- 
siring a  thorough  understanding  of 
both  sides  of  this  interesting  ques- 
tion. Nevertheless,  it  is  only  a  dis- 
senting opinion,  and  therefore  enti- 
tled to  but  little  weight  in  determin- 
ing the  law  as  it  exists  at  the  present 
time  in  the  several  jurisdictions  of 
the  country.  This  is  a  country  in 
which  majori^  rule  is  the  chief  cor- 
nerstone of  our  political  institutions. 
The  principle  applies  to  the  decisions 
of  our  courts  of  last  resort  the  same 
as  it  does  to  the  ultimate  conclusions 
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of  other  departments  of  the  gonrn. 
ment,  where  the  determination  of 
questions  is  confided  to  the  indfr 
ment  of  more  than  one. 

It  is  true  that  this  court  is  not 
absolutely  bound  by  either  tlu  TD»r 
jority  or  unanimous  opinion  of  tiie 
court  of  a  sister  state ;  neither  would 
it  be  bound  by  the  unanimous  opin- 
ion of  the  courts  of  all  the  stato. 
But  it  will  not  be  denied  that  if  the 
court  in  any  given  case  can  ascertain 
with  reasonable  certainty  the  pre- 
ponderance of  judicial  opinion  open 
the  particular  questions  involved, 
and  will  adopt  that  as  its  guide,  it 
will  not  ordinarily  go  far  astray  in 
arriving  at  a  correct  conclusion. 

There  is  an  opinion  from  another 
jurisdiction  not  heretofore  consid- 
ei«d.  The  first  state  to  adopt  the 
Torrens  system  of  registration  was 
Illinois.  Its  first  act,  passed  iu  1895, 
was  declared  unconstitutional  in 
People  ex  rel.  Kern  v.  Chase,  IBS  ID. 
527,  36  L.R.A.  105,  46  N.  E.  454 
The  objection  was  that  the  statute 
attempted  to  confer  judicial  power 
on  l^e  registrar,  in  violation  of  the 
state  Constitution.  After  the  deci- 
sion in  the  Chase  Case  a  second  stat- 
ute was  enacted,  intended  to  obviate 
the  objection  raised  against  the.  first 
The  constitutionality  of  the  new 
statute  was  assailed  in  People  ex  reL 
Deneen  v.  Simon,  176  111.  165,  44 
L.RJ^.  801,  68  Am.  St.  Bep.  175, 52 
N.  E.  910,  The  same  objection.wai 
made  as  was  made  in  the  Chase  Case, 

and  in  addition  thereto  it  was  con- 
tended that  the  act  permitted  the 
taking  of  property  without  due  proc- 
ess of  Uw.  The  process  provided 
for  bringing  interested  parties  be- 
fore the  court  is  very  simiUr  to  that 
provided  in  the  Utah  statute.  In 
passing  upon  this  objection  the  court 
said:  "The  second  point  insisted 
upon  in  the  argument  is  that  the  pro- 
visions of  the  act  permit  the  taking 
of  private  property  without  *dne 
process  of  law.'  In  the  initial  regia- 
tration  the  provisions  are  for  an  ap- 
plication to  a  court  of  chancety,  and 
that  1^6  fee  must  be  first  registered. 
To  this  application  the  following 
persons  are  to  be  made  de&ndants: 
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Ths  oeenpurt,  if  the  land  is  occupied 
by  ttay  other  peraon  than  tiie  appli- 
cant; the  holdur  of  any  Hen  or  en- 
cuiid)rance;  other  persons  having 
any  estate  or  daiminsr  any  interest 
in  the  land,  in  law  or  in  equi^,  in 
possession,  remainder,  reversion,  or 
ea^eetaney.  §  11.  All  other  per- 
sons are  to  be  made  parties  defend- 
ant by  the  name  and  designation  of 
'sll  ivhom  it  may  concern.'  §  16. 
SummoBB  is  -to  issucagainst  all  per- 
sons mentioned  as  defendants,  and 
is  to  be  served  as  in  other  cases  in 
chancery.  Notice  is  also  to  be  pub^ 
lished  KnA  mailed  to  sueh  defendants 
rabstantially  as  in  other  chancery 
casas»  and  the  court  may  direct  for- 
thtt  notice  to  be  given.  §§  .19-21. 
Upon-  a^  faflnre  to  answer,  default 
may  be  entered,  and  upon  the  hear- 
ing a  decree  entered  finding  in  whom 
the  title  is  vested,  and  declaring  the 
same  snbject  to  such  liens,  encum- 
brances, trusts,  or  interests,  if  any, 
as  are  fdiown  to  exist,  and  directing 
the  registiation  to  be  made,  §§  ^ 
26.  TiM  exeeptioo  taken  to  uiese 
provisions  is  that  they  authorize 
jodgnmt  to  be-taken  against  a  resi- 
dent of  the  state  upon  mere  con- 
structive service.  It  is  certainly 
fundamental  that  no  man  shall  be 
condemned  unheard  or  without  no^ 
tice.  While  a  substituted  service  is 
permitted  in  smne  instances,  partic- 
ularly in  case  of  nraresidents,  this 
is  because  of  .ike  necessities  of  the 
case.  The  act  does  contemplate,  in 
some  contingencies  at  least,  actual 
persona]  service,  and  the  general  law 
provides  for  publication  as  to  un- 
known 0¥mers  and  persons  in  inter- 
est and  nonresidents.  An  applicant 
nuty  inroceed  in  this  way,  and  in 
sbict  accordance  with  the  aict  obtain 
a  decree  or  finding  as  to  his -title 
which  will  be  binding  beyond  all 
question,  so  that  even  if  the  proper 
construction  of  the  provision  were 
that  it  attempted  to  authorize  judg- 
ment against  a  resident  notified  only 
by  publication,  yet  the  law  can  be 
given  practical  effect,  in  vrhidt  event 
only  the  particular  inrovision  would 
fail,  and  not  the  whole  law." 
It  thus  appears  the  Illinois  eourt 
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Upon  the  question  of  due  process — 
that  is,  the  form  of  notice  and  the 
manner  of  service — upheld  the  act 
with  some  reservation.  It  did  not 
sustain  it  to  the  full  extent  as  did  the 
courts  of  California,  Massachusetts, 
and  Minnesota,  but  it  held  that  the 
law  could  be  given  practical  effect 
even  though  some  particular  provi- 
sion might  fail. 

As  far  as  we  have  been  able  to  as- 
certain, we  have  now  bri^y  consid- 
ered all  the  cases  arising  under 
statutes  adopting  the  Torrens  sys- 
tem, which  tend  to  show  the  present 
etate  of  judicial  opinion.  As  sug- 
gested near  the  beginning,  we  have 
yet  to  make  comparison  between  the 
Ohio  Torrens  Act  and  the  Utah  stat- 
ute, for  the  purpose  of  determining 
tiie  difference  between  the*  two  as  it 
relates  to  tiie  question  of  due  proc- 
ess. We  do  this  because  the  case  of 
State  ex  rel.  Monnett  v.  Guilbert, 
supra,  which  declared  the  Ohio  stat- 
ute to  be  unconstitutional,  is  appar- 
ently the  only  case  relied  on  by  de- 
taidant.  That  decision  appears  to 
stand  singly  and  alone  on  that  side 
of  the  question,  except  as  it  is  par- 
tially supported  by  the  Illinois  case 
to  which  we  have  referred. 
-  The  statute  of  Ohio  provides  that 
the  application  must*contain  an  ac- 
curate description  of  the  land,  and, 
among  other  things,  the  full  name 
and  postoflke  address  of  the  person 
owning  the  adjoining  property,  the 
full  name  and  address  of  the  persons 
occupying  the  property  to  be  regis- 
tered, the  kind  and  nature  of  the  es- 
tate, with  the  full  name  and  address 
of  the  persons  holding  such  estates. 
The  application  shall  contain  such 
further  statements  as  the  act  may 
require,  or  as  may  be  required  by 
the  court.  On  the  question  of  notice 
to  interested  parties  after  the  appli- 
cation is  filed,  the  statute  provides, 
in  effect,  that  notice  shall  be  given 
by  publication  in  some  newspaper  of 
general  circulation  in  the  county  for 
the  period  of  four  consecutive 
Weeks,  to  all  whom  it  may  concern. 
The  notice  shall  state  the  name  of 
the  apidicant,  a  description  of  the 
land,  the  time  fixed  for  the  hearing. 
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And  notice  that  if  the  party  has  any 
claim  or  interest  in  or  lien  upon  said 
land,  or  knows  of  any  reason  why 
such  land  should  not  be  reiristered, 
•or  wishes  to  file  objection  thereto,  he 
is  required  to  appear  and  assert  his 
claim,  etc.,  or  the  said  lands  will  be 
ordered  regristered.  The .  publisher 
shall  file  with  the  court  as  many 
copies  of  the  notice  as  the  court  may 
require  for  service,  and  the  court 
shall  require  the  applicant  or  some 
ether  competent  person  to  serve  each 
person  named  in  the  application  re- 
siding within  the  counly  with  a  copy 
«f  said  notice.  And  persons  resid- 
ing without  the  county  must  be 
served  by  sending  a  copy  by  mail. 
ProcKf  of  service  is  substantially  the 
«ame  as  required  by  the,  Utah  stat- 
ute. Such  is  the  character  of  proo- 
«8S  and  the  mode  and  manner  pro- 
vided in  the  Ohio  law  for  bringing 
parties  interested  before  the  court. 

The  Utah  statute,  as  we  have  seen, 
requires  (1)  a  notice  of  lis  pendens 
filed  with  the  petition ;  (2)  notice 
shall  be  published  in  the  same  man- 
ner and  with  the  same  effect  as  the 
other  proceedings  in  rem,  and  shall 
be  addressed  to  all  persons  named  in 
the  report  of  the  examiners  and  "to 
all  whom  it  may  concern;"  (3)  the 
notice  shall  Be  published  in  the 
county  where  the  land  lies,  and  a 
copy  of  the  order  of  publication  shall 
be  mailed  by  registered  letter,  de- 
manding a  return,  to  every  inter- 
ested party  named  in  the  petition  or 
in  the  report  of  the  examiner,  whose 
address  is  given  or  known;  (4)  an 
attested  copy  of  the  order  must  be 
posted  in  a  conspicuous  place  on  each 
parcel  of  tiie  land ;  (5)  such  personal 
service  as  is  required  in  equitable  ac- 
tions must  also  be  given  to  residents 
of  the  state,  not  under  disability, 
who  are  made  known  to  the  court  at 
any  time  before  final  decree,  unless 
tb»  service  is  waived ;  (6)  the  court 
may  cause  other  or  further  notice  to 
be  given  in  such  manner  and  to  such 
persons  as  it  may  deem  proper. 

It  requires  no  extended  argument 
to  demonstrate  the  fact  that  ihe  Ohio 
statute  might  well  be  declared  un- 
constitutional on  the  questicHi  of  due 
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process,  while  the  statute  of  Utah  as 
to  the  same  question  might  be  ntduld 
and  sustained.  The  Ohio  statute 
made  no  attempt  whatever  to  provide 
for  personal  service  on  residents 
of  tike  state  except  those  within 
the  county  where  the  land  is  sit- 
uated. It  mentions  no  names  of  par- 
ties interested,  but  is  addressed  gen- 
erally "to  all  whom  it  may  concern." 
It  makes  no  provision  for  posting 
notice  on  the  land,  nor  does  it  pro- 
vide that  the  court  may  direct  other 
or  further  notice  in  such  manner  and 
to  such  persons  as  it  may  deem 
proper.  We  do  not  consider  the 
Ohio  case  as  authority  in  any  sense 
persuasive  on  the  question  presented 
for  determination. 

As  we  understand  the  question, 
the  real  point  of  the  objection  is  that 
personal  service  is  not  required  on 
all  residents  of  the  state;  that  if 
residence  in  the  state  is  not  made 
known  to  the  court  before  final  de- 
cree, then  such  persons  are  placed  in 
the  same  category  as  nonre^dents  of 
the  state,  and  need  only  be  served  by 
publication. 

In  this  connection  it  is  pertinent 
to  su^i^  that  service  by  publica- 
tion upon  unknown  parties,  whether 
in  the  state  or  mthout,  has  been  pro- 
vided for  and  recognized  by  the  stat- 
utes of  this  jurisdiction  since  loag 
before  the  state  was  admitted  into 
the  Union.  Utah  Gomp.  Laws  1888, 
§  3210;  Utah  Rev.  Stat.  1898. 
§  2961 ;  Utah  Oomp.  Laws  1907.  § 
2951;  Utah  Comp.  Laws  1917.  § 
6561.  The  sections  referred  to  all 
provide  for  publication  of  sununons 
to  unknown  persons  within  or  with- 
out the  state,  under  the  circum- 
stances therein  stated,  and,  as  far  as 
the  writer's  information  extends, 
their  constitutionality  has  never 
been  questioned.  This  is  not  in- 
tended as  a  conclusive  reason  why 
the  act  in  question  should  be  upheld. 
The  purpose  of  the  act  is  to  bind  the 
whole  world,  and  settie  forever  the 
titie  to  the  land  against  any  and  all 
persons  whomsoever.  For  this  rea- 
son it  may  be  contended  that  the 
consequences  are  more  drastic  and 
more  far-reaching  than  mi^t  neces- 
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sarUy  result  the  (^ration  of 
the  statutes  to  which  we  have  re- 
feired.  In  answer  to  this  supposed 
contention,  it  is  pertinent  to  remark 
that  the  statutes  referred  to  were  in- 
tended to  have  the  same  conclusive 
^ect  as  to  unknown  parties  as  does 
the  statute  under  which  the  present 
proceeding  was  commenced.  The 
sections  cited  in  all  the  compilations 
and  revisions  above  referred  to 
conclude  as  follows :  "After  the  com- 
pletion of  service  by  such  publica-> 
tion,  the  court  shall  have  jurisdic- 
tion of  such  persons,  and  any  judg- 
ment or  decree  rendered  in  the  ac- 
tion shall  apply  to  and  conclude  such 
persons  with  respect  to  such  interest 
in  Ihe  subject-matter  of  the  action." 

So  that  it  must  be  conceded,  if  the 
Bo-called  Torrens  Act  of  Utah  is  un- 
constitutional in  attempting  to  serve 
unlmown  residents  of  the  state  by 
publication  only,  that  we  have  been 
handing  down  from  compilation  to 
compilation  of  our  statutes  for  more 
than  a  quarter  of  a  century  a  statute 
tiiat  is  unconstitutional,  and  one  in 
which  the  constitutionality  has  never 
been  questioned.  If  the  law  under 
review  is  unconstitutional,  the  sec* 
tion  referred  to  in  the  present  com- 
pilation is  unconstitutional,  the 
knowledge  of  which  tends  to  empha- 
size the  grave  importance  of  the 
question  we  are  called  upon  to  de- 
cide. 

The  only  substantial  reason  that 
we  can  give  for  the  justification  of 
constructive  service  on  nonresidents 
of  the  state  outside  the  jurisdiction 
of  the  court  is  because  it  is  the  only 
way  in  which  service  can  be  made. 
The  same  reason  can  be  invoked  in 
case  of  a  resident  of  the  state  who  is 
unknown,  and  whose  whereabouts 
are  unknown,  and  who  nevertheless 
may  be  in  being  and  interested  in 
the  subject-matter  of  the  suit. 

Amdt  V.  Griggs.  134  U.  S.  316. 
S3  L.  ed.  918, 10  Sup.  Ct.  Rep.  557.  a 
case  arising  under  a  statute  of  Ne- 
bradca  enacted  for  the  purpose  of 
quieting  title  to  lands  within  the 
state,  contains  an  interesting  discus- 
sion as  to  the  power  of  a  sovereign 
state  to  provide  special  proceedings 
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for  quieting  title  to  land  within  its 
limits.  It  is  true  that  case  relates  to 
service  upon  nonresidents  by  publi- 
cation, but  if  we  are  right  in  our  con- 
tentions that  the  same  reasons  exist 
for  similar  service  on  a  resident  who 
is  unknown  and  whose  residence  is 
unknown,  especially  in  an  action  to 
settle  and  quiet  title  to  land,  then 
the  case  of  Amdt  v.  Gris^  is  perti- 
nent to  the  case  at  bar. 

In  that  case  the'  statute  of  Ne- 
braska provided  a  special  proceeding 
for  the  quieting  of  title  to  land  with- 
in the  state,  and,  among  other 
things,  provided  for  service  upon 
nonresidents  by  publication.  It  .was 
contended  by  counsel  who  invoked 
the  Constitution  against  the  suf- 
ficiency of  the  service  that  an  "ac- 
tion to  quiet  titie  is  a  suit  in  equity ; 
that  equity  acts  upon  the  person; 
and  that  the  person  is  not  brought 
into  court  by  service  by  publication 
alone."  In  response  to  this  conten- 
tion Mr.  Justice  Brewer,  speaking 
for  the  court,  said:  "While  these 
propositions  are  doubtless  correct  as 
statements  of  the  general  rules  re- 
specting bills  to  quiet  title  and  pro- 
ceedings in  courts  of  equity,  th^  are 
not  applicable  or  controlling  here. 
The  question  is  not  what  a  court  of 
equity,  by  virtue  of  its  general  pow- 
ers and  in  the  absence  of  a  statute, 
might  do,  but  it  is,  What  jurisdic- 
tion has  a  state  over  titles  to  real  es- 
tate within  its  limits,  and  what  ju- 
risdiction may  it  give  by  statute  to 
its  own  courts  to  determine  the 
validity  and  extent  of  the  claims  of 
nonresidents  to  such  real  estate?  If 
a  state  has  no  power  to  bring  a  non- 
resident into  its  courts  for  any  pur- 
poses by  publication,  it  is  impotent 
to  perfect  the  titles  of  real  estate 
within  its  limits,  held  by  its  own 
citizens ;  and  a  cloud  cast  upon  such 
title  by  a  claim  of  a  nonresident  will 
remain  for  all  time  a  cloud,  unless 
such  nonresident  shall  voluntarily 
come  into  its  courts  for  tiie  purpose 
of  having  it  adjudicated.  But  no  such 
imperfections  attend  the  sovereignty 
of  the  state.  It  has  control  over  prop- 
erty within  its  limits ;  and  the  condi- 
tion of  ownership  of  real  estate  there- 


Digiiized  by  Google 


764  AMERICAN  LAW  RE 

in,  whether  tiie  owner  be  stranger 
or  dtizen,  is  subjection  to  its  rules 
concerning  the  holding^  the  trans- 
fer,  liability  to  obligations,  private 
or  public,  and  the  modes  of  estab- 
lishing titles  thereto.  It  cannot  bring 
the  person  of  a  nonresident  within 
its  limits, — its  process  goes  not  out 
beyond  its  borders, — but  it  may  de- 
termine the  extent  of  his  title  to 
real  estate  within  its  limits,  and,  for 
the  purpose  of  such  determination, 
may  provide  any  reasonable  methods 
of  imparting  notice.  The  well-being 
of  every  community  requires  that  the 
title  of  real  estate  therein  shall  be 
secure,  and  that  there  be  convenient 
and  certain  methods  of  determining 
any  unsettled  questions  respecting 
it.  The  duty  of  accomplishing  this 
is  local  in  its  nature;  it  is  not  a  mat- 
ter of  national  concern  or  vested  in 
the  genersd  government;  it  remains 
with  the  state;  and,  as  this  duty  is 
one  of  the  state,  the  manner  of  dis- 
charging it  must  be  determined  by 
the  state,  and  no  proceeding  which  it 
provides  can  be  declared  invalid,  un- 
less in  conflict  with  some  special  in- 
hibitions of  the  Constitution,  or 
against  natural  justice." 

Hamilton  v.  Brown,  161  U.  S.  256, 
40  L.  ed.  691,  16  Sup.  Ct.  Rep.  585, 
in  my  opinion,  is  more  in  point.  That 
case  arose  under  a  statute  of  Texas 
providing  for  the  escheat  of  lands 
of  one  who  dies  seised  of  real  estate, 
leaving  no  heirs,  etc  The  act  re- 
quired notice  to  aJl  persons  named  in 
the  petition  and  to  "all  persons  in- 
terested in  the  estate."  This  notice 
was  to  be  published  four  weeks  in  a 
newspaper  published  within  the 
state.  In  this  proceeding  judgment 
of  escheat  was  entered,  and  the  prop- 
erty sold  as  the  statute  provided. 
Years  afterward,  appellants,  as 
heirs  of  the  deceased  owner,  brought 
an  action  to  recover  the  property 
from  defendants,  who  were  in  pos- 
session under  the  escheat  proceed- 
ings. Defendants  answered  and  set 
up  as  a  defense  the  escheat  proceed- 
ings, including  the  form  of  notice 
and  manner  of  service.  Plaintiffs 
demurred  to  the  answer  and  the  de- 
murrer was  overruled.  Plaintiffs 
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appealed.  Mr.  Justice  Gray  deliv- 
ered the  opinion  of  the  court,  in  the 
course  of  which  he  said :  "The  pu^ 
pose  for  which  proceedings  of  tliis 
character  are  instituted  is  to  have  a 
judicial  declaration,  in  the  form  of  a 
solemn  judgment  made  by  a  court 
having  jurisdiction  of  the  subjed^ 
matter,  and  of  the  persons  in  inters 
est  in  so  far  as  publication  can  give 
it,  that  the  facts  exist  which,  under 
the  law,  cast  title  upon  the  state  to 
property  which,  at  some  former  time 
(in  case  of  lands) ,  it  had  clothed  a 
person  with."  On  the  same  page  the 
court  said :  "The  proceeding,  vrtiile 
not  strictly  a  proceeding  in  rem, 
has  many  of  its  characteristics;  yet 
the  statute  does  not  direct  a  seizuR 
of  the  thing,  which,  in  some  cues, 
has  been  held  to  support  a  judgment 
Btrictly  in  rem." 

Finally,  on  pages  27*  and  275  of 
161  U.  S.,  the  court  says:  "It  was 
within  the  power  of  the  legislature 
of  Texas  to  provide  for  determining 
and  quieting  the  title  to  real  estate 
within  the  limits  of  the  state  and 
within  the  jurisdiction  of  the  court, 
after  actual  notice  to  all  knows 
claimants,  and  notice  hy  pMieatu* 
to  aU  other  persons."   (Italics  ours.) 

We  can  conceive  of  no  logical  rea- 
son why  a  sovereign  state  claiming 
title  to  lands  by  escheat  should  have 
its  title  determined  and  quieted  a 
proceeding  in  court  requiring  co^ 
sfructive  service  only  on  residantsof 
the  state,  and  at  the  same  time  t» 
state  be  powerless  to  provide  a  sim- 
ilar mode  of  service  in  other  action* 
to  quiet  title.  As  I  read  the  consfr 
tutional  provisions  relied  on  by  the 
defendant,  they  make  no  exception 
in  favor  of  a  state.  The  state  can  n« 
more  disregard  the  requirements  of 
due  process,  when  seeking  to  quiet 
its  own  title  to  land  as  against  a  pos- 
sible owner,  than  it  can  in  the  pro- 
cedure adopted  for  quieting  title  as 
between  individuals.  When  the 
Constitution  declares  that  no  person 
shall  be  deprived  of  property  witit- 
-out  due  process  of  law,  there  is  no 
exception  to  the  inhibition;  nor  is 
there  any  immunity  in  favor  of  tbc 
state  on  account  of  its  proprietary 
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(_  Utah, 

iterest  in  the  subject-matter  of  the 

roceeding. 

For  the  f  oregoingr  reasons  we  are 
idined  to  the  opinion  that  the  act 
1  question  is  not  obnoxious  to  either 
lie  state  or  Federal  Constitutions, 
» far  as  the  form  of  notice  and  man- 
er  of  service  are  concerned. 

Another  objection  raised  by  the 
emurrer  in  this  case  is  that  the  act 
ttonpts  to  confer  judicial  authority 
a  the'  several  county  clerks  of  the 
tate  as  ex  officio  registrars  of  title 
1  violation  of  §  1  of  article  6  of  the 
■jite  Constitution.  There  is  no 
lerit  in-  this  contention.  The  act 
pecifically  provides  that  "registrars 
f  title  and  their  deputies  shall  be 
uthorized  and  required,  under  the 
Irection  of  their  respective  courts" 
settinir  oat  the  duties  to  be  per- 
irmed) .  It  then  provides  that  they 
^.rerri-.       ^^^^  "generally  pOT- 

MmlMJ  vmrer  fonU  SUCfa  othor 
<d.rl».  j^g^g    ^    ^.jjg  ^^^^ 

lay  prescribe."  Comp.  Laws  1917, 
4934.  Their  duties  in  every  respect 
iem  to  be  merely  ministerial.  No 
:tempt  is  made  to  clothe  them  with 
idiciai  power. 

The  writer  is  of  the  opinion  that 
le  objections  raised  by  the  de- 
jurrer  have  not  been  sustained.  The 
rt  in  some  respects  is  not  as 
itisfactory  as  it  might  be  made, 
ithout  in'  any  manner  impair- 
ig  its  efficiency.  The  court  is 
ithorized,  after  the  expiration  of 
Iteea  days  &om  the  publication 
id  posting  of  the  order,  to  set  the 
«e  down  for  hearing.  It  is  further 
t>vided  that  at  such  time  the  court 
ay  proceed  to  take  such  action  as 
ay  be  proper  upon  the  evidence  he- 
re it.   If  that  should  be  construed 

mean  that  at  that  time  the  court 
ay  enter  its  decree  of  confirmation 
td  registration,  it  seems  to  the 
urt  t£^  time  is  exceedingly  short, 
ost  of  the  states  whose  statutes  we 
ive  examined  allow  a  longer  period 

time.  This,  however,  is  a  matter 
r  the  legislature,  and  we  have  no 
lubt  it  will  receive  such  considera- 
Hk  as  it  deserves. 
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There  appears,  however,  to  have 
been  an  honest  attempt  on  the  part 
of  the  legislature  to  safeguard  the 
interests  of  all  persons  concerned. 
An  assurance  fund  is  provided  by 
the  act  for  the  purpose  of  indemnify- 
ing those  who  had  no  actual  notic.e 
of  registration.  Utah  Comp.  Laws 
1917,  §  5002^  provides  that  such  per- 
sons, within  two  years  from  the  time 
the  right  of  action  accrued,  may  in- 
stitute stilt  and  recover  such  dam- 
ages as  they  may  have  sustained. 
The  measure  of  damages  is  the  value 
of  the  property  at  the  time  the  right 
to  bring  such  action  first  accrued. 
So  that  in  any  event  the  act  cannot 
result  in  serious  hardship,  even  if 
there  is  an  occasional  instance  in 
wliich  actual  notice  was  not  received 
by  the  owner  of  the  property.  Our 
own  opinion  is,  if  the  court  carefully 
exercises  the  cautionary  powers  con- 
ferred upon  it  by  the  act  in  regard 
to  notice  and  proof,  the  instances  in 
which  persons  may  be  deprived  of 
their  property  for  want  of  actual  no- 
tice will  be  exceedingly  rare. 

The  application  for  peremptory 
writ  is  allowed. 

Corfman,  Ch.  J.,  and  Weber  and 
Gideon,  JJ.,  concur. 

Frick,  J.,  concurring: 

I  concur  in  the  conclusions 
reached  by  Mr.  Justice  Thurman.  I 
feel  constrained  to  add,  however,  that 
notwithstanding  the  veiy  clear,  logi- 
cal, and  convincing  opinion  of  my 
associate,  there  are  some  provisions 
of  the  act  which  are  not  involved  in 
this  proceeding,  and  are  not  re- 
ferred to  by  Mr.  Justice  Thurman  in 
his  opinion,  which,  to  my  mind,  nev- 
ertheless, will  be  foimd  difficult  to 
harmonize  with  some  of  the  provi- 
sions of  our  Constitution.  Upon 
those  questions  I  withhold  my  judg- 
ment until  they  shall  be  presented  in 
some  concrete  case.  The  questions 
to  which  I  refer,  and  upon  which  I 
withhold  my  judgment,  are  found  in 
§§  33,  39,  61,  and  64  of  the  original 
act,  being  chapter  28,  Utah  Laws 
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1917,  and  which  correspond  to  Utah 
Comp.  Laws  1917,  §§  4952,  4968, 
4980,  and  4983.  While  there  jnay 
be  one  or  two  other  sections  which 
are  doubtful,  it  is  not  necessary  to 
refer  to  them  specifically  at  this 
time. 


MOZE. 

The  constitutioiiality  of  tiie  pmi- 
sions  of  the  "Torrens  Law"  fpr  con- 
structive notice  is  the  subject  of  the 
annotation  following  Drake  t.  fum, 
post,  772. 


ANNE  DRAKE  et  al. 

V. 

JOHN  A.  FRAZER,  Appt. 
SebraOea  Supreme  Court— Septemher  87,  1990, 
(Drake  v.  Fraser.  —  Neb.  — ,  179  N.  W.  398.) 

Real  property  —  Torrens  Act  —  effect  on  persons  unknown. 

1.  Proceedings  under  the  Torrens  Act  (Laws  1915,  chap.  225)  are 
quasi  in  rem,  and  the  constructive  notice  provided  is  binding  upon  non- 
residents and  upon  unknown  persons  and  persons  whose  residence  is 
unknown  and  cannot  with  due  diligence  be  learned,  and  such  service  con- 
stitutes "due  process  of  law,"  as  that  term  is  used  in  the  Federal  and  state 
Constitutions. 

[See  note  on  this  question  beginning  on  page  772.] 


—  concluirion  of  contingent  remain- 
ders. 

2.  Where,  by  the  provisions  of  a 
will,  contingent  remainders  are  creat- 
ed, and  a  proceeding  is  brought,  under 
the  Torrens  Law,  to  adjudicate  the 
question  of  the  rights  of  the  contin- 
grat  remaindermen,  some  of  whom 
are  living  and  some  of  whom  may  yet 
be  bom,  held  that,  where  the  living 
persons  are  made  parties  tp  the  suit 
and  are  brought  in  by  notice  provided 
by  the  statute,  and  where  the  protec- 
tion of  their  interests  depends  upon 
the  identical  questions  as  the  interests 
of  the  unborn  remaindermen,  so  that 
they  have  the  same  incentive  to  defend 
as  the  unborn  rmaindermen  would 
have  had  if  in  being,  the  representa- 
tion of  the  living  parties  is  a  virtual 
representation  of  the  interests  of 
those  yet  unborn,  and  the  court  has 

Headnotes  by  Flansbubg,  J. 


jurisdiction  to  determine  the  interests 
of  all  contingent  remaindermen. 
[See  23  R.  C.  L.  583  et  seq.] 

—  judicial  powers. 

3.  Provisions  of  the  statute  impos- 
ing duties  upon  the  registrar,  asder 
the  Torrens  Law,  held  not  to  bestow 
upon  him  judicial  powers,  in  vi<datioD 
of  the  Constitution. 

[See  23  R.  C.  L.  275.] 

—  denial  of  affirmative  relief. 

4.  Defendants,  in  a  registration  pro- 
ceeding under  this  law,  are  not  denied 
the  right  to  affirmative  relief,  and. 
were  such  right  denied,  the  act  of  the 
legislature  would  not  be  rendered  un- 
constitutional on  that  ground,  aa  the 
state  may  control  the  manner  in  which 
remedies  shall  be  allowed  in  its 
courts. 

Constitutional  law  —  Torrens  Act  — 
additional  duties. 

5.  The  act  is  not  unconstitatiflnal 
by  reason  of  conferring  adcUtionsl  da* 
ties  upon  the  register  of  deeds. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  York 
County  (Corcoran,  J.)  in  favor  of  plaintiffs  in  an  action  brought  to  compd 
specific  performance  of  a  contract  for  the  sale  of  land.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  HcKillip  A  Barth,  for  ap- 
cllant: 

The  uhbom  children  of  the  children 
if  the  testator,  John  A.  Boon,  wte  not 
lound  by  the  decree  entered  herein, 
or  the  reason  that  no  service  was  bad 
poQ  tiiem. 

Fox  V.  Fee,  24  App.  Div.  314,  49 
I  Y.  Supp.  292;  Thompson  t.  Adam, 
06  111.  662.  69  N.  E.  1;  Gavin  t.  Cut- 
in,  171  111.  640,  40  hJRJi.  776,  49  N.  E. 
2S;  Williams  v.  Hassell,  74  N.  C.  434; 
>owney  v.  Seib,  186  N.  Y.  427,  8 
JLA.(N.S.)  49, 113  Am.  St  Kep.  926, 
8  N.  E.  66. 

The  said  Torrens  Act  is  unconstitu- 
lonal  and  void. 

avil  Rights  Cases,  109  U.  S.  3,  27 
..  ed.  836,  3  Sup.  Ct.  Rep.  18;  Den  ex 
em.  Hurray  v.  Hoboken  Idnd  & 

Sirov.  Co.  18  How.  276, 16  L.  ed.  374; 
en  V.  Armstrong,  16  Iowa,  608; 
brine's  Appeal,  16  Fa.  256,  66  Am. 
tec.  499;  Hoke  v.  Henderson,  16  N.  C. 
4  Dev.  L.)  15,  26  Am.  Dec  677;  Tay- 
nr  V.  Porter,  4  Hill,  146,  40  Am.  Dec. 
74;  Pennoyer  v.  Neff,  96  U.  S.  714,  24 
>.  ed.  566;  Hurtado  v.  California.  110 
r.  S.  616,  28  L.  ed.  232,  4  Sup.  Ct.  Rep. 
11,  292;  State  ex  rel.  Monnett  v.  Gail- 
ert,  56  Ohio  St.  575,  38  L.R.A.  519,  60 
m.  St.  Rep.  766,  47  N.  E.  551 ;  Brown 
.  Levee  CtMurs.  60  Miss.  468;  Bard- 
ell  v.  Collins  (Bardwell  v.  Ander- 
>n)  44  Minn.  97,  9  L.R.A.  152,  20 
m.  St.  Rep.  547,  46  N.  W.  815;  6  Am. 
Eng.  Enc.  Law,  43;  Tyler  v.  Judges 
f  Court  of  Registration,  175  Mass. 
I,  51  L.R.A.  438,  55  N.  E.  812;  Cooley, 
onst.  Lim.  5th  ed.  366,  366,  499,  500; 
hepherd  v.  Ware,  46  Minn.  174,  24 
m.  St.  Rep.  212,  48  N.  W.  773;  Hart 
.  Sansom,  110  U.  S.  151,  28  L.  ed.  101, 
Sup.  Ct.  Rep.  586;  Vandever  v.  Free- 
lan,  20  Tex.  334,  70  Am.  Dec.  391; 
iblack,  Torrens  System,  p.  59;  Ding- 
f  V.  Paxton,  60  Miss.  1038;  Baker  v. 
elley,  11  Minn.  480,  Gil.  358;  Hard- 
ig  V.  Butts,  18  III.  503;  Eldridge  v. 
uehl,  27  Iowa,  160;  Wynehamer  v. 
eople,  13  N.  Y.  445;  Cummings  v. 
[issouri,  4  Wall.  328,  18  L.  ed.  364; 
limpton  V.  Somerset,  33  Vt.  283; 
ing  V.  Hopkins,  57  N.  H.  334;  Francis 
Baker,  11  R.  I.  103,  23  Am.  Rep.  424. 
The  act  violates  §  1,  ai-t.  2,  of  the 
ebraska  state  Constitution. 
Cooley,  Const.  Lim.  §  109;  State  ex 
il.  Monnett  v.  Guilbert.  66  Ohio  St. 
r5,  38  L.R.A.  519,  60  Am.  St.  Rep. 
>6,  47  N.  E.  551;  Home  Ins.  Co.  v. 
:orse,  20  Wall  445,  22  L.  ed.  366;  1 
m.  &  Eng.  Enc.  Law,  664-667. 
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The  act  enages  the  state  in  insuring 
titles  and  indemnifying  landowners 
for  land  taken. 

State  ez  rel.  Monnett  v.  Guilbert, 
66  Ohio  St  «76,  88  L.R.A.  619.  60  Am. 
St.  Rep.  766,  47  N.  E.  561. 

The  grandchildren  of  testator,  both 
in  being  and  unborn,  are  concluded 
by  the  decree. 

Fox  V.  Fee,  24  App.  Div.  814,  49  N. 
Y.  Supp.  292;  Thompson  v.  Adams,  206 
111.  662,  69  N.  E.  l;  Gavin  v.  Curtin, 
171  111.  640,  40  L.R.A.  776,  49  N.  E, 
428;  Downey  v.  Seib,  185  N.  Y.  8 
LJajL(N:S.)  49,  113  Am.  St  Rep,  926,  • 
78  N.  E.  66. 

Messrs.  lliomas.  Vail,  ft  Stoner,  for 
appellees : 

Proceedings  under  the  Torrens  Act 
are  quasi  in  rem;  in  such  actions,  it 
follows,  from  the  inherent  power  of 
the  state  to  control  the  ownership  of 
real  property  within  the  state,  and  to 
clear  and  quiet  titles  thereto,  that 
constructive  service  may  be  provided 
for,  which  shall  be  binding  on  non- 
residents  and  on  unknown  persons 
whose  residence  is  unknown,  and  such 
service  constitutes  due  process  of  law. 

People  ex  rel.  Deneen  v.  Simon,  176 
III.  166,  44  L.R.A.  801,  68  Am.  St  Rep. 
175,  52  N.  E.  910;  Tyler  v.  Judges  of 
Ct  of  Registration,  176  Mass.  71,  61 
L.R.A.  433,  55  N.  E.  812;  Arndt  v. 
Griggs,  134  U.  S.  316.  ?3  L.  ed.  918, 10 
Sup.  Ct.  Rep.  657;  Tennant  v.  Fretts, 
29  L.R.A.(N.S.)  625,  note;  Title  & 
Document  Restoration  Co.  v.  Kerrigan, 
150  Cal.  289,  8  L.R.A.(N.S.)  682,  119 
Am.  St.  Rep.  199,  88  Pac.  356 ;  Robin- 
son V.  Kerrigan,  151  Cal.  40,  121  Am. 
St.  Rep.  90,  90  Pac.  129,  12  Ann.  Cas. 
829;  Shepherd  v.  Ware,  46  Minn.  17^ 
24  Am.  St.  Rep.  212,  48  N.  W.  773; 
State  ex  rel.  Douglas  v.  Westfall,  85 
Minn.  437,  57  L.R.A.  297,  89  Am.  St 
Rep.  571.  89  N.  W.  175;  people  ex  rel. 
Smith  V.  Crissman.  41  Colo.  460,  92 
Pac,  949;  White  v.  Ainsworth,  62  Colo. 
513,  163  Pac.  959,  Ann.  Cas.  1918E, 
179;  Loring  v.  Hildreth,  170  Mass. 
328,  40  L.R.A,  127,  64  Am.  St  Rep.  301, 
49  N.  E.  652;  Fowler  v.  Brown,  51  Neb. 
414,  71  N,  W.  54;  Anheuser-Busch 
Brewing  Asso.  v.  Peterson,  41  Neb, 
897,  60  N.  W.  373;  Scarborough  v- 
Myrick,  47  Neb.  794,  66  N.  W.  867; 
West  Nebraska  Land  Co.  v.  Eslick,  102 
Neb.  761,  169  N.  W.  729;  Miller  v. 
Miller,  69  Neb.  441,  95  N.  W,  1010; 
Page  V.  Breese,  92  Neb.  241. 138  N.  W. 
138;  Watson  v.  Ulbrich,  18  Neb.  186,. 
24  N.  W.  732. 
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Even  if  the  Torrena  Act  did  not 
contain  any  provision  for  represen- 
tation of  contingent  interests  of  per- 
sons not  in  being,  nor  any  provision 
providing  for  barring  same  by  limita- 
tion, still,  all  holders  of  any  contin- 
gent interest  in  the  property  would 
be  bound  by  a  decree  against  persons 
in  being,  claiming  in  the  same  right, 
and  with  the  same  incentive  to  defend 
the  action,  under  the  general  doctrine 
of  virtual  representation. 

15  R.  C.  L.  1024,  1025;  Finch  v. 
Finch,  2  Ves.  Sr.  492,  28  Eng.  Reprint, 
.  315;  Giflfard  v.  Hort,  1  Sch.  &  Lef.  408; 
Gavin  v.  Curtin,  171  III.  640,  40  L.R.A. 
776,  49  N.  E.  523;  Hale  v.  Hale,  146 
III.  259,  20  L.R.A.  247,  33  N.  E.  868; 
Ridley  v.  Halliday,  106  Tenn.  607,  53 
L.R.A.  477,  82  Am.  St.  Rep.  902,  61 
S.  W.  1025;  23  R.  C.  L.  584,  585;  Story, 
Eq.  PI.  §  145;  Mathews  v.  Lightner, 
85  Minn.  333,  89  Am.  St.  Rep.  558,  88 
N.  W.  992. 

The  Torrens  Act  is  not  unconstitu- 
tional. 

People  ex  rel.  Deneen  v.  Simon,  176 
111.  165,  44  L.R.A.  801.  68  Am.  St.  Rep. 
175.  52  N.  E.  910;  People  ex  .rel.  Smith 
V.  Grissman,  41  Colo.  450,  92  Pac.  949; 
State  ex  rel.  Douglas  v.  Westfall,  85 
Minn.  437.  67  L.RA.  297,  89  Am.  St. 
Rep.  671,  89  N.  W.  17S. 

Flansburs,  J.,  delivered  the  opin- 
ion of  the  court: 

Action  for  specific  performance 
of  a  contract  for  the  sale  of  land  by 
the  plaintiiF  to  the  defendant.  De- 
fendant refused  to  perform;  alleging 
insufficiency  of  plaintiff's  title.  De- 
cree for  the  plaintiff,  and  defendant 
appeals. 

The  title  in  this  case  depends  upon 
a  registration  under  the  Torrens 
Land  Act  (Laws  1915.  chap.  225). 
The  certificate  of  registration  was 
isBued  in  May,  1917,  more  than  two 
years  prior  to  the  commencement  of 
this  action. 

Plaintiff  is  the  daughter  of  John 
A.  Boon,  who  died  in  1899,  seised  of 
the  land  in  controversy,  and  leaving 
a  last  will  and  testament  which  was 
duly  probated.  By  this  will  he  first 
devised  to  his  widow,  Hannah  Boon, 
a  life  estate ;  then  a  life  estate  to  the 
plaintiff,  his  daughter ;  and  at  plain- 
tifTs  death  the  property  to  descend 
to  such  of  plaintiff's  children  as 
might  then  be  living,  and,  if  no  chil- 
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dren  then  living,  the  rents  from  the 
property  to  be  divided  among  the 
survivors  of  the  testator's  chUdres 
and  the  heirs  of  any  of  such  childrei) 
then  deceased,  in  equal  shares. 

The  heirs  at  law,  including  the 
plaintiff,  conveyed  all  their  right, 
title,  and  interest  in  this  property  to 
Hannah  Boon,  the  widow,  and  it  is 
the  contention  of  the  plaintiff  that 
by  such  conveyance  the  estate  of  the 
reversioners  and  the  estate  of  the 
life  tenants,  all  being  parties  to  the 
deed,  became  merged,  and  that 
thereafter  the  contingent  remain- 
ders to  the  children  of  tiie  plaintiff 
and  the  further  contingent  remain- 
ders for  the  benefit  of  Uie  surviving 
children  and  heirs  of  the  deceased 
children  of  the  testator  were  left 
without  ft  particular  estate  to  sup- 
port them,  and  therefore  lapsed  and 
were  cut 

After  these  conveyances,  Hannah 
Boon,  the  widow,  conveyed  the  fee 
title  to  the  plaintiff,  reserving  to 
herself  a  life  estate.  With  the  title 
to  the  land  in  this  situation,  plaintiff 
applied  to  the  district  court  to  reg- 
ister the  fee-simple  title  in  heiadf, 
subject  to  the  life  estate  of  Hannah 
Boon,  and  free  of  the  claims  of  all 
contingent  remaindermen. 

In  this  proceeding  all  of  testator's 
children  and  all  the  living  children 
of  the  testator^s  children,  including 
living  children  of  plaintiff,  were 
made  parties  defendant,  as  was  alw 
Hannah  Boon,  testator's  widow 
and  the  tenant  on  the  land.  All 
parties  "whom  it  may  concem** 
were  also  designated  as  defendants. 
Service  was  had,  as  provided  by 
the  stetute,  upon  all  defendants 
named  in  the  application,  and  notice 
was  published  as  provided  by  law. 
The  court  ordered  a  r^istntifa  of 
the  title  in  the  plaintiff,  subject  only 
to  the  life  estate  of  Hannah  Boon. 

Subsequently  Hannah  Boon  con- 
veyed her  interest  to  the  plaintaff, 
and  the  certificate  of  registratiMi 
was  extended  to  show  that  plaintiff 
had  a  full  fee-simple  title.  This  was 
the  condition  of  the  title  when  plain- 
tiff tendered  performance. 

Whether  or  not  the  trial  court,  in 
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the  registration  proceeding,  right- 
ful^ held  that  the  contingent  re- 
mainders were  destroyed  by  a  fail- 
ure of  the  particular  estate  to  sup- 
port them  (see  note  in  Ann.  Cas. 
1917A,  902  [Love  v.  Lindstedt,  76 
Or.  66^  147  Pac.  935]),  it  ia  unnec- 
essary to  determine,  for  this  is  not 
an  appeal  from,  but  a  collateral  at- 
tack upon,  that  jjudgment.  The  es- 
sential question  here  is  whether  or 
not  the  decree  in  the  registration 
proceeding,  rendered  against  re- 
maindermen before  they  came  into 
being,  is  conclusive  upon  them,  so 
as  to  bar  them  from  at  any  time  as- 
serting their  claims  in  future  litiga- 
tion. 

The  defendant  contends  that  the 
contingent  remainders  were  not 
destroyed  by  a  merger  of  the  rever- 
sion and  life  estates,  and  that  the 
registration  proceeding  is  insuffi- 
cient to  bar  the  claims  of  the  con- 
tingent remaindermen  who  were  at 
that  time  unborn;  that  the  rights  of 
these  remaindermen  could  not  be 
foreclosed  in  an  action  where  they 
were  neither  parties  nor  where  they 
had  no  opportunity  to  assert  their 
rights,  and  that  tike  decree  of  tiie 
court  in  pursuance  of  the  power  giv- 
en by  the  statute  deprives  them  of 
tbeir  interest  in  the  property  with- 
out due  process  of  law. 

The  statute  requires  the  issuance 
and  service  of  summons  upon  all 
known  defendants,  residents  of  the 
state,  whose  names  and  addresses 
can,  witii  care  and  diligence^  be  as- 
certained, as  is  required  in  civil 
cases  generally.  It  further  provides 
for  publication  of  notice  addressed 
to  all  known  defendants  by  name 
and  '*to  all  whom  it  may  concern," 
thos  providing,  so  far  as  can  be* 
done  witii  reasonable  certainty,  con- 
structive notice  to  all  persons  in  in- 
terest whose  names  or  addresses 
cannot  be  ascertained,  or  who  may 
be  nonresidents.  It  is  also  further 
provided  that  a  copy  of  this  pub- 
lished notice  shall  be  mailed  to  o^ch 
defendant  whose  name  and  address 
is  known  and  who  is  not  served  with 
process. 

These  provisions  for  notice  are  as 
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full  and  broad  as  the  legislature 
could  reasonably  be  expected  to  de- 
vise as  to  all  living  persons  and  all 
unknown  claimants,  „   ,  _ 
and,  upon  -settled 
authority,     consti-  StSfow.?*"""" 
tute,  as  to  all  such  ■ 
persons,  due  process  of  law  as  that 
term  is  used  both  in  the  state  and 
Federal  Constitutions. 

The  state  has  full  control  over  the 
subject  and  manner  of  establishing 
title  to  real  property  within  its 
boundaries,  and  ^e  Torrens  Law 
provides  a  special  proceeding  in  that 
^regard,  based  upon  well-recognized 
principles.  The  proceeding  is  sub- 
stantially in  rem  to  fix  the  status 
of  the  land,  to  declare  the  nature  of 
the  titles  and  interests  therein,  and 
to  determine  to  what  persons  such 
titles  and  interests  belong.  The 
power  of  the  state  is  not  limited  to 
the  settlement  of  actual  present  con- 
troversies over  title,  but  it  may  look 
to  the  future,  and  in  a  present  pro- 
ceeding determine  anticipated  con- 
troversies, and  thus  forestall  and 
prevent  future  litigation,  and  make 
titles  marketable  for  present  genera- 
tions. 

Proceedings  involving  this  princi- 
ple are  not  new;  for  decrees  pro- 
bating wills  and  quieting  titles  to 
real  estate  against  unknown  heirs 
and  unknown  parties  have  been  re- 
peatedly held  to  be  conclusive  for  all 
time  and  against  all  persons. 

Statutes  involving  the  Torrens 
system  of  land  title  registration 
have  been  sustained,  where  like  ob- 
jections were  raised  as  to  the  suffi- 
ciency of  the  notice  and  conclusive- 
ness of  the  decree,  by  courts  in  care- 
fully considered  opinions  in  Illinois, 
from  which  state  our  statute  was 
virtually  taken,  and  in  other  states. 
People  ex  rel.  Deneen  v.  Simon,  176 
HI.  165,  44  L.R.A.  801,  68  Am.  St. 
Rep.  175,  52  N.  E.  910;  White  v. 
Ainsworth,  62  Colo.  513,  163  Pac. 
959,  Ann.  Gas.  1918E,  179;  Robin- 
son V.  Kerrigan,  151  Cal.  40,  121 
Am.  St.  Rep.  90,  90  Pac.  129,  12 
Ann.  Cas.  829;  Tyler  v.  Judges  of 
Ct.  of  Registration,  175  Mass.  71, 
51  L.R.A.  433,  55  N.  E.  812;  State 
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ox  rel.  Douglas  v.  Westfall,  85  Minn. 
437,  57  L.R,A.  297,  89  Am.  St.  Rep. 
671,  89  N.  W.  175. 

The  general  principle  of  construc- 
tive notice  in  proceedings  of  this 
nature  has  been  recognized  and 
fully  discussed  in  Arndt  v.  Grig^, 
134  U.  S.  316,  33  L.  ed.  918, 10  Sup. 
Ct.  Rep.  557;  Title  &  Document 
Restoration  Co.  v.  Kerrigan,  150 
Cal.  289,  8  L.R.A.(N.S.)  682,  119 
Am.  St,  Rep.  199,  88  Pac.  356,  11 
Ann.  Cas.  465;  Shepherd  v.  Ware, 
46  Minn,  174,  24  Am.  St.  Rep.  212, 
48  N,  W,  773;  note  in  29  L.R.A, 
(N.S.)  625  (Tennant  v.  Fretts,  67 
W.  Va.  569,  140  Am.  St.  Rep.  979, 
68  S.  E.  387). 

.  Though  it  is  fundamental  that  the 
rights  of  a  person  may  not  be  ad- 
judicated in  a  proceeding  to  which 
he  is  not  a  party,  nevertheless  the 
legislature  may  provide,  in  the  in- 
terest of  justice,  that  a  person's 
rights  in  real  estate  may  be  deter- 
mined in  proceedings  where  he  is 
represented,  though  he  is  not  in  per- 
son an  actual  party  to  the  suit.  If 
that  could  not  be  done,  then  prop- 
erty interests  under  a  will  in  the 
nature  of  contingent  remainders  in 
favor  of  unborn  persons,  as  in  this 
case,  could  not  bie  passed  upon  by 
the  courts,  nor  the  status  of  title 
determined  until  all  such  persons 
having  future  interests  should  come 
into  being.  This  would  tie  up  real 
estate  indefinitely. 

In  Massachusetts  the  legislature 
has  provided  in  certain  cases  that 
the  interest  of  persons  not  in  being 
should  be  represented  by  guardian 
ad  litem,  and  such  representation 
has  been  in  Loring  v.  Hildreth,  170 
Mass.  328,  40  L,R.A.  127,  64  Am, 
St.  Rep.  301,  49  N.  E.  652,  held  suf- 
ficient. 

In  the  statute  under  consideration-, 
it  is  provided  that  the  life  tenant  in 
the  property  shall  present  and  file 
claims  in  behalf  of  the  contingent  in- 
terests of  unborn  persons.  As  it 
happens  in  this  case,  the  life  tenant, 
in  conjunction  with  the  reversion- 
ers, has  by  her  own  act  caused  the 
interests  of  the  contingent  remain- 
dermen to  lapse  and  be  cut  off,  and 


is  an  adversary  against  them.  She 
therefore  would  not  have  been  a  fit 
nor  proper  representative  in  behaU 
of  their  interests. 

In  this  case  it  is  unnecessary  to 
rely  upon  the  representation  by  the 
life  tenant,  as  provided  by  the  stat- 
ute, as  we  find  that  the  unborn  re- 
maindermen were  represented  in  the 
registration  proceeding  under  the 
doctrine  known  as  virtual  represen- 
tation. 

At  the  time  of  the  proceeding  for 
registration  there  were  children 
living  both  of  plaintiff  and  of  the 
testator,  all  of  whom  were  made 
parties  and  properly  notified,  as  re- 
quired by  the  statute.  The  interests 
of  these  living  persons,  who,  upon 
fyture  contingencies,  might  become 
remaindermen,  rest  upon  the  iden- 
tical legal  questions  as  do  the  in- 
terests of  those  unborn  persons  who 
also  might  become  entitled  to  con- 
tingent remainders  in  the  properly. 
As  tiie  court  had  before  it,  at  the 
time  of  registration,  persons  whose 
interests  were  the  same  as  the  in- 
terests of  those  not  in  being,  the 
persons  before  the  court,  in  rep- 
resenting and  protecting  their  own 
interests,  necessarily  represented 
the  interests  of  ah  identical  nature 
of  those  remaindermen  who  were  yet 
unborn.  It  follows  that,  the  matters 
concerning  all  con-  _e«-ri«f.  ^ 
tingent  remamder-  eomiaiceiii 
men  being  fairly 
and  honestly  represented,  the  court 
had  full  opportunity  and  jurisdic- 
tion to  properly  adjudicate  all  the 
interests  involved.  By  the  doctrine 
of  virtual  representation,  the  in- 
terests of  those  persons  not  in  being 
actually  had  representation  in  the 
{)roceeding.  Such  rule  is  generally 
recognized  in  furtherance  of  justice 
and  upon  the  general  ground  of  pub- 
lic policy,  as  such  controversies  can- 
not await  the  coming  into  existence 
of  all  persons  whose  interests  mif^t 
be  involved.  To  hold  otherwise 
would  prevent  many  cases  from  ever 
being  brought  to  a  final  conclusion. 
Gavin  v.  Curtin,  171  111.  640,  40 
L.R.A.  776,  49  N.  E.  523;  Ridley  v. 
Halliday,  106  Tenn.  607,  53  L.RA. 
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477,  82  Am.  St.  Rep.  902,  61  S.  W. 
1025;  Mathews  v.  Lightner,  86 
Minn.  333,  89  Am.  St.  Rep.  658,  88 
N.  W.  992;  15  R.  C.  L.  1024,  §  498. 

It  is  urged  that  the  Torrens  Law 
is  unconstitutional,  since  it  confers 
judicial  powers  upon  the  registrar. 
The  act  provides  that,  where  a  per- 
son files  a  mortgage  or  instrument 
to  create  a  charge  upon  land,  and  it 
appears  to  the  registrar  that  the 
person  intending  to  create  the 
charge  has  the  title  and  right  to  do 
so,  and  is  entitled  to  have  the  same 
registered,  the  registrar  shall  then 
register  the  instrument;  and  it  is 
further  provided  that,  when  it  is 
made  to  appear  to  the  registrar  that 
a  party  desiring  to  transfer  prop- 
erty \i^ich  has  been  registered  has 
the  right  or  interest  proposed  to  be 
transferred,  and  is  entitled  to  make 
the  conveyance,  and  that  the  trans- 
feree has  the  right  to  have  such  es- 
tate transferred  to  him,  the  regis- 
trar shall  make  out  a  new  certificate. 

The  mere  fact  that  the  registrar 
is  required  in  these  instances  to  ex- 
ercise his  judgment  as  to  the  rights 
of  parties  to  iile  such  instruments 
and  have  them  registered  does  not 
mean-  that  he  is  to 
*3  *  tribunal  for 
the  adjudication  of 
disputes,  but  the  judgment  he  is  in- 
traded  to  exercise  is  purely  inciden- 
tal to  his  ministerial  duties,  and, 
though  his  act  may  be  called  quasi 
judicial  in  character,  such  duties 
given  him  are  not  imposed  in  viola- 
tion of  the  Constitution.  People  ex 
rel.  Deneen  v.  Simon,  supra. 

It  is  argued  that  the  act  provides 
for  an  ex  parte  hearing  before  an 
examiner,  without  notice  to  the  par- 
ties interested,  and  which  is  binding 
upon  them.  On  the  contrary,  the 
statute  provides  only  for  an  inves- 
tigation and  report  by  the  examiner. 
This  report  is  not  binding  upon  the 
court,  and  the  court,  it  is  provided 
(§  24),  "may  require  other  or  fur- 
ther proof." 

Again,  it  is  contended  that  the  act 
does  not  provide  affirmative  relief 
for  defendants.  Frovision  is  made. 
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however  <§  22),  for  filing  a  cross 
petition  by  defendants,  and  affirm- 
ative relief  is  thus  afforded.  But 
it  is  not  necessary,  of 
in  order  to  meet  the  ■■■■-•tiire 
requirements  of  the  "  *  * 
Constitution,  that  affirmative  relief 
be  granted  to  a  defendant  in  a  suit, 
as  the  state  has  full  control  over  that 
subject,  and  may  determine  in  what 
nianner  remedies  shall  be  provided 
through  its  courts.   People  ex  rel. 
Smith  V.  Crissman,  41  Colo.  460,  92 
Pac.  949. 

Another  contention  is  that  the  act 
creates  a  new  office  by  bestowing 
new  duties  upon  an  officer  already 
existing,  and  does  not  provide  for 
the  election  of  such  officer.  There 
is  nothing  in  our . 
Constitution   limit-  K::5J.*„VS:r" 
ing  the  power  of  the 
legislature  in  that 
regard  as  to  the  office  of  register  of 
deeds,  and  the  argument  is  untra- 
able.  People  ex  rel.  Smith  v.  Criss- 
man  and  State  ex  rel.  Douglas  v. 
Westfall,  supra. 

The  act  further  provides  that  no 
person  shall  commence  any  action 
to  recover  any  interest  in  the  land, 
or  make  adverse  entry  upon  the 
land,  unless  within  two  years  after 
the  entry  of  the  order  or  decree. 
The  unborn  remaindermen  in  this 
case,  as  we  have  jtointed  out,  were 
virtually  represented  in  the  proceed- 
ing and  concluded  by  the  decree  of 
registration.  That  decree  quieted 
the  title  as  against  the  world,  and 
no  person  has  appeared,  to  this  time, 
with  any  showing  that  he  was  not 
served  with  notice,  as  provided  by 
the  law,  and  that  the  decree  for  that, 
reason  is  not  binding  on  him.  The 
decree  itself  being  binding,  there  is 
nothing  to  invoke  the  operation  of 
the  two-year  limitation  mentioned, 
and  that  provision  is  therefore  not 
involved  in  this  case,  and  not  before 
the  court  for  determination. 

Other  objections  are  made  as  to 
the  constitutionality  of  certain  pro- 
visions of  the  law,  but  those  ques- 
tions bear  upon  parts  of  the  act  not 
at  all  involved  in  this  controversy, 
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nor  so  connected  with  the  act  as  a 
whole  that  to  declare  them  invalid 
would  vitiate  the  entire  act,  and  are 
not,  therefore,  before  the  court. 


The  judgment  of  the  lower  court 
is  affirmed. 

Aldrlch  and  Dean,  JJ.,  not  sittiiv. 


ANNOTATION. 

Constiliitionality  of  provinons  of  Torrens  Law  tot  constructive  notice. 


It  will  be  seen  that  it  is  held  in 
Ashton-Jenkins  Ck>.  V.  Bramel  (re- 
ported herewith)  ante,  762,  that  the 
Utah  (Torrens)  Act  for  the  registra- 
tion of  titles  after  constructive  notice 
to  unknown  persons,  whether  residents 
of  the  state  or  not,  does  not  transgress 
the  constitutional  provisions  prohibit- 
ing the  taking  of  property  without  due 
process  of  law;  and  that  it  is  similar- 
ly.held  as  to  the  Nebraska  Torrens  Act 
in  Drake  v.  Frazeb  (reported  here- 
with) ante,  766. 

The  .constitutional  question  under 
the  Torrens  Act,  whether  the  judg- 
ment in  a  registration  proceeding  is 
subject  to  the  objection  that  it  de- 
prives persons  not  personally  served 
witk  notice  of  their  property  without 
due  process  of  law,  presents  various 
phases  as  affecting  unknown  persons, 
wherever  they  may  be,  known  non- 
residents, known  persons  within  the 
state,  and  the  occupant,  if  there  be 
any  occupant  other  than  the  applicant. 
It  will  be  seen  that  the  validity  of  the 
acts  is  grounded  more  or  less  by  the 
courts  upon  the  view  that  the  regis- 
tration proceeding  is,  as  the  acts  in 
general  provide,  a  proceeding  in  rem, 
and  that,  in  the  views  hereafter  given 
of  the  Ohio  court  and  of  Loring,  J. 
(dissenting),  in  the  Tyler  Case  in 
Massachusetts,  the  proceeding  cannot 
be  one  in  rem. 

The  first  decision  of  the  question 
was  in  State  ex  rel.  Monnett  v.  Guil- 
bert  (1897)  66  Ohio  St.  575,  38  L.R.A. 
519,  60  Am.  St.  Rep.  756,  47  N.  E.  551, 
holding  that  the  Statute  of  Ohio  of 
1896  was  unconstitutional  as  violat- 
'  ing  the  constitutional  provision  that 
'  "every  person,  for  an  injury  done  him 
in  his  land,  goods,  person  or  reputa- 
tfon  shall  have. remedy  by  due  eourse 
of  law."  The  act  provided  for  notice 
by  publication  and  mailing,  and  for 
personal  service  on  residents  of  the 


county,  and  declared  that  "the  decree 
of  the  court  ordering  registration 
shall  be  in  the  nature  of  a  decree  in 
rem."  The  court  pointed  out  that  the 
notice  to  be  served  under  the  act  (and 
which  was  to  be  addressed  "To  whom 
it  may  concern")  was  not  a  summons, 
and  that  it  did  not  contain  the  names 
of  the  persons  to  be  served,  and  that 
while  the  application  was  required  to 
contain  the  name  and  address  of  ad- 
joining owners  and  the  name  of  the 
occupant,  if  the  land  was  occupied, 
and  the  name  of  the  holder  of  all  ease- 
ments and  inferior  estates  of  any  kind, 
in  law  or  in  equity,  it  did  not  require 
that  one  known  to  claim  the  title  of 
the  land  in  fee  simple  adversely  to  the 
applicant  should  be  named  or  notified, 
although  his  residence  might  be  with- 
in the  county  and  known.  The  court 
said,  inter  alia:  "To  say  that  the 
legislature  may  prescribe  such  notice 
as  is  appropriate  to  proceedings  in 
rem,  and  thus  invest  the  proceedings 
with  that  character,  is  to  affirm  its 
power  to  annul  the  constitutional  re- 
quirement. In  this  aspect  of  the  ease, 
and  considering  the  effect  of  registra- 
tion upon  interests  adverse  to  those  of 
the  applicant,  the  proceeding  to  regis- 
ter does  not,  in  any  substantial  re- 
spect, differ  from  a  suit  quia  timet  to 
settle  title.  It  bears  the  least  possible 
analogy  to  a  proceeding  in  rem.  The 
res  is  not  taken  into  the  possession  of 
an  officer  of  the  court  No  charge  or 
lien  is  asserted  against  it.  It  is  not 
to  be  sold  with  a  view  to  the  distribu- 
tion of  its  proceeds,  and  it  partakes, 
therefore,  less  of  the  nature  of  a  pro- 
ceeding in  rem  than  does  tbs  fore- 
closure of  a  mortgage.  .  .  ,  Except 
when  the  land  is  occupied  by  one  who 
claims  adversely  to  the  applicant,  the 
questions  determined  in  registration 
are  such  as,  both  before  and  since  the 
adoption  of  the  Constitution,  have 
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jen  determined  by  courts  of  equity; 
id  their  decrees,  much  more  distinct- 

than  the  judflrments  of  courts  of 
w,  operate  upon  persons." 
The  Illinois  Torrens  Act  of  1897 
as  in  question  in  People  ex  rel.  De- 
:en  v.  Simon  (1898)  176  III.  166.  44 
R.A.  801,  68  Am.  St.  Rep.  176,  62 
.  E.  910,  which  was  an  action  upon 
1  information  in  the  nature  of  quo 
irranto  against  the  defendant,  re- 
tiring him  to  show  by  what  authority 

law  he  was  exercising  the  powers 
id  duties  of  the  office  of  registrar  of 
;Ie  in  and  for  the  county  of  Cook, 
answer  the  defendant  set  up  the  Act 

1897;  the  relator  filed  a  general 
murrer  to  this  imswer  on  the  ground 
at  the  act  under  which  the  defendant 
nght  to  justify  was  unconstitutional 
id  void.  The  demurrer  was  over- 
led  and  the  Information  dismissed; 
d  this  decision  was  affirmed  upon 
peal.  The  statute  made  the  pro- 
eding  for  registration  a  judicial  pro- 
eding  or  suit,  the  application  to  be 
a  court  of  chancery,  and  requiring 
at  there  be  made  parties  thereto  the 
cnpant,  if  other  than  the  applicant; 
ft  holder  of  any  lien  or  encumbrance; 
her  persons  having  any  estate  or 
timing  any  interest  in  the  land,  in 
V  or  in  equity,  in  possession,  remain- 
r,  reversion,  or  expectancy.  All  oth- 

persons  were  to  be  made  parties 
fendant  by  the  name  and  designa- 
m  of  "all  whom  it  may  concern." 
summons  was  to  issue  against  all 
rsons  mentioned  as  defendants,  and 
13  to  be  served  as  in  other  cases  in 
ancery.  Notice  was  also  to  be  pub- 
hed  and  mailed  to  other  defendants, 
bstantially  as  in  other  chancery 
les,  and  the  court  might  direct  fur- 
sr  notice  te  be  s^ven.  The  court, 
sustaining  the  act,  considered  that 
might  not  be  entirely  free  from 
jection.  Thus,  it  was  held  that  an 
:  providing  for  the  registration  of 
id  titles  after  they  are  established 
a  court  of  equi^  might  be  upheld 
against  all  upon  whom  service  of 
)cc3S  has  been  properly  made,  al- 
mgh  it  contains  a  void  provision 
*mitting  judgment  against  a  resi- 
it  of  the  state,  notified  only  by  pub- 
ation;  and  also  that  the  provision 


maki;tg  a  judicial  determination  of 
title  to  land  forever  binding  and  con- 
clusive upon  all  persons  after  the 
lapse  of  two  years  might  be  given  ef- 
fect against  parties  to  the  proceeding 
and  persons  who  must  bring  legal  pro- 
ceedings to  establish  their  rights,  al- 
though it  would  be  void  in  favor  of 
persons  in  possession  of  all  they 
claim,  who  were  not  parties  to  the  pro- 
ceeding. 

'    The  Massachusetts  statute  passed  in 
1898  provided  for  a  proceeding  in  a 

court  of  registration;  the  application 
was  to  state  the  name  and  address  of 
the  occupant,  if  there  was  one,  end  to 
give  the  names  and  addreaaes,  so  far 
as  known,  of  the  occupants  of  all  lands 
adjoining;  after  an  examination  by  an 
ocaminer,  who  waa  to  report  to  ^e 
court,  the  recorder,  if  the  proceeding 
was  continued  by  the  applicant,  was 
to  publish  a  notice  by  order  of  the 
court,  to  be  addressed  by  name  to  all 
persons  known  to  have  an  adverse  in- 
terest and  to  the  adjoining  owners  and 
occupants  so  far  as  known,  and  to  all 
whom  it  might  concern;  a  copy  waa  to 
be  nudled  to  every  person  named  in 
the  notice  whose  address  was  known, 
and  a  copy  posted  on  the  land ;  further 
notice  might  be  ordered  by  the  court; 
it  was  also  provided  (by  the  amend- 
ment of  1899)  that  the  proceeding 
should  be  one  in  rem.  It  will  be 
noticed  that  there  was  no  requirement 
for  personal  service.  In  Tyler  v. 
Judges  of  Ct.'of  Registration  (1900) 
176  Mass.  71,  61  L.R.A.  483,  66  N.  E. 
812,  the  court  denied  a  petition  for  a 
writ  of  prohibition  against  the  judges 
of  the  court  of  registration  estal^liahed 
by  the  act,  to  prohibit  them  from  pro- 
ceeding further  in  registering  the  title 
to  8  certain  parcel  of  land,  and  deter- 
mining the  boundaries  between  it  and 
an  adjoining  parcel  belonging  to  the 
petitioner,  who  claimed  that  the  origi- 
nal registration  provided  for  by  the 
act  would  deprive  all  persons,  except 
the  registered  owner  of  any  interest 
in  the  land,  of  property  without  due 
process  of  law;  that  the  statute  gave 
judicial  powers  to  the  recorder  and 
assistant  recorders  after  the  original 
registration,  although  they  were  not 
judicial   ofHcers  under  the  Massa- 
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chusetts  Constitution;  and  that  there 
being  no  provision  for  notice  before 
registration  of  transfers  or  dealings 
subsequently  to  the  original  registra- 
tion, the  effect  was  to  deprive  persons 
of  their  property  without  due  process 
of  law.  It  ii  to  be  regretted  that  the 
writer  of  the  opinion  of  the  majority 
of  the  court  confused  the  actual  deci- 
sion by  expressing  at  length  what  are 
confessedly  his  own  individual  views 
on  the  general  subject,  which,  so  far* 
as  we  can  judge,  are  not  in  accord 
with  those  of  the  majority  of  the 
court.  This  opinion,  therefore,  is,  in 
general,  not  to  be  taJcen  as  authorita- 
tive except  where  he  says:  "For  the 
purposes  of  decision,  a  majority  of 
the  court  prefer  to  assume  that  in 
cases  in  which,  under  the  constitu- 
tional requirements  of  due  process  of 
law,  it  heretofore  has  been  necessary 
to  give  to  parties  interested  actual  no- 
tice of  the  pending  proceeding  by  per- 
sonal service  or  its  equivalent,  in  or- 
der to  render  a  valid  judgment  against 
them,  it  is  not  in  the  power  of  the 
legislature,  by  changing  the  form  of 
the  proceeding  from  an  action  in  per- 
sonam to  a  suit  in  rem,  to  avoid  the 
necessity  of  giving  such  a  notice;  and 
to  assume  that,  under  this  statute,  per- 
sonal rights  in  property  are  so  in- 
volved and  may  be  80  affected  that  ef- 
fectual notice  and  an  opportunity  to 
be  heard  should  be  given  to  all  claim- 
ants who  are  known,  or  who,  by  rea- 
sonable effort,  can  be'  ascertained." 
Loring,  J.  (with  whom  Lathrop,  J„ 
concurred),  dissented  on  the  ground 
that  the  notice  provided  for  was  not 
sufficient;  that  one  not  personally  noti- 
fied was  not  given  the  right  to  have 
the  judgment  vacate'd  on  a  writ  of  re- 
view; that  "no  person  is  barred  by  a 
judgment  or  decree  in  a  proceeding 
the  effect  of  which  is  to  strip  him  of 
vested  rights  of  property,  unless  he  is 
named  as  a  defendant;**  that  the  act 
could  not  be  valid  as  one  starting  the 
Statute  of  Limitations  against  an  own- 
er in  possession;  that  the  proceeding 
could  not  be  supported  unless  it  was 
one  in  rem;  and  that  it  was  not  one  in 
rem.  He  said,  inter  alia,  that  the  test 
of  a  proceeding  in  rem  "is  not.  An 
nil  the  world  barred?  but  it  is:  Is  it 
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a  proceeding  to  enforce  a  liabili^  for 
which  the  res  is  liable,  irrespective 
of  who  owns  it, — such  a  liability  that 
the  res  can  be  properly  impleaded  as 
the  respondent  who  is  liable?  If  it  is, 
then  a  proceeding  in  rem  lies,  and  all 
the  world  are  barrel ;  but  if  it  is  not 
such  a  proceeding,  and  is  a  proceeding 
to  enforce  an  ordinary  right  of  lien  or 
of  property  only,  the  proceeding  is 
not  in  its  nature  a  proceeding  in  rem, 
and  the  legislature  cannot  make  it  so 
by  providing  that  all  the  world  shall 
be  barred."  The  case  was  taken  to  the 
Supreme  Court  of  the  United  StatM 
upon  writ  of  error,  by  the  applicant 
for  the  writ  of  prohibition,  and  that 
court  held  that  the  plaintiff  in  error 
could  not  raise  the  question  as  to  the 
unconstitutionality  of  the  act  as  lack- 
ing in  notice  where  he  himself  had 
actual  notice  of  the  proceedin]^  al- 
though not  a  party  to  them;  that  is  to 
say,  he  could  not  raise  the  question  to 
the  extent  that  his  writ  of  error  would 
be  within  the  jurisdiction  of  the  Sn- 
preme  Court  of  the  United  States. 
Four  of  the  judges  dissented  on  the 
ground  that  the  objection  of  the  ap- 
plicant was  not  as  to  the  jurisdictioB 
of  the  court  over  him  personally,  but 
as  to  its  jurisdiction  over  the  subject- 
matter.  ( 1900)  179  U.  S.  405,  45  L  ed. 
252,  21  Sup.  Ct.  Rep.  206. 

The  Minnesota  Torrens  Act  of  1901 
was  held  not  unconstitutional  as  de- 
priving persons  of  their  property  with- 
out due  process  of  law  in  State  ex  rel. 
Douglas  V.  Westfall  (1902)  85  Mian. 
4S7,  67  L.R.A.  297,  89  Am.  St.  R^- 
671,  89  N.  W.  175,  which  was  an  in- 
formation in  the  nature  of  quo  war- 
ranto to  determine  the  respondent's 
right  to  the  ofUce  of  examiner  of  land 
titles,  to  which  he  interposed  a  gen- 
eral donurrer.  The  court  stated  that 
the  sole  issue  of  law  raised  by  the 
demurrer  was  whether  the  act  was 
constitutional.  That  act  provided  that 
notice  as  to  all  known  residents  hav- 
ing claims  or  known  to  have  any  in- 
terest or  claims  to  the  land  must  be 
given  by  the  service  of  a  summons; 
nonresidents  and  unknown  persons  to 
be  cited  by  publication,  and  in  the  case 
of  known  nonresidents,  also  by  mail- 
ing; the  decree  to  be  conclusive  upon 


Digiiized,  by  Google 


ANNO.— TORRENS  LAW— CONSTRUCTIVE  NOTICE. 


776 


Qw  world,  except  that  persons  hav- 

[  an  interest,  and  not  served  or 
i&ed,  may  appear  and  answer  with- 
aixiy  days  after  entry  of  such  de- 
%  if  no  innocent  purchaser  for 
ue  had  acquired  an  interest;- and 
;b  decree  was  not  to  be  opened  by 
L8on  of  absence,  infancy,  or  other 
ability,  or  any  proceedings  at  law 
reversing  the  judgment,  except  as 
provided  in  the  act;  the  sixty-day 
)eal  was  itot  to  apply  where  there 
s  an  innocent  purchaser  for  value 

0  had  acquired  an  interest,  and  in 
ih  case  the  party  aggrieved  must 
k  to  the  assurance  fund  mentioned 
the  act,  and  to  any  person  who  had 
■cured  the  decree  by  fraud.  The 
irt.  however,  pointed  out  that  "it  is 
sonably  clear,  and  we  so  hold,  that 
:  particular  provision  of  the  act 
icfa,  in  effect,  forbids  the  commence- 
Bt  or  the  defense,  in  opposition  to 

1  decree,  of  any  action  or  proceed- 
'  to  recover  the  land,  brought  more 
n  sixty  days  after  the  entry  of  the 
iree,  does  not  apply  to  an  adverse 
imant  in  the  actual  possession  of 
:  land,  upon  whom  the  summons  is 
:  served;  for,  being  in  possession, 
cannot  bring  such  an  action,  and 
right  to  defend  his  possession  and 
e  in  suc^  a  case  cannot  be  made  to 
tend  upon  his  nonaction;"  and  said: 
I  construed,  the  provision  of  the 
,  both  as  to  the  opening  of  the 
ree  and  as  to  the  commencement  of 
'  action  or  proceeding  to  recover  the 
d  in  opposition  to  the  decree,  is 
id  as  a  statute  of  limitations.*' 

n  Robinson  v.  Kerrigan  (1907)  151 
.  40,  121  Am.  St.  Rep.  90,  90  Pac. 
,  12  Ann.  Cas.  829,  it  was  held  that 
California  (Totreha)  Act  of  1897, 
posing  of  the  claims  to  property  of 
sons  whose  claims  and  existence 
re  not  known,  with  no  notice  save 
publication,  did  not  deprive  such 
sons  of  their  property  without  due 
cess  of  law,  nor  did  it  fail  to  afford 
such  persona  the  equal  protection 
the  laws. 

n  White  v.  Ainsworth  (1917)  62 
o.  513,  163  Pac.  959,  Ann.  Cas. 
&E,  179,  it  was  held  that  a  statute 
>rren8  Act)  providing  for  the  regis- 
Hon  of  the  title  to  land,  including 


provisions  for  publication  of  the  sum- 
mons as  against  unknown -owners,  does 
not  constitute  the  taking  of  property 
without  just  compensation;  that  such 
a  proceeding  is  not  a  condemnation 
proceeding. 

There  has  been  at  least  one  case  in 
which  the  question  has  directly  arisen 
whether  an  occupant  not  notified  is 
bound  by  the  decree,  and  whether  auch 
a  decree  binding  him  would  be  due 
process  of  law.  Grey  Alba  v.  De  la 
Cruz  (1910)  17  Philippine^  49.  In  this 
case  which,  arose  in  the  Philippines, 
it  was  held  that  the  occupant  of  the 
land  was  not  entitled  to  opM  a  decree 
for  registration,  although  he  had  not 
been  named  in  the  proceedings,  and 
the  statute  required  that  the  applica- 
tion should  name  the  occupant, 
those  applying  for  registration  having 
omitted  him  because  they  honestly  be- 
lieved that  he  occupied  the  lands  sim- 
ply as  their  tenant,  and  that  therefore 
ft  was  unnecessary  to  name  him.  It 
was  h^d  that  the  occupant  was  not 
deprived  of  his  property  without  due 
process  of  law,  in  violation  of  the  Act 
of  Congress  of  July  1st,  1902,  known 
as  the  Philippine  bill,  which  provides 
"that  no  lav/  shall  be  enacted  in  the 
said  Islands  which  shall  deprive  any 
person  of  life,  liberty,  or  property 
without  due  process  of  law,"  as  the 
proceeding  for  registration  was  one  in 
rem,  and  the  occupant  was  made  a 
par^  by  publication,  the  statute  par- 
ticularly providing  that  the  decree 
should  be  conclusive  upon  and  against 
all .  persons,  whether  mentioned  by 
name  or  included  in  the  general  de- 
scription, "to  all  whom  it  may  con- 
cern." 

It  may  be  observed  that  the  danger 
to  vested  rights  involved  in  taking 
away  a  title  without  personal  notice 
to  'Uie  owner  is  not  lessened  by  the 
judicial  reassurance  that  the  courts 
will  protect  the  absent.  Recently  in 
Re  Sherman  (1919)  106  Misc.-244, 176 
N.  Y.  Supp.  627,  the  court,  after  re- 
ferring to  the  doctrine  that  the  Tor- 
rens  Act  was  passed  for  the  purpose 
of  registering  good  titles,  and  not  for 
the  purpose  of  making  bad  titles  good, 
observed:  "The  court  can  be  relied 
upon  to  justly  exercise  the  broad,  equi- 
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taUe  power  conferred,  and  to  rale  be  granted  without  real  probabil^  •{ 
asaiuBt  applications  which  may  not    injustice."  B.  B.B. 


CECIL  LUMBER  COMPANY,  Appt, 

V. 

JAMES  McLEQD. 

Xf<A«fmlppi  Su^eme  Court  — June  14,  1020. 

'  (—  MisB.  — ,  85  9o.  78.) 

Master  and  servant  —  deaf  servant  —  injury  to  fellow  servant 

1.  Where  the  servant  is  incoippetent  on  account  of  deafness*  and  it  is 
his  duty  to  start  and  stop  dangerous  machinery  where  his  fellow  employees 
are  at  work,  and  on  account  of  such  deafness  he  fails  to  act,  which  faflore 
caused  or  contributed  to  the  injury  of  the  coemployee,  the  master  is  guilty 
of  negligence  in  knowingly  hiring  and  retaining  such  incompetent  servant 

[See  note  on  this  question  beginning  on  page  783.] 

—  exposed  gears  —  liability. 

2.  The  master  is  guilty  of  negli- 
gence in  failing  to  furnish  the  em- 
ployee with  a  reasonably  safe  place  in 
which  to  work,  where  the  revolving 
gears  or  cogwheels  were  left  unin- 
closed  and  exposed  at  the  roller  bed, 
where  the  employee,  in  performing  his 
work,  was  compelled  to  lean  his  body 
over  the  roller  bed,  and  was  injured 
by  the  exposed  cogwheel. 

[See  18  B.  C.  L.  691.] 

—  incompetent  servant  —  negligmoe. 

3.  The  master  is  guilty  of  cul- 
pable negligence  where  he  knowing- 
ly employs  an  incompetent  servant 
and  places  him  in  control  of  danger- 
ous machinery,  and  a  coemployee  is 
injured  by  the  failure  of  the  incom- 


Headnotes  by  Holden,  J. 


petent  servant  to  stop  the  machinery 
when  called  upon  by  the  eoemidoyee 
in  peril. 

[See  18  R.  G.  L.  602, 720.] 
—  doty  to  atop  auu^hinery. 

4.  Employees  in  control  of  dan- 
gerous nmchinery,  whose  duty  it  is  to 
start  and  stop  it,  owe  a  duty  to  their 
fellow  employees  working  in  close 
proximity  with  the  same  machinery  to 
prevent  injury  to  such  coemployees 
when  their  perilous  position  is  known 
to  the  employee  in  control  and  who 
has  the  <9portunity  to  aet;  the  master 
is  guilty  of  negligraice  in  knowing!; 
employing  an  incompetent  servant 
who  is  unable  to  act  when  a  fellow 
servant  is  imperiled  and  injured, 
where  such  peril  would  have  been 
known  to  a  competent  person. 
[See  18  R.  C.  L.  720,  721,  726.] 


(Smith,  Ch.  J.,  and  Sykes,  J.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Peail 
River  County  (Cranford,  Special  J.),  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Affirmed. 

The  fact;^  are  stated  in  the  opinion  of  the  court. 

Messrs.    McDonald    &    Marshall*    Smedes  &  M.  546;  Roe  v.  Crutcfafield,! 


Parker  &  Shivers,  and  Watkins  &  Wat 
kins  for  appellant. 

Messrs.  Currie  &  Currie  and  Hall  & 
Hall,  for  appellee: 

As  a  matter  of  law  the  verdict  and 
judgment  are  good,  free  from  any  re- 
versible error,  and  should  be  upheld 
and  affirmed. 

23  Cyc.  696;  Scott  v.  Peebles,  2 


Hen.  &  M.  361 ;  Southern  R.  Co.  v.  Gan- 
ong,  99  Miss.  540,  55  So.  356;  Hope  v. 
Natchez,  C.  &  M.  R.  Co.  98  Miss.  821 
54  So.  369 ;  White  v.  Louisville,  N.  0. 4 
T.  R.  Co.  72  Miss.  12.  16  So.  248; 
Kneale  v.  Dukate.  93  Miss.  201,  46  So- 
715;  Finkbine  Lumber  Co.  v.  Cnnninf- 
ham,  101  Miss.  292,  67  So.  916;  Howd 
V.  Mississippi  G.  R.  Ca  60  Miss.  V»'. 
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Beers  t.  Isaac  Prouty  Co.  200  Mass. 
19,  20  LJt.A.(N.S.)  39,  128  Am.  St. 
Rep.  874,  85  N.  E.  864. 

Holden,  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  from  a  judgment 
for  $5,000  recovered  as  damages  for 
personal  injuries  received  by  the  ap- 
pellee v^hile  employed  in  appellant's 
.sawmill.  The  recovery  is  based  upon 
two  grounds;  namdy,  that  the  in- 
jury was  caused  by  the  negligent 
failure  of  the  master  to  furnish  a 
reasonably  safe  place  in  which  to 
work,  and  that  the  culpable  negli- 
gence of  the  master  in  knowingly 
employing  an  unfit  and  incompetent 
fellow  servant  caused  or  contributed 
to  the  injury  of  appellee.  There 
were  two  other  counts  in  the  dec- 
laration charging  negligence  in  the 
operation  of  the  plant  with  a  defec- 
tive cogwheel  line  shaft,  and  that 
the  master  was  negligent  in  operat- 
ing the  machinery  with  a  defective 
control  lever.  These  two  counts, 
which  are  designated  as  the  second 
and  third  counts  of  the  declaration, 
were  not  sustained  by  the  proof  and 
were  abandoned  by  the  plaintiff. 

The  injury  occurred  in  the  man- 
ner and  under  the  circumstances  fol- 
lowing: 

'  Situated  in  appellant's  sawmill  is 
what  is  termed  a  "roller  bed,"  the 
purpose  of  which  device  is  to  trans- 
fer lumber  from  one  part  of  the  mill 
to  another.  The  "roller  bed"  con- 
sists of  a  table-like  platform  about 
40  feet  in  length,  a  few  feet  wide, 
and  approximately  30  inches  in 
height  above  the  mill  floor.  At  va- 
rious intervals  across  the  top'of  the 
"roller  bed"  are  rollers,  over  which 
are  propelled  pieces  of  lumber  trav- 
eling from  the  saws  to  the  points  at 
which  the  pieces  are  desired  to  be 
deposited  in  the  mill.  Some  of  the 
rollers  are  called  "dead  rollers." 
They  revolve  only  when  the  lumber 
resting  upon  them  moves,  and  are 
designed  to  facilitate  the  movement 
of  the  lumber  by  curtailing  friction. 
Other  rollers  of  the  "bed,"  referred 
to  as  "live  rollers,"  are  revolved  by 
power  transmitted  from  the  machin- 
ery of  the  mill.   The  "live  rollers" 
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perform  the  function  of  propelling 
the  lumber  along  the  "roller  bed," 
to  be  dealt  with  at  particular  places 
as  the  circumstances  require. 

The  power  necessary  to  revolve 
the  "live  rollers"  is  transmitted  to 
them  from  the  engines  of  the  plant 
by  means  of  a  horizontal  transmis- 
sion shaft,  which  runs  along  the 
length  of  the  "roller  bed,"  slightly 
lower  than  its  top  surface.  Gears 
upon  this  shaft  mesh  with  gears  by 
cogwheel  connections,  attached  to 
the  ends  of  the  "live  rollers,"  so  that 
revolution  of  the  shaft  impels  rev- 
olution of  the  rotters.  Since  the 
tops  of  the  rollers  project  but  slight- 
ly above  the  surface  of  the  roller 
bed,  the  gearing  of  the  transmission 
shaft  and  the  rollers  are  somewhat 
below  the  "roller  bed's"  surface. 

The  movement  of  the  "live  roll- 
ers" was  controlled  by  means  of  a 
lever  operated  by  an  employee  in  the 
mill  (who  in  this  case  is  alleged  to 
have  been  incompetent)  ;  the  em- 
ployee being  also  under  the  duty  of 
operating  a  "jump  saw,"  located  at 
a  point  about  40  feet  away  from  the 
point  where  the  appellee  was  in- 
jured at  the  "roller  bed."  By 
manipulating  the  lever  controlling 
the  "live  rollers"  the  operator  could 
start,  stop,  or  reverse  the  shaft  and 
rollers.  The  operator  could  stop  the 
movement  of  the  rollers  and  cog- 
wheels with  the  lever,  and  reverse 
the  motion  of  the  shaft  and  cogs 
very  quickly. 

At  one  side  of  the  "roller  bed," 
near  the  end,  there  stood  an  "edg- 
er,"  or  trimming  machine,  the  plat- 
form of  which  adjoins  the  "roller 
bed"  on  that  side.  An  endless  chain, 
propelled  by  the  same  power  that 
operated  the  "live  rollers,"  traverses 
the  "roller  bed"  some  little  distance 
from  the  platform  of  the  "edger." 
The  purpose  of  this  chain  was  to 
transfer  certain  pieces  of  lumber 
that  moved  down  the  "roller  bed"  to 
the  platform  of  the  "edger."  As  a 
piece  appropriate  for  the  "edger" 
machine  approached  along  the  "roll- 
er bed,"  the  operator  of  the  "edger" 
presses  his  foot  upon  the  spring  that 
elevates  the  chain  1^  inches  above 
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the  "roller  bed."  An  employee  in  the 
mill  (who  was  the  appellee)  waa  un- 
der the  duty  to  stand  near  the  "roll- 
er bed/'  opposite  the  platform  of  the 
"edger/'  and,  as  a  piece  to  be  trans- 
ferred to  the  "edger"  platform 
passes,  to  catch  one  end  of  the  piece, 
and  to  throw  or  thrust  this  end  of 
the  piece  from  the  "roller  bed"  to 
the  "edger"  platform,  while  the  con- 
veyer chain  transfers  the  other  end. 
It  was  while  Ming  this  position  and 
performing  this  duty  that  the  appel- 
lee received  his  injury. 

At  the  point  where  the  appellee 
was  standing  or  leaning  over  for  the 
purpose  of  shoving  the  lumber  over 
to  the  "edger"  platform,  there  was 
an  exposed  gearing  or  cogwheel  re- 
volving; and  while  he  was  perform- 
ing the  duty  of  his  employment  in 
shoving  the  lumber  over,  his  body  in 
a  necessary  leaning  position,  his 
overalls  were  caught  in  the  cogwheel 
gearing  and  gradually  drew  his  body 
into  the  cogs,  which  resulted  in 
serious  permanent  injury  to  the 
private  parts  of  his  person.  When 
his  clothes  were  first  caught  in  the 
cogs  he  began  to  cry  aloud  to  the 
employee  named  Jones,  a  negro  boy, 
who  was  in  charge  of  the  control- 
ling lever  about  40  feet  away>  to 
stop  the  machinery.  Jones,  whose 
h&ck  was  to  the  appellee,  was  deaf 
and  could  not  hear  the  call  of  ap- 
pellee. Other  employees  heard  the 
loud  appeals  of  appellee,  and  one  of 
them,  who  was  about  40  feet  dis- 
tance away,  ran  to  the  appellee  and 
attempted  to  pull  him  loose  from  the 
machinery  before  it  had  begun  to 
actually  crush  his  flesh,  but,  failing 
in  the  attempt,  this  employee  went 
on  then  a  distance  of  40  feet  farther 
to  where  the  deaf  employee,  Jones, 
was  in  charge  of  the  lever,  brushed 
him  aside,  and  quickly  stopped  and 
reversed  the  machinery,  rdeasing 
appellee  and  preventing  further  in- 
jury to  him. 

The  appellant  lumber  company 
knew  that  the  employee  Jones  was 
deaf  when  it  hired  him  to  fill  the 
position  at  the  jump  saw  and  to  con- 
trol the  lever  which  started,  stopped, 
and  reversed  the  revolving  shaft  and 
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cogs.  The  testimony  of  tiie  wit- 
nesses, as  well  as  the  physical  facb 
in  evidence,  shows  that  the  naitR 
failed  to  fiu*nish  the  appellee  will 
a  reasonably  safe  place  in  whicli  ts 
work,  in  this:  that  the  revoMii( 
gears  or  cogwheels  were  uninduei 
and  exposed  at  the  point  of  the  "nt- 
.er  bed"  where  the  appeHee  m 
compelled  to  work 
and  lean  his  body  r*,:^ 
over  in  order  to  per-  filSJCniJ.*^ 
form  the  duties  of 
his  employment.  This  was  a  da- 
gerous  situation  in  which  to  piact 
the  employee,  and  the  master  w 
chargeable  with  negligeuoe,  as  it 
cided  by  the  jury. 

The  appellant  urges  a  reversal  of 
the  judgment  upon  two  groamli: 
First,  that  the  court  erred  io  grat- 
ing instructions  1  and  2  for  the  ap- 
pellee, both  of  which  contain  tbe 
same  alleged  infirmity  to  be  mo- 
tioned later;  second,  tiut  it  va8  er- 
ror in  granting  instruction  Nft  4,  hr 
the  appellee.  We  here  set  forth  aid 
instructions  Nos.  1  and  4,  grutiA 
the  appellee: 

No.  1:  "The  court  instnictsthe 
jury  for  the  plaintiff  that  it  is  in*- 
material,  as  a  matter  of  taw,  bov 
the  plaintiff  was  dressed  or  vte 
reversed  the  live  roller  lever,  if  jm 
believe  from  the  evidence  in  the  cue 
the  defendant  was  guilty  of  any  wf- 
ligence  as  charged  in  the  dectaratia 
which  contributed  in  whole  or  o 
part  to  the  plaintiff's  injury,  if  yw 
believe  from  the  evidence  in  theow 
the  plaintiff  was  injured,  it  is  dk 
sworn  duty  of  the  jury  to  find  » 
the  plaintiff  and  assess  his  damaff^ 
if  any,  at  such  sum  as  you  fOMj  » 
lieve  from  the  evidence  ^  ^ 
a  reasonable  compensation  to  to 
for  the  injuries  sustained  on  a^ 
count  of  such  negligence,  not  to  «• 
ceed  the  amount  sued  for." 

Instruction  No.  4:  *TTiecourt^ 
structs  the  jury  for  the  plaintiff  that 
it  was  the  duty  of  the  defendant  to 
furnish  the  plaintiff  with  reasonaW 
competent  and  skilled  fellow  jaj 
ants  with  whom  to  worit,  aid  if  tae 
jury  brieves  from  the  eridence  i* 
the  case  the  plaintiff's  fellow  torn 
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ie  JoneB,  ot  Dummy/  operated 
!  live  roller  lever,  and  was  deaf  so 
it  he  could  not  hear  the  plaintiff 
en  he  was  caught  in  said  cog- 
eels  and  called  out  to  said  Jones 
stop  or  reverse  said  rollers,  if  you 
ieve  the  plaintiff  was  caught  in 
d  cogwheels  and  did  call  out  to 
d  JonesI  and  that  the  said  Jones 
lid  not  and  did  not- hear  plaintiff 
account  of  deafness,  and  that  the 
d  Ollie  Jones  was  not,  on  account 
said  deafness,  a  competent  em- 
yee  to  do  the  particular  work  at 
ich  he  was  put  by  the  defendant, 
it  i^,  to  operate  said  live  roller 
er,  and  that  the  defendant  knew 
could  have  known  of  said  incom- 
»ncy  by  the  exercise  of  the  care 
i  caution  required  of  it,  and  that 
i  plaintiff  received  his  injuries, 
her  in  whole  or  in  part,  as  a  prox- 
ate  and  direct  result  of  incompe- 
icy  of  said  employee,  if  you  be- 
m  he  was  incompetent,  then  it  is 
>  sworn  duty  of  the  jury  to  find 
•  the  plaintiff." 

Complaint  is  made  of  instruction 
).  1  because  it  tdls  the  jury  that 
they  believe  the  appellant  "was 
ilty  of  any  negligence,  as  charged 
the  declaration,  which  contributed 
whole  or  in  part  to  the  plaintiff's 
ury,"  it  should  find  for  the  plain- 
:,  whereas  the  second  and  third 
mts  of  the  declaration  were  not 
)ved  and  were  abandoned  by  the 
lintifl. 

We  agree  with  counsel  for  the  ap- 
ilant  that  the  instruction  is  tech- 
!ally  erroneous  and  should  not 
ve  been  given.  J.  J.  Newman 
mber  Co.  v.  Dantzler,  107  Miss. 
,  64  So.  931.  The  error  of  the  in- 
'uction  was  not  cured  by  failure  of 
!  appellant  to  have  the  court  in- 
iict  the  juiy  to  disregard  the 
ilty  count  under  §  777,  Code  of 
36  (§  560,  Hemingway's  Code), 
:au3e  the  statute  has  no  applica- 
n  to  erroneous  instructions  grant- 
by  the  court. 

But  we  think  the  granting  of  the 
itruction  was  harmless  error  for 
reral  reasons.  In  the  first  place, 
clearly  appears  that  no  testimony 
A  offered  to  the  jury  in  support  of 
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counts  2  and  3  of  the  declaration. 
Jurors  are  presumed  to  be  men  of 
ordinary  intelligence,  and  we  may 
safely  assume  that  they  did  not  con- 
r>ider  or  act  upon  counts  2  «nd  3,.  be- 
cause they  heard  no  proof  support- 
ing these  counts.  We  think  ttiat  it 
is  reasonable  to  say  that  the  jury 
was  not  misled  or  confused  by  this 
instruction.  Rule  11  (72  So.  vii.). 
Furthermore,  the  real  issues  in  the 
case  were  presented  by  counts  1  and 
4,  and  were  covered  by  the  instruc- 
tions given,  which,  taken  as  a  whole, 
limited  the  issues  to  counts  1  and 
4,  and  the  jury  must  have  so  under- 
stood it.  We  are  further  convinced 
in  this  regard  when  it  is  considered 
that  the  appellant  received  and  used 
only  one  instruction  on  the  issues 
present^,  whidi  instruction  nar- 
rowed the  question  of  liability  of  ap- 
pellant to  the  proposition  as  to 
whether  the  appellee  was  furnished 
a  reasonably  safe  place  in  which  to 
work.  We  here  quote  the  instruction 
granted  the  appellant;  '*The  court 
instructs  the  jury  that  the  law  of 
Mississippi  does  not  require  the  de- 
fendant to  make  or  keep  the  gears 
in  question  absolutely  safe,  or  to 
guarantee  the  safety  of  its  em- 
ployees working  near  said  gears,  and 
that  the  defendant  is  not  liable  for 
accidents  to  employees  that  could 
not  reasonably  have  been  expected 
or  anticipated ;  the  defendant  being 
given  the  right  by  the  law  to  expect 
its  employees  to  use  the  faculties 
with  which  nature  has  endowed 
them  for  their  self-preservation.  If 
the  gears,  considering  their  natural 
dangers  and  the  fact  that  employees 
could  escape  injury  from  them  by 
the  exercise  of  ordinary  watchful- 
ness and  prudence,  were  reasonably 
safe,  the  jury  should  find  its  verdict 
for  the  defendant." 

It  is  urged  by  the  appellant  that 
instruction  No.  4,  granted  the  ap- 
pellee, is  erroneous  because  it  was 
not  negligence  on  the  part  of  the  ap- 
pellant to  employ  a  deaf  man  to 
control  and  operate  the  lever,  since 
he  was  competent  to  perform  that 
duty,  and  that  appellant  was  not 
bound  to  employ  a  servant  in  antic- 
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ipation  of  an  injury  to  the  appellee 
by  the  machinery  controlled  by  the 
deaf  servant.  In  other  words,  it  is 
contended  that  the  master  could  not 
reasonably  anticipate  that  this  deaf 
servant  would  ever  be  called  upon  to 
stop  the  machinery  when  a  fellow 
servant  might  be  caught  in  it ;  that 
the  deaf  servant  employed  was  com- 
petent to  perform  the  duties  for 
which  he  was  hired;  and  that  his 
faiiure  to  respond  to  the  call  of  the 
injured  fellow  servant  when  in  peril 
could  not  be  reasonably  anticipated, 
and  therefore  his  employment  was 
not  culpable  negligence. 

We  must  disagree  with  the  posi- 
tion taken  by  appellant  in  this 
respect.  The  master  knowingly 
-tncompeteut  employed  this  in- 
NerviiRt-  competent  servant 

control  of  the  operation  of  dangerous 
machinery  where  his  fellow  servants 
were  employed.  The  duty  of  this 
deaf  employee  was  to  start,  stop, 
and  reverse  the  dangerous  machin- 
eiy  where  his  fellow  servants  were 
at  work,  as  well  as  to  operate  the 
"jump  saw."  And  while  he  was  not 
specially  charged  with  the  duty  of 
watching  out  for  injuries  that  might 
be  received  by  his  fellow  servants, 
and  to  stop  the  machinery  in  order 
to  prevent  such  injury,  yet  it  must 
be  infwred  that,  since  he  was  placed 
in  control  of  the  lever  which  operat- 
ed the  dangerous  shaft  and  cog- 
wheels that  injured  the  appellee,  it 
was  his  duty  to  stop  the  machinery 
when  called  upon  to  do  so  by  a  fel- 
low servant  in  peril.  Beers  v.  Isaac 
Prouty  Co.  200  Mass.  19,  20  L.R.A. 
(N.S.)  39,  128  Am.  St.  Rep.  374,  85 
N.  E.  864. 

If  the  servant  Jones,  in  charge  of 
the  lever,  had  not  been  incompetent 
on  account  of  deafness,  he  could 
have  heard  the  cry  of  appellee  to 
stop  the  machinery,  and  would  have 
'stopped  it  in  time  and  prevented  the 
injury  when  the  appellee's  overalls 
only  were  engaged  in  the  cogs,  and 
before  the  cogs  had  reached  his 
flesh.  It  will  be  remembered  that 
another  fellow  servant,  named 
Boothe,  went  a  distonee  of  40  feet 
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to  the  appellee  when  he  called,  and 
attempted  to  pull  him  out  of  the 
machinery.  At  that  time  it  appears 
there  was  no  serious  injury  to  ap- 
pellee, and  Boothe  went  on  40  feet 
farther  to  the  lever,  shoved  the  deaf 
man  aside,  and  reversed  the  machin- 
ery, stopping  it  quickly.  So  it  is 
plain  that  no  substantial  injury 
would  have  occurred  in  this  case  had 
the  servant  in  charge  of  the  lever 
been  a  competent  man  and  respond- 
ed to  the  call  of  the  appellee  when 
he  first  became  in  a  perilous  posi- 
tion. 

The  employment  of  this  'mcom- 
petent  and  luifit  servant  certainly 
increased  the  danger  of  injury 
further  than  the  work  necessarily, 
entailed;  and  the  failure  of  the  in- 
competent servant  to  respond  and 
prevent  the  injury  after  the  appel- 
lee was  in  peril  contributed  to  the 
actual  injury,  if  it  did  not  in  &ct 
wholly  cause  it.  A  capable  ami  com- 
petent employee  in  charge  of  such 
dangerous  machinery  would  have 
heard  the  call  and  prevented  the  in- 
jury. The  incompetent  servant  here 
was  placed  at  work  with  his  back  to 
the  appellee,  who  was  at  work  at  and 
with  machinery  exposed  and  man- 
ifestly dangerous, — being  in  duu'ge 
of  the  lever  controlling  the  move- 
ment of  this  dangerous  machinerj', 
he  was  placed  in  a  position  where  he 
could  not  see  appellee,  and  the  mas- 
ter knowing  at  the  same  time  that 
he  could  not  hear.  We  think  that 
the  appellant,  under 
these  circumstances,  -nuwry  to  m- 
was  negligent  in  the 
employment  of  this  incotnpetciit 
servant,  and  that  the  injury  resulted 
from  or  was  contributed  to  by  such 
negligence. 

In  vol.  3,  §  1079,  Mr.  Labatt  says: 
"The  obligations  of  a  master  to  see 
that  the  servants  hired  by  him  pos- 
sess the -qualifications,  mental,  mor- 
al, and  physical,  which  will  enable 
them  to  perform  their  duties  with- 
out exposing  themselves  and  their 
coemployees  to  greater  dangers  than 
the  work  necessarily  stalls  are.  in 
their  broad  features,  similar  to  the 
obligations  which  are  incumbent  up- 
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on  him  with  regard  to  the  other  leasonable  apprehension  that  the 
agencies  of  his  business.  ,  .  .  The  admission  to  the  service  or  the  re- 
hiring or  retention  of  a  servant  tention  therein  of  the  incompetent 
whose  unfitness  for  his  duties,  will  or  may  imperil  the  safety  of 
whether  it  arises  from  his  want  of  other  employees.  ...  It  goes  to 
skill*  his  physical  and  mental  qual-  reliability  in  all  that  is  essential  to 
ities,  or  his  bad  habits,  is  known,  make  up  a  reasonably  safe  person, 
^ual^  or  constructively,  to  the  considering  the  nature  of  the  work 
master,  is  culpable  negligence,  for  and  the  general  safety  of  those  who 
whidi  the  master  must  respond  in  are  required  to  associate  with  such 
damages  to  any  other  servants  who  person  in  the  general  employment, 
may  suffer  injury  through  that  un-  A  competent  man  is  a  reliable  man." 
fitaiess."  The  appeUee  had  the  right  to  as- 

The  position  taken  by  the  appel-  .  sume  that  the  fellow  servant  em- 

lant  that  the  work  engaged  in  by  the  ployed  to  Work  with  him  and  about 

deaf  employee  imposed  no  duty  upon  ■  him  and  in  cwitrol  of  the  dangerous 

him  to  hear  and  respond  to  the  call  machinery  would  not  be  lacking  in 

of  a  fellow  servant  in  peril,  in  our  those  attributes  which  would  make- 

opinion,  is  not  well  taken  in  this  him  an  ordinary  safe  coworker.  The 

case.   From  the  facts  and  circum-  appellee  could  act  upon  the  theory 

stances  shown  in  this  case  it  is  un-  that  he  would  be  free  from  the  dan- 

questionably  true  that  the  deaf  ger  of  the  want  of  capacity  of  his 

servant,  Jones,  was  under  duty  to  fellow  laborer  to  perform  his  duties 

stop  the '  machinery  as  well  as  to  when  called  upon  to  do  so.  18  B.  C. . 

start  it  by  manipulating  the  lever.  L.J  202,  p.  725. 
This  duty  was  part  of  the  service  to       Employees  in  control  of  dangerous 

be  rendered  by  him  in  the  work  he  machinery  owe  a  duty  to  prevent  in- 

was  employed  to  do.   It  is  true  he  jury  of  their  fellow  employees  when 

did  not  cause  the  injury  by  any  af-  their  perilous  posi-  • 

firmative  act  on  his  part,  but  his  tion  is  known  And  ^Mniry?**"* 

omission  to  act  when  called  upon,  they  have  opportu- 

which  would  have  prevented  or  min-  nity  to  act ;  and  the  master  is  guilty 

imized  the  injury,  resulted  in  con-  of  negligence  in  knowingly  employ- 

tributing  to  or  increasing  the  injury  ing  an  incompetent  and  unfit  serv- 

to  appellee.    The  incompetency  of  ant  who  is  unable  to  act  when  the 

Jones  defeated  the  last  clear  chance  perilous  position  would  be  known  to 

of  the  employee   escapyig  after  a  competent  person.  It  would  be  an 

knowledge  of  peril,  thus  mcreasing  unreasonable  rule  that  would  per- 

the  danger  of  injury  beyond  the  or-  mit  the  master  to  knowingly  employ 

dinary  hazards  where  competent  co-  a  blind  or  deaf  person  and  put  him 

employees  are  serving.  in  charge  of  dangerous  machinery 

The  duties  of  Jones,  the  deaf  co-  with  which  a  fellow  worker  is  work- 
employee,  required  him  to  operate  ing  and  is  injured  on  account  of  the 
the  "jump  saw,"  and  also  to  manip-  incompetency  of  the  "dummy"  in 
ulate  the  lever  controlling  the  stop-  failing  to  prevent  an  injury  when 
fang  and  starting  of  the  rollers  and  called  upon  to  do  so  by  his  fellow  em- 
cogs  on  the  "roller  bed"  at  which  ployee  in  peril, 
appellee  worked.  It  was  his  duty  to  In  this  case  the  deaf  servant, 
stop  the  revolving  gearing  gnd  cogs  Jones,  was  working  but  a  few  feet 
when  requested  to  do  so  by  his  co-  away  from  the  appellee,  and  was  the 
employee  working  in  close  prox-  only  person  in  control  of  the  lever, 
imity  to  him,  in  order  to  prevent  the  which,  it  is  true,  was  not  primarily 
injury  or  stop  its  further  progress.  designed  as  a  safety  device,  but 

In  18  R.  C.  L.  §  204,  p.  726,  the  which  should  have  been  used  to  pre- 
mie is  stated  as  iolk>ws:  "Incom-  vent  the*injury  when  it  was  known 
petency  consists  in  qualities  and  or  should  have  been  known  by  Jones, 
characteristics  calculated  to  cause  if  competent,  and  his  failure  to  act 
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was  nesrligence  chargeable  to  the 
master  on  account  of  his  known  un- 
fitness to  perform  the  duties  for 
which  he  was  employed ;  namely,  to 
control  and  operate,  by  starting  and 
stopping,  the  revolving  machinery 
which  injured  the  appellee,  and  to 
operate  a  "jump  saw"  impelled  by 
the  same  machinery,  all  in  close 
proximity  to  the  place  where  the  ap- 
pellee was  injured. 

The  judgment  of  the  lower  court 
is  affirmed. 

Smith,  Ch.  J.,  dissenting : 

The  alleged  acts  of  negligence  of 
the  appellant  on  which  the  appellee 
claims  to  be  entitled  to  recover  are : 
First,  leaving  unguarded  the  cogs  in 
which  the  appellee  was  caught  and 
injured;  and,  second,  employing  an 
indompetent  servant. 

It  appears  from  the  evidence  with- 
out coiiflict,  that  all  of  the  cogs  un- 
der the  bed  of  rollers  were  guarded 
except  the  particular  ones  by  which 
the  appellee  was  caught  and  injured, 
but  the  evidence  was  in  sharp  con- 
flict as  to  whether  or  not  these  par- 
ticular fx)gs  were  .guarded;  conse- 
quently that  issue  was  necessarily 
submitted  to  the  jury.  It  also  ap- 
pears from  the  evidence,  without 
conflict,  that  the  rollers  were  for  the 
purpose  of  conveying  the  lumber, 
one  board  at  a  time,  from  the  cir- 
cular saw  to  a  point  near  the  "edg- 
er,"  and  when  it  reached  that  point 
it  was  the  duty  of  the  appellee  to 
assist  in  transferring  the  board 
from  the  rollers  to  the  "edger." 
This  duty  in  no  way  required  the 
stopping  of  the  rollers,  and  in  so  far 
as  the  appellee  was  concerned  their 
motion  might  have  been  continuous. 

Between  the  circular  saw  and  the 
edger  there  was  a  button  saw  for 
the  purpose  of  cutting  the  ends  of 
the  boards  in  proper  shape  for  the 
"edger."  This  saw  was  operated  by 
a  man  by  the  name  of  Jones,  who 
was  deaf.  His  duties  required  him 
to  watch  the  boards  as  they  came 
from  the  circular  saw,  and  when  any 
of  them  that  needed  trimming  be- 
fore being  transferred  to  the  "edg- 
er" reached  the  button  saw,  to  stop 
the  rollers,  thereby .  stopping  -  the 
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board,  elevate  the  button  saw,  and 

cause  it  to  cut  off  the  end  of  the 
board.  When  this  was  done  he 
would  start  the  rollers  again,  and 
the  board  would  continue  its  jowney 
to  the  "edger."  In  order  propoiy  to 
discharge  his  duties  it  was  necessary 
for  him  to  face  the  circular  saw  and 
to  keep  his  eyes  on  the  approacluDg 
board,  and  in  order  so  to  do  his  back 
would  necessarily  be  towards  the 
•*edger."  The  lever  controlled  by 
him  was  for  the  purpose  of  enabling 
him  to  start  and  stop  the  rollers  so 
that  he  might  cut  off  the  ends  of 
the  boards  before  they  reached  the 
"edger,"  and  was  not  intended  as  a 
device  for  the  safety  of  the  appellee; 
that  being  intended  to  be  provided 
for  by  guarding  the  cogs,  and  but 
for  the  button  saw  it  seems  that  this 
lever  would  have  served  no  neces- 
sary purpose.  Jones  was  thoroughly 
competent  to  run  this  button  saw, 
and  neither  his  nor  the  appellee's 
duties  required  any  conrniunication 
between  them,  and  their  co-opera- 
tion in  getting  the  boards  to  the 
"edger"  was  only  such  as  has  been 
hereinbefore  set  forth. 

The  appellee's  fourth  instruction 
permitted  the  jury  to  find  for  him, 
although  the  cogs  in  which  he  was 
caught  were  guarded,  if  they  be- 
lieved from  the  evidence  that  Jones 
was  "deaf  so  that  he  could  not  hear 
the  plaintiff  when  he  was  caught  in 
said  cogwheels  and  called  out  to  said 
Jones  to  stop  or  reverse  said  rollers," 
and  "that  the  said  Jones  was  not,  on 
account  of  said  deafness,  a  com- 
petent employee  to  do  the  particular 
work  at  which  he  was  put  by  the 
defendant;  that  is,  operate  said  live 
roller  lever."  This  instruction 
should  not  have  been  given,  for,  as 
hereinbefore  set  forth,  Jones  was 
thoroughly  competent  to  run  the 
button  saw — ^the  only  duty  he  was 
employed  to  discharge — and  to  op- 
erate the  lever  for  that  purpose,  and 
the  obligation  of  the  master  to  his 
servants  to  employ  only  competent 
servants  is  limited  to  the  employ- 
ment of  such  as  possess  the  qualifi- 
cations neciessary  to  enable  than  to 
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perfozm  their  duties  without  espoe- 
ing  themselves  and  their  fellow  serv- 
ints  to  greater  dangers  than  the 
wozk  necessarily  entails.  If  the  cogs 
were  property  guarded,  as  this  in- 
struction assumes,  then  the  aj^el- 
lant  complied  with  its  duty  to  the 
appellee  in  furnishing  him  a  safe 
place  to  work,  and  it  was  not  called 
on  to  provide  for  the  stopping  of  the 
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machinery  in  event  he  should  be 
caught  in  the  cogs  without  negli- 
gence on  its  part. 

For  the  error  in  granting  this  in- 
struction my  brother  Sykes  and  I 
are  of  the  opinion  that  the  judgment 
of  the  court  below  should  be  re- 
versed. 

Suggestion  of  error  overruled  July 
12,  1920. 


ANNOTATION. 

Hugl^iincia  of  mailer  toward  fellow  servant  m  enqtiosraig  a  lervaiit  who  is 

physically  deficiaaL 


While,  as  stated  hi  18  R.  C.  L.,  p. 
712,  apart  from  statutory  modifica- 
tion, "no  general  principle  of  law  has 
been  more  firmly  established  than  that 
a  master  or  employer  is  not  respon- 
sible to  those  engaged  in  his  employ- 
ment for  injuries  suffered  by  them  as 
the  result  of  the  negligence,  carelesa- 
n^s,  or  misconduct  of  other  servants 
of  the  same  empl(^er,  engaged  in  the 
same  common  or  general  service  or 
employment,"  the  master  is,  neverthe- 
less, in  duty  bound  to  exercise  reason- 
able care  and  diligence  to  employ  and 
retain  in  his  employment  none  but 
competent  servants,  and  in  case  of 
failure  to  do  so  will  be  held  liable  to 
a  servant  for  injuries  resulting  from 
the  incompetency  of  a  coempl<^ee  to 
perform  the  duties  assigned  to  him. 

Applying  specifically  this  exception 
to  the  fellow-servant  doctrine,  the  gen- 
eral rule  is  to  the  effect  that  a  master 
who  knowingly  employs  a  servant  who 
is  80  physically  deficient  as  to  cause 
a  reasonable  apprehension  that  he  will 
be  unable  to  perform  his  duties  with- 
out exposing  his  fellow  servants  to  un- 
necessary danger  is  guilty  of  negli- 
gence which  will  render  him  liable  for 
injuries  to  the  fellow  servants  of  the 
physically  deficient  servant,  resulting 
from  such  unfitness.  Anderson  v.  New 
York  &  T.  S.  S.  Co.  (1S91)  47  Fed.  38, 
afiirmed  in  (1892)  1  C.  G.  A.  629,  1 
U.  S.  App.  176,  60  Fed.  462;  CECIL 
Lumber  Co.  v.  McLaoo  (reported  here- 
with) ante,  776;  Tucker  v.  Missouri 
A  K.  Teleph.  Co.  (1908)  132  Mo.  App. 
418,  112  S.  W.  6;  Baird  v.  New  York 


a  &  H.  R.  B.  Co.  (1901)  64  App.  Div. 
14,  71  N.  T.  Supp.  784,  afiirmed  with- 
out opinion  in  (1902)  172  N.  Y.  637, 
66  N.  E.  1118;  Irwin  v.  Brooklyn 
Heights  R.  Co.  (1901)  59  App.  Div.  95, 
69  N.  Y.  Supp.  80 ;  Rhatigan  v.  Brook- 
lyn Union  Gas  Co.  (1910)  136  App. 
Div.  727,  121  N.  Y.  Supp.  481 ;  Texas  & 
N.  O.  R.  Co.  V.  Lee  (1903)  82  Tex.  Civ. 
App.  28,  74  S.  W.  846;  Harding  v. 
Ostrander  R.  &  Timber  Co.  (1911)  64 
Wash.  224,  116  Pac.  635,  In  the  re- 
ported case  (Cecil  Lumber  Co.  v.  Mc- 
Leod,  ante,  776),  the  court  held  that 
a  master  who  knowingly  employed  a 
servant,  incompetent  on  account  of 
deafness,  to  work  in  a  sawmill  and 
have  charge  of  the  stopping  and  start- 
ing of  dangerous  machinery  around 
which  other  employees  were  working, 
was  guilty  of  culpable  negligence,  and 
liable  for  personal  injuries  to  a  fellow 
servant,  resulting  from  the  incompe- 
tent servant's  failure  to  hear  a  call  to 
stop  the  machinery  after  the  former's 
clothing  had  become  caught  therein. 
And  in  Anderson  v.  New  Yoric  ft  T. 
S.  S.  Co.  (Fed.)  sapra,  a  master  who 
employed  a  deaf  person  to  operate  a 
winch  used  in  unloading  a  vessel  ac- 
cording to  whistle  signals  was  liable 
for  personal  injuries  to  a  sailor,  re- 
sulting from  a  failure  of  the  deaf 
winchman  to  properly  respond  to  sig- 
nals. Again,  in  Harding  v,  Ostrander 
R.  &  Timber  Co.  (Wash.)  supra,  the 
court  applied  the  rule  that  a  servant 
may  recover  damages  from  tiie  master 
where  he  is  injured  through  the  in- 
competency of  a  fellow  servant^  and 
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the  master  knew  and  the  servant  did 
not  know  of  such  incompetency,  fold- 
ing: that  a  servant  who  was  injured  as 
.  a  result  of  the  deafness  of  his  assist- 
ant could  recover.  In  Irwin  v.  Brook- 
lyn Heights  R.  Co.  (1901)  59  App.  Div. 
95,  69  N.  Y.  Supp.  80,  a  street  railway 
company  which  employed  a  motorman 
who  was  bH»d  in  one  eye  and  could 
see  but  little  with  the  other  was  held 
negligent  in  employing  an  incompe- 
tent servant,  the  theory  being  that  the 
exercise  of  reasonable  diligence  upon 
tjie  part  of  the  master  would  have  re- 
vealed   its    servant's  incompetency. 
And  see  Louisville  &  N.  R.  Co.  v.  Lile 
(1908)  154  Ala.  556,  45  So.  699,  where- 
in it  was  held  that  an  allegation  that 
a  servant,  "because  of  being  blind  in 
one  eye  was  not  a  fit  or  proper  person" 
to  perform  the  duties  tot  which  he  was 
employed,  and,  therefore,  was  incom- 
petent, sufficiently  alleged  that  the 
lack  of  one  eye  imperiled  the  servant's 
efficiency.   In  Baird  v.  New  York  C.  & 
H.  R.  R.  Co.  (1901)  64  App.  Div.  14,  71 
N.  Y.  Supp.  734,  affirmed  without  opin- 
ion in  (1902)  172  N.  Y.  637,  65  N.  E. 
1113,  it  was  held  negligence  upon  the 
part  of  a  railroad  company  to  know- 
ingly employ  and  retain  in  its  employ 
a  brakeman  who,  by  reason  of  epileptic 
fits,  was  often  unable  to  perform  the 
duties  of  his  position.   And  see  Tuck- 
er V.  Missouri  &  K.  Teleph.  Co.  (1908) 
132  Mo.  App.  418,  112  S.  W.  6,  ^hich 
also  involved  the  question  whether  or 
not  the  fact  that  a  servant  was  an 
epileptic  rendered  him  incompetent, 
so  as  to  render  the  master  liable  in 
hiring  and  retaining  him  in  his  em- 
ploy.  In  Rhatigan  v.  Brooklyn  Union 
Gas  Co.  (1910)  136  App.  Div.  727,  121 
N.  Y.  Supp.  481,  a  master  was  held 
liable  upon  the  theory  that  he  had 
hired  an  incompetent  servant,  it  ap- 
pearing that,  in  unloading  a  boat,  a 
tackle  and  bucket  were  used;  that  the 
bucket  was  controlled  by  a  guy,  one 
end  of  which  was  held  by  a  workman 
whose  duty  was  to  take  in  or  let  out 
the  slack  as  the  fall  or  hoist  of  -  the 
bucket  required;  that  the  master  had 
placed  a  one-armed  man  in  charge  of 
such  guy;  that  the  duties  of  such  posi- 
tion required  the  use  of  two  arms; 
and  that  a  fellow  workman  was  in- 


?ORTS,  ANNOTATKD.        [11  AJJL 

jured  as  a  result  of  the  guy  tender's 
failure  to  take  in  slack.  In  Texas  & 
N.  0.  R.  Co.  V.  Lee  (1903)  32  Tex.  Civ. 
App.  23,  74  S.  W.  345,  a  railroad  com- 
pany knowingly  employed  on  its  sec- 
tion gang  a  man  having  a  rupture,  and 
his  inability  to  do  heavy  labor  resulted 
in  injury  to  a  fellow  section  hand. 

However,  to  render  the  master  lia- 
ble, the  physical  defects  which  render 
the  servant  .incompetent'  must  be 
known  to  the  master,  or  nuist  be  of 
such  a  nature  that,  by  the  exercise  of 
ordinary  care,  they  would  have  been 
discovered  by  him.  See  Jungnitsch  v. 
Michigan  Malleable  Iron  Works  (1895) 
105  Mich.  270,  63  N,  W.  296,  whereia 
it  was  held  that  a  master  was  not  neg- 
ligent in  hiring  a  boy  with  a  crooked 
arm  to  work  in  a  foundry,  where  there 
was  nothinir  to  put  the  master  on 
guard  as  to  any  such  defect.  In  Mona- 
han  V.  Worcester  (1890)  150  Mass. 
439,  15  Am.  St.  Rep.  226,  23  N.  E.  228, 
an  action  for  personal  injuries  alleged 
to  have  resulted  from  the  hiring  of  an 
incompetent  fellow  servant  of  the 
plaintiff,  it  was  held  that  evidence 
that  the  servant  whose  hiring  was 
complained  of  was  generally  reputed 
to  be  infirm  in  sight,  hearing,  and  phys- 
ical strength  was  competent  as  tend- 
ing to  show  that  the  master  did  not 
exercise  reasonable  care  in  employing 
him,  it  also  appearing  that  such  sen- 
ant  was,  as  a  matter  of  fact,  physically 
weak,  and  that  his  sight  and  hearing 
were  seriously  impaired. 

And,  of  course,  where  the  physical 
defect  is  not  such  as  to  render  the 
servant  ■  incompetent  to  perform  the 
duties  for  which  he  is  employed,  the 
employment  does  not  constitute  negli- 
gence upon  the  part  of  the  master. 
At  least,  in  Chicago  &  A.  R.  Co.  v. 
Du  Bois  (1896)  65  111.  App.  142,  it  w» 
held  that  it  was  not  negligence  to  em- 
ploy, for  the  purpose  of  testing  a 
boiler  for  broken  stay  bolts,  an  in- 
spector who  was  partially  deaf  in  one 
ear,  but  whose  hearing  was  good 
enough  to  determine  whether  a  bolt 
struck  with  a  hammer  was  sound  or 
broken.  And  in  Wing  v.  L.  A.  Brad- 
street  &  Sons  Co.  (1916)  114  Me.  m, 
96  Atl.  782,  reaffirmed  on  subsequent 
appeal  in  (1916)  115  Me.  394,  99  Atl. 
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S6,  it  was  held  that  a  master  was  not 
negligent  in  hiring^  a  man  who  had 
lost  his  right  leg  to  run  a  hoisting 
engine  which  operated  an  elevator, 
where  all  that  he  had  to  do  with  his 
feet  was  to  use  his  left  foot  on  the 
brake,  there  being  no  other  evidence 
of  incompetency.  And  in  Texas  &  P. 
R.  Co.  V.  Harrington  (1884)  62  Tex. 
597,  it  was  held  that  the  fact  that  one 
was  injured  by  a  locomotive  driven  by 
a  nearsighted  engineer  did  not  of  it- 
self establish  negligence  on  the  part 
of  the  company  in  retaining  the  engi- 
neer in  its  employment,  the  court  tak- 
ing the  position  that  the  fact  that  a 
person  is  nearsighted  does  not  neces- 
sarily render  him  incompetent  to  be 
engineer  of  a  locomotive,  if  he  can 
see  with  glasses  and  uses  them.  And 
see  Keys  v.  Pennsylvania  Co.  (.1386) 
1  Sadler  (Pa.)  816,  3  Atl.  IS,  for  an 
inference  that  the  fact  that  a  locomo- 
tive engineer  has  but  one  eye  does  not 
render  him  incempetent,  so  as  to  cast 


responsibility  upon  the  company  for 
having  hired  him. 

In  Louisville  &  N.  R.  Ce.  v.  Davis 
(1890)  91  Ala.  487,  8  So.  652,  where  a 
servant  was  injured  by  reason  of  the 
fact  that  a  one-armed  man  was  acting 
as  brakeman  and  failed  to  stop  a  car, 
but  in  which  the  question  was  not  one 
"of  the  negligence  of  the  defendant 
company  in  the  employment  of"  the 
crippled  servant,  he  having  been  em- 
ployed as  assistant  yardmaster,  but  of 
such  servant's  "own  negligence  in  fail- 
ing to  put  a  competent  and  physically 
capable  brakeman  on  the  car,"  which 
caused  the  injury  complained  of,  the 
court  said  that,  pertinent  to  the  ques- 
tion whether  the  assistant  yardmaster 
was  a  competent  brakeman,  was  his 
physical  capacity;  and  that  the  fact 
that  he  had  only  one  arm  was  evidence 
from  which  the  jury  might  justifiably 
infer  his  incapacity  to  act  as  brake- 
man.  6.  J.  G. 


ENGELS  COPPER  MINING  COMPANy 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION  et  al. 

Ciritfomia  Supreme  Court  (In  Banc)  —  Srptetnber  17,  1020, 

(_  Gal.  — .  192  Pac.  845.) 

Workmen's  compensation  —  injury  as  result  of  disease. 

1.  Injury  as  the  result  of  disease  is  within  the  operation  of  a  constitu- 
tional provision  authorizing  the  creation  ,  of  liablity  to  compensate  em- 
ployees "for  any  injury*'  incurred  in  the  course  of  employment. 

[See  note  on  this  question  hegiiming  on  page  790.] 

Evidence  —  burden  of  proof  —  expo- 
sure to  disease. 

4.  One  claiming  compensation  un- 
der the  Workmen's  Compensation  Act 
for  injury  alleged  to  have  result«l 
from  illness  contracted  because  of  ex- 
ceptional exposure  in  the  course  of  his 
employment  has  the  burden  of  show- 
ing that  it  in  fact  resulted  from  such 
exposure. 

Workmen's  compensation  —  illness 
from  exposure  in  course  of  employ- 
ment —  sufficiency  of  proof. 

5.  A  mining  engineer  who  is  direct- 
ed by  his  superintendent  to  care  for 
mine  operatives  ill  with  influensa  may 


—  injury  throusrh  voluntary  act. 

2.  Injury  suffered  by  an  employee 
in  voluntarily  doing  something  entire- 
ly outside  of  his  employment,  even 
though  of  benefit  to  his  employer,  is 
not  suffered  by  him  in  the  course  of 
his  employment,  within  the  meaning 
of  the  Workmen's  Compensation  Act. 
• —  caring  for  influenza  patients. 

3.  Services  of  a  mining  engineer, 
by  direction  of  the  superintendent,  in 
caring  for  mine  operatives  who  have 
been  attacked  by  influenza,  are  within 
the  course  of  his  employment,  within 
the  meaning  of  the  Workmen's  Com- 
pensation Act. 

11  A.L,R.— 50. 
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be  found  to  have  himself  contracted 
the  disease  because  of  exceptional  ex- 
posure in .  the  course  of  his  employ- 
ment, although  the  disease  was  rasring: 
in  the  community,  and  many  persons 
were  attacked,  where  he  was  com- 
pelled to  come  into  close  contact  with 
the  patients,  and  himself  became  ill 
within  the  incubation  period  after 
such  exposure,  and  the  evidence  shows 
a  much  larger  percentage  of  attacks 


among  persons  so  exposed  than  anions 

the  community  generally. 

Evidence  —  aofficictusy  of  evidence 

that  illness  wad  contracted  bccaase 

of  employment. 

6.  To  justify  an  award  under  the 
Workmen's  Compensation  Act  for  in- 
jury caused  by  illness  contracted  in 
the  course  of  the  employment,  proof 
that  the  illness  was  contracted  be- 
cause of  the  employment,  to  an  actail 
certainty,  is  not  necessary. 


Petition  for  a  writ  of  certiorari  to  review  an  award  by  the  Industrial 
Accident  Commission  to  cUimant  in  a  proceeding  under  the  Workmen's 
Compensation  Act  to  recover  compensation  for  injury  caused  by  iUnm 
alleged  to  have  been  contracted  in  the  course  of  employment  Award 

affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  R.  P.  Wisecarver  and  Red-    Wis.  370,  L.R.A.1916A,  273,  154  N.  W. 


man  &  Alexander  for  petitioner. 

Mr.  A.  E.  Graapner,  for  respond- 
ents: 

Claimant  contracted  the  disease  of 
influenza  as  a  result  -of  and  in  the 
course  of  his  employment. 

Hartford  Acci.  &  Indemnity  Co.  v. 
Industrial  Acci.  Commission,  32  CaL 
App.  481,  163  Pac.  225;  Turvey  v. 
Brintons  [1904]  1  K.  B.  328,  73  L.  J. 
K.  B.  N.  S.  158,  68  J.  P.  193,  52  Week. 
Rep.  195,  6  W.  C.  C.  4,  89  L.  T.  N.  S. 
660,  20  Times  L.  R.  129;  Scott  v.  Pear- 
son [1916]  2  K.  B.  61,  85  L.  J.  K.  B.  N. 
S.  825,  114  L.  T.  N.  S.  833,  [1916]  W. 
N.  151,  W.  C.  &  Ins.  Rep.  128.  32  Times 
L.  R.  412,  60  Sol.  Jo.  428,  9  B.  W.  C.  C. 
229;  Alloa  Coal  Co  v.  Drylie  [1913] 
S.  C.  549,  50  Scot.  L.  R.  350,  [1913]  W. 
C.  &  Ins.  Rep.  213,  6  B.  W.  C.  0.  39S, 
1  Scot.  L.  T.  167,  4  N.  C.  C.  A.  899; 
Cunningham  v.  Donovan,  93  Conn.  313, 
105  Atl.  622;  United  Paperboard  Co. 
V.  Lewis,  65  Ind.  App.  356,  117  N.  E. 
276;  Hurle's  Case,  217  Mass.  223, 
L.RJ^.1916A,  279,  104  N.  E.  336,  Ann. 
Cas.  1915C,  919,  4  N.  C.  C.  A.  527;  H. 
P.  Hood  &  Sons  v.  Maryland  Casualty 
Co.  206  Mass.  223,  30  L.R.A.(N.S.) 
1192,  138  Am.  St.  Rep.  379,  92  N.  E. 
329;  Fisher's  Case,  220  Mass.  581,  108 
N.  E.  361;  Dove  v.  Alpena  Hide  & 
Leather  Co.  198  Mich.  132,  164  N.  W. 
263;  Balzer  v.  Saginaw  Beef  Go.  199 
Mich.  374.  166  N.  W.  786;  PUss  v. 
Central  New  England  R.  Co.  169  App. 
Div.  826,  166  N.  Y.  Supp.  854;  Hiers 
V.  Hull,  178  App.  Div.  358,  164  N.  Y. 
Supp.  767;  Hart  v.  Wilson  &  Co.  186 
App.  Div.  926,  172  N.  Y.  Supp.  896; 
Vennen  v.  New  Dells  Lumber  Go.  161 


640.  Ann.  Cas.  1918B,  293,  10  N:'C.  G. 
A.  729;  Sunnyside  Coal  Co.  v.  Indaa- 
trial  Commission,  291  III.  523,  126  N. 
£.  196;  Belton  Oil  Co.  v.  Duncan,  60 
Tex.  Civ.  App.  257,  127  S.  W.  884; 
Henneberry  v.  Doyle  ri912]  2  Ir.  R. 
629,  46  Ir,  L.  T.  70,  5  B.  W.  C.  C.  580. 

OIney,  J.,  delivered- the  opinion  of 
the  court: 

This  proceeding  is  one  seeking  the 
annulment  of  an  award  of  the  In- 
dustrial Accident  Commission.  One 
Rebstock  was  taken  ill  with  inflaen- 
za  while  in  the  employ  of  the  peti- 
tioner, a  mining  company,  resultiitf 
in  an  affection  of  the  heart  which 
incapacitated  him  for  anytliing  but 
light  work.  For  this  he  claimed  and 
was  awarded  compensation.  Two 
grounds  are  advanced  for  the  annal- 
ment  of  the  award :  First,  that  in- 
jury by  disease  is  not  an  injury  for 
which  compensation  coiUd  be 
awarded  under  §  21  of  article  20  of 
the  Constitution,'  as  it  read  before 
its  recent  amendment  and  at  the 
time  Rebstock  contracted  infinenaa; 
and,  second,  that  the  disease  was  not 
incurred  by  him  as  the  result  of  his 
employment. 

The  case  markedly  resemUes  irhit 
is  known  as  the  Slattery  Case,  San 

I  The  legislature  may,  by  appropriitc 
legislation,  create  and  enforce  a  liability 
on  the  part  of  all  employers  to  compen- 
sate their  employees,  irrespeetiTe  of  the 
fault  of  either  party. 
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Francisca^^.v.  Industrial  Acci.  Com- 
mission, —  Cal.  — t  191  Pac.  26,  de- 
cided by  us  since  the  submission  of 
the  present  case,  and  the  question 
presented  by  the  first  ground  urged 
for  annulment,  which  is  purely  a 
question  of  law,  was  there  discussed 
,  ■  determined  ad- 
MMPMHitioH--  versely  to  the  con- 
oVdiJeS*''**""  tention  of  the  peti- 
tioner here.  No  dis- 
cussion, therefore,  of  that  question, 
ia  necessary  other  than  a  refer- 
ence to  that  decision,  and  the  state* 
ment  that  we  adhere  to  the  views 
there  expressed. 

The  question  presented  by  the 
second  ground  urged,  that  Rebstock 
did  not  contract  the  disease  as  the 
result  of  his  employment,  is,  of 
course,  a  question  of  fact,  and  can- 
not be  so  summarily  disposed  of,  al- 
though the  substantial  facts  of  the 
case  are  in  most  rrapects  the  same  aa 
those  of  the  Slattery  Case.  Reb- 
stock was  employed  at  the  com- 
pany's mine  in  Plumas  county  as  a 
"safety  engineer."  His  duties  in 
that  capacity  did  not  require  him  to 
give  attention  to  or  come  in  contact 
with  sick  employees  of  the  company, 
at  least  abovegzx>und.  The  epi- 
demic which  prevailed  throughout 
the  country  in  the  fall  of  1918  did 
not  omit  the  little  settlement  at  the 
company's  mine,  and  a  very  consid- 
erable number  of  its  employees  Were 
attacked.  The  company  attempted 
to  care  for  these  cases  in  its  hospital 
and  in  temporary  accommodations 
for  that  purpose.  Among  the 
places  so  used  was  Rebstock'a  office. 
The  number  of  regular  medical  at- 
tendants and  nurses  of  the  company 
was  insufficient  to  meet  the  emer- 
gency, and  in  this  situation  Rebstock 
practically  gave  up  his  regular 
diitie8,-and  for  some  five  or  six  days 
devoted  himself  to  caring  for  the  in- 
fluenza patients,  bathing  them,  giv- 
ing them  food  and  medicine,  attend- 
ing to  their  wants  generally,  and 
h^ing  the  closest  personal  contact 
with  them.  At  the  end  of  that  time 
he  himself  was  taken  with  the  dis- 
ease, resulting  finally  in  his  perma- 
nent industrial  impairment,  as  al- 


ias Pae.  8iS.) 
ready  steted.  The  period  of  incu- 
bation of  the  disease  is  from  two  to 
five  days,  so  that  Rebstock  in  all 
probability  contracted  the  disease 
during  the  period,  when  he  was  ex- 
posed to  the  contagion  in  an  excep- 
tional manner  because  of  his  attend- 
ance upon  infiu^za  patients. 

The  company's  first  claim  is  that 
the  exceptional  exposure  to  which 
Rebstock  was  subjected,  and  by  rea- 
son of  which  alone  it  can  be  claimed 
tiiat  he  contracted  his  illness  in  the 
course  of  his  employment,  was  in- 
curred by  him,  not  in  the  perform- 
ance of  the  duties  for  which  he  was 
employed,  but  in  the  performance  of 
services  outside  his  duties,  voluntary 
in  nature,  and  not  so  much  for  the 
benefit  of  his  employer  as  for  that  of 
the  little  community  of  which  he  was 
a  part.  The  second  claim  of  the  com- 
pany is  that,  in  any  case,  there  is 
nothing  to  show  that  Rebstock  con- 
tracted his  disease  by  reason  of  the 
exceptional  exposure  to  which  he 
was  subjected;  that  it  is  not  at  all 
improbable  that  he  acquired  it  by 
reason  of  the  general  exposure  to 
which  every  member  of  the  com- 
munity was  subjected  at  the  time; 
that  it  is  not  possible  to  determine 
with  any  reasonable  certainty  what- 
ever which  exposure  was  the  cause, 
of  his  illness,  and  to  endeavor  to  do 
so  is  but  guessing;  and  that  the 
award  of  the  commission  cannot  be 
justified  by  a  mere  guess,  but,  in  or- 
der to  be  valid,  requires  for  its  sup- 
port an  affirmative  showing  which 
takes  the  determination  out  of  the 
realm  of  mere  conjecture. 

As  to  the  first  claim,  it  is  true  that 
an  injury  suffered  by  an  employee  in 
voluntarily  doing  something  entirely 
outside  of  his  employment,  even 
though  of  benefit  to  _|„j„yy 
his  employer,  is  not  throvvk  v*i»- 
an  injury  suffered 
by  him  in  the  course  of  his  employ- 
ment, and  if  the  facts  of  this  case 
were  only  those  we  have  stated,  it 
might  be  that  the  award  would  have 
to  be  annulled  on  that  ground.  But 
there  was  evidence  in  the  case  which 
would  justify  the  commission  in  be- 
lieving that  the  further  fact  was 
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present  that  the  company's  superin- 
tendent had  directed  Rebstock  to  as- 
sist in  caring  for  the  company's  in- 
fluenza patients.  This  fact,  lor  we 
must  take  it  to  be  the  fact,  at  once 
took  Rebstock's  services  in  that  re- 
spect out  of  the  class 
of  purely  voluntary 
services.  Although 
the  services  were  exceptional,  and 
without  the  usual  scope  of  Reb- 
stock's employment,  they  were  with- 
in its  actual  scope  at  the  immediate 
time,  because  rendered  in  response 
to  the  company's  direction.  Miner 
V.  Franklin  County  Teleph.  Co.  88 
Vt.  311,  26  L.R.A.(N.S.)  1195,  75 
Atl.  653;  Sunnyside  Coal  Co.  v.  In- 
dustrial Commission,  291  III-.  523, 
126  N.  K  196,  and  authorities  there 
cited.  This  is  sufficient  to  justify 
the  award  so  far  as  this  particubu- 
point  is  concerned. 

As  to  the  second  contention  of  the 
company,  it  is,  of  course,  true  that 
the  burden  rested  upon  Rebstock  to 
Bvidenee—  show  that  his  itlncss 
biTrden'^of  yroof  rcsultcd  from  the 
MmJSSS^  *•  exceptional  expo- 
sure to  which  he 
was  subjected  in  caring  for  the  pa- 
tients of  the  company.  It  is  likewise 
true  that,  in  order  to  meet  this  bur- 
den, he  had  to  show  facts  sufficiently 
cogent  to  take  the  determination  of 
the  question  out  of  the  realm  of  pure 
conjecture.  It  is  also  true  that,  it 
cannot  be  said  from  the  facts  of  the 
case  that  it  is  certain  that  Rebstock 
contracted  the  disease  because  of  his 
exceptional  exposure  to  it.  But,  as 
was  said  in  the  Slattery  Case,  —  Cal. 
— ,  191  Pac.  29 :  "Certainty  is  not 
required.  It  is  not  even  required 
that  the  award  be,  in  our  judgment, 
in  accord  with  the  preponderance  of 
the  evidence,  in  order  that  we  be  not 
at  liberty  to  annul  it  We  cannot 
disturb  tiie  award  unless  we -can  say 
that  a  reasonable  man  could  not 
reach  the  conclusion  which  the  com- 
mission did." 

The  test  so  stated  in  the  last  sen- 
tence just  quoted  is  that  which  must 
be  applied  here. 

Upon  the  point  as  to  how  the  disr 
ease  was  contracted  by  the  employee, 


whether  because  of  the  exceptiraial 
exposure  to  which  he  was  subjected 
or  because  of  the  exposure  to  which 
he  was  subjected  in  common  with 
the  rest  of  the  community,  the  ma- 
terial facts  are  the  same  as  those  of 
the  Slattery  Case.  The  medical  evi- 
dence in  the  Slattery  Case  is  by  stip- 
ulation made  a  part  of  the  record 
here,  and  the  discussion  upon  this 
point  in  the  Slattery  Case  will  suffice 
for  the  discussion  in  this.  That  dis- 
cussion was :   "If  there  had  been  no 
epidemic  in  Smi  Francisco  at  the 
time,  and  it  appeared  that  Slattery, 
as  hospital  steward,  had  been  &n- 
posed  directly  to  a  considerable  num- 
ber of  influenza  patients,  and  was 
not  known  to  have  been  exposed 
otherwise,  and  had  come  down  with 
the  disease  within  the  period  of  incu- 
bation after  his  exposure,  the  conclu- 
sion that  the  disease  was  due  to  his 
exposure  in  the  course  of  his  work 
could  hardly  be  questioned.  But 
these  are  the  actual  facts,  with  the 
single  exception  that  an  epidemic 
was  raging.    To  the  extent  of  the 
severiiy    of    this    epidemic  the 
streng^  of  the  conclusion  is  weak- 
ened. It  may  wdl  be  that  if  the  epi- 
demic were  so  severe  that  the  pro- 
portion of  the  general  public  who 
were  attacked  was  anything  like  sb 
great  as  the  proportion  of  those  ex* 
posed  as  was  Slattery,  the  question 
of  Whether  he  was  attacked  because 
of  the  exposure  incident  to  his  em- 
ployment or  because  of  t^e  exposure 
general  to  the  public  would  be  so 
much  a  matter  of  conjecture  and 
speculation  as  not  to  warrant  a 
definite  conclusion  as  the  basis  of  an 
award.  But  the  actual  fact  is  tbaU 
of  persons  exposed  as  was  Slattery, 
the  proportion  of  those  attadud  was 
from  five  to  eight  times  as  great  as 
the  proportion  of  those  not  so  ex- 
posed. This  ratio  is  so  great  that  it 
cannot  be  said  that  Uie  ctnnmission 
was  not  justified  in  concluding  from 
it,  in  connection  with  the  other 
facts,  that  Slattery's  illness  was  due 
to  the  peculiar  exposure  of  his  em- 
plojrment.    Its  conclusion  is  the 
more  justified  by  the  fact  that  it  co- 
incides witii  the  conclusions  of  most 
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the  physicians  who  testified. 
:ir  opinions  upon  a  point  of  this 
racter  are  entitled  to  considera- 
1,  since  it  is  a  part  of  their  voca- 
1  to  observe  diseases  and  how 
r  spread,  and  to  draw  conclusions 
n  their  observations." 
here  was  one  particular  in  which 
laps  it  might  be  said  that  the 
:s  here  differ  from  those  of  the 
i;ery  Case.  The  evidence  there 
ht  be  taken  to  show  that  Slat- 
's exposure  to  the  disease,  out- 
of  that  incident  to  his  employ- 
it,  was  less  than  the  similar  ex- 
ire  of  Kebstock.  The  testimony 
Jlattery's  wife  was  that  during 
probable  period  of  incubation  he 
been  confined  pretty  strictly  to 
home  and  to  the  hospital  where 
was  employed.  This  factor  is 
mt  in  the  present  case.  But,  as 
foregoing  quotation  shows,  the 
toning  by  which  we  reached  the 
fusion  that  the  finding  of  the 
mission  that  Slattery's  illness 
been  contracted  because  of  ex- 
ional  exposure  should  be  sus- 
ed  did  not  proceed  upon  the 
imption  that  he  was  not  also 
osed  as  a  member  of  the  commun- 
or  that  his  exposure  in  that  re- 
:t  was  less  than  that  to  which  the 
munity  in  general  was  subjected, 
the  contrary,  it  proceeds  on  the 
imption  that  he  was  exposed  in 
respect  like  anyone  else,  and  the 
;lusion  reached  is  justified  by 
ion  of  the  very  great  difference 
^een  the  respective  proportions 
hose  attacked  in  the  community 
kmen'a  large  and  those 

>«ii«atiou-  attacked  in  the  class 
Uni^T*!?  exposed  in  the  ex- 
u^meat-  ccptional  manner  in 
siener  of  which  Were  both 
Slattery  and  Reb- 
k.  '  The  proportion  of  the  latter 
from  five  to  eight  times  as  great, 
this  was  deemed,  and  we  deem  it 
,  sufficient  to  remove  from  the 
m  of  pure  conjecture  the  con- 
Ion  that  a  person  so  exceptional- 
xposed,  and  contracting  the  dis- 
,  contracted  it  in  the  course  of 
I  exposure. 

here  was  urged  upon  us  in  the 


Slattery  Case,  and  there  is  urged  up- 
on us  now,  the  authority  of  Martin 
v.  Manchester  Corp.  [1912]  W.  N. 
105, 106  L.  T.  N.  S.  741,  76  J.  P.  251, 
28  Times  L.  R.  344,  [1912]  W.  C. 
Rep.  289,5B.W.C.C.259,«nditia  ' 
well,  perhaps,  for  us  to  express  our 
views  concerning  it.  It  was  there 
held  that  the  conclusion  was  not  jus- 
tified that  an  employee  of  a  scarlet 
fever  hospital,  particularly  exposed 
to  the  disease  in  the  course  of  his 
employment,  and  who  was  attacked 
by  it,  acquired  the  disease  through 
such  exposure.  It  is  said  that  he 
might  have  acquired  it  in  some  other 
manner.  It  is.  of  course,  true  that 
he  might  have  acquired  uie  disease 
in  some  other  manner,  but  that  he 
actu^ly  did  so  would  seem  to  be  ' 
quite  improbable.  The  decision 
practically  requires  absolute  cer- 
tainty as  to  the  fact  that  the  disease 
was  contracted  because  of  the  em- 
ployment, and  in  no  other  manner. 
This  is  not  jwssible  or  necessary. 
All  that  is  required  is. that  degree 
of  certainty  upon  ^j^Me^^ 
which  men  may  rea-  ■nmciencr  of 
sonably  act,  and  by  r,^LV«:«  I!;"*o«. 
which  their  affairs  tr«cted  becnn.e  . 

•  ,       ,       of  employment. 

may  reasonably  be 
determined.  It  would  seem  well- 
nigh  beyond  argument  that,  for  the 
practical  conduct  and  governance  of 
human  affairs,  the  conclusion  that  a 
man  attacked  with  scarlet  fever  had 
incurred  the  infection  by  his  expo- 
sure to  it  in  a  scarlet-fever  hospital 
would  appear  with  sufficient  cer- 
tainty when  it  appeared  that  he  had 
been  employed  in  the  hospital  dur- 
ing the  period  when  he  must  have 
been  infected,  and  there  dally 
brought  into  close  contact  with 
patients  suffering  from  the  disease, 
and  it  did  not  appear  that  he  had 
been  particularly  exposed  in  any 
other  manner.  We  cannot  follow  the 
decision  mentioned,  holding  to  the 
contrary. 

Award  afiirmed. 

We  concur:  Angellotti,  Ch.  J.; 
Xennon,  J.;  Lawlor,  J.;  Shaw,  J.; 
WUbur,  J.;  Sloone^  J. 

Petition  for  rehearing  denied 
October  14,  1920. 
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This  annotation  is  confined  to  dis- 
eases contracted  from  other  human 
beings,  and  is  not  concerned  with  in- 
dustrial diseases,  .e.  g.,  anthrax  di- 
rectly traceable  to  infection  from  ma- 
terials employed  in  the  manufacture 
of  goods. 

It  will  be  observed  that,  in  the-  re- 
ported case  (Engels  Copper  Mm,  Go. 
V.  Industrial  Acci.  Commission,  ante, 
785),  the  finding  that  the  employee 
contracted  influenza  as  the  result  of 
his  employment  was  held  justified 
.  where  it  appeared  that  he  was  em- 
ployed as  an  engineer  at  a  mine  lo- 
cated in  a  small  settlement;  that,  al- 
though his  usual  duties  did  not  re- 
quire him  to  give  attention  to  sick 
employees,  there  was  evidence  that  the 
superintendent  directed  him  to  assist 
in  caring  for  the  company's  servants 
during  an  epidemic  of  influenzf^  and 
that  he  gave  up  his  office  for  use  as  a 
hospital,  and  devoted  himself  for  five 
or  six  days  to  caring  for  influenza 
patients,  at  the  end  of  which  time  he 
was  himself  taken  ill  with  the  disease 
and  thereby  incapacitated.  It  was 
argued  that  the  services  performed  in 
caring  for  the  sick  were  outside  his 
duties,  voluntary  in  their  nature,  and 
not  so  much  for  the  benefit  of  the 
employer  as  for  that  of  the  commu- 
nity; but  the  court  decided  otherwise, 
and  also  held  that  the  evidence  was 
sufficient  to  justify  a  reasonable  man  * 
in  reaching  the  conclusion  that  the 
employee  contracted  the  disease  by 
reason  of  the  exceptional  exposure  to 
which  he  was  subjected,  and  that  cer- 
tainty of  proof  was  not  required. 

And  in  San  Francisco  v.  Industrial 
Acci.  Commission  (1920)  —  Cal.  — , 
191  Pac.  26,  it  was  held  that  the  con- 
clusion was  justified  that  the  deceased 
contracted  the  infiuenza  in  the  course 
of  his  employment,  where  there  was 
evidence  that  he  was  employed  as 
steward  in  a  municipal  hospital;  that 
an  epidemic  of  influenza  was  raging 
in  the  city ;  that  the  disease  was  high- 
ly infectious  and  was  so  general  that 


one  out  of  every  ten  in  the  city  coi- 
tracted  it,  and  everyone  was  more  or 
less  exposed  to  it,  and  that  the  de- 
ceased, within  the  period  of  incubation 
prior  to  the  time  he  was  taken  sick, 
was  exposed  in  the  course  of  his  da- 
ties  to  a  number  of  developed  eases  of 
infiuenza,  and  was  taken  ill  with  it  and 
died.  The  court  here  said:  "It  ii 
also  contended,  and  truly,  that  com- 
pensation is  not  due  merely  for  injury 
by  diseatfe  contracted  by  an  employee 
while  employed.  The  injury  must  be 
one  arising  out  of  the  employment; 
and  where  the  injury  is  by  Aiwm, 
there  must  exist  the  relation  of  cause 
and  effect  between  the  employment 
and  the  disease.  It  is  also  true  that,  to 
justify  an  award^  there  must  be  an 
affirmative  showing  of  a  case  within 
the  statute ;  or,  concretely,  it  must  af- 
firmatively appear  here  that  Slattery 
contracted  the  disease  from  which  he 
died  because  of  his  employment 

"On  the  other  hand,  the  evidence 
showed  that  the  incubation  period  of 
the  disease  is  from  one  to  four  days; 
that  Slattery,  in  the  course  of  Mb  du- 
ties, during  the  five  days  preceding  his 
being  taken  ill,  had  had  to  handle  and 
had  been  exposed  to  at  least  twelve 
developed  cases  of  influenza ;  that,  so 
far  as  known,  he  was  not  exposed  to 
any  cases  except  in  the  course  of  his 
employment;  that  he  lived  only  half 
a  block  from  the  hospital  where  he  was 
employed,  and  during  the  two  weeks 
preceding  his  illness  had  been  work- 
ing very  hard,  and  had  gone  directly 
from  his  home  to  his  work  and  ttaa 
his  work  to  his  home,  and  had  not  been 
out;  that  his  exposure  because  of  his 
work  was  far  greater  than  that  of  the 
average  person,  and  that  among  the 
nurses  in  the  hospitals  of  the  ci^,— « 
class  exposed  in  much  the  same  degree 
as  Slattery, — ^the  proportion  who  con- 
tracted the  disease  ran  from  50  to  K 
per  cent,  as  against  10  per  cent  for 
the  community  in  general.  The  pw- 
ponderance  of  the  medical  testimony 
also  was  to  the  effect  that  Slatter; 
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contracted  the  disease  as  a  result  of 
his  peculiar  eicposure  to  it,  incidental 
to  his  employment. 

"It,  of  course,  cannot  be  said  that 
from  these  facts  it  is  certain  that 
Slattery  contracted  his  sickness  be- 
cause of  his  employment.  But  cer- 
tainty is  not  required.  It  is  not  even 
required  that  the  award  be,  in  our 
judgment,  in  accord  with  the  prepon- 
dmnee  of  tiie  evidence,  in  order  that 
we  be  not  at  liberty  to  annul  it.  We 
cannot  disturb  the  award  unless  we 
can  say  that  a  reasonable  man  could 
not  reach  the  conclusion  which  the 
commission  did.  This  we  cannot  say 
in  the  present  case. 

"If  there  had  been  no  epidemic  in 
San  Francisco  at  the  time,  and  it  ap- 
peared that  Slattery,  as  hospital  stew- 
ard,  had  been  exposed  directly  to  a 
considerable  number  of  influenza  pa- 
tients, and  was  not  known  to  have 
been  exposed  otherwise,  and  had  come 
down  with  the  disease  wjthin  the  peri- 
od of  incubation  after  his  exposure, 
the  conclusion  that  the  disease  was 
doe  to  his  exposure  in  the  cpurse  of 
his  work  could  hardly  be  questioned. 
But  these  are  the  actual  facts,  with 
the  single  exception  that  an  epidemic 
was  raging.  To  the  extent  of  the 
severity  of  this  epidemic  the  strength 
of  the  conclusion  is  weakened.  It  may 
well  be  that  if  the  epidemic  were  so 
severe  that  the  proportion  of  the  gen- 
eral public  who  were  attacked  was 
anything  like  as  great  as  the  propor- 
tion of  those  exposed  as  was  Slattery, 
the  question  of  whether  he  was  at- 
tacked because  of  the  exposure  inci- 
dent to  his  employment,  or  because  of 
the  exposure  general  to  the  public, 
would  be  so  much  a  matter  of  conjec- 
ture and  speculation  as  not  to  warrant 
a  definite  conclusion  as  the  basis  of 
an  award.  But  the  actual  fact  is  that, 
of  persons  exposed  as  was  Slattery, 
the  proportion  of  those  attacked  was 
from  five  to  eight  times  as  great  as 
the  proportion  of  those  not  so  exposed. 
This  ratio  is  so  great  that  it  cannot  be 
said  tiiat  the  commission  was  not  jus- 
tified in  concluding  from  it^  in  connec- 
tion, with  the  other  facts,  that  Slat- 
tery's  illness  was  due  to  the  peculiar 
exposure  of  his  employment." 


It  will  be  noted  that  in  the  reported 
case  (Engels  Copper  Min.  Co.  v.  In- 
dustrial Acci.  Commission,  ante,  786), 
the  court,  with  respect  to  the  question 
whether  disease  was  an  injury  for 
which  compensation  might  be  award- 
ed, followed  the  decision  in  San^  Fran- 
cisco V.  Industrial  Acci.  Commission 
(CaL)  supra,  where,  as  before  stated, 
an  employee  in  a  hospital  contracted 
influenza,  and  it  was  held  that  an  in- 
jury suffered  by  reason  of  a  disease 
contracted  by  an  employee  while  at 
work  was  an  injury  for  which  com- 
pensation might  be  awarded  under  § 
21  of  article  2Q  of  the  California  Con- 
stitution, providing  that  the  legisla- 
ture might^  by  appropriate  legislation, 
create  and  enforce  a  liability  on  the 
part  of  all  employers  to  compensate 
their  employees  "for  any  injury  in- 
curred" by  them.  The  court,  after 
reaching  the  conclusion  that  "injury" 
might  have  either  a  narrow  or  a  broad 
meaning,  either  of  which  might  be  rea- 
sonable, stated  that  when  the  legisla- 
ture has  once  construed  the  Constitu- 
tion, the  courts  should  not  place  a 
different  construction  upon  it,  and  de- 
clare a  statute  invalid  unless  it  can 
be  said  that  the  legislation  is  certain- 
ly opposed  to  the  Constitution,  and 
said:  "In  the  present  case,  the  legis- 
lature has  construed  the  Constitution^ 
and  has  placed  upon  the  word  'injury' 
the  broader  meaning  possible  to  it. 
Section  6  of  the  Workmen's  Compensa- 
tion Act  (Stat.  1917,  p.  831)  provides 
that  compensation  shall  be  given  by  an 
employer  'for  any  injury  sustained  by 
his  employee  arising  out  of  and  in  the 
course  of  the  employment  and  for  the 
death  of  any  such  employee  if  the 
injury  shall  proximately  cause  death.* 
Subdivision  4  of  §  3  of  the  act  defines 
injury  as  follows:  '(4).  The  term  "in- 
jury," as  used  in  this  act,  shall  in- 
clude any  injury  or  disease  arising 
out  of  the  employment.  In  case  of 
aggravation  of  any  disease  ousting 
prior  to  such  injury,  compensation 
shall  be  allowed  only  for  such  propor- 
tion of  the  disability  due  to  the  ag- 
gravation of  such  prior  disease  as  may 
reasonably  be  attributed  to  the  injury.' 
The  Constitution  cannot  be  given  the 
more  limited  meaning  contended  for 
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by  the  city  without  declaring  this  pro- 
vision in  the  statute  void.  This  we 
cannot  do,  unless  there  is  a  plain  and 
unmistakable  conflict  between  the 
statute  and  the  Constitution.  But 
there  is  no  such  plain  and  unmistak- 
able conflict,  since  the  statute  does  no 
more  than  adopt  what  is  at  least  a 
possible  and  not  unreasonable  con- 
struction of  the  Constitution.  This 
being  the  case,  it  must  be  held  that  the 
provision  of  the  Compensation  Act 
whereby  a  disease  arising  out  of  em- 
ployment is  declared  to  be  an  injury 
for  which  compensation  shall  be  paid, 
is  not  unconstitutional,  but  is  opera- 
tive and  controlling.*' 

And  in  Martin  v.  Manchester  Corp. 
(1912)  5  B.  W.  C.  C.  (Eng.)  259,  where 
there  was  evidence  that  the  workman 
was  porter  in  a  scarlet-fever  hospital, 
whose  duty  -was  to  clean  out  the  mor- 
tuary; that  he  had  influenza  in  Feb- 
ruary of  a  certain  year  which  pre- 
vented him  from  working  until  March 
22;  that  on  April  1,  while  cleaning  the 
mortuary,  he  was  taken  sick,  and  in 
about  four  days  developed  scarlet 
fever,  which  incapacitated  him, — it 
was  held  th^t  the  evidence  was  in- 
sufficient to  justify  a  finding  that  the 
injuiy  resulted  from  an  accident  aris- 
ing out  of  and  in  the  course  of  the 
employment.  Buckley,  L.  J.,  said: 
"The  contraction  of  the  disease  is  an 
injury.  That  injury  may  or  may  not 
be  by  accident.  In  order  that  the  man 
may  succeed,  it  is  necessary  he  should 
show  that  the  disease  was  contracted 
by  accident.  It  is  for  the  workman  to 
establish  the  accident.  The  workman 
must  show  how,  when,  where,  to  the 
satisfaction  of  the  tribunal,  the  cir- 
cumstances took  place  which  consti- 
tuted an  accident.  The  most  that  can 
be  said  here  is  that  this  man  was  em- 
ployed in  a  scarlet-fever  hospital,  and 
it  may  be  more  probable  that  he  con- 
tracted the  complaint  in  the  place 
where  there  were  scarlet  fever  pa- 
tients than  in  the  street  or  his  aunt's 
house.  But  that  will  not  do.  You 
must  not  say,  'It  is  very  likely  that  I 
did  contract  it  here;*  you  must  show 
that  you  did  contract  it  there.  Eyen 
if  he  contracted  it  in  the  hospital,  it  is 
not  enough,  because  you  must  show 


that  he  contracted  it  by  accident.  If, 
in  order  to  prevent  infection,  it  viu 
his  duty  to  wash  his  hands  with  a  par- 
ticular solution,  and  if,  by  accident, 
he  took  a  wrong  soap  or  wrong  solu- 
tion, and  so  contracted  the  disease, 
it  might  be  that  he  then  would  have 
contracted  the  disease  by  accident. 
There  is  nothing  of  that  sort  in  this 
case.  Here  it  is  quite  insuiTicient  to 
say,  'I  was  in  a  place  where  there  was 
scarlet  fever,  and  I  had  scarlet  fever, 
and  therefore  I  contracted  an  injuo' 
by  accident.'  All  that  he  shows  is  tiiat 
he  had  an  injury,  and  then  he  must 
show  that  the  injury  arose  by  accident. 
That  is,  showing  how  he  contracted  it 
In  my  view,  there  is  no  evidence  at  all 
here  on  which  the  judge  could  infer 
an  injury  by  accident." 

But  Richardson  v.  Greenberg  (1919) 
188  App.  Div.  248,  176  N.  Y.  Supp. 
661,  is  distinguishable  because  of 
the  form  of  the  statute,  it  being 
held  that  the  contraction  of  glanders 
by  a  stable  employee  from  a  horse  af- 
fected with  that  disease,  which  he  was 
required  to  lead,  was  not  an  "acci- 
dental personal  injury"  arising  out  of 
his  employment.  The  court  said: 
"Had  it  been  the  intention  of  the  legis- 
lature to  include  within  the  meaninj 
of  'injury,*  or  'personal  injury,'  all 
diseases  of  whatever  nature,  it  would 
not  have  been  necessary  expressly  to 
mention,  in  addition  to  'accidental  in- 
juries,' 'such  disease  or  infection  as 
may  naturally  and  unavoidably  result 
therefrom.'  This  express  mention  of  a 
disease  w^ich  is  the  consequence  of 
injury  would  seem  to  exclude  all  di^ 
eases  which  are  not.  The  particular 
disease  must  'result*  from  'accidental 
injury,*— that  is  to  say,  it  must  be 
preceded  by  such  injury, — and  there- 
fore cannot  constitute  the  injur}' 
which  it  follows.  Evidently  'dise^' 
and  'accidental  injury*  are  in  contrast 
with  each  other,  so  that  the  former 
is  never  comprehended  by  the  latter. 
The  Workmen's  Compensation  Law 
was  drawn  with  painstaking  care,  and 
it  cannot  be  supposed  that  words  and 
phrases  found  therein,  particularly 
in  the  defining  clauses,  were  needless- 
ly, meaninglessly,  or  obscurely  used. 
The  plain  meaning  of  its  words,  with- 
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oat  the  aid  of  judicial  interpretation* 
induces  the  conclusion  that  the  legis- 
lature intended  to  make  compensation 
no  condition  of  death  resulting  from 
diBcase,  unless  the  disease  itself  fol- 
lowed a  traumatic  injury  or  other  in- 
jury not  parti^ng  of  the  nature  of  a 
disease." 

It  will  be  observed  from  the  state- 


ment at  the  beginning  of  this  annota- 
tion that  this  case  is  not  strictly  lirlth- 
in  the  scope  of  the  note;  but,  on  ac- 
count of  its  similarity  to  the  cases 
dealing  with  contraction  of  diseases 
from  human  beings,  it  has  been  in- 
cluded for  what  it  may  be  worth  on 
the  question  here  discussed. 

J.  T.  W. 


FEDERAL  TRADE  COMMISSION 

V. 

ANDERSON  GRATZ  et  al.^  Doing  Business  under  the  Firm  Name  and 
Style  of  Warren,  Jones,  &  Gratz,  et  al. 

■   Vnited  states  CtrctiU  Court  of  Appeals,  Settond  CMrvuM— Jfay  i4,  1919, 

(169  C.  C.  A.  m  258  Fed.  814.) 

Unfair  trade  —  scope  of  Federal  act. 

1.  The  statute  creatinK  the  Federal  Trade  Commission  and  giving  it 
authority  to  prevent  unfair  methods  of  competition  does  not  apply  to 
unfair  methods  of  competition  between  individuals  merely. 

ISee  note  on,  this  question  beginning  on  page  797.] 

—  refusal  to  sell  articles  aepsmtm 

fnm  others.  a  particular  make,  where  the  practice 

2.  The  Federal  Trade  Commission  is  not  general,  but  was  resorte'd  to 
has  no  authority  to  prevent  the  re-  only  in  a  few  instances,  for  a  partic- 
fusal  to  sell  cotton  ties  without  a  ular  purpose. 

corresponding  amount  of  bagging  of       [See  note  in  6  A.L.R.  366.] 


Petition  to  review  and  set  aside  an  order  of  respondent  directing 
petitioners  to  desist  from  using  alleged  unfair  methods  of  competition. 

Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Argued  before  Ward,  Hough,  and 
Manton,  Circuit  Judges. 

Mr.  T.  F.  Magner  for  petitioners. 

Mr.  John  Walsh,  for  respondent: 

The  order  of  the  commission  does 
not  deprive  petitioners  of  their  consti- 
tutional rights  to  the  equal  protection 
of  the  law. 

United  States  v.  Keystone  Watch 
Case  Co.  218  Fed.  502;  Cincinnati,  H. 
&  D.  R.  Co.  V.  Interstate  Commerce 
Commission,  206  U.  S.  142,  51  L.  ed. 
»95,  27  Sup.  Ct.  Rep.  648;  Illinois  C. 
R.  Co.  V.  Interstate  Commerce  Com- 
mission. 206  U.  S.  441,  SI  L.  ed.  1128, 
27  Sup.  Ct.  Rep.  700;  Pennsylvania  R. 
Co.  V.  International  Coal  Min.  Co.  280 
U.  S.  Ig4,  67  L.  ed.  1446,  33  Sup.  Ct. 
Rep.  893,  Ann.  Gas.  1915A,  315 ; 
Mitchell  Coal  &  Coke  Co.  v.  Pennsyl- 
vania R.  Co.  230  U.  S.  247,  67  L.  ed. 


1472,  33  Sup.  Ct.  Rep.  916;  Morrisdale 
Coal  Co.  V.  Pennsylvania  R.  Co.  230 
U.  S.  304,  57  L.  ed.  1494,  33  Sup.  Ct. 
Rep.  938;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  United  States,  232  U.  S.  199,  68  L. 
ed.  568,  34  Sup.  Ct.  Rep.  291;  Inter- 
state Commerce  Commission  v.  Good- 
rich Transit  Co.  224  U.  S.  194,  56  L. 
ed.  729,  32  Sup.  Ct.  Rep.  436;  Louis- 
ville &  N.  R.  Co.  v.  Garrett,  231.  U.  S. 
298,  58  L.  ed.  229,  34  Sup.  Ct.  Rep.  48; 
Portland  R.  Light  &  P.  Co.  v.  Railroad 
Commission,  229  U.  S.  897,  67  L.  ed. 
1248,  33  Sup.  Ct.  Bep.  820. 

The  Federal  Trade  Commission  has 
the  right  to  pass  on  questions  of  un- 
fair methods  of  competition,  and  issue 
orders  to  prevent  the  same,  where  the 
property  rights  of  certain  individuals 
are  not  involved. 

Armstrong  Cork  Co.  v.  Ringwalt 
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Linoleum  Works,  153  C.  C.  A.  665,  240 
Fed.  1022;  28  Am.  &  Eng.  Enc.  Law, 
2d  ed.  348;  Nims,  Unfair  Business 
Competition,  p.  1;  Sperry  &  H.  Co.  v. 
Louis  Weber  Co.  161  Fed.  219;  Even- 
son  V.  Spaulding,  9  L.R.A.(N.S.)  904, 
82  C.  C.  A.  263.  150  Fed.  517;  Stand- 
ard Oil  Co.  V.  Doyle,  118  Ky.  662,  111 
Am.  St.  Rep.  331,  82  S.  W.  271 ;  Com- 
mercial Acetylene  Co.  v.  Avery  Port- 
able Lighting  Co.  152  Fed.  642; 
Standard  Oil  Co.  v.  United  States,  221 
U.  S.  43,  55  L.  ed.  638,  34  L.R.A.(N.S.) 
834,  31  Sup.  Ct.  Rep.  502,  Ann.  Cas. 
1912D,  734;  International  News  Serv- 
ice V.  Associated  Press,  248  U.  S.  215, 
63  L.  ed.  211,  2  A.L.R.  293,  39  Sup.  Ct. 
Rep.  68;  Hitchman  Coal  &  Coke  Co. 
V.  Mitchell.  246  U.  S.  229,  62  L.  ed.  260, 
L.R.A.1918C,  497,  38  Sup.  Ct.  Rep.  66, 
Ann.  Cas.  1918B,  461 ;  United  States  v. 
Patterson,  205  Fed.  292. 

The  findings  of  fact  made  by  the 
commission  authorize  or  justify  the 
order  made  by  it,  directing  the  defend- 
ants to  cease  and  desist. 

United  States  v.  Trans-Missouri 
Freight  Asao.  166  U.  S.  290,  41  L.  ed. 
1007,  17  Sup.  Ct.  Rep.  540. 

Ward,  Circuit  Judge,  delivered  the 

opinion  of  the  court: 

This  is  a  petition  of  Anderson 
Gr&tz,  a  member  of  the  firm  of  War- 
ren, Jones,  &  Gratz,  under  §  5  of  the 
Act  of  September  26,  1914,  chap. 
3H,  38  Stat,  at  L.  719,  Comp.  Stat.  § 
8836e,  4  Fed.  Stat.  Anno.  2d  ed.  p. 
577,  creating  the  Federal  Trade 
Commission,  to  review  the  following 
«rder  of  the  commission : 

Therefore,  it  is  ordered,  that  the 
respondents,  Anderson  Grats  and 
Benjamin  Gratz,  copartners,  doing 
business  under  the  firm  name  and 
style  of  Warren,  Jones,  &  Gratz,  P. 
P.  Williams,  W.  H.  Fitzhugh,  and 
Alexander  Fitzhugh,  copartners,  do- 
ing business  under  the  firm  name 
and  style  of  P.  P.  Williams  &  Com- 
pany,  and  G.  O.  Elmer,  their  officers 
and  agents,  cease  and  desist  from  re- 
quiring purchasers  of  cotton  ties  to 
also  buy,  or  agree  to  buy,  a  propor- 
tionate amount  of  American  Manu- 
facturing Company's  bagging,  and, 
further,  that  the  respondents  cease 
and  desist  from  refusing  to  sell  cot- 
ton ties  unless  the  purchasers  buy  or 
agree  to  buy  from  them  correspond- 
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ing  amounts  of  American  Manufac- 
turing Company's  bagging,  or  any 
amount  of  cotton  bagging  of  any 
kind. 

By  the  Commission, 
[Seal.]  L.  L.  Bracken,  Secretur. 

If  Anderson  Gratz  has  not  suf- 
ficient standing  to  file  this  petition, 
counsel  for  the  commission  has  veiy 
fairly  waived  the  objection  and  in- 
vited the  court  to  dispose  of  the 
questions  raised. 

The  first  count  of  the  complaiot 
served  on  the  respondents,  which  is 
the  only  one  involved,  is  as  follows: 

"Paragraph  1.  That  the  respond- 
ents Anderson  Gratz  and  Bmjamin 
Gratz  are  copartners,  doing  busi- 
ness under  the  firm  name  and  style 
of  Warren,  Jones,  &  Gratz,  havuie 
their  principal  office  and  place  of 
business  in  i^e  city  of  St  Louis,  and 
state  of  Missouri,  and  are  engaged 
in  the  business  of  selling,  in  inter- 
state commerce,  either  directiy  to 
the  trade,  or  through  the  respond- 
ents hereinafter  named,  ties  made 
and  used  for  binding  bales  of  cottm, 
and  which  steel  ties  are  manufac- 
tured by  the  Carnegie  Steel  Com- 
pany of  Pittsburgh,  Pennsylvania, 
and  also  selling,  in  the  same  manner, 
jute  bagging,  used  to  wrap  bales  of 
cotton,  and  which  jute  bagging  is 
manufactured  by  the  American 
Manufacturing  Company,  of  St 
Louis,  Missouri. 

"Paragraph  2.  That  the  respond- 
ents P.  P.  Williams,  W.  H.  Fitzhogb, 
and  Alexander  Fitzhugh  are  copart- 
ners, doing  business  under  the  firm 
name  and  style  of  P.  P.  Williams  & 
Company,  having  their  principal 
ofiice  and  place  of  business  in  the 
city  of  Vicksburg,  and  state  of  Mis- 
sissippi, and  the  said  last-named 
respondents  and  the  said  respondent 
Charles  O.  Elmer,  who  is  located  and 
doing  business  at  the  city  of  New  Or- 
leans, and  state  of  Louisiana,  are 
the  selling  and  distributing  agents 
of  the  said  firm  of  Warren,  Jones,  4 
Gratz,  and  sell  and  distribute  the  ties 
and  bagging,  manufactured  as 
aforesaid,  in  interstate  commerce, 
principally  to  jobbers  aiid  dealers^ 
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"Paragraph  3.  That  with  the  pur- 
pose, intent,  and  eifect  of  discouracr- 
ingand  stiflincr  competition  in  inter- 
state commerce  in  the  sale  of  such 
bagging,  all  of  the  respondents  do 
now  refuse,  and  for  more  than  a 
year  last  past  have  refused,  to  sell 
any  of  such  ties  unless  the  prospec- 
tive purchaser  thereof  would  also 
bay  from  them  bagging  to  be  used 
with  the  number  of  des  proposed  to 
be  bought ;  that  is  to  say,  for  each  6 
of  such  tie^  proposed  to  be  bought 
from  the  respondents  the  prospec- 
tive purchaser  is  required  to  buy  6 
yards  of  such  bagging." 

The  respondents  filed  an  answer 
admitting  the  facts  stated  in  para- 
graphs 1  and  2,  but  denying  the 
facta  stated  and  the  conclusion 
therefrom  contained  in  paragraph 
3.  They  appeared  and  offered  testi- 
mony before  the  commission. 

The  commission's  material  find- 
ings of  fact  and  its  concluqions  of 
law  are  as  follows : 

"Paragraph  2.  That  within  three 
yearn  last  past  respondents,  Ander- 
son Gratz  and  Benjamin  Gratz,  co- 
partners, doing  business  under  the 
firm  name  and  style  of  Warren, 
Jones,  &  Gratz,  P.  P.  Williams,  W.  H. 
Fitzhugh,  and  Alexander  Fitzhugh, 
copartnei^,  doing  business  under  the 
firm  name  and  style  of  P.  P.  Wil- 
Hams  &  Company,  and  C.  O.  Elmer, 
adopted  and  practised  the  policy  of 
refusing  to  sell  steel  ties  to  those 
merchants  and  dealers  who  wished 
to  buy  them  from  them  unless  such 
merchants  and  dealers  would  also 
buy  from  them  a  corresponding 
amount  of  jute  bagging.  .  .  . 

'Taragraph  4.  .  .  .  The  dom- 
inanng  and  controlling  position  oc- 
cupied by  said  respondents  in  the 
sale  and  distribution  of  ties  made  It 
possible  for  them  to  force  would-be 
purchasers  of  ties  to  also  buy  from 
them  bagging  manufactured  by  the 
American  Manufacturing  Company, 
and  in  many  instances,  said  respond- 
ents refused  to  sell  ties  unless  the 
purchaser  would  also  buy  from  them 
A  corresponding  amoant  of  bagging. 


were  often- 
times compelled  to  buy  bagging 
manufactured  by  the  American 
Manufacturing  Company,  from  said 
respondents,  in  order  to  procure  a 
sufficient  supply  of  steel  ties  used 
for  the  purpose  aforesaid. 

"Conclusions  of  Law. ' 

"That  the  methods  of  competition 
set  forth  in  the  foregoing  findings 
as  to  the  facts,  in  paragraphs  1,  2, 
3,  and  4,  and  each  and  all  of  them, 
are,  under  the  circumstances  therein 
set  f (»rth,  unfair  methods  of  compe- 
tition in  interstate  commerce, 
against  other  manufacturers,  deal- 
ers, and  distributors  of  jute  bag- 
ging, and  against  other  dealers  and 
distributors  in  the  material  known 
as  sugar  bag  cloth,  and  against 
manufacturers,  dealers,  and  distrib- 
utors of  the  bagging  known  as  re- 
woven  bagging  and  secondhand 
bagging,  in  violation  of  the  provi- 
sions of  §  5  of  an  act  of  Congress 
approved  September  26,  1914,  enti- 
tled, *An  Act  to  Create  a  Federal 
Trade  Commission,  to  Define  its 
Powers  and  Duties,  and  for  Other 
Purposes,*  and  that  there  is  not  suf- 
ficient proof  submitted  in  the  hear- 
ings to  sustain  the  paragraph  in  the 
complaint  charging  a  violation  of  § 
3  of  an  act  of  Congress  known  as  the 
Clayton  Act  (Act  October  15,  1914, 
chap.  323,  38  Stat,  aj  U  731,  Comp. 
Stat.  §  8835c,  9  Fed.  Stat.  Anno.  2d 
ed.  p.  733)." 

By  agreement  between  the  parties 
the  commission  filed  a  transcript  of 
the  entire  record  in  the  proceeding 
before  it.  This  court  is  given  power 
by  the  act  to  affirm,  modify,  or  set 
aside  such  an  order,  the  commis- 
sion's finding  of  fact  to  be  conclusive 
if  supported  by  testimony. 

There  is  testimony  to  support  the 
findings  of  fact,  and  therefore  the 
question  before  us  is  whether  they 
do  support  the  commission's  conclu- 
sion of  law  that  the  method  of  com- 
petition forbidden  is  unfair  within 
the  meaning  of  §  5  of  the  Act  of  Sep- 
tember 26,  1914. 

It  seems  to  us  that  unfair  methods 
of  competition  between  individuals 
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are  not  contemplated  by  the  act. 
Congress  could  not  have  intended 
to  submit  to  the  determination  of  the 
commission  such  questions  as  wheth- 
er a  person,  partnership,  or  corpo- 
ration had  treated  or  bribed  the 
employees  of  a  competitor  for  the 
purpose  of  inducing  them  to  betray 
their  employer.  We  think  the  un- 
fair methods,  though  not  restricted 
to  such  as  violate  the  Anti-trust 
Acts,  must  be  at  least  such  as  are 
unfair  to  the  public  generally.  It 
seems  to  us  that  §  5  is  intended  to 
provide  a  method  of  preventing 
practices   unfair  to    the  gener^ 

u.f.tr  t«id—  PuWjc. ,  and  very 
Heape  of  particularly  such  OS, 

F«i^r.i„t.       .f  prevented, 

will  grow  so  large  as  to  lessen 
competition  and  create  monopolies, 
in  violation  of  the  Anti-trust  Acts. 
Such  a  preliminary  inquiry  and 
dejtermination  constitutes  a  most 
important  supplement  in  carry- 
ing out  the  public  policy  which 
those  acts  are  intended  to  vin- 
dicate. This  view  is  confirmed  by 
the  language  of  the  section: 
"Whenever  the  commission  shall 
have  reason  to  believe  that  any  such 
person,  partnership,  or  corporation 
has  been  or  is  using  any  unfair 
method  of  competition  in  commerce, 
and  if  it  shall  appear  to  the  commis- 
sion that  a  proceeding  by  it  in  re- 
spect thereof  would  be  to  the  inter- 
est of  the  public,  it  shall  issue  and 
serve  upon  such  person,  partnership, 
or  corporation  a  complaint  stating 
its  charges  in  that  respect,  and  con- 
taining a  notice  of  a  hearing  upon  a 
day  and  a  place  therein  fixed  at  least 
thirty  days  after  tihe  service  of  said 
complaint." 

No  authority  is  given  to  any  indi- 
vidual to  present  his  grievances, 
and  the  commission  is  to  interpose 
only  in  the  interest  of  the  public. 

That  the  commission  did  not  find 
sufficient  proof  to  sustain  tiie  second 
count  in  the  complaint,  viz.,  that  the 
method  of  the  respondent  found  to 
be  unfair  violated  §  3  of  the  Act  of 
October  15, 1914,  known  as  the  Clay- 
ton Act,  which  makes  unlawful  any 
condition,   agreement,    or  under- 


standing that  may  lessen  competi- 
tion or  tend  to  create  a  monopoly, 
shows  that  the  method  found  to  be 
unfair  must  have  been  unfair  in  cer- 
tain individual  transactions.  And 
we  discover  no  evidence  to  support 
the  finding  in  paragraph  2  that  tlie 
respondents  "adopted  and  practised 
the  policy  of  refusing  to  sell  steel 
ties  to  those  merchants  and  dealers 
who  wished  to  buy  them  from  them 
unless  such  merchants  and  dealen 
would  also  buy  from  them  a  coire- 
sponding  amount  of  jute  baggins." 
It  is  the  natural  and  prevailing  cus- 
tom in  the  trade  to  sell  ties  and 
bagging  together,  just  as  one  wit- 
ness testified  it  is  to  sell  cups  and 
saucers  together.  Such  evidenee  as 
there  is  of  a  refusal  to  sell  is  a  re- 
fusal to  sell  at  all  to  certain  persons 
with  whom  the  respondents  had  pre- 
vious unsatisfactory  relations,  and  a 
refusal  to  sell  ties  without  bagging 
at  the  opening  of  the  market  in  1916 
and  1917,  when  there  was  fear  t^t, 
owing  to  the  scarcity  of  ties  and  the 
prospect  of  large  crops,  the  market 
ing  of  the  cotton  crop  might  be  en- 
dangered by  speculators  creating  a 
corner  in  ties.  The  evidence  is  that, 
with  these  exceptions,  the  respond- 
ents sold  ties  without  any  restric- 
tions to  all  who  wanted  to  buy,  and, 
indeed,  made  extraordinai?  eSorts 
to  induce  the  manufacturers  of  ties 
to  increase  their  output  so  that  aS 
legitimate  dealers  and  all  cotton 
raisers  should  get  enough  ties  and 
bagging  at  reasonable  rates  to  mar- 
ket their  cotton.  It 
is  only  these  excep- 
tional  and  individ-  ^Jg^JT** 
ual    cases,  which 
established  no  general  practice  af- 
fecting the  public,  that  can  sustain 
the  findings  in  paragraph  4. 

Counsel  for  the  commission  calls 
our  attention  to  the  opinion  of  the 
circuit  court  of  appeals  for  the 
seventh  circuit,  Sears,  K  &  Co.  v. 
Federal  Trade  Commission,  6  A.L3. 
368,  169  C.  C.  A.  323,  268  Fed.  307. 
The  practice  there  prohibited  as 
unfair  was  extensive  advertising 
containing  false  and  misl^iding 
statements  calculated  to  deceive  all 


Digitized  by  Google 


FEDERAL  TRADK  C< 

Ue$  0.  c.  A.  s: 

purchasers  and  to  discredit  all  com- 
petitors. It  was  clearly  a  method 
unfair  to  the  public  generally. 

As  we  think  tiiere  is  no  evidence 
to  support  any  general  practice  of 
the  respondents  to  refuse  to  sell  ties 
unless  the  purchaser  bought  at  the 
same  time  the  necessary  amount  of 
the  American  Manufacturing  Com- 
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pany's  bagging,  and  that  the  Com- 
mission has  no  jurisdiction  to  deter- 
mine the  merits  of  specific  individ- 
ual grievances,  the  order  is  reversed. 

Affirmed  by  the  Supreme  Court  of 
the  United  States  June  7,  1920,  253 
U.  S.  421,  64  L.  ed.  993,  40  Sup.  Ct. 
Rep.  572. 


ANNOTATION. 

Validity  and  comlmctuMi  of  sUtute  creating  Federal  Trade  Crnnmiiwon. 


The  earlier  cases  discussing  the  va- 
lidity and  construction  of  the  act  of 
Congress  creating  the  Federal  Trade 

Commission  (Act  of  September  26, 
im,  chap,  311,  38  Stat,  at  L.  717, 
Comp.  Stat.  §  8836a,  4  Fed.  Stat.  Anno. 
2d  ed.  p.  575)  are  reviewed  in  the 
annotation  in  6  A.I^.,  at  page  366. 
The  present  note  considers  only  the 
recent  cases  on  the  subject. 

In  no  case  decided  since  the  original 
annotation  was  prepared  does  the 
'question  of  the  validity  of  the  statute 
seem  to  have  been  raised.  Several  late 
cases,  however,  have  considered  the 
act  and  its  provisions  from  the  point 
of  view  of  construction  or  practice, 
the  principal  question  being  what  con- 
stitute "unfair  methods  of  competi- 
tion." 

In  the  reported  case  (Federal  Trade 
Commission  v.  Gratz,  ante,  793), 
which  is  cited  in  the  note  in  6  A.L.R. 
366,  the  court  fails  to  discover  any  evi- 
dence to  support  certain  of  the  find- 
ings of  the  commission  on  which  was 
based  the  charge  of  unfair  methods  of 
competition.  The  decision  in  the  re- 
ported case  (Federal  Trade  Commis- 
sion v.  Gratz,  ante,  793),  was  af- 
firmed by  the  United  States  Supreme 
»Court  in  (1920)  253  U.  S.  421,  64  L. 
ed.  993,  40  Sup.  Ct.  Rep.  572.  The 
court  set  out  a  proper  method  of  pro- 
cedure  for  action  by  the  commission 
under  §  5  of  the  act,  as  follows: 
'"When  proceeding  under  §  5,  it  is  es- 
sential, first,  that,  having  reason  to  be- 
lieve a  person,  partnership,  or  cor- 
poration has  used  an  unfair  method  of 
competition  in  commerce,  the  commis- 
sion shall  conclude  a  proceeding  'in 


respect  thereof  would  be  to  the  inter- 
est of  the  public;'  next,  that  it  formu- 
late and  serve  a  complaint  stating  the 

charges  'in  that  respect,'  and  give  op- 
portunity to  the  accused  to  show  why 
an  order  should  not  issue,  directing 
him  to  'cease  and  desist  from  the  vio- 
lation of  the  law  so  charged  in  said 
complaint.'  If,  after  a  hearing,  the 
commission  shall  deem  'the  method  of 
competition  in  question  is  prohibited 
by  this  act,'  it  shall  issue  an  order  re- 
quiring the  accused  'to  cease  and  de- 
sist from  using  such  method  of 
competition.'  If,  when  liberally  con- 
strued, the  complaint  is  plainly  insuf- 
ficient to  show  unfair  competition 
within  the  proper  meaning  of  these 
words,  there  is  no  foundation  for  an 
order  to  desist, — the  thing  which  may 
be  prohibited  is  the  method  of  compe- 
tition specified  in  the  complaint.  Such 
an  order  should  follow  the  complaint; 
otherwise  it  is  improvident,  and,  when 
challenged,  will  be  annulled  by  the 
cenrt"  'The  court,  discussing  the 
words  "unfair  method  of  competition," 
pointed  out  that  it  was  for  the  courts, 
and  not  for  the  commission,  to  deter- 
mine, as  a  matter  of  law,  what  was 
included  therein,  and  it  was  further 
said  thereof:  "They  are  clearly  in- 
applicable to  practices  never  hereto- 
fore regarded  as  opposed  to  good 
morals  because  characterized  by  de- 
ception, bad  faith,  fraud,  or  oppres- 
sion, or  as  against  public  policy  be- 
cause of  their  dangerous  tendency  un- 
duly to  hinder  competition  or  create 
monopoly.  The  act  was  certainly  not 
intended  to  fetter  free  and  fair  com- 
petition as  commonly  understood  and 
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practised  by  honorable  opponents  in 
trade.**  The  first  count  in  the  charge 
as  formulated  by  the  Trade  Commi»* 
sion  alleged  an  attempt  to  stifle  com- 
petition by  a  refusal  to  sell  ties  for 
binding  cotton  unless  the  purchaser 
would  take  a  corresponding  amount  of 
bagging.  No  monopoly  of  ties  or  bag- 
ging, either  in  existence  or  in  pros- 
pect, being  alleged,  it  was  held  that 
no  violation  of  the  act  was  consti- 
tuted thereby. 

New  Jersey  Asbestos  Co.  v.  Federal 
Trade  Commission  (1920)  —  A.L.R. 
— »  —  C.  C.  A.  — ,  264  Fed.  509.  was  a 
petition  to  review  an  order  of  the  Fed- 
eral Trade  Commission,  which  found 
that  the  Asbestos  Company  was  vio- 
lating the  Federal  Trade  Commission 
Act  by  reason  of  unfair  methods  of 
competition,  in  that  the  company  had 
"been  lavishly  giving  gratuities,  such 
as  liquor,  cigars,  meals,  theater  tick- 
ets, and  entertainment  to  employees  of 
customers  as  an  inducement  to  in- 
fluence their  employers  to  purchase  or 
to  contract  to  purchase  from"  the  As- 
bestos Company.  The  court  took  judi- 
cial notice  of  the  fact  that  the  acts 
complained  of  had  been  an  incident  of 
business  from  time  immemorial,  and 
pointed  out  that  the  practice  had  been 
recognized  by  income  tax  regulations 
which  allowed  the  deduction  of  spend- 
ing or  treating  money  advanced  to 
traveling  salesmen,  in  a  return  of  in- 
come tax.  It  was  said  that  even  pay- 
ments of  money  or  gifts  of  valuable 
presents  for  the  same  purpose  "would 
be  a  matter^between  individuals,  and 
not  one  so  affecting  the  public  as  to  be 
within  the  jurisdiction  of  the  com- 
mission, under  the  decision"  in  the 
reported  case  (Fedesal  Trade  Com- 
mission V.  Gratz,  ante,  793). 

In  Beech-Nat  Packing^  Co.  v.  Fed- 
eral Trade  Commission  (1920)  —  C. 
C.  A.  — ,  264  Fed.  885,  tiiere  was  also 
involved  a  determination  of  what  con- 
stituted unfair  competition  within  the 
meaning  of  the  Federal  Trade  Com- 
mission Act.  The  Beech-Nut  Pack- 
ing Company,  manufacturers  of  food 
products,  maintained  and  operated  an 
elaborate  system  of  enforcing  certain 
resale  prices,  refusing  to  sell  their 
goods  to  thoBO  who  failed  to  comply 


with  their  directions  as  to  prices,  and 
the  Federal  Trade  Commission  held 
this  to  be  nnfair  competition  within 
the  act.  The  question  was  said  by  the 
court  to  be  one  affecting  the  public 
generally,  and  within  the  jurisdictioD 
of  the  commission.  Bnt  it  was  held, 
in  view  of  the  decision  in  United 
Stotes  V.  Colgate  &  Co.  (1919)  250 
U.  &  300,  63  L.  ed.  992,  7  A.L.R.  443, 
39  Sup.  Ct.  Rep.  465,  that  such  a  meth- 
od of  preventing  competition  as  to  re- 
sale prices  between  purchasers  con- 
stituted merely  the  exercise  of  a  man's 
right  to  do  what  he  will  with  his  own, 
and  was  not  a  violation  of  the  act  in 
question. 

In  National  Harness  Mfrs.  Asso.  v. 
Federal  Trade  Commission  (1919)  261 
Fed.  170,  the  question  before  the  court 
was  whether  one  petitioning  for  a  re- 
view of  a  decision  of  the  Federal  Trade 
Commission  [made  pursuant  to  S  5  of 
the  Act  of  Congress  of  September, 
1914]  might  be  allowed  to  dispense 
with  printing  the  record.  The  court 
recited  the  procedure  under  the  act  as . 
follows:  "By  the  provisions  of  this 
act,  the  commission  conducts  a  gen- 
eral investigation  and  takes  proofs; 
there  is  no  judicial  regulation  of  the 
reception  of  evidence.  Thereupon  the 
commission  makes  a  finding  of  facts 
and  an  order.  If  the  order  is  not  ob- 
served, the  commission  may  apply  to 
this  court  for  a  mandatory  order  of 
enforcement,  and  files  in  this  court  a 
copy  of  the  entire  record  and  of  its 
finding  of  facts.  In  case  of  such  ap- 
plication, there  is  a  provision  for  tak- 
ing further  testimony,  to  be  ordered 
by  this  court,  at  the  request  of  either 
party.  In  case  the  defendant  feels 
aggrieved  by  the  order  of  the  commis- 
sion, he  may  file  a  petition  In  this 
court  for  review,  and  the  commission 
is  required  to  file  the  transcript  of  the 
record.  The  court  then  has  the  same 
duty  of  review  as  if  the  commission 
had  brought  the  matter  here."  The 
court  said  that  rule  19  (118  C.  C.  A 
XV.,  202  Fed.  xiii.),  providing  for  the 
printing  of  all  records,  "should  not  be 
interpreted  so  as  to  require  printing 
at  large  such  a  record  as'this."  And 
following  the  analog}^  of  general  equi- 
ty rule  76  (115  C.  C.  A.  xl.,  198  FoL 
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xl.),  it  was  ordered  "that  the  peti- 
tioner, within  thirty  days,  prepare  and 
serve  upon  the  commission  a  state- 
ment of  such  parts  of  the  record  as 
the  petitioner  thinks  should  be  printed, 
including  a  condensed  narrative  of  so 
much  of  the  testimony  as  is  material 
to  the  points  to  be  raised;  that  within 
thirty  days  thereafter  the  commission 
propose  such  amendments  to  such 
statement  and  narrative  as  It*  thinks 
proper;  and  that,  if  the  parties  do  not 
thereupon  promptly  reach  an  agree- 
ment as  to  the  record  necessary  to  be 
printed,  the  matter  be  brought  to  the 
farther  attention  of  the  court." 

The  case  of  United  States  v.  Ford 
(1920)  263  Fed.  449,  while  not  within 
the  scope  of  this  note,  is  of  interest  as 
bearing  on  the  activities  of  the  Fed- 
eral Trade  Commission.  It  was  held 
therein  that,  under  §  25  of  the  Na- 
tional Defense  Act  (40  Stat,  at  L.  276, 


chap.  68,  Gomp.  Stat.  §  SllBiq,  Fed. 
Stat.  Anno.  Supp.  1918,  p.  191),  the 
President  was  empowered,  not  re- 
quired, to  exercise  his  authority  to 
regulate  the  prices  and  production  of 
coal  through  the  Federal  Trade  Com- 
mission in  each  instance.  The  court 
said:  "The  authority  of  the  commis- 
sion, under  the  thirteenth  paragraph 
of  the  section,  is  to  fix  local  prices 
only  after  direction  by  the  President 
to  make  the  investigation  authorized 
by  the  eleventh  paragraph.  The  grant 
of  powers  to  the  commission  is  con- 
tingent, and  does  not  become  effective 
until  that  direction  is  given.  Such 
grant  does  not,  therefore,  require  the 
construction  of  the  first  paragraph  to 
the  effect  that  the  President  can  act 
only  through  the  commission,  for 
which  the  defendant  contends." 

R.  S. 


SIDNEY  CHANOCK,  Alias  Sidney  Jordan,  Alias  S.  J.  Colby,  Alias  George 

Lewison,  Appt., 

V. 

UNITED  STATES  OF  AMERICA. 

Dtstrtct  of  Cotumbia  Court  of  App<'alii  —  J u ite  1,  1920, 
(—  App.  D.  C.  — ,  267  Fed.  612.) 

Larceny      eoiiTersion  of  sruest's  property  by  hotel  clerk. 

1.  A  hotel  clerk  to  whom  valuables  are  intrusted  by  a  guest  to  be  placed 
"in  the  hotel  safe  is  not  within  a  statute  providin:?  that  an  innkeeper  who 
converts  anything  of  value  intrusted  to  him  by  a  guest  for  safe-keeping 
shall  be  guilty  of  embezzlement,  and  he  may  therefore  be  convicted  of 
larceny. 

[See  note  on  this  question  beginning  on  page  801.] 

~  change  of  possession  of  property.  Indictment  —  taking  property  of  dif- 

2.  The  bare  custody  of  a  hotel  ferent  persons  —  single  offense, 
clerk,  to  whom  valuables  are  intrusted  3.  The  wrongful  conversion  by  a 
by  a  guest  to  foe  placed  in  the  hotel  hotel  clerk  of  property  of  a  guest,  his 
safe,  does  not  change  the  possession  wife,  and  daughter,  at  one  time  by  the 
of  the  property  so  as  to  prevent  the  same  act,  constitutes  but  one  offense, 
wrongful  conversion  of  the  property  and  should  be  so  charged  in  the  in- 
by  the  clerk  from  being  larceny.  dictment. 

[See  17  R.  C.  L.  10.]  [See  17  R.  C.  L.  '54.] 


Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court,  holding 
the  Criminal  Court,  convicting  him  of  larceny.  Affirmed, 
'  The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  M.  E.  O'Brien  and  W.  J. 
Lambert  for  appellant. 

Messrs.  John  £.  Laskeyjind  Mox^n 
H.  Beach,  for  appellee: 

Where  several  articles  of  property 
are  stolen  at  the  same  time  and  place, 
the  stealing  constitutes  but  one  of- 
fense, and  should  be  so  charged  in  the 
indictment. 

Hoiles  V.  United  States,  3  MacArth. 
372,  36  Am.  Rep.  106;  Henry  v.  United 
States,  ~  App.  D.  C.  — ,  263  Fed.  459. 

The  offense  was  larceny,  not  embez- 
zlement. Constructive  possession  was 
in  the  guests;  custody,  only,  in  the 
hotel. 

Hale,  P.  C.  506;  Talbert  v.  United 
States,  42  App.  D.  C.  1;  Weiaberg  v. 
United  States,  49  App.  D.  C.  28 ;  Clark 
&  M.  Crimes,  p.  454;  People  v.  Mont- 
arial,  120  Cal.  691,  63  Pac.  365. 

Mr.  Justice  Van  Orsdel  delivered 
the  opinion  of  the  court : 

This  appeal  is  from  a  jud^ent 
based  upon  a  veniict  finding  the 
appellant  guilty  of  the  crime  of  lar- 
ceny. 

It  appears  that  defendant  was 
bookkeeper  and  clerk  in  the  Dewey 
Hotel  in  this  city.  One  Arnold, 
with  his  wife  and  daughter,  regis- 
tered at  the  hotel  as  guests,  Arn- 
old gave  defendant  two  envelops 
containing  securities  and  money,  to 
be  placed  in  the  hotel  safe.  During 
the  following  night  defendant  opened 
the  safe,  took  the  securities  and 
all  of  the  money  but  $10  from  tiie 
envelops,  and  abscondeid.  When  ar- 
rested, the  property  was  found  in 
his  possession. 

The  judgment  is  challenged  chief- 
ly upon  the  ground  that  the  indict- 
ment charged  larceny,  while  the 
proof  established  embezzlement. 
Section  837  of  the  District  Code 
provides:  "Any  person  intrusted 
with  anything  of  value,  to  be  car- 
ried for  hire,  or  being  an  innkeeper 
and  intrusted  by  his  guest  with 
anything  of  value  for  safe-keeping, 
who  fraudulently  converts  the  same 
to  his  own  use,  shall  be  deemed 
guilty  of  embezzlemetit  and  pun- 
ished as  provided  in  section  -eig^it 
hundred  and  thirty-four."  [31 
Stat,  at  L.  1S25,  chap.  854.]  Section 
834  relates  to  embezzlement  by 
agent,  attorney,  clerk,  or  servant." 


Defendant  occupied  none  of  these 
relations  to  Arnold,  nor  was  he  an 
innkeeper  as  defined  in  §  837.  He 
was  a  mere  em- 
ployee of  the  hotel.  ^I^^ii:.  i 
The  securities  and  S^'Syrt''Jiwk!' 
money  were  com- 
mitted to  the  custody  of  defendant 
for  a  specific  purpose,  namely,  to  be 
placed  in  the  safe  for  safe-keeping 
until  called  for  by  the  owner.  The 
power  of  defendant  over  the  prop- 
erty extended  to  placing  it  in  the 
safe  and  returning  it  when  request- 
ed by  the  owner.  In  People  v. 
Montarial  (1898)  120  Cal.  691,694, 
53  Pac.  355,  where  one  of  two  room- 
mates intrusted  the  other  with  his 
money  for  safe-keeping,  and  the 
latter  placed  it  in  his  trunk  subject 
to  the  former's  call,  the  taking  by 
the  custodian  was  held  to  be  lar- 
ceny. On  this  point,  the  court,  re- 
ferring to  and  affirming  a  former 
decision  (People  v.  Johnson,  91  Cal. 
265, -27  Pac.  663),  said:  "Where 
the  owner  puts  his  property  into 
the  hands  of  another  to  do  some  act 
in  relation  to  it  in  his  presence,  be 
does  not  part  with  the  possession 
of  it,  and  the  conversion  of  it  animo 
furandi  is  larceny,  and  not  embe^ 
zlement." 

The  bare  custody  with  which  de- 
fendant was  vested  did  not  change 
the  possession  of  the  property.  It 
constructively  remained  in  the  own- 
era.  In  Clark  &  Marshall  on  Uk 
Law  of  Crimes,  pp.  .^^.^  ^ 
454,  455,  it  is  said :  »w»mbim  •< 
"There  is  a  well- 
settled  distinction  in  law  between 
the  possession  of  goods  and  tite 
mere  charge,  or  custody,  and  this 
distinction  plays  an  important  part 
in  the  law  of  larceny.  The  owner 
of  goods  may  deliver  them  to  anoth- 
er in  such  a  manner  or  under  such 
circumstances  as  to  give  the  other 
the  bare  custody,  without  changing 
the  possession  in  the  eye  of  the  law. 
The  possession  in  such  a  case  re- 
mains constructively  in  the  owner, 
and,  if  the  person  having  the  'ens- 
tody  converts  the  goods  to  his  ovo 
use  with  felonious  intent,  he  takes 
them  from  the  constructive  posses- 
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sion  of  the  owner,  and  commits  a 
trespass  and  larceny.  And  it  can 
make  no  difference,  in  such  a  case, 
when  the  felonious  intent  was  first 
formed." 

Nor  is  the  position  of  defendant 
tenable  that  he  was  charged  with 
three  separate  and  distinct  felonies 
in  a  single  count.  Part  of  the  prop- 
erty stolen  is  alleged  to  be  owned 
by  Arnold,  part  by  his  wife,  and 
part  by  the  daughter;  but  it  clear- 
ly appears  that  the  articles  were 
taken  at  the  same  time  and  from 
the  same  place,  and  constituted  a 


f67  Fed.  Bit.) 

single  offense.  "It  is  a  rule  of  crim- 
inal pleading  that,  where  articles 
of  property  are  stolen  at  the  same 
time  and  place,  the 
stealing  constitutes  IJ^I^^T^^V-.^, 
but  one  offense,  and  different 
should  be  so  charged  5«XT^'""* 
in  the  indictment  or 
information.    It  is  regarded  as  a 
single  act  and  the  result  of  one  in- 
tention."   Holies  V.  United  States, 
3  MacArth.  370,  36  Am.  Rep.  106; 
Henry  v.  United  States,  —  App.  D. 
C.  — ,  263  Fed.  459. 
The  judgment  is  affirmed. 


ANNOTATION. 
Distinction  between  larceny  and  embezzlement. 


I.  Scope  of  note,  801. 
11.  Possession  sained  lawfully  or  un- 
lawfully, 801. 
IIL  PosBession  gained  by  virtus  of  trnit 

or  otherwise,  805. 

7.  Scope  of  note. 

In  the  collation  of  cases  on  the  dis- 
tinction between  larceny  and  em- 
bezzlement, this  note  cites  only  those 
decisions  which  actually  discuss  that 
distinction,  and  those  which  pass  spe- 
cifi'cally  on  a  contention  that  partic- 
ular acts  constitute  one  of  these 
crimes  rather  than  the  other.  No  at- 
tempt is  made  to  review  the  cases 
holding  merely  that  larceny  or  em- 
bezzlement is  or  is  not  shown  by  par- 
ticular facts,  though  the  holding  that 
one  crime  Is  shown  may  imply  the  ex- 
elusion  of  the  other.  For  example, 
the  cases  which  refer  to  the  existence 
of  animus  furandi  at  the  time  of  tak- 
ing, as  a  distinguishing  feature  be- 
tween larceny  and  embezzlement,  are 
cited,  but  not  those  which  hold  only 
tiiat  animus  furandi  then  existing  is 
essential  to  larceny. 

For  the  purpose  of  this  note,  the 
term  "embezzlement"  is  construed  as 
including  the  statutory  crimes  denomi- 
nated in  some  states  "larceny  by 
bailee,**  or  "larceny  after  trust." 

I/.  .P—a tf— tew  gained  lawfiittif  or  wnlow- 

The  crimes  of  larceny  and  embezzle- 
ment are  distinguishable  in  that,  ia 
11  A.L.R.— 61. 


the  latter,  the  property  comes  law- 
fully into  the  possession  of  the  taker, 
and  is  unlawfully  appropriated  by  him, 
whereas,  in  the  former,  the  property 
is  unlawfully  taken  and  retained. 

United  States. — United  States  v.  Lee 
(1882)  12  Fed.  818;  United  States  v. 
Harper  (1887)  33  Fed.  476,  approved 
in  United  States  t.  Breese  (1904)  131 
Fed.  920,  reversed  on  ol^er  grounda 
in  (1906)  74  G.  C.  A.  388,  143  Fed. 
250;  Moore  t.  United  States  (1895) 
160  U.  S.  269,  40  L.  ed.  423,  16  Sup. 
Ct.  Rep.  294,  10  Am.  Grim.  Rep.  283. 

Delaware.— State  v.  Lyons  (1911) 
8  Boyce,  72,  80  Atl.  976  (charge  to 
jury)  ;  State  v.  Curtin  (1914)  5  Boyce, 
618,  95  Atl.  232  (charge  to  jiny^. 

Georgia.— Garter  v.  State  (1916)  143 
Ga.  632,  85  S.  E.  884. 

Illinois.~Spalding  v.  People  (1898) 
172  111.  65,  49  N.  £.  993. 

Kaiisa&-~State  v.  Yeiter  (1894)  64 
Kan.  283,  38  Pac.  320. 

Maryland.  —  Williams  v.  United 
States  Fidelity  &  G.  Co.  (1907)  106 
Md.  490,  66  Atl.  495. 

Massadiosetts.  —  Com.  t.  King 
(1862)  9  Gush.  284. 

HisMarL— State  Burgess  (1916) 
268  Mo.  407,  188  S.  W.  136. 

Nebraska.— Ford  v.  State  (1896)  46 
Neb.  390,  64  N.  W.  1082;  Gohoe  v. 
State  (1907)  79  Neb.  811,"  113  N.  W. 
632,  114  N.  W.  286. 

Oklahoma.— Ennh  v.  State  (1917) 
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IS  Okla.  Grim.  Rep.  676,  L.R.A.1918A, 

312,  167  Pac.  229. 

Pennsylvania. — Hutchinson  v.  Com. 
(1876)  82  Pa.  472,  2  Am.  Crim,  Rep. 
362,  4  Mor.  Min.  Rep.  208. 

West  Virginia.  —  State  v.  Moyer 
(1906)  68  W.  Va.  146,  62  S.  E.  SO.  6 
Anil.  Cas.  344.  And  see  the  cases 
cited  throughoat  this  note. 

"Embezzlement  differs  from  larceny 
precisely  in  this:  that  it  does  not  de- 
pend upon  a  violation  of  possession." 
United  States  v.  United  States  Broker- 
age &  Trading  Co.  (1920)  262  Fed. 
459. 

"There  is  a  distinction  between  em- 
bezzlement and  larceny.  The  distin- 
guishing element  of  the  latter  crime 
is  the  taking  and  carrying  away,  or 
asportation,  of  the  property  the  sub- 
ject of  the  larceny.  In  embezzlement, 
the  property  is  lawfully  in  the  posses- 
sion of  the  accused  by  reason  of  some 
fiduciary  relation  between  the  accused 
and  the  owner.*'  ■  People  v.  Ehle 
(1916)  278  nL  424, 112  N.  E.  970.  See 
also  Johnson  v.  People  (1886)  113  IlL 
99,  6  Am.  Crim.  Rep.  360. 

"Larceny  and  embezzlement  belong 
to  the  same  family  of  crimes,  the  dis- 
tinguishing feature  being  that  to  con- 
stitute larceny  there  must  have  been 
a  trespass  or  wrong  to  the  possession, 
but  where  one  gains  possession  of  the 
property  so  as  to  constitute  only  a 
bare  charge,  or  custody,  or  procures 
it  by  subterfuge,  it  does  not  devest 
the  possession  of  the  true  owner;  he 
is  still'in  the  constructive  possession, 
and  the  offense  of  appropriating  the 
property  is  larceny."  Boswell  v.  State 
(1911)  1  Ala.  App.  178,  56  So.  21.  See 
to  the  same  effect,  Ludlum  v.  State 
(1916)  13  Ala.  App.  278,  69  So.  255. 

"To  start  with,  it  should  be  borne 
in  mind  that  the  basic  difference  be- 
tween the  crime  of  larceny  and  that  of 
embezzlement  is  that  the  former  is 
predicated  upon  the  wrongful  taking 
of  property  with  intent  upon  its  con- 
version, and  the  latter  upon  a  wrong- 
ful conversion  of  property  rightfully 
in  possession.  The  former  may  take 
place  among  strangers,  while  the  lat- 
ter can  only  be  consummated  in  cases 
where,  by  virtue  of  a  special  confiden- 
tial relation,  the  defendant  has  been 


intrusted  with  access  and  posaesaion." 
Axtell  V.  State  (1909)  173  Ind.  711, 91 
N.  E.  354. 

So,  it  has  been  said  that  the  crime 
of  embezzlement  "differs  in  its  essen- 
tial ingredients  from  the  crime  of  lar- 
ceny, in  this:  that  in  larceny  tfae 
gravamen  of  the  offense  is  the  unlaw- 
ful and  felonious  taking  of  persontl 
property  with  the  intent  to  convert 
and  steal  the  same,  while  in  embezile- 
ment  the  taking  is  lawful,  because  of 
the  trust  reposed  in  the  agent,  seir- 
ant,  or  trustee  receiving  it,  and  the 
gravamen  of  the  offense  consists  in 
the  conversion  of  the  proper^  so  re- 
ceived, with  a  felonious  and  fraudu- 
lent intent  of  converting  the  same  to 
the  use  of  the  agent,  servant,  or  trus- 
tee." State  V.  Culver  (1904)  6 
(Unof.)  238,  97  N.  W.  1016. 

"In  larceny  there  is  the  ingredient 
of  an  unlawful  taking  from  the  p(»- 
session  of  the  owner  with  the  intoit 
to  deprive  him  of  his  property,  and  to 
wrongfully  appropriate  the  aame  to 
the  use  of  the  party  so  ti^ng.  The 
custody  or  actual  possession,  in  lar- 
ceny, is  acquired  by  the  party  unlaw- 
fully, in  the  act  of  feloniously  takins 
the  owner's  property  without  his  con- 
sent. But  in  embezzlement  there  is 
no  wrongful  or  unlawful  acquisitioD 
of  the  custody  or  possession  of  the 
property  embezzled;  on  the  contrary, 
the  party  embezzling  must  be  lawfallj 
in  possession  by  virtue  of  some  on- 
ployment,  trust,  or  agency,  under  and 
with  the  consent  of  the  owner,  and 
while  so  in  possession,  holding  the 
property,  in  trust  or  for  the  benefit  of 
the  owner,  he  wrongfully  converts  the 
same  to  his  own  use."  United  States 
v.  Harper  (1887)  33  Fed.  474.  See 
also  Chaplin  v.  Lee  (1885)  18Neh.443, 
25  N.  W.  609. 

The  courts  have  frequently  said  that 
the  only  difference  between  larceny 
and  embezzlement  is  that  in  the  for- 
mer there  must  be  a  trespass,  while 
in  the'  latter  that  is  not  necessary; 
that  embezzlement  is,  to  all  intent  and 
purpose,  larceny  without  the  ingre- 
dient of  a  trespass. 

Colorado.— Moody  v.  People  (1918) 
65  Colo,  389,  176  Pac.  476. 

Connecticut  —  State  v.  Hanley 
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(1898)  70  Conn.  270,  39  Atl.  148;  SUt» 
T.  Unyon  (1910)  83  Conn.  449,  76  Atl. 

1095. 

Indiana.— Vinnedge  v.  State  (1906) 
167  Ind.  415,  79  N.  E.  353. 

Kentucky.— Com.  v.  Clifford  (1894) 
96  Ky.  4,  27  S.  W.  811. 

HiBsouri.  —  State  v.  Casey  (1907) 
207  Mo.  1,  123  Am.  St.  Rep.  S67,  106 
S.  W.  646,  13  Ann.  Cas.  878. 

North  Dakota.  —  State  v.  Collins 
(1895)  4  N.  D.  433,  61  N.  W.  467. 

North  Carolina. — State  v.  McDonald 
(1903)  133  N.  C.  683,  45  S.  E.  582. 

Oregon. — State  v.  Browning  (1906) 
47  Or.  470.  82  Pac.  965. 

Wyomiiig.— McCann  v.  United  States 
(1879)  2  Wyo.  274. 

There  must  be  possession  in  the  de- 
fendant at  the  time  of  conversion  to 
constitute  embezzlement.  If  the  ac- 
tual or  constructive  possession  is  in 
the  owner,  the  conversion  is  larceny. 
Com.  v.  Doherty  (1879)  127  Mass.  20. 

The  distinguishing  feature  of  em- 
beszlement  is  that  the  technical  tak- 
ing or  asportation  essential  to  larceny 
is  not  required,  a  breach  of  trust  tak- 
ing its  place.  Com.  v.  Hays  (1859)  14 
Gray  (Mass.)  62,  74  Am.  Dec.  662. 

"The  crime  of  embezzlement  em- 
braces all  of  the  elements  of  larceny, 
except  ttie  actual  taking  of  the  prop- 
erty or  money  embezzled."  State  v. 
Baldwin  (1886)  70  Iowa,  180,  30  N. 
W.  476. 

So,  in  State  v.  Cothem  (1908)  138 
Iowa,  236,  115  N.  W.  890,  wherein  it 
was  shown  that  the  defendant,  an  of- 
ficer of  a  labor  organization,  in  con- 
jnnctiOD  with  others,  converted  funds 
of  the  union  in  his  hands,  it  was  said: 
'^e  think  the  facts  do  not  make  out 
a  case  of  larceny.  To  constitute  lar- 
ceny there  must  be  a  trespass  in  the 
taking.  This  is  fundamental  in  the 
law  on  the  subject.  True,  it  is  not 
necessary  that  the  taking  be  by  force 
or  stealth.  If  possession  is  obtained 
by  fraud  with  intent  to  convert  the 
property  to  the  use  of  the  taker,  and 
it  is  so  converted,  larceny  may  be 
charged.  But  here  the  taking  was  in 
all  respects  rightful.  It  was  rightful, 
even  though  the  taker  intended  to 
make  a  wrongful  disposition  of  Uie 
money,  once  it  was  in  hia  possession. 


The  wrongful  disposition,  if  criminal 
in  character,  would  be  embezzlement." 

In  People  v.  Burr  (1871)  41  How. 
Pr.  (N.  Y.)  294,  approved  in  People  v. 
Perini  (1892)  94  Cal.  575,  29  Pac.  1028, 
the  court  said:  "To  constitute  lar- 
ceny, it  is  necessary  that  the  property 
should  be  taken  from  the  possession 
of  the  owner,  or  person  in  possession 
thereof,  with  a  felonious  intent,  and 
it  may  be  committed  by  any  person; 
whereas  embezzlement,  under  our  stat- 
utes, can  only  be  committed  by  a  clerk 
or  servant  of  a  private  person,  or  of  a 
copartnership,  or  an  officer,  agent, 
clerk,  or  servant  of  an  incorporated 
company,  or  by  a  carrier;  it  cannot  be 
committed  with  respect  to  property  in 
the  possession  of  the  owner,  employer, 
or  master,  but  only  of  such  property 
as  shall  have  come  into  the  possession 
of  the  class  of  persons  described,  by 
virtue  of  their  employhient  or  office. 
The  law  contemplates  a  lawful  posses- 
sion in  the  servant,  acquired  from 
some  person  other  than  the  master, 
but  by  virtue  of  his  employment  and 
his  appropriation  while  in  transitu  be- 
fore it  reaches  the  hands  of  such  mas- 
ter or  employer,  or  is  applied  to  the 
purpose  directed  by  him.  When  the 
propwty  or  money  received  is  de- 
livered to  the  owner  by  the  servant; 
or  applied  as  directed  by  him,  it  ceases 
to  b&the  subject  of  embezzlement,  and 
if  taken  thereafter  feloniously,  it  is 
larceny,  not  embezzlement." 

It  has  been  said  that,  if  a  fraudu- 
lent intent  exists  at  the  time  of  re- 
ceiving property,  its  subsequent  con- 
version is  larceny,  and  not  embezzle- 
ment. Knight  V.  State  (1907)  162  Ala. 
66. 44  So.  586.  See  to  the  same  effect: 
Levy  V.  State  (1886)  79  Ala.  260; 
Eggleston  v.  State  (1900)  129  Ala.  80. 
87  Am.  St  Rep.  17,  30  So.  582;  Hunt 
V.  State  (1904)  72  Ark.  241,  65  L.R.A. 
71,  105  Am.  St.  Rep.  34,  79  S.  W.  769. 
2  Ann.  Cas.  33;  People  v.  Salorae 
(1882)  62  Cat  139;  People  v.  Howard 
-(1916)  81  Cal.  App.  368,  160  Pac.  697; 
Johnson,  v.  People  (1885)  113  III.  99. 
5  Am.  Crim.  Rep.  350;  State  v.  Harmon 
(1891)  106  Mo.  635,  18  S.  W.  128. 

Under  statutes  deAnirig  larceny  as 
"the  taking  of  personal  property  ac- 
ccmplished  by  fraud  or  stealth,  and, 
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with  intent  to  deprive  another  there- 
of," and  embezzlement  as  "the  fraudu- 
lent appropriation  of  property  by  a 
person  to  whom  it  has  been  intrusted," 
it  has  been  said  with  reference  to  the 
distinction  between  the  two  crimes: 
"In  larceny  the  criminal  intent  must 
exist  at  the  time  of  taking  the  prop- 
erty, and  it  must  be  taken,  when  taken, 
with  intent  to  appropriate  it  to  the 
taker's  own  use,  and  to  deprive  an- 
other thereof.  It  may  be  taken  by 
stealth  with  such  intent,  or  it  may  be 
taken  with  the  owner's  knowledge 
through  fraudulent  practice  by  which 
the  owner  was  induced  to  give  up  pos- 
session without  parting  with  the  title 
or  right  to  the  property,  and  if  the 
taker  receives  it  under  such  clrcnni- 
stances,  intending  to  convert  it  to  his 
own  use  and  thereby  deprive  the  own- 
er thereof,  the  crime  is  larceny.  If, 
♦n  the  other  hand,  the  property  is  re- 
ceived by  the  taker  as  a  bailment,  or 
the  right  .of  possession  is  intrusted 
to  him  by  the  owner  with  intent  to 
confer  upon  the  taker  the  present  use 
and  possession  of  the  property,  to  be 
afterwards  redelivered  to  the  owner, 
and  the  taker  receives  it  intending  a 
compliance  with  the  terms  upon  which 
he  receives  it,  and  after  he  has  re- 
ceived it  with  such  intent  he  converts 
it  to  his  own  use,  intending  to  deprive 
the  owner  thereof,  the  crime  is  em- 
bezzlement." Flohr  V.  Territory 
(1904)  14  Okla.  492,  78  Pac.  665.  See 
to  the  same  effect,  Bivens  v.  State 
(1912)  6  Okla.  -Crim.  Rep.  621,  120 
Pac.  103B;  Ennis  v.  State  (1917)  13 
Okla.  Crim.  Rep.  675,  L.R.A.1918A, 
812,  167  Pac.  229. 

"As  between  a  larceny  of  this  char- 
acter [by  trick]  and  an  embezzlement, 
the  chief  distinction  lies  in  the  pres- 
ence of  the  fraudulent  and  felonious 
intent  with  which  the  possession  of 
personal  property  is  procured  by  the 
accused  in  the  case  of  the  larceny, 
and  the  absence  of  this  in  embezzle- 
ment." People  V.  Grider  (1910)  13 
CaL  App.  703,  110  Pac.  686.  ■ 

So,  in  People  v.  De  Conrsey  (1882) 
61  Gal.  134,  it  was  said :  "In  the  case 
of  grand  larceny,  the  taking  must  be 
with  a  felonious  intent,  but  in  the 
other  —  embezzlement  —  the  original 


taking  is  lawful,  and  the  crime  con- 
sists in  the  fraudulent  appropriation 
of  property  by  a  person  to  whom  it  has 
been  intrusted.  In  the  latter  crime, 
the  possession  in  the  first  instance  is 
lawful,  and  evidence  sufficient  to  make 
out  a  case  of  embezzlement  would  be 
wholly  sufficient  to  sustain  the  charge 
of  grand  larceny." 

On  this  principle  the  conversion  by 
a  bailee  of  a  horse  which  he  hired 
without  fraudulent  intent  then  enter- 
tained, is  embezzlement,  and  not  lar- 
ceny. People  V.  Salorse  (1382)  62  CaL 
139;  People  v.  Bojorquez  (1917)  36 
Cal.  App.  350,  169  Pac.  922;  Stote  v. 
Stone  (1878)  68  Mo.  101,  8  Am.  Crim. 
Rep.  277.  "If  the  defendant  at  the 
time  he  hired  the  horse  intended  to 
steal  it,  he  was  properly  indicted  for 
grand  larceny,  and  the  evidence  waa 
therefore  admissible,  without  averring 
the  alleged  bailment  in  the  indictmrat 
People  V.  Jersey  (1861)  18  Cal.  337. 
If,  however,  the  intent  to  steal  did  not 
exist  at  the  time  of  taking  the  posses- 
sion of  the  property  by  the  bailee,  but 
was  conceived  afterwards,  then  the  in- 
dictment should  have  been  laid  under 
§  71,  and  should  have  averred  the  fac^ 
necessary  to  show  that  the  defendant 
was  the  bailee  of  the  proper^."  Peo- 
ple V.  Smith  (1863)  23  Cal.  280. 

In  People  v.  Crane  (1917)  84  CaL 
App.  599,  168  Pac.  377,  it  was  held 
thiftt  the  intent  to  convert  money  nh 
eeived  for  investment  was  not  formed 
until  after  the  receipt  thereof,  so  tiiat 
the  offense  was  embezzlement,  and  not 
larceny. 

On  the  other  hand,  in  Crolden  v. 
State  (1886)  22  Tex.  App.  1,  2  S.  W. 
581,  wherein  it  was  contended  that  the 
conviction  should  have  been  for  theft 
instead  of  for  embezzlement,  it  was 
said:  "Defendant  induced  Mrs.  Weed- 
on  to  turn  over  the  money  to  him, 
ostensibly  and  with  the  understand- 
ing that  he  was  to  deposit  the  same 
for  her  in  bank  for  safe-keeping.  She 
intrusted  it  to  him  for  that  and  no 
other  purpose.  At  the  very  time  he  ob- 
tained it,  it  is  true  that  to  all  intents 
and  purposes  he  was  a  thief,  intend- 
ing to  steal  it,  but,  in  so  fkr  as  she 
was  concerned,  she  was  enly  creating 
him  her  agent  to  take  the  money  for 
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deposit  for  her  to  the  bank.  The  trust 
imposed  in  him  by  her  was  that  he 
would,  as  het  agent,  take  the  money 
to  the  bank,  and  it  was  intrusted  to 
him  solely  for  that  purpose.  Instead 
of  complyinsr  with  the  purposes  of  the 
trust  and  his  agency,  he  misapplied, 
misappropriated,  embezzled,  and  con- 
verted to  his  own  use  the  money  so 
confided  to  him.  The  evidence  makes 
a  most  clear  and  indubitable  case  of 
embezzlement."  So,  in  Wall  v.  State 
(1911)  2  Ala.  App.  167,  56  So.  67,  it 
was  said:  "These  charges  seem  to 
have  been  asked  upon  the  theory  that 
an  agent  cannot  be  guilty  of  embezzle- 
ment of  his  principal's  property  if  he 
has  the  secret  uncoramunicated  intent 
to  convert  it  before  he  receives  it,  or 
before  it  comes  into  his  custody  or 
keeping.  Such  is  not  the  law.  While 
it  is  true  that,  if  one  receives  money 
with  the  fraudulent  intent  at  the  time 
of  converting  it  to  his  own  use,  he 
may  be,  and  probably  is,  guilty  of 
larceny,  it  is  also  the  law  that,  if  be- 
fore or  at  the  time  of  receiving  the 
money  the  intent  had  been  secreUy 
formed  to  convert  it  by  the  party  re- 
eeivixig  it,  he  may  nevertheless  be  guil- 
ty of  embezzlement,  if  he  afterwards 
unlawfully  converts  it  to  his  own  use." 
See  to  the  same  effect.  Miller  v.  Unit- 
ed Stotes  (1013)  41  App.  D.  C.  62; 
State  V.  Taberner  (1883)  14  R  L  272, 
61  Am.  Rep.  382. 

nt.  FtMiaewlon  gained  by  virtue  of  trust 
or  otherwise. 

Some  of  the  courts,  in  distinguish- 
ing between  larceny  and  embezzle- 
ment, have  emphasized  the  character- 
isUc  feature  of  the  latter  crime,  viz., 
the  nature  of  the  possession  held  by 
the  accused  of  the  money  or  goods  con- 
verted by  him.  Thus,  in  Eibs  v.  Peo- 
ple (1876)  81  111.  599,  2  Am.  Crim. 
Sep.  114,  "the  defendant's  fiduciary 
character"  was  said  to  be  **the  distin- 
guishing feature  between  embezzle- 
ment and  larceny." 

''An  employee  of  a  postoffice  engaged 
In  the  distribution  of  the  mails  solely, 
who  feloniously  steals  money  out  of  a 
drawer  in  which  are  kept  the  money 
order  funds,  in  charge  of  anotiier 
clerk,  is  guilty  of  larceny,  but  not  of 


embezzlement;  for,  although  he  was 
an  employee  of  the  postoffice,  the  mon- 
ey stolen  did  not  com&  to  his  posses- 
sion by  virtue  of  his  employment,  nor 
with  the  consent  of  the  owner,  with- 
out which  there  can  be  no  embezzle- 
ment." United  States  v.  Allen  (1906) 
150  Fed.  162. 

Applying  the  rule  just  stated,  it  was 
held  in  People  v.  Belden  (1869)  37 
CbI.  61,  that  a  stable  hand  had  no  such 
possession  of  a  horse  under  hie  care 
as  to  make  his  conversion  thereof  em- 
bezzlement rather  than  larceny.  See 
to  the  same  effect,  Colip  v.  State 
(1899)  153  Ind.  584,  74  Am.  St.  Rep. 
322,  66  N.  E.  739,  holding  that  the  tak- 
ing of  wheat  from  a  bin  by  a  farm 
hand  was  larceny,  and  not  embezzle- 
ment. Likewise,  in  Watkins  v.  State 
(1919)  —  Tex.  Crim.  Rep.  — ,  207  S. 
W.  926,  the  conversion  of  cotton  by  a 
weigher  was  held  to  be  theft,  and  not 
embezzlement.  The  same  distinction 
was  drawn  in  People  v.  Bojorquez 
(1917)  36  Cal.  App.  360,  169  Pac.  922, 
holding  that  a  person  who  converted 
a  horse  hired  by  him  was  guilty  of 
embezzlement,  and  not  larceny. 

'*The  principle  is  well  settled  that 
to  constitute  a  larceny  there  must  be 
a  felonious  taking  of  the  property. 
When  property  which  is  lawfully  in 
the  custody  of  an  employee  or  bailee 
is  criminally  appropriated  to  the  use 
of  such  employee  or  bailee,  the  offense 
may  be  embezzlement,  but  it  cannot  be 
larceny."  State  v.  Wiago  (1883)  89 
Ind.  204,  holding  that  the  conversion 
of  a  team  by  a  teamster  was  embezzle- 
ment, and  not  larceny.  Compare  White 
V.  State  (1919)  24  Ga.  App.  336,  100 
S.  E.  756. 

"The  essential  gist  of  the  crime  of 
embezzlement  is  in  the  breach  of  trust 
reposed  in  the  agent,  employee,  or 
bailee,  by  his  principal,  employer,  or 
bailor,  and  therefore  the  charge  of 
embezzlement  always  presupposes  the 
lawful  acquisition  by  the  agent,  em- 
ployee, or  bailee  of  the  possession  of 
the  property  which  has  been  misap- 
propriated or  wrongfully  converted  to 
the  use  of  such  agent,  employee,  or 
bailee.  The  essential  distinction, 
then,  between  the  crime  of  embezzle- 
ment and  that  of  grand  larceny  is  that. 
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in  embezzlement,  the  original  taking 
of  the  property  is  lawful,  while  in 
grand  larceny  the  original  taking  in- 
volves a  trespass,  or  is  accompanied 
by  a  felonious  intent  to  deprive  the 
owner  of  the  property  so  taken.  In 
other  words,  'in  the  case  of  grand 
larceny  the  taking  must  be  with  a 
felonious  intent,  but  in  embezzlement 
the  original  taking  is  lawful,  and  the 
crime  consists  in  the  fraudulent  ap- 
propriation of  property  by  a  person  to 
whom  it  has  been  intrusted.' "  People 
V.  Kirk  (1916)  82  Cat  App.  518,  16S 
Pac.  696,  holding  that  a  conviction  of 
larceny  based  on  the  conversion  of  a 
hired  automobile  was  erroneous. 

"The  distinction  between  §  2006,  de- 
fining larceny,  and  §  2022  [defining 
embezzlement],  is  clear.  The  larceny 
provision  relates  to  cases  where  the 
property  feloniously  taken  is  at  the 
time  in  the  actual  possession  of  the 
owner,  or  has  been  wrongfnlly  ob- 
tained from  him  by  fraud,  while  S 
2022  relates  to  cases  where  the  prop- 
erty at  the  time  of  the  conversion  is 
rightfully  in  the  control  or  possession 
of  the  wrongdoer,  by  virtue  of  his 
employment."  Wynegar  v.  State 
(1901)  167  Ind.  677,  62  N.  E.  38, 
wherein  it  was  held  ^at  conversion 
by  one  to  whom  money  was  intrusted 
for  gratuitous  safe-keeping  was  em- 
bezzlement. 

"A  distinction  exists  where  a  serv- 
ant has  merely  the  custody,  and  where 
he  has  the  possession  of  the  goods. 
In  the  former  case,  the  felonious  ap- 
propriation of  the  goods  is  larceny;  in 
the  latter,  it  is  not  larceny,  but  em- 
bezzlement. The  custody  alluded  to 
is  such  as  that  of  a  butler  or  house 
servant  of  household  goods,  a  hired 
hand  of  the  plow  and  horses  of  the 
farmer  for  whom  he  is  laboring,  etc., 
and  the  possession  mentioned  is  an 
actual  or  constructive  possession  of 
the  master  or  employer  at  the  time  the 
goods  are  taken."  Warmoth  v.  Com. 
(1883)  81  Ky.  133. 

So,  where  the  possession  is  obtained 
by  a  trick  or  fraud  in  the  guise  of  a 
bailment,  a  conversion  is  larceny,  and 
not  embezzlement.  Lanier  v.  State 
(1916)  17  Ga.  App.  261,  86  S.  E.  417. 

Though  property  has  loeen  placed  in 


the  hands  of  a  bailee,  if  the  bailment 
is  thereafter  terminated,  leaving  him 
the  mere  custody  of  the  property,  a 
subsequent  conversion  by  him  is  lar- 
ceny, and  not  embezzlement.  Johnson 
V.  People  (1886)  113  111.  99,  6  Am. 
Crim.  Rep.  350.  On  this  principle,  a 
breaking  of  bulk  or  other  severance  by 
a  carrier  of  part  of  a  shipment  has 
been  held  so  far  to  terminate  the  bail- 
ment that  the  conversion  of  the  part 
so  severed  or  taken  from  bulk  was 
larceny,  and  not  embezzlement.  Nich- 
ols v.  People  (1858)  17  N.  T.  114.  See 
also  State  v.  Fairclough  (1860)  29 
Conn.  47,  76  Am.  Dec.  690.  So,  where 
an  employee  having  the  custody  of 
property  during  the  day  enters  the 
premises  of  his  employer  at  night,  and 
takes  it  away  with  felonious  intent, 
his  offense  is  larceny  rather  than  em- 
bezzlement. Cora.  V.  Pavis  (1870) 
104  Mass.  548;  C:om.  v.  Barry  (1874) 
116  Mass.  1. 

In  the  District  of  Columbia,  it  is 
held  that  it  is  larceny  and  not  em- 
bezzlement for  an  employee  to  con- 
vert property  intrusted  to  him  with 
limited  authority  for  a  specific  pur- 
pose. This  rule  has  been  applied  to  a 
salesman  converting  goods  in  his  pos- 
seasion  for  exhibition  to  prospective 
customers  (Talbert  v.  United  States 
(1914)  42  App.  D.  C.  1),  to  a  driver 
for  a  transfer  company  converting 
goods  which  he  was  hauling  (Weis- 
berg  v.  United  States  (1919)  258  Fed. 
284),  and  to  a  hotel  clerk  intrusted 
with  the  valuables  of  a  guest  at  the 
hotel  [see  the  reported  case  (CHANOCK 
V.  United  States,  ante,  799)]. 

In  Massachusetts,  the  court  in  Com. 
V.  O'Malley  (1867)  97  Mass.  684,  stated 
and  applied  the  same  rule  as  follows: 
"To  constitute  the  crime  of  embezzle- 
ment, the  property  which  the  defend- 
ant is  accused  of  fraudulently  and 
feloniously  converting  to  his  own  use 
mast  be  shown  to  have  been  intrusted 
to  him,  so  that  it  was  in  his  posses- 
sion, and  not  in  the  possession  of  the 
owner.  But  the  facts  reported  in  the 
bill  of  exceptions  do  not  show  that  the 
possession  of  the  owner  of  the  money 
was  ever  devested.  She  allowed  the 
defendant  to  take  it  for  the  purpose 
of  counting  it  in  her  presence  and 
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taking  from  it  a  dollar,  which  she  con- 
sented to  lend  him.  The  money  is  al- 
leged to  have  consisted  of  two  $10 
bills,  three  fS  bills,  a  ¥2  bill,  and  a 
II  bill,  amounting  in  all  to  fS8.  The 
$1  he  had  a  right  to  retain,  but  the 
rest  of  the  money  he  was  only  author- 
ized to  count  in  her  presence  and  hand 
back  to  her.  He  had  it  in  his  hands, 
but  not  in  his  possession,  any  more 
than  he  would  have  had  possession  of 
a  chair  on  which  she  might  have  in- 
vited him  to  ait."  See  to  the  same 
effect.  Com.  Berry  (1868)  99  Mass. 
428,  96  Am.  Dec.  767.  And  see  a  Dis- 
trict of  Columbia  case  (Woodward  v. 
United  States  (1912)  38  App.  D.  C. 
323),  wherein  conversion  of  money  inr 
trusted  to  an  agent  for  expenditure  in 
the  principal's  business  was  held  to  be 
embezzlement,  and  not  larceny. 

So,  in  Georgia,  it  was  held  in  Basley 
v.  State  (1912)  10  Ga.  App.  470,  73 
S.  E.  624,  that  conversion  by  a  servant 
of  a  bill  given  him  for  the  purpose  of 
getting  it  changed  is  "larceny  after 
trust,"  and  not  simple  larceny.  See 
to  tiie  same  effect,  Mobley  v.  State 
(1902)  114  Ga.  544,  40  S.  E.  728,  14 
Am.  Grim.  Rep.  441. 

In  California,  it  has  been  held  that 
a  different  rule  obtains.  Re  Grin 
(1901)  112  Fed.  790,  affirmed  in  (1902) 
187  U.  S.  181,  47  L.  ed.  130,  23  Sup. 
Ct.  Rep.  98,  12  Am.  Crim.  Rep.  366. 
In  that  case  it  was  said:  "It  is  con- 
tended that  the  petitioner  is  guilty,  if 
at  all,  of  the  crime  of  larceny,  and  not 
of  embezzlement^  and,  as  t^e  laws  of 
this  state  will  not  permit  a  trial  of 
the  offense  of  laiceny  upon  the  charge 
of  embezzlement,  upon  the  showing 
made  the  prisoner  cannot  be  held  for 
embezzlement,  and  should  therefore  be 
discharged.  This  contention  is  based 
upon  the  alleged  fact  that  the  money 
was  delivered  to  the  petitioner  by  his 
superior,  to  take  from  the  bank  to  the 
railway  company,  and,  while  in  Hie 
custody  of  the  petitioner,  was  really 
in  the  lawful  possession  of  the  em- 
ployer ;  that  the  appropriation  thereof 
by  the  said  Grin  was  therefore  a  tak- 
ing from  the  poasession  of  his  em- 
ployer, and  was  larceny.  That  was 
the  early  rule,  when  the  statutory 
crime  of  embezzlement  was  created  to 


provide  for  the  punishment  of  those 
fraudulently  converting  money  or 
property  to  their  own  use,  which  had 
been  intrusted  to  them.  As  the  ele- 
ment of  trespass  was  wanting,  the 
common-law  crime  of  larceny  would 
not  cover  the  offense,  and  the  offender 
escaped  punishment.  The  creation  of 
the  distinct  offense  of  embezzlement 
supplied  a  remedy  for  this  defect  in 
the  law,  but  technical  difficfulties  still 
frequently  arose,  owing  to  the  strict 
construction  of  the  common  law  of  the 
relationship  of  master  and  servant, 
employer  and  employee,  holding  the 
servant  or  employee  to  be  merely  the 
extended  hand  of  the  master  or  em- 
ployer, the-  possession  of  the  master 
or  employer  thereby  continuing,  even 
whei\,  the  custody  or  control  was  in 
the  servant  or  employee,  until  the  in- 
terposition of  some  third  party.  The 
line  was  thus,  of  necessity,  drawn  be- 
tween the  cases  where  property  was 
intrusted  to  the  servant  by  the  master 
(where  the  servant  was  held  to  have 
merely  the  custody,  but  not  posses- 
sion), and  where  it  was  intrusted  to 
the  servant  by  a  third  party,  for  or  on 
behalf  of  the  master.  In  the  latter 
case  the  possession  was  held  to  be  in 
fhe  servant^  and  a  conversion  of  the 
property  by  the  servant  was  embezzle- 
ment. To  overcome  the  difficulties 
stiU  cacisting,  and  to  meet  the  neces- 
sities of  larger  commercial  relations 
with  the  corresponding  increase  of  re- 
sponsibility upon  employees,  many 
states  have  introduced  into  their  iFtat- 
utes  governing  embezzlement  words 
indicating  that  conversion  of  property 
merely  *in  the  care  or  custody'  of  the 
ttnployee  shall  constitute  embezzle- 
ment, thus  taking  the  crime  more  def- 
initely and  decidedly  from  the  domain 
of  larceny."  Compare  People  v.  Ab- 
bott (1878)  61  Cal.  284;  People  v. 
Kawanankoa  (1919)  37  CaL  App.  433, 
174  Pac.  686. 

So,  in  State  t.  Coster  (1913)  170 
Ho.  App.  689, 166  S.  W.  778, 167  S.  W. 
85,  conversion  by  the  driver  of  a  de- 
livery wagon  was  held  to  be  embezzle- 
ment, and  not  larceny. 

In  Neal  t.  State  (1908)  56  Fla.  140^ 
19  LJeJL.(N.S.)  371,  46  So.  846,  it  ap- 
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peared  that  a  package  of  money  was  viction  of  embezzlement,  as  against 

accidentally  put  into  a  laundry  bag,  a  contention  that  the  prosecution 

and  was  found  and  converted  by  the  should  have  been  for  larceny, 
laundress.  The  court  sustained  a  con-  W.  A.  S. 


LEWIS  SKINNER,  Appt, 

V. 

WitL  W.  STONE. 

Arkansas  Supreme  Court  — June  7,  1020. 
(—  Ark.  — ,  222  S.  W.  360.) 

Specific  performance  —  effect  of  offer  to  pay  by  taldng  car*  of  drafts. 

1.  A  suggestion  in  the  acceptance  of  an  offer  to  sell  real  estate  that 
the  purchaser  will  take  care  of  draft  attached  to  deed  sent  to  a  specified 
bank  does  not  make  that  method  of  payment  a  condition  which  will  avoid 
the  contract  if  not  accepted,  bnt  the  purchaser  must  be  given  the  oppor- 
tunity to  pay  in  money  if  the  seller  requires  it 

[See  note  on  this  question  beginning  on  page  811.] 


—  sufficiency  of  description  of  land 
—  all  owned  in  specified  county. 

2.  An  accepted  offer  to  sell  all  the 
land  owned  by  grantor  in  a  certain 
county,  consisting  of  120  acres,  which 
offer  was  made  in  response  to  an  in- 
quiry describing  a  portion  of  the  land, 
is  sufficient  where  the  land  referred 
to  is  certain. 

[See  26  R.  C.  L.  649  et  seq.;  27  R. 
C.  L.  317.] 

Vendor  and  purchaser  —  iaipUcatioB 
as  to  kind  of  deed. 

3.  In  the  absence  of  description  of 
the  conveyance  intended  in  a  contract 
to  sell  real  estate,  the  law  implies 


deed  in  fee  simple,  with  covenants  ef 
general  warranty. 

[See  27  R.  C.  L.  826,  481.] 
F—  offer  subject  to  easement. 

4.  An  offer  to  purchase  real  estate, 
with  knowledge  of  the  existence  of  a 
right  of  way  across  it,  is  presumed  to 
be  subject  to  such  easement. 

[See  27  R.  C.  L.  7^9.] 
—  suggested  cMidltions  as  to  closing 

—  effect. 

6.  A  grantor  making  no  objection  to 
the  suggestion  of  the'  grantee  as  to  the 
method  of  closing  the  deal  cannot  ob- 
ject to  performance  on  the  ground 
that  unsatiBfactory  conditions  have 
been  imposed  upon  him. 


APFBAL  by  defendant  from  a  decree  of  the  Chancery  Court  for  Clark 
County  (Shaver,  Ch.)  in  favor  of  plaintiff  in  an  action  brought  to  enforce 
specific  performance  of  an  alleged  contract  for  ihe  sale  of  certain  land. 

Affirmed. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  E.  Callaway,  for  appellant:    Cooley.  34  Iowa,  218;  Blackstock  v. 


It  is  an  essential  element  of  a  con- 
tract for  the  sale  of  land  that  the  kind 
and  character  of  deed  should  be  stat- 
ed or  understood.  It  should  also  be 
definitely  stated  just  what  is  to  be  con- 
veyed. 

Fordyce  Lumber  Co.  v.  Wallace,  86 
Ark.  4,  107  S.  W.  160;  Tippins  v.  Phil- 
lips, 123  Ga.  415,  51  S.  E.  410;  36  Cyc. 
689;  Pom.  Spec.  Perf.  t  1B9;  2  Par- 
sons, Contr.  3d  ed.  610;  Knight  v. 


Williams,  7  Terr.  L.  Rep.  362;  Lincoln 
v.  Erie  Preserving  Co.  132  Mass.  129; 
Moulton  v.  Kershaw,  69  Wis.  316,  48 
Am.  Rep.  516,  18  N.  W.  ITS. 

Messrs.  John  H.  Crawford  and 
Dwight  H.  Crawford,  for  appellee: 

There  was  a  valid  and  binding  con- 
tract entered  into  between  the  parties. 

Hastings  Industrial  Co.  v.  Copeland. 
114  Ark.  416,  168  S.  W.  1185;  Kemp- 
ner  v.  Cohn,  47  Ark.  619,  68  Am.  Rep. 
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775,  1  S.  W.  869;  Potter  v.  Pheenix  Ins. 
Co.  63  Fed.  382;  Taylor  T.  Union  Saw- 
mill Co.  105  Ark.  618, 152  S.  W.  160. 

The  contract  is  in  writing. 

Bl  Dorado  Ice  &  Planing  Mill  Co. 
V.  Kinard,  96  Ark.  184,  131  S.-W.  460; 
S.  H.  Kress  Co.  v.  Moacowitz,  105  Ark. 
638,  .152  S.  W.  298;  Fordyce  Lumber 
Co.  V.  Wallace,  86  Ark.  1.  107  S.  W. 
160;  Hirschman  v.  Forehand,  114  Ark. 
436,  170  S.  W.  98;  Ashcraft  v.  Tuck- 
er, 186  Ark.  451,  206  S.  W.  896;  Bates 
V.  Harris,  144  Ky.  399,  36  L.R.A.(N.S.) 
154,  188  S.  W.  276;  Lente  v.  Clarke, 
22  Fla.  616.  1  So.  149;  Francis  t.  Bar- 
ry,  69  Mich.  311,  37  N.  W.  353;  Hodges 
V.  Kowing,  58  Conn.  12,  7  L.R.A.  87, 
18  Atl.  979;  Wilcox  v.  Sonka,  137  Mo. 
App.  54, 119  S.  W.  445;  Moayon  v.  Moa- 
yon,  114  Ky,  855,  60  L,B.A.  415,  102 
Am.  St.  Rep.  303,  72  S.  W.  S3;  Hurley 
V.  Brown,  98  Masa.  545,  96  Am.  Dec. 
671. 

Plaintiff  has  always  been  ready, 
willing,  and  able  to  perform  his  con- 
tract. 

Read's  Drug  Store  v.  Hessig-Ellis 
Drug  Co.  93  Ark.  497,  125  S.  W.  434; 
Union  Cent.  L.  Ins.  Co.  t.  Caldwell,  68 
Ark.  506,  58  S.  W.  355. 

,  Smith,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  to  enforce  the  spe- 
cific performance  of  a  contract  for 
the  sale  of  certain  lands  in  Clark 
county  owned  by  appellant,  Lewis 
Skinner.  The  suit  is  based  upon  the 
following  correspondence: 

Gurdon.  Ark.,  June  8,  1919. 

Mr.  Lewis  Skinner, 

Perryville,  Ind. 
Dear  Sir:— 

I  am  in  the  land  business  here,  and 
will  buy  either  your  timber  on  the 
east  half  of  the  northeast  quarter  of 
section  21,  township  9  south,  range 
20  west,  Clark  county,  Arkansas,  or 
I  will  buy  land  and  timber  if  you 
will  make  me  a  fair  price  on  it. 
What  do  you  want  for  it? 

Very  truly  yours. 
Will  W.  Stone. 

Perryville,  Ind.,  June  28, 1919. 
Mr.  Will  W.  Stone, 

Gurdon,  Ark. 
Dear  Sir: — 

Your  letter  received  asking  for 
prices  on  land  owned  by  me  in 
Clark  county,  Arkansas.  I  will  sell 
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the  land  and  timber,  120  acres,  for 
$2,500  cash. 

Yours  truly, 
Lewis  ^nner. 

Gurdon,  Ark.  July  5,  1919. 
Lewis  Skinner, 
R.  F.  D.  No.  1, 
Perryville,  Ind. 
Dear  Mr.  Skinner : — 

Your  price  for  your  120  acres  of 
land  near  Smithton,  Clark  county, 
Arkansas,  is  rather  high,  but  I  am 
accepting  your  offer,  to  take  $2,^00 
cash  for  this  land,  and  am  inclosing 
your  deed  Arkansas  form  for  you  to 
make  deed  to  Will  W.  Stone  and 
have  acknowledged  before  a  notary 
public,  attach  draft  to  deed  and  send 
to  the  Merchants'  &  Farmers'  Bank, 
Gurdon,  Arkansas,  and  I  will  take 
care  of  same. 

Very  truly  yours, 

Will  W.  Stone. 

It  will  be  observed  that  the  first 
letter  was  a  proposal  to  buy  the  tim- 
ber on  the  east  half,  northeast  quar- 
ter,'section  21,  township  9  south, 
range  20  west,  or  to  buy  both  the 
land  and  the  timber,  and  in  response 
appellant  proposed  to  sell  120  acres 
of  land  and  timber  for  $2,500  ciuh. 
The  testimony  taken  at  the  trial 
showed  l^at  appellant  owned,  in  ad- 
dition to  tile  80  acres  above  de- 
scribed, a  40-acre  tract,  making  120 
acres,  and  that  he  owned  no  other 
land  in  that  county,  and  that  the  two 
tracts  constituted  the  land  referred 
to  by  appellant  in  his  letter  as  the 
"land  owned  by  me  in  Clark  county, 
Arkansas." 

It  also  appears  from  the  testimony 
that  appellant  made  no  response  to 
the  letter  of  July  5th,  but,  instead, 
came  down  to  Clark  county,  and 
went  over  his  land  and  made  in- 
quiry about  its  then  market  value 
without  letting  appellee  know  of  his 
presence  in  ilie  neighborhood. 
Finally,  when  pressed  to  close  the 
deal  in  accordance  with  the  corre- 
spondence set  out  above,  appellant 
declined  to  do  so  upon  the  ground 
that  the  minds  of  the  parties  had  not 
met  upon  certain  essential  details. 
First,  as  to  the  kind  of  deed  which 
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should  be  made,  whether  quitclaim 
or  warranty.  Second,  that  appel- 
lant had  previously  granted  a  right 
of  way  over  a  portion  of  the  land  to 
a  sawmill  company  for  a  railroad, 
and  the  parties  had  not  reached  an 
agreement  in  regard  to  this  ease- 
ment. It  is  also  urged  that  appellant 
knew  nothing  about  the  responsibil- 
ity or  solvency  of  the  Merchants'  & 
Farmers'  Bank,  of  Gurdon,  Arkan- 
sas, and  could  not,  therefore,  be 
compelled  to  accept  this  bank  as  his 
agent  in  closing  the  transaction,  and 
that  no  tender  of  the  purchase 
money  had  been  made,  and  that  ap- 
pellee's offer  to  "take  care"  of  a 
draft  to  be  attached  to  the  deed 
could  not  be  treated  as  a  tender.  It 
is  also  said  thaX  the  letters  set  out 
above  do  not  meet  the  requirements 
of  the  Statute  of  Frauds,  in  that  the 
property  to  be  conveyed  is  not  suf- 
ficiently described. 

Answering  this  last  insistence 
first,  it  may  be  said  that  appellant's 
letter,  fairly  construed,  proposed  to 
sell  all  the  land  owned  by  him  in  that 
county,  and  the  testimony  shows 
that  to  have  been  120  acres.  Appel- 
lee's first  letter  de- 
SSw.!!^uec-  scribes  particular- 
■nflieieBar  of      ly  and  exactly  80 

doMvlptloa  of         '  *    ii.      1  1 

■•ad-«ii  owMcd  acres  of  the  land, 
iS.-'iT!'*^        and  the  testimony 

makes  the  remain- 
.1^  40.  acres  equally  as  certain.  Mil- 
Jer  V,  Dargan,136  Ark.  237,  206  S. 
W.  319 ;  Fordyce  Lumber  Co.  v.  Wal- 
lace, 85  Ark.  1,  107  S-  W.  160; 
Hirschman  v.  Forehand,  114  Ark. 
486,  170  S.  W.  98. 

Upon  the  question  of  the  kind  of 
deed  contemplated  by  the  parties, 
this  court  has  held  that  "where  a 
party  agrees  to  convey  land,  and 
there  is  nothing  said  as  to  the  nature 
and  extent  of  the  title  to  be  con- 
veyed, nor  anjrthing  connected  with 
the  transaction,  going  to  indicate 
thfr  particular  species  of  conveyances 

intended;  the  law 
MnhMeA-  implies  a  deed  in 
to  uS"M*dUd       simple,  and  with 

covenants  of  gener- 
al warranty.".  Holland  v.  Rogers,  33 


Ark.  255;  Witter  v.  Biscoe,  13  Ark. 

422. 

Upon  the  question  of  the  prior  en- 
cumbrance it  may  be  said  that,  in  de- 
creeing the  specific  performance  of 
the  conft'act,  the  court  expressly  ex- 
cepted the  right  of  way  previously 
conveyed  the  lumber  company  for  its 
railroad.  Moreover,  the  testimony 
shows  that  appellee  knew  of  this 
easement,  and  it  will  therefore  be 
presumed  that  he  proposed  to  pur- 
chase subject  to  it. 
Appellee  did  not  ZZI^Zm'*^ 
prepare  the  deed, 
but  sent  to  appellant  a  blank  to  be 
used,  and  appellant  had  both  the 
right  and  the  opportunity  to  prepare 
and  return  to  appellee  a  deed  spe- 
cifically ezempthig  this  easement, 
if  he  thought  it  essential  so  to 
do. 

It  is  true,  of  course,  that  appellant 
could  not  have  been  required  to  close 
the  deal  through  the  Merchants'  & 
Farmers'  Bank  at  Gurdon,  he  not 
having  agreed  to  do  so.  But  appel- 
lee did  not  impose  this  as  a  condi- 
tion. The  letter  of  July  5th  must  be 
treated  as  a  suggestion  whereby  the 
deal  could  be  closed  without  delay; 
and,  as  the  appellant  did  not  ask 
that  the  deal  be  ^^^^t^ 
closed  in  some  otiier  dltlo««  mm  to 
manner,  he  is  in  no 
position  to  say  that  appellee  im- 
posed a  condition  which  was  not  sat- 
isfactory. 

So,  too,  in  regard  to  the  tender. 
Appellant  did  not  exact  cash,  but 
the  reference  to  cash  must  be  treated 
as  referring  to  the  time  of  payment 
rather  than  to  the  manner  of  pay- 
ment, as  in  ordinary  transactions  a 
check  or  draft  is  regarded  as  the 
equivalent  of  money.  Appellant 
would  have  been  within  his  legal 
rights  in  demanding  money,  but 
common  fairness  demanded  that, 
after  his  offer  liad  been  accepted,  he 
give  appellee  a  chance  to  pay  in 
money  if  that  condition  was  to  be 
imposed.  We  think  a  binding  con- 
tract was  made  when  appellee,  by 
his  letter  of  July  5th,  accepted  appel- 
lant's proposition,  contained  in  the 
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letter  of  June  28th»  and  that  the  summation  of  a  contract  which  the 

statement      about  letter  itself  closed  by  accepting  un- 

(ormanc^fleet  scuding  thc  draft  to  conditionally  appellant's  offer  to 

of  oifer  to  p«7    the  Merchants*   &  sell. 

ol  dnruf          Farmers*  Bank  was  We  conclude,  therefore,  that  the 

not  an  additional  and  court  correctly  decreed  the  specific 

unagreed-upon  condition,  but  was  a  performance  of  the  contract,  and 

mere  suggestion  to  expedite  the  con-  that  decree  is  affirmed. 

ANNOTATION. 

Right  of  pirduuer  to  opportunity  to  pay  in  cash  where  tender  has  been  ukade 

hi  odier  mediom. 


The  question  whether  cnstoin  or 
previous  dealings  may  impose  an  obli- 
gation upon  a  par^  to  a  contract  to 
accept  something  else  in  lieu  of  cash 
is  treated  in  a  note  to  Stein  v.  Schapiro, 
8  A.L.R.  1268.  In  the  Stein  Case,  the 
court,  while  holding  that  previous 
dealings,  or  a  well-established  usage 
or  custom  of  trade,  could  not  inject 
into  a  sales  contract  an  obligation  on 
the  part  of  the  seller  to  deliver  the 
goods  sold,  upon  being  tendered  some- 
thing else  in  lieu  of  cash,  such  as  a 
draft  drawn  by  the  buyer's  agent  up- 
on the  buyer,  stated  that  it  might  well 
be  that  a  course  of  dealing  or  custom 
might  avail  to  avoid  a  default  or  for- 
feiture; that  is,  when  the  seller  re- 
fused the  draft,  the  previous  dealings 
of  the  parties,  or  custom  to  settle 
with  drafts,  might  have  '  given  the 
buyer  a  reasonable  time  to  produce 
and  tender  the  purchase  price  in  mon- 
ey. The  present  annotation  deals  with 
the  question  thus  suggested,  except 
that  it  is  not  limited  to  the  effect  of 
cuiitom  or  usage.  It  is  apparent  that 
while  the  seller  might  not  be  obliged 
to  deliver  the  property  on  tender  of 
something  else  in  lien  of  cash,  he 
might  be  obliged  to  permit  the  buyer 
a  reasonable  time  in  which,  to  obtain 
the  money,  where  the  tender  is  made 
in  some  other  medium,  as  a  check  or 
draft.  There  are  several  cases  to  this 
effect,  in  addition  to  Skinner  v.  Stone 
(reported  herewith),  ante,  808,  which 
support  the  doctrine  that  the  buyer 
should  be  allowed  a  reasonable  time  to 
procure  the  money,  and  that  the  seller 
cannot  repudiate  the  contract  without 
giving  such  opportunity,  where  he  re- 
fuses to  accept  a  tender  in  some  other 
medium. 


Thus,  in  Hushes  v.  Knott  (1906) 
138  N.  C.  105,  60  S.  E.  586,  3  Ann.  Gas. 
903,  an  action  for  the  possession  of 
tobacco,  the  subject-matter  of  a  con- 
tract of  sale  by  the  defendants  to  the 
plaintiff,  where  the  latter  testified  that 
he  was  ready,  willing,  and  able  to  pay 
for  the  tobacco  on  the  date  for  per- 
formance of  the  contract,  that  he  had 
checks  on  a  bank  and  a  large  amount 
of  collateral  with  him  on  that  date, 
so  that  the  checks  could  have  been 
promptly  cashed,  that  he  went  to  the 
defendants'  warehouse  on  that  date 
and  found  it  closed, — the  court  stated 
that  if  the  plaintiff  went  to  the  de- 
fendants* warehouse  during  business 
hours  for  the  purpose  of  paying  for 
the  tobacco,  with  available  funds  for 
that  purpose,  either  in  money  or 
checks  which  could  havo  been  prompt- 
ly converted  into  money,  and  the  de- 
fendants were  not  at  their  places  of 
business,  the  plaintiff  would  be  re- 
lieved of  the  duty  of  converting  such 
checks  into  currency  on  that  day,  and 
carrying  the  same  about  on  his  person 
until  he  could  find  the  defendants; 
that  if  the  plaintiff's  view  of  the  trans- 
action was  correct,  he  should  have 
been  allowed  a  reasonable  time,  after 
the  refusal  of  the  defendants  to  de- 
liver the  tobacco,  to  convert  his  funds 
into  currency;  and  that  if  his  funds 
were  available  for  that  purpose,  the 
jury  would  be  justified  in  finding  that 
he  was  ready,  able,  and  willing,  with- 
in the  terms  of  the  contract.  . 

And  it  was  held  in  Hughes  v.  Knott 
(N.  C)  supra,  that  evidence  of  a  gen- 
eral custom  in  the  tobacco  trade  to  ac- 
cept checks  in  p^ment  of  tobacco  sold 
was  admissible. 

That  readiness  on  the  part  of  the 
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buyer  to  perform  the  contract  may  be 
shown  by  evidence  that,  on  the  date 
for  performance,  he  was  ready  and 
able  to  pay  the  purchase  price  by 
check,  which  was  the  customary  mode 
of  payment  in  that  class  of  transac- 
tions, Is  held  in  Blalock  t.  Clark 
(1904)  137  N.  C.  140,  49  S.  E.  88,  an 
action  by  the  buyer  of  cotton  against 
the  seller  for  breach  of  contract,  in 
which,  the  contract  not  specifying  the 
mode  of  payment,  it  was  held  com- 
petent for  the  buyer  to  show  a  general 
commercial  custom  and  usage  among 
cotton  dealers  as  to  the  method  of  pay- 
ing for  cotton  in  large  lots,  and  that 
evidence  was  admissible  of  a  well- 
eatablished  custom  to  pay  therefor  by 
check.  It  was  held  that  the  defend- 
ant could  not  object  to  an  instruction 
that  before  the  plaints  would  be  en- 
titled to  recover,  he  must  satisfy  the 
jury  that,  at  the  time  he  demanded  the 
cotton,  he  had  then  and  there  the 
money  ready  to  pay  for  it,  or  was  able, 
ready,  and  willing  to  pay  for  it  "ac- 
cording to  the  custom  of  the  commu- 
nity in  buying  and  paying  for  cotton 
in  large  lots  ...  by  giving  valid 
checks  for  the  same,  or  1^  shipping 
with  bill  of  lading  attached  to  sight 
drafts." 

So,  in  Bass  v.  White  (1875)  65  N.  Y. 
566,  it  was  held  that  the  court  would 
take  notice  of  the  custom  of  business 
men  in  New  York  city  to  make  pay- 
ment by  checks,  and  that  a  purchaser 
in  that  city,  whose  check,  offered  in 
payment  of  coal,  was  refused  by  the 
seller,  was  entitled  to  a  reasonable 
time,  after  such  refusal,  to  obtain  the 
money.  In  this  ca^e  the  buyer,  on 
tender  of  the  coal,  at  first  refused 
payment  unless  a  deduction  was  made 
of  an  account  which  he  had  against 
the  seller.  The  latter  refusing  this 
request,  the  buyer  Anally  offered  to 
give  his  check  for  the  amount  of  the 
purchase  price,  but  this  offer  was  not 
made  until  after  banking  hours  on 
Saturday,  and  the  seller  refused  to 
accept  the  check.  On  the  following 
Monday  morning,  the  buyer  tendered 
the  money  in  payment,  which,  it  was 
held,  should  have  been  accepted.  It 
was  said  that  the  buyer  was  entitled 
to  a  reasonable  time,  after  refusal  of 


the  cljeck,  to  procure  the  money,  and 
that  until  the  morning  of  the  n^ 
business  day  was  not  unreasonable, 
especially  as  the  seller  did  not  inform 
him  that  he  must  procure  the  money 
at  once,  or  forfeit  his  contract.  This 
case  is  approved  but  distinguished  in 
Meeker  v.  Johnson  (189S)  5  Wash. 
718,  32  Fac.  772,  34  Fac.  148,  where 
there  was  no  offer  to  pay  in  any  other 
medium  than  cash,  but  a  delay  merely 
on  the  part  of  the  purchaser's  agent, 
in  order  to  obtain  money  from  another 
city. 

Where  statements  made  by  one  who 
had  contracted  to  sell  land  warranted 
the  belief  on  the  part  of  the  purchaser 
that  specie  would  not  be  demanded  in 
payment,  it  was  held  that  the  latter 
was  justified  in  not  tendering  specie 
on  the  day  for  performance  of  the 
contract;  and  that  a  demand  for  it  on 
that  day»  and  a  refusal  to  give  reason- 
able time  for  procuring  the  specie, 
which  Uie  purchaser  offered  to  procure 
on  the  following  day,  was  arbitrary 
and  unjust,  and  would  not  defeat  the 
purchaser's  right  to  specific  perform- 
ance of  the  contract,  especially  after 
he  had  been  in  possession  and  made 
improvements  on  the  property.  Pickle 
V.  Auble  (1843)  4  N.  J.  Eq.  315. 

And  although  holding  that  a  seller 
of  sheep  was  not  obliged  to  accept  the 
purchaser's  check  in  final  payment, 
even  though  he  had  accepted  a  check 
for  the  first  payment,  the  court,  in 
Servel  v.  Jamieson  (1919)  167  G.  C.  A. 
212.  266  Fed.  892,  held  that  a  directed 
verdict  for  the  defendant  in  an  action 
by  the  buyer  against  the  seller  for 
damages  for  breach  of  contract  was 
erroneous,  where  there  waa  evidence 
tending  to  show  that  the  buyer  might 
have  obtained  the  currency  for  the 
purchase  price,  on  the  day  for  per- 
formance, had  not  the  seller  avoided 
him  and  delayed  their  meeting  until 
after  4  o'clock  in  the  afternoon,  when 
the  banks  were  closed,  and  then  re- 
fused to  accept  the  purchaser's  check. 

Where  the  holder  of  an  option  to 
purchase  land  accepted  the  same  be- 
fore the  offer  expired,  it  was  held  in 
Barrett  v.  McAllister  (1890)  33  W.  Va. 
738, 11  S.  E.  220,  that  the  vendor  could 
not  forfeit  the  vendee's  rights  by  in- 
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siatinar  on  a  tender  in  money,  Instead 
of  a  check,  where  he  had  good  reason 
to  believe  that  the  check  would  be 
honored  when  presented  for  payment, 
and  the  money  could  have  been  ob- 
tained on  it  before  the  vendor  could 
have  prepared  and  delivered  a  deed. 

There  may  be  circumstances,  how- 
ever, where  the  seller  is  not  obliged 
to  allow  the  buyer  time  to  obtain  mon- 
^  for  payment  if  the  tender  is  by 
check,  or  in  some  other  medtam  than 
money.  Thus,  in  the  case  of  a  public 
auction,  where  one  of  the  conditions 
of  the  sale  was  that  the  purchaser, 
the  highest  bidder,  should,  immediate- 
ly after  the  sale,  pay  to  the  auctioneer 
a  deposit  of  10  per  cent  of  the  purchase 
money,  and  the  highest  bidder,  to 
whom  the  property  was  knocked  down, 
was  known  by  the  vendor  to  be  a 
pauper,  it  was  held  that,  although  he 
informed  the  vendor  that  he  was  buy- 
ing not  on  his  own  account,  but  for 
his  wife,  and  it  was  proved  at  the 
trial  that  she  intended  and  was  able 
to  make  good  his  check,  the  vendor 
was  not  obliged  to  take  the  pauper's 
check  for  the  amount  of  the  deposit, 
or  to  wait  until  the  next  day  for  the 
money,  but  could  immediately  resell 
the  property,  upon  a  failure  to  make 
any  other  form  of  deposit.  Johnston 
V.  Boyes  [1899]  2  Gh.  (Eng.)  78,  68 
L.  J.  Gh.  N.  S.  425,  47  Week.  Rep.  617, 
80  L.  T.  N.  S.  488. 

And  where  the  agent  of  the  pur- 
chaser, having  a  blank  check  of  his 
principal  with  which  to  pay  for  the 
property  purchased,  failed  to  reacH 
the  place  of  delivery  in  time  to  com- 
ply with  the  contract,  the  court,  in 
Smyth  V.  Sutton  (1874)  24  Gratt.  (Va.) 
191,  stated  (obiter)  that  the  seller 
was  not  bound  to  receive  a  check,  and 
that,  even  if  he  had  seen  the  agent 
of  the  buyer,  he  had  a  right  to  refuse 
the  check  and  sell  the  property  as  his 
own.  There  were  special  circum- 
stances, however,  in  this  case,  arising 
during  the  Civil  War,  which  it  seems 
might  be  regarded  as  barring  any 
right  which  the  purchaser  might  otii- 
erwiae  have  had  to  a  reasonable  op- 
portunity to  obtain  the  money  on  fail- 
ure of  the  seller  to  accept  his  check. 

The  note  does  not  eover  the  question 


merely  of  the  sufficiency  of  a  tender 
by  check  or  in  some  other  medium  than 
money,  that  question  frequently  aris- 
ing under  circumstances  which  do  not 
present  the  question  of  the  pur- 
chaser's right  to  a  reasonable  time  to 
obtain  the  money  after  rejection  of 
his  offer  of  payment  in  some  other 
medium.  Several  cases  illustrative  of 
this  distinction  may  be  cited.*  In  Wat- 
kins  v.  YouU  (1908)  70  Neb.  81,  96  N. 
W.  1042,  an  action  by  the  vendee  for 
specific  performance  of  a  contract  to 
convey  land,  the  objection  on  the  part 
of  the  vendor  that  the  b^nk  in  which 
he  had  placed  a  deed  for  the  land  in 
escrow  offered  him  only  a  check  signed 
by  the  vendee,  instead  of  the  mon^, 
was  said  not  to  merit  consideration, 
where,  on  refusal  of  the  check,  the 
cashier  of  the  bank  offered  to  cash  it 
and  give  the  vendor  the  money.  And 
Clarke  v.  King  (1826)  2  Car.  &  P. 
(Eng.)  286,  is  illustrative  of  a  class 
of  cases  which  involve  merely  the 
sufficiency  of  the  tender;  it  being  held 
that  the  seller  of  a  public  house  was 
not  obliged  to  accept  the  purchaser's 
check,  even  though  there  was  evidence 
that  such  transactions  were  usually 
handled  in  this  manner.  See  also 
Walter  v.  Reed  (1892)  34  Neb.  644,  62 
N.  W.  682,  and  Behrends  v.  Beyschlag 
(1897)  60  Neb.  304,  69  N.  W.  886, 
among  other  cases  to  the  effect  that, 
.in  the  absence  of  special  agreement, 
the  seller  ordinarily  has  a  right  to  in- 
sist upon  cash  on 'the  delivery  of  the 
property,  and  cannot  be  required  to 
take  a  check  or  other  commercial  pa- 
per which  may  require  his  indorse- 
ment and  render  him  subsequently  lia- 
ble thereon. 

The  scope  of  the  note,  of  course, 
precludes  consideration  of  such  ques- 
tions as  that  raised  in  Johnson-Locke 
Mercantile  Co.  v.  Howard  (1901)  6 
Cal.  Unrep.  748>  65  Pac.  963,  holding 
that  if  the  seller  does  not,  on  tender 
of  -  a  check  in  payment,  make  objection 
to  the  form  of  the  tender,  but  refuses 
delivery  on  other  grounds,  be  waives 
any  objection  which  he  mi^t  be  en- 
titled to  raise  as  to  the  character  of 
the  tender  on  the  ground  that  it  was 
by  check  instead  of  in  money. 

R.  E.  H. 
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GEOBGE  H.  TUTTLE 

V, 

ISABELLE  WINCHELL,  Appt. 

Xebraaka  Supreme  Court  — June  19,  1990. 

(—  Neb.  — ,  178  N.  W.  755.) 

Adoption  —  faults  —  breach  of  contract. 

1.  Where  an  infant  child  is  taken  by  those  who,  in  pursuance  of  a  parol 
contract,  agree  to  adopt,  rear,  educate,  and  make  it  an  heir  as  if  it  were 
their  own,  &nd  the  child  remains  in  their  family  on  that  footinsr  until  he 
attains  his  majority,  when  he  leaves  with  their  approval  and  consent,  in 
an  action  to  enforce  the  child's  right  to  a  share  in  the  estate  of  the  adoptive 
parents,  who  died  intestate,  faults  of  character  or  behavior  on  the  part 
of  the  child  during  jiis  minority  are  not  proof  of  failure  to  perform  his 
filial  duty  sufficient  to  invalidate  the  contract,  unless  it  is  shown  that  the 
adoptive  parents  rescinded  the  contract  and  terminated  the  relation  be- 
cause of  such  conduct. 

[See  note  on  this  question  beginning  on  page  819.] 

titled  if  the  agrement  to  adopt  had 
been  fulfilled. 

[See  25  R.  C.  L.  312,  318;  see  note 
in  2  A.L.R.  1197.] 

Adoption  —  consideration  for  con- 
tract. 

3.  The  parent's  sacrifice  in  giving 
up  the  child  to  those  who  promise  to 
adopt  it,  and  the  subsequent  society, 
companionship,  and  filial  obedience  of 
the  child,  constitute  the  consideration 
for  a  parol  contract  of  ad<q>tion. 
[See  1  B.  a  L.  617.] 


Headnotes  by  Dobsey,  G. 

(Letton,  J.,  dissents.) 


Specific  performance  —  parol  agree- 
ment to  adopt. 

2.  A  parol  agreement  of  adoption, 
whereby  a  parent  surrenders  a  child 
to  others  upon  their  promise  to  adopt, 
rear,  and  educate  it  as  their  own,  and 
to  give  it  the  same  right  of  inheritance 
as  a  natural  child,  but  which  is  not 
consummated  by  a  statutory  adoption, 
will,  if  otherwise  fully  performed,  be 
enforced  in  case  the  aijoptive  parents 
die  intestate,  by  decreeing  to  the 
plaintiff  the  same  share  in  their  prop- 
erty to  which  he  would  have  been  en- 


Appeal  by  defendant  from  a  decree  of  the  District  Court  for  Hamilton 
County  (Corcoran,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  com- 
pel specific  performance  of  an  alleged  a^eement  by  defendant's  parents 
to  adopt  plaintiff  and  make  him  their  heir.  Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  Hainer,  Craft,  &  Edgerton,    N.  Y.  Supp.  864;  Russell  v-  Sharp^  192 


for  appellant: 

The  contract  to  adopt  and  its  terms 
are  not  established  by  tfae  evidence. 

Overlander  v.  Ware,  102  Neb.  216, 
166  N.  W.  611;  Hamlin  v.  Stevens,  177 
N.  Y.  39,  69  N.  E.  118;  Holmes  v.  Con- 
nable,  111  Iowa,  298,  82  N.  W.  780; 
Hanly  v.  Hanly,  106  App.  Div.  335,  93 


Mo.  270,  111  Am.  St.  Rep.  496,  91  S.  W. 
134;  Wilson  v.  Heath,  23  Misc.  714,  63 
N.  Y.  Supp.  168;  Peterson  v.  Bauer,  76 
Neb.  658,  107  N.  W.  993,  111  N.  W. 
S61 ;  Lay  v.  Lay.  75  Ark.  526,  87  S.  W. 
1026. 

The  contract  is  not  enforceable  be- 
cause then  has  not  bMn  snth  pfir- 
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formance  as  will  take  it  out  of  the 
Statute  of  Frauds. 

Overlander  v.  Ware,  supra;  Lacey 
V.  Zeigler,  98  Neb.  381»  152  N.  W.  792; 
Peterson  v.  Bauer,  83  Neb.  415,  119 
N.  W.  764;  Dankroeger  v.  James,  95 
Neb.  788, 146  N.  W.  936. 

It  would  be  unjust  and  inequitable 
to  enforce  such  a  contract. 

Owens  V.  McNally,  113  Cal.  444,  38 
L.R.A.  869,  46  Fac.  710;  Kofka  v. 
Rosicky.  41  Neb.  328,  25  L.R.A.  207.  43 
Am.  St.  Rep.  685,  59  N.  W.  788;  Best 
V.  Gralapp,  69  Neb.  814,  96  N,  W.  641, 
99  N.  W.  837,  5  Ann.  Cas.  491 ;  Teske 
V.  Dittberner,  70  Neb.  551,  113  Am. 
St.  Rep.  802,  98  N.  W.  57;  Bennett  v. 
Burkhalter,  257  111.  672,  44  L.R.A. 
(N.S.)  733,  101  N.  E.  189. 

Messrs.  Fawcett,  Mockett,  &  Wal- 
ford  and  BE.  F.  Stanley,  for  appellee: 

The  contract  in  question  was  en- 
forceable. 

Kofka  V.  Rosicky,  41  Neb.  328,  25 
L.R.A.  207,  43  Am.  St.  Rep.  686,  69 
N.  W.  788;  Peterson  v.  Bauer,  88  Neb. 
405,  119  N.  W.  764  ;  O'Connor  v.  Wa- 
ters, 88  Neb.  224,  129  N.  W.  261; 
Hespin  t.  Wendein,  85  Neb.  172,  122 
N.  w.  852;  Damkroeger  v.  James,  96 
Neb.  784.  146  N.  W.  936;  McNea  t. 
Moran,  101  Neb.  476,  163  N.  W.  766; 
Moline  v.  Carlson,  92  Neb.  419,  188 
N.  W.  721;  Harrison  v.  Harrison,  80 
Keb.  103,  113  N.  W.  1042;  Hannemann 
V.  Ott,  98  Neb.  492,  163  N.  W.  606; 
Parks  V.  Bumey,  108  Neb.  572,  173  N. 
W.  478. 

Dorsey,  C,  filed  the  following 
opinion: 

The  plaintiff  brought  this  suit, 
and  obtained  a  decree  therein  in  the 
court  below,  for  the  specific  per- 
formance of  an  alleged  parol  agree- 
ment by  Earl  Tuttle  and  Catherine 
Tuttle,  his  wife,  to  adopt  the  plain- 
tiff and  to  make  him  their  heir.  The 
only  other  interested  party  is  laa- 
belle  Winchell,  the  dauj^ter  of  Mr. 
Tuttle,  in  whom  the  interests  of  all 
the  heirs  at  law  are  merged,  and  who 
prosecutes  this  appeal.  The  effect 
of  the  decree  is  to  vest  her  with  the 
title  to.  the  undivided  half  of  the 
prop^iy:  and  the  plaintiff  with  the 
remaining  half;  whereas,  if  the 
plaintiff  should  not  prevail,  she 
would  be  entitled  to  all  of  it.  Mr. 
Tuttle  died  in  1914,  and  his  wife  in 
1917,  both  intestate. 


TUTTLE  V.  WINCHELL. 

(—  Neh.  — ,  178  jr.  W.  T*«.) 


816 


The  appellant,  IsabeUe  Winch^, 
admits  that  the  Tuttles  took  the 
plaintiff  and  reared  him,  but  denies 
that  they  entered  into  any  contract 
to  adopt  him  or  make  him  an  heir. 
She  also  alleges  that  his  behavior 
toward  Mr.  and  Mrs.  Tuttle  was  not 
such  as  was  due  from  a  son  to  his 
parents,  and  that  he  is  thereby  pre- 
cluded from  recovery. 

In  1881,  the  plaintiff's  mother, 
Ellen  Purdy,  widow  of  David  Purdy, 
his  father,  was  living  in  Hamilton 
county,  Nebraska,  at  the  home  of  an 
aunt,  and  had  the  little  boy,  then  be- 
tween two  and  three  years  old,  with 
her.  It  appears  that  she  was  work- 
ing out,  and,  as  her  aunt  was  old  and 
infirm,  there  was  no  one  to  give  the 
child  proper  care  during  her  ab- 
sence. Earl  Tuttle  apd  his  wife 
were  well-to-do  people,  owning  and 
residing  upon  a  quarter  section  of 
land  in  the  neighborhood. 

The  circumstances  surrounding 
the  taking  of  th&  boy  by  the  Tuttles 
are  related  by  the  plaintiff's  mother 
in  her  deposition  tidcen  in  California 
in  January,  1919.  Her  name  then 
was  Ellen  Criddle,  she  having  mar- 
ried again  shortly  after  the  Tuttles 
took  the  boy.  She  testified  that, 
having  heard  she  was  trying  to  get 
someone  to  look  after  the  boy,  they 
called  upon  her,  stating  that  they 
wanted  him;  that  they  would  take 
him  and  educate  and  provide  for  him 
as  their  own ;  that  they  would  have 
the  papers  made  out  and  adopt  him, 
and  that  he  should  live  with  them 
the  same  as  the  daughter,  and  be  an 
equal  heir  with  her ;  that  she  did  not 
want  to  give  up  the  boy,  but  thought 
it  was  better  for  him  to  have  a  home, 
and  that  she  accordingly  assented  to 
the  proposition  of  the  Tuttles. 
About  a  week  later,  while  she  was 
away  woridng,  they  came,  she  said, 
and  took  the  boy  away.  She  lived  in 
the  neighborhood  until  the  boy  was 
grown,  but  never  after  that  asserted 
any  right  or  control  over  him.  The 
Tuttles,  she  said,  never  complained 
to  her  about  the  boy,  or  asked  that 
he  be  taken  back. 

It  appeared,  without  substantial 
dispute,  that  the  boy  remained  a 
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member  of  the  Tuttle  family  until  he 
had  grown  to  manhood ;  that  he  waa 
known  in  the  neighborhood  and  at 
school  as  George  H.  Tuttle ;  that  he 
addressed  Mr.  and  Mrs.  Tuttle  as  his 
parents,  and  that  they  treated  him 
in  the  same  way  and  on  the  same 
footing  as  the  daughter,  Isabelle. 
In  1885,  the  daughter,  then  twenty- 
four  years  of  age,  married  I,  H. 
Winchell  and  left  the  Tuttle  home. 
Thereafter  the  plaintiff  was  the  only 
child  in  the  household.  After  he  be- 
came twenty-one  the  plaintiff  left 
the  Tattle  home,  with  the  approval 
and  consent  of  Mr.  and  Mrs.  Tuttle, 
so  far  the  record  shows. 

As  tending  to  discredit  the  testi- 
mony of  Ellen  Griddle  relative  to  the 
contract,  three  women  who  lived  in 
the  neighborhood  at  the  time  tes- 
tified for  the  defendant  to  state- 
ments made  by  the  plaintiff's  mother 
to  the  effect  that  the  Tuttles  had  not 
adopted  the  boy,  but  intended  only  to 
take  care  of  him.  Letitia  Wright 
testified  that  Mrs.  Purdy  told  her 
that  she  had  not  made  out  adoption 
papers,  because  she  might  want  the 
boy  herself  after  she  married  Grid- 
dle. Alice  Ghaney  testified  that 
Mrs.  Purdy  told  her  the  Tuttles  were 
not  ffoing  to  adopt  him,  because  it 
would  not  look  well  to  change  his 
name.  The  trial  court  likewise  ad- 
mitted, over  the  plaintiff's  objec- 
tions, the  testimony  of  three  wit- 
nesses that  Mrs.  Tuttle  had  told 
them  that  she  and  her  husband  had 
not  adopted  George,  and  did  not  in- 
tend to,  but  had  only  taken  him  to 
raise.  Gharles  Fry  also  testified, 
over  objection,  that  Mrs.  Tuttle  told 
him  the  boy  had  never  been  legally 
adopted;  "that  they  thought  they 
would  when  they  first  got  him,  but 
that  they  didn't  do  it." 

It  is  upon  the  testimony  of  Ellen 
Griddle  that  the  establi^mient  of  the 
alleged  contract  of  adoption  princi- 
pally depends.  The  defendant  as- 
sails the  credibility  of  her  story  upon 
the  ground  that  she  detailed  lan- 
guage used  by  Mr.  and  Mrs.  Tuttle 
with  too  much  precision,  in  view  of 
the  fact  that  thirty-eight  years  had 
elapsed  since  their  conversation,  and 


that  the  language  which  she  says 
they  used  was  so  nearly  like  that  re- 
quired to  make  a  case  for  the  plain- 
tiff as  to  indicate  a  desire  to  manu- 
facture testimony  to  help  the  plain- 
tiff. It  is  said,  moreover,  that  hco' 
story  is  improbable,  for  the  reason 
that  a  mother  situated  as  she  was, 
encumbered  with  a  child  that  she 
was  without  means  of  properly  car- 
ing for,  who  had  been  trying  to  get 
someone  to  take  it,  was  not  likely  to 
have  insisted  upon  an  agreement  to 
adopt,  but  would  have  been  glad  to 
shift  her  responsibility  to  any  suit- 
able person,  who  would  agree  merely 
to  assume  the  custody,  nurture,  and 
education  of  the  child. 

A  careful  reading  of  this  testi- 
mony, with  the  foregoing  critidsni 
in  view,  leads  us  to  the  conclusion, 
however,  that  Mrs.  Griddle  related 
the  facts  as  she  remembered  them, 
and  that  she  did  not  embelliah  her 
story  in  order  to  assist  the  plaintiff. 
However  difficult  or  impossible  it 
might  be,  after  such  a  lapse  of  time, 
to  recall  ordinary  and  unimportant 
matters,  it  is  by  no  means  so  re- 
markable as  to  arouse  suspicion  that 
a  mother  should  retain  an  accurate 
recollection  of  the  import  and  details 
of  a  conversation  dealing  with  her 
permanent  separation  from  an  in- 
fant child,  nor  does  it  seem  improb- 
able that  the  plaintiffs  mother 
should  have  felt  some  concern  for 
plaintiff's  future,  interests,  in  ar- 
ranging to  surrender  him  to  the  care 
of  strangers.  Although  such  an 
arrangement  may  have  suited  her. 
it  is  not  to  be  assumed  that  she 
would  relinquish  her  child  without 
assurances  as  to  its  future  status 
and  welfare.  It  was  to  go  at  a  ten- 
der age  into  another  family,  to  grow 
up  in  a  di^erent  environment,  and 
the  tie  that  bound  it  to  its  only  living 
parent  was  to  be  permanently  sev- 
ered. 

The  fact  that  a  definite  and  final 
separation  was  contemplated  as  a 
consideration  of  the  agreement  is 
borne  out  by  the  fact  that  the  mother 
never  afterwards  ,  reclaimed  or 
sought  to  interfere  with  the  child, 
although  she  married  again  and  con^ 
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tinued  for  tw^t7  years  to  live  in  the 
same  neighlioiliood.  During  that 
time  she  visited  the  plaintiff  at  the 
Tuttle  home  only  at  infrequent  inter- 
vals, and  the  relation  of  parent  and 
child  was  never  resumed  between 
them.  ^Considering  also  the  attitude, 
circumstances,  and  conduct  of  Mr. 
and  Mrs.  Tuttle  in  the  matter,  we  find 
nothing  to  indicate  that  they  would 
have  been  rductant  to  adopt  the  boy 
and  to  give  it  the  rights  and  status 
of  a  child  of  their  own.  Mr.  Tuttle's 
daughter,  Isabella,  was  twenty  years 
of  age,  and  likely  before  long  to 
leave  them,  as  she  did  when  she 
married  in  1886.  It  was  quite  nat- 
ural Uiat  they  should  feel  the  need 
and  desire  for  another  child  in  the 
family,  and  it  is  not  unreasonable  to 
suppose  that,  after  finding  a  child 
that  suited  l^em,  which  they  were 
willing  to  take  into  the  family  and 
to  keep  in  that  intimate  relation- 
ship from  early  infancy,  they  in- 
tended, in  taking  it,  to  make  the 
child,  by  adoption,  in  every  sense 
of  the  word  their  own. 

There  is  no  improbability,  there- 
fore, in  the  testimony  of  Mrs. 
Criddle  that,  when  they  came  to  see 
the  boy  and  expressed  their  satis- 
faction with  him,  they  suggested,  as 
an  inducement  to  her  to  surrender 
him,  that  they  would  adopt  him  and 
give  him  the  same  rights  as  if  he 
were  their  own.  Nor  is  the  fact  that 
they  neglected  ,  to  institute  formal 
adopt^n  proceedings  evidence  that 
the  promise  was  not  made.  Except 
for  their  neglect  in  that  particular,' 
they  fulfilled  the  substantial  part  of 
th^r  agreement.  The  plaintiff  was 
reared  and  educated  as  their  child, 
and  bore  their  name.  He  was  treated 
in  no  different  way  than  children 
are  ordinarily  treated  by  their  par- 
ents. He  lived  with  the  Tuttles  until 
he  came  of  age,  and  then  went  his 
way,  as  children  are  wont  to  do,  with 
thojr  apparent  consent  and  approval. 

We  are  mindful  of  the  rule  that 
parol  contracts  of  this  character 
must  be  established  by  clear,  con- 
vincing, and  satisfactory  evidence. 
Peterson  v.  Bauer,  83  Neb.  405, 119 
N.  W.  764.  Giving  due  weight  to 
11  A.L.R^2. 
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the  evidence  and  arguments  pre- 
sented by  the  defendant,  we  are, 
nevertheless,  convinced  that  there 
was  a  contract  on  the  part  of  Mr. 
tmd  Mrs.  Tuttle  to  adopt  the  plain- 
tiff, and  to  give  him  the  same  rights 
as  if  he  had  been  their  own  child. 

It  is'  the  defendant's  contention, 
however,  that  there  was  not  audh 
performance  of  the  alleged  contract 
as  to  entitle  the  plaintiff,  in  equity, 
to  specific  performance.  In  that 
connection,  counsel  cite  Overlander 
v.  Ware,  102  Neb.  216,  166-  N.  W. 
611,  that  *'the  work  constituting  the 
performance  required  under  the 
Statute  of  Frauds  must  be  such  as  is 
referable  solely  to  the  contract 
sought  to  be  enforced,  and  not  such 
as  might  reasonably  be  referable  to 
some  other  and  different  contract  or 
relation.  Nothing  will  be  considered 
as  part  performance  which  does  not 
pat  the  party  into  a  situation  which 
is  a  fraud  upon  him  unless  the  agree- 
ment be  fully  performed." 

The  fact  ^t  the  mother  surren- 
dered the  boy,  and  gave  over  her  au- 
thority over  him  to  the  Tuttles, 
without  executing  a  formal  written 
relinquishment  under  the  Adoption 
Statute,  cannot,  it  is  urged,  be  taken 
as  performance  on  her  part  of  a 
supposed  agreement  to  adopt,  since 
her  act  is  to  be  accounted  for  upon 
the  theory  that  she  was  anxious  to 
get  rid  of  the  boy,  even  without  an 
agreement  to  adopt,  in  order  to  be 
free  to  marry  again.  It  is  likewise 
argued  that  the  evidence  shows  the 
boy  was  insolent,  mischievous,  and 
unwilling  to  work;  that  he  made 
little  return  for  what  the  Tuttles  did 
for  him;  and  that  his  conduct  was 
not  such  as  to  constitute  perform- 
ance of  the  contract  on  his  part 
within  the  meaning  of  the  rule. 

In  determining  whether  there  was 
adequate  performance  of  the  con- 
tract on  the  part  of  plaintiff  and  his 
mother,  it  is  important  to  note  the 
distinction,  in  the  nature  and  terms 
of  the  contract  Involved,  between 
Overlander  v.  Ware,  supra,  and 
cases  of  that  nature,  and  the  case  in 
hand.  The  contrad^  established  in 
the  instant  case  was  that  Mr.  and 
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Mrs.  Tuttle  would  adopt  the  boy,  and 
that  he  should  live  with  them  the 
same  as  the  daughter  and  be  an 
equal  heir  with  her.  This  was  not 
an  express  contract  to  convey,  by 
will,  to  the  plaintiff  all  or  any  spe- 
cific part  of  the  property  of  Mr.  and 
Mrs.  Tuttle.  It  did  not  in  terms  re- 
strict their  right  to  dispose  of  ^eir 
property  before  or  after  their  death. 
It  only  gave  the  plaintiff  the  right  to 
inherit  what  remained  undisposed 
of  on  equal  terms  with  the  daughter. 
The  question  of  the  rights  of  the 
plaintiff  as  against  one  to  whom  the 
Tuttles  might  have  conveyed  their 
property  by  will  is  not  here  involved, 
for  they  never  made  a  will. 

In  Overlander  v.  Ware,  supra,  on 
the  contrary,  the  claim  sought  to  be 
-enforced  was  to  &e  entire  estate  of 
the  decedent,  not  under  a  contract  to 
Jidopt  the  claimant  or  to  make  him 
an  heir,  but  under  an  alleged  con- 
tract to  convey  all  the  decedent's 
property,  in  consideration  of  the 
claimant  living  with  the  d»^edent 
And  caring  for  him  as  a  son  until  his 
death.  The  consideration  for  the 
promise  to  convey  in  such  cases  is 
based  upon  the  foundation  idea  of 
services  to  be  rendered,  while,  in  the 
case  of  contracts  of  adoption,  the 
■consideration  is  the  society,  compan- 
ionship, and  filial  obedience  of  the 
Adoption-  chUd,  together  witti 
■consideration     the  parent's  sacri- 

for  c«ntr.«t.  ^^^^ 

•child  to  another.  Healy  v.  Healy,  55 
App.  Div.  315,  66  N.  Y.  Supp.  927; 
Winne  v.  Winne,  166  N.  Y.  263,  82 
Am.  St.  Rep.  647,  59  N.  E.  832. 

The  mother's  performance  of  the 
contract  in  this  case  was  complete 
upon  surrender  of  the  child.  In  tak- 
ing into  their  keeping  and  agreeing 
to  rear  a  child  of  tender  years,  Mr. 
And  Mrs.  Tuttle  could  not  know  what 
disposition  and  character  the  boy 
might  develop.  They  couid  not  rea- 
sonably expect  the  child  to  be  wholly 
free  from  faults  or  defects  of  char- 
acter. There  is  some  testimony  in- 
4licating  that  in  his  boyhood  the 
plaintiff  was  of  a  mischievous  dis- 
position, that  he  would  tease  and  an- 


noy Mrs.  Tuttle,  and  that  he  was  dis- 
obedient and  averse  to  work. 
Nothing  so  serious  occurred,  how- 
ever, as  to  cause  a  breach  of  his  rela- 
tions with  the  family,  and  he  contin- 
ued a  member  of  it  until  he  became 
of  age.  The  record  contained  ietters 
indicating  thaLin  their  latter  years, 
Mr.  and  Mrs.  Tuttle  had  not  with- 
drawn their  affection  and  confidence 
from  the  plaintiff.  There  was 
nothing  to  indicate  that  the  plain- 
tiff's conduct  had  induced  them  to 
break  their  connection  with  him.  In 
the  absence  of  any  proof  of  an  inten- 
tion on  their  part  to 
rescind  the  contract  S'Sft^.*"* 
because  of  his  con- 
duct, it  will  be  presumed  that  he 
yielded  them  the  companionship  and 
obedience  demanded  by  the  contract. 
Bums  v.  Smith,  21  Mont.  251,  69 
Am.  St.  Rep.  653,  53  Pac.  742. 

If  the  promise  to  adopt  the  plain- 
tiff had  been  consummated  by  form- 
al adoption  under  the  statute^  it 
would  have  carried  with  it  a  child's 
right  of  inheritance  in  the  property 
of  Mr.  and  Mrs.  Tuttle.  They,  made 
no  will,  and  their  property  was  left 
to  descend  by  operation  of  law. 
Equity  considers  that  done  which 
should  have  been  done,  and,  since 
the  plaintiff's  right  to  the  share  to 
which  he  would  have  been  entitled  if 
legally  adopted  can  be  recognized 
without  violating  any  expressed  in- 
tention of  the  deceased  to  the  con- 
trary, the  decree*^ 
awarding  him  that  t^t^'md^r^i 


■share  was  just  and  JS^*"*"*  *• 

equitable.  Pember- 

ton  V.  Heirs  of  Perafberton,  76  Neb, 

669.  107  N.  W.  996. 

We  accordingly  recommend  that 
the  decree  of  the  court  below  be 
affirmed. 

Per  Curiam: 

For  the  reasons  stated  in  the  fore- 
going opinion,  the  judgment  of  tiie 
District  Court  is  afiBrmed,  and.thli 
opinion  is  adopted  by  and  made  the 
opinion  of  the  court. 

Lctten,  J.,  dissents. 
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ANNOTATKW. 

AfiMondnct  of  child  ai  ddoue  to  action  or  suit  to  enforce  agreement  to  adopt, 
or  to  provide  for,-Gliild  taken  into  tmSty. 


Generally,  as  to  right  of  beneficiary 
to  enforce  contract  between  third  per> 
sons  to  provide  for  him  by  will,  see 
annotation  to  Seaver  v.  Ransom,  2 
A.L.R.  1187. 

Observing  the  general  rule  that  a 
child  taken  into  a  family  has  neither 
an  adequate  remedy  at  law  for  the 
nonperformance  of  an  agreement  to 
leave  property  to  it.  nor  an  absolute 
right  to  demand  specific  performance, 
bat  that  the  decreeing  of  specific  per- 
formance lies  in  the  discretion  of  the 
court  on  the  facts  of  each  particular 
case,  and  will  be  granted  if  to  do  so 
would  not  be  unfair,  inequitable,  or 
un j  ust,  the  following  authorities  which 
have  passed  upon  the  effect  of  miscon- 
duct upon  the  part  of  the  child  are  to 
the  effect  that  the  particnlar  miscon- 
duct under  consideration  was  insuf- 
ficient to  warrant  a  denial  of  enforce- 
ment of  the  agreement:  Burns  t. 
Smith  (1898)  21  Mont  261,  69  Am.  Sb. 
Bep.  653,  53  Pac.  742;  TUTTLE  v. 
WiNCHELL  (reported  herewith)  ante, 
814;  Winne  v.  Winne  (1901)  166  N. 
T.  268,  82  Am.  St  Rep.  647,  59  N.  E. 
882: 

Thus,  in  reported  case  (Tuttlb 
v.  WiNCHELL,'  ante,  814),  it  was  held 
that  the  f&ct  that  a  boy  taken  into  a 
family  under  an  agreement  to  make 
him  an  heir  was  of  a  mischievous  dis- 
posiffon,  teased  and  annoyed  the  prom- 
isor, and  was  disobedient  and  averse 
to  Vork,  was  insufficient  to  warrant  a 
denial  of  specific  performance ;  at 
leastv  where  nothing .  so  serious  oc- 
curred as  to  cause  a  breach  in  the 
boy's  relations  with  the  family,  where 
he  remained  until  of  age,  when  he 
left  with  the  promisor's  approval  and 
consent,  and  there  was  nothing  show- 
ing an  intention  on  the  latter's  part 
to^  rescind  the  contract  because  of  the 
boy's  conduct  .-And  in  Bnms  t.  Smith 
(Mont)  supra,  it  appeared  that  the 
plaintiff,  who  had  gone  to  live  with 
promisor  under  a  contract  to  receive 
a  child's  share  of  his  estate  on  one 


or  more  occasions  had  left  the  prom- 
isor's home,  and  that  she  did  not  get 
along  harmoniously  with  promisor's 
wife,  but  that  he  had  no  intention  of 
rescinding  the  contract  because  of  the 
alleged  abandonment  or  failure  to 
yield  the  obedience  demanded  by  the 
contract,  and  the  court  held  that  what- 
ever breach  there  was 'on  the  child's 
part  was  not  sufficient  to  warrant  a 
denial  of  specific  performance  as  con- 
tended for  by  the  promisor's  heirs. 

On  the  other  hand,  where,  because 
of  misconduct  on  the  part  of  the  child, 
good  conscience  and  natural  justice 
do  not  require  an  enforcement  of  the 
contract,  specific  performance  should 
not  be  awarded.  For  instance  in 
Winne  v.  Winne  (N.  Y.)  supra,  it  was 
said  that  if  the  child,  instead  of  fol- 
lowing the  promisor's  admonitions  and 
becoming  an  upright  and  respected 
man,  had  become  dissolute  or  oUier- 
wlse  led  an  unworthy  life,  and  thus 
entailed  upon  the  promisor  sorrow  and 
disgrace,  the  court  might  well  refuse 
relief  by  way  of  specific  performance. 
And  in  Ball  t.  Brooks  (1918)  178  N. 
T.  Supp.  746,  applying  the  rule  that 
specific  performance  of  an  agreement 
of  adoption,  and  to  give  all  of  one's 
property  upon  death  to  anothor,  will 
not  be  decreed  when  the  agreement 
has  not  heea  substantially  performed 
by  the  complaining  party,  or  sufficient 
reason  has  not  been  shown  for  its  non- 
performance, it  was  held  that  a  child 
who,  after  bavins  lived  with  the  prom- 
isor for  ten  years,  left  with  an  inten- 
tion of  abandoning  performance  of 
any  agreement  that  he  may  have  had, 
and  for  twenty-five  years  thereafter 
appears  never  to  have  spoken  to  the 
promisor,  and  for  seven  years  there- 
after visited  him  only  occasionally,  bad 
not  conducted  himself  as  was  reason- 
ably to  be  expected  of  an  adopted  son, 
and  that  such  conduct  did  not  consti- 
tute such  a  performance  as  would  be 
sufficient  to  warrant  a  decree  granting 
specific  performance. 

In  Re  Thiol  (1884)  14  W.  N.  C.  (Pa.) 
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422,  a  suit  was  brought  to  rescind  a 
statutory  adoption  on  the  ground  that 
'*the  child  had  refuaed  to  be  subject 
to  the  duties  of  a  child*  that  be  left 
the  college  where  he  had  been  matricu- 
lated, and  left  petitioner's  home  and 
removed  to  another  state,  where  he  en- 
gaged in  a  marriage  contract  against 
the  kind  but  earnest  protest  of  tiie 


petitioner,  and  has  become  a  prodigal 
and  undutiful  son,"  but  it  was  held 
that  rescission  could  not  be  deerMd, 
the  court  saying  that  the  statute  con- 
tained no  provision  for  the  rescisBlon 
of  the  contract  of  adoption,  and  that 
until  the  child  becomes  of  age  neither 
he  nor  anyone  for  him  can  waive  his 
rights.  6.  J,  C. 


RE  ESTATE  OF  BREWSTER  FERREL,  Deceased. 
STATE  OF  WASHINGTON  et  al.,  Appts. 

WaiihingtoH  Supreme  Court  (Dept.  ITo,  i)  —  Auguat  SS,  1080. 

(—  Wash.       192  Pac.  10.) 

Tax  —  inheritance.—  amount  ol  exemption. 

1.  Only  one  exemption  of  $10,000,  and  not  as  many  as  there  are  hein 
and  legatees,  is  granted  by  a  Succession  Tax  Law  whidi  provides  that 
"$10,000  of  the  value  of  any  estate  shall  be  exempt"  from  the  tax. 

[See  note  on  this  question  beginning  on  page  ^6.] 

Bxecotor  and  administrator  —  power 

to  make  family  allowance.  of  the  estate  does  not  deprive  the  ex- 

2.  Failure  of  the  will  to  authorize  ecutor  of  authority  to  make  such  al- 
a  family  allowance  pending  settlMnent  lowance.  ,  ^ 


Appeal  by  the  state  and  tax  commissioner  from  a  judgment  of.  the 
Superior  Ck>urt  for  Walla  Walla  County  (Mills,  J.)  in  favor  of  the  execu- 
tors of  the  estate  of  Brewster  Ferrei,  deceased,  upon  submission  of  the 
question  of  computation  of  the  inheritance  tax  on  said  estate.  RevenetL 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  M.  Thatcher,  in  propria  Messrs.  Goee  &  Crc^e,  for  respond- 
persona,  and  George  G.  Hannan,  for  ent: 

appellants :  The  allowance  of  $1,000  to  H&k  wid- 

The  will  in  question  nowhere  ow  for  her  support  during  administra- 
authorizes  the  executors  to  make  any  tion,  while  the  funds  and  reveiuies 
family  allowance  or  pay  any  sums  of  were  tied  up  in  the '  hands  of  the 
money  whatever  to  the  widow  or  any  executors,  was  a  meager  allow^ttce 
other  relatives  as  a  family  allowance,    when  all  of  the  circumstances  of.  the 

Bayer  v.  Bayer,  83  Wash.  431,  145  estate  are  considered,  and  the  amount 
Pac.  433.  paid,  not  exceeding  $1,000,  was  a  just 

The  $10,000  exemption  authorized  and  proper  deduction  from  the  estate, 
by  statute  should  be  allowed  only  to  Re  Murphy,  30  Wash.  9,  70  Pac 
all  legacies  of  a  class  collectively.  109. 

State  V.  Clark,  30  Wash,  439,  71  Pac.  The  exemption  allowed  from  the 
20;  McGhee  v.  State,  106  Iowa,  9,  74  portion  of  the  estate  passing  to  or  for 
N.  W.  695;  Herriott  v.  Bacon,  110  the  use  of  the  father,  mother,  husband, 
Iowa,  342,  81  N.  W.  701;  Howell's  wife,  lineal  descendant,  adopted  child. 
Estate,  147  Pa.  164,  23  Atl.  403;  Dix-  or  lineal  descendant  of  adopted  child, 
on  V.  Eicketts,  26  Utah,  216,  72  Pac.  is  an  exemption  from  the  estate  pass- 
947;  State  ex  rel.  Gilmore  v.  District  ing  to  each  of  such  beneficiaries  as 
Ct.  45  Mont.  336,  122  Pac.  922,  Ann.  an  entity.  " 
JBas.  1914A,  469.  Re  Corbin,  107  Wash.  424,  T  AL.R. 
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100,  2  L.R.A.  826,  19  N.  E.  613;  Re 
eager.  111  N.  Y.  344,  18  N.  E.  866; 
Knowlton  t.  Moon,  178  U.  S.  41,  44 
U  ed.  969,  20  Snp,  Ct.  Bm.  747;  Peo- 
ple V.  Koenig,  37  Colo.  283,  86  Pac. 
1129„^1  Ann.  Cas.  140;  Booth  v.  Com. 
(BodQUin  V.  Com.)  130  Ey.  88,  38 
LJt.A.(N.S.)  692,  113  S.  W.  61;  State 
T.  Clark,  30  Wash.  439,  71  Pac.  20. 

Holcomb,  Ch,  J.,  delivered  the 
(H>uuon  of  the  court: 

On  or  about  S^teznber  27,  1918, 
Brewster  Ferrel  died  in  Walla  Walla, 
leaving  an  estate  valued  at  over 
$279,000.  By  nonintervention  will 
the  deceased  gave  the  estate  to  his 
widow  and  seven  children,  and  ap- 
pointed his  four  sons  executors. 
The  will  was  admitted  to  probate, 
the  executors  qualified,  and  the  es- 
tate was  duly  administered.  A  con- 
troversy arose  between  the  execu- 
tors and  the  state  tax  commissioner 
as  to  the  method  of  computing  the 
inheritance  tax  upon  the  estate.  Be- 
ing unable  to  agree  thereon,  they 
entered  into  a  stipulation  as  to  the 
facts,  and  submitted  to  the  trial 
ooitH  the  question  of  the  amount  of 
inheritance  tax  due  the  state.  After 
hearing  the  case  the  trial  court  made 
findings,  to  which  certain  exceptions 
w«r«  allowed  the  state,  and  there- 
aftier  entered  judgment  in  favor  of 
the  executors.  The  state,  by  the  tax 
commissioner,  has  appealed. 

A  number  of  assignments  of  er- 
ror are  made  ii|)on  certain  findings  of 
the  ^urt  and  the  rendering  of  its 
deqjree,  but  in  their  last  analysis 
these  assignments  present  here  for 
determination'  but  two  questions, 
vlB.:  Whetiier,  in  the  computation 
of  the  inheritance  tax,  $1,000  may  be 
d^ncted  from  the  estate  as  a  family 
allowance,  duriiig  administration  un- 
der a  nonintervention  will,  without 
order  of  the  court,  but  later  found  to 
be  reasonable  and  valid;  and  wheth- 
er, in  the  computation  of  the  inherit- 
ance tax,  the  entire  estate  left  by  the 
deceased  is  entitled  to  a  single  ex- 
emption of  $10,000,  or  whether  the 
amount  passing  to  each  legatee  as  a 
separate  entity  is  entitl^  to  tiie 
exemption  of  $10,000. 
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TkUng  lip  the  first  question,  we 
find,  by  referring  to  chapter  146,  p. 
593,  Laws  of  1917  (Amendment  of 
Inheritance  Tax  Act),  that  §  1  there- 
of provides : 

'That  §  9182  of  Remington  and 
Ballinger's  Code  be  amended  to  read 
as  follows : 

"Section  9182.  All  property  with- 
in the  jurisdiction  of  this  state, 
.  .  .  which  shall  pass  by  will 
.  .  .  shall,  for  the  use  of  the  state, 
be  subject  to  a  tax  as  provided  for  in 
§  9183  [which  provides  for  the  levy- 
ing of  the  inheritance  tax],  id!ter 
the  payment  of  all  debts  .  .  .  and 
family  allowance  not  to  exceed 
$1,000.   .  . 

Appellant  calls  attention  to  §§  92 
and  93  of  the  Probate  Code  (Laws 
1917,  chap.  156,  p.  642) ,  the  two  sec- 
tions named  appearing  under  the 
heading,  "Settlement  of  Estates 
without  Administration,"  on  pages 
666  and  667,  and  says  that,  under 
these  two  sections  the  executors 
obtain  their  authority,  not  from  the 
court  or  the  general  laws  in  regard 
to  ordinary  wills,  but  from  the  will 
itself.  Appellant  then  argues  that 
the  will  nowhere  authorizes  the  ex- 
ecutors to  make  any  family  allow- 
ance; that  to  make  such  allowance 
is  a  violation  of  the  terms  of 
the  win,  the  only  document  through 
which  the  executors  receive  their  au- 
thority; and  that  they  should  be 
bound  in  all  their  actions  by  its  pro- 
visions. 

Section  92  of  the  Probate  Code 
provides  for  the  settlement  of  es- 
tates without  intervention  by  the 
court,  when  so  directed  in  the  will, 
and  also  provides  for  the  making  of 
the  court's  order  of  distribution,  and 
for  the  procedure  in  the  event  of  re- 
fusal or  disqualification  of  an  execu- 
tor, or  of  any  mismanagement  of  the 
estate  by  an  executor;  such  provi- 
sions not  being  material  here.  Sec- 
tion 93  gives  to  executors  acting  un- 
der nonintervention  wills  a  very 
wide  scope  of  authority.  Under 
this  section  it  would  seem  that  the 
executors  in  the  instant  case  had 
power  to  do  several  things,  in  con- 
nection with  tiie  handling  of  the  real 
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and  personal  property,  which  they 
did  not  even  attempt  to  do,  and  com- 
pared to  which  the  mere  paying  out 
to  the  widow,  for  her  support  pend- 
ing settlement  of  the  considerable 
estate,  something  in  excess  of  $1,000 
in  the  form  of  a  family  allowance, 
seems  rather  insignificant.  The  law 
authorizes  the  allowance  for  the  wel- 
fare of  the  family,  and  it  is  as  much 
a  part  of  the  rights 

?d"SS*.:fr.V«t  of  the  family  during 
— vower  to  HKka  aduumstration  as  if 
liiS'w^..  the  testator  had 
himself  made  the 
provision  therefor. 

We  conclude  that  an  allowance  of 
$1,000  was  a  proper  deduction  from 
the  estate. 

The  second  question  is  whether, 
in  computing  the  inheritance  tax, 
the  amount  of  the  exemption  shall 
be  deducted  but  once,  that  is,  from 
the  net  estate  here  subject  to  the  in- 
heritance tax,  or  whether  $10,000  of 
the  share  of  each  beneficiaiy  is  ex- 
empt from  taxation. 

Chapter  43,  page  196,  Laws  of 
1917,  under  the  heading.  Taxation  of 
Inheritances,  provides : 

"Section  1.  That  §  9183  of  Rem- 
ington &  Ballinger's  Code  be 
amended  to  read  as  follows; 

"Section  9183.  The  inheritance 
tax  shall  be  imposed  on  all  estates 
subject  to  the  operation  of  this  act 
at  the  following  rate: 

"If  passing  to  or  for  the  use  of  a 
.  .  .  wife  .  .  .  [or]  lineal  de- 
scendant, .  .  .  the  tax  shall  be 
one  per  centum  of  any  value  not  ex- 
ceeding fifty  thousand  dollars : .  .  . 
Provided,  however,  that  in  the  above 
cases,  ten  thousand  dollars  of  the  net 
value  of  any  estate  shall  be  exempt 
from  such  duty  or  tax." 

Here  $46,058  passed  to  the  widow 
and  $12,548.41  passed  to  -each  child. 

The  particular  question  involved 
in  this  case  does  not  appear  to  have 
been  heretofore  presented  to  this 
court.  The  original  Inheritance  Tax 
Law  (Laws  1901,  chap.  55,  §  2,  p.  67 ; 
Rem.  &  Bal.  Code,  §  9183),  provided 
for  a  graduated  inheritance  tax  levy, 
and  in  regard  to  direct  heirs  enacted 
as  follows:    "The  ipheritance  tax 


shall  be  and  is  to  be  levied  on  all  es- 
tates subject  to  the  operation  of  this 
chapter  [act]  on  all  sums  above  the 
first  ten  thousand  dollars,  where  the 
same  shall  pass  to  or  for  the  use  of 
the  father,  mother,  husband,  wife, 
Uneal  descendant,  adopted  cldld,  or 
the  lineal  descendant  of  an  adopted 
child,  one  (1)  per  centum.  .  .  ." 

This  section,  was  amended  by  the 
legislature  of  1917  by  chapter  43, 
page  196,  Laws  of  1917,  §  1  of  which 
has' been  hereinbefore  quoted.  The 
1901  Statute,  providing  for  an  in- 
heritance tax  on  all  estates  in  excess 
of  $10,000  passing  to  4irect  heirs,  is 
merely  changed  by  the  Act  oi  1917, 
so  that  the  exemption  of  $10,000  oc- 
curs in  the  proviso  to  the  amend- 
ment exempting  that  sum  from  the 
net  value  of  any  estate  fzom^sueh 
duty  or  tax. 

We  have  uniformly  held  that  the 
inherituice  tax  provided  for-in  this 
state  is  a  succession  tax  on  distribu- 
tive shares  upon  devolution  of  an 
estate,  holding  in  several-  cases  to 
the  effect  that  an  inheritance  tax 
is  not  one  on  property,  but  one  on 
the  succession  of  property.  The 
right  to  take  piopei^  by  devise  or 
descent  Is  a  creature  of  the  law,  and 
not  an  inherent  right  or  privtt^ 
and  therefore  the  authority  wMfih 
confers  it  may  enforce  conditions 
upon  it.  State  v.  Clark,  30  Wash. 
439,  71  Pac.  20;  Be  Clark,  .37  Wash. 
671,  80  Pac.  267;  Re  White,  42 
Wash.  360,  84  Pac.  831-;  Re  Stixmd, 
68  Wash.  889,  88  L.RJ1.(N.S.)^. 
109  Pac.  343,  Ann.  Cas.  1912A,^50. 

We  also  held,  m  Re  Corbip,  107 
Wash.  424,  7  A.L.R.m«85,  181  Pac 
910,  and  in  Re  Smith,  107  Wash.  698^ 
183  Pac.  617,  that  each  l^cy  should 
be  considered  as  a  separate  entity, 
and  taxed  as  such  at  the  statutory 
rate.  But  none  of  those  cases  in- 
volved the  question  of  whether  the 
exemption  of  $10/)00  allowed  by  the 
statute  is  one  exemption  of  $10,000 
or  as  many  exemptions  of  $10,000ja8 
there  are  heirs  or  d^yisees  coming 
within  that  class  where  the  exemp- 
tion is  granted. 

Respondents  cite  a  number  fit 
cases  from  New  York,  Kentucky, 
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Colorado,  and  the  United  States  Su- 
pi^ne  Court,  which  are  claimed  to 
sustain  their  contention  to  the  effect 
that  the  exemption,  should  be  de° 
ducted  from  «ach  distributive  share 
of  each  of  the  di^isees  or  heirs, 
wherein  excess  of  $10,000. 

The  Supreme  Court  of  the  United 
States,  in  Knowlton  V.  Moore,  178  U. 
S.  4Xf  44  L.  ed.'«69, 20  Sup.  Ct.  Rep. 
747,  passed  upon  Act  of  Con^resa 
June  13,  1898  (80  Stat,  at  L.  464, 
466,  chap.  448),  §§  29,  30;  the  Ian- 
giia^e  of  the  provision  of  §  29  begin- 
ning as  follows:  "That  any  person 
or  persons  having  in  charge  or  trust, 
as  administrators,  executors,  or 
trustees^  any  legacies  or  distributive 
shares  arising  from  x)eraonal  prop- 
erty, where  the  whole  amount  of 
8U<di  -personal  property  as  afore- 
said shall  exceed  the  sum  of 
ten  thousand  dollars  in  actual 
value,  passing,  after  the  passage  of 
this  act,  from  any  person  pos- 
sessed of  such  proper^,  either  by 
will  or  by  the  intestate  laws  of  any 
state  or  territory.  ..." 

The  Supreme  Court  held,  Justices 
Harifin  and  MsKenna  dissenting 
therefrom,  that  ifi'view  pf  the  above- 
quoted  language,  providing  that 
"any  person  or  persons  having  in 
charge  or  trust,  as  administrators,'* 
etc.,  *'any  legacies  or  distributive 
shares  arising  from  personal  prop- 
erty, where  the  whole  amount  of 
such  personal  property  as  aforesaid 
shall  exceed  the'^sum  of  ten  thousand 
dollars  in  actual  value,  passing, 
.  .  either  by  will  or  by  the  intes- 
tate laws  of  any  state  or  territory,** 
hy  the  use  of  the  words,  "having  in 
chMige  or  trust,  .  .  .  any  legacies 
or  diflttributive  shares  arising  from 
per&onal  property,  where  the  whole 
amount  of  such  personal  proiwrty  as 
aforesaid  shall  exceed  the  sum  of  ten 
thousand  dollars  .  .  .  passing," 
etc.,  emphasizing  tb^  relation  of  the 
words,  "such  personal  property  as 
aforesaid,"  to  the  clause,  "any  lega- 
cies or  distributive  shares,'*  mani- 
fested the  intention  of  Congress  to 
tax  only  the  legacies  in  excess  of 
$10,000  aritnng  from  such  personal 
property.    That  decision  and  that 
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construction  of  the  Federal  statute, 
therefore,  do  not  seem  to  be  in  point 
upon  our  statute,  nor  are  we  bound 
by  that  decision  in  construing  the 
tertns  and  intent  of  our  state  legisla- 
tion. 

In  New  York  the  language  of  Act 
June  10,  1886,  chap.  483,  was  that 
"after  the  passage  of  this  act,  all 
property  which  shall  pass  by  will/* 
etc.,  other  than  to  certain  excepted 
persons,  "shall  be  and  is  subject  to 
a  tax  of  five  dollars  on  every  hundred 
dollars  of  the  clear  market  value  of 
such  property:  .  .  .  Provided, 
that  an  estate  which  may  be  valued 
at  a  less  sum  than  five  hundred  dol- 
lars shall  not  be  subject  to  said  duty 
or  tax." 

In  passing  upon  this  act,  the  New 
York  court  of  appeals  stated  that 
"estate,"  as  used  in  this  proviso,  re- 
fers to  the  estate  or  share  of  each 
beneficiary  acquired  through  the  will 
or  the  Statute  of  Distribution,  which 
is  to  be  valued,  and  the  duty  esti- 
mated, according  to  its  value.  Re 
Howe,  112  N.  Y.  100.  2  L.R.A.  825, 
19  N.  E.  518;  Re  Cager,  111  N.  Y. 
348,  18  N.  £.  866.  Nor  does  the 
language  of  that  act  appear  to  be 
sufficiently  identical  with  the  lan- 
guage of  our  act. 

The  Kentucky  statute  (Laws 
1906,  chap.  22,  art.  19,  §  1)  provided 
that  "all  property  which  shall  pass,, 
by  will  or  by  the  intestate  laws  of 
this  state,  ...  or  any  interest 
therein,  or  income  therefrom,  which 
shall  be  transferred  by  deed,  grant, 
sale  or  gift,  made  in  contemplation 
of  the  death  of  the  grantor  or  bar- 
gainor, or  intended  to  take  effect  in 
possession  or  enjoyment  after  such ' 
death,-  to  any  person  or  persons, 
.  .  .  shall  be,  and  is,  subject  to  a 
tax  of  five  dollars  on  every  hundred 
dollars  of  the  fair  cash  value  of  such 
property,  and  at  a  proportionate  rate 
for  any  less  amount:  .  .  .  Pro- 
vided, that  the  first  five  hundred  dol- 
lars of  every  estate  shall  not  be  sub- 
ject to  such  duty  or  tax.'* 

In  passing  upon  ,this  act,  the  Ken- 
tucky court  of  appeals  said:  'The 
tax  is  iipon  the  individual,  and  can 
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be  imposed  only  when  the  particular 
interest  in  the  decedent's  estate 
passing  to  him  exceeda  $600."  Booth 
V.  Com,  (Rodman  v.  Com.)  130  Ky. 
88,  33  LJCJ^.(N.S.)  692,  113  &'  W. 
61. 

The  language  of  the  Kentucky  act 
is  very  nearly  identical  with  the 
New  York  act,  regarding  the  taxing 
of  the  legacy,  bequest,  or  distribu- 
tive share  after  the  first  $500. 

In  State  v.  Clark.  30  Wash.  439. 71 
Pac.  20,  supra,  we  held  that  the  ex- 
emption in  the  Inheritance  Tax  Law 
of  1901,  supra,  from  the  provisions 
of  the  act  of  sums  below  $10,000, 
when  the  estate  passed  to  direct 
heirs  and  kindred,  was  not  invalid  as 
violating  the  constitutional  require- 
ments of  equality  in  taxation,  for 
the  reason  that  it  did  not  extend  the 
same  exemption  to  devises  to  col- 
lateral heirs  or  strangers  to  the 
blood,  because  the  $10,000  was  to  be 
deducted  from  the  portion  of  the  es- 
tate devised  to  the  first  class  men- 
tioned, and  not  extended  to  col- 
lateral heirs  or  strangers  to  the 
blood.  It  appeared  to  be  there  im- 
pliedly held  or  assumed  that  the 
$10,000  exemption  was  an  exemption 
to  the  class  from  the  whole  estate, 
and  not  an  exemption  to  each  of  the 
heirs  or  devisees. 

California  appears  to  have  a  stat- 
ute specifically  providing  that  the 
exemption  shall  be  deducted  from 
the  shares  of  the  persons  classified 
granted  exemptions,  thereby  grant- 
ing the  exemption  to  each  of  such 
persons  so  classified.  Cal.  Stat. 
1905,  p.  343;  Cal.  Stat.  1911,  p.  715. 

Iowa  appears  to  apply  the  exemp- 
tion under  a  statute  providing  that 
the  tax  is  payable  on  the  value  of 
the  estate,  above  $1,000,  remaining 
after  the  payment  of  all  debts  from 
all  the  bequests  or  devises  as  a 
whole,  and  not  from  each  legacy. 
McGhee  v.  State,  106  Iowa,  9,  74  N. 
W.  695 ;  Harriott  v.  Bacon,  110  Iowa, 
342,  81  N.  W.  701. 

The  same  also  appears  to  be  the 
rule  in  Pennsylvania.  Howell's  Es- 
tate, 147  Pa.  164,  28  Atl.  403. 

Utah  follows  the  Pennsylvania 
role,  and,  in  announcing  it,  cites  the 


above-named  -Pennsylvania  case  in 
Dixon  V.  Ricketts,  26  Utah,  215,  72 
Pac  947. 

Montana  also  gives  it  the  same 
construction.  State  ex  rel.  Gilmore 
V.  District  Ct.  45  Mont.  336. 122  Pac 
922,  Ann.  Cas.  1914A.  469. 

In  view  of  the  language-  of  our 
Statute  of  1917,  amending  the  Act 
of  1901,  we  are  of  the  opinion  that 
the  proviso  was  inserted  in  the  form 
it  was,  as  a  proviso,  in  the  Act  of 
1917,  on  account  of  its  having  been 
omitted  from  the  enacting  clause  in 
amending'  the  former  act.  The 
proviso  seems  to  be  clear  in  its  inten- 
tion :  "Provided,  however.  That  in 
the  above  cases,  ten  thousand  dol- 
lars of  the  net  value  of  any  estate 
[not  of  any  such  share,  as  was  the 
case  in  ths  United  States  Sapreme 
Court  case,  supra]  shall  be  exempt 
from  such  duty  or  tax." 

It  is  the  rule  that  the  provision  of 
a  law  granting  exemption  is  to  be 
strictly  construed  against  a  claim- 
ant. The  beneficiary  must  be  clearly 
within  the  statutory  language.  Dos 
Passos,  Inheritance  Tax  Law,  2d  ed. 
74,  and  cases  cited. 

When  we  construe  this  langoage 
strictly,  notwithstanding  the  fact 
that  it  is  a  change  in  language  from 
the  original  act  granting  the  ex^p- 
tion  of  $10,000.  we  are  of  the  opin- 
ion that  the   statute  manifestly 
meant  that  only  one  Ta«-i«»ert- 
exemption  of  $10,-  «aMec~«m««at 
000  should        al-  •* 
lowed,  and  not  as  many  exenqitionft 
as  there  were  heirs  or  legatees,  if 
there  were  more  than  one. 

In  consequence  of  these  observa- 
tions, the  decree  of  the  trial  esurt 
should  be  modified,  so  that  the  ex- 
emption of  $10,000  shall  be  deducted 
from  the  net  valu*  of  the  community 
half  interest  to  be  distributed,  viz., 
$132396.87,  leaving  the  sum  of 
$122,896.87  subject  to  the  tax  there- 
on at  1  per  cent,  amounting  to  $1^ 
228.96. 

Reversed  and  remanded,  with  in- 
structions to  enter  decree  in  con- 
formity herewith. 

Parker,  Main,  Mitch^  and'lUdi- 
tntosh,  JJ.,  concur. 
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Wbole  etteto  ta  mdiridaal  shares  w  basia,  of  computatMm  of  inherttanoe  tax. 


The  earlier  cases  on  this  question 
are  discussed  in  the  note  in  7  A.L.R.* 
at  page  688.  As  appears  from  tiiat 
note,  although  the  question  under  an- 
notation is  governed  to  some  extant 
by  the  form  of  statute,  the  differences 
in  statutes  do  not  account  altogether 
for  the  differences  in  judicial  opinion. 
There  are  two  theories  as  to  whether 
an  exemption  in  an  inheritance  tax 
statute  is  governed  by  the  amount  of 
the  I^acy  or  distributive  share,  or  by 
the  amount  of  the  estate.  The  diver- 
gence of  opinion  which  marks  the 
earUer  decisions  appears  in  the  deci- 
sions rendered  since  the  date  of  tiie 
earUer  note. 

B«le  that  l«CMr  or  dUtribmtiTs  akm 
ia  determinative  a*  to  exevtptloas. 

(Supplementing  annotation  in  7 
AX.R.,  at  page  689.) 

In  Virginia,  the  rule  has  been  fol- 
lowed that  the  exemption  is  governed 
1^  the  amount  of  the  legacy  or  dis- 
tributive share.  Ck>m.  v.  Carter  (1020) 
—  Va-  — ,  102  S.  E.  68;  Withers  v. 
Jones  (1920)  —  Va.  — ,  102  S.  E.  68; 
Com.  v.  Patterson  (1920)  ~  Va.  — , 
102  S.  E.  569.  See  statute,  infra. 

The  statute  under  which  Re  Wash- 
bourne  (1918)  180  N.  Y.  Supp.  S07, 
affirmed  in  (1920)  190  App.  Div.  940, 
180  N.  Y.  Supp.  608,  and  Re  Downey 
(1918)  182  N.  Y.  Supp.  2^,  were  de- 
cided, expressly  made  the  exemption 
apply  %o  the  interest  transferred  to 
certain  beneficiaries.  Under  the  plain 
provisions  of  this,  statute,  the  bene- 
ficiaries being  held  to  be  within  the 
class  mentioned,  the  shares  passing  to 
them  were  held  to  be  exempted  where 
they  were  less  than  the  amount  fixed. 

Kale  that  amonat  ot  the  entire  eatate 
Is  4eterBiiaatiTe  aa  te  exemptions. 

(Supplementing  annotation  in  7 
A.LJC..  at  page  691.) 

In  the  reported  case  (Re  Fbbbel, 
ante,  820),  tiie  court  construes  tiie 
statute  of  Washington  as  providing  for 
only  one  exemption,  not  as  many  ex- 
emptions as  there  were  heirs  or  lega- 
tees if  there  were  more  than  one. 


Rale  as  to  (radaated  rate. 

(Supplementing  annotation  in  7 
AL.R.,  at  page  695.) 

As  appears  from  the  earlier  note, 
the  only  cases  that,  had  decided  the 
question  at  the  date  of  that  note,  as 
it  related  to  the  graduated  rates,  held 
that  such  rate  was  measured  separate- 
ly by  the  amount  of  each  legacy,  and 
not  by  the  sum  of  the  whole  estate. 
This  theory  is  followed  by  the  court 
of  Virginia  in  Com.  v.  Carter  (1920) 
—  Va.  — ,  102  S.  E.  58,  thus  aligning 
this  state  with  the  decision  of  the 
United  States  Supreme  Court,  the  su- 
preme court  of  Washington,  and  that 
of  South  Dakota.  This  question  was 
not  expressly  considered  in  Posey  v. 
Com.  (1918)  123  Va,  651,  96  S.  E.  771. 
although  in  that  case  the  amount  of 
the  estate  was  made  the  basis  of  the 
computation  of  the  tax.  In  so  far  as 
that  decision  lends  any  support  to  the 
theory  that  the  estate  is  the  basis,  it  is 
overruled  by  Com.  v.  Carter. 

The  Virginia  statute  provides  that 
''where  any  estate  .  .  .  shall  pass 
under  a  will  or  under  the  laws 
regulating  descents  and  distributions 
.  .  .  the  estate  so  passing  shall  be 
subject  to  a  tax  of  one  per  centum  on 
every  hundred  dollars'  value  thereof: 
Provided,  that  estates  passing  to  or 
for  the  use  of  [certain  classes  of  bene- 
ficiaries] shall  be  subject  to  a  tax  of 
one  per  centum  on  every  hundred  dol- 
lars' value  thereof  in  excess  of  $15,- 
000.  .  .  .  The  foregoing  rates  are 
for  convenience  termed  the  primary 
rates.  When  the  amount  of  ttie  mar- 
ket value  of  such  property  or  interest 
exceeds  $15,000,  the  rate  of  tax  upon 
such  excess  shall  be  as  follows:" 
[Here  follow  the  graduated  rates.] 

It  was  urged  in  Com.  v.  CfHi«r  (Va.) 
supra,  that  the  higher  rate  should  be 
imposed  unless  t^e  entire  property  of 
the  decedent  went  to  the  direct  or 
preferred  beneficiaries;  that  if  any 
part  of  it  went  to  the  other  class,  then 
the  higher  rate  should  be  imposed  up- 
on the  entire  estate,  including  that 
portion   received  by  the  preferred 
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class,  as  well  as  that  received  by  the 
other  class.  This  contention  was 
negatived  by  the  court  The  court 
says:  "The  word  'estate/  as  used  in 
the  first  sentence,  refers  not  to  the 
entire  estate  of  the  decedent,  but  to 
the  specific  estate  or  property  which 


passes  to  the  several  beneficiaries,  and 
the  words  'property  or  interest  and 
'estate'  are  used  interchangeably  to 
convey  the  same  meaning,  and  refer 
to  such  proportion  of  the  estate  of  the 
decedent  as  passes  to  the  particular 
beneficiary."  W.  A.  E. 


RE  PROBATE  OF  THE  WILL  OF  J.  CLARK  TINSLEY,  Deceased. 

loiea  Supreme  Court  —  Scptemher  SS,  1010, 
(—  Iowa,  —,174  N.  W.  4.) 

Will  —  authority  in  case  of  accident. 

'  1.  The  fact  that  one  executed  an  instrument  in  the  form  of  a  will  when 
about  to  start  on  a  journey,  and  provided  that  "in  case  of  any  serious  ac- 
cident" certain  things  should  be  done,  does  not  show  that  the  instrument 
was  to  take  eifect  only  in  case  of  accident,  and  not  in  case  of  death  by 
natural  means. 

{.See  note  on  this  question  beginning  on  page  846.] 

does  not  create  a  mere  naked  power 
of  sale. 

Will  —  directing  to  ^ke  charge  of  es- 
tate —  bequest. 

6.  A  bequest,  and  not  a  trust,  re- 
sults from  a  direction  that,  in  case  of 
serious  accident,  a  named  person 
should  take  entire  charge  of  the  mak- 
er's estate,  for  disposal  as  he  sees  fit. 
—  evidence  of  circamstancea  to  cm- 
trol  meaning. 

6.  Proof  of  extrinsic  circumstancsB 
attending  the  execution  of  a  will  can- 
not be  permitted  to  show  that  testator 
intended  anything  other  or  different 
from  that  which  is  to  be  found  in  or 
implied  from  the  instrument  itself. 


—  probate  —  inoperative  instraments. 

2.  That  an  instrument  in  the  form 
of  a  will  is  not  operative  as  a  will 
does  not  prevent  its  admission  to  pro- 
bate. 

—  instruments  testamentary  In  char- 
acter. 

3.  An  instrument  executed  as  a  will, 
directing  one  to  "take  entire  charge 
of  my  estate  for  disposal  as  he  sees 
fit"  in  case  of  serious  accident,  la  tes- 
tamentary in  character. 

Power  —  right  to  dispose  of  estate. 

4.  An  instrument  executed  as  a  will, 
giving  one  power  to  take  entire  charge 
of  the  maker's  estate  in  case  of  serious 
accident,  for  disposal  as  he  sees  fit. 


Appeal  by  contestants  from  a  jud^ent  of  the  District  Court  for  Polk 
County  (Wilson,  J.),  overruling  their  objections  to  the  probate  of  the 
will  of  J.  Clark  Tinsley,  deceased^.  Affirmed. 


Statement  by  Weaver,  J. : 
A  written  instrument  having  been 
filed  for  probate  as  the  last  will  and 
testament  of  J.  Clark  Tinsley,  de- 
ceased, certain  persons;  claiming  to 
be  the  heirs  at  law  of  said  Tinsley, 
appeared  and  objected  thereto  for 
reasons  stated  in  the  opinion.  On 
trial  to  the  court  the  objections  were 
overruled,  and  the  instrument  *was 
adjudged  to  have  been  duly  proved 


and  established.  The  contestants 
appeal. 

Messrs.  W.  W.  Wllcoxen  and  Frank 
H.  Dewey  for  appellants. 

Messrs.  Carr,  Can*,  &  Cos,  for  ap- 
pellee : 

The  document  is-  testamentary  in 
character.  It  meets  statutory  require- 
ments as  to  execution,  was  executed 
with  animus  testandi,  and  disposes  of 
an  estate. 
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Bond  T.  Seawell,  Barr.  1775,  97  Kng. 
Raprist,  1092;  Re  Hulse,  62  Iowa,  662, 
8  N.  W.  734;  Nixon  v.  Snellbaker,  166 
Iowa,  893,  136  N.  W.  223;  Re  Bybee, 
179  Iowa,  1089,  160  N.  W.  901 ;  Black- 
sher  Go.  v.  Northrup,  176  Ala.  190.  42 
L,R.A.(N.S.)  454,  57  So.  743;  Herold 
V.  State,  21  Neb.  50,  31  N.  W.  258; 
Koerner  v.  Wilkinson,  96  Mo.  App.  510, 
70  S.  W.  509;  United  States  v.  Hack- 
er,  73  Fed.  292;  Howard  Bros.  v.  Cap- 
eron,  3  Tex.  App.  Civ.  Cas.  (Willson) 
382;  Benz  v.  Fabian,  64  N.  J.  Eq.  615, 
35  Atl.  760;  Cheney  v.  Plumb,  79  Wis. 
602,  48  N.  W.  66S;  Fairman  v.  Beal, 
14  IIL  244;  Dalrymple  v.  Leach,  192 
111.  51,  61  N.  E.  443 ;  King  v.  Ackerman, 
2  Black,  408,  17  L.  ed.  292;  Forsythe  v. 
Forsythe,  108  Pa.  129;  Beard  v.  Knox, 
5  Cal.  262,  63  Am.  Dec.  125;  Connely 
V,  Putnam,  51  Tex.  Civ.  App.  233,  111 
S.  W.  164;  Pearre  v.  Hawkins,  62  Tex. 
434;  Hammond  v.  Croxton,  —  Ind.  App. 

,  61  N.  E.  598 ;  BenninKhofl  v.  Evan- 
gelical Aaao.  Church,  28  Ind.  App. 
374,  61  N.  E.  952;  Mulvane  v.  Rude, 
146  Ind.  476,  46  N.  E.  659;  Rona  v. 
Meier.  47  Iowa,  607,  29  Am.  Rep.  493; 
Re  Burbank,  69  Iowa,  378,  28  N.  W. 
648;  Law  v.  Douglass,  107  Iowa,  609, 
78  N.  W.  212;  Luckey  v.  McCray,  125 
Iowa,  691,  101  N.  W.  616;  Heyer  t. 
Weiler,  121  Iowa,  61,  95  N.  W.  254;  Re 
Weien,  189  Iowa,  668,  18  L.R^(N.S.) 
468,  116  N.  W.  791;  Schricker  v. 
Scbricker,  151  Iowa,  810.  181  N.  W. 
42;  Re  Hubbell,  136  Iowa,  644,  13 
L.R.A.(N.S.)  496.  118  N.  W.  612,  14 
Ann.  Cas.  640;  Canaday  t.  Baysinger, 
170  Iowa,  414,  162  N.  W.  662. 

The  will  is  not  conditional  or  con- 
tingent. 

Forquer's  Estate,  216  Pa.  881.  66 
Atl.  98,  8  Ann.  Cas.  1146;  Thome's 
Goods,  4  Swabey  &  T.  86,  84  L.  J.  Prob. 
N.  S.  181,  11  Jur.  N.  S.  569,  12  L.  T. 
N.  S.  639;  Dobaon's  Goods,  L.  R.  1 
Prob.  &  Div.  88,  35  L.  J.  Prob.  N.  S. 
54,  13  L.  T.  N.  S.  758,  14  Week.  Rep. 
408;  Stuart's  Goods,  Ir.  L.  R.  21  Eq. 
105;  Tarver  v.  Tarver,  9  Pet.  174,  9 
L.  ed.  91;  Bateman  v.  Pennington,  3 
Moore,  P.  C.  C.  223,  13  Eng.  Reprint, 
96;  Cody  v.  Conly,  27  Gratt.  313;  Eat- 
on V.  Brown,  198  U.  S.  411,  48  L.  ed. 
780,  24  Sup.  Ct.  Rep.  487;  Damon  v. 
Damon,  8  Allen.  192;  French  v. 
French.  14  W.  Va.  458. 

Weaver.  J.,  delivered  the  opinion 
of  the  court: 

The  paper  fi\ed  and  admitted  to 
probate  as  the  will  of  the  deceased  is 


t7i  J{.  W.  i.) 

exceedingly  brief,  and  in  the  words 
following: 

Des  Moines,  la^  Sept.  2-15. 
In  case  of  any  serious  accident, 
after  my  just  debts  are  paid.  I  direct 
that  my  aunt  Miss  Mary  £.  Clark, 
take  entire  charge  of  my  estate  for 
disposal  as  she  sees  fit. 

J.  Clark  Tinsley. 
Witnesses :  ■  ■ 

W.  H.  Barnard,  Des  Moines. 
Iowa. 

J.  H.  Fowler.  Des  Moines.  Iowa. 

The  deceased  appears  to  have  left 
neither  wife  nor  lineal  descendants, 
and  the  contestants  are  surviving 
collateral  heirs  of  various  degrees  of 
relationship. 

The  objections  filed  to  the  admis- 
sion of  the  will  are  as  follows: 

First.  The  instrument  purporting 
to  be  the  last  will  and  testament  of 
J.  Clark  Tinsley  is  not  testamentary 
in  character.  It  leaves  nothing  to  be 
done  after  the  death  of  the  testator. 

Second.  Said  instrument  makes  no 
provision  for.  or  mention  of.  a  dis- 
position ot  property  after,  or  in  the 
event  of,  death  of  the  purported  tes- 
tator. 

Third.  The  instrument  is  direc- 
tory only  as  to  the  management  of 
the  business  of  the  decedent  during 
his  lifetime,  and  then  only  in  case 
of  any  serious  accident  whereby  he 
is  incapacitated.  Said  instrument 
on  its  face  purports  to  appoint  an 
agent  or  attorney  in  fact,  and  is  n6t 
testamentary  in  character. 

Fourth.  The  said  decedent  met 
with  no  serious  accident  during  his 
lifetime  and  died  a  natural  death. 
Said  instrument  cannot  operate  as  a 
testamentary  disposition  of  his  es- 
tate and  made  iii  contemplation  of 
death. 

Fifth.  Said  instrument, .  which  is 
alleged  to  be  a  will,  rests  upon  a  con- 
tingency or  the  happening  of  an 
event,  and  refers  to  some  future  con- 
tingent event,  which  did  not  take 
place,  and  said  instrument  is  there- 
fore ineffective  as  a  will. 

Sixth.  Said  insti-ument  does  not 
make  any  devise  or  distribution  of 
property,  nor  did  it  vest  the  same  in 
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any  person ;  it  leaves  the  disposal  of 
property  to  another  person.  The  de- 
cedent did  not  by  said  instrument* 
and  could  not,  delegate  to  an  agent 
the  power  to  make  a  will  for  him. 

Seventh.  Said  instrument  does 
not  vest  a  title  in  anyone,  and  no 
beneficiary  is  named  or  indicated 
therein,  and  the  same  is  therefore 
void. 

Eighth.  If  the  said  instrument 
created  Miss  Mary  E.  Clark  a 
trustee  for  the  purpose  of  attending 
to  any  business  and  making  a  dis- 
posal of  the  property  of  J.  Clark 
Tinsley,  she  having  departed  this  life 
prior  to  the  time  of  his  death,  the 
trust  fails  and  the  instrument  is 
void. 

Ninth.  If  the  said  instrument 
created  a  life  estate  only  in  Miss 
Mary  E.  Clark,  she  having  departed 
this  life  prior  to  the  decedent,  said 
devise  has  failed,  and  the  prop^ly  is 
subject  to  distribution  amcmg  the 
heirs  at  law  of  said  decedent. 

By  &  later  amendment  to  these  ob- 
jections it  was  further  alleged,  in 
substance,  that,  even  if  construed  to 
be  a  wiU,  its  utmost  effect  was  to 
provide  a  power  to  be  exercised  by 
the  said  Mary  E.  Clark,  or  a  life  es- 
tate in  her  with  power  attached,  and 
that,  the  said  devisee  having  died  in 
the  lifetime  of  the  testator,  said  pro- 
vision never  became  effective. 

The  evidence  produced  on  the  trial 
tends  fairly  to  show  that  Tinsley 
was  a  resident  of  Des  Moines,  where 
he  was  engaged  in  business.  At  the 
date  of  t^e  instrument  in  contro- 
versy, he  was  contemplating  a  more 
or  less  extended  visit  to  California. 
With  the  paper  prepared  by  himself 
in  its  present  form  ready  for  execu- 
tion, he  called  at. the  office  of  the  Se- 
curity Loan  &  Investment  Company, 
wiUi  which  he  was  accustomed  to  do 
business,  and  requested  the  president 
and  vice  president  of  that  institution 
to  witness  its  execution  as  his  will. 
They  compHed  with  his  request,  and 
attached  their  names  to  it  as  wit- 
nesses. Just  what  disposition  Tins- 
ley  made  of  the  paper  at  that  time  is 
not  expressly  shown,  but  we  think  it 
is  inferable  that  he  delivered  it  to 


the  beneficiary  named  therein,  by 
whom  it  was  retained  until  her 
death,  in  the  year  1917,  when  it 
passed  into  the  hands  of  the  sole 
beneficiary  of  her  will.  Miss  Olive  M. 
Clark,  who  presented  it  for  probate. 

For  a  reversal  of  the  order  admit- 
ting the  will  to  probate  appellantB 
contend: 

I.  That,  as  a  matter  of  proper 
practice,  probate  should  be  denied  to 
an  offer^  writing  when,  from  the 
contents  of  the  instrument,  consid- 
ered in  the  light  of  the  facts  idtiown 
on  the  hearing,  it  is  inoperative  as  a 
will.  Discussmgthis  wnwprob^. 
proposition,  counsd  -laopemtiTc 
admit,  for  the  pur-  ""t^—*- 
poses  of  this  branch  of  the  discus- 
sion, "that  the  instrument  offered 
was  in  form  a  will,  and  under  some 
of  the  decisions  in  this  state  was 
therefore  properly  a  matter  for  pro- 
bate, leaving  any  question  of  con- 
struction to  be  settled  afterward 
under  proper  proceedings."  This 
concession  is  necessitated  by  the  re- 
peated holdings  of  this  court  that 
the  probate  of  a  will  decides  no  ques- 
tion but  that  which  relates  to  its 
execution  and  publication.  Lorieux 
V.  Keller,  5  Iowa,  196,  68  Am.  Dec 
696;  Fallon  v.  Chidester,  46  lova, 
588,  26  Am.  Rep.  164;  Niemand  v. 
Seemann,  136  Iowa,  716,  114  N.  W. 
48 ;  Murphy  v.  Black,  41  Iowa,  488. 

No  question  is  raised  against  the 
sufficiency  of  the  evidence  of  due 
execution  and  publication  of  tiiis  in- 
strument, and  with  the  concession  of 
counsel  above  cited,  together  with 
their  further  statement  that,  the 
trial  court  "did  not  attempt  to  pass 
on  anything  except  the  sole  question 
whether  the  instrument  was  suf- 
ficient in  form  to  be  admitted  to  pro- 
bate as  a  wiU"  (a  sufficiency  which, 
as  we  have  seen,  is  conceded),  there 
seems  to  be  nothii^  left  on  which  to 
base  the  first  assignment  of  error. 
Even  if  it  should  be  held  (a  proposi- 
tion we  are  not  here  called  upon  to 
decide)  that,  under  some  circum- 
stances, the  court  might,  in  its  dis- 
cretion, have  entered  upon  an  in- 
quiry whether  there  was  anything 
upon  which  the  alleged  will  could 
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operate  if  probated,  there  is  certain- 
ly no  rule  or  precedent  in  this  juris- 
diction for  holdinff  it  reversible  error 
for  the  court,  in  considering  an  ap- 
plication for  admission  of  a  will,  to 
limit  its  attention  to  the  fundamen- 
tal inquiry  whether  the  paper  of- 
fered is  "in  form  a  will,"  and  wheth- 
er there  is  proof  of  its  due  execution 
and  publication. 

II.  Of  other  objections  made  to 
the  will,  the  following  may  be  con- 
sidered together:  They  are:  (1) 
That  the  paper  is  not -testamentary 
in  character;  (2)  that  it  constitutes 
simply  an  attempt  to  create  a  trust, 
but  fails  to  designate  any  benefici- 
ary; and  (3)  that  it  does  no  more 
than  provide  a  naked  power  to  sell. 

That  the  instrument  may  properly 
be  treated  as  testamentary  in  char- 
acter is  conceded  by  counsel  in  the 
first  division  of  their  argument,  and, 
while  it  is  perhaps  their  privilege  to 
assert  inconsistent  grounds  of  con- 
test, they  can  hardly  hope  to  con- 
vince the  court  that  they  are  right 
upon  both  propositions.  Any  writ- 
ing by  which  a  person  undertakes  to 
-i>.tru»«nt.  disposition  of 

t««tmjKBtarr  la  his  property  or  es- 
tate,  to  take  effect 
after  his  death,  is  testamentary  in 
character,  and,  if  duly  signed,  wit- 
nessed, and  published,  ia  entitled  to 
admission  to  probate.  It  makes  little 
difference  whether  the  language  em- 
ployed be  that  of  a  lawyer  skUled  in 
all  technicalities  of  the  law  of  wQls, 
or  is  prepared  by  the  most  ignorant 
and  unpractised  scrivener,  if,  when 
candidly  read  and  fairly  construed, 
it  reveals  the  purpose  of  the  testator 
to  make  a  disposition  of  his  estate 
or  some  part  of  it  which  shall  be- 
come effective  and  irrevocable  at  hia 
death.  It  is  not  necessary  that  there 
shall  be  express  technical  words  of 
devise  or  bequest,  or  an  express  dec- 
laration that  its  provisions  shall  take 
effect  only  at  his  death,  if,  when  read 
as  a  whole,  in  the  light  of  the  cir- 
cmnstances  under  which  the  instru- 
inoit  was  made,  such  is  the  rea- 
soDftUe  meaning  to  be  extracted 
from  its  terms.  A  very  large  pro- 
portion of  wills  presented  to  the 


n^  K.  w.  i.) 
courts  for  probate  is  of  very  infor- 
mal character,  and  not  a  few  have 
been  prepared  by  the  testators  them- 
selves. If  held  to  any  rigid  test  of 
form,  very  many  of  them  would  be 
held  hopelessly  bad;  but  the  courts 
everywhere  very  properly  feel  bound 
to  look  to  the  substance ;  and,  if  the 
intent  of  testators  be  ascertainable, 
give  their  wills  effect  accordingly. 
Flynn  v.  Holman,  119  Iowa,  738,  94 
N.  W.447. 

There  is  no  fair  method  of  reading 
into  the  will  in  this  case  a  purpose  to 
give  Mary  E.  Clark  a  mere  naked 
power  to  sell  the  property  for  the 
benefit  of  the  deceased,  or  of  his  es- 
tate, or  of  any  other  p«^.^H,M  f 
person  or  persons,  «i«p9««  t 
named  or  unnamed. 
She  is  given  possession  or  charge  ot 
his  entire  estate  for  her  disposal  as 
she  may  see  fit.  There  is  no  direc- 
tion, intimation,  or  suggestion  that 
she  is  to  account  therefor  to  any 
other  person,  or  that  any  other  per- 
son shall  have  any  right  or  interest 
in  the  property  or  in  tiie  proceeds  of 
its  sale.  The  case  of  Filkins  v.  Sev- 
ern, 127  Iowa,  738,  104  N.  W.  846, 
cited  and  relied  upon  by  the  appel- 
lants is  not  ia  point  in  fact  or  princi- 
ple. In  that  case  the  testator  in  ex- 
press terms  made  another  his  trus- 
tee to  keep,  care  for,  and  dispose  of 
certain  property  for  the  benefit  of 
the  testator's  estate,  but  failed  to 
name  any  person  or  persons  as  bene- 
ficiaries of  the  trust  so  created,  and 
the  conclusion  was  inevitable  that 
the  trust  was  incomplete.  As  we 
have  already  noted,  there  is  nothing 
of  this  character  in  the  will  now  be- 
fore us. 

If  the  sole  evidence  of  a  transac- 
tion between  A  and  B  is  that  A  deliv- 
ers to  B  a  sum  of  money  or  other 
item  of  personalty,  saying  to  him, 
"Here,  take  this  and  manage  and 
dispose  of  it  as  you  please,"  no 
lawyer  will  contend  that  this  alone 
establishes  the  creation  of  a  trust. 
On  the  contrary,  he  would  say  that 
this  fact,  without  other  evidence  to 
modify  its  effect,  establishes  a  valid 
gift,  for  which  the  receiver  is  under 
no  obligation,  at  law  or  in  equity,  to 
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account  to  the  giver  or  to  his  repre- 
sentatives. If  such  would  be  the 
ruling  as  to  an  alleged  gift  inter 
vivos,  why  should 
we  hold  that  a  tes- 
tamentary gift,  in 
substantially  the 
same  words,  is  ineffective? 

In  Rona  v.  Meier,  47.  Iowa,  607,  29 
Am,  Rep.  493,  this  court  said :  "It  is 
fully  settled  .  .  .  that,  if  the 
first  taker  has  the  power  by  the 
terms  of  the  will  to  dispose  of  the 
property,  he  must  be  considered 
the  absolute  owner." 

The  same  rule  was  reaffirmed  in 
Law  v-  Douglass,  107  Iowa,  607,  78 
N.  W.  212,  and  on  frequent  occasions 
since  that  time.  Unrestricted  power 
of  disposal  is  an  attribute  of  absolute 
ownership.  Quite  in  point,  also,  is 
Cheney  v.  Plumb,  79  Wis.  602. 48  N. 
W.  668,  where  the  instrument  was  in 
form  as  follows :  "When  I  have  done 
with  my  property,  I  want  John  R. 
Cheney  and  his  wife  to  pay  all  my 
debts  and  collect  my  dues  and  dis- 
pose of  my  things  as  they  think  best, 
only  I  want  Sfurah  A.  Williams  to 
have  my  silver  spoons  .  .  .[and 
after  several  legacies]  and  the  re- 
mainder to  keep  and  dispose  of  as 
they  think  best." 

This  was  held  sufficient  to  vest  the 
property  absolutely  in  the  persona 
named.  See  also  Benz  v.  Fabian,  64 
N.  J.  Eq.  615,  85  Atl.  760.  And  the 
trial  court  was  justified  in  holding 
the  instrument  testamentary  in 
form,  and  not  a  mere  trust  or  power, 
expiring  with  the  death  of  Mary  E. 
Clark,  tnere  is  no  room  to  doubt. 

III.  The  remaining  objection,  and 
the  one  on  which  counsel  seem  to 
rely  with  some  confidence,  is  that,  in 
any  event,  if  the  instrument,  when 
made,  may  be  considered  a  will,  yet 
it  was  one  of  those  peculiar  or  excep- 
tional wills  that  are  intended  to  be- 
come effectual  only  during  a  limited 
period  or  in  a  certain  event.  This 
position  is  taken  on  the  strength  of 
the  introductory  phrase  of  the  in- 
strument. "In  case  of  any  serious 
accident,"  etc.  From  this  expression, 
and  from  the  fact  appearing  in  evi- 
dence that  the  deceased  was  about  to 


leave  upon  a  trip  to  California,  the 
court  is  asked  to  say  that  his  inten- 
tion in  making  the  instrument  was 
that  it  should  become  effective  only 
in  the  event  of  his  death  while  upon 
the  contemplated  trip, — an  event 
which  concededly  did  not  happen. 
In  other  words,  counsel  would  have 
us  construe  the  writing  as  if  it  read: 
"I  am  about  to  make  a  trip  to  Cali- 
fornia, and  if,  by  reason  of  any  acci- 
dent, I  do  not  live  to  return  to  my 
home,  then,  in  that  event,  I  dispose 
of  my  estate  'as  follows,"  etc.  But 
to  do  this  the  court  must  make  a  will 
for  the  testator,  expressing  an  intent 
which  is  not  to  be  found  in  the  writ- 
ing which  he  executed.  Proof  of  ex- 
trinsic circumstances  may  some- 
times be  admitted  to  clear  up  any 
ambiguity  in  the  will,  or  to  identify 
the  subject-matter  of  a  devise  or  be- 
quest, or  the  person  of  a  beneficiary  ; 
but  it  cannot  be  permitted  to  show 
that  the  testator  in- 
tended anything  ^u«luu 
other  or  different  ileHiir* 
than  that  which  is 
to  be  found  bi,  or  implied  from,  the 
instrument  itself.  If  the  will  be  un- 
conditional apoh  its  face,  it  cannot 
be  adjudged  to  be  conditional  or  con- 
tingent upon  the  strength  of  parol 
testimony. 

It  may  well  be  that  the  contem- 
plation of  a  long  journey,  and  its 
possible  dangers  and  exposures,  sug- 
gested to  the  mind  of  the  deceased 
the  wisdom  of  providing  for  the  suc- 
cession to  his  estate  in  the  event  of 
his  death,  and  that,  acting  upon  this 
thought,  he  prepared  the  paper  in 
question.  This  would  indicate  no 
more  than  that  the  circumstajicea 
mentioned  were  the  occasion  for  his 
act,  and  not  at  all  that  his  death, 
while  on  that  trip  was  a  contingency 
without  which  the  will  would  not  be- 
come operative. 

In  Forquer's  Estate,  216  Pa.  336, 
66  Atl.  93, 8  Ann.  Cas.  1146,  is  found 
a  case  in  principle  much  like  file  one 
at  bar.  The  court  there  goes  into  an 
extensive  citation  and  review  of  the 
authorities,  and  from  these  deduces 
the:  rule  that  "when  the  event  which 
constitutes   the    contingency,  ex- 
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pressed  in  the  instrument  can  be  rea- 
sonably construed  to  have  been  the 
occaaion  for  making  the  will  at  a 
particular  time,  rather  than  as  the 
reason  for  making  it  in  a  particular 
way,  it  should  be  so  construed ;  and, 
further,  that,  unless  it  clearly  ap- 
pear from  the  instrument  itself  that 
it  was  not  to  operate  in  a  certain 
event,  it  will  be  entitled  to  probate." 

In  that  case  to  which  this  rule  was 
applied,  the  will  expressly  stated 
that  he  was  about  starting  on  a  trip 
to  Montana,  and,  knowing  the  uncer- 
tainty and  risk  of  the  journey,  he 
therefore  executed  the  will  which 
later  became  the  subject  of  litiga- 
tion. 

In  the  case  before  us  the  fact  that 
the  deceased  was  about  starting  on 
a  journey  Is  not  mentioned  in  the  in- 
strument, and  the  fact  comes  into 
the  record  only  by  the  testimony  of 
witnesses  examined  in  the  proceed- 
ings for  its  probate. 

We  are  satisfied  that  upon  no 
sound  rule  of  law  can  the  will  in  this 
case  be  refused  probate  because  of 
any  condition'  or  contingency  at- 
tached thereto. 

It  is  suggested,  finally,  though  not 
pressed  in  argument,  that  the  ex- 
pressiont  "In  case  of  any  serious  ac* 
cident,"  found  in 
•wwoTS^dlat.  this  instrument,  is 
to  be  construed  lit^ 
erally,  and  does  not  indicate  that  the 
provisions  therein  were  made  in  con- 
templation of  death.  We  cannot 
think  there  is  merit  in  this  objection. 

The  deceased  was  still  a  young 
man,  and  it  would  not  be  strange  or 
unnatural  if,  in  the  hopefulness  and 
confidence  of  the  average  man  in 
youth  or  early  prime,  the  idea  of 
death  was  associated  in  his  mind 
most  prominently  with  the  possibil- 
ity of  accident,  thus  leading  him  to 
use  the  expression  which  he  em- 
ployed in  the  writing.  Many  per- 
sons shrink  from  the  bald  mention  of 
their  own  possible  demise,  and,  when 
the  disagreeable  subject  must  be 
spoken  of,  make  use  of  some  figure 
of  speech  or  euphemistic  plurase 
which  suggests  the  idea  in  less  repul- 
sive form.  In  ordinary  parlance  it  is 
by  no  means  unusual  for  a  person  in 
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in  y.  w.  4-) 
stating  his  wishes  or  giving  direc- 
tions concerning  what  shall  be  done 
in  the  event  of  his  death,  to  preface 
his  statement  with  the  expression, 
"If  anything  happens  to  me,'*  and  in 
such  case  no  one  misunderstands  or 
doubts  the  meaning  of  the  phrase. 
Words  of  this  general  character  have 
often  been  considered  by  the  courts^ 
and  held  sufilcient  to  indicate  a  tes- 
tamentary intent.  For  example: 
"According  to  my  present  intention^ 
should  anything  happen  to  me  before 
I  reach  my  friends  in  St.  Louis,  I 
wish  to  make  a  correct  disposal,"  etc. 
Ex  parte  Lindsay,  2  Bradf .  204.  "In 
case  of  any  fatal  accident  to  me,  be- 
ing about  to  travel  by  railway,  I 
hereby  leave,"  etc.  Dobson's  Goods, 
L.  R.  1  Prob.  &  Div.  88.  "I  intend 
starting  to-morrow  morning  to  Boze- 
man,  Montana.  .  .  .  Knowing  the 
uncertainty  and  risk  of  the  journey, 
...  I  hereby,"  etc.  Forquer^s 
Estate,  supra.  "I  request  that  in 
the  event  of  my  death  while  serving 
in  this  horrible  climate,  or  anything 
happening  to  me,"  etc,  Thome's 
Goods,  4  Swab.  &  T.  36.  "Being 
about  to  travel  a  considerable  dis- 
tance, and  knowing  the  uncertainty 
of  life,  think  it  advisable  to  make 
some  disposition  of  my  estate,"  etc. 
Tarver  v.  Tarver,  9  Pet.  174,  9  L. 
ed.  91.  "As  I  am  about  to  leave  home 
for  Bangor,  should  any  accident  take 
me  out  of  the  world,"  etc.  In 
Stuart's  Goods,  Ir.  L.  R.  21  Eq.  106. 
"I  am  going  on  a  journey,  and  may 
not  ever  return.  And  if  I  do  not,  this 
is  my  last  request,"  etc.  Eaton  v. 
Brown,  193  U.  S.  411,  48  L.  ed.  730, 
24  Sup.  Ct.  Rep.  487.  "If  any  acci- 
dent should  happen  to  me  that  I  die 
from  home,'*  etc.  Likefield  v.  Like- 
field,  82  Ky.  589,  56  Am.  Rep.  908. 
"If  it  should  please  Almighty  God  to 
call  me  suddenly  from  this  mortal 
life  and  during  my  absence  from 
home,**  etc.  Tylden's  Goods,  18  Jur. 
136.  See  also  Bradford  v.  Bradford, 
4  Ky.  L.  Rep.  947. 

In  each  of  these  illustrative  cases- 
it  was  held  not  only  that  the  instru- 
ment expressed  a  testamentary  in- 
tent, but  in  each  and  all  it  was  also 
hdd  that  the  reference  made  by  the 
testator  to  the  cause  which  pro- 
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Rioted  or  induced  the  making  of  the 
will  did  not  make  the  bequest  or  de- 
vise either  conditional  or  contingent 
upon  any  event  except  the  testator's 
death. 

We  are  satisfied  that  the  record 
discloses  no  reversible  error,  and  the 
judgment  of  the  District  Court  is 
affirmed. 

Ladd,  Ch.  J.,  and  Gajrnor  and  Stev- 
ens, JJ.,  concur. 


VOTX. 

The  question  as  to  when  a  will  is 

to  be  deemed  contingent  is  the  sab- 
ject  of  the  annotation  followine:  Walk- 
er V.  HiBBARD,  post,  846.  Specifically, 
as  to  the  effect  of  reference  in  a  will 
to  a  contemplated  journey,  and  to 
perils  or  accidents  incident  thereto^ 
see  subdivision  III.  a,  of  that  annota- 
tion. 


CHARLES  A.  J.  WALKER.  Admr..  etc.,  of  Mary  S.  Long,  Beceased.  et  aL, 

Appts., 

V. 

JULIA  HIBBARD  et  al. 

KentucJcy  Court  of  Appeals  — November  7,  1010* 

(185  Ky.  795,  215  S.  W.  800.) 

Will  —  contingent  —  what  constitutes. 

1.  A  will  is  contingent  which  is  so  phrased  as  clearly  to  show  that  it  was 
intended  to  take  effect  only  upon  the  happening  of  a  particular  evMrtk 
set  forth  in  the  paper  as  the  reason  for  writing  it 

iSee  note  on  this  question  beginning  on  page  846.] 

—  rale  of  ctmstniction. 

2.  If  there  is  reasonable  doubt  as 
to  whether  a  will  is  intended  to  be 
contingent  or  permanent,  the  doubt 
will  be  resolved  in  favor  of  the  per- 
manency. 

—  cimtingent  on  death  in  (q>enition. 

3.  A  will  in  fonn  of  a  letter  is  con- 
tingent which,  after  reciting  that  tes- 
tator is  about  to  go  to  a  hospital  for 
an  operation,  requests  the  addressee  to 
see  that,  if  anything  happens  to  the 


writer,  everything  he  owns  slyiH  f* 
to  a  named  person,  so  that  recovenr 
from  the  operation  will  nullify  the 
will. 

—  revocation  —  parol  reviral. 

4.  The  passing  of  the  emergency  up- 
on which  a  contingent  will  is  based  re- 
vokes the  will,  and  it  cannot  be  re- 
vived by  testator's  parol  statement 
tiiat  he  desires  it  to  control  the  dis- 
position of  his  property. 


Appeal  by  proponents  from  a  judgment  of  the  Common  Pleas  Division 
of  the  Circuit  Court  for  Kenyon  County,  refusing  probate  of  a  letter  pui> 
porting  to  be  the  last  will  and  testament  of  Mary  S.  Long,  deceased,  in  a 
proceeding  to  contest  the  validity  of  such  paper.  Ai^irmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  George  H.  Kattenhom  and    101;  Dougherty  v.  Dougherty,  4  Met 


Charles  A.  J.  Walker,  for  appellants : 

The  will  of  Mary  S.  Long  was  her 
last  will  and  testament,  and  not  con- 
tingent or  conditional. 

Eaton  V.  Brown,  198  U.  S.  411,  48  L. 
ed.  780,  24  Sup.  Ct.  Rep.  487;  Likefield 
V.  Likefield,  82  Ey.  589,  56  Am.  Rep. 
908;  Massie  v.  Griffin,  2  Met  (Ey.) 
364;  Maxwell  v.  Maxwell,  S  Met  (Ky.) 


(Ky.)  25;  Bradford  v.  Bradford,  4  Ky. 
L.  Rep.  947;  Alexander,  Wills,  1915,  i 
105;  Schouler,  Wills,  1915,  J§  285,  287; 
Jarman,  Wills,  1910,  §  40;  Page,  Wills, 
1901,  §§  62,  63;  Tarrer  v.  Tarver,  9  Pet 
174,  9  L.  ed.  91;  Forquer's  EsUte,  216 
Pa.  331,  66  Atl.  92,  8  Ann.  Cas.  1146; 
Damon  v.  Damon.  8  Allen,  192;  Thomp- 
son V.  Connor,  3  Bradf.  866;  Unrpher 
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V.  Brown,  159  Ind.  106,  62  N.  E.  276; 
KeUeher  t.  Kernan,  60  Bid.  440;  Red- 
head T.  Redhead,  83  Miss.  141,  85  So. 
761;  French  t.  French,  14  W.  Va.  458; 
Skipwith  V.  Cabell,  19  Gratt  758; 
Mayd's  Goods,  L.  R.  6  Prob.  Div.  17,  50 
L.  J.  Prob.  N.  S.  7,  29  Week.  Rep.  214, 
45  J.  P.  8;  Ex  parte  Lindsay,  2  Bradf. 
204;  Dobson's  Goods,  L.  R.  1  Prob.  ft 
Div.  88,  36  L.  J.  Prob.  N.  S.  54,  13  L. 
T.  N.  S.  758,  14  Week.  Rep.  408;  Mar- 
tin's Goods,  h.  R.  1  Prob.  ft  Div.  380, 
36  L.  J.  Prob.  N.  S.  116,  17  L.  T.  N.  S. 
32;  Halford  V.  Halford.  L.  R.  [1897] 
P.  36,  75  L.  T.  N.  S.  620,  66  L.  J.  Prob. 
N.  S.  29;  Thorne*8  Goods,  4  Swabey  ft 
T.  36.  34  L.  J.  Prob.  N.  S.  131,  11  Jur. 
N.  S.  569,  12  L.  T.  N.  S.  639;  Stuart's 
Goods,  Ir.  L.  R.  21  Eq.  105;  Spratfs 
Goods,  L.  R.  [1897]  P.  28,  66  L.  J.  Prob. 
N.  S.  26,  76.  li.  T.  N.  S.  518,  45  Week. 
Rep.  159;  Cody  v.  Gonly,  27  Gratt.  318; 
Burton  v.  CoUingwood,  4  Hagy.  EccL 
Rep.  176, 162  Euff.  Reprint,  1411;  BufF- 
inrton  V.  Thomas,  84  Miss.  157,  105 
Am.  St  Rep.  423,  36  So.  1039. 

The  construction  is  in  favor  of  the 
instrument. 

Alexander,  Wills,  §  105,  p.  123; 
Dykeman  v.  Jenkins,  179  Ind.  649,  101 
N.  Ef.  1013,  Ann.  Gas.  1916D,  1011. 

Messrs.  S.  D.  Rouse,  R.  C.  Simmow^ 
and  C  W.  Baker,  for  appellees : 

The  will  was  a  conditional  paper 
which  was  never  delivered  to  the  per- 
son for  whom  it  was  intended,  and  the 
condition  presenting  the  cause  for  it 
to  be  written  not  having  resulted,  the 
paper,  as  a  testamentary  document, 
became  void. 

Massie  v.  Griffin,  2  Met  (Ky.)  364; 
Maxwell  v.  Maxwell,  3  Met  (Ky.)  101 ; 
Dougherty  v.  Dougherty,  4  Met.  (Ky.) 
25;  Likefield  v.  Ukefield.  82  Ky.  589, 
56  Am.  Rep.  908;  Bradford  v.  Brad- 
ford, 4  Ky.  Ij.  Rep.  947;  Underhill, 
WiUs,  §  8;  Alexander,  Wills,  1917  ed. 
117;  Schouler,  Wills,  §  287;  Parsons 
V.  Lanoe,  1  Ambl.  557,  1  Ves.  Sr.  190, 
27  Eng.  Reprint,  358.  974,  1  Wils.  243, 
95  Eng.  Reprint,  597;  Sinclair  v.  Hone, 
€  Ves.  Jr.  608,  31  Eng.  Reprint,  1219 ; 
Porter's  CU>ods,  L.  R.  2  Prob.  &  Div.  22, 
89  L.  J.  Prob.  N.  S.  12,  21  L.  T.  N.  S. 
680,  18  Week.  Rep.  231;  Robinson's 
Goods,  L.  R.  2  Prob.  ft  Div,  171,  40 
L.  J.  Prob.  N.  S.  16,  23  L.  T.  N.  S.  397, 
19  Week.  Rep.  135;  Lindsay  v.  Lind- 
say, L.  R.  2  Prob.  &  Div.  459,  42  L.  J. 
Prob.  N.  S.  32,  27  L.  T.  N.  S.  322; 
Winn's  Goods,  2  Swabey  &  T.  147,  7 
Jur,  N.  S.  764,  4  L.  T.  N.  S.  655,  9  Week. 
Rep.  862;  Todd's  Will,  2  Watts  ft  S. 
11  A.L.R.— 68. 


WALKER  T.  HIBBARD. 

UBf  Ky.  7SS,  tlS  e.  W.  S09.) 
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146;  Wagner  v.  M'Donald,  2  Harr.  ft 
J.  846;  Robnett  v.  Ashlock,  49  Mo.  171; 
White's  Estate,  Myrick,  Prob.  Ct.  Rep. 
157;  Davis  v.  Davis,  107  Miss.  245,  65 
So.  241 ;  Dougherty  v.  Holscheider,  40 
Tex.  Civ.  App.  31,  88  S.  W.  1113. 

There  was  want  of  mental  capacity 
on  the  part  of  testatrix,  and  undue  in- 
fluence, exercised  by  the  beneficiary. 

Porschet  v.  Porschet,  82  Ky.  93,  56 
Am.  Rep.  880;  McClure  v.  McClure, 
86  Tenn.  173,  6  S.  W.  44;  Arnault  v. 
Arnault,  52  N.  J.  Eq.  801,  31  Atl.  606; 
Snyder  v.  Erwin,  229  Pa.  644,  140  Am. 
St.  Rep.  737,  79  Atl.  124;  Dean  v.  Neg- 
ley,  41  Pa.  312, 80  Am.  Dec.  620;  Page, 
Wills,  §  411. 

Messrs.  Thome  Baker  and  MaTtin  J. 
&ovn  also  for  appellees. 

CarroU,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  following  paper  was  probated 
in  the  Kenton  county  court  as  the 
last  will  of  Mame  S.  Long,  who  died 
in  December,  1917,  but  on  appeal  to 
the  circuit  court,  the  law  and  facts 
being  submitted  by  consent  of  par- 
ties to  the  judge,  the  decision  of  the 
county  court  was  set  aside,  and  the 
paper  rejected  as  a  will : 

June  8th,  1917. 
Dear  Aunt  Mintie: — On  Sunday 
evening  I  go  to  St.  Elizabeth's  Hos- 
pital to  have  a  slight  operation.  I 
do  not  anticipate  any  trouble,  but 
one  never  knows.  If  anything 
should  happen  to  me,  I  want  you 
please  to  do  this  for  me.  See  that 
everything  I  have  in  the  world  goes 
to  George  B.  Gomeraall.  He  is  dear- 
er to  me  than  anything  in  this  world, 
and  he  deserves  it.  You  may  think 
this  is  too  much,  but  I  don't  believe 
you  will,  and  it  is  my  wish.  If  there 
is  anything  around  the  house  you 
want,  of  course  it  is  yours.  The 
sideboard  belongs  to  Sam  Long. 
You  have  been  far  better  to  me  than 
I  deserve,  and  I  love  you  better  than 
you  will  ever  know. 

With  very  much  love, 
Mame  S.  Long. 

Mxme  S.  hong,  the  writer  of  this 
letter,  was  a  childless  widow,  having 
been  divorced  from  her  husband, 
Sam  Long,  in  1904.  At  the  time  of 
her  death  in  December,  1917,  she 
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was  about  forty-six  years  old,  and 
George  B.  Gomersall,  the  beneficiary 
in  the  paper,  was  an  unmarried  man 
about  thirty-three  years  of  age. 
Shortly  after  the  death  of  Mrs.  Long 
this  paper  was  offered  for  probate 
by  Gomersall  in  the  Kenton  county 
court,  and  its  probate  contested  by 
the  undes,  aunts,  nieces,  and 
nephews  of  Mrs.  Long,  who  were  her 
nearest  of  kin,  and  the  persons  to 
whom  her  estate,  which  amounted  in 
valu€  to  about  $60,000,  would  have 
passed  under  the  Statute  of  Descent 
and  Distribution  if  she  had  died  in- 
testate. 

The  validity  of  the  paper  was  con- 
tested upon  the  grounds  that  Mrs. 
Long  was  wanting  in  testamentary 
capacity ;  that  its  execution  was  pro- 
cured by  the  undue  influence  of 
GomersTall ;  that  the  paper  was  a  con- 
tingent will,  and  void  as  a  final  tes- 
tamentary disposition  because  the 
contingency  upon  which  it  was  to 
become  effective  never  happened. 

It  is  upon  this  last-nam«i  ground  ' 
that  the  paper  was  rejected  and  its 
probate  refused  by  the  circuit  judge 
who  heard  and  disposed  of  the  case. 

It  is  conceded  that  Mrs.  Long  com- 
pletely recovered  from  the  operation 
to  which  she  was  about  to  mibmit 
when  the  paper  was  written,  and 
died,  some  six  months  later  from  a 
cause  entirely  indep^dent  of,  and 
having  no  connection  with,  the 
operation  itself,  or  the  ailment  to  re- 
lieve which  it  was  performed.  And 
there  beirifirno  dispute  about  this,  we 
.will  pass  without  comment  the  is- 
sues as  to  testamentary  capacity  and 
undue  influence,  although  there  was 
evidence  to  support  both,  and  rest 
our  decision  on  the  determination  of 
the  question  whether  the  paper  in 
controversy  is  what  is  known  in  the 
law  as  a  contingent  will,  because,  if 
it  comes  fairly  within  that  class  of 
testamentary  paper  described  as  a 
contingent  will,  it  never  became  ef- 
fective as  her  last  will. 

But  before  coming  to  the  discus- 
sion of  this  controlling  feature  of 
the  case  it  will  be  appropriate  to 
briefly  set  forth  such  facts  and  cir- 
cumstances appearing  in  the  record 
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as  serve  to  illustrate  the  surronnd- 

ings  of  Mrs.  Long,  at  the  time  and 
before  she  wrote  the  letter,  and 
throw  light  on  her  intention  in  doing 
BO,  as  well  as  her  relations  with 
Gomersall,  the  proposed  beneficiary 
of  her  bounty,  so  that  a  better  under- 
standing may  be  had  of  the  situation 
of  the  parties,  and  the  effect,  if  any, 
that  should  be  given  to  her  acts  and 
declarations  at  the  time  the  letter 
was  delivered  by  her  to  Gomersall. 

Mrs.  Long,  some  ten  years  before 
her  death,  acquired  the  habit  of 
drinking  to  excess  intoxicating 
liquors,  and  from  that  time  until  her 
death  in  December,  1917,  she  was 
frequently  under  the  influence  of 
liquor,  and  was  often  found  in  a  con- 
dition of  helpless  intoxication.  And 
there  is  abundant  evidence  by  a 
number  of  physicians  who  treated 
her  for  this  habit  at  different  times 
from  1908  until  her  death,  as  well  as 
by  other  friends  and  acquaintances, 
that  when  laboring  under  the  effects 
of  intoxicating  liquor,  as  she^fre-' 
quently  was,  she  was  utterly  inca- 
pable of  transacting  any  business  af- 
fairs, and  her  c<Aiduct  was  totally 
destitute  of  the  delicacy  and  refine- 
ment that  characterized  it  when  she 
was  free  from  the  influence  of 
strong  drink. 

She  had  many  relatives,  among 
them  a  Mrs.  Mary  Shinkle,  her  aunt, 
and  who  was  the  "Aunt  Mintie"  to 
whom  the  letter  was  addressed,  who 
lived  in  or  near  Covington;  but  the 
relations  between  Mrs.  Long  and  her 
kindred  had  become  somewhat  es- 
tranged on  account  of  her  dissipated 
habits,  that  subjected  them  to  much 
embarrassment  and  distress,  al- 
though they  continued,  as  best  they 
could  under  the  circumstances,  to  ex- 
ercise a  kindly  and  watchful  care 
over  her,  and  especiaDy  did  her 
aiunt,  Mrs.  Mary  Shinkle,  to  whom  it 
appears  Mrs.  Long  was  deeply  at- 
tached, continually  do  everything  in 
her  power  to  correct  the  unfortunate 
habit  of  her  niece,  and  save  her  from 
the  painful  notoriety  that  her  con- 
duct produced. 

It  also  appears  that  Mrs.  Long 
met  Gomersall  for  the  first  time  in 


Digitized  by  Google 


WALKER  V.  HIBBARD. 

{185  Ky.  79S,  tlB  S.  W.  800.) 


836 


September,  1916,  at  the  house  of  a 
mutual  friend  in  the  city  of  New 
YoriE,  whom  they  were  both  visitins:, 
but  was  only  in  his  company  on  this 
occasion  for  a  very  short  while. 
Soon  after  this  she  returned  to  her 
home  in  Covington,  and  about  a 
month  afterwards  Gomersall»  whose 
residence  was  in  Cincinnati,  Ohio, 
called  her  over  the  telephone  to  in- 
quire after  her  health,  being  influ- 
enced, as  he  says,  to  make  this  in- 
quiry, by  the  fact  that  during  their 
brief  meeting  in  New  York  Mrs. 
Long  was  suddenly  taken  so  ill  as  to 
make  it  necessary  that  she  should  be 
removed  from  the  hotel  dining  room 
where  the  Phelps's,.  Gomersall,  and 
Mrs.  Long  had  gone  to  take  dinner, 
to  the  home  of  the  Phelps's  or  her 
hotel.  Soon  following  this  inquiry, 
as  a  result  of  the  conversation  over 
the  tdephone,  he  visited  her  at  her 
apartments  in  Covington,  and  there- 
^ter,  and  until  just  before  her 
death,  met  her  prolmbly  two  or  three 
times  a  week,  frequently  taking  her 
to  theaters,  dinners,  picture  shows, 
races,  and  other  places  of  entertain- 
ment. 

During  this  time  Gomersall  saw 
or  had  many  opportunities  of  seeing 
her  under  the  influence  of  strong 
drink,  and  on  several  occasions  drank 
with  her  intoxicating  liquor,  thus 
becoming  thoroughly  apprised  of  her 
unfortunate  habit.  It  fiurther  ap- 
pears that  in  April,  1917,  they  en- 
tered into  an  engagement  to  marry, 
upon  the  condition,  imposed  by  Gom- 
ersall, that  BIra.  Long  should  be  able 
to  alMitain  from  the  use  of  intoxi- 
cating liquors  for  a  period  of  as 
much  as  six  months.  It  is  also  made 
clear  by  numerous  letters  written  by 
her  to  Gomersall  that  Mrs.  Long 
became  desperately  infal^ted  with 
him,  and  was  willing  to  many  him 
at  any  time,  but  this  event  was  post- 
poned from  time  to  time,  presum- 
ably on  account  of  her  inability  to 
refrain  from  the  use  of  intoxicating 
liquor  for  the  period  required  by 
Gomersall  as  the  condition  precedent 
to  their  marriage. 

On  June  10th  Mrs.  liong  vra,a 
taken  to  the  hospital,  where  the 


operation  referred  to  in  the  letter 
was  performed,  and  she  left  the  hos- 
pital on  June  21st,  fully  recovered 
from  the  operation  and  its  effects. 

It  further  appears  that  the  paper 
in  question,  written  by  her  on  June 
8th,  was  retained  by  her  at  her 
apartment  in  Covington,  and  deliv- 
ered by  her  to  Gomersall  on  June 
24th,  just  a  few  days  after  her  re- 
turn from  the  hospital. 

When  this  paper  was  delivered  to 
him  no  persons  were  present  except 
Mrs.  Long  and  Gomersall;  and,  as 
he  was  the  only  witness  who 
could  or  did  testify  as  to  what  oc- 
curred on  that  occasion,  we  will  look 
to  his  evidence  for  an  account  of 
what  was  said  and  done: 

Q.  What,  if  any,  statement,  did 
she  make  at  the  time  of  the  detivery 
of  that  paper  to  you  ? 

A.  She  gave  me  this  paper  to 
read ;  I  read  it,  and  handed  it  back  to 
her.  She  said,  "This  is  my  will;  yon 
keep  it,"  which  I  did.  .  .  . 

Q.  Look  at  the  entire  paper,  in- 
cluding the  signature;  wiO  ask  yon 
in  whose  handwriting  the  entire  pa- 
per, including  the  signature,  is? 

A.  In  the  handwriting  of  Mrs> 
Mary  S.  Long. 

Q.  In  whose  handwriting  is  the 
envelop? 

A.  Mrs.  Mary  S.  Long.  .  .  . 

Q.  Mr.  Gomersall,  where  were  you 
when  Mrs.  Long  gave  you  that 
paper? 

A.  I  was  leaving  her  home, 

Q.  How  happened  Mrs.  Long  to 
give  you  that  paper? 

A.  We  were  discussing  her  return 
from  the  hospital;  I  had  remarked 
how  happy  I  was  to  have  her  back 
again.  She  commented  on  that, 
said,  "To  show  you  what  I  have  don^ 
for  you,  I  want  you  to  read  this.'' 
She  left  and  went  in  the  other  room, 
and  came  back  with  that  paper. 

Q.  How  long  before  this  was  it 
that  she  went  to  the  hospital? 

A.  On  June  10th;  returned  about 
June  21st. 

Q.  Gave  you  this  paper  about 
June  24th? 

A.  Yes,  sir. 
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Q.  She  returned  cured,  did  she? 
A.  Yes,  sir. 

Q.  Was  that  letter  in  the  envelop 
when  she  brought  it  from  her  bed- 
room? 

A.  She  opened  the  envelop  and 
took  out  the  letter  and  handed  it  to 
me  to  read. 

Q.  You  mean  she  broke  the  seal 
of  the  envelop? 

A.  She  did;  yes,  sir. 

Q.  Now,  I  would  like  you  to  give 
her  exact  words  when  she  gave  you 
that  paper? 

A.  After  our  conversation  closed 
about  her  coming  from  the  hospital, 
she  says,  "I  will  show  you  what  1 
did  for  you."  She  went  to  the  other 
room,  and  came  back  and  handed  me 
the  letter  opened.  I  read  it.  I  then 
handed  it  back  to  her,  I  told  her  I 
was  much  beside  myself  when  I  read 
of  that.  I  said  that  was  very  sweet 
and  lovely.  I  handed  it  back  to  her. 
She  says:  "No;  that's  my  will;  I 
want  you  to  keep  it;  it  n-.riy  i>rove 
valuable  to  you  later  on." 

Q.  Now,  Mr.  Gomersall,  did  you 
ever  deliver  that  letter  to  Mrs.  Shin- 
kle? 

A.  I  did  not. 

Q.  What  did  you  do  with  it? 
'   A.  Took  it  home,  and  placed  it 
among  my  effects. 

Q.  Did  you  ever  tell  Mrs.  Shinkle 
that  you  had  the  letter  ? 

A.  I  never  had  met  Mrs.  Shinkle; 
never  knew  her. 

Coming  now  to  the  law  of  the 
case,  we  find  that  many  opinions  on 
the  subject  of  contingent  wills  have 
been  written,  but  we  will  only  refer 
to  what  we  conceive  to  be  the  lead- 
ing cases  on  both  sides  of  the  ques- 
tion. 

Taking  up  first  the  cases  relied  on 
by  counsel  for  Gomersall,  the  earliest 
Kentucky  case  is  Massie  v.  Griffin,  2 
Met.  364.  In  that  case,  Massie,  a 
resident  of  Anderson  county,  Ken- 
tucky, made  a  visit  to  the  state  of 
Missouri  in  August,  1850,  and  while 
there  he  wrote  and  delivered  to  one 
Allen  the  following  paper:  "It  is 
my  wish  that  all  the  notes  and  ac- 
counts found  among  my  papers  <vs.) 
my  brothers,  should  be  destroyed  or 
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handed  over  to  them.  Should  I 
never  return.  I  also  desire  that  each 
of  them  should  have  $200  in  addi- 
tion, and  the  remainder  of  my  prop- 
erty divided  equally  between  the 
heirs  of  Thomas  and  John  M.  Wassie, 
at  their  respective  ages  of  eighteen 
— should  it  be  deemed  judicious  to 
do  so."  The  remainder  of  the  paper 
is  the  expression  of  two  wishes: 
First,  that  a  Mr.  Bright  should  have 
every  indulgence  on  the  amount  due 
for  a  farm ;  second,  that  Mr.  J.  B.  Al- 
len and  Dr.  Wm.  H.  Lee  would  attend 
to  his  affairs.  After  this  he  re- 
turned to  his  Kentucky  residence, 
and  in  1853  went  to  Missouri  agdin 
for  a  short  visit,  and  again  returned 
to  Kentucky,  going  back  to  Missouri 
in  1855,  and  died  in  Kentucky  as  he 
was  returning  home  from  this  trip. 
After  his  death  this  paper,  which 
was  found  among  his  papers,  was  of- 
fered for  probate  in  the  Anderson 
county  court,  and  its  probate  re- 
sisted  upon  the  ground  that  it  was  a 
contingent  will,  executed  for  a  tem- 
porary purpose,  and  was  to  become  a 
permanent  disposition  of  his  estate 
only  on  the  contingency  that  Massie 
never  returned  to  his  home  in  Ken- 
tucky after  the  paper  was  written. 
It  will  be  observed  that  the  words 
"should  I  never  return,"  which  are 
the  only  expressions  tending  to  es- 
tablish the  contingent  character  of 
the  paper,  are  to  be  found  about  the 
middle  of  it,  and  following  the  dis- 
position the  testator  wiehed  should 
be  n^ade  of  certain  notes  and  ac- 
counts he  held  against  his  brothers ; 
that  in  a  subsequent  paragraph  of 
the  will  he  disposed  of  other  parts  of 
his  estate,  and  the  court  ruled  it  was 
not  a  contingent  will  because  the 
only  words  it  contained  indicating  its 
contingent  nature  were  not  appli- 
cable to  the  whole  writing,  but  only 
to  a  part  of  it. 

That  it  was  held  not  to  be  contin- 
gent for  this  reason  only  is  made 
plain  by  what  is  said  in  the  case  of 
Maxwell  v.  Maxwell,  3  Met.  (Ky.) 
101.  The  Maxwell  opinion  was  writ- 
ten by  the  same  judge  who  wrote 
the  Massie  opinion,  and  shortly 
afterwards,  and  both  cases  were  con- 
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aidered  by  a  court  composed  of  the 
same  members.  In  the  Maxwell 
Case  the  court,  in  speaking  of  the 
Massie  Case,  said:  "The  writinfir  in 
this  case  is  unlike  that  which  was 
established  as  the  will  of  Massie,  in 
the  case  of  Massie  v.  Griffin,  decided 
at  the  summer  term,  1859,  of  this 
court.  ...  In  that  case  it  was  de- 
cided that  the  condition  was  limited 
to  a  single  provision  of  the  will,  and 
was  not  ap^icable  to  the  entire  writ- 
ing, and  it  was  not,  therefore,  a  con- 
tingent will.  But  here  that  portion 
of  the  writing,  claimed  to  be  a  testa- 
mentary instrument,  is  made  in  such 
terms  as  to  render  it  totally  depend- 
ent on  a  contingency,  whether  it 
shall  ever  become  a  will.  The  con- 
tingency applies  to  the  entire  dispo- 
sition. The  two  cases  are,  therefore, 
not  analogous." 

It  is  therefore  apparent  that  the 
Massie  Case  is  not  entitled  to  any 
weight  in  the  disposition  of  the  case 
we  have,  as  here  the  contingency  ap- 
plies to  the  entire  letter  and  every- 
thing that  was  said  in  it. 

Another  case  relied  on  is  Likefleld 
V.  Likefield,  82  Ky.  589,  56  Am.  Rep. 
908.  In  that  case,  Likefleld,  in  Janu- 
ary, 1859,  wrote  the  following 
paper: 

If  any  accident  should  happen  to 
me  that  I  die  from  home,  my  wife, 
Julia  A.  Likefield,  shall  have  every- 
thing I  possess,  the  house  and  lots 
and  the  money  that  is  due  to  me,  and 
for  her  to  hold  it  as  her  own. 

Wm.  A.  Likefield. 

He  died  at  his  home  in  March, 
1881,  leaving  surviving  his  wife. 
The  probate  of  this  paper,  which  was 
found  in  his  possession  after  his 
death,  was  contested  upon  the 
ground  that  it  was  a  contingent  will, 
intended  only  to  be  eifective  in  the 
event  the  testator  should  die  away 
from  home.  But  the  court,  in  hold- 
ing it  not  to  be  a  contingent  instru- 
ment, said :  "The  rule  is  that  courts 
will  not  incline  to  regard  a  will  as 
conditional  if  it  can  be  reasonably 
held  that  the  maker  was  simply  ex- 
pressing his  inducement  to  make  it, 
however  inaccurate  the  language 
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may  be  for  that  purpose,  if  strictly 
construed;  and,  unless  the  words 
clearly  show  that  it  was  intended 
to  be  temporary  or  contingent,  it  will 
be  upheld.  In  this  instance,  if  the 
testator,  by  the  words  he  used,  re- 
ferred to  the  possibility  of  his  acci- 
dentally dying  from  home  as  a  rea- 
son for  making  the  will,  then  it  must 
be  maintained ;  but  if  he  intended  by 
them  to  show  that  he  was  then  mak- 
ing only  a  temporary  or  conditional 
disposition  of  his  property,  it  must 
fail,  because  the  event  named  never 
happened." 

In  pointing  out  the  distinction  be- 
tween this  case  and  other  cases  re- 
ferred to  in  the  opinion  holding  that 
wills  written  to  meet  a  particular 
condition  were  contingent  wills,  the 
court  said: 

"It  will  be  noticed  in  all  the  above 
cases,  and  in  others  not  now  at  hand 
where  the  will  has  been  held  to  be 
conditional,  that  a  specific  contin- 
gency is  named,  and  is  either  con- 
fined to  a  time  certain  or  a  particular 
event. 

'Tn  this  respect  they  are  clearly 
distinguishable  from  Uie  case  now 
presented.  The  will  in  this  instance 
fixes  no  limit  or  time,  as  during  a 
particular  journey,  or  for  a  par- 
ticular length  of  time.  No  spe- 
cific time  or  particular  event  is 
named.  It  refers  to  no  particular 
es^ected'  calamity,  and  the  words 
are  general  in  their  character;  and 
this  foct  leads  to  the  conclusion  that 
the  testator,  who  was  evidently  not 
an  educated  man  or  an  adept  in 
writing  such  instruments, .  did  not 
intend  the  disposition  of  his  estate 
to  depend  upon  whether  he  died  at  or 
away  from  his  home.  .  .  . 

"It  is  shown  in  this  case  that  the 
testator  carefully  preserved  the 
paper  in  contest;  that  he  examined 
it  the  year  prior  to  his  death ;  and, 
while  these  facts  cannot  constitute 
a  statutory  republication  of  it,  yet 
they  iliaalarate  the  intention  of  the 
maker  of  the  instrument,  as  they 
tend  to  show  that  he  believed  he  had 
disposed  of  his  property  by  it;  and, 
while  the  word  *if'  is  an  apt  one  to 
express  a  condition,  yet  the  language 
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used  is  so  genei^l  in  its  character 
that  it  shows  the  testator  intended  it 
as  words  of  indacement  to  the  mak- 
ing of  the  will  only,  and  not  that  the 
disposition  of  his  property  should  de- 
pend merely  upon  the  place  of  his 
death." 

It  will  be  noticed  that  the  court 
was  careful  to  say  that  no  particular 
event  was  named  as  the  reason  for 
writing  the  will;  that  it  referred  to 
no  specific  expected  calamity;  and 
that,  in  distinguishing  it  from  other 
cases  holding  wills  to  be  contingent, 
the  court  said  that  in  those  cases  a 
specific  contingency  was  named,  and 
ttie  will  confined  to  a  time  certain  or 
a  particular  event.  That  case  is 
therefore  clearly  distinguishable 
from  this  one,  and  the  opinion  also 
makes  it  plain  that  it  was  not  the 
purpose  of  the  court  to  depart  from 
the  rule  that  a  will  would  be  held 
contingent  when  it  appeared  to  have 
been  written  only  to  meet  a  particu- 
lar event. 

Bradford  v.  Bradford,  4  Ky.  L. 
Rep.  947,  is  another  case  in  which  a 
will  sought  by  the  contestants  to  be 
given  a  contingent  effect  was  held 
not  to  be  a  contingent  will.  In  that 
case  the  will  read:  "Being  in  the 
full  possession  of  all  my  mental 
faculties,  but  in  feeble  health,  and 
about  to  start  upon  a  long  journey, 
and  subject  to  the  common  casualties 
of  others,  I  deem  it  prudent  to  pro- 
vide for  the  disposition  of  my  prop- 
erty in  case  I  should  not  return." 

Then  follows  the  unconditional 
disposition  of  his  property.  And  the 
court  said: 

"It  is  contended  that  the  words, 
'in  case  I  should  not  return,'  ren- 
dered the  instrument  contingent, 
and,  as  he  took  the  journey  and 
returned  without  casualty,  it  is 
void  and  inoperative  as  a  testamen- 
tary paper.  Those  words  do  not  con- 
stitute a  condition  upon  which  the 
will  is  dependent. 

"In  connection  with  the  other 
words  quoted,  they  simply  set  forth 
the  circumstances  which  induced  him 
to  make  his  will  before  his  depar- 
ture, for  fear  he  might  never  return. 
The  supposed  condition  is  alone  con- 
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nected  with  the  motive  and  reasons 
for  the  prudence  he  deemed  it  his 
duty  to  exercise,  and  it  is  evident  he 
did  not  intend  to  say,  *In  the  event 
I  do  not  return,  then  I  make  the  fol- 
lowing disposition  of  my  property, 
or  wish  it  disposed  of  in  a  particular 
mode,'  but  that  he  had  doubts  of  his 
return,  which  arose  from  his  physi- 
cal condition,  the  long  journey  he  was 
about  to  take,  and  the  casualties 
which  so  often  occur  to  travelers, 
and  for  these  reasons  he  absolutely 
disposed  of  the  whole  of  his  estate 
without  any  conditions  whatever." 

In  that  case  it  will  be  observed 
that  no  particular  event  or  spedfic 
contingency  was  assigned  as  a  rea- 
son for  making  the  will.  The  rea- 
sons why  it  was  written  are  general 
in  their  nature,  and  such  as  are 
often  found  in  statements  at  the  be- 
ginning of  wills,  setting  forth  why 
the  testator  deemed  it  prudent  to 
make  a  disposition  of  his  estate. 
Lacking  as  this  will  was  in  the  dis- 
tinguishing features  generally  re- 
garded as  essential  to  constitute  a 
contingent  will,  it  is  not  authority 
against  the  construction  we  will  give 
to  the  will  now  before  us. 

Forquer's  Estate,  216  Pa.  331,  66 
Atl.  92,  8  Ann.  Cas.  1146,  is  another 
case  in  which  a  will  was  held  not  to 
be  contingent.  The  will  there  in 
question  was  written  by  Forqner,  in 
November,  1882,  at  his  home  in  But- 
ler, Pennsylvania.  It  read:  "I  in- 
tend starting  to-morrow  morning  to 
Bozeman,  Montana,  to  see  my  broth- 
er Joseph.  ICnowing  the  uncertainty 
and  risk  of  the  journey,  know  aU 
persons  that  I  do  hereby  will  and  be- 
queath all  my  personal  property  to 
my  wife,  Martha  M.  Forquer.  And  I 
do  hereby  devise  my  real  estate  to 
said  Martha  M.  Forquer.  .  .  . 
And  should  anything  befall  me  while 
away,  or  that  I  should  die,  then  in 
that  event  all  my  estate,  money, 
notes,  property  of  every  nature  and 
description,  both  real  and  personal, 
are  hereby  assigned,  conveyed,  and 
set  over  to  my  wife  for  her  sole  bene- 
fit." 

It  further  appears  from  the  opin- 
ion that  Forquer,  after  writing  the 
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will,  delivered  it  to  his  wife,  who  r&> 
tained  it  until  his  death.  After  his 
death  the  paper  was  offered  for  pro- 
bate, and  its  probate  contested  on 
the  ground  that  it  was  a  contingent 
will,  intended  only  to  be  operative  if 
Forquer  died  away  from  home  on  the 
trip  he  was  about  to  take.  In  hold- 
ing  that  the  will  was  not  contingent 
the  court  said :  "In  the  case  before 
us  the  language  expressive  of  the 
contingency  is,  'and  should  anything 
befall  me  while  away,  or  that  I 
should  die,'  etc.  The  expression, 
'should  anything  befall  me  while 
away,'  standing  alone,  is  clearly  con- 
tingent. It  evidently  refers  to  the 
possible  death  of  the  testator  while 
away,  as  no  other  event  could  befall 
him  which  would  give  effect  to  the 
dispofiition  of  his  estate  which  he 
was  then  making.  The  testator 
would  have  expressed  the  same 
thought  had  he  said,  'and  should 
death  overtake  me  while  away.'  It 
clearly  refers  to  his  possible  death 
while  on  his  journey.  We  may  well 
suppose  that  the  testator,  by  the  dis- 
junctive expression  which  follows, 
'or  that  I  should  die/  meant  to  add 
something  to  what  he  had  already 
said.  He  had  already  provided 
for  the  contingency  of  death  while 
on  the  journey.  We  may  assume 
that  he  meant  to  add  something  by 
the  use  of  the  language  which  fol- 
lowed, and,  if  so,  that  he  meant  to 
make  provision  against  the  event 
of  his  death  whenever  it  might 
occur.  By  the  use  of  the  disjunc- 
tive *or,'  the  provision  which  follows 
excludes  the  thought  that  imme- 
diatdy  preceded,  and  has,  we  think, 
l^e  same  force  and  meanings  as 
if  it  stood  alone.  To  give  it  the 
meaning  contended  for  by  the  ap- 
pellants, we  would  have  to  interpo- 
late the  qualifying  expression,  'while 
away,*  used  in  the  preceding  clause. 
But  what  warrant  have  we  for  doing 
this  in  order  to  give  to  the  instru- 
ment a  contingent  character,  which, 
if  it  exist,  must  clearly  arise  out  of 
the  writing  as  it  stands?  In  other 
words,  we  conclude:  (1)  That  it 
does  not  clearly  appear  from  the  will 
itself  that  its  operation  was  intended 


to  be  contingent;  and  (2)  that  it  can, 
by  reasonable  interpretation  of  its 
language,  be  construed  to  be  absolute 
rather  than  contingent,  and  in  either 
event,  under  the  authorities,  it  is  en- 
titled to  probate." 

This  case  merely  follows  the  gen- 
eral rule  that  where  the  reasons  as- 
signed for  writing  the  will  are  gen- 
eral in  their  nature,  and  it  does  not 
clearly  appear  that  it  was  intended 
to  be  operative  only  during  a 
certain  period  or  until  a  particular 
emergency  had  passed,  it  will  be  a 
permanent  and  not  a  contingent  will. 
In  this  controlling  feature  it  is  easily 
distinguishable  from  the  paper  be- 
fore us  in  this  case. 

Another  case  strongly  relied  on  by 
the  propounders  is  Eaton  v.  Brown; 
193  U.  S.  411,  48  L.  ed.  730.  24  Sup. 
Ct  Rep.  487.  In  that  case,  the  will 
which  was  held  not  to  be  contingent, 
read: 

I  am  going  on  a  Journey  and  may 
not  ever  return.  And  if  I  do  not, 
this  is  my  last  request.  The  Mort- 
gage on  the  King  House,  wich  is  in 
the  possession  of  Mr.  H.  H.  Brown 
to  go  to  the  Methodist  Church. at 
Bloomingburgh.  All  the  rest  of  my 
properday  both  real  and  personal  to 
My  adopted  Son  L.  B.  Eaton  of  the 
Life  Saving  Service,  Treasury  De- 
partment, Washington,  D.  C.  All  I 
have  is  my  one  hard  earnings  and 
I  propose  to  leave  it  to  whome  I 
please.  Caroline  HoUey. 

The  writer  returned  safely  from 
her  journey  and  died  about  six 
months  afterwards.  In  the  course 
of  the  opinion  the  courts  after  say- 
ing, "Courts  do  not  incline  to  regard 
a  will  as  conditional  where  it  can  be 
reasonably  held  that  the  testator 
was  merely  expressing  his  induce- 
ment to  make  it,  however  inaccurate 
his  use  of  language  might  be,  if 
strictly  construed,"  proceeded  to  an- 
alyze the  will  and  the  circumstances 
surrounding  the  testator  at  the  time 
it  was  written,  and  then  said :  "If 
her  failure  to  return  from  the  jour- 
ney had  been  the  condition  of  her 
bounty,  an  hypothesis  which  is  to 
^e  last  degree  improbable  in  the  ab- 
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sence  of  explanation,  it  is  not  to  be 
believed  that  when  she  came  to  ex- 
plain her  will  she  would  not  have  ex- 
plained it  with  reference  to  the  ex- 
traordinary contingency  upon  which 
she  made  it  depend,  instead  of  going 
on  to  give  a  reason  which,  on  the 
face  of  it,  has  reference  to  an  uncon- 
ditional gift." 

This  case  is  but  one  among  many 
illustrating  the  narrow  line  that  sep- 
arates contingent  and  permanent 
wills,  thus  often  making  it  difficult 
for  courts  to  determine  in  which 
class  the  paper  before  them  should 
fall,  and  emphasizes  what  the  court 
said  in  this  case  that  "each  case 
must  stand  so  much  on  its  own  cir- 
cumstances and  words.*'  It  is  per- 
haps the  strongest  case  relied  on  by 
counsel  for  Gomersall,  but  it  may, 
we  think,  be  distinguished  from  the 
one  before  us  upon  the  ground  that 
in  this  letter  Mrs.  Long  expressed,  as 
plainly  as  language  could  make  it, 
that  she  was  only  writing  the  letter 
to  meet  a  single  emergency  imme. 
diately  at  hand,  while  in  the  Eaton 
Case  it  appears  from  the  will  that  it 
wag  written  in  anticipation  of  a  jour- 
ney she  was  about  to  take  to  a  dis- 
tant state,  and  to  provide  against 
death  that  might  happen  from  any 
cause  while  on  that  journey.  In 
other  words,  it  was  written  to  pro- 
vide against  the  general  probability 
of  death,  and  not  to  provide  against 
a  single  specific  and  near-at-hand 
event  that  might  result  in  death; 
and  we  cannot  give  it  the  controlling 
effect  claimed  for  it  by  counsel. 

Other  cases  relied  on  by  counsel 
for  Gomersall  are:  Kelleher  v.  Ker- 
nan,  60  Md.  440 ;  Skipwith  v.  Cabell, 
19  Gratt  768;  Redhead  v.  Redhead, 
83  Miss.  141,  35  So.  761 ;  French  v. 
French,  14  W.  Va.  458;  Cody  v. 
Conly,  27  Gratt.  313.  But  as  the 
ones  we  have  quoted  from  fully  illus- 
trate the  trend  of  the  cases  support- 
ing the  view  insisted  on  by  counsel, 
we  need  not  extend  this  opinion  with 
excerpts  from  these. 

On  the  other  side  of  this  question 
the  leading  Kentucky  case  is  Max- 
well v.  Maxwell,  3  Met.  (Ky.)  101. 
In  that  case  Maxwell,  a  resident  of 
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Kentucky,  was  on  his  way  home 
from  a  trip  to  the  South,  when  the 
steamboat  on  which  he  was  a  passen- 
ger was  lost  in  the  Mississippi  river. 
Maxwell,  having  escaped  this  dan- 
ger, made  his  way  to  Memphis, 
Tennessee,  and  while  there  wrote  his 
wife -in  January,  1867,  this  letter: 
'^e  ice  is  still  ronning  v^y  bad  in 
the  river.  I  can't  say  when  I  will  be 
able  to  get  off  from  here,  but  I  hope 
scon,  as  the  weather  seems  to  be 
moderating.  The  river  is  very  low, 
navigation  is  very  dangerous— so 
much  so,  I  feel  that  I  should  protect 
you  in  any  emergency.  I  would  not 
have  had  you  with  me  for  the  world. 
If  I  never  get  back  home,  I  leave  yoa 
everything  I  have  in  the  world.  The 
property  I  got  by  my  first  wife,  I 
wish  you  to  return  everything  to  her 
father." 

The  letter  in  due  course  of  mail 
was  received  by  his  wife,  and  short- 
ly afterwards  Maxwell  returned  to 
his  home  in  Kentucky,  and  lived 
there  until  his  death  in  1868.  After 
his  death  the  letter  was  offered  by 
his  widow  for  probate,  and  contested 
upon  the  ground  that  it  was  a  con- 
tingent will,  intended  only  to  be 
effective  if  Maxwell  never  reached 
home.  The  court  in  the  course  ot 
the  opinion,  holding  that  the  paper 
was  a  contingent  will,  said : 

"Obviously  the  first  duty  of  the 
court  is  to  ascertain  the  real  nature 
of  the  writing  which  is  offered  as  the 
will.  Is  it  an  absolute  and  uncondi- 
tional disposition  of  the  estate  of  the 
write/,  or  is  it  what  is  commonly 
denominated  a  contingent  willj  or, 
to  speak  with  more  exact  piopnet?, 
is  it  such  a  writing  as  may  or  may 
not  eventually  take  place  as  a  will, 
dependent  upon  the  happening  or 
not  happening  of  a  certain  event? 

"The  question  is,  Did  Maxwell, 
when  he  wrote  the  letter  to  his  wife, 
intend  to,  and  did  he  actually,  make 
and  publish  that  as  his  will  at  all 
events,  or  did  he  make  the  fact  of  its 
becoming  his  will  depend  upon  the 
event  of  his  getting  back  home? 

"The  question  recurs.  What  is 
the  true  nature,  and  what  the  proper 
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construction,  of  the  paper  now  be- 
fore the  court?  The  words  of  testa- 
mentary disposition  are,  'If  I  never 
get  back  home,  I  leave  you  every- 
thing I  have  in  the  world.'  Consid- 
ering the  words  alone,  it  seems  to 
us  that  they  are  words  of  as  positive 
and  express  condition  as  can  be.  It 
is  not  perceived  how  a  condition 
could  be  more  plainly  expressed. 
...  He  had  just  barely  escaped 
with  his  life  from  a  condition  of  in- 
tense suffering  and  imminent  peril, 
as  we  learn  from  the  account  which 
forma  the  staple  of  his  letter  to  his 
wife.  A  large  part  of  his  journey  was 
still  before  him.  He  expected  soon  to 
be  again  upon  the  Mississippi  river, 
although  he  did  not  know  when  he 
would  be  able  to  leave  Memphis. 
The  ice  was  running  badly.  The 
river  was  very  low,  and  navigation 
very  dangerous — so  much  so  that  he 
felt  he  should  protect  his  wife  in 
any  emergency.  To  what  emergency 
or  emergencies  did  he  refer?  What 
dangers  were  then  in  his  contempla- 
tion? Undoubtedly  the  emergencies 
and  dangers  which  he  regarded  as 
incident  to  the  journey  in  which  he 
was  then  engaged.  He  did  not,  at 
the  moment,  look  beyond  that.  He 
did  not  then  think  of  emergencies  or 
dangers  through  which  he  might  be 
called  to  pass  after  that  journey 
should  be  complete.  The  word  *any' 
— ^the  qualifying  word  of  emergency 
— ^was  not  intended  to  include  all  the 
emergencies  of  life,  but  those  emer- 
gencies only  which  might  possibly 
arise  before  he  should  get  back 
home.  Evidently  he  thought  if  he 
returned  to  his  home  he  could  pro- 
tect and  provide  for  his  wife  as  he 
should  then  think  proper;  but  in  the 
event  that  he  should  not  get  back, 
then  he  chose  to  protect  her  in  the 
manner  provided  for  in  the  letter. 

"It  seems  to  us  that  the  conclu- 
sion is  inevitable  that  Maxwell  did 
not  intend  the  writing  before  us  to 
be  his  will,  except  in  the  event  of 
his  never  getting  back  home. 
Whether  it  was  eventually  to  take 
place  as  his  will,  or  not,  was  made  by 
him,  in  hia  own  words,  to  depend 
upon  the  happening,  or  not  happen- 


ing, of  that  particular  event.  Here 
was  a  contingency — a  condition.  The 
only  question  remaining  is.  Did  it 
happen  ?  It  did  not.  The  result  is 
that  the  i)aper  never  was  the  will  of 
Maxwell." 

Another  case  is  Dougherty  v. 
Dougherty,  4  Met.  (Ky.)  25.  In  that 
case  Dougherty,  in  1867,  wrote  with 
his  own  hand  the  following  will: 
"In  the  name  of  God,  amen.  I, 
James  Dougherty,  of  the  county  of 
Franklin,  and  state  of  Kentucky, 
hath  this  day  made  this  my  last  will 
and  testament,  as  I  intend  starting 
in  a  few  days  to  the  state  of  Mis- 
souri, and  should  anything  happen 
that  I  should  not  return  alive,  my 
wish  is  that  all  of  my  land  and  ne- 
groes, and  all  I  leave  behind  me, 
after  paying  my  just  debts,  be  kept 
in  the  hands  of  the  bishop  of  the 
diocese  of  Scott  county,  as  trustee." 

He  made  the  contemplated  trip  to 
Missouri  returned  home,  and  died  in 
1861.  Tlie  court,  in  holding  that  it 
was  a  contingent  will,  said : 

"In  our  judgment,  the  foregoing 
language  used  by  the  decedent  in 
the  outset  of  the  paper,  being  un- 
modified and  unrestricted  by  other 
words  or  expressions  in  the  subse- 
quent or  remaining  portions  of  the 
instrument,  brings  it  directly  within 
that  class  of  Instruments  denomi- 
nated 'contingent'  wills,  and  in- 
tended to  take  effect  upon  the  hap- 
pening or  not  happening  of  a  cer- 
tain event. 

"The  words  in  relation  to  the  trip 
to  Missouri  contain  two  ideas;  the 
one  a  reason  for  making  a  will,  and 
the  other  the  conditions  upon  which 
the  paper  is  to  take  effect  as  a  will. 
The  expression,  *aa  I  intend  starting 
in  a  few  days  to  the  state  of  Mis- 
souri,' refers  to  the  contemplated 
trip  as  the  reason  for  the  making 
the  will;  and  the  remainder  of  the 
language,  'and  should  anjrthing  hap- 
pen that'  I  should  not  return  alive, 
my  wish  is,'  etc.,  makes,  in  unequiv- 
ocal terms,  a  contingency  or  condi- 
tion upon  which  the  paper  was  to 
operate  as  his  will." 

In  both  of  these  cases  the  court 
held  the  papers  offered  to  be  con- 
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tingent  wills,  but  in  neither  of  them 
do  the  letters  indicate  so  clearly  as 
in  the  case  we  have  the  contingent 
nature  of  the  instrument. 

Other  illustrative  cases  in  which 
the  papers  offered  were  held  to  be 
contingent  wills  are :  Morrow's  Ap- 
peal, 116  Pa.  440, 2  Am.  St.  Rep.  616, 
9  Atl.  660;  Dougherty  v.  Holschei- 
der.  40  Tex.  Civ.  App.  31,  88  S,  W. 
1113;  Magee  v.  McNeil,  41  Miss.  17, 
90  Am.  Dec.  854;  Hamilton's  Estate, 
74  Pa.  69. 

In  addition  to  the  cases  referred  to 
in  the  opinion,  we  have  examined 
many  others,  and  find  that  there  is 
no  lack  of  harmony  in  the  cases  as  to 
what  constitutes  a  contingent  will, 
and  that  the  different  conclusions 
reached  by  courts  in  this  class  of 
cases  are  due  to  the  dissimilar  cir- 
cumstances surrounding  the  testa- 
tors at  the  time  the  instruments  con- 
sidered were  written,  and  the  vari- 
ous manners  in  which  they  are 
worded,  rather  than  to  any  conflict 
of  opinion  as  to  the  requisites  of  a 
contingent  will. 

It  may  also,  as  we  think,  be  fairly 
gathered  from  all  the  authorities 
that,  if  the  will  is  so  phrased  as  to 
clearly  show  that  it  was  intended  to 
take  effect  only  upon  the  happening 
of  the  particular  event  set  forth  in 
wiii-c«tin,«t  the  paper  as  the  rea- 
-what  eoB-  son  for  writmg  it, 
•tit«««..  jjj.^   putting   it  in 

other  words,  if  it  was  written  only 
to  make  provision  against  a  death 
that  might  occur  on  account  of  or  as 
a  result  of  the  specific  thing  as- 
signed as  a  reason  for  writing  the 
will,  it  will  be  a  contingent  will ;  but 
if  the  causes  assigned  for  writing  it 
are  merely  a  general  statement  of 
the  reasons  or  a  narrative  of  condi- 
tions that  induced  the  testator  to 
make  his  will,  it  will  not  be  a  con- 
tingent will,  although  it  may  set 
forth  probable  or  anticipated  dan- 
gers or  conditions  that  induced  the 
testator  to  write  it. 

It  will  be  seen  from  this  descrip- 
tion of  the  two  classes  of  wills  that 
the  distinction  between  them  is  so 
narrow  that  it  is  often  difficult  to  de- 
cide in  which  class  the  paper  in  ques- 


tion should  fall,  and  in  some  cases 
this  has  influenced  courts  to  attach 
importance  to  the  relation  the  bene- 
ficiary bore  to  the  testator,  apd  to 
lean  towards  that  construction  most 
favorable  to  the  natural  objects  of 
l^is  bounty. 

It  is  also  quite  generally  held  that 
if  there  is  reasonable  doubt  as  to 
whether  the  will 
was  intended  to  be  "t^VctiSL.*'*" 
contingent  or  per- 
manent, the  doubt  will  be  resolved  in 
favor  of  its  permanency,  or,  in  other 
words,  a  paper  will  not  be  treated  as 
a  contingent  disposition  of  the  testa- 
tor's estate,  unless  it  clearly  appears 
from  the  paper  itself  that  it  was  so 
intended  to  be,  and  the  intention  of 
the  testator  is  to  be  gathered  from 
the  paper  itself;  but  it  is  always  ad- 
missible, in  arriving  at  his  intention, 
for  the  court  to  have  the  aid,  by  ex- 
trinsic evidence,  of  the  circum- 
stances, situation,  and  surroundings 
of  the  testator  at  the  time  the  paper 
was  written. 

Looking  now  again  to  the  paper 
in  the  light  of  the  authorities  re- 
ferred to  and  the  principles  an- 
nounced, by  which  we  are  to  be 
guided  in  ascertaining  the  class  in 
which  it  should  be  put,  we  are  con- 
vinced by  the  paper  itself,  without 
the  aid  of  extrinsic  evidence,  that  if 
a  person  not  versed  in  the  law  of 
wills  can  write  a  contingent  wiU, 
Mrs.  Long  intended,  _^.„.^.  „ 
m  writing  this  let-  «eatk  im 
ter,  that  it  should 
have  no  effect  if  she  survived  the 
operation  she  was  about  to  submit 
to,  and  was  only  written  to  provide 
against  the  fatality  that  might  fol- 
low it. 

We  are  influenced  to  reach  this 
conclusion  by  the  fact  that  this  let- 
ter contains  every  requisite  that 
would  make  it  only  a  disposition  of 
her  estate  contingent  upon  her  death 
as  a  result  of  the  operation  she  was 
about  to  undergo.  It  will  be  ob- 
served that  in  the  first  two  sentences 
of  the  letter  she  refers  to  the  antici- 
pated operation,  and  then  says,  "If 
anything  should  happen  to  me,"  as 
the  result  of  this  operation,  "see 
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that  eveiythiiig  I  have  in  the  world 
goes  to  George  B.  GomerBall/'  It 
seems  plain  &t>m  this  that  the  only 
thought  she  had  in  mind  .in  writing 
this  Tetter  was  to  give  her  estate  to 
Gomersall  in  the  event,  and  only  in 
the  event,  she  died  from  the  effects 
of  the  operation.  She  did  not  intend, 
when  this  paper  was  written,  that  it 
should  be  a  permanent  disposition  of 
her  property,  or  that  it  .  should  be 
her  last  will,  no  matter  when  or 
where  she  died,  or  from  what  cause, 
but  only  that  it  should  be  her  last 
will  in  the  event  she  died  in  St. 
Elizabeth's  Hospital  as  a  result  of 
the  operation.  Fear  of  the  fatal  re- 
sult that  might  follow  the  operation 
was  the  moving  cause,  and  the  only 
cause,  that  influenced  her  to  write  it, 
and  it  was  only  this  probable  calam- 
ity that  she  wanted  to  provide  her. 
It  was  a  temporary  disposition,  in- 
tended to  meet  a  present  emergency, 
and  when  the  emergency  it  was  in- 
tended to  provide  against  passed,  the 
paper  ceased  to  have  any  force  or 
effect.  This  letter  is  not  susceptible 
of  any  other  construction. 

If  she  had  said  in  the  letter,  "Z 
only  intend  this  disposition  of  my  es- 
tate to  be  effective  in  the  event  I  do 
not  survive  the  operation  I  am  about 
to  submit  to,"  it  would  not  manifest 
her  purpose  in  writing  it  more  clear- 
ly than  the  words  she  employed. 

That  she  was  deeply  attached  to 
Gomersall  at  the  time  this  letter  was 
written,  the  expressions  of  affection 
for  him  that  it  contains  leaves  no 
room  for  doubt ;  nor  is  it  to  be  ques- 
tioned that,  if  she  died  as  the  result 
of  the  operation,.she  intended  that 
Gomersall  should  have  her  estate. 
But  this  expressed  intention  of  the 
disposition  which  she  desired  to 
make  of  her  estate  in  the  presence  of 
the  impending  operation  cannot  be 
extended  by  any  reasonable  con- 
struction into  an  expression  of  her 
intention  that  Gomersall  should 
be  the  beneficiary  in  the  event 
she  survived  this  operation.  There 
are  no  words  in  the  letter  from 
which  it  can  be  fairly  inferred 
that  it  was  intended  to  be  more 
than  a  contingent  will,  to  be- 
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come  effective  only  upon  the  hap- 
pening of  the  event  to  provide 
against  which  it  was  written.  Nor 
is  there  anything  in  the  paper  to 
leave  the  impressi(m  that  her  refer- 
ence to  the  operation  was  merely  a 
statement  of  reasons  or  narrative  of 
conditions,  such  as  are  commonly 
found  in  wills,  as  matter  of  induce- 
ment tending  to  show  why  they  were 
written.  On  the  contrary,  the  entire 
paper  shows  that  Mrs.  Long  had  in 
mind  only  one  reason  for  writing 
the  letter,  and  that  was  the  fear  that 
the  operation  might  prove  fatal. 

I  here  is,  too,  another  feature  of 
this  letter  that  shows  in  a  v^ry  con- 
clusive way,  as  we  think,  that  it  was 
written  only  to  meet  and  carry  her 
desires  beyond  the  emergency  she 
was  about  to  face,  and  that  if  she 
passed  safely  through  the  ordeal,  the 
service  the  letter  was  intended  to 
perform  was  finished. 

Jt  will  be  observed  that  this  paper 
does  not  contain,  as  wills  usually  do, 
a  direct  devise  or  gift  of  property  to 
Gomersall,  but  is  a  request  or  direc- 
tion to  her  Aunt  Mintie  to  see  that 
Gomersall  got  all  her  property,  in 
the  event  ^e  died  as  the  resiUt  of 
the  operation.  If  she  survived  the 
operation  it  is  clear  that  the  request 
or  direction  to  her  Aunt  Mintie  could 
have  no  force  or  effect  whatever,  as 
it  was  only  to  be  effective  in  the 
event  she  died,  under  the  operation. 

The  correctness  of  this  being,  as 
we  think,  beyond  dispute,  it  would 
seem  to  necessarily  follow  that,  when 
Mrs.  Long  recovered  from  the  opera- 
tion, the  wish  expressed  that  Gom- 
ersall should  have  her  estate  also 
became  inoperative,  because  the  di- 
rection to  her  aunt  and  the  devise  to 
Gomersall  are  so  coupled  together 
that  when  one  failed  or  became  in- 
operative, so  did  the  other.  ' 

It  would  thus  appear  that  the  ef- 
fectiveness of  the  direction  to  her 
aunt  and  the  devise  to  Gomersall 
were  each  equally  and  alike  depend- 
ent on  the  contingency  that  she 
should  not  survive  the  operation, 
and  when  she  did,  both  became  at 
once  and  by  virtue  of  her  survival 
inoperative  and  void. 
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The  remaining  question  in  the 
case  is  the  competency  and  suf- 
ficiency of  the  acts  and  declarations 
of  Mrs.  Long,  at  J;he  time  she  deliv*. 
ered  the  letter  to  Gomersall,  to  con- 
vert into  a  permanent  will  what  was 
intended  to  be,  and  was  when  writ- 
ten, a  contingent  will. 

Upon  this  feature  of  the  case 
there  is  no  disagreement  in  the  au- 
thorities, and  a  few  cases  will  be  suf- 
ficient to  illustrate  the  views  of  the 
courts  that  have  considered  it. 

In  the  Maxwell  Case  before  re- 
ferred to,  as  in  this,  it  was  insisted 
that  the  declarations  of  Maxwell, 
after  his  return  home,  that  the  let- 
ter written  to  his  wife  was  his  will, 
were  sufficient  to  make  it  his  last 
will,  although  it  was  not  so  intended 
to  be  when  written;  but  the  court, 
in  rejecting  the  admissibility  of  this 
evidence  for  the  purpose  intended, 
said :  "It  was  stated  by  some  of  the 
witnesses  that  he  said  he  still  had 
that  will,  that  it  was  his  will,  and  he 
intended  to  keep  it,  and  that  his 
relations  never  should  have  any  of 
his  estate.  It  is  not  to  be  doubted 
that  these  conversations,  or  state- 
ments, referred  to  the  letter  of  the 
25th  of  January,  1857,  writt«i  from 
Memphis  to  his  wife,  now  propound- 
ed as  his  will.  It  is  well  established 
that  the  letter  and  signature  are 
wholly  in  the  handwriting  of  Max- 
well. Now,  are  these  parol  declara- 
tions, proved  as  they  are  altogether 
by  parol  evidence,  sufficient  to  make 
an  instrument  a  last  will  and  testa- 
ment, which  otherwise  never  was 
and  never  could  have  been  a  will?" 

The  court  then  referred  to  the 
statute  providing  how  wills  may  be 
executed  and  revoked,  which  are  the 
same  asj§  4828  and  4834  of  the 
present  &^tucky  Statutes.  Then, 
in  answer  to  the  argument  that,  as 
the  will  was  wholly  in  the  handwrit- 
ing of  the  testator,  the  declarations 
that  it  was  his  will  were  sufficient  to 
revive  it  without  going  through  the 
form  of  rewriting  it,  said:  "When 
the  paper  is  produced,  it  is  seen  that 
it  is  never  to  be  a  will,  except  upon 
the  happening  of  a  contingency 
therein  plainly  expresaed.  The  con- 
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tingency  is  the  peculiar  and  distin- 
guishing feature  of  the  paper.  It  is 
in  writing.  And  now  the  effort  is  to 
change  or  destroy  that  by  the  parol 
declarations  of  Maxwell,  proved  hy 
parol  evidence.  To  allow  this  would 
be  strikingly  within  all  the  mischiefs 
which  we  know  the  statute  was  in- 
tended to  guard  against.  We  do  not 
suppose  it  will  be  contended  by  any- 
one that  Maxwell  at  any  time,  when 
speaking  of  this  paper  now  said  to  be 
a  will,  intended  to  re-execute  it,  or 
believed  that  he  was  re-executing  it 
Certainly  no  act  of  his  was  done,  or 
word  said,  with  the  intent  or  pur* 
pose,  at  the  time,  of  r&^xecuting  the 
will.  How,  then,  can  it  be  said  that 
he  did  re-execute  it?" 

To  the  same  effect  is  the  Dough- 
erty Case  above  quoted. 

In  the  Forquer  Case,  216  Pa.  331, 
66  Atl  92,  8  Ann.  Cas.  1146,  Forqu- 
er, after  his  return  from  the  trip  in 
contemplation  of  which  he  wrote  his 
will  and  gave  it  to  his  wife,  on  more 
than  one  occasion  declared  it  to  be 
his  will,  and  committed  it  to  the  cus- 
tody of  his  wife  until  such  time  as  it 
would  be  necessary  to  probate  it 
The  question  was  whether  this  ex- 
trinsic evidence  wa&  admissible  to  es- 
tablish the  paper  as  his  last  will,  in 
opposition  to  the  effort  to  show  that 
it  was  merely  a  contingent  will»  and 
the  court,  in  holding  the  evidence  in- 
admissible, said :  "But  we  have  not 
been  referred  to  any  authority  which 
holds  that  the  character  of  a  will,  as 
being  contingent  or  otherwise,  may 
be  determined,  or  any  doubt  thereof 
solved,  by  the  introduction  of  extrin- 
sic circumstances  'Such  as  those  re- 
ferred to.  The  court  in  a  proper 
case  may  be  aided  by  evidence  of 
the  circumstances  surrounding  tes- 
tator at  the  time  of  making  his  wiU, 
so  as  to  put  itself  as  nearly  as  possi- 
ble in  his  place  at  the  time  the  will 
was  executed,  but  even  this  cannot 
be  permitted  to  affect  the  construc- 
tion when  the  language  is  clear  and 
unambiguous.  To  be  governed  or 
even  aided  by  the  subsequent  dec- 
larations of  a  testator,  in  determin- 
ing his  intentions  as  already  written 
in  his  will,  would  be  a  precisdent  at- 
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tended  with  much  danger,  tending  to  this  statute 
inject  into  the  will  an  intent  possibly 
not  written  therein,  and  thus  to  de- 
part from  the  strictness  of  the  rule 
which  requires  wills  to  be  in  writing. 
The  meaning  of  the  language  of  the 
will  might  thus  be  made  to  depend, 
in  some  degree,  not  on  the  intention 
of  the  testator  at  the  time  the  will 
was  executed,  but  on  what  he  after- 
ward said  about  it,  under  circum- 
stances in  which  no  testamentary 
import  should  be  predicated  of  his 
words.  AU  the  evidence  therefore, 
in  the  case  at  bar,  of  the  subsequent 
declarations  of  the  testator  to  the 
effect  that  he  had  made  a  will  and 
given  his  property  to  his  wife,  and 
which  was  received  under  objection, 
is  excluded,  and  the  objections  there- 
to sustained." 

The  rule  declared  in  these  opinions 
and  other  like  ones  must  be  correct, 
or  else  there  could  not  be  such  an  in- 
strument known  to  the  law  as  a  con- 
tingent will,  as  distinguished  from  a 
permanent  or  last  will,  because  the 
sole  and  only  reason  for  assigning  a 
place  in  the  law  of  wills  to  contingent 
wills  is  that  they  become  worthless 
and  ineffective  for  all  testamentary 
purposes  unless  the  contingency 
happnened  that  they  were  intended  to 
provide  for. 

When  the  emergency  they  were 
written  to  meet  has  been  safely 
passed,  this  condition  works  of  itse^ 
the  revocation  of  a 
T^^rrilT^Zi.  contingent  will,  as 
effectively  as  if  the 
testator  had  destroyed  it  or  written 
across  its  face  with  his  own  hand, 
"This  will  is  hereby  revoked/'  and 
signed  the  revocation  himself. 

It  is  true  that  the  statute,  in  § 
4833,  provides  that  a  will  shall  not 
be  revoked  unless  "by  a  subsequent 
will  or  codicil,, or  by  some  writing 
declaring  an  intention  to  revoke  the 
same,  and  executed  in  the  manner  in 
which  a  will  is  required  to  be  ex- 
ecuted, or  by  the  testator,  or  some 
person  in  his  presence,  and  by  his  di- 
rection, cutting,  tearing,  burning, 
obliterating,  canceling,  or  destroy- 
ing the  same,  or  the  signature  there- 
to, with  the  intent  to  revoke."  But 
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was  only  intended  to 
point  out  the  manner  in  which  a 
valid  subsisting  will  might  be  re- 
voked, and  can  have  no  application 
to  a  paper,  like  the  one  here  in  ques- 
tion, that  ceased  by  its  own  terms  to 
have  any  existence  as  a  will  imme- 
diately upon  the  recovery  of  the  tes- 
tator from  the  operation;  although 
we  do  not  mean  to  say  that  the  stat- 
ute would  not  apply  to  a  contingent 
will  before  the  happening  of  the  con- 
tingency ;  that  question  is  not  here. 

Our  statute,  in  §  4828,  also  pro^ 
vides  that  "no  will  shall  be  valid  un- 
less it  is  in  writing  with  the  name  of 
the  testator  subscribed  thereto  by 
himself,  or  by  some  other  person  in 
his  presence  and  by  his  direction; 
and,  moreover,  if  not  wholly  written 
by  the  testator,  the  subscription 
shall  be  made  or  the  will  acknowl- 
edged by  him  in  the  presence  of  at 
least  two  credible  witnesses,  who 
shall  subscribe  the  will  with  their 
names  in  the  presence  of  the  testar 
tor." 

And,  in  §  4834,  that  "no  will  or 

codicil  or  any  part  thereof,  which 
shall  be  in  any  manner  revoked, 
shall,  after  being  revoked,  be  re- 
vived, otherwise  than  by  re-execu- 
tion thereof,  or  by  a  codicil  executed 
in  the  manner  hereinbefore  re- 
quired ;  and  then  only  to  the  extent 
to  which  an  intention  to  revive  the 
same  is  shown  thereby." 

In  Stewart  v.  Mulholland,  88  Ky. 
38,  21  Am.  St.  Rep.  320,  10  S.  W. 
125,  in  construing  these  statutes,  the 
court  said  "that  a  will  once  revoked 
can  only  be  revived  by  a  re-execu- 
tion of  the  instrument  in  the  manner 
pointed  out  by  the  statute.  It  is  in 
fact  the  making  of  another  will,  an^ 
must  be  executed  in  the  same  man- 
ner in  which  the  original  will  was  re- 
quired to  be  executed." 

Whether  the  statute  providing 
how  a  revoked  will  may  be  revived 
should  have  any  application  to  a  con- 
tingent will  that  had  become  revoked 
by  its  own  terms  it  is  not  necessary 
to  determine,  because  it  is  plain  that, 
when  from  any  cause  a  paper  has 
ceased  to  have  existence  as  a  will, 
there  must  be  a  new  will  executed  to 
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take  its  place,  or  the  person  will  die 
intestate. 

It  therefore  follows  that,  the 
paper  here  in  question  having  been 
revoked  for  the  reasons  and  at  the 
time  heretofore  stated,  the  testa- 
mentary disposition  therein  named 
could  not  thereafter  be  revived  ex- 
cept by  the  execution  of  a  new  vdll 
in  the  manner  provided  in  §  4828  of 
the  statute. 

Not  being  intended  to  be,  when 
written,  the  last  will  of  the  testator 
unless  she  died  as  a  result  pf  the 
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operation,  she  could  not  make  it  ao 
by  the  mere  act  of  delivering  it  to 
Gomersall,  or  by  her  declarations 
that  it  was  her  last  will. 

It  follows  from  what  we  have  said 
that  the  Circuit  Court  did  not  err  in 
holding  that  the  paper  offered  by 
Gomersall  was  not  the  last  will  of 
Mrs.  Long. 

Wherefore  the  judgment  rej  ecting 
it  is  affirmed. 

Petition  for  rehearing  denied 
December  12,  1919. 
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I.  Generally,  846. 

II.  Reference  to  occasion  or  peril  held  to 
make  will  contingent: 
s.  Death  on  journey,  848. 

b.  Death  on  roya^,  850. 

c.  Death  in  military  service,  861. 

d.  Death  from  tfekiietB  or  opera- 

tion, 851. 

e.  Death  away  from  home,  852. 

f .  Death  before  particular  time,  862. 

/.  Generally. 

A  contingent  will  is  a  will  depend- 
ent on  a  specified  contingent  event, 
the  happening  of  which  is  a  condition 
precedent  to  the  operation  of  the  will. 
Tanrer  v.  Tarver  (1835)  9  Pet.  (U. 
S.)  174.  9  L.  ed.  91 ;  Damon  v.  Damon 
(1864)  8  Allen  (Mass.)  192.  It  may 
be  stated  generally  that  whether  a 
will  referring  to  the  possibility  of  the 
death  of  the  testator  under  certain 
circumstances  is  to  be  deemed  con- 
tingent on  his  death  under  those  cir- 
cumstances depends  on  whether  the 
peril  in  question  is  referred  to  as  the 
occasion  or  inducement  for  making  the 
will,  or  whether  it  is  made  a  condition 
on  the  happening  of  which  the  will  is 
to  become  operative.  If  the  possibil- 
ity of  death  in  the  manner  referred  to 
Is  the  occasion  for  making  the  will, 
ft  is  held  that  the  will  is  not  con- 
tingent. 

United  States.  —  Tarver  v.  Tarver 
(1835)  9  Pet.  174,  9  L.  ed.  91;  Eaton 
V.  Brown  (1904)  193  U.  S.  411,  48  L. 
ed.  730,  24  Sup.  Ct.  Rep.  487.  reversing 
(1902)  20  App.  D.  C.  453. 


III.  Reference  to  occasion  or  peril  heM 
not  to  make  will  contingent: 

a.  Death  on  Journey,  853. 

b.  Death  on  voyage,  856. 

c.  Death  in  military  service,  857. 

d.  Death  away  from  home,  867. 

e.  Sadden   or   unexpected  death, 

^68. 

t.  Death  before  particidar  time, 
858. 

Indiana. — Murphey  v.  Brown  (1901^ 
169  Ind.  106,  62  K  E.  275. 

Iowa. — Re  Tinsley  (reported  here 
with)  ante.  826. 

Kentnckf.— Massie  v.  Griffin  (1859) 
2  Met  864;  Bradford  v.  Bradford 
(1888)  4  Ky.  L.  Rep.  947;  Likefield  v. 
Ukefield  (1S85)  -82  Ky.  S89,  S6  An. 
Rep.  908. 

Maryland.  —  Kelleher  v.  Kernaa 
(1883;  60  Md.  440. 

Misslesiivi  —  Redhead  v.  Redhead 
(1903)  83  Miss.  141,  36  So.  761. 

New  York.  —  Ex.  parte  Lindsay 
(1862)  2  Bradf.  204;  Thompson  v. 
Connor  (1865)  S  Bradf.  366. 

Pennsylvania.  —  Forquer*s  Estate 
(1907  )  216  Pa.  331,  66  Atl.  92,  8  Ann. 
Cas.  1146. 

Virginia.  —  Skipwith  v.  Cabell 
(1870)  19  Gratt.  768;  Cody  v.  Conly 

(1876)  27  Gratt.  313. 

West  Virginia.  —  French  t.  French 

(1877)  14  W.  Va.  458. 
England.— Winter  v.  Pawle  (1918) 

34  Times  L.  R.  437 ;  Vines  v.  Vines,  L 
R.  [1910]  P.  147,  79  L.  J.  Prob.  N.  S. 
25,  102  L.  T.  N.  S.  141,  64  SoL  Jo. 
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272,.  26  Times  L.  R.  267;  Halford  v. 
Halford,  L.  R.  [1897]  P.  36,  66  L,  J. 
Prob.  N.  S.  29,  75  L.  T.  N.  S,  520; 
Spratf  a  Goods,  L.  R.  [1897]  P.  28,  66 
L.  J.  Prob.  N.  S.  26,  76  L.  T.  N.  S.  518. 
45  Week.  Rep.  169;  Mayd's  Goods 
(1880)  L.  R.  6  Prob.  DW.  17.  60  L.  J. 
Prob.  N.  S.  7,  29  Week.  Rep.  214,  46 
J.  P.  8;  Martin's  Goods  (1867)  L.  R. 
1  Prob.  &  Div.  380,  36  L.  J.  Prob.  N.  S. 
116,  17  L.  T.  N.  S,  32;  Dobson's  Goods 
(1866)  L.  R.  1  Prob.  &  Div.  88,  85  L. 
J.  Prob.  N.  S.  64, 18  L.  T.  K.  S.  759.  14 
Week:  Rep.  408;  Thome's  (loods 
(1866)  4  Swabey  &  T.  86,  84  L.  J. 
Prob.  N.  S.  ISl.  11  Jnr.  N.  S.  669.  12 
L.  T.  N.  S.  639;  Stuarfb  Goods  (1888) 
Ir.  L.  R.  21  Eq.  106. 

But  if  death  under  the  circum- 
stances referred  to  is  a  condition  on 
the  happening  of  which  the  will  is  to 
become  operative,  the  will  is  conlan- 
sent  on  ^t  event,  and  is  void  unless 
the  contin8:enc7  is  fulfilled. 

Califonia.  — White's  EsUte  (1878) 
Hyrick,  Prob.  Ct.  Rep.  157;  Re  Cook 
(1916)  173  Cal.  466,  160  Pac.  663. 

CJeorgia. — Oetjen  v.  Diemmer  (1902) 
115  Ga.  1005,  42  S.  E.  388. 

Kentudy.  —  Maxwell  v.  Maxwell 
(1860)  3  Met  101;  Dougherty  v. 
Dougherty  (1862)  4  Met  26;  Lee  v. 
Kirby  (1920)  186  Ky.  608.  217  S.  W. 
896. 

Maryland.  —  Wagner  v.  M'Donald 
(1806)  2  Harr.  &  J.  346. 
'  MaasachiisettB. ' —  Damon  v.  Damon 
(1864)  8  Allen.  192. 

MiwlMlp^  —  Magee  v.  McNeil 
(1866)  41  Hiss.  17.  90  Am.  Dec  854; 
Davis  V.  Davis  (1914)  107  Min.  245. 
66  So.  241. 

Misaoari  —  Robnett  v.  Ashlock 

(1872)  49  Mo.  171. 

New  Jersey.  —  Cowley  v.  Knapp 
(1880)  42  N.  J.  L.  297. 

New  Yerk^Re  Bittner  (1918)  104 
Misc.  112.  171  N.  Y.  Supp.  366. 

Ohio. — ^Underwood  v.  Rutan  (1920) 
—  Ohio  St  — ,  128  N.  E.  78. 

Pennsylvania.  — Re  Todd  (1841)  2 
Watts  &  S.  145;  Hamilton's  Estate 

(1873)  74  Pa.  69;  Morrow's  Appeal 
(1887)  116  Pa.  440,  2  Am.  St.  Rep.  616, 
9  Atl.  660;  Jeffries'a  Estate  (1901)  18 
Pa.  Super.  Ct  489. 

Senth  Carolina. — Jacks  v.  Hender- 


son (1797)  1  S.  C.  Eq.  (1  Desauss.) 

543. 

Texas.— Vickery  v.  Hobba  (1858)  21 
Tex.  570,  73  Am.  Dec.  238;  Phelps  v. 
Ashton  (1867)  30  Tex.  344;  Dougherty 
V.  Holscheider  (1905)  40  Tex.  Civ. 
App.  31.  88  S.  W.  1118. 

England.— Hugo's  Goods  (1877)  L. 
R.  2  Prob.  Div.  73,  46  L.  J.  Prob.  N.  S. 
21.  36  L.  T.  N.  S.  518.  25  Week.  Rep. 
396;  Lindsay  v.  Lindsay  (1872)  L.  R. 
2  Prob.  &  Div.  459,  42  L.  J.  Prob.  N.  S. 
32.  27  L.  T.  N.  S.  322;  Robinson's 
Goods  (1870)  L.  R.  2  Prob.  ft  Div. 
171.  40  L.  J.  Prob.  N.  S.  16,  23  L. 
T.  N.  S.  397.  19  Week.  Rep.  186; 
Porter's  Goods  (1869)  L.  R.  2  Prob. 
&  Div.  22.  39  L.  J.  Prob.  N.  S. 
12.  21  L.  T.  N.  S.  680,  18  Week.  Rep. 
231;  Smith's  Goods  (1869)  L.  R.  1 
Prob.  &  Div.  717,  38  L.  J.  Prob.  N.  S. 
86.  21  L.  T.  N.  S.  340.  17  Week.  Rep. 
1110;  Roberts  v.  Roberts  (1862)  2 
Swabey  &  T.  337,  31  L.  J,  Prob,  N.  S. 
46,  8  Jur.  N.  S.  220,  5  L.  T.  N.  S.  689; 
Winn's  Goods  (1861)  2  Swabey  &  T. 
147.  7  Jur.  N.  S.  764.  4  L.  T.  N.  S.  655, 
9  Week.  Rep.  862;  Sinclair  v.  Hone 
(1802)  6  Ves.  Jr.  607,  31  Eng.  Reprint 
1219;  Faraons  v.  Lanoe  (1748)  2 
Ambl.  557,  1  Ves.  Sr.  189,  27  Eng. 
Reprint  358.  974,  1  Wils.  248,  96  Eng. 
Reprint,  597;  Newton's  Goods  (1873) 
42  L.  J.  Prob.  N.  S.  58,  28  L.  T.  N.  S. 
677,  21  Week.  Rep.  648. 

'if  the  will  is  clearly  expressed  to 
take  effect  only  on  the  happening  or 
not  happening  of  any  event,  cadit 
qniestio  it  fs  conditional.  If  ttie  tes- 
tator says,  in  effect,  that  he  is  led  to 
make  his  will  by  reason  of  the  uncer- 
tain^ of  life  in  general,  or  for  some 
special  reason,  cadit  quiestio  it  is  not 
conditional.  But  if  it  be  not  clear 
whether  the  words  used  import  a  rea- 
son for  making  a  will  or  impress  a 
conditional  character  upon  it  the 
whole  language  of  the  document,  and 
also  tee  surrounding  circumstances, 
must  be  considered."  Spratt's  Goods. 
L.  R.  [1897]  P.  (Eng.)  28. 

"If  the  language  used  by  him  [tes- 
tator] can  by  any  reasonable  Intar- 
pretation  be  construed  to  mean  that 
he  refers  to  the  calamity,  and  tiie  peri- 
od of  time  during  which  it  may  hap- 
pen, as  the  reason  for  making  a  will. 
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then  the  will  is  not  conditional ;  but  if 
he  refers  to  the  calamity  or  the  pos- 
sible occurrence  of  some  event  as  a 
reason  for  a  certain  disposition  of  his 
property,  and  mixes  up  the  disposition 
of  the  property  witii  the  event  so  that 
one  is  dependent  on  the  other,  then 
the  court  must  hold  the  will  to  be  con- 
ditional." Porter's  Goods  (1869)  L. 
R.  2  Prob.  &  Div.  (Eng.)  22. 

//.  Beference  to  oocaaton  or  peril  held  to' 
make  toiU  contingent. 

a.  jPeoM  on  journey. 

The  will  involved  in  Dougherty  v. 
Dougherty  (1862)  4  Met.  (Ky.)  25, 
read,  in  part,  as  follows:  "I,  James 
Dougherty,  of  the  county  of  Franklin 
and  state  of  Kentucky,  hath  this  day 
made  this  my  last  will  and  testament, 
as  I  intend  starting  in  a  few  days  to 
the  state  of  Missouri,  and  should  any- 
thing happen  that  I  should  not  return 
alive,  my  wish  is  that  all  of  my  land 
and  negroes,  and  all  I  leave  behind 
me,  after  paying  my  just  debts,  be  kept 
in  the  hands  of  the  bishop  of  the 
diocese  of  Scott  county,  as  trustee/' 
etc.  The  testator  made  the  contem- 
plated trip  to  Missouri,  returned  home, 
and  died  later.  The  court  held  that 
the  will  was  contingent,  saying :  "The 
words  in  relation  to  the  trip  to  Mis- 
souri contain  two  ideas:  the  one  a 
reason  for  making  a  will,  and  the  oth- 
er the  condition  upon  which  the  pa- 
per is  to  take  effect  as  &  will.  The 
expression,  'as  I  intend  starting  in  a 
few  days  to  the  state  of  Missouri/  re- 
fers to  the  contemplated  trip  as  the 
reason  for  making  the  will;  and  the 
remainder  of  the  language,  'and  should 
anything  happen  that  I  should  not  re- 
turn alive,  my  wish  is,'  etc.,  makes,  in 
nnequivocal  terms,  a  contingency  or 
condition  upon  which  the  paper  was 
to  operate  as  his  will.^ 

In  Hobnett  v.  Ashlock  (1872)  49 
Mo.  171,  the  testator  prefaced  his  will 
by  the  following  words:  "I  this  day 
start  to  Kentucky;  I  may  never  get 
back,  if  it  should  be  my  misfortune,  I 
give  my  property  to  my  sisters'  chil- 
dren," etc.  The  court  held  that  the 
words  referred  to  imported  a  condi- 
tion on  the  fulfilment  of  which  the 
will  was  to  become  operative,  and  that 


when  the  testator  returned  alive  from 
Kentucky  the  will  was  void  and  in- 
operative, saying:  "The  paper  under 
consideration  is  awkwardly  drawn,  but 
its  purport  seems  to  be  clear.  Had  the 
language  beefi,  'I  this  day  start  for 
Kentucky;  I  may  never  come  back;  I 
therefore  give,'  etc.,  the  language 
would  only  express  the  occasion  of 
making  the  will,  and  the  bequest  would 
be  absolute.  Or  if,  after  expressing 
the  doubt  about  his  return,  he  had 
said,  Xest  I  should  not  return/  or 
words  to  that  effect,  'I  give,'  etc.,  he 
might  in  that  case  be  considered  as 
merely  expressing  his  sense  of  the 
propriety  of  making  a  will,  without  in- 
tending to  make  the  disposition  of  his 
property  contingent  upon  his  not  re- 
turning. I  take  the  words  after  the 
first  phrase  to  mean,  *If  it  should  be 
my  misfortune  never  to  get  back,'  or, 
*If  I  die  during  my  absence  I  give,' 
etc.  It  is  not  easy  to  attach  any  other 
meaning  to  them,  and  with  that  mean- 
ing the  bequest  is  made  conditional 
upon  his  not  returning,  and  could  only 
become  operative  upon  the  contin- 
gency of  his  dying  before  his  return/* 

It  appeared  in  Cowley  t.  Knapp 
(1880)  42  N.  J.  L.  297,  that  a  tesUtrix 
having  made  a  will  devising  her  entire 
estate  to  her  husband,  in  contempla- 
tion of  a  European  tour  with  him,, 
made  a  later  will  devising  her  estate 
to  her  sister,  "in  case  of  anything  hap- 
pening us."  Both  the  husband  and 
wife  died  witiiin  three  days*  time,  in 
Paris.  The  court  held  that  the  second 
will  was  contingent  on  the  death  of 
both  on  their  travels,  and  tkutt,  as  thia 
event  had  taken  place,'the  will  became 
operative. 

The  will  construed  in  Phelps  v.  Ash- 
ton  (1867)  30  Tex.  344,  commenced  as 
follows:  "Know  all  men  by  these 
presents  that  I,  H.  C.  Ashton,  Sr.,  be- 
ing on  the  eve  of  leaving  home  for  an 
indefinite  time,  and  not  knowing  what 
Providence  may  ordain  during  my  ab- 
sence, do  make  and  will  this  request 
in  case  of  my  death  while  absent/* 
The  court  held  that  this  was  a  con- 
tingent will,  and  hence  inoperative 
where  the  testator  died  at  home,  or 
after  his  return  from  the  proposed  ab- 
sence. 
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It  was  shown  in  Wagner  t.  M'Don- 
aid  (1806)  2  Harr.  &  J.  (Md.)  346, 
that  a  testatrix,  intending  to  leave  the 
state,  prefaced  her  will  as  follows: 
"In  the  name  of. God,  amen.  If  I 
should  not  come  to  you  agaiiij  my  son 
Uichael  Wagner  shall  pay/"  etc.  She 
made  the  trip,  returned  safely,  and 
died  several  days  later  at  her  home. 
The  court  held  tiiat  the  will  was  con- 
tingent. 

In  Jefifries'a  Estate  (1901)  18  Pa. 
Super.  Ct.  439,  affirming  (1900)  9  Fa. 
Diet.,  R.  709,  24  Pa.  Co.  Gt.  492,  the 
will  under  consideration  contained  the 
following  recital:  'T,  Mary  A.  Jef- 
fries, of  sound  mind,  am  about  going 
on  a  trip  away  from  home  with  my 
nephew,  George  L.  Stewart,  do  hereby 
direct  that  in  case  of  the  death  of 
both  of  us  that  my  estate  shall  be  di- 
vided as  follows."  It  concluded  with 
the  provision  that  such  was  to  be  her 
will  "in  case  of  the  death,  as  afore- 
said, of  myself  and  George  U  Stew- 
art." The  court  held  that  the  instru- 
ment was  a  contingent  will,  and,  as 
both  the  testatrix  and  her  nephew  re- 
turned safely,  did  not  become  opera- 
tive.. 

So,  it  appeared  in  Morrow's  Appeal 
(1887)  116  Fa.  440,  2  Am.  St.  Bep.  616. 
tt  Atl.  660,  that  an  illiterate  farmer,  in 
anticipation  of  a  trip,  disposed  of  his 
properly  by  a  will  reading,  in  part,  as 
follows:  "1  am  going  to  town  with 
my  drill  and  i  aint  feeling  good  and 
in  case  if  i  shouldend  get  back  do  as  i 
say  on  this  paper  tomey  and  robert  is 
to  pay  their  last  payment,"  etc.  The 
court  held  that  the  words  used  taade 
the  will  contingent  on  his  nonreturn, 
so  that  where  he  made  the  trip  and 
returned  safely,  but  died,  at  home  from 
illness  contracted  during  the  journey, 
it  was  inoperative  and  could  not  be  ad- 
mitted to  probate. 

It  was  shown  in  Todd's  Will  (1841) 
2  Watts  &  S.  (Pa.)  145,  that  the  tes- 
tator, in  contemplation  of  a  journey  to 
another  slate  to  recuperate  in  health, 
made  a  will  reading,  in  part,  as  fol- 
lows: "My  wish,  desire,  and  inten- 
tion now  is  that  if  I  should  not  return 
(whroh  I  will,  no  preventing  Provi- 
dence) what  I  own  shall  be  divided  as 
follows."  The  testator  returned  in 
11  AL.R^4. 


bad  health,  but  able  to  attend  to  busi- 
ness, and  died  about  -a  month  later. 
The  court  refused  probate  of  the  will, 
holding  that  it  was  contingent  and  not 
intended  to  operate  in  the  event  of  the 
testator's  death  at  home. 

In  Hugo's  Goods  (1877)  L.  R.  2 
Prob.  Div.  (Eng.)  7S.  46  L.  J.  Prob. 
N.  S.  21,  36  L.  T.  N.  S.  618,  26  Week. 
Rep.  396,  it  appeared  that  a  man  and 
his  wife,  contemplating  a  railroad 
trip,  executed  a  joint  will,  disposing 
of  their  property  "in  case  we  should 
be  called  out  of  this  world  at  one  and 
the  same  time  by  one  and  the  same 
accident."  The  court  held  that  the 
will  was  contingent  and  did  not  oper- 
ate to  revoke  a  will  previously  made 
by  the  decedent,  since  the  testator 
and  his  wife  made  the  trip  safely,  and 
returned  home  without  accident,  wh'ere 
the  testator  later  died. 

The  will  construed  in  Roberta  v. 
Roberts  (1862)  2  Swabej  &  T.  (Eng.) 
S87,  31  L.  J.  Prob.  N.  S.  46,  8  Jur.  N. 
S.  220,  6  L.  T.  N.  S.  689,  commenced  as 
follows:  "I  leave' in.  possession  two 
bank  notes  to  my  wife  should  any- 
thing happen  to  me  on  my  passage  to 
Wales  or  during  my  stay  there  I  leave 
all  my  goods  and  chattels,"  etc  The 
will  was  held  to  be  contingent.  It  ap- 
pearing that  the  testator  returned 
safely  from  the  proposed  trip. 

In  Parsons  v.  Lanoe  (1748)  2  Ambl. 
557,  27  Eng.  Reprint,  358,  the  will  un- 
der consideration  began  thus:  "In 
case  I  should  die  before  I  return  from 
the  journey  I  intend,  God  willing, 
shortly  to  undertake  for  Ireland,  my 
will  and  desire  is:  That  ray  house  and 
lands  at  Farly  hill,  and  all  the  furni- 
ture and  appurtenants  thereto  belong- 
ing, be  all  sold."  Each  following 
clause  contained  a  bequest  which  re- 
ferred expresslyto  this  sale  and  pro- 
vided for  a  payment  out  of  it.  The 
testator  was  childless -when  the  will 
was  made,  but  returned  from  IrelMd 
and  had  several  children  bom  to  him 
afterward.  The  court  held  that  the 
will  was  contingent,  and  was  avoided 
by  the  testator's  return,  saying  that 
while  the  contingency  did  not  express- 
ly make  the  whole  will  contingent,  yet 
it  made  the  devise  as  to  the  sale  con- 
tingent, and  hence  all  subsequent  dis- 
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positions  made  to  depend  on  the  sale 
were  connected  with  the  condition. 

h.  Death  on  voyage. 

It  appeared  in  the  case  of  Re  Bitt- 
ner  (1918)  104  Misc.  112,  171  N.  Y. 
Supp.  366,  that  a  man,  while  in  Hol- 
land with  his  son^  made  a  will  pro- 
viding that  "if  any  misfortune  should 
happen  to  me  and  our  boy  Herman 
John  on  the  way  of  going  abroad  the 
Atlantic  ocean  bound  for  New  York, 
that  if  we  both  should  lose  our  life  in 
this  critical  time  of  European  War." 
his  wife  should  be  his  sole  heir.  The 
testator  and  his  son  arrived  safely  in 
New  York,  where  he  later  died.  The 
court,  in  holding  the  will  to  be  con- 
tingent, said:  "The  will  seems  plain- 
ly to' be  conditional  upon  the  death  of 
both  the  decedent  and  his  son.  When 
the  whole  will  is  inspired  by  a  pos- 
sible danger  from  a  definite  source, 
and  the  gift  is  made  in  terms  to  de- 
pend  upon  a  failure  to  escape  such 
danger,  it  must  be  conditional.  The 
cases  are  irreconcilable,  but  the  best 
authority  and  the  most  abundant  is  in 
favor  of  contingency  when  the  sole 
gift  is  made  to  take  effect  if  the  dece- 
dent shall  die  upon  an  intended  voyage. 
.  .  .  While  it  is  true  that  the  con- 
templated voyage  In  times  of  unusual 
peril  may  have  been  regarded  by  the 
testator  as  the  occasion  for  making  a 
will,  it  was  also  plainly  shown  in  the 
instrument  that  the  gift  was  to  take 
effect  only  in  the  happening  of  a  fatal 
event  The  most  persuasive  feature  of 
the  paper  is  that  the  gift  is  dependent 
not  only  upon  the  death  of  the  dece- 
dent during  the-  proposed  voyage,  but 
upon  the  death  also  of  his  son." 

The  will  involved  in  Oetgen  v.  Diem- 
mer  (1902)  116  Ga.  1006,  42  3.  E.  888, 
made  a  certain  disposition  of  the  tes- 
tator's property  "if  my  wife  and  my- 
self should  perish  at  sea  in  going  to  or 
returning  from  Germany,"  and  anoth- 
er disposition  of  tiie  property  in  case 
the  wife  survived  the  testator.  Nei- 
ther the  testator  nor  the  wife  perish- 
ing at  sea,  the  court  held  that  the 
first-mentioned  item  was  inoperative. 

It  was  shown  in  the  case  of  White's 
Estote  (1878)  Myrick,  Prob.  Ct.  Rep. 


(CaL)  167,  that  one,  in  contemplation 
of  a  voyage  to  China  and  Japan*  made 
a  will  stating,  **In  case  of  my  death 
while  performing  the  journey,  I  desire 
the  following  disposition  of  my  estate 
to  be  made,"  etc.  The  testator  re- 
turned from  the  voyage  and  subse- 
quently died  in  California.  The  coart 
held  that  the  will  was  conditional,  and 
refused  probate  thereof. 

In  Damon  v.  Damon  (1864)  8  Allen 
(Mass.)  192,  it  appeared  that  a  will 
made  in  contemplation  of  a  voyage 
commenced  as  follows:  "I,  J.  W. 
Damon  of  Charlestown,  in  the  county 
of  Middlesex,  commonwealth  of  Mas- 
sachusetts, being  in  sound  mind  and 
body,  and  being  about  to  go  to  Cuba, 
and  knowing  the  dangers  of  voyages, 
do  hereby  make  this  as  my  last  will 
and  testament,  in  manner  and  form 
following:  First,  If  by  casualty  or 
otherwise  I  should  lose  my  life  during 
this  voyage,  I  give  and  bequeath  to  my 
wife  Ann,"  etc.  In  the  second  and 
third  clauses,  the  testator  dev&ed  cer- 
tain property  to  his  nephews.  Th^ 
testator  made  the  voyage,  retamed 
safely,  and  later  died  at  home.  The 
court  held  that  the  will  was  contingent 
as  to  the  first  clause,  but  should  be  ad- 
mitted to  probate  as  to  the  remainder. 

It  appeared  in  Jacks  v.  Henderson 
(1797)  1  S.  C.  Eq.  (1  Desanss.)  64S, 
that  a  person,  in  contemplatltfn  of  a 
voyage  from  Scotland  to  South  Caro> 
lina,  executed  a  paper  partaking  some- 
what of  the  nature  of  a  deed  and  also 
of  a  will,  which  disposed  of  certain 
property  in  case  he  should  suffer  acci- 
dent or  death  on  the  trip.  The  court 
held  that  the  provisions  were  contin- 
gent, and  did  not  take  effect,  since  it 
appeared  that  the  testator  arrived 
safely  in  South  Carolina. 

The  mariner's  will  construed  in 
Lindsay  v.  Lindsay  (1872)  L.  R.  2  Prob. 
&  Div.  (Eng.)  469,  42  L.  J.  Prob.  N. 
S.  32,  27  L.  T.  N.  S.  822,  bore  the  head- 
ing, *1nstmctions  to  be  fol)ewed  if  I 
die  at  sea  or  abroad."  The  court  held 
that  the  heading  governed  the  con- 
tents, rendering  the  entire  will  con- 
tingent. 

So,  in  the  case  of  Robinson's  Goods 
(1870)  L.  R.  2  Prob.  &  Div.  (Eng.) 
171,  a  will  executed  by  a  mariner 
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while  on  a  voyage,  commencing,  "This 
U  the  last  will  and  testament  of  me, 
.  .  .  that  in  case  anything  should 
happen  to  me  during  the  remainder  of 
the  voyage  from  hence  to  Sicily  and 
back  to  London,  that  I  give  and  be- 
queath to,"  etc.,  was  held  to  be  con- 
tingent on  his  death  during  the  voy- 
age. 

The  court  in  the  case  of  Winn's 
Goods  (1861)  2  Swabey  &  T.  (Eng.) 
147,  construed  a  will  beginning  as  fol- 
lows: "Be  it  known  that  I,  John 
Moss  Winn,  .  .  .  being  on  the  eve 
of  emibarking  for  San  Francisco,  South 
America,  or  Mexico,  do  hereby,  in  case 
of  my  decease  during  my  absence  be* 
ing  fully  ascertained  and  proved,  do 
and  will,"  etc.  The  testator  returned 
from  this  trip,  but  subsequently 
started  on  another  voyage  from  which 
he  never  returned.  The  court  held 
that  the  will  was  contingent  on  his 
death  on  his  first  proposed  voyage. 

In  Magee  v.  McNeil  (1866)  41  Miss. 
17,  90  Am.  Dec.  354,  it  appeared  that 
'  a  soldier  in  the  (Confederate  army 
wrote  a  letter  to  his  wife,  containing 
the  following  words :  "But  we  do  not 
know  about  these  things,  and  it  is  well 
enough  to  arrange  them  beforehand, 
and  if  I  never  get  back  to  you,  I  want 
all  I  have  to  be  yours."  The  testator 
returned  home  safely  from  the  war, 
but  died  a  few  weeks  later  at  home. 
The  court  held  that  the  letter  should 
not  be  admitted  to  probate,  as  it 
amouated  to  a  contingent  will. 

It  appeared  in  the  ease  of  Porter's 
Goods  (1869)  L.  R.  2  Prob.  &  Div. 
(Eng.)  22,  that  one  about  to  leave 
England  to  join  his  regiment  in  China 
executed  the  toUowing  paper :  "Should 
anything  unfortunately  happen  to  me 
while  abroad,  I  wish  eversrthing  that 
I  may  be  in  possession  of  at  that  time, 
or  anything  appertaining  to  me  here- 
after, whether  in  lands,  goods,  clothes, 
chattels,  or  money,  to  be  equally  di- 
vided," etc.  The  testator  later  re- 
turned to  England  from  China.  The 
court  held  that  the  will  was  contin- 
gent, depending  on  the  testator's  death 
in  China. 


d.  Death  from  ateikneaa  or  operation. 

It  appeared  in  Re  Cook  (1916)  173 
Cal.  465,  160  Pac.  553,  that  a  woman, 
before  going  to  the  hospital  to  undergo 
an  operation,  wrote  and  sent  three  let- 
ters, intending  them  to  become  effec- 
tive as  her  will.  In  the  letters  the 
testatrix  used  the  expressions,  *'If  1 
should  die  from  the  operation,"  and 
"In  case  I  do  not  live  through  the 
operation,"  and  the  instructions  were 
to  be  carried  out  "only  in  case  I  do 
not  live,"  and  "I  want  you  to  see  it 
done  in  case  of  my  death  only."  The 
court  held  that  the  dispositions  so 
made  ware  conditioned  on  her  death 
from  the  operation,  or  from  the  dis- 
ease which  the  operation  was  intended 
to  relieve,  and  not  solely  on  death  as 
the  immediate  effect  of  the  ope^'ation. 

So,  in  the  reported  case  (WALKS 
V.  HIBBASD,  ante,  832),  it  is  held  that 
an  instrument  executed  by  a  woman 
about  to  go  to  the  hospital,  providing 
"that  everything  I  have  in  the  worid 
goes  to  G,"  was  contingent,  and 
hence  was  inoperative  where  ih» 
testateiz  recovered  and  returned 
home. 

Similarly,  it  was  shown  in  Davis  v. 
Davis  (1914)  107  Miss.  245.  66  So.  241, 
that  one  lying  in  a  hospital,  about  to 
undergo  an  operation,  wrote  a  letter 
to  his  mother,  saying  in  purt: 
"Should  I  not  get  over  this  operation, 
I  want  you  and  papa  to  take  charge  of 
everything  I've  got,  sell  my  pool  room 
for  about  $500  at  least,  and  I  have 
$800."  He  recovered  after  the  opera- 
tion and  returned  to  work  on  the  rail- 
toad,  where  he  was  later  Idlled.  The 
court  held  the  will  to  be  contingent. 

It  appeared  in  Dougherty  v.  Hol- 
scheider  (1905)  40  Tex.  Civ.  App.  31, 
88  S.  W.  1113,  that  a  person  wrote 
several  letters  to  his  friend,  contain- 
ing tiie  following  statements:  "I  am 
going  to  start  to  Monterey  to-morrow, 
to  have  a  surgical  operation  performed 
on  me,  and  possibly  I  may  never  get 
back  alive."  "While  I  don't  anticipate 
any  danger,  as  the  doctor  has  assured 
me  that  there  is  no  danger,  yet  there 
might  be."  "In  case  anything  should 
happen  I  want  you  to  see  to  what  I 
have  left"   The  court  held  that  the 
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disposition  made  by  the  letters  was 
contingent. 

e.  Heath  awav  from  home. 

In  Maxwell  t.  Maxwell  (1860)  S 
Met.  (Ky.)  101,  it  appeared  that  one 
who  had  escaped  from  a  steamboat 
wreck  on  the  Mississippi  river,  on 
reaching;  land,  immediately  wrote  a 
letter  to  his  wife,  detailing  the  hard- 
ships undergone  and  using,  near  the 
end,  the  following  words:  **The  ice 
is  still  running  very  bad  in  the  river. 
I  can't  say  when  I  will  be  able  to  get 
off  from  here,  but  I  hope  soon,  as  the 
weather  seems  to  be  moderating.  The 
river  is  very  low,  and  navigation  ia 
very  dangerous, — so  much  so  I  feel 
that  I  should  protect  you  in  any  emer- 
gency. I  would  not  have  had  you  with 
me  for  the  world.  If  I  never  get  back 
home,  I  leave  you  everything  I  have  in 
the  world.  The  property  I  got  by  my 
first  wife  I  wish  you  to  return  every- 
thing to  her  father."  This  letter  was 
received  by  his  wife,  and  the  writer 
himself  eventually  arrived  home,  but 
was  a  short  time  later  murdered  by 
his  slaves.  The  letter  was  offered  by 
the  wife  for  probate,  but  was  refused, 
the  court  holding  that  it  constituted  a 
contingent  will,  saying:  "It  seems  to 
us  that  the  conclusion  is  inevitable 
that  Maxwell  did  not  intend  the  writ- 
ing before  us  to  be  his  will,  except  in 
the  event  of  his  never  getting  back 
home.  Whether  it  was  eventually  to 
take  place  as  his  will,  or  not,  was 
made  by  him,  in  his  own  words,  to 
depend  on  the  happening  or  not  hap- 
pening of  that  particular  event.  Here 
was  a  contingency — a  condition.  The 
only  question  remaining  is.  Did  it  hap- 
pen? It  did  not.  The  result  is  that 
the  paper  never  was  the  will  of  Max- 
well." In  commenting  on  Massie  v. 
Griffin  (1859)  2  Met.  (Ky.)  364,  the 
court  said :  "The  writing  in  this  case 
is  unlike  that  which  was  established 
as  the  will  of  Massie,  in  the  case  of 
Uassie  v.  Griffin  (Ky.)  supra,  decided 
at  the  summer  term,  1859,  of  this 
court.  In  that  case  it  was  decided  that 
the  condition  was  limited  to  a  single 
provision  6t  the  will,  and  was  not 
applicable  to  the  entire  writing,  and 
it  was  not  therefore  a  contingent  will. 


But  here  that  portion  of  the  writing 
claimed  to  be  a  testamentary  instru- 
ment is  made  in  such  terms  as  to  ren- 
der it  totally  dependent  on  a  contin- 
gency whether  it  shall  ever  become  a 
will.  The  contingency  applies  to  the 
entire  disposition.  The  two  cases  are, 
therefore,  not  analogous." 

It  appeared  in  the  case  of  Newton's 
Goods  (1873)  42  L.  J.  Prob.  N.  S. 
(Eng.)  58,  28  L.  T.  N.  S.  677,  21  Week. 
Rep.  648,  that  a  person,  while  in  In- 
dia, executed  a  will  containing  these 
words :  "I  write  this  as  my  last  will 
and  testament,  in  case  of  a  sudden  or 
accidental  death  befalling  me  in  In- 
dia." The  court  held  that  the  will  was 
contingent  on  the  testator's  death  in 
India. 

f.  Death  before  parttetOar  Hme. 

In  Hamilton's  Estate  (1873)  74  Pa. 
69,  it  appeared  that  the  testator  made 
a  will  in  1871,  another  will  in  1873, 
and  later  executed  a  codicil>  providing 
in  part  as  follows:  "Now  I,  James 
Hamilton,  the  testator,  declare  said 
will  of  20th  November,  1871,  marked 
*A,'  to  be  my  last  will  and  testament, 
should  I  die  before  the  Ist  day  of  * 
March,  1873;  otherwise,  the  will  of 
18th  of  January,  1873,  shall  be  and  is 
hereby  declared  to  be  my  last  will." 
The  testator  died  on  the  23d  of  Jan- 
uary, 1873.  The  court  held  that  the 
will  of  1871  was  his  will,  and  that  the 
will  of  1873  was  contingent. 

It  appeared  in  Sinclair  v.  Hone 
(1802)  6  Ves.  Jr.  607,  31  Eng.  Reprint. 
1219,  that  a  man  residing  with  his  wife 
in  Dominica,  in  contemplation  of  a  trip 
to  England,  executed  a  codicil  reading 
as  follows:  "In  case  I  die  before  I 
join  my  beloved  wife,  I  leave  to  her 
all  my  property,"  etc  .  It  appeared 
that  the  testator  missed  the  boat,  re- 
turned to  his  home,  and  lived  with 
his  wife  until  they  both  together  left 
the  island  for  England.  Subsequently, 
the  testator  died  in  Corsica.  The  court 
held  that  the  codicil  was  contingmt 
and  never  took  effect,  since  the  tes- 
tator rejoined  his  wife,  the  master  of 
the  rolls  being  of  the  opinion  that  the 
voyage  to  Corsica  was  not  in  the  mind 
of  the  testator  when  the  will  was 
made. 
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tn.  B«ferenoe  to  ooooMoit  or  peril  MIO 
not  to  nuOee  v>tu  conUnoenU 
a.  Death  on  journey. 

In  Re  Tinsley  (reported  herewith) 
ante,  826,  it  appeared  that  one,  in 
the  expectation  of  making  a  trip,  made 
a  will  commencing  as  follows:  In 
case  of  any  serious  accident,  after  my 
just  debts  are  paid,  I  direct,"  etc.  The 
court  held  that  the  words  used  ex- 
pressed the  occasion  or  inducement* 
for  his  act,  and  did  not  express  the 
condition  on  which  his  will  was  to 
become  effective,  saying:  "It  may 
well  be  tiiat  the  contemplation  of  a 
long  journey,  and  its  possible  dangers 
and  exposures,  suggested  to  the  mind 
of  the  deceased  the  wisdom  of  provid- 
ing for  the  succession  to  his  estate  in 
the  event  of  his  death,  and  that,  act- 
ing upon  this  thought,  he  prepared  the 
paper  in  question.  This  would  indi- 
cate no  more  than  that  the  circum- 
stances mentioned  were  the  occasion 
for  his  act,  and  not  at  all  that  his 
death  while  on  that  trip  was  a  con- 
tingency without  which  the  will  would 
not  become  operative." 

So,  it  was  shown  in  Eaton  v.  Brown 
(1904)  198  U.  S.  411,  48  L.  ed.  730,  24 
Sup.  Ct.  Rep.  487,  reversing  (1902)  20 
App.  D.  C.  463,  that  a  woman,  in  con- 
templation of  a  proposed  journey, 
made  a  disposition  of  her  estate  by  a 
will  which  commenced:  "I  am  going 
on  a  journey  and  may  not  ever  return. 
And  if  I  do  not,  this  is  my  last  re- 
quest." The  testator  returned  safely 
from  the  journey  referred  to,  and  died 
later  at  home.  The  court  held  that 
this  was  not  a  contingent  will. 

Likewise,  it  was  shown  in  Tarver 
V.  Tarver  (1835)  9  Pet.  (U.  S.)  174,  9 
L.  ed.  91,  that  a  citizen  of  Georgia 
made  a  will  in  which  he  stated  that 
"being  about  to  take  a  long  journey, 
and  knowing  the  uncertainty  of  life, 
think  it  advisable  to  make  some  dis- 
position of  my  estate."  The  testator 
made  the  contemplated  trip  and  re- 
turned safely,  but  some  time  later  died 
within  the  state  of  Alabama.  It  was 
held  that  the  will  was  not  conditional, 
and  was  not  made  to  depend  on  the 
event  of  his  return  from  the  journey. 
The  court  said :  "And  it  is  contended 
that  the  condition  upon  which  the  in- 
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strument  was  to  take  effect  as  a  will 
was  his  dying  on  the  journey,  and  not 
returning  home  again.  But  such  is  a 
.very  strained  construction  of  the  in- 
strument, and  by  no  means  warranted. 
It  is  no  condition,  but  only  assigning 
the  reason  why  he  made  his  will  at 
that  time.  But  the  instrument's  taking 
effect  as  a  will  is  not  made  at  all  to 
depend  ftpon  the  event  of  his  return 
or  not  from  his  journey.  There  is  no 
color,  therefore,  for  annulling  this  will 
on  the  ground  that  it  was  conditional." 

To  the  same  effect  is  Forquer's  Es- 
tate (1907)  216  Pa.  331,  66  Atl.  92,  8 
Ann.  Cas.  1146,  wherein  the  will  con- 
strued read,  in  part,  as  follows:  **l 
intend  starting  to-morrow  morning  to 
Bozeman,  Montana,  to  see  my  brother 
Joseph.  Knowing  the  uncertainty  and 
risk  of  the  journey,  know  all  persons 
that  I  do-hereby  will  and  bequeath  all 
my  personal  property  to  my  wife, 
Martha  M.  Forquer.  .  .  .  And 
should  anything  befall  me  while  away, 
or  that  I  should  die,  then  in  tiiat  event 
all  my  estate,  money,  notes-,  property 
of  every  nature  and  description,  both 
real  and  personal,  are  hereby  assigned, 
conveyed,  and  set  over  to  my  wife  for 
her  sole  benefit."  It  appeared  that  the 
testator  made  the  contemplated  trip, 
returned  in  safety,  and  died  later  at 
home.  The  court  held  that  the  will 
was  not  contingent  on  death  of  the 
testator  away  from  home  on  the  pro- 
posed trip,  but  continued  operative 
after  his  return,  saying:  "In  the  case 
before  us  the  language  expressive  of 
the  contingency  is,  'And  should  any- 
thing befall  me  while  away,  or  that  I 
should  die,*  etc.  The  expression, 
'should  anything  befall  me  while 
away,'  standing  alone,  is  clearly  con- 
tingent. It  evidently  refers  to  the 
possible  death  of  the  testator  while 
away,  as  no  other  event  could  befall 
him  which  would  give  effect  to  the  dis- 
position of  his  estate  which  he  was 
then  making.  The  testator  would  have 
expressed  the  same  thought  had  he 
said:  'And  should  death  overtake  me 
while  away.'  It  clearly  refers  to  his 
possible  death  while  on  his  journey. 
We  may  well  suppose  that  the  testator, 
by  the  disjunctive  expression  which 
follows,  'or  that  I  should  die,'  meant 
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to  add  Bomethins  to  what  he  had  al' 
ready  aaid.  He  had  already  provided 
for  the  coDtmgency  of  deatti  while  on 
the  joijrney.  We  may  assume  that 
he  meant  to  add  something  by  the  use 
of  the  language  which  followed,  and, 
if  80,  that  he  meant  to  make  provision 
against  the  event  of  hia  death,  when- 
ever it  might  occur.  By  the  use  of  the 
disjunctive  'or/  the  provision  which 
follows  excludes  the  thought  that  im- 
mediately preceded,  and  has,  we  think, 
the  same  force  and  meaning  as  if  it 
stood  alone.  To  give  it  the  meaning 
contended  for  by  the  appellants,  we 
^ould  have  to  interpolate  the  qualify- 
ing expression  'while  away,'  used  in 
the  preceding  clause.  But  what  war- 
rant have  we  for  doing  this  in  order 
to  give  to  the  instrument  a  contingent 
character,  which,  if  it  exist,  must 
clearly  arise  out  of  the  writing  as  it 
stands?  In  other  words,  we  conclude 

(1)  that  it  does  not  clearly  appear 
from  the  will  itself  that  its  operation 
was  intended  to  be  contingent,  and 

(2)  that  -it  can,  by  a  reasonable  in- 
teisiretation  of  Its  language,  be  con- 
strued to  be  absolute  rather  than  con- 
tingent, and  in  either  event,  under  the 
authorities,  it  is  entitled  to  probate." 

The  will  involved  in  Redhead  v.  Red- 
head (1903)  83  Miss.  141,  36  So.  761, 
began  as  follows:  "Realising  the  un- 
certainty of  life  at  all  times,  and  the 
dangers  incident  to  travel,  I  leave  this 
as  a  jnemorandum  of  my  wishes, 
should  anything  happen  to  me  during 
my  intended  trip  to  Buffalo  and  other 
places."  It  appeared  that  the  testator 
took  the  contemplated  trip,  made  a 
safe  return  heme,  where  he  died  with- 
out any  other  or  further  disposition 
of  his  property.  The  court  held  tiiat 
the  will  was  not  contingent,  saying 
that  the  uncertainty  of  life  realized 
by  the  testator,  and  the  circumstances 
mentioned  at  the  outset  of  the  will, 
were  reasons  and  motives  for  making 
it 

It  appeared  in  Kelleher  v.  Kernan 
(1888)  60  Hd.  440,  that  a  person,  in 
tiie  ocpectation  of  taking  a  trip,  ex- 
ecuted a  paper  commencing  as  fol- 
lows: "In  anticipation  of  my  depar- 
ture from  the  city  of  Baltimore,  and 
to  provide  for  possible  contingencies. 


I  hereby  give,  bargain,  and  sell  and 
transfer  unto  my  daughter,  Ann  C. 
Kelleher,  her  personal  representatives 
and  assigns,  all  my  machinery,  horses, 
wagons,  goods,  chattels,  and  effects, 
which  I  now  have  or  may  hereafter 
acquire  or  possess,  and  all  moneys, 
claims,  and  demands  to  whieh  I  am  or 
may  be  hereafter  entitled,  reserving 
to  myself  the  use  of  the  same,  and  the 
*  right  to  dispose  of  the  same  otherwise, 
if  I  deem  proper.  Witness  my  hand 
and  seal  this  20th  day  of  July,  1882." 
The  testator  made  the  trip,  returned 
safely,  and  died  later  at  home,  leav- 
ing the  paper  uncanceled.  The  court 
held  that  the  paper  was  not  a  con- 
tingent will,  and  should  be  admitted 
to  probate. 

In  French  v.  French  (187T)  14  W. 
Ta.  469,  it  appeared  that  the  testator, 
in  contemplation  of  crossing  a  swol- 
len stream,  wrote  out  and  handed  to 
his  wife,  before  starting,  the  follow- 
ing paper:  "Let  all  men  know  here- 
by, if  I  get  drowned  this  morning. 
March  7,  1872,  that  I  bequeath  all  my 
property,  personal  and  real,  to  my  be- 
loved wife,  Florence."  It  appeared 
from  the  evidence  that  the  testator 
crossed  the  stream  in  safety,  returned 
home,  and  died  later.  The  court  held 
that  the  paper  was  a  valid  and  opera- 
tive will,  and  was  not  contingent  on 
the  testator's  being  drowned  the  day 
it  was  made.  Hajnuond,  J.,  said :  "The 
testator  was  on  that  morning  about 
to  undertake  a  perilous  and  dangerous 
passage  across  a  deep  river,  and  death 
to  him  by  drowning  was  then  naturally 
most  prominent  in  his  mind,  and  thus 
he  doubtIe«is  used  the  words  'get 
drowned,'  by  which  he  indirectly 
meant  'die,'  or  death  in  any  form. 
.  .  .  We  may  well  and  properly 
conclude,  in  this  particular  case  with 
its  peculiar  characteristics,  tiiat  said 
paper  writing  was  not  intended  by  the 
decedent  to  be  provisional  and  con- 
tingent, but  was  intended  by  him  to  be 
absolute;  that  the  langu^re  used  hj 
the  decedent  in  the  aaid  paper  writing 
can  in  this  particular  case,  with  its 
peculiar  surroundings,  be  reaaonaUy 
interpreted  and  construed  to  mean  that 
he  r«fers  to  the  calamity  and  the  time 
during  which  it  may  happen  as  the 
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reason  for  makin said  paper  writing, 
and  not  as  the  condition  upon  which 
the  disposition  of  the  property  is  to 
become  operative;  and  that  the  will 
should  be  interpreted  as  though  it 
read:  'Lest  I  get  drowned  this  morn- 
ing, or  lest  I  die  this  morning.* " 

It  was  shown  in  Bradford  v.  Brad- 
ford (1883)  4  Ky.  L.  Rep.  947,  that  a 
man,  in  expectation  of  a  long  journey, 
made  a  will  containing  a  recital  that 
"in  case  I  should  not  return"  a  certain 
disposition  of  his  property  should  be 
made.  He  took  the  journey  and  re- 
turned safely.  The  court  held  that  the 
will  was  not  void  or  inoperative  as  a 
testamentary  paper,  since  the  words 
did  not  constitute  a  condition  on  which 
the  will  was  contingent,  saying:  "It 
is  contended  that  the  words,  'in  case 
I  should  not  return/  rendered  the  in- 
strument contingent,  and,  as  he  took 
the  journey  and  returned  without 
casualty,  it  is  void  and  inoperative  as 
a  testamentary  paper.  Those  words  do 
not  constitute  a  condition  upon  which 
the  will  is  dependent.  In  connection 
with  tiie  other  words  quoted,  they 
simply  set  forth  the  circumstances 
which  induced  him  to  make  his  will 
before  his  departure,  for  fear  he  might 
never  return." 

So  it  appeared  in  Hassle  v.  Griffin 
(1869)  2  Met.  (Ky.)  364,  that  a  resi- 
dent of  EentucI^  made  a  visit  to  Mis- 
souri, and  while  there  wrote  and  de- 
livered the  following  paper:  "It  is 
my  wish  that  all  the  notes  and  ac- 
counts found  among  my  papers  (vs.) 
my  brothers,  should  be  destroyed  or 
handed  over  to  them.  Should  I  never 
return.  I  also  desire  that  each  of 
than  should  have  (200  In  addition,  and 
the  remainder  of  my  property  diWded 
equally  between  the  heirs  of  Thomas 
and  John  M.  Massie,  at  their  respec- 
tive ages  of  eighteen, — should  it  be 
deemed  judicious  to  do  so."  After 
making  this  he  returned  to  Kentucky; 
made  a  second  trip  to  Missouri;  then 
made  a  third  trip,  and  died  while  on 
his  way  back  to  Kentncky.  The  paper, 
being  found  after  his  death,  was  of- 
fered for  probate  in  Kentucky,  but 
was  resisted  on  the  ground  that  it  was 
a  contingent  will,  to  become  perma- 
nent only  on  the  contingency  that  he 


never  returned  home  after  the  paper 
was  written.  It  was  held  that  it  was 
not  a  contingent  will,  since  the  words 

it  contained  indicating  its  contingent 
nature  were  applicable  to  a  part  only, 
and  not  to  the  whole  of  the  will.  The 
court  said:  "We  confess  that  it  is 
difficult  to  determine  from  the  paper 
itself  what  is  the  true  construction. 
The  punctuation  is  very  singular,  and 
not  according  to  any  rule.  There  ap- 
pears to  be  a  period,  or  full  stop,  both 
before  and  after  the  words  'should  I 
never  return.'  But  it  seems  to  the 
court  that  the  most  n&tural  and  easy 
reading  of  the  paper  is  to  confine 
those  words  to  the  disposition  of  the 
notes  and  accounts,  making  it  one  sen- 
tence from  the  commencement  down 
to,  and  including,  the  conditional 
words:  'It  is  my  wish  that  all  of  the 
notes  and  accounts  found  among  my 
papers  (va.)  my  brothers  should  be 
destroyed  or  handed  over  to  them, 
should  I  never  return.'  ...  If 
the  testator  intended  to  make  the 
whole  instrument  contingent  and  con- 
ditional, he  could  very  easily  have  in- 
serted the  condition  in  the  remaining 
portion,  thus:  'I  also  desire,  in  the 
event  tiiat  I  do  not  return.'  That  he 
did  not  thus  insert  it  is  very  persua- 
sive, at  least,  that  he  did  not  intend 
the  entire  paper  to  be  conditional.  If 
he  had  commenced  the  writing  with 
the  use  of  the  words  'should  I  never 
return,'  they  would  naturally  have  ax»- 
plied  to  every  part  of  it;  and  it  seems 
to  UB  that  he  would  have  thus  used 
them  had  it  been  his  intention  to  make 
the  entire  paper  contingent." 

The  will  involved  in  Ex  parte  lind- 
say  (1862)  2  Bradf.  (N.  Y.)  204,  com- 
menced as  follows:  "According  to  my 
present  intention,  should  anything 
happen  to  me  before  I'  reach  my 
friends  in  St.  Louis,  I  wish  to  make  a 
correct  disposal  of  certain  property. 
It  appeared  that  the  testator  proceed- 
ed safely  to  St.  Louis  on  the  proposed 
journey,  and  afterwards  returned  to 
New  York  wh^  he  died.  The  court 
admitted  the  will  to  probate,  saying 
that  the  words  "according  to  my  pres- 
ent intention"  may  have  been  designed 
to  express  the  occasion  for  making  the 
instrument,  rather  than  the  condition 
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on  the  happening  of  which  the  will 
was  to  become  operative. 

In  the  case  of  Mayo'a  Goods  (1880) 
L.  R.  6  Prob.  Div.  (Eng.)  17,  it  was 
shown  that  one  in  contemplation  of  a 
trip  made  a  will  commencing  as  fol- 
lows: "In  case  of  my  death  on  the 
way,  know  all  men  this  is  a  memo- 
randum of  my  last  will  and  testa- 
ment." The  testator  made  the  trip; 
arriving  safely  at  his  destinal^on, 
where  he  died.  The  court  held  that 
the  will  was  not  contingent  on  the 
testator's  death  on  the  journey.  In 
distinguishing  this  case  from  Porter's 
Case  (1869;  L.  R.  2  Prob,  &  Div. 
(Eng.)  22,  39  L.  J.  Prob.  N.  S.  12,  21 
L.  T.  N.  S.  680,  the  court  said:  '"In 
this  case  there  are  no  such  words  as 
those  relied  on  by  Lord  Penzance,  as 
leading  to  a  different  conclusion, 
namely,  those  in  which  the  testator 
said,  *I  wish  everything  that  I  may  be 
in  possession  of  at  that  time,'  i.  e.,  at 
the  time  of  his  death  abroad,  to  be 
divided;  I  therefore  admit  the  will  to 
probate." 

So,  it  was  shown  in  Dobson's  Goods 
(1866)  L.  R.  1  Prob.  &  Div.  (Eng.) 
88,  35  L.  J.  Prob.  N.  S.  54,  13  L.  T.  N. 
S.  758,  14  Week.  Rep.  408,  that  a  man 
made  a  will  commencing  as  follows: 
"January  29th,  1863.  Thursday  morn- 
ing. In  case  of  any  fatal  accident 
happening  to  me,  being  about  to  travel 
by  railway,  I  hereby  leave  all  my  prop- 
erty to,"  etc-  It  appeared  that  the 
testator  made  the  trip  and  returned  in 
safety.  The  court  held  that  the  will 
was  not  contingent  on  the  testator's 
death  on  the  contemplated  journey. 

In  Stuart's  Goods  (1888)  Ir.  L,  R. 
21  Eq.  105,  it  was  shown  that  a  per- 
son, in  contemplation  of  a  trip,  made 
a  will  providing  as  follows:  "Should 
any  accident  take  me  out  of  the  world, 
I  will  to  E.  McD.  £200,  and  also  fur- 
niture to  the  amount  of  £50  at  her 
selection."  The  testator  made  the  trip 
and  returned  home  safely,  remaining 
there  until  he  died.  The  court  held 
that  the  will  was  not  contingent  on 
any  accident  happening  to  him  during 
the  proposed  journey. 

h.  Death  on  voyage. 

In  Thompson  v.  Connor  (1855)  8 


Bradf.  (N.  Y.)  366,  it  appeared  that 
a  will,  after  disposing  of  certain  prop* 
erty,  read  as  follows:  "This  gift  and 
bequest  being  subject  to  the  following 
condition,  viz.,  that  the  said  Margaret 
Baxter  shall  produce  from  the  officers 
of  the  ship  in  which  I  shall  sail  on 
my  next  cruise,  satisfactory  evidence 
of  my  decease  during  the  same."  The 
court  admitted  the  will  to  probate, 
though  the  testator  did  not  die  on  the 
voyage,  on  the  principle  that  the  will 
was  not  dependent  on  the  testator's 
death  during  the  voyage,  but  referred 
to  the  collateral  matter  of  proof  of 
his  death. 

So,  in  Halford  v.  Halford,  L  K. 
[1897]  P.  (Eng.)  36,  it  was  shown  that 
a  man,  residing  in  India,  made  a  will 
disposing  of  his  property  to  his  wife 
and  two  others  in  trust  to  pay  her  the 
income  of  the  residue  of  his  estate 
during  her  widowhood,  but  in  case  of 
her  remarriage  she  was  to  receive  one 
third  for  life  only.  The  will  made  no 
disposition  of  the  residue  after  the 
wife's  death  without  remarrying.  The 
testator,  on  the  eve  of  his  departure 
for  England,  wrote  a  letter  to  his 
brother,  saying:  "If  anything  hap- 
pens to  us  on  the  way,  my  will  has 
been  accidentally  packed  away  in  a 
tin  box  to  which  I  cannot  now  get  ac- 
cess, as  I  forget  which  box  it  has 
been  put  into.  However,  if  we  both 
come  to  grief,  I  appoint  you  my  ex- 
ecutor; if  I  only,  then  in  conjunction 
with  Nan," — and  also  disposing  of  his 
estate  after  his  wife's  death  in  case 
she  survived  him.  It  appeared  that 
both  the  testator  and  his  wife  arrived 
safely  in  England,  where  the  testator 
later  died.  The  court  held  that  the 
letter  was  not  conditional,  but  was  a 
valid  and  operative  codicil.  Sir  F.  H, 
Jeune,  speaking  for  the  court,  said: 
"I  can  see  no  reason  for  saying  that 
it  is  conditional.  There  is  no  period 
defined  in  which  alone  the  will  is  to 
be  operative,  or,  if  such  is  to  be  in* 
ferred,  it  can  only  be  the  voyage  it- 
self— that  is,  the  period  of  danger. 
There  is  nothing  in  the  disposition  of 
the  property  which  points  to  a  limita- 
tion of  the  effect  of  the  will;  on  the 
contrary,  the  letter,  by  prescribing 
what  is  to  become  of  his  property  after 
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his  wife's  death  if  she  does  not  marry 
again,  makes  so  necessary  and  natural 
a  provision  tiiat  it  can  hardly  be  sup- 
posed it  was  intended  to  lapse  so  soon 
as  the  testator  set  foot  in  this  coun- 
try. I  think,  therefore,  that  the  letter 
must  be  admitted  to  probate." 

e.  Death  <n  ntiHtary  service. 

In  Spratt'a  Goods,  L.  R.  [1897}  P. 
(Eng.)  28,  it  was  proved  tiiat  a  soldier, 
while  in  active  service  in  the  Maori 
War,  wrote  a  letter  to  his  sister,  the 
material  parts  being  as  follows:  "This 
is  the  most  important  part  of  my  let- 
ter. If  we  remain  here  taking  pahs 
for  some  time  to  come,  the  chances  are 
in  favor  of  more  of  as  being  killed, 
and  as  I  may  not  have  another  oppor- 
tunity of  .  saying  what  I  wish  to  be 
done  with  any  little  money  I  may  pos^ 
sess,  in  case  of  an  accident,  I  wish 
to  make  everything  I  possess  over  to 
you.  .  .  .  Keep  this  until  I  ask 
you  for  it."  The  testator  survived  the 
war,  but  died  later,  never  having  re- 
voked the  testamentary  disposition 
contained  in  the  letter.  The  court  held 
that  the  will  was  not  dependent  on 
his  death  while  in  active  service,  and 
was  not,  therefore,  a  conditional  will. 

In  the  case  of  Thome's  Goods 
(1865)  4  Swabey  &  T.  (Eng.)  36,  S4 
L.  J.  Prob.  N.  S.  131.  11  Jur.  N.  S. 
569,  12  L.  T.  N.  S.  639,  it  was  shown 
that  the  testator,  a  captain  in  the 
army  stationed  in  Africa,  wrote  a  will 
commencing:  "In  the  event  of  my 
death  whilst  serving  in  a  horrid  cli- 
mate, or  any  accident  happening  to  me, 
I  leave  and  bequeath,"  etc.  The  de- 
ceased survived  the  climate,  but  died 
later  in  London.  It  was  held  that  the 
will  was  not  conditional,  and  was  not 
intended  to  operate  only  in  case  the 
testator  died  in  Africa. 

In  Winter  v.  Pawle  (1918)  34  Times 
.  L.  R.  (Eng.)  437,  a  will  in  the  form  of 
a  letter  was  written  by  a  soldier  in 
the  Dardanelles  expedition,  and  pro- 
vided as  follows:  "If  I  do  buy  it,  you 
might  see  that  the  few  quids  I  have  at 
Holt's  go  to  John  Strange."  The 
soldier  survived  the  fighting  there,  but 
died  later  in  India.  The  court  held 
that  the  will  was  not  contingent  on 
his  death   during  the  Dardanelles 


operations,  but  was  a  diapoaition  of 
his  property  in  any  event. 

d.  Death  aivatj  from  home. 

In  Likefield  v.  Likefield  (1885)  82 
Ky,  589,  56  Am.  Rep.  908,  there  was 
involved  the  following  will:  "If  any 
accident  should  happen  to  me  that  I 
die  from  home,  my  wife,  Julia  An 
Likefield,  shall  have  everything  I  pos- 
sess, the  house  and  lots  and  the  money 
that  is  due  to  me,  and  for  her  to  hold 
it  as  her  own."  The  testator  died  at 
home.  His  wife  offered  the  paper  for 
probate,  but  the  same  was  resisted  on 
the  ground  that  it  was  contingent,  and 
intended  to  be  effective  only  in  the 
event  that  the  testator  should  die  away 
from  home.  The  court  held  that  the 
will  was  not  contingent,  saying:  "The 
rule  is  that  courts  will  not  incline  to 
regard  a  will  as  conditional,  if  it  can 
be  reasonably  held  that  the  maker 
was  simply  expressing  his  inducement 
to  make  it,  however  inaccurate  the 
language  may  be  for  that  purpose,  if 
strictly  construed ;  and  unless  the 
words  clearly  show  that  it  was  intend- 
ed to  be  temporary  or  contingent,  it 
will  be  upheld.  In  this  instance,  if 
the  testator,  by  the  words  he  used,  re- 
ferred to  the  possibility  of  his  acci- 
dentally dying  from  home  as  a  reason 
for  making  the  will,  then  it  must  be 
maintained ;  but  if  he  intended  by  them 
to  show  that  he  was  then  making  only 
a  temporary  or  conditional  disposition 
of  his  property,  it  must  fail,  because 
the  event  named  never  happened."  In 
distinguishing  cases  holding  wills  to 
be  contingent,  the  court  said:  "In 
this  respect  they  are  clearly  distin- 
guishable from  the  case  now  present- 
ed. The  will  in  this  instance  fixes  no 
limit  or  time,  as  during  a  particular 
journey,  or  for  a  particular  length  of 
time.  No  specific  time  or  particular 
event  is  named.  It  refers  to  no  par- 
ticular expected  calamity,  and  the 
words  are  general  in  their  character; 
and  this  fact  leads  to  the  conclusion 
that  the  testator,  who  was  evidently 
not  an  educated  man  or  an  adept  in 
writing  such  instruments,  did  not  in- 
tend the  disposition  of  his  estate  to 
depend  upon  whether  he  died  at  or 
away  from  his  home." 
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The  maker  of  the  will  involved  in 
Cody  V.  Conly  (1876)  27  Gratt.  (Va.) 
S18,  being  in  fear  of  beingr  carried 
away  by  Federal  troops,  decided  to 
leave  the  state,  and  in  pursuance  of 
this  plan  wrote  the  following  letter  to 
his  wife,  intending  it  as  his  last  will: 
"I  am  going. away;  I  may  never  return. 
I  leave  my  property  to  Gaines  and 
Dan;  dispose  of  it  as  you  think  fit." 
It  appeared,  however,  that  the  testator 
never  abandoned  his  home,  but  re- 
sided there  continually  up  until  the 
time  of  his  death.  The  contention  was 
made  that  the  paper  was  inoperative 
as  a  will,  as  it  was  based  on  a  con- 
tingent event  (his  going  away  and  not 
returning)  which  never  occurred.  The 
court,  in  holding  that  the  will  was  not 
contingent,  said:  "There  is  not  a 
word  in  the  will  .  .  .  which  is  not 
perfectly  consistent  with  the  idea  that 
the  words,  'I  am  going  away;  I  may 
never  return/  were  used  only  to  indi- 
cate his  reason  for  then  making  his 
will,  and  not  to  express  or  imply  a 
condition  on  which  it  should  have 
effect" 

In  Vines  v.  Vines,  L.  R.  [1910]  P. 
(Eng.)  147,  the  testator,  while  in  In- 
dia, executed  and  sent  to  his  wife  in 
England  a  will  reading  as  follows: 
"If  anything  should  happen  to  me 
while  in  India  ...  -all  moneys, 
documents*  property  .  .  .  to  be  dis- 
posed of  to  the  best  advantage  after 
paying  all  my  expenses;  the  remain- 
der to  be  paid  to  my  wife."  Some 
years  later  the  testator  returned  to 
England,  where  he  died,  and,  the  will 
being  offered  for  probate,  the  same 
was  resisted  on  the  ground  i^at  it  was 
nugatory  because  contingent  on  an 
event  that  never  happened.  The  court 
held  that  the  will  was  hot  contingent, 
saying:  "The  question  always  de- 
pends on  the  wording  of  the  instru- 
ment, and  reading  the  instrument  be- 
fore me  I  come  to  the  conclusion  that 
it  is  not  conditional.  It  begins  with 
the  two  words,  'My  Will'  These 
words  stand  apart  at  the  top  of  the 
document,  and  are  apparently  intend- 
ed to  control  all  that  follows.  What 
follows  is,  I  think,  to  be  read  in  two 
parts:  First,  that  which  directs  what 
is  to  be  done  if  he  die  in  India;  and, 


secondly,  that  which  directs  what  is  to 
be- done  whether  he  die  in  India  or 
not.  I  refer  to  the  concluding  words 
of  the  will,  'all  property  at  the  time 
of  my  death,*  etc.  I  do  rot  regard 
these  words  as  a  mere  repetition  of 
the  earlier  words  in  the  will  which  are 
governed  by  the  condition  as  to  India, 
but  as  a  general  disposition  of  his 
property,  free  from  any  condition 
whatever." 

6.  Sudden  or  tmexpected  deoUk. 

In  Skipwith  v.  Cabell  (1870)  19 
Gratt.  (Va.)  758,  it  appeared  that  a 
woman,  after  disposing  of  her  estate, 
made  a  codicil  providing  as  follows: 
"In  case  of  a  sudden  and  unexpected 
death,  I  give  the  remainder  of  my 
property  to  bo  equally  divided  be- 
tween my  cousin,  Dr.  Carter  of  Phila- 
delphia, and  my  cousin,  Peyton  Skip- 
with of  New  Orleans,  one  half  of 
which  each  must  hold  in  trust  for  the 
benefit  of  their  children."  The  con- 
tention was  made  that  the  legacy  de- 
pended on  the  testatrix's  sudden  and 
unexpected  death,  and  that,  since  this 
did  not  occur,  nothing  passed  by  the 
bequest.  The  court  held  it  was  not  a 
conditional  legacy,  saying:  "In  cases 
of  this  sort,  the  question  to  be  deter- 
mined is  whether  the  contingency  is 
referred  to  as  the  reason  or  occasion 
for  making  the  disposition,  or  as  the 
condition  upon  which  the  disposition 
is  to  become  operative.  .  .  .  Upon 
the  whole,  it  seems  clear  that  such 
expressions  as  those  used  in  this 
clause  could  not  properly  be  construed 
as  creating  a  condition  unless  accom- 
panied by  other  language  so  clear  as 
to  admit  of  no  other  interpretation. 
They  are  not  so  accompanied  in  the 
present  case,  and,  without  putting  the 
slightest  strain  upon  the  language,  we 
can  understand  it  as  designed  only 
to  express  the  reason  which  led  the 
testatrix  to  dispose  of  the  residue  at 
that  time,  and  to  avoid  the  risk  of  fur- 
ther delay." 

f.  Death  before  parUcuUir  time. 

It  was  shown  in  Murphey  v.  Brown 
(1901)  159  Ind.  106,  62  N.  E.  275,  that 
a  man  made  a  will  disposing  of  his 
estate  to  his  wife,  and  granting  .cer- 
tain annuities  for  the  wife  and  others 
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until  the  charter  of  a  bank,  of  which 
he  was  a  stockholder,  expired.  The 
will  further  provided  that,  should  the 
testator  have  issue  at  the  time  the 


tate  should  so  to  them;  otherwise,  to 

certain  other  persons.  The  court  held 
that  the  will  was  not  contingent  on  the 
death  of  the  testator  before  the  ex- 


charter  expired,  the  residue  of  the  es-    piration  of  the  charter.  W.  J.  HcC. 


BITEIUX>NLEY  MANUFACTURING  COMPANY,  Plff.  in  Err., 

V. 

FRANK  WRYN. 
OMahoma  Suprmne  Court    July  S6S,  1018* 
"(—  Okla.  — ,  174  Pac  280.) 

Master  and  servant  —  attorney's  fee. 

1.  That  part  of  §  3768  which  provides  that,  "in  addition  to  the  actual 
damages  that  a  workman  may  have  sustained,  he  shall  be  entitled  to 
recover  such  a  reasonable  attorney's  fee  as  the  jury  may  fix,"  is  not 
violative  of  the  14th  Amendment  of  the  Constitution  of  the  United  States. 

iSee  note  on  this  question  beginning  on  page  884.] 


i^ppeal  —  failure  to  assign  error. 

2.  Where  plaintiff  fails  to  assign  as 
error  the  overruling  of  a  motion  for  a 
new  trial,  this  court  will  not  review  the 
sufficiency  of  the  evidence  to  support 
the  verdict. 

Master   and   servant   —  solldtiiig 
change  of  employment. 

3.  Sections  3765  and  3768,  Rev.  Laws 
1910,  are  not  in  contravention  of  §  69, 

Headnotes  1-3  by  Collier,  G. 


art.  6,  of  the  Constitution  of  the  state 
of  Oklahoma. 

Commerce  —  interf^ence  with  —  in- 
dincing  workmen  to  come  into  state. 
4.  A  statute  making  it  unlawful  to 
induce  workmen  to  come  into  the  state 
for  employment,  by  false  advertise- 
ments or  misrepresentations  as  to  con- 
ditions of  work,  is  not  invalid  as  in* 
terfering  with  interstate  commerce. 


Error  to  the  District  Court  for  Oklahoma  County  (Clark,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages, 
sustained  by  reason  of  defendant's  failure  to  notify  plaintiff  of  labor 
troubles  and  strikes  at  the  place  where  he  was  to  be  employed,  and  an 
attorney's  fee.  Affirmed, 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  Everest  &  Campbell  'and    fee  as  a  penalty  is  not  unconstitution- 
Shennan,  Veasey,  A  O'Heara  for  plain- 
tiff in  error. 

Messrs.  Twyford  &  Smith  and  J(An 
R.  Hadley,  for  defendant  in  error: 

The  legislature  has  a  right  to  make 
a  reasonable  classification  as  to  who 
shall  be  affected  by  an  act,  if  there  is 
a  fair  reason  fpr  such  classification 
and  it  affects  all  in  the  particular  class 
alike. 

Barrett  v.  Indiana.  229  U.  S.  26,  67 
L.  ed.  J050,  33  Sup.  Ct.  Rep.  692;  Dei- 
beikis  v.  Link-Belt  Co.  261  111.  454. 
104  N.  E.  211.  Ann.  Gas.  1915A,  241.  6 
N.  C.  C.  A.  401;  Com.  v.  Libbey,  216 
Mass.  366.  49  L.RJ^(N.S.)  879,  103  N. 
E.  923,  Ann.  Cas.  1915B,  659. 

The  provision  allowing  attorney's 


al. 

Atchison,  T.  &  S.  F.  R.  Go.  v.  Hat- 
thews.  174  U.  S.  96,  43  L.  ed.  909,  19 
Sup.  Ct.  Rep.  609,  68  Kan.  447,  49  Pac. 
602.  3  Am.  Neg.  Rep.  27;  Missouri,  K. 
&  T.  R.  Co.  V.  Harris,  234  U.  S.  412,  58 
L.  ed.  1377.  L.R.A.1915E,  942,  34  Sup. 
Ct.  Rep.  790;  Southern  R.  Co.  v.  Reid, 
222  U.  S.  424,  66  L.  ed.  257,  32  Sup. 
Gt.  Rep.  140;  Cleveland,  G.  G.  &  St.  L. 
R.  Go.  V.  Hamilton,  200  111.  633,  66  N. 
E.  389 ;  Dow  v.  Beidelman,  49  Ark.  465, 
6  S.  W.  718;  Burlington,  C.  R.  &  N.  R. 
Co.  V.  Dey,  82  Iowa,  312,  12  L.R.A. 
436,  3  Inters.  Com.  Rep.  684.  31  Am. 
St.  Rep.  477,  48  N.  W.  98;  Iowa  L.  Ins. 
Go.  V.  Lewis.  187  U.  S.  344,  47  L.  ed. 
209,  23  Sap.  Ct.  Rep.  126;  Farmers'  & 
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M,  Ins.  Co.  V.  Dobney,  189  U.  S.  301, 
47  L.  ed.  821,  23  Sup.  Ct.  Rep.  665; 
Insurance  Co.  of  N.  A.  v.  Bachler,  44 
Neb.  549,  62  N.  W.  911;  Lancashire  Ins. 
Co.  V.  Bush,  60  Neb.  116,  82  N.  W.  313; 
Harp  V.  Fireman's  Fund  Ins.  Co.  130 
Ga.  726,  61  S.  E.  704,  14  Ann.  Cas.  299; 
Arkansas  Ins.  Co.  v.  McManus,  86  Ark. 
115, 110  S.  W.  797. 

Collier,  C,  filed  the  foUowinsr 

opinion : 

This  is  an  action  brought  by  the 
defendant  in  error  against  the  plain- 
tiff in  error,  to  recover  damages  al- 
leged to  have  been  suffered  by  the 
plaintiff  by  reason  that  the  defend- 
ant wrongfully  and  falsely  failed  to 
represent  to  him,  at  the  time  of  his 
employment,  that  there  were  labor 
troubles,  strikes,  or  lockouts  at  or 
around  the  place  where  the  plaintiff 
was  employed  to  work  in  Oldahoma, 
and  $150  attorney's  fee. 

Hereinafter  the  parties  will  be 
designated  as  they  were  in  the  trial 
court. 

The  evidence  is  voluminous,  and 
we  think  that  it  is  not  necessary  for 
a  proper  understanding  of  this  case 
to  set  it  out  in  detail ;  but  it  is  suf- 
ficient to  state  that  the  unquestioned 
evidence  is  that  the  plaintiff  was  a 
resident  of  Kansas  City,  Missouri; 
was  a  structural  iron  worker  by 
trade;  that  he  was  employed  in  Kan- 
sas Oily  to  come  to  this  state  and 
work  for  the  defendant  as  a  tank 
builder ;  that  he  was  directed  to  go 
to  Norfolk,  Oklahoma ;  that  on  arriv- 
ing near  Norfolk  he  was  informed 
that  there  was  a  strike,  and  later 
looked  out  and  saw  armed  men  at 
Norfolk,  the  field  in  which  defendant 
was  operating  and  where  plaintiff 
was  to  work ;  that  he  did  not  stop  at 
Norfolk;  that  he  never  went  to  the 
field  in  which  defendant  waa  operat- 
ing; that  he  never  worked  for  the 
defendant,  but  went  to  Gushing; 
that  afterwards  an  agent  of  defend- 
ant offered  to  send  plaintiff  back  to 
Kansas  City,  and  said  defendant's 
agent  and  said  plaintiff  could  not 
agree  as  to  the  amount  to  be  paid 
the  plaintiff  in  settlement.  There 
was  also  uncontradicted  evidence  in 
the  case  showing  that,  if  the  plain- 


>ORTS,  ANNOTATED.        1,11  A.L3. 

tiff  was  entitled  to  recover  at  all  in 
this  case,  he  was  entitled  to  recover 
an  amount  certainly  as  great  as  the 
amount  of  the  verdict  rendered. 
The  evidence  was  in  conflict  as  to 
whether  the  party  employing  the 
plaintiff  was,  in  so  doing,  the  agent 
of  the  defendant,  and  whether  or  not 
the  plaintiff  at  the  time  of  his  em- 
ployment was  informed  by  the  agent 
of  defendant  that  there  were  labor 
troubles  in  the  vicinity  to  which  he 
was  to  be  sent. 

It  was  stipulated  that,  if  the  plain- 
tiff was  entitled  to  emy  attorney's 
fees  at  all,  the  evidence  would  show 
that  $150  would  be  a  reasonable  at- 
torney's fee.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $26,  and  answered  inter- 
rogations as  follows : 

'  (1)  Did  the .  defendant,  by  its 
agents,  represent  to  the  plaintiff,  be- 
fore he  left  Kansas  City,  there  were 
no  strike  or  labor  troubles  in  the  oil 
fields  in  Oklahoma,  where  the  plain- 
tiff was  to  be  carried  for  the  pur- 
pose of  working  for  the  defendant? 
Answer.  No. 

<2)  Did  the  defendant,  by  its 
agent,  inform  the  plaintiff,  before 
he  left  Kansas  City,  there  were 
strike  or  labor  troubles  in  the  oil 
fields  in  Oklahoma,  where  the  plain- 
tiff was  to  be  carried  for  the  pur- 
pose of  working  for  the  defendant? 

Answer.  No. 

The  defendant  timely  moved  for 
a  new  trial,  which  was  overruled 
and  excepted  to.  Later  the  court  en- 
tered a  judgment  against  the  defend- 
ant for  the  sum  of  $26  and  for  the 
additional  sum  of  $150  attorney's 
fee.  To  the  rendition  of  this  judg- 
ment the  defendant  excepted,  and 
perfected  an  appeal  to  this  court. 

The  defendant  assigns  the  follow- 
ing errors : 

"First.  There  was  no  evidence  up- 
on which  to  base  the  finding  of  the 
jury. 

"Second.  There  was  no  valid  law 

authorizing  the  court  to  render  judg- 
ment for  $150  attorney's  fee  in  favor 
of  the  plaintiff. 

"Third.  The  entire  statute  under 
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which  this  action  was  brought  is  un- 
constitutional. 

"Fourth.  The  particular  part  of 
the  statute  which  allows  the  recov- 
ery of  attorney's  fees  is  unconstitu- 
tional." 

The  overruling:  of  the  motion  for 
a  new  trial  not  being  assigned  as  er- 
ror, errors  occurring  during  the  trial 
cannot  be  considered  by  this  court. 
Vandenburg  v.  Winne,  55  Okla.  679, 
155  Pac.  245 ;  Nichols  v.  Dexter,  52 
Okla,  152,  152  Pac. 
817;  Millus  v.  Low- 
rey  Bros.  —  Okla. 
— ,  L.RA.1918B,  336, 164  Pac.  663; 
Cleveland  v.  Lampkin,  —  Okla.  — , 
165  Pac.  159. 

It  follows  that  the  only  question 
presented  for  review  is  as  to  the  con- 
stitutionality of  8§  3765  and  3768, 
Revised  Laws  (1910),  under  the 
Constitution  ctf  this  state;  and  is 
that  part  of  said  §  8768  which  pro- 
vides for  including  as  costs  an  attor- 
ney's fee,  in  the  event  of  the  recov- 
ery of  damages,  in  conflict  with  the 
14th  Amendment  of  the  Constitution 
of  the  United  States. 

Sections  3766,  3766,  and  3768  of 
the  Revised  t^ws  of  Oklahoma 
(1910)  were  enacted  at  one  and  the 
same  time  (Sess.  Laws  1907-08»  p. 
514),  and  should  be  construed  to- 
gether. 

Section  3785  reads :  "It  shall  be 
unlawful  for  any  employer  of  labor 
doing  business  in  the  state,  to  in- 
duce, influence,  persuade  or  engage 
workmen  to  change  from  one  place 
to  another  in  the  state,  or  to  bring 
workmen  of  any  class  or  calling  into 
the  state  to  work  in  any  of  the  de- 
partments of  labor,  through  or  by 
means  of  false  or  deceptive  represen- 
tations, false  advertising  or  false 
pretenses  concerning  the  kind  and 
character  of  the  work  to  be  done,  or 
amount  and  character  of  the  com- 
pensation to  be  paid  for  such  work, 
or  the  sanitary  or  other  conditions 
of  emplo}rment,  or  as  to  the  existence 
or  nonexistence  of  a  strike  or  other 
trouble  pending  between  employer 
and  employees,  at  the  time  of  or 
prior  to  such  engagement.  Failure 
to  state  in  an  advertiBement,  pro- 
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posal  or  contract  for  tiie  employment 
of  workmen  that  there  is  a  strike, 
lockout  or  other  labor  trouble  at  the 
place  of  the  proposed  employment, 
when,  in  fact,  such  strike,  lockout  or 
other  labor  troubles  then  actually 
exist  at  such  place,  shall  be  deemed 
a  false  advertisement  and  misrep- 
resentation for  the  purposes  of  ttds 
section." 

Section  3766  reads:  "Any  em- 
ployer of  labor  of  any  kind  doing 
business  in  this  state,  as  well  as  its 
agent,  attorney  or  servant  found 
guilty  of  violating  the  preceding  sec- 
tion, or  any  part  thereof,  shall  be 
fined  not  less  than  five  hundred  dol- 
lars and  not  exceeding  two  thousand 
dollars,  or  confined  in  the  county  jail 
not  less  than  one  month  and  not  ex- 
ceeding one  year,  or  botii  such  fine 
and  imprisonment." 

Section  3768  reads :  "Any  work- 
man who  shall  be  influenced,  induced 
or  persuaded  to  engage  with  any 
persons  mentioned  in  §  3766, 
through  or  by  means  of  any  of  the 
things  therein  prohibited,  shall  have 
the  right  of  action  for  recovery  of 
all  damages  that  he  has  sustained  in 
consequence  of  the  false  or  deceptive 
representation,  false  advertisement 
and  false  pretenses  used  to  induce 
him  to  change  his  place  of  employ- 
ment, against  any  companies,  cor- 
porations, or  other  employers  of  la- 
bor directly  or  indirectly  causing 
such  damages,  and,  in  addition  to  all 
actual  damages  such  workman  may 
have  sustained,  he  shall  be  entitled 
to  recover  such  reasonable  attor- 
ney's fees  as  the  jury  shall  fix,  to  be 
taxed  as  costs  in  any  judgment  re- 
covered." 

The  contention  of  the  defendant 
is:  "(1)  That  the  statute  in  toto 
is  void  because  it  vidlates  §  59  [art. 
5]  of  the  Constitution  of  state. 
(2)  That  that  part  of  §  8768,  allow- 
ing attorney's  fee  in  case  of  recov- 
ery, is  in  violation  of  the  14th 
Amendment  of  the  Constitution  of 
the  United  States" 

Section  69,  art.  5,  of  the  Constitu- 
tion of  this  state,  reads :  "Laws  of  a 
general  nature  shall  have  a  uniform 
operation  throughout  the  state,  and 
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where  a  general  law  can  be  made  ap- 
plicable, no  special  law  shall  foe 
enacted." 

The  14th  Amendment  of  the  Con- 
stitution of  the  United  States  reads : 
"No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of 
the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  lib- 
erty, or  property,  without  due  proc- 
ess of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

The  instant  case  is  brought  under 
§  3768,  and  therefore  it  clearly  ap- 
pears that  the  law  involved  in  this 
action  is  the  exercise  of  a  police 
power,  and  the  attorney's  fee  given 
under  §  3768,  Revised  Laws,  is  an 
additional  penalty  imposed. 

In  Arkansas  Ins.  Co.  v.  McManus, 
86  Ark.  115,  110  S.  W.  797,  it  is 
held:  "The  Statute  of  1905  (Laws 
1905,  p.  308) ,  providing  for  the  col- 
lection of  a  12  per-cent  penalty  and 
reasonable  attorney's  fees  from  an 
insurer  who  fails  to  pay  a  loss  with- 
in the  time  prescribed  by  the  policy 
after  demand,  is  not  unconstitution- 
al as  a  denial  of  equal  protection  of 
the  laws,  nor  as  a  deprivation  of 
property  without  due  process  of 
law." 

This  holding  finds  support  in 
Union  Cent.  L.  Ins.  Co.  v.  Chowning, 
86  Tex.  654, 24  L.R.A.  504, 26  S.  W. 
982 ;  ^ew  York  L.  Ins.  Co.  v.  Orlopp, 
25  Tex.  Civ.  App.  284,  61  S.  W.  336, 
Merchants'  Life  Asso.  v.  Yoakum, 
89  C.  C.  A.  56,  98  Fed.  251;  and  by 
the  Supreme  Court  of  the  United 
States  in  Fidelity  Mut.  Life  Asso.  v. 
Mettler,  186  U.  S.  808, 46  L.  ed.  922, 
22  Sup.  Ct.  Rep.  662 ;  Iowa  L.  Ins. 
Co.  v.  Lewis,  187  U.  S.  335,  47  L.  ed. 
204, 23  Sup.  C?t.  Rep,  126.  TheTex- 
as  court  held  that  the  statute  could 
be  sustained  as  a  proper  exercise  of 
the  police  power  of  the  state,  and  the 
circuit  court  of  appeals  seems  to 
have  based  its  conclusion  on  the 
same  ground,  as  the  opinion  quotes 
at  length  from  the  opinion  in  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Matthews, 
174  U.  S.  96,  43  L.  ed.  909, 19  Sup. 
Ct.  Rep.  609,  upholding,  as  a  proper 
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exercise  of  t^e  police  power,  a  stat> 
ute  of  the  state  of  Kansas  relating 
to  the  liability  of  railroads  for  dam- 
ages by  fire,  and  providing  that  in 
all  actions  against  railroad  compa^ 
nies  to  recover  such  damages  the 
plaintiff  may  recover  a  reasonable 
attorney's  fee  as  a  part  of  the  judg- 
ment 

The  supreme  court  of  Nebraska 
upholds  a  statute  which  provides 
that,  in  actions  on  insurance  policies 
in  cases  of  total  loss  by  fire,  the 
plaintiff  may  recover  an  attorney's 
fee.  The  court,  in  rendering  judg- 
ment against  an  insurance  company 
upon  any  such  policies  of  insurance, 
shall  allow  the  plaintiff  a  reasonable 
sum  as  an  attorney's  fee,  to  be  taxed 
as  a  part  of  the  costs.  Farmers 
Mut.  Ins.  Co.  v.  Cole,  4  Neb.  (Unof.) 
180,  93  N.  W.  780;  Lancashire  Ins. 
Co.  v.  Bush,  60  Neb.  116,  82  N.  W. 
813 ;  Farmers  &  M.  Ins.  Co.  v.  Dob- 
ney,  62  Neb.  218,  97  Am.  St.  Rep. 
624,  86  N.  W.  1070. 

The  Supreme  Court  of  the  United 
States,  in  Farmers'  &  M.  Ins.  Co.  t. 
Dobney.  189  U.  S.  301, 47  L.  ed.  821, 
23  Sup.  Ct  Rep.  565,  following  the 
doctrine  of  the  Mettler  Case,  and  af- 
firming the  decision  of  the  supreme 
court  of  Nebraska,  also  upheld  the 
statute.  In  the  Dobney  Case  the  line 
of  reasoning  would  seem  to  indicate 
that  the  court  meant  to  uphold  the 
Nebraska  statute  as  the  exercise  of 
the  police  power  of  the  state,  though 
it  is  not  expressly  so  stated  in  the 
opinion. 

The  supreme  court  of  Kansas  up- 
held a  similar  statute  in  British 
America  Assur.  Co.  v.  Bradford,  60 
Kan.  82, 56  Pac.  835.  In  the  opinion 
in  that  case,  by  Chief  Justice  Dos- 
ter,  the  court  said :  "Fire  insurance 
has  come  to  be  a  business  public  in 
its  nature,  .  .  .  and  is,  therefore, 
properly  a  subject  of  legislative 
regulation.  The  state  is  interested 
in  the  preservation  of  the  property 
of  its  citizens,  that  the  general  val- 
ues of  the  commonwealth  may  not  be 
impaired.  Especially  is  it  interested 
in  the  preservation  of  its  homes  and 
their  rebuilding  when  destroyed. 
To  the  end  that  insurance  companies 
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may  be  compelled  tq  respect  the  ob- 
ligations voluntarily  taken  upon 
themselves  to  subserve  the  policies 
of  the  state  in  these  respects,  the 
legislature  may  rightfully  impose 
upon  them  the  repayment  to  insur- 
ers of  attorneys'  fees  necessarily  in- 
curred in  suits  to  make  good  their 
delinquencies.  To  do  so  is  no  viola- 
tion of  the  14th  Amendment,  declar- 
ing tiiat  'no  state  shall  deny  to  any 
person  within  its  jurisdiction  the 
equal  protection  of  the  law.* " 

The  supreme  court  of  Florida  has 
upheld  a  statute  of  that  state,  au- 
thorizing the  recovery  of  reasonable 
attorney's  fees  against  life  and  fire 
insurance  companies  in  suits  upon 
policies.  Tillis  v.  Liverpool  &  L.  & 
G.  Ins.  Co.  46  Fla.  268,  110  Am.  St 
Rep.  101,  35  So.  171 ;  Hartford  F. 
Ins.  Co.  V.  Redding,  47  Fla.  228,  67 
L.R.A.  518,  110  Am.  St  Rep.  118, 
87  So.  62. 

In  Lancashire  Ins.  Co.  v.  Bush,  60 
Neb.  116,  82  N.  W.  313,  it  is  held: 
"The  provisions  of  §  3  of  the  Valued 
Policy  Law,  .  .  .  permitting  the 
taxation  as  costs  of  a  reasonable  at- 
torney's fee  upon  rendering  judg- 
ment against  an  insurance  company 
on  a  contract  insuring  real  estate, 
is  grounded  on  considerations  of 
public  policy  and  is  constitutional." 

In  the  body  of  the  opinion  it  is 
said  (60  Neb.  122)  :  "The  question 
remaining  yet  to  be  considered  is  the 
validity  of  the  statute  under  which 
the  court  acted  in  taxing  an  attor- 
ney fee  of  $150  against  the  company 
as  part  of  the  costs.  The  3d  section 
of  the  Valued  Policy  Law  is  as  fol- 
lows: The  court,  upon  rendering 
judgment  against  an  insurance  com- 
pany upon*  any  such  policy  of  insur- 
ance, shall  allow  tiie  plaintiff  a 
reasonable  sum  as  an  attorney's  fee, 
to  be  taxed  as  part  of  the  costs.' 
.  .  .  It  is  argued  by  counsel  for 
the  company  that  this  provision  of 
the  act  goes  beyond  the  limits  of 
valid  legislation;  that  it  is  partial 
and  oppressive,  and  denies  to  insur- 
ers of  real  property  the  equal  pro- 
tection of  the  laws.  In  Insurance 
Co.  of  N.  A.  v.  Bachler,  44  Neb.  549, 
62  N.  W.  911,  the  law  was  assailed 
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as  being  unconstitutionsU ;  but  the 
court  hdd,  in  an  opinion  by  Com- 
missioner Ragan,  that  it  was  a  war- 
rantable exercise  of  legislative 
power.  In  other  cases  judgments  of 
the  district  court  were  affirmed  on 
the  assumption  that  the  law  author- 
izing the  taxation  of  attorneys'  fees 
against  insurance  companies  was  a 
constitutional  and  valid  law.  Ger- 
man Ins.  Co.  V.  Eddy,  37  Neb.  461, 
55  N.  W.  1078 ;  Hanover  F.  Ins.  Co. 
V.  Gustin,  40  Neb.  828,  59  N.  W. 
375;  Home  F.  Ins.  Co.  v.  Skoumal, 
51  Neb.  655,  71  N.  W.  290 ;  Hartford 
F.  Ins.  Co.  V.  Corey,  53  Neb.  209,  73 
N.  W.  674;  Home  F.  Ins.  Co.  v. 
Weed,  65  Neb.  146,  75  N.  W.  539. 
These  decisions  are  vigorously  at- 
tacked ;  but  we  are  convinced,  as  the 
result  of  further  investigation  of  the 
subject,  that  they  are  sound  and 
should  be  adhered  to.  There  is  noth-  . 
ing  in  the  Constitution  of  the  United 
States,  or  of  this  state,  which  for- 
bids classification  of  subjects  for  the 
purpose  of  legislation.  Barbier  v. 
Connolly,  113  U.  S.  27, 28  L.  ed.  923, 
6  Sup.  Ct  Rep.  357;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Matthews,  supra; 
State  ex  rel.  Dawson  County  v. 
Farmers  &  M.  Irrig.  Co.  59  Neb.  1, 
SON.  W.  52,  .  .  .  The  legislature 
was,  we  think,  within  its  constitu- 
tional power  hk  selecting  this  class 
of  insurance  companies  from  all 
other  litigants,  and  subjecting  them, 
if  unsuccessful,  to  the  payment  of 
attorneys'  fees,  because  experience 
and  observation  had  shown  that  the 
defenses  upon  which  they  generally 
rely  are  without  merit,  and  con- 
structed out  of  some  of  the  for- 
feiture clauses  with  which  their 
policies  are  thronged.  The  law  in 
question  was  designed  to  repress  an 
evil  practice,  to  advance  public  in- 
terest, and  promote  justice.  It  was 
an  exercise  of  legislative  power  jus- 
tified by  considerations  of  public 
policy.  Similar  statutes  have  been 
held  valid  in  other  jurisdictions. 
,  .  .  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Matthews,  58  Kan.  447,  49  Fac.  602, 
3  Am.  Neg.  Rep.  27;  Peoria,  D.  & 
E.  R.  Co.  V.  Duggan,  109  111.  537,  50 
Am.  Rep.  619;  Perkins  v.  St  Louis, 
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I.  M.  &  S.  R.  Co.  103  Mo.  52,  11 
426,  16  S.  W.  320;  Burling- 
ton, C.  R.  &  N.  R.  Co.  V.  Dey,  82 
Iowa,  312,  12  L.R.A.  436,  3  Inters. 
Com.  Rep.  584,  31  Am.  St.  Rep.  477. 
48  N.  W.  98;  Wortman  v.  Klein- 
schmidt,  12  Mont.  316,  30  Pac.  280; 
Cameron  v.  Chicago,  M.  &  St.  P.  R. 
Co.  63  Minn.  384,  31  L.R.A.  553,  65 
N.  W.  652 ;  Vogel  v.  Pekoe,  157  111. 
339,  30  L.R.A.  491,  42  N.  E.  386." 

In  Harp  v.  Fireman's  Fund  Ins. 
Co.  130  Ga.  726,  61  S.  E.  704,  14 
Ann.  Cas.  299,  it  is  held:  "The 
Civil  Code,  §  2140,  providing  for  the 
recovery  of  damages  and  attorney's 
fees  against  insurance  companies,  is 
not  violative  of  §  1  of  the  14th 
Amendment  of  the  Constitution  of 
the  United  States,  nor  of  any  of  the 
provisions  of  2,  3,  and  4  of  art 
1  of  the  Constitution  of  the  state  of 
Georgia." 

In  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
v.  Hamilton,  200  111.  633,  66  N.  E. 
389,  it  is  held:  "The  provision  of 
§§  1  and  li  of  the  Act  on  Fencing 
and  Operating  Railroads,  authoriz- 
ing the  recovery  of  resulting  dam- 
ages anct  reasonable  attorney's  fees 
in  any  court  where  suit  is  brought, 
or  to  which  the  case  may  be  appealed 
in  case  of  violations  of  the  act,  is 
constitutional." 

In  the  body  of  the  opinion  it  is 
said:  "The  regulation  designed  to 
prevent  the  starting  or  spreading  of 
fire  has  regard  to  the  public  welf  are^ 
and  is  wiUiin  the  police  power.  It 
does  not  seem  to  be  denied  that  the 
legislature  may  impose  a  penalty  for 
f^ure  to  comply  with  the  require- 
ment; but  it  is  argued  that  this 
provision  for  attorney's  fees  is  not  a 
penalty  for  a  failure  to  keep  the 
right  of  way  clear  from  dead  .  .  . 
material,  but  rather  an  attempt  to 
impose  a  penalty  for  exercising  the 
right  to  resort  to  the  courts  for  the 
purpose  of  securing  justice  by  de- 
fending against  exorbitant  or  illegal 
d^nands.  Corporations  have  equal 
rights  with  natural  persons  to  de- 
fend against  claims  which  they  be- 
lieve to  be  illegal  or  exorbitant;  but 
this  statute  does  not  provide  for  the 
recovery  of  attorney's  fees,  unless 
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it  shall  be  judicially  determined  that 
the  defendant  had  neglected  its  duty 
and  been  guilty  of  a  violation  of  the 
statute.  If  no  damages  are  recov- 
ered, there  can  be  no  attorney's  fees ; 
and,  if  the  corporation  deems  the  de- 
mand  exorbitant,  it  is  entitled  to 
make  a  tender  of  the  actual  dam- 
ages. Inasmuch  as  the  statute  does 
not  provide  for  attorney's  fees  ex- 
cept upon  proof  of  the  violation  of 
the  duty,  we  do  not  regatd  the  stat- 
ute subject  to  tile  objection  made  in 
the  argument." 

In  Dow  V.  Beidelman,  49  Ark.  456, 
5  S.  W.  718,  it  is  held:  "The  Act 
of  April  4,  1887,  to  regulate  the 
rates  of  charges  for  the  carriage  of 
passengers  1^  railroads,  provides 
that  for  an  overcharge  beyond  the 
maximum  fixed  by  the  act  the  com- 
pany, or  person  operating  the  road, 
shall  forfeit  and  pay  not  less  than 
$50,  nor  morp  than  $300  and  costs 
of  suit,  including  a  reasonable  at- 
torney's fee.  iieid,  tnat  the  attor- 
ney's fee  is  a  part  of  the  penalty  for 
the  wilful  violation  olthe  provisions 
of  the  act,  and  stands  upon  the  same 
footing  as  the  money  judgment  to 
be  recovered;  and  including  it  as 
part  of  the  penalty  does  not  make 
the  act  obnoxious  to  t^e  objection 
of  being  partial  and  unequal  legisla- 
tion." 

In  the  body  of  the  opinion  it  is 
said:  "An  attorney's  fee  may  be 
included  as  a  part  of  the  penalty 
imposed  for  noncompliance  with  tin 
duty  imposed,  without  rendering  the 
statute  obnoxious  to  the  objection  of 
being  partial  and  unequsd  legisla- 
tion. Peoria,  D.  &  E.  R.  Co.  v.  Dug- 
gan,  109  111.  537,  50  Am.  Rep.  619; 
Kansas  P.  R.  Co.  v.  Yanz,  16  Kan. 
583;  Missouri  P.  R.  Co.  v.  Abney,  30 
Kan.  41.1  Pac.  385."  • 

In  Burlington,  C.  B.  &  N.  R.  Co. 
v.  Dey,  S2  Iowa,  312, 12  L.R.A.  436, 
3  Inters.  Com.  Rep.  584,  31  Am.  St. 
Rep.  477,  48  N.  W.  98,  it  is  held: 
"The  provision  in  said  act,  entitling 
the  plaintiff  in  actions  against  a 
railroad  company  for  a  breach  of  its 
provisions  to  recover,  in  addition  to 
the  damages  therein  provided  for, 
an  attomiejr's  fee,  grants  no  priv- 
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flege  to  such  litigfttits  that  is  forbids 
■den  by  the  Constitution ;  nor  can  it 
be  regarded  as  imposing  a  penalty 
upon  the  exercise  &t  the  right  of  de- 
fense." 

We  are  not  cited  in  either  brief 
to  a  decision  of  this  court  which  is 
-decisive  of  the  questions  at  issue, 
and,  after  a  moat  diligent  search,  are 
anable  to  find  that  said  questions 
have  heretofore  been  passed  upon  by 
this  coart  There  have  been  only 
two  cases  passed  upon  by  this  court 
in  which  the  constitutionality  of  the 
provision  for  the  recovery  of  an 
attorney's  fee  as  part  of  the  cost 
(Chicago,  R.  I.  &  P.  R.  Co.  v.  Ma- 
shore,  21  Okla.  275,  96  Pac.  630,  17 
Ann.  Cas.  277,  and  Oligschlager  v. 
Stephenson,  24  Okla.  760,  104  Pac. 
345)  is  involved,  and  in  said  last- 
named  case  Chief  Justice  Kane  said : 
"The  rule  seems  to  be  that,  where 
the  penalty  has  been  imposed  for 
acme  tortious  or  negligent  act,  the 
statute  has  generally,  though  not  al- 
ways, been  sustained;  but,  on  the 
contrary,  where  no  wrongful  or  neg- 
ligent conduct  was  invented  to  the 
defeated  party,  any  attempt  to 
<;harge  him  with  a  penalty  has  not 
prevailed." 

We  think  that  there  is  no  difficulty 
in  differentiating  the  cases  of  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Mashore 
and  Oligschlager  v.  Stephenson,  su- 
pra, with  the  holding  in.  the  instant 
case;  the  rule  prescribed  in  said 
cases  being  tiiat  in  actions  on  con- 
tract the  provision  of  the  allowance, 
«^  part  of  the  costs,  of  an  attorney's 
fee  for  the  plaintiff  in  event  of 
recovery,  and  no  provision  for  a  like 
fee  to  the  defendant  upon  a  success- 
ful defense,  is  a  violation  of  the 
Constitution  of  this  state  and  the 
14th  Amendment  of  the  Constitution 
of  tile  United  States,  and  the  holding 
in  said  cases  is  abundantly  sustained 
by  authorities.  While  in  the  instant 
case  the  action  is  based  upon  the 
violation  of  a  police  regulation  and 
provides  for  the  taxing  of  an  attor- 
ney's fee  as  a  part  of  the  costs  as 
a  penalty,  it  therefore  appears  that 
the  holding  in  this  case  is  not  gov- 
erned by,  or  in  conflict  with,  said 
11  AX.R^6. 
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'  cases  of  OligscMager  v.  Stephenson 
and  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Hashore,  supra,  or  either  one  of 
them. 

In  short,  in  cases  based  upon  an 
assumpsit,  as  were  the  cases  of  Olig- 
schlager V.  Stephenson  and  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Mashore,  supra, 
the  right  of  the  plaintiff,  in  event  of 
recovery,  to  recover  an  attorney's 
fee  as  a  part  of  the  costs,  without  a 
similar  provision  for  the  opposing 
party  in  event  of  success,  was  an- 
eonstitutional,  while  the  provision  as 
to  recovery  of  an  attorney's  fee  as 
part  of  the  costs  alone  by  the  plain- 
tiff, and  no  provision  for  recovery 
of  an  attorney's  fee  in  event  of  suc- 
cess on  the  part  of  the  defendant, 
as  in  the  instant  case,  the  said  acr 
tion  being  based  upon  the  violation 
of  a  police  regulation,  and  such  an 
attorney's  fee  being  in  the  nature  of 
a  penalty,  does  not  violate  any  pro- 
vision of  the  Constitution  of  this 
state  or  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

"A  statute  will  not  be  declared  in- 
valid as  being  repugnant  to  the  pro- 
visions of  the  Constitution,  unless 
such  repugnancy '  is  clear  and  ap- 
pears beyond  .  .  .  doubt"  Rak- 
owski  V.  Wagoner,  24  Okla.  282, 103 
Pac.  632. 

"It  is  not  on  slight  implication  and 
vague  conjecture  that  the  legisla- 
ture is  to  be  pronounced  to  have 
transcended  its  powers  and  its  acts 
to  be  considered  as  void.  The  op- 
position between  the  Constitution 
and  the  law  should  be  such  that  the 
judge  feels  a  clear  and  strong  con- 
viction of  their  incompatibility  with 
each  other."  Anderson  v.  Ritter- 
busch,  22  Okla.  761,  98  Pac.  1002. 

Sections  3765  and  3768  are  the  ex- 
ercise of  the  police  power  of  the 
state,  in  part  for  the  protection  of 
this  commonwealth  from  the  turmoil 
and  strife  that  would  probably  re- 
sult upon  the  importation  of  labor- 
ers, at  a  place  and  business  where  a 
strike  is  on,  and  that  the  state  has 
a  right  to  penalize  a  violator  of  said 
§§  8765  and  3768  by  providing  an 
attomej^s  fee  for  the  workman  who 
has  been,  in  violation  of  said  sec- 


Digitized  by  Google 


866 


AHBRICAN  LAW  REPOBTS,  ANNOTATED. 


[11  AJJL 


ckanirc  of 
•■tvlormnt. 


turns,  induced  to  accept  employment 
without  being  advised  of  tiie  exist- 
ence of  a  strike  in  the  field  in  which 
he  is  employed  to  work ;  and  we  are 
unable  to  agree  with  the  contention 
of  defendant  that  providing  for  an 
attorney's  fee,  in  the  event  of  recov- 
ery by  the  workman, 

«t-"*  ^  *  P*rt  of  the  cost, 
•oiidtiRK  is  violative  of  the 

14th  Amendment  of 
the  Constitution  of 
the  United  States,  or  that  said  §§ 
3765  and  3768  are  violative  of  the 
Constitution  of  this  state. 

It  cannot  be  denied  that  the  au- 
thorities as  to  the  constitutionality 
of  allowing  a  plaintiff  an  attorney's 
fee  in  successful'  actions,  and  not 
providing  for  an  attorney's  fee  for 
the  defendant,  if  successful,  are  not 
entirely  harmonious.  But  we  are  of 
the  opinion  that  the  weight  of  au- 
thority, and  the  best-reasoned  cases, 
force  the  conclusion  that  the  provi- 
sion for  the  recovery  of  an  attor- 
ney's fee  on  the  part  of  the  plaintiff 
under  §  3768,  supra,  is  not  in  con- 
travention of  any  provision  of  the 
— attorne  »■  fee    ^^th.  Amendment  of 

-m    orncTB    ee.    y.^  ConstitutlOU  of 

the  United  States,  or  of  §  59,  art.  6, 
of  the  Constitution  of  this  state. 

'  We  are  unable  to  agree  with  the 
contention  of  the  defendant  that  the 
statutes  under  re- 

f.r.'^Se'r'^^re  viow  "an  at- 
with-iadvoinv    tcmpt  to  rcgulate 

workmen  to 

come  into  atnte.  commercc  among 
the  states."  We 
have  not  been  cited  to,  nor  have  we 
been  able  to  find,  any  Federal  reg- 
ulation upon  the  subject  involved. 

It  was  decided  in  Missouri  P. 
R.  Co.  v.  Larabee  Flour  Mills  Co.  211 
U.  S.  612,  58  L.  ed.  862,  29  Sup.  Ct. 
Rep.  214,  that  the  mere  creation  of 
the  Interstate  Commerce  Commis- 
sion, and  the  grant  to  it  of  a  large 
measure  of  control  over  interstate 
commerce,  do  not,  in  the  absence  of 
action  by  it,  change  the  rule  that 
Congress  by  nonaction  leaves  power 
in.  the  states  over  nierely  incidental 
matters.  "Iii  other  words,"  and  we 
quote  from  the  opinion  (211  U.  S. 
page  623),  "the  mere  grant  by  Con- 


gress to  the  Commission  of  certain 
national  powers  in  respect  to  inter- 
state commerce  does  not  of  itself, 
and  in  the  absence  of  action  by  the 
Commission,  interfere  with  the 
authority  of  the  state  to  make  those 
regulations  conducive  to  the  welfare 
and  convenience  of  its  citizens. 
.  .  .  Until  specific  action  by  Con- 
gress or  the  Commission,  the  control 
of  the  state  over  these  incidental 
matters  remains  undisturbed." 

We  are  unable  to  that  the 
cases  cited  by  the  defendant  (Inter- 
national Textbook  Co.  v.  Pigg,  217 
U.  S.  91,  54  L.  ed.  678,  27  L.RA. 
(N.S.)  493,  80  Sup.  Ct.  Rep.  481, 18 
Ann.  Cas.  1103;  Cincinnati,  N.  0.  & 
T.  P.  R.  Co.  V.  Rankin,  154  Ky.  549, 
45  L.R.A.  (N.S.)  534, 157  S.  W.  926; 
Stubbs  T.  People,  40  Colo.  414,  11 
L.R.A.(N.S.)  1071, 122  Am.  St.  Rep. 
1068,  90  Pac.  1114,  13  Ann.  Cas. 
1025)  in  support  of  its  contention 
•that  the  statutes  under  review  "are 
an  attempt  to  regulate  commerce 
among  the  states,  and  to  punish  a 
defendant  for  an  act  committed  in 
a  sister  state,"  throw  any  lii^t 
whatever  upon  said  question. 

Finding  no  error  in  the  record, 
this  case  is  affirmed. 

It  appearing  from  the  record  that 
a  supersedeas  bond  was  given  by  the 
defendant  in  this  case,  with,  the 
Fidelity  &  Deposit  Company  of 
Maryland,  a  corporation,  as  surety, 
it  is  hereby  ordered  that  the  plaintiff 
have  and  recover  of  and  from  the 
said  Fidelity  &  Deposit  Company  of 
Maryland  $176,  with  interest  there- 
on from  the  4th  day  of  October, 
1915,  at  6  per  cent  per  annum,  and 
costo. 

Per  Curiam : 
Adopted  in  whole. 


iroTE. 

Aa  to  the  validity  of  statutory  pro- 
visions for  attorneys'  fees,  see  note 
following  Union  Tebhinal  Co.  t. 
TURNE»  CONSTR,  Co.  post,  884.  partic- 
ularly subd.  IV.,  which  deals  with  spe- 
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eial  procMdiBga.  If  the  Workmen's  ins  the  eon^iutttion  cover  the  «k- 
Compensati<»i  Statutes  are  valid,  there  pense  of  securiiif  it,  indudizig  attor- 
seems.to  be  no  good  objection  to  mak-    neys'  fees. 


CLARENCE  W.  ALEXANDER,  Doing  Business  under  fhe  Name  of  Con- 
BoUdated  Coal  Company,  Reapt., 

V 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COMPANY,  Appt 

JflawuH  Supreme  Court  (In.  Bano)'-Apra  1,  1020. 

.    (—  Mo.  — ,  221  S.  W.  712.) 

Constitntlonal  law  —  assessing  attorney's  fee  —  equal  protection. 

1.  A  statute  allowing:  attorney's  fees  to  be  taxed  against  a  common  car- 
rier»  which  subjects  a  shipper  to  undue  or  unreasonable  prejudice  or  dis- 
advantage, is  not  unconstitutional  as  depriving  him  of  property-  without 
due  process  of  law  or  of  the  equal  protection  of  the  law. 

[See  note  on  this  queation  beginning  on.  page  884.] 

Pleading  —  action  for  penalty  for  re- 
fusal to  deliver  shipment  —  allega- 
tion of  intrastate  character. 

2.  That  a  shipment,  to  recover  a 
penalty  for  refusal  to  deliver  which 
suit  is  brought  under  a  state  statute, 
was  interstate  and  therefore  not  with* 
in  the  operation  of  the  statute,  is  a 
matter  of  defense,  so  that  failure  to 
allege  its  intrastate  character  does  not 
render  the  complaint  insufficient. 

[See  21  R.  C.  L.  491.J 
Statute  —  cMistmctiOT  —  plain  intent. 

3.  A  statute  imposing  a  penalty  up- 
on a  railroad  company  for  subjecting 
a  shipper  to  undue  or  unreasonabto 
prejudice  or  disadvantage  will  be  so 
construed  as  not  to  include  within  its 
scope  any  . act  or  person  not  plainly  or 
fairly  intended  to  be  included,  but  it 
will  not  be  so  construed  as  to  defeat 
a  plain  and  proper  legislative  intent. 

[See  26  R.  C.  L.  1084.] 
Carrier  —  diacriminatiini  against  Clip- 
per —  ill  will. 

4.  Ill  will  or  disfavor  on  the  part  of 
a  carrier  towards  a  shipper  is  not  nec-<. 
essary  to  subject  it  to  a  penalty  for 
violating  a  statute  forbidding  it  to 
subject  him  to  an  undue  or  unreason- 
able disadvantage. 

[See  4  R.  C.  L.  668.] 


—  necessity  of  ■howl■|^  preference  to 
another. 

6.  To  subject  a  carrier  to  a  penalty 
for  violating  a  statute  forbidding  the 
subjecting  of  any  particular  person  to 
undue  or  unieasonable  prejudice  or 
disadvantage  it  is  not  necessary  that 
the  giving  of  an  undue  or  unreason- 
able preference  to  another  p^on  be 
shown. 

Appeal  —  verdict  based  on  evidence. 

6.  The  supreme  court  will  not  dis- 
turb a  verdict  supported  by  evidence, 
when  th^  trial  judge  has  refused  to 
interfere. 

[See  2  R.  C.  L.  19S,  197.] 

Constitutional  law  —  when  statnte  de- 
clared unconstitutionaL 

7.  A  statute  will  not  be  held  to  be 
unconstitutional  unless  its  unconstitu- 
tionality is  so  obvious  as  to  be  beyond 
all  reasonable  doubt. 

[See  25  R.'  C.  L  1000.] 

Damages  —  treble  —  reasonaUoieas. 

8.  A  penalty  of  treble  damages 
against  a  common  carrier  for  undue  or 
unreasonable  prejudice  or  disadvan- 
tage to  a  shipper,  with  respect  to 
transportation,  is  not  void  for  severity 
cr  unreasonableness. 


(Graves  and  Woodson,  JJ.,  disseit.} 


Appeal  by  defendant  from  a  jtklgmeitt  of  the  Circuit  Court  for  Jackson 
County  (^tehom,  J.)  in  favor  of  plaintiff  in  an  acticm  brought  to  recoioer 
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damages  arising:  from  defendant's  alleged  violation  of  a  statute  fozlndding' 
preferences  or  subjection  of  person  to  prejudice,  and  for  an  attorney's 
fee.  Affirmed, 

is  vested  in  this  court  because  the 
constitutionality  of  the  sections  of 
the  statute  above  mentioned  is  in- 
volved. 

The  -essential  facts  oat  of  which 
this  controversy  arose  are,  as  shown 
by  the  record,  as  follows :  The  plain- 
tiff was  engaged  in  the  business  of 
selling  coal  at  retail  in  Kansas  City, 
Missouri,  where  he  maintained  a 
coal  yard.  The  yard  was  about  60 
feet  in  width  at  ttie  rear  end,  where 
it  abutted  upon  an  alley  in  which  a 
railroad  switch  was  operated  by  de- 
fendant. From  this  switch  plaintiff's 
coal  yard  was  served.  At  the  rear  end 
of  plaintiff's  lot  there  was  a  board 
fence  about  6  feet  -high,  extending 
entirely  across  the  lot.  This  fence 
stood  about  18  inches  west  of  the 
east  line  of  the  lot.  Outside  of  the 
fence  and  between  it  and  the  rail- 
road track  above  mentioned,  there 
were  two  or  three  tdephone  or  elec- 
tric light  poles,  which  appear  to  have 
been  about  15  to  18  inches  in  diame- 
ter near  the  base.  The  fence  was 
old  and  had  gradually  become  in- 
clined outward  and  toward  the  rail- 
road track.  Some  time  in  the  early 
part  of  1913,  an  association  of  rail- 
road employees  known  in  this  record 
as  the  "Safety  First  Committee" 
complained  to  Mr.  W.  L.  Richards, 
the  superintendent  of  defendant  rail- 
way company,  that  the  condition  of 
this  fence  made  it  dangerous  to  set 
cars  on  the  switch  in  the  rear  of 
plaintiff's  lot.  Thereupon,  about 
May  21,  1913,  Richards  informed 
plaintiff  of  that  fact  by  letter,  claim- 
ing in  the  letter  that  the  fence 
leaned  to  such  an  extent  as  that 
it  was  out  over  the  track,  and 
that  a  box  car  ^n  passing  barely- 
cleared  the  fence,  and  requested 
plaintiff  to  correct  this  dangerooa 
condition  without  delay.  Several 
similar  letters  followed  from  de- 
fendant to  plaintiff,  including: 
threats  on  the  part  of  defendant  to 
decline  to  render  switch  service  to 
plaintiff  unless  the  fence  were  re- 
paired, and  a  number  of  petty  bills 


Statement  by  .WilUamson,  J.: 
Clarence  W.  Alexander,  doing ' 
business  under  the  name  of  Consoli- 
dated Coal  Company,  brought  this 
suit  against  the  Chicago,  Milwaukee 
•&  St  Paul  Railway  Company,  under 
the  provisions  of  §§  3184  and 
-3191  of  the  Revised  Statutes  of  Mis- 
souri of  1909,  to  recover  damages 
arising  from  an  alleged  violation  of 
said  S  3184  on  the  part  of  the 
defendant,  and  for  treble  damages 
■and  attorney's  fees  as  provided  by 
§  3191. 

The  petition,  in  substance,  after 
formal  allegations,  states  that  the 
■defendant,  a  common  carrier,  with- 
out just  cause  or  legal  excuse,  re- 
fused to  deliver  shipments  of  coal 
consigned  to  plaintiff,  and  that,  un^ 
der  the  provisions  of  §  3184  of 
the  Revised  Statutes  of  Missouri  of 
1909,  it  is  unlawful  for  a  common 
carrier  to  subject  any  one  shipper  or 
consignee  to  any  undue  or  unrea- 
sonable prejudice  or  disadvantage, 
but  that  it  is  the  duty  of  such  carri- 
ers to  afford  all  equal  facilities  for 
traffic ;  that  defendant's  conduct  was 
in  violation  of  this  statute,  in  that 
it  refused  to  accept  cars  of  coal  con- 
signed to  plaintiff,  and  turned  back 
and  refused  to  deliver  coal  shipped  to 
him;  and  that,  by  reason  of  these 
alleged  unlawful  acts  of  the  defend- 
ant, plaintiff  had  sustained  damages 
in  the  sum  of  $1,000.  The  answer 
was  a  general  denial.  Upon  a  trial 
by  jury,  a  verdict  was  rendered  in 
favor  01  the  plaintiff  in  the  sum  of 
$200. ,  Under  the  authority  of  § 
3191, '  supra,  this  sum  was  by 
the  court  trebled,  and  judgment'ren- 
dered  in  the  amount  of  $600,  and 
the  court  also  allowed  to  plaintiff  the 
sum  of  $75,  as  attorney's  fees.  It 
was  agreed  that  the  evidence  would 
fihow  that  amount  to  be  a  reasonable 
allowance  for  the  services  of  plain- 
tiff's attorney.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were 
filed  and  overruled,  and  by  appro- 
priate steps  the  case  has  been 
brought  to  this  court.  Jurisdiction 
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daimed  by  defendant  to  be  due  it 
from  plaintiff  were  promptly  paid. 
These  bills  amounted  to  less  than 
|20,  and  plaintiff  disputed  some  of 
them.  The  parties  agrreed,  however, 
upon  an  adjustment  of  these 
charges,  and  the  balance  found  to  be 
due  to  defendant  was  paid.  Plain- 
tiff made  some  repairs  upon  the 
fence  in  the  early  part  of  Septem- 
ber, 1913,  and  about  September  18, 
1913,  requested  defendant  to  deliver 
a  car  of  coal  upon  the  switch  above 
mentioned  to  be  unloaded  into  plain- 
tiff's coal  yard.  Defendant  had  re- 
ceived from  the  Burlington  Bailroad 
Company  a  car  of  coal  shipped  to 
plaintiff,  but,  after  an  examination 
of  the  fence  as  repaired,  notified 
plaintiff  that  the  repairs  were  not 
sufficient,  and  reused  to  place  the 
car  of  coal  upon  the  switch.  Plain- 
tiff declined  to  make  further  repairs, 
and  defendant,  after  holding  the  car 
of  coal  for  three  days,  returned  it  to 
the  Burlington  Railroad  Company. 
Plaintiff  had  closed  down  his  coal 
jrard  during  the  summer,  but  in  Sep- 
tember tried  to  reopen  it  for  busi- 
ness, with  the  results  above  stated. 
After  the  car  of  coal  above  men- 
tioned had  been  delivered  to  defend- 
ant in  Kansas  City,  Missouri,  for 
plaintiff,  defendant  notified  plaintiff 
that  it  would  lift  the  embargo  which 
it  had  placed  upon  his  shipping  fa- 
cilitiea,  provided  he  would  .put  the 
fence  in  satisfactory  condilfion  and 
agree  to  pay  "all  just  car  service 
bUls  when  found  to  be  correct  by  the 
bureau,"  and  further  agree  to  pay  all 
damages  which  might  accrue  to  de- 
fendant's cars  and  equipment  by  rea- 
son of  plaintiff's  employees  handling 
such  cars  and  equipment.  The  "bu- 
rean"  mentioned  seems  to  have  been 
an  organization  maintained  by  de- 
fendant alone,  or  by  it  and  other 
railroad  companies.  Thereupon 
plaintiff  brought  this  suit. 

There  is  a  sharp  conflict  in  the  evi- 
dence as  to  the  extent  to  which  the 
fence  in  question  leaned  toward  the 
railroad  track.  The  evidence  in  be- 
half of  plaintiff  tended  to  show  that 
tiie  fence  was  about  6  feet  high ;  that 
it  set  back  about  18  inches  west  of 
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the  property  line ;  that  the  telephone 
poles  in  qu^^on  stood  adjoining  the 
fence  and  between  it  and  the  switdt 
track  at  intervalB  along  in  the  rear 

of  plaintiff's  lot;  that  the  fence 
never  at  any  time  inclined  to  a  point 
beyond  the  east  line  of  these  poles ; 
end  that  the  poles  mentioned  were 
set  west  of  the  switch  track  far 
enough  to  permit  the  safe  operation 
of  cars  on  that  track.  The  evidence 
in  behalf  of  the  defendant  tended  to 
show  that  tiie  fence  inclined  so  far 
into  the  alley  as  to  make  the  han- 
dling of  cars  upon  the  switch  dan- 
gerous, that  in  places  the  cars  had  a 
clearance  of  only  2  to  4  inches,  and 
that  in  at  least  one  instance  a  car 
was  scraped  by  the  fence  while  being 
set  upon  this  track.  No  personid 
hostility  was  shown  to  exist  between 
Richards  or  any  other  employee  of 
the  defendant  company  and  the 
plaintiff.  There  was  evidence  tend- 
ing to  support  plaintiff's  claim  for 
damages  in  the  amount  of  the  verdict 
foundinhisbehalf  bythe  jury.  The 
evidence  tended  to  show  that  plain- 
tiff was  rarely  at  the  yard  during  the 
summer  season,  and  for  that  reason 
he  did  not  receive  the  letters  above 
mentioned,  which  were  written  prior 
to  August  1st,  until  some  time  in 
August,  and  that  he  moved  the  coal 
which  was  piled  against  the  fence 
and  repaired  the  fence  some  time 
from  the  first  to  the  middle  of 
tember,  and  that  defendant  at  vari- 
ous times  during  the  sununer  season 
did  in  fact  set  cars  upon  this  track 
for  the  use  of  other  consignees. 

Defendant  objected  to  the  allow- 
ance of  an  attorney's  fee,  on  the 
ground  that  the  court  had  no  juris- 
iietion  to  allow  it,  and  that  its  action 
deprived  defendant  of  its  right  to  a 
trial  by  jury,  as  provided  in  §  28  of 
article  2  of  the  Constitution  of  the 
state  of  Missouri,  and  for  the  fur- 
ther reason  that  the  provisions  of 
the  statutes  in  question,  permitting 
the  assessment  of  an  attorney's  fee, 
were  unconstitutional  and  void,  and 
in  conflict  with  §  1  of  article  14  of 
the  Amendments  to  the  Constitution 
of  the  United  States,  and  in  vioIati(Hi 
of  §  80  of  article  2  of  the  Constitu- 
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tion  of  Missouri ;  and  defendant  also 
objected  to  the  l^bling  of  the  dam- 
ages for  the  same  reasons.  The  ob- 
jection as  to  the  aUeg:ed  deprivation 
of  a  right  to  a  trial  by  a  jury  upon 
the  amount  of  the  attorney's  fee  al- 
lowed by  the  court  is  not  urged  here, 
and  is  for  that  reason  treated  as 
waived. 

We  think  that  the  foregoing,  in 
addition  to  such  other  matters  of 
fact  as  may  be  noted  in  the  opinion, 
is  a  sufficiently  full  stat^ent  of  tiie 
facts. 

Mr.  Fred  S.  Hudson,  for  appellant: 
The  verdict  is  not  supported  by  the 

evidence,  and  therefore  cannot  be  uih 

held. 

McFarland  v.  United  States  Mut. 
Acci.  Aaso.  124  Mo.  204,  27  S.  W.  436 ; 
Cole  V.  Armour.  154  Mo.  333,  55  S.  W. 
476;  Hewitt  v.  Steele,  136  Mo.  327.  38 
S.  W.  82;  Peffer  v.  Missouri  P.  R.  Co. 
98  Mo.  App.  291,  71  S.  W.  1073;  Peck 
V.  Missouri  P.  R.  Co.  31  Mo.  App.  128. 

Plaintiff  is  suing  for  penalties, 
therefore  his  case  must  be  strictly  con- 
strued, nothing  taken  by  intencbnent, 
and  he  must  bring  himself  within  all 
the  provisions  of  the  statute. 

Rixke  V.  Western  U.  Teleg.  Co.  96 
Mo.  App.  406.  70  S.  W.  265;  Eddington 
V.  Western  U.  Teleg.  Co.  115  Mo.  App. 
98,  91  S.  W.  438;  Connell  v.  Western 
U.  Teleg.  Co.  108  Mo.  459,  18  S.  W. 
883. 

Before  plaintiff  can  recover,  he  must 
plead  and  prove  that  the  shipment 
complained  of  was  intrastate. 

Steel  V.  St.  Louia,  I.  M.  &  S.  B.  Co. 
165  Mo.  App.  314,  147  S.  W.  217. 

The  court  had  no  right  to  assess  an 
attorney  fee  as  costs  in  this  case. 

Paddock  v.  Missouri  P.  R.  Co.  155 
Mo.  524,  56  S.  W.  453;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  255. 

Before  plaintiff  can  recover,  he  must 
show  that  defendant  showed  undue  and 
unreasonable  preference  or  advantage 
to  another  shipper,  and  that  ill  will, 
coercion,  or  disfavor  was  shown  the 
plaintiff. 

Cohn  V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
151  Mo.  App.  688,  138  S.  W.  69;  Winn 
V.  Wabash  R.  Co.  Ill  Mo;  App.  648,  86 
S.  W.  662. 

Sections  3184  and  3191.  in  which 
this  suit  is  brought,  are  in  violation  of 
the  Constitutions  of  'the  state  of  Mis- 
souri and  of  the  United  States,  as  they 
discriminate  against  one  class  of  lit- 


igants and  in  faV(»r  of  another,  and 
the  penalty  is  unreasonable,  unjust, 

and  excessive. 

Chicago,  M,  &  St.  P.  R.  Co.  v.  Polt, 
232  U.  S.  165,  58  L.  ed.  554.  34  Sup. 
Ct.  Rep.  301 ;  Yazoo  &  M.  Valley  R.  Co. 
V.  Jackson  Vinegar  Co.  226  U.  S.  217, 
67  L.  ed.  193.  83  Sup.  Ct.  Rep.  40. 

Messrs.  Albert  S.  Marley  and  Stroth- 
er  &  Campbell,  for  respondent: 

The  petition  is  sufficient,  when  con- 
sidered in  connection  with  the  evi- 
dence introduced  in  support  of  it,  and 
under  it,  by  the  plaintiff,  and  received 
as  evidence  by  the  trial  court  without 
any  objection  on  the  part  of  defend- 
ant. 

Fitzpatrick  v.  Garver,  258  Mo.  189, 
161  S.  W.  714;  Thomasson  v.  Mer- 
eantile  Town  Mut.  Ins.  Co.  217  Mo. 
485,  116  S.  W.  1092;  Robinson  v.  Levy, 
217  Mo.  498,  117  S.  W.  577;  Reineman 
v.  Larkin,  222  Mo.  157,  121  S.  W.  307; 
Collins  V.  Andriano,  264  Mo.  475,  175 
S.  W.  194;  Sexton  v.  Metropolitan 
Street  R.  Co.  245  Mo.  254,  149  S.  W. 
21;  Sawyer  v.  Wabash  R.  Co.  156  Mo. 
468,  57  S.  W.  108;  Winn  v.  Kansas  City 
Belt  R.  Co.  245  Mo.  406,  157  S.  W.  98; 
Rivers  v.  Norman,  —  Mo.  App.  — .  179 
S.  W.  990;  Culbertson  v.  St.  Louis,  L 
M.  &  S.  R.  Co.  —  Mo.  App.  — ,  178  S.  W. 
269;  Morrison  v.  Kansas  City  &  W. 
Belt  R.  Co.  162  Mo.  App.  662,  145  S.  W. 
137;  Warden  v.  Chicago,  R.  I.  &  P.  R. 
Co.  163  Mo.  App.  303,  146  S.  W.  813; 
Madden  v.  Missouri  P.  R.  Co.  167  Mo. 
App.  143,  151  S.  W.  489;  Bolger  v. 
Kansas  City  Material  Go.  171  Mo.  App. 
261, 167  S.  W.  87;  Jones  v.  Banner.  172 
Mo.  App.  132,  157  S.  W.  967;  Coulter 
V.  Coulter,  175  Mo.  App.  1,  161  S.  W. 
281;  Pickel  Stone  Co.  v.  McClintin,  177 
Mo.  App.  494,  160  S.  W.  833;  State  ex 
rel.  Gardner  v.  Webb,  177  Mo.  App. 
60,  164  S.  W.  184;  Nichols  v.  R.  J.  & 
W.  M.  Boyd  Constr.  Co.  187  Mo,  App. 
127, 172  S.  W.  1183;  Miller  v.  St.  Louia 
&  S.  F.  R.  Co.  188  Mo.  App.  402,  174 
S.  W.  166. 

The  court  had  the  right  to  assess 
attorney  fees  and  costs  in  this  case. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Mat- 
thews, 174  U.  S.  96,  43  L.  ed.  909,  !9 
Sup.  Ct.  Rep.  609;  Missouri,  K.  &  T. 
R.  Co.  V.  Cade,  233  U.  S.  642.  648,  58 
L.  ed.  1135, 1137.  34  Sup.  Ct.  Rep.  678; 
Cohn  V.  St.  Louis.  L  M.  &  S.  R.  Co.  181 
Mo.  30,  79  S.  W.  961;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Matthews,  174  U.  S.  96,  98, 
43  L.  ed.  909,  910,  19  Sup.  Ct.  Rep. 
609;  Kansas  City  Southern  R.  Co.  v. 
Anderson,  283  U.  S.  325,  58  L.  ed.  983, 
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84  8w.  Ot.  B«p.  600;  Rodtwa  v.  Weat- 
ern  Home  Town  Mut  F.  Ins.  Co.  186 
Mo.  248,  SS  S.  W.  369;  Martin  v.  Mu- 
tual U  Ins.  Co.  190  Mo.  App.  703,  176 
S.  W.  266;  Williamson  v.  Liverpool  & 
L.  &  G.  Ins.  Co.  72  C.  C.  A.  542,  141 
Fed.  64,  5  Ann.  Cas.  402;  Farmers'  & 
M.  Ins.  Co.  V.  Dobney,  189  U.  S.  80M  47 
L.  ed.  821,  23  Sup.  Ct.  Rep.  665. 

Sections  3184  and  8191  of  the  statute 
are  not  unconstitviional. 

Seaboard  Air  Line  R.  Co.  v.  Seegers* 
207  U.  S.  73,  52  L.  ed.  108,  28  Sup.  Ct. 
Rep.  28;  Yazoo  &  M.  Valley  R.  Co.  v. 
Jackson  Vinegar  Co.  226  U.  S.  217,  57 
L.  ed.  193,  33  Sup.  Ct.  Rep.  40;  Kansas 
City  Southern  R.  Co.  v.  Anderson,  233 
U.  S.  325.  68  L.  ed.  983,  34  Sup.  Ct. 
Rep.  699;  Missouri,  K.  &  T.  R.  Co.  v. 
Cade,  233  U.  S.  642,  651,  58  L.  ed.  11S5, 
1138,  34  Sap.  Ct  Rep.  678. 

Winiainson,  J.,  delivered  the  opin- 
ion of  the  court: 

I.  Appellant  claims  that  the  pe- 
tition in  this  cause  does  not  state  a 
cause  of  action,  the  gist  of  the  com- 
plaint being  that  it  does  not  charge 
that  the  car  of  coal  in  question  was 
an  intrastate  shipment.  There  is 
no  such  allegation  in  the  petition,  it 
is  true,  but  appelhint  made  no  at- 
tack upon  the  petition  either  by  de- 
murrer or  by  motion  to  make  more 
definite  and  certain,  nor  did  appel- 
lant even  question  the  sufficiency  of 
the  petition  by  an  objection  to  the  in- 
troduction of  evidence.  But  this  ob- 
jection cannot  avail  appellant,  in  any 
event,  for  the  reason  that  such  an 
allegation  was  not  necessary.  Sec- 
tion 3184,  Rev.  Stat.  1909,  under 
which  this  suit  was  brought,  con- 
tains no  provision  limiting  its  appli- 
cation to  intrastate  shipments.  This 
limitation  arises  by  virtue  of  a  Fed- 
eral statute,  covering  the  field  of  in- 
terstate commerce,  and  if  this  ship- 
ment was,  in  fact,  an  interstate  ship- 
ment, and  for  that  reason  was  not 
within  the  scope  and 
purview  of  the  Mis- 
souri statute,  that 
fact  was  a  matter 
of  defense  which 
should  have  been  set 
up  by  respondent  in  its  answer. 

**So,  in  an  action  npon'  a  penal 
statute,  if  the  proviso  be  in  a  sep- 
arate section  ora  subitantive  clanae, 
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it  is.matter  of  defense,  and  should  be 
left  to  the  other  party."  Bliss,  Code 
PL  3d  ed.  p.  819,  §  202  ;  36  Cyc.  p. 
1238;  16  Enc.  PI.  &  Pr.  p.  278; 
United  States  v.  Cook,  17  Wall.  168, 
21 L.  ed.  538 ;  Steel  v.  Smithy  1  Bam. 
&  Aid.  99, 106  Eng.  Reprint,  37. 

And  this  was  the  rule  at  common 
law.  Jones  v.  Axen,  1  Ld.  Raym. 
120,  91  Eng.  Reprint,  976;  Stephen, 
PI.  (Heard)  443. 

"In  pleading  upon  statutes,  where 
there  is  an  exception  in  the  oiacting 
clause,  the  plaintiff  must  show  that 
the  defendant  is  not  within  the  ex- 
emption, but  if  there  be  an  exception 
in  a  subsequent  clause,  that  is  mat- 
ter of  defuse,  and  the  other  party 
must  show  it  to  exempt  himself 
from  the  penalty."  Ghitty,  PI.  16th 
ed.  p.  818. 

A  fortiori  is  this  the  rule,  where 
the  exemption,  if  any,  grows,  as 
here,  out  of  a' totally  different  law 
enacted  by  a  wholly  different  law- 
making body. 

II.  Appellant  calls  our  attention  to 
the  fact  that  this  suit  is  brought 
upon  a  statute  penal  in  its  nature, 
and  insists  that  the  rule  of  strict 
construction  applies.  This  is  true. 
But  it  is  also  true  that  a  statute  is, 
nevertheless,  to  be  construed  ac- 
cording to  its  true  intent  and  mean- 
ing. The  court  will  take  care  so  to 
construe  a  penal  statute  as  not  to  in- 
clude within  its  scope  any  act  or 
person  not  plainly  s*.*„*e-  • 
and  fairly  mtended  eoaatraetim^ 
to  be  included  there- 
in,  but  it  will  take  equal  care  so  to 
construe  it  as  not  to  defeat  a  plain 
and  proper  legislative  intent. 

**But  though  penal  laws  are  to  be 
construed  strictly,  yet  the  intention 
of  the  legislature  must  govern  in 
the  construction  of  penal  as  well  as 
other  statutes,  and  they  are  not  to  be 
construed  so  strictly  as  to  defeat  the 
obvious  intention  of  the  legisla- 
ture." Fuller,  Ch.  J.,  in  United 
States  v.  Lacher,  134  U.  S.  624,  loc. 
cit.  628, 33  L.  ed.  1080, 1083, 10  Sup. 
Ct.  Rep.  626. 

The  pertinent  portion  of  the  stat- 
ute upon  which  this  suit  is  brought 
is  as  follows :  "It  shall  be  unlawful 
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for  any  .  .  .  common  carrier 
...  to  subject  any  particular  per- 
son ...  to  any  undue  or  unrea- 
sonable prejudice  or  disadvantage, 
with  respect  to  such  transporta- 
tion." Mo.  Itev.  Stat  1909,  §  3184. 

That  an  arbitrary  and  unreason- 
able refusal  by  any  common  carrier 
to  deliver  shipments  to  any  person 
would  fall  within  the  true  intent  and 
meaning  of  this  statute  seems  plain. 
We  do  not  understand  that  ill  will 
or  dis&vor  on  the  part  of  the  carri- 

carriei^dta        ^  toward  the  cou- 
erimiMtioZ'       signoe  IS  a  neces* 
sary  element  of  any 
violation  of  it.  The 
statute  is  not  leveled  at  such  acts 
only  as  are  done  with  malicious  in- 
tent. If  there  is  in  fact  an  unlawful 
disadvantage  imposed  by  the  carrier 
upon  the  consignee,  the  motive  with 
which  that  injury  is  inflicted  is  im- 
material. We  therefore  think  that 
appellant's  contention  that  respond- 
ent failed  to  make  out  a  case  because 
no  "ill  will  or  disfavor"  was  shown 
to  exist  on  the  x>art  of  appellant  to- 
ward respondent  is  without  merit 
III.  Neither  do  we  think  that  ap- 
pellant's contention  that,  "before  ap- 
pellant can  be  held 

wSm^^'  *•  shown  that  it  gave 
Undue  or  unreason- 
able preference"  to  some  person 
other  than  respondent,  is  well  taken. 
If  appellant's  construction  of  this 
statute  were  sustained,  a  common 
carrier  could  refuse  to  deliver  ship- 
ments to  one  consignee,  and  yet,  if  it 
gave  no  special  preference  to  any 
other  consignees,  it  could  not  be  held 
to  have  violated  the  law.  We  do  not 
understand  the  law  to  mean  that  a 
common  carrier  may,  without  just 
reason,  ruin  a  man's  business  by  re- 
fusing to  serve  him,  and  then  escape 
liability  therefor  merely  because  the 
injured  one  cannot  prove  that  the 
carrier  has  shown  an  undue  prefer- 
ence toward  another.  Section  3184, 
supra,  does,  it  is  true,  forbid  a  com- 
mon carrier  **to  give  any  undue  or 
unreasonable  preference  or  advan^ 
tage  to  any  particular  person,"  but 
with  equal  cleamesa  it  iQao  forbids  a 


common  carrier  "to  subject  aay  par- 
ticular  person  ...  to  any  undue 
or  unreasonable  prejudice  or  disad- 
vantage." Either  act  is  an  offense 
against  the  law.  Both  might  be 
committed  at  the  same  time,  and» 
coaceivably,  in  the  same  transaction ; 
but  the  offenses  are  not  necessarily 
concomitant,  nor  in  any  sense  inter- 
dependent. It  is  not  necessary  for 
the  carrier  to  violate  the  law  twice 
in  order  to  be  held  liable  once. 
Cohn  V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
161  Mo.  App.  661, 133  S.  W.  69,  and 
Wynn  v.  Wabash  R.  Co.  Ill  Mo. 
App.  642,  86  S.  W.  562,  cited  by  ap- 
pellant upon  this  proposition,  do  not 
support  its  contention. 

Appellant  somewhat  perfunctorily 
claims,  but  does  not  argue,  that  the 
evidence  fails  to  support  the  verdict 
It  is  not  for  us  to  pass  upon  the 
weight  of  tiie  evidence,  where  any 
substantial  evidence  is  found  to  ex- 
ist in  favor  of  the  prevailing  party. 
That  there  was  such  evidence  in  this 
instance  admits,  we  think,  of  no  dis- 
pute. In  such  case,  the  verdict  of 
the  jury  is  conclusive  upon  us, 
particularly  when,  as  in  the  case  at 
bar,  the  trial  court 
has  ov^Tuled  a  mo-  ver«i«st  feu*d  m 
tion  for  a  new  trial 
based,  in  part,  upon  the  alleged  in- 
sufficiency of  the  evidence. 

V.  Appellant  assigns  as  error  the 
action  of  the  trial  court  in  assessing 
an  attorney's  fee  as  costs  in  this 
case,  and  also  contends  that  §§  3184 
and  3191,  Rev.  Stat  1909,  are  in  vio- 
lation of  the  Constitution  of  this 
state  and  the  Constitution  of  the 
United  States.  The  specific  sec- 
tions of  the  respective  Constitutiona 
thus  alleged  to  be  violated  are  §  30 
of  article  2  of  the  Constitution  of 
the  state  of  Missouri,  and  §  1  of  ar- 
ticle 14  of  the  Amendment  to  the 
Constitution  of  the  United  States. 
Section  30  of  the  Mbsouri  Cpnstitu- 
tion  relates  to  due  process  of  law, 
and  §  1  of  the  14th  Amendment  to 
the  Constitution  of  the  United 
States  is  the  section  referring  to 
"due  process  and  equal  protection  of 
the  law."  No  question  is  made  in 
this  oourt  oonceming  the  method  bar 
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which  the  attoiDey's  fee  was  allowed 
to  respondent  in  the  trial  court,  nor 
is  the  amount  ^owed  assailed  as 
unreasonable.  The  attack  is  made 
upon  the  fact  that  a  fee  was  allowed 
at  all,  because,  as  it  is  claimed,  the 
allowance  both  of  the  attorney's  fee 
and  of  treble  damages  was  in  vio- 
lation of  the  section  of  the  Constitu- 
tion of  Missouri  and  of  the  United 
States .  securing  to  appellant  due 
process  of  law  on  the  one  hand,  and 
dae  process  of  law  and  the  equal  pro- 
tection of  the  law  on  the  other. 

In  discussing  this  question,  it  is 
well  to  bear  in*  mind  that  it  is  the 
settled  law  of  this  state  that  a  stat- 
ute will  not  be.  held 
to  be  unconstitution- 
al unless  its  uncon- 
stitutionality is  80 
obvious  as  to  be  beyond  all  reason- 
able doubt.  Bledsoe  v.  Stallard,  260 
Mo.  154,  loc.  cit.  166,  157  S.  W.  77; 
Waite,  Ch.  J.,  in  Sinking  Fund 
Cases,  99  U.  S.  718,  25  L.  ed.  496. 
The  statutes  in  question  are  a  part 
of  chapter  S3,  art.  2,  of  the  Revised 
Statutes  of  Missouri  of  1909.  By 
i  8179  of  that  article.  "All  individu- 
als, companies,  corporations,  trus- 
tees, receivers  and  lessees  running 
and  operating  cars  and  trains"  upon 
all  railways  in  this  state  are  declared 
to  be  common  carriers.  Section 
8191,  supra,  is  as  follows: 

'^n  case  any  such  common  carrier 
shall  do  or  cause  to  be  done  any  act 
or  thing  in  §§  3179  to  3207,  Inclusive, 
prohibited,  or  declared  to  be  unlaw- 
ful, or  shall  omit  to  do  any  act  or 
thing  in  said  sections  required  to  be 
done,  then  such  common  carrier  shall 
be  liable  to  the  person  or  persons  in- 
j  tired  thereby  for  three  times  the 
amount  of  damages  sustained  in 
consequence  of  the  violation  of  the 
provisions  of  said  sections,  together 
with  a  reasonable  attorney's  fee,  to 
be  fixed  by  the  court,  which  fee  shall 
be  taxed  and  collected  as  part  of  the 
costs  in  the  case." 

The  specific  grounds  here  urged  in 
support  of  appellant's  contention 
are:  That  §§  3184  and  3191, 
8Dpza»  "diserimiinate  against  one 
class  odC  litigants,  and  in  favor  of  an- 


other, and  the  penalty  is  unreason- 
able, unjust,  and  excessive."  In 
view  of  the  state  of  the  law  involved, 
a  brief  discussion  of  the  authorities 
in  point  seems  necessary. 

In  Faddock  v.  Missouri  P.  R.  Co. 
155  Mo.  524,  56  S.  W.  453,  the  right 
to  have  an  attorney's  fee  taxed  un- 
der a  statute  involved  in  that  case 
was  challenged,  and  in  an  opinion  of 
this  court,  Marshall,  J.,  said,  in  sub- 
stance, that  such  a  fee  had  been  al- 
lowed and  held  valid  in  Perkixis  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  103  Mo.  62, 
11  LJIA.  426.  15  S.  W.  320,  but 
that  "since  then  the  constitutionalily 
of  such  a*statute  has  undergone  ex- 
amination by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
160,  41  L.  ed.  666, 17  Sup.  Ct  Rep. 
256,  and  the  statute  was  held  to  be 
in  conflict  with  the  6th  Amendment 
to  the  Constitution  of  the  United 
States,  and  therefore  void."  Pad- 
dock V.  Missouri  P.  R.  Co.  supra,  165 
Mo.  loc.  cit.  537. 

In  obedience  to  the  decision  in  the 
EUis  Case,  165  U.  S.  150,  41  L.  ed. 
666, 17  Sup.  Ct.  Rep.  265,  supra,  this 
court  held  the  allowance  of  the  at- 
torney's fee  to  be  eiror,  and  in  effect 
overruled  the  Perkins  Case,  supra, 
on  that  point.  The  Paddock  Case 
was  followed,  again  upon  the  author* 
ity  of  the  Ellis  Case,  in  Thompson  v. 
Traders'  Ins.  Co.  169  Mo.  12.  loc.  cit. 
30,  68  S.  W.  889.  But  the  Paddock 
Case,  though  discussed,  was  not  fol- 
lowed by  this  court  in  Keller  v.  Home 
L.  Ins.  Co.  198  Mo.  440,  loc.  cit.  459, 
95  S.  W.  903,  where  an  attorney's 
fee  was  held  properly  taxable  under 
the  provisions  of  §  8012,  Rev.  Stat. 
Mo.  1899  (now  §  7068,  Rev.  Stat. 
Mo.  1909),  notwithstanding  the  de« 
cision  of  the  United  States  Supreme 
Court  in  the  Ellis  Case,  whidi  was 
also  discussed,  bat  not  folk>wed.  It 
may  be  noted  that  the  decision  in 
the  Ellis  Case  was  by  a  divided 
court.  Justices  Gray,  Fuller,  and 
White  dissenting  on  the  conclusions 
therein  announced.  In  view  of  the 
large  number  of  decisions  1^  the 
same  court  in  which  the  Ellis  Case 
has  either  been  distinguished  or 
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ignored,  we  think  it  may  fairly  be 
said  that  that  decision  turned  upon 
the  construction  of  the  peculiar  stat- 
ute there  under  consideration.  As 
construed  by  the  United  States  Su- 
preme Court,  the  statute  involved  in 
the  Ellis  Case  applied  to  railway  cor- 
porations only — not  to  all  common 
carriers.  This  was  held  to  be  an  ar- 
bitrary classification,  and  therefore 
void. 

In  Seaboard  Air  Line  R.  Co.  v. 
Seegera,  207  U.  S.  73,  52  L.  ed.  108, 
28  Sup.  Ct.  Rep.  28,  the  court  had 
before  it  a  case  involving  a  statute 
of  the  state  of  South  Carolina, 
whereby  it  was  provided,  in  sub- 
stance, that  every  claim  for  loss  or 
.  damage  to  property  while  in  the  pos- 
session of  a  common  carrier  should 
be  adjusted  and  paid  within  forty 
days  after  the  filing  of  such  claim 
with  an  agent  of  the  carrier,  and 
that,  in  the  event  the-  carrier  failed 
so  to  adjust  and  pay,  it  shouM  be  lia- 
ble to  a  penalty  bf  $50  for  every 
such  failure.  The  amount  involved 
in  that  specific  instance  was  $1.75. 
The  penalty  of  $50  had  been  allowed 
by  the  trial  court,  and  the  supreme 
court  of  South  Carolina  had  affirmed 
the  decisiim.  Speakizig  of  this  stat- 
ute, Justice  Brewer  in  the  Seegers 
Case,  supra,  said: 

"It  is  not  an  act  leveled  againat 
corporations  alone,  but  includes  all 
common  carriers.  The  classification 
is  based  solely  upon  the  nature  of 
the  business,  that  being  of  a  public 
character.  ... 

"It  may  be  stated  as  a  general  rule 
that  an  act  which  puts  in  one  class 
all  engaged  in  business  of  a  special 
and  public  character,  requires  of 
them  ■  the  performance  of  a  duty 
which  they  can  do  better  and  more 
quickly  than  others,  and  imposes  a 
not  exorbitant  penalty  for  a  failure 
to  perform  that  duty  within  a  rea- 
sonable time,  cannot  be  adjudged  un- 
constitutional as  a  purely  arbitrary 
classification  

"Further,  it  must  be  remembered 
that  the  purpose  of  this  legislation  is 
not  primarily  td  enforce  the  collec- 
tibn  of  debts,  but  to  compel  the  per- 
formance of  duties  which  the  carrier 
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assumes  wh«i  it  enters  upon  the  dis- 
charge of  its  public  functions.  We 
know  there  are  limits  beyond  which 
penalties  may  not  go — even  in  cases 
where  classification  is  legitimate- 
but  we  are  not  prepared  to  hold  that 
the  amount  of  penalty  imposed  is  so 
great  or  the  length  of  time  within 
which  the  adjustment  and  payment 
are  to  be  made  is  so  short  that  the 
act  imposing  the  penalty  and  fixing 
the  time  is  beyond  the  power  of  the 
state." 

The  Ellia  Case,  supra,  is  cited  in 
the  opinion  in  this  case,  but  not  fol- 
lowed, although  both  opinions  were 
written  by  the  same  learned  justice. 
In  the  Ellis  Case,  however,  it  should 
be  noted  that  the  statute  there  in 
question  applied  to  railway  corpora- 
tions only,  whereas  in  the  Seegers 
Case  the  statute  applied  to  idl  com- 
mon carriers.  The  two  cases  were 
distinguished  on  that  point. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Matthews,  174  U.  S.  96, 43  L.  ed.  909, 
19  Sup.  Ct.  Rep.  609,  the  United 
States  Supreme  Court  had  under 
consideration  a  Kansas  statute  that 
allowed  a  reasonable  attorney's  fee 
to  a  successful  plaintiff  in  an  action 
for  damages  against  a  laibroad  com- 
pany. The  court  there  distinguished 
the  Ellis  Case,  and  upheld  the 
Kansas  statute. 

In  the  same  court,  in  the  case  of 
Fidelity  Mut.  Life  Asso.  v.  Mettler, 
185  U.  S.  308,  46  L.  ed.  922,  22  Sup. 
Ct.  Rep.  662,  the  Ellis  Case  was 
again  distinguished,  and  a  statute 
imposing  upon  life  and  health  insur- 
ance companies  a  liabilty  to  the  hold- 
ers of  policies  for  damages  and  rea- 
sonable attorney's  fees  in  the  event 
of  a  failure  to  pay  a  loss  within  a 
prescribed  time  after  demand  was 
upheld.  This  rule  was  reiterated  in 
Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S. 
335,  47  L.  ed.  204,  23  Sup.  Ct.  Rep. 
126;  Farmers'  &  M.  Ins.  Co.  v.  Dob- 
ney,  189  U.  S.  301,  47  L.  ed.  821,  23 
Sup,  Ct.  Rep.  565;  Kansas  City 
Southern  R.  Co.  v.  Anderson,  233  U. 
S.  325,  58  L.  ed.  983, 34  Sup.  Ct.  Rep. 
699  (in  which  double  damages  as 
well  as  attomfey's  fees  were  al- 
lowed)-; Yazoo  &  M.  Valley  R.  Go. 
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Jackson  Vinegar  Co.  228  U.  S,  217, 
57  L.  ed.  IflS,  33  Sup.  Ct.  Rep.  40 ; 
Missouri,  K  &  T.  R.  Co.  v.  Cade,  233 
U.  S.  642,  58  L.  ed.  1185,  34  Sup.  Ct. 
Rep.  678;  Missouri,  K.  &  T.  R.  Co.  v. 
Harris,  234  U.  S.  412,  58  L.  ed.  1377, 
L.R.A.1915E,  942,  84  Sup.  Ct.  Rep. 
790;  Missouri  P.  R.  Co.  v.  Larabee, 
234  U.  S.  459,  58  L,  ed.  1398, 34  Sup. 
Ct.  Rep.  979;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V  Williams,  251  U.  S.  63, 64  L.  ed. 
139,  40  Sup.  Ct.  Rep.  71;  and  many 
other  cases. 

In  Yazoo  &  M.  Valley  R.  Co.  v. 
Jackson  Vinegar  Co.  226  U.  S.  217, 
67  L.  ed.  193, 33  Sup.  Ct.  Rep.  40,  the 
constitutionality  of  a  statute  of 
Mississippi,  imposing  a  penalty  upon 
a  common  carrier  for  failure  to  set- 
tle claims  for  damages  to  goods 
in  shipment,  wag  involved.  The 
amount  for  which  suit  was  brought 
in  that  instance  was  $4.75.  A  pen- 
alty of  $26  was  allowed  the  plaintiff 
in  the  court  below.  The  statute  was 
leveled  against  "railroad  corpora- 
tions and  individuals  engaged  as 
common  carriers"  in  that  state.  In 
that  case  the  court,  speaking 
through  Mr.  Justice  Van  Devanter, 
said :  "As  applied  to  such  a  case,  we 
think  the  statute  is  not  repugnant  to 
either  the  due  process  of  law  or  the 
equal  protection  clause  of  the  Con- 
stitution, but,  on  the  contrary,  mere- 
ly provides  a  reasonable  incentive 
for  the  prompt  settlement,  without 
suit,  of  just  demands  of  a  class  ad- 
mitting of  special  legislative  treat- 
ment. See  Seaboard  Air  Line  R. 
Co.  V.  Seegers,  207  U.  S.  73, 52  L.  ed. 
108, 28  Sap.  Ct.  Rep.  28 ;  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Wynne,  224  U.  S. 
354,  56  L.  ed.  799,  42  L.R.A.(N.S.) 
102,  32  Sup.  Ct.  Rep.  493 ;  Yazoo  & 
M.  Valley  R.  Co.  v.  Jackson  Vinegar 
Go.  supra,  226  U.  S.  loc.  cit.  219. 

In  the  case  of  Missouri,  K.  &  T.  R. 
Co.  V.  Cade,  238  U.  S.  642,  58  L.  ed. 
1135,  34  Sup.  Ct  Rep.  678,  a  statute 
of  the  state  of  Texas  imposing  an  at- 
torney's fee  on  the  defeated  defend- 
ant in  certain  classes  of  cases  was 
under  review,  upon  the  charge  that 
the  act  was  void  because  in  conflict 
with  the  same  section  of  the  Federal 
Constitution  here  cited.  The  Texas 
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statute  was  directed  against  "any 
person  or  corporation  doing  business 
in  this  state."  As  stated  in  that 
opinion,  the  plaintiff  in  en^r  relied 
chiefly  upon  the  Ellis  Case,  supra. 
After  calling  attention  to  the  fact 
that  this  statute  was  applicable  to  all 
persons  both  natural  and  artificial 
the  court  said : 

"As  has  been  said  before,  the  14th 
Amendment  does  not  require  that 
state  laWs  shall  be  perfect;  and  we 
cannot  judicially  denounce  this  act 
as  based  upon  arbitrary  distinctions, 
in  view  of  the  wide  discretion  -that 
must  necessarily  reside  in  a  state 
legislature  about  resorting  to  cbussl- 
ilcation  when  establishing  regula- 
tions for  the  welfare  of  those  for 
whom  they  legislate.  Magoun  v. 
Illinois  Trust  &  Sav.  Bank,  170  U.  S. 
283, 293, 42  L.  ed.  1037, 1042, 18  Sup. 
Ct.  Rep.  594;  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  557,  662,  43  L.  ed. 
662, 564, 19  Sup.  Ct.  Rep.  281 ;  Louis- 
ville &  N.  R.  Co.  V.  Helton,  218  U.  S. 
36,  62,  54  L.  ed.  921,  927,  47  L.R.A. 
(N.S.)  84,  SO  Sup.  Ct.  Rep.  676; 
Lindsley  v.  Naitxiral  Carbonic  Gas 
Co.  220  U.  S.  61,  78,  55  L.  ed.  869, 
877,  31  Sup.  Ct  Rep.  337,  Ann.  Cas. 
1912C,  160.  ... 

"If  the  classification  is  otherwise 
reasonable,  the  mere  fact  that  at- 
torney's fees  are  allowed  to  success- 
ful plaintiffs  only,  and  not  to  success- 
ful defendants,  does  not  render  the 
statute  repugnant  to  the  'equal  pro- 
tection' clause.  This  is  not  a  dis- 
crimination between  different  citi- 
zens or  classes  of  citizens,  since 
members  of  any  and  eviery  class  may 
either  sue  or  be  sued.  Actor  and 
reus  differ  in  their  respective  atti- 
tudes towards  litigation ;  the  former 
has  the  burden  of  seeking  the  proper 
jurisdiction  and  bringing  the  proper 
parties  before  it  as  well  as  the  bur- 
den of  proof  upon  the  main  issues; 
and  these  differences  may  be  made 
the  basis  of  distinctive  treatment  re- 
specting the  allowance  of  an  attor- 
ney's fee  as  a  part  of  the  costs.  At- 
chison, T.  &  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  96,  43  L.  ed.  909,  19  Sor. 
Ct.  Rep.  609 ;  Farmers'  &  M.  Ins.-  Co. 
y.  Dobney,  189  U.  S.  801,  304,  47  L. 
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ed.  821,  825,  28  Sap.  Ct.  Rep.  566; 
McMullin  V.  Dousrhty,  68  N.  J.  Eq. 
776,  781,  55  Atl.  115.  284,  64  AU. 
1134."  Missouri,  K,  &  T.  R.  Co.  v. 
Cade,  supra,  233  U.  S.  loc.  cit.  650. 

In  the  same  case  it  was  held  that 
the  allowance  of  an  attorney's  fee 
should  not  be  regarded  as  a  penalty, 
but  that  it  stood  upon  the  same  basis 
as  ordinary  court  costb,  and  the 
court  said :  "If  a  reasonable  penalty 
may  be  imposed  for  failure  to  satisfy 
a  demand  found  to  be  just,  it  follows 
a  fortiori  that  costs  and  an  attor'- 
ney's  fee  may  be."  Missouri,  E.  & 
T.  R.  Co.  V.  Cade,  supra,  233  U.  S. 
loc.  cit.  652. 

In  Missouri  P.  R.  Co.  v.  Ijarabee, 
284  U.  S.  459, 58  L.  ed.  1398, 34  Sup. 
Ct.  Rep.  979,  the  rights  of  the  plain- 
tiff to  recover  attorney's  fees  in  a 
mandamus  proceeding  was  involved. 
Such  a  right  was  conferred  by  the 
statutes  of  Kansas.  The  attack  was 
made  there,  as  here,  that  the  allow- 
ance of  an  attorney's  fee  in  such  a 
case  was  void  imder  the  provisions  of 
the  14th  Am^oment.  The  allow- 
ance was  held  proper  under  the 
authority  of  the  Cade  Case,  supra. 
In  the  Larabee  Case,  however,  the 
liability  to  pay  an  attorney's  fee 
seems  to  have  applied  to  all  persons 
against  whom  the  mandamus  was  is- 
sued. 

In  the  case  of  Chicago,  M.  &  St  P. 
R.  Co.  v.  Polt,  232  U.  S.  166,  58  L. 
ed.  554,  34  Sup.  Ct.  Rep.  301,  a  stat- 
ute which  is  not  set  out  in  the  opin-> 
ion  was  held  to  offend  against  the 
14th  Amendment,  in  a  very  brief  ut- 
terance by  Justice  Holmes.  It  ap- 
•pears  from  a  portion  of  the  statute 
quoted  in  the  opinion  that  under  a 
statute  of  South  Dakota  a  raibroad 
company  was  held  absolutely  respon- 
sible for  property  destroyed  by  a  fire 
communicated  from  its  locomotive, 
and  the  damages  should  be  doubled 
unites  paid  within  sixty  days  from 
the  date  of  service  of  notice  of  the 
claim ;  but  if  within  sixty  days  after 
notice  of  loss  it  should  "offer  in  writ- 
ing to  pay  a  fixed  sum,  being  the  full 
amount  of  the  damages  sustained, 
and  the  owner  shall  refuse  to  accept 
the  same,  then  in  any  action  thei^ 
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after  brought  for  such  damages 

when  such  owner  recovers  a  less  sum 
as  damages  than  the  amount  s6 
offered,  then  such  owner  shall  recov- 
er only  for  damages,  and  the  railway 
company  shall  recover  its  costs."  In 
the  trial  court  the  plaintiff  recovered 
a  judgment  of  $780.  The  railway 
■company  had  offered  to  pay  $600. 
A  judgment  for  double  damages  was 
affirmed  by  the  supreme  court  of 
South  Dakota.  Justice  Holmes  said 
in  that  case: 

"No  doubt  the  states  have  a  large 
Ia{;itude  in  the  policy  that  they  will 
pursue  and  enforce,  but  the  rudi- 
ments of  fair  play  required  by  the 
14th  Amendment  are  wanting  when 
a  defendant  is  required  to  guess 
rightly  what  a  jury  will  find,  or  x>ay 
double  if  that  body  sees  fit  to  add 
one  cent  to  the  amount  that  was  ten- 
dered, although  the  tender  was  obvi- 
ously futile  because  of  an  excessive 
demand.  The  case  is  covered  by  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Wynne, 
224  U.  S.  354,  66  L.  ed.  799,  42 
LJR.A.(N.S.)  102,  82  Sup.  Ct.  Rep. 
493.  It  is  not  like  those  in  which  a 
moderate  penalty  is  imposed  for 
failure  to  satisfy  a  demand  found  to 
be  just.  Yazoo  &  M.  Valley  R.  Co.  v, 
Jackson  Vinegar  Co.  226  U.  S.  217, 
57  L.  ed.  193,  33  Sup.  Ct.  Rep.  40;" 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Polt, 
232  U.  S.  165,  loc  cit.  168. 

The  judgment  was  reversed  for 
the  reasons  set  forth  in  the  quota- 
tion. The  Ellis  Case  was  cited  in  the 
briefs,  but  not  noticed  in  the  opinion. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Hardwick  Farmers'  Elevator  Co.  226 
U.  S.  426,  57  L.  ed.  284,  46  L.R.A. 
(N.S.)  203, 33  Sup.  Ct  Rep.  174,  the 
same  question  was  presented  to  the 
United  States  Supreme  Court,  under 
a  Minnesota  statute,  and  the  judg- 
ment in  favor  of  the  plaintiff  below, 
which  had  been  affirmed  in  the  su- 
preme court  of  Minnesota,  was  re- 
versed. The  decision  of  the  United 
States  Supreme  Court,  however, 
turns  solely  upon  the  point  that  by 
the  passage  of  the  Hepburn  Act  (34 
Stat,  at  L.  584,  chap.  3591,  Comp. 
Stat.  §  8563,  4  Fed.  Stat.  Anno.  2d 
ed.  p.  337)  Congress  had  taken  ex- 
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cluaive  possession  of  the  field  of 
legrialation  relating  to  such  com- 
merce, and  for  that  reason  the  Min- 
nesota statute  was  void. 

In  the  case  of  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Vosburg,  238  U.  S.  56,  59  L. 
ed.  1199,  LJLA.1915E,  953,  86  Sup. 
Ct  Rep.  675,  the  court  had  under 
consideration  a  statute  of  Kansas 
which  required  a  railway  company 
to  furnish  cars  to  shippers,  and  pro- 
vided a  penalty  of  $5  per  day  for 
each  car  not  supplied,  and  for*  a  rea- 
sonable attorney's  fee  in  addition. 
By  a  reciprocal  provision  of  this 
statute,  shippers  who  failed  to  use 
cars  idaced  at  their  dUsposal  were 
subject  to  a  penalty  for  their  deten- 
tion, but  were  not  liable  for  attor- 
ney's fees.  Vosburg  recovered  judg- 
ment against  the  railway  company 
for  violation  of  this  statute,  includ- 
ing an  attomey's  fee,  and  the  case 
was  taken  to  the  United  States  Su- 
preme Court  on  the  ground  that  the 
statute  denied  the  r^way  company 
the  equal  protection  of  the  law  guar- 
anteed by  the  Federal  Constitution, 
because  of  the  fact  that  under  the 
same  statute  the  railway  company 
might  be  compelled  to  pay  a  fee,  but 
no  such  liability  attached  to  the 
other  party.  lliia  contention  was 
sustained  by  the  Supreme  Court. 
The  case  is  said  to  be  essentially  dif- 
ferent from  the  Matthews,  Cade,  and 
Anderson  line  of  cases,  because  of 
the  distinction  made  in  the  statute 
in  question  between  the  parties  to 
such  suits. 

The  whole  question  seems  to  be 
set  at  rest  in  the  very  recent-  case  of 
St.  Louis,  I.  M.  &  S.  R.  Go.  v.  Wil- 
liams, 251  U.  S.  63,  64  L.  ed.  189,  40 
Sup.  Ct.  Rep.  71,  decided  December 
8,  1919.  In  this  case  a  statute  of 
Az^cansas  regulating  the  rates  for 
the  transportation  of  passengers 
provided  that  any  railroad  company 
which  should  collect  a  greater  com- 
pensation than  that  prescribed  in 
the  statute  should,  for  every  such  of- 
fense, be  subjected  to  a  penalty  of 
'*not  less  than  fifty  dollars  nor  more 
than  three  hundred  dollars,  and  costs 
of  suit,  including  a  reasonable  at- 
torney's fee."   The  aggrieved  pas- 


senger was  given  the  right  to  re* 
cover  the  penalty  and  costs,  includ- 
ing the  attomey's  fee,  in  a  civil  ac- 
tion. In  that  case  the  railway  com- 
pany had  chained  each  of  two  pas^ 
sengers  66  cents  more  than  the  pre- 
scribed fare.  Suit  was  brought  to- 
recover  the  penalty  and  attorney's* 
fees,  and  judgment  obtained  for  a. 
penalty  of  $75  and  $25  attomey's- 
fee  in  each  case.  The  constitutional- 
ity of  the  Arkansas  statute  was  at- 
tacked upon  the  same  grounds  as  in 
the  cases  above  mentioned  and  the 
base  at  bar.  The  judgment  of  the 
trial  court  was,  however,  affirmed,  in 
an  opinion  by  Justice  Van  Devanter, 
in  which  the  court  points  out  that  it 
is  immaterial  that  the  penalty  goes 
to, the  aggrieved  passenger  and  not 
to  the  state,  aiid  holds  that  this  is 
not  contrary  to  due  process  of  law, 
nor  is  it  requisite  thiat  the  amount 
of  the  penalty  should  be  cqnfined  or 
proportioned  to  the  passenger's  loss 
or  damages,  for  the  reason  that  it  is 
imposed  as  a  punishment  for  the  vio- 
lation of  a  public  law.  Although  the 
penalty  and  the  attomey's  fee  in 
that  case  amounted  to  $100,  and  the 
offense  of  the  carrier  involved  only 
66  cents,  the  court  nevertheless  said: 
"We  think  it  properly  cannot  be 
said  to  be  so  severe  and  oppressive 
as  to  be  wholly  disproportioned  to 
the  oifense  or  obviously  unreason- 
able." 251  U.S.  67. 

The  constitutionality  of  statutes 
similar  to  the  one  here  in  questi<m 
has  been  upheld  repeatedly  by  the 
Federal  courts,  and  by  the  courts  of 
last  resort  of  probably  a  majority 
of  the  states  of  the  Union ;  at  least, 
to  the  extent  of  allowing  a  reason- 
able attorney's  fee  to  be  taxed  and 
reasonable  damages  to  be  awarded 
against  the  offender.  A  careful  re- 
view of  the  authorities  leads,  we 
think,  irresistibly  to  this  conclusion. 
St.  Louis  Southwestern  R.  Co.  v. 
Cone,  111  Ark.  309, 163  S.  W.  1170 ; 
Atlantic  Coast  Line  R.  Co.  v.  Perry, 
69  Fla.  133,  67  So.  639;  Peoria,  D.  & 
E.  R.  Co.  V.  Duggan,  109  HI.  537,  60 
Am.  Rep.  619;  Illinois  C.  R.  Co.  v. 
Crider,  91  Tenn.  489,  19  S.  W.  618; 
Missouri,  E.  &  T.  R.  Co.  T.  Simonson, 
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64  Kan.  802,  57  L.R.A.  765,  91  Am. 
St.  Rep.  248,  68  Pac.  663;  Burling- 
ton, C.  R.  &  N.  R.  Co.  V.  Dey,  82 
Iowa,  312,  12  L.R.A.  436,  3  Inters. 
Com.  Rep.  584,  31  Am.  St.  Rep.  477, 
48  N.  W.  98 ;  Cameron  v.  Chicagro,  M. 
&  St.  P.  R.  Co.  63  Minn.  384,  31 
L.RA.  553,  65  N.  W.  652,  are  a  few 
of  the  cases  which  may  be  cited  in 
support  of  this  statement.  It  is 
necessary,  however,  as  said  in  the 
Williams  Case,  supra,  that  the  pen- 
alty so  imposed  shall  not  foe  "so  se- 
vere and  oppressive  as  to  be  wholly 
disproportioned  to  the  offense  or  ob-' 
viously  unreasonable." 

Is  ^e  penalty  of  treble  damages 
imposed  by  our  statute  in  this  in- 
stance so  severe  as  to  fall  within 
that  rule?  In  the  consideration  of 
this  question  it  is  proper  to  give 
much  weight  to  the  fact  that  the 
general  assembly,  whose  duty  it 
was  in  the  first  instance  to  fix  the 
amount  of  the  penalty,  evidently 
thought  treble  d^ages  to  be  justi- 
fied under  the  conditions  involved 
and  in  view  of  the  character  of  the 
ills  to  be  remedied.  State  legisla- 
tures are  still  accorded  "wide  discre- 
tion" and  "large  latitude"  in  these 
matters,  even  under  the  decisions  of 
the  United  States  Supreme  Court. 
The  sections  here  assailed  were  first 
enacted  in  1887,  and  we  do  not  find 
that  the  penalty  provided  has  ever 
before  been  questioned  on  the 
ground  of  excessiveness,  and  cer- 
tainly it  has  never  been  adjudged 
to  be  so  in  any  appellate  coun.  Prac- 
tical experience  for  almost  a  whole 
generation  has  thus  apparently  jus- 
tified the  wisdom  of  the  law  and  the 
amount  of  the  penalty.  Further- 
more, we  think  it  may  safely  be  as- 
sumed that,  in  most  daims  arising 
from  the  nondelivery  of  freight  ship-, 
ments,  the  amount  involved  as  dam- 
ages is  rarely  large,  and  generally  is 
quite  small.  In  the  case  in  hand,  al- 
though the  amount  claimed  was 
$1,000,  the  amount  allowed  was  only 
$200,  and  this  sum,  though  trebled, 
cannot  be  said  to  involve  a  great 
hardship.  A  penalty  which  is  not 
sBufficiently  severe  to  prevent  fre- 
quent infractions  of  the  law  falls 


short  of  its  purpose.  In  view  of  the 
enormous  amount  of  freight  annual- 
ly handled  by  common  carriers  in 
this  state,  and  of  the  infrequency 
with  which  the  penalty  provided  in 
this  instance  has  been  a  subject  of 
litigation,  it  would  seem  to  be  a  fair 
inference,  after  a  fair  test  in  actual 
experience,  that  the  section  in  ques> 
tion  has  demonstrated  the  wisdom 
of  the  legislature  in  enacting  it.  It 
is  a  matter  of  common  knowledge 
that,  during  the  time  that  this  law 
has  stood  upon  our  statute  books, 
the  common  carriers  of  this  state 
have  not  lacked  either  the  means  or 
the  disposition  to  appeal  to  the  law- 
making body  and  to  the  courts  for 
redress  of  their  grievances,  or  for 
protection  of  their  rights.  It  can- 
not be  said  that  they  have  been  ac- 
corded an  unkindly  reception  in 
eitner  forum,  and  hence  the  fact  that 
in  more  than  thirty  years  the  valid- 
ity of  this  penalty  has  rarely,  if  ever, 
been  questioned  on  the  ground  that 
it  is  excessive,  is  strongly  persuasive 
that  it  has  not  been  found  to  be  op- 
pressive. We  do  not  D-m«K«-— 
think  that  we  would  trefcie— 
be  justified  in  hold- 
ing  §  3191,  8\ipr&,  to  be  uncon- 
stitutional on  this  ground. 

In  view  of  the  present  attitude  of 

.  the  Supreme  Court  of  the  United 
States  upon  the  questions  here  in- 
volved, as  evidenced  by  the  opinions 
we  have  cited,  we  conclude  that  §§ 
3184  and  3191,  supra,  are  not  repug- 
nant to  the  provi- 
sions of  the  Federal  r.";;^!!:^'::?^^ 
Constitution    relat-  t^^ZT^ii^iitiVl 
mg  to  due  process  of 
law  or  equal  protection  of  the  law. 
By  parity  of  reasoning,  they  are  not 

.  in  conflict  with  the  due  process  of 
law  clause  of  our  state  Constitution. 
Paddock  v.  Missouri  P.  R.  Co.  155 
Mo.  524,  56  S.  W.  453,  and  Thomp- 
son  V.  Traders'  Ins.  Co.  169  Mo.  12, 
68  S.  W.  889,  in  so  far  as  they  may 
be  thought  to  be  authority  to  the 
contrary,  are  hereby  overruled.  Few 
graver  duties  devolve  upon  the 
courts  than  that  of  passing  upon 
questions  of  constitutional  law. 
The  power  of  a  court  to  annul  an  act 


Digitized  by  Google 


ALEXAin>I!R  V.  CHIC^ 

(_  Mo.  £ 

of  Congress  or  of  a  legislature  is 
peculiar  to  American  jurisprudence 
and  was  long  hotly  contested.  While 
the  existence  of  that  power  has  been 
firmly  established  both  upon  reason 
and  authority,  it  is  to  be  exercised 
only  after  solemn  deliberation,  with 
the  utmost  care,  and  upon  conviction 
beyond  a  reasonable  doubt.  The 
great  master  of  constitutional  law, 
in  discussing  this  question,  said: 
"The  question  whether  a  law  be 
void  for  its  repugnancy  to  the  Con- 
stitution is,  at  aU  times,  a  question 
of  much  delicacy,  which  ought  sel- 
dom, if  ever,  to  be  decided  in  the 
affirmative,  in  a  doubtful  case.  The 
court,  when  impelled  by  duty  to  ren- 
der such  a  judgment,  would  be  un- 
worthy of  its  station,  could  it  be  un- 
mindful of  the  solemn  obligations 
which  that  station  imposes.  But  it 
is  not  on  slight  implication  and 
vague  conjecture  that  the  legisla- 
ture is  to  be  pronounced  to  have 
transcended  its  powers,  and  its  a&ts 
to  be  considered  as  void.  The  oppo- 
sition between  the  Constitution  and 
the  law  should  be  such  that  the 
judge  feels  a  clear  and  strong  convic- 
tion of  their  incompatibility  with 
each  other."  Marshall,  Ch.  J.,  in 
Fletcher  v.  Peck,  6  Cranch,  87.  loc 
cit.  128, 3  L.  ed.  162, 175, 

For  the  reasons  stated  the  judg- 
ment should  be  affirmed.  It  is  so  or- 
dered. 

All  concur,  except  Graves,  J.,  who 
dissents  in  separate  opinion  in  which 
Woodson,  J.,  concurs. 

Graves,  J.,  dissenting :  . 

I.  From  the  facts  stated,  I  agree 

to  most  that  is  written  in  the  major- 
ity opinion,  except  the  latter  part 
thereof,  which  deals  with  the  reason- 
ableness of  the  penalty  imposed  by 
our  statute,  and  the  statement  in  the 
first  paragraph  thereof,  wherein  it  is 
said :  "The  statute  under  which  this 
suit  is  brought  contains  no  provi- 
sions limiting  its  application  to  in- 
trastate shipments."  I  think  the 
penalty  imposed  is  so  unreasonable 
as  to  make  the  statute  in  question 
violative  of  the  provisions  of  the 
Federal  Constitution,  discussed,  and 


10,  M.  &  ST.  P.  E*  CO.  879 

8.  w.  Tie.) 

learnedly  discussed,,  by  my  brother.* 
Many  of  the  cases  cited  by  my 
brother  would  so  indicate.  The 
mere  fact  that  this  statute  has  not 
heretofore  reached  the  Federal  court, 
or  this  court,  may  as  well  be  ex- 
plained upon  the  theory  that  the 
lawyers  of  the  state  feared  the  re- 
sults, and  hence  refrained  from  ask- 
ing the  doubling  or  trebling  of  dam- 
ages, as  upon  the  theory  that  the 
corporations  reached  thereby  recog- 
nized its  reasonableness.  The  di- 
vers and  sundry  McGrew  Cases  upon 
our  books  are  illustrative.  There 
were  penalty  clauses  in  the  statutes 
covering  those  cases,  but  astute 
counsel  for  plaintiff  never  invoked* 
them.  Nor  are  claims  for  damages 
under  statutes  having  penalty 
clauses  always  or  usually  trivial  in 
amount.  The  McGrew  Cases,  supra, 
are  illustrative.  Oth^s  might  be 
cited,  but  these  suffice. 

What  is  the  actual  penalty  fixed 
by  this  statute?  In  my  judgment  it 
is  (1)  the  attorney's  fee,  and  (2)  the 
giving  to  a  plaintiff  of  twice  the 
amount  of  his  adjudicated  claim,  in 
addition,  as  a  penalty.  In  other- 
words,  the  statute  not  only  allows 
the  plaintiff  to  recover  that  to  which 
he  is  entitled  as  damages,  but  it  goes 
further  and  requires  the  defendant 
to  pay  aft  attorney's  fee,  and,  in  ad- 
dition to  the  adjudicated  actual  dam- 
ages, twice  the  amount  of  the  ad- 
judged damages ;  for  such  is  the  re- 
sult of  treble  damages.  It  cannot  be 
weU  said  that  the  allowance  of  an 
attorney's  fee  is  other  than  a  pen- 
alty. I  think  the  statute  violates  the 
provision  of  the  Federal  Constitu- 
tion discussed  by  my  brother,  and, 
as  the  action  is  under  the  statute, 
the  judgment  should  be  simply  re- 
versed. 

II.  The  action  is  brought  under  §§ 
3184  and  3191,  Rev.  Stot.  19D9.  Sec- 
tion 3204  limits  in  specific  terms 
these  statutes  to  intrastate  ship- 
ments, and  for  that  reason  I  dissent 
from  what  is  said  in  If  1  of  the  ma- 
jority opinion,  quoted  supra.  Sec- 
tion 3204,  Rev.  SUt,  1909,  reads: 
"AU  the  provisions  of  said  §  3179 
to  3207  shall  be  held  to  apply  to  ship- 
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ments  made  from  any  point  vnthin 
the  state  to  any  point  imthin  the 
state,  whether  the  traniqwrtation  of 
the  same  shall  be  wholly  within  this 
state  or  partly  within  this  and  ad- 
joining state  or  states.*' 

The  italics  are  ours.  It  will  be 
noted  that  this  section  covers  both 
sections  involved  in  this  action.  It  is 
a  qualification  to  the  broad  language 
of  these  sections,  and  limits  their 
application  to  intrastate  transac- 
tions. We  have  so  specifically  ruled. 
Seawell  v.  Kansas  City,  Ft.  S.  &  M. 
B.  Co.  119  Mo.  loc.  cit  233  et  seq.,  6 
Inters.  Com.  Rep.  262, 24  S.  W.  1002. 

So  whilst  we  concur  in  the  ruling 
that  defendant  should  have  pleaded 
an  interstate  shipment,  if  in  fact 
there  was  one,  yet  we  do  not  concur 
in  the  view  that  our  statutes  cover 
anything  further  than  intrastate 
shipments.  Had  the  plaintiff's  peti- 
tion shown  this  car  of  coal  to  have 
been  an  interstate  shipment,  it  would 
have  been  demurrable.  Not  only 
has  this  court  held  these  statutes  ap- 
plicable only  to  Intrastate  shipments, 
but  in  Steel  v.  St.  Louis,  I.  M.  &  R. 
Co.  165  Mo.  App.  loc  dt.  316  et  8eq.» 


147  S.  W.  217,  the  St  LooIb  court  of 
appeals  has  so  ruled. 

.  Our  statute  would  seem  to  make 
intrastate  commerce  out  of  a  ship- 
ment which  staled  in  this  state  and 
ended  in  this  state,  although  the 
shipment  traversed  through  an- 
other state  between  the  starting  and 
stopping  points.  That  kind  of  a 
shipment  has  been  denominated  in- 
terstate by  the  United  States  Su- 
preme Court.  Hanley  v.  Kansas 
City  Southern  R.  Go.  187  U.  S.  617, 
47  L.  ed.  333,  23  Sup.  Ct.  Rep.  214. 
Clear  it  is  that  our  statutes  have  no 
reference  to  interstate  matters,  and 
this  suffices.  For  the  reasons 
stated,  I  dissent. 

Woodson,  3^  concurs. 

Petition  for  rehearing  denied 
April  30,  1920. 

NOTE. 

Upon  the  question  of  the  validilr  of 
statutory  provisions  for  attorney's  fees 
as  part  of  a  penalty  for  discrimination 
by  a  carrier,  see  subd.  11.  of  the  note 
following  Union  Tisiiinal  Co.  t. 

TUBNS  CONSTB.  CO.  pOSt,  886. 


UNION  TERMINAL  COMPANY  et  aL,  i^pts, 

V. 

TURNER  CONSTRUCTION  COMPANY. 


VtiMed  BtatM  OtreuU  Court  of  ApfoaU,  Fifth  OVnmIt— J^hmmhv  9S,  t»lS* 

(169  C.  C.  A.  686, 247  Fed.  727.) 

Gonatitational  law  —  allowance  of  «ttomey'B  fee  to  modaojk^B  Uea 
claimant. 

1.  A  statute  giving  materialmen  and  mechanics  an  attorney's  fee  in 
case  of  recovery  against  the  property  owner  in  a  Hen  proceeding  is  un- 
constitutional as  denying  equal  protection  of  the  laws. 

[See  note  on  this  question  beginning  on  page  884.] 
Mechanics'  liens  —  priority  over  mort-    not  recorded  until  after  he  besran  his 


gage  —  loan  of  money. 
2.  One  contracting  to  construct  a 
building  with  knowledge  that  the  mon- 
ey to  pay  for  the  work  was  to  be 
borrowed  from  a  bank  cannot  enforce 
a  lien  against  the  proper^  for  an 
amount  in  excess  of  the  contract  price 
superior  to  the  mortgage  to  the  bank 
on  the  ground  tiiat  the  mortgage  was 


work,  since  he  is  charged  with  notice 
of  the  mortgage,  although  he  is  en- 
titled, as  against  the  mortgagee,  to  the 
percentage  of  the  contract  price  with- 
held pending  compleUon  of  the  wori^ 
and  deposited  in  bank  awaiting  sueh 
completion. 

[See  18  R.  C.  L.  966,  966.] 
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Appeal  by  defendants  from  a  decree  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Florida  (Call»  Dist.  J.)  in  favor  of 
complainant  in  an  action  brought  to  recover  the  balance  alleged  to  be  due 
on  a  construction  contract,  and  for  attorney's  fees.  Modified  and  afftrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argrued  before  Walker  and  Batts»    260;  Taylor  v.  Robertson,  27  Fed.  537; 


Circuit  Judges,  and  ' Evans,  District 
Judge. 

Hr.  J.  T.  G.  Crawford,  for  appellants : 

Complainant  is  not  entitled  to  re- 
cover any  amount  aa  attorney's  fees, 
because  |  2218  of  the  General  Statutes 
of  Florida  is  contrary  to  tiie  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

Lewis's  Sutherland,  Stat.  Constr. 
107;  Dell  v.  Marvin,  41  Fla.  221,  45 
LJt.A.  201,  79  Am.  St  Rep.  171,  26 
So.  188;  Mills  v.  Olsen,  43  Mont.  129, 
116  Pac.  33;  Builders'  Supply  Depot 
V.  O'Connor,  150  Cal.  265,  17  L.R.A. 
(N.S.)  909,  119  Am.  St.-  Rep.  193,  88 
Pac  982,  11  Ann.  Cas.  712:  Los  An- 
geles Pressed  Brick  Co.  v.  Higgins,  8 
Cal.  App.  614,  97  Pac.  414,  420;  Hill 
V.  Clark,  7  Cal.  App.  609,  95  Pac.  382; 
Famham  v.  California  Safe  Deposit  & 
T.  Co.  8  Cal.  App.  266,  96  Pac.  788; 
Union  Lumber  Co.  v.  Simon,  150  Cal. 
751,  89  Pac.  1077,  1081;  Davidson  v. 
Jennings,  27  Colo.  187.  48  L.R.A.  840, 
83  Am.  St  Rep.  48,  60  Pac.  364;  Los 
Angeles  Gold  Mine  Co.  Campbell,  18 
Colo.  App.  1,  66  Pac  246;  Atkinson  v. 
Woodmansee^  68  Kan.  71, 64  LJI.A.  325, 
74  Pac  640;  Hocking  Valley  Coal  Co. 
V.  Rosser,  6S  Ohio  St  12, 29  L.R.A.  386, 
58  Am.  St  Rep.  622, 41  N.  E.  268 ;  Ran- 
dolph V.  Builders  &  P.  Supply  Co.  106 
Ala.  601,  17  So.  721;  Brulwker  v.  Ben- 
nett, 19  Utah,  401.  67  Pac.  170;  Open- 
shaw  V.  Halfin,  24  Utah,  426.  91  Am. 
St  Rep.  796.  68  Pac.  189;  Becker  v. 
Hopper,  22  Wyo.  287,  188  Pac  179, 
Ann.  Cas.  1916D,  1041;  Grand  Rapids 
Chair  Co.  v.  Runnels,  77  Mich.  lOi  43 
N.  W.  1006;  Oligschlager  v.  Stephen- 
son. 24  Okla.  760,  104  Pac.  346;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  160, 
41  L.  ed.  666,  17  Sup.  Ct  Rep.  255. 

Ur.  H.  B.  Bard  also  for  appellants. 

Messrs.  Harks,  Maifca,  &  Bolt  for 
appellee : 

Defendants  are  not  entitled  to  urge 
the  unconstitutionality  of  the  statute 
of  Florida  providing  for  the  allow- 
ance of  attorney's  fees. 

Rosenthal  v.  New  York,  226  U.  S. 
260,  57  L.  ed.  212,  88  Sup.  Ct  Rep.  27, 
Ann.  Cas.  1914B,  71;  Missouri,  K.  ft 
T.  R.  Co.  V.  Cade,  233  U.  S.  642.  68  L. 
ed.  1135,  34  Sup.  Ct  Rep.  678;  Union 
Mut  L.  Ins.  Co.  V.  KirchoflF,  169  U.  S. 
103.  42  L.  ed.  677.  18  Sup.  Ct.  Rep. 
11  A.L.IL--66. 


Story  V.  Livingston,  13  Pet.  359,  10  L. 
ed.  200;  Southern  R.  Co.  v.  King.  87  C. 
C.  A.  284.  160  Fed.  882;  Brothers  t. 
Cunnln^am,  111  G.  C.  A.  146. 189  Fed. 
884. 

Even  if  defendants  are  permitted  to 
question  the  statute,  it  is  apparent 
uat  the  act  is  sufOciently  broad  and 
comprehensive  in  its  provisions  to  be 
free  from  the  objectionable  features 
urged. 

Dell  v.  Marvin,  41  Fla.  221, 45  L.R.A. 
201,  79  Am.  St  Rep.  171.  26  So.  188; 
Tillis  V.  Liverpool  &  L.  &  G.  Ins.  Co. 

46  Fla.  268. 110  Am.  St  Rep.  89.  36  So. 
171;  Hartford  F.  Ins.  Co.  v.  Redding, 

47  FU.  228.  67  L.R.A.  618,  110  Am. 
St  Rep.  118,  37  So.  62;  Gulf,  a  &  S. 
F.  R.  Co.  T.  EiUs,  165  U.  S.  160,  41  L. 
ed.  666. 17  Sup.  Ct.  Rep.  266;  Builders' 
Supply  Depot  v.  O'Connor,  17  L.R.A. 
(N.S.)  910.  note;  Missouri.  K.  &  T.  R. 
Co.  v.  Harris,  L.R.A.1915E,  943,  note. 

Batts,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  Union  Terminal  Company  ne- 
gotiated with  the  Central  Trust 
Company  of  Dlinois,  for  funds  with 
which  to  construct  warehouses  and 
other  improvements  at  Jacksonville, 
and.  contemporaneously,  with  the 
Turner  Construction  Company  of 
New  York,  to  construct  the  build- 
ings. The  latter  company  knew  of 
the  negotiations  with  the  trust  com- 
pany, and  had  notice  of  the  fact  that 
the  trust  company  was  to  furnish 
the  money,  or  most  of  the  money,  re- 
quired for  the  construction,  and  that 
the  amount  was  to  be  secured  by  a 
lien  upon  the  buildinfrs.  It  was 
a^eed  that  $205,000  of  the  amount 
to  be  furnished  by  the  trust  com- 
pany was  to  be  paid  over  to  the  con- 
struction company.  Aa  the  work 
progressed,  payments  were  made  of 
85  per  cent  of  the  estimates.  The 
balance  was  put  in  the  Bamett 
Ban^.  and  at  the  .time  of  the  insti- 
tution of  the  suit  this  dei)Osit 
amounted  to  $20,219.98.  A  part  of 
the  contract  price  for  the  construc- 
tion not  having  been  paid,  suit  was 
institttted  1^  the  Turner  Construc- 
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tion  Company  against  the  Union  not  to  have  been  included  in  the 

Terminal  Company  for  the  balance  amount  for  which  a  preferential  lien 

du^.    The  Central  Trust  Company,  yr&s  given. 

having  been  made  a  party,  set  up  its  The  contention  of  the  Turner  Con- 
mortgage.    The  construction  com-  struction  Company,  based  on  the 
pany  asserted  a  materialman's  lien,  record  of  the  mortgage  after  the 
claiming  that  by  the  making  of  the  beginning    of  .  the 
contract,  the  furnishing  of  material,  work,    is    without  HMt^lSJKrtir 
and  the  beginning  of  work  prior  to  merit.     This  con-  over  BMrtnasc- 
the  record  of  the  mortgage  of  the  cern  knew  that  the 
Central  Trust  Company,  it  fixed  a  trust  company  was 
Hen  superior  to  that  of  the  mort-  to  furnish  the  money,  and  looked  to 
gage.                             .  it  for  $205,000  of  the  contract  price. 

The  construction  company  had  It  must  have  known  that  the  inten- 

knowledge  of  the  mortgage,  and  of  tion  was  to  secure  the  advances 

the  arrangement  made  by  the  ware-  made  by  the  trust  company  to  1iie 

house  company  for  financing  the  warehouse  company  by  the  mort- 

building,  and  participated  in  its  gage  on  the  property  of  the  latter 

benefits.    It  was  to  have  received  company.    Witli  this  notice  it  ac- 

the  sum  of  $205,000  from  the  fund  cepted  more  than  $140,000  of  the 

to  be  provided  by  the  trust  com-  .  money  furnished  by  the  Central 

pariy,  and  actually  received  $140,-  Trust  Company,  and  judgment  has 

695.89,  and  is  to  get  the  benefit  of  been  given  it  for  the  difference  be- 

$20,219.98  deposited  in  the  Bamett  tween  the  amount  paid  for  its  bene- 

Bank,  as  the  retained  15  per  cent  on  fit  and  the  $205,000  it  was  to  have 

estimates.   A  judgment  was  given  received  from  the  trust  company, 

the  construction  company  a^nst  It  has  no  cause  to  complain  of  this 

the  Union  Terminal  Company  for  part  of  the  judgment.    As  to  the 

$78,370.45,  with  interest  at  8  per  amount  in  the  Bamett  Bank,  the 

cent  per  annum  from  August  15,  construction  company  is  entitled  to 

1913,  and  10  per  cent  attorney's  its  receipt,  and  the  judgment  herein 

fees.    Of  this  amount  $44,084.13,  should  be  so  reformed  as  to  require 

with,  interest  and  attorney's  fees,  its  payment  to  the  construction  com- 

was  adjudged  a  first  lien  on  the  pany.   The  bank  is  not  a  party  to 

property,    and    $34,286.32    there-  this  suit,  but  an  order  may  be  is- 

of,  with  interest  and  attorney's  fees,  sued  to  the  warehouse  company  to 

a  lien  subject  to  the  mortgage  of  the  join  the  construction  company  in  the 

Central  Trust  Company.   The  $44,-  execution  of  a  joint  check  to  cover 

084.13  was  the  difference  between  the  amount. 

the  amount  to  have  been  received  by  The  objection  of  the  Central  Trust 

the  Turner  Construction  Company  Company  to  the  allowance  of  inter- 

from  the  Central  Trust  Company,  est  in  the  preference  lien  will  be 

and  the  amount  actually  paid  by  the  held  without  merit,  inasmuch  as  the 

latter.  With  interest  and  attorney's  money  was  in  possession  of  the  bank 

fees,  the  aggregate  is  $60,767.36.  during  the  period  for  which  interest 

The  construction  company  now  is  charged,  and  it  was  held  under 

contends  that  all  of  its  debt  should  conditions  which  did  not  preclude 

have  been  given  a  first  lien,  upon  the  the  trust  company  from  receiving 

ground  that  its  rights  were  fixed  pri-  interest  on  it,  and  was  not  paid  to 

or  to  the  record  of  the  mortgage  of  the  construction  company  when  it 

the  trust  company.   It  also  insists  should  have  been  paid, 

that  to  the  judgment  should  be  Attorney's   fees   were  awarded 

added  an  amount  equal  to  the  de-  upon  an  Act  of  Florida  of  1903 

posit  in  the  Bamett  Bank.    The  (chap.  5143),  entitled:   "An  Act  to 

Central  Trust  Company  objects  to  Provide  Liens  for  Materialmen,  Me- 

the  judgment,  upon  the  ground  that  chanics.  Artisans  and  Laborers,  and 

interest  and  attorney's  fees  ought  to  Provide  the  Manner  in  Which 
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Sacfa  Liens  Shall  Be  Acquired  and  to 
Provide  a  Remedy  for  the  Bhiforce- 
ment  of  Such  Liens/' 

Section  17  of  this  act,  constituting 

5  2218  of  the  General  Statutes  of 
Florida  of  1906,  is  to  this  effect: 
^'If  the  plaintiff  shall  prevail,  the 
court  shall  allow  him  reasonable  at- 
torney's fees,  td  be  fixed  by  the 
court,  not  to  exceed  $10  if  the 
amount  recovered  do  not  exceed 
$100,  and  not  to  exceed  10  per  cent, 
of  any  recovery  greater  than  $100." 

The  statutes  of  Florida  do  not 
make  like  provisions  for  any  other 
character  of  cases.  Similar  statutes 
with  reference  to  attorney's  fees  in 
favor  of  materialmen  and  laborers 
have  been  passed  in  Montana,  Illi- 
nois, Washington,  California,  Colo- 
rado, Kansas,  Ohio,  Alabama,  Utah, 
Wyoming,  Michigan,^  and  Oklahoma, 
in  all  of  which  states  the  provision, 
in  co  far  as  it  applies  to  the  ma- 
terialmen, has  been  held  in  violation 
of  the  14th  Amendment  to  the  Con- 
atitution  of  the  United  States.  Like 
statutes  in  Idaho,  Oregon,  New  Mex- 
ico, Indiana,  and  Florida  have  been 
maintained.  The  question  has  not 
come  directly  before  the  Supreme 
Court  of  the  United  States,  nor  has 
it  been  passed  on  in  any  other  Fed- 
«ral  court.   In  the  case  of  Gulf,  C. 

6  S,  F.  R.  Co.  V.  Ellis,  165  U.  S.  150, 
41  L.  ed.  666, 17  Sup.  Ct.  Rep.  265,  a 
Texas  statute,  providing  that  rea- 
sonable attorney's  fees  might  be  re- 
cov^ed  against  railroad  companies 
on  claims  not  exceeding  $50  for 
labor,  etc.,  was  held  unconstitution- 
al. The  Supreme  Court  used  this 
language  in  disposing  of  the  case: 
"The  act  singles  out  a  certain  class 
of  debtors  and  punishes  them,  when 
for  like  delinquencies  it  punishes  no 
others.  They  are  not  treated  as 
other  debtors,  or  equally  with  other 
debtors.  They  cannot  appeal  to  the 
, courts  as  other  litigants  under  like 
conditions  and  with  like  protection. 
If  litigation  terminates  adversely  to 
them,  they  are  mulcted  in  the  attor- 
ney's fees  bf  the  successful  plain- 
tiff ;  if  it  terminates  in  their  favor, 
they  recover  no  attorney's  fees.  It 
38  no  sufficient  answer  to  say  that 
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they  are  punished  only  when  ad- 
judged to  be  in  the  wrong.  They  do 
not  enter  the  courts  upon  equal 
terms.  They  must  pay  attorney's 
fees,  if  wrong;  they  do  not  recover 
any,  if  right;  while  their  adver- 
isaries  recover  if  right,  and  pay 
nothing  if  wrong.  In  the  suits, 
therefore,  to  which  they  are  parties, 
they  are  discriminated  against,  and 
are  not  treated  as  others.  They  do 
not  stand  equal  before  the  law.  They 
do  not  receive  its  equal  protection." 

After  the  decision  in  the  case  of 
Ellis,  the  statutes  of  Tesias  were 
amended,  and  in  the  case  of  Mis- 
souri, K.  &  T.  R.  Co.  V.  Cade,  233  U. 
S.  642,  58  L.  ed.  1135,  34  Sup.  Ct 
Rep.  678,  the  court  held  the  amended 
act  constitutional.  The  amended 
act  had  application  to  any  person  or 
corporation,  gave  the  attorney's  fees 
only  in  case  the  full  amount  of  the 
claim  was  established,  confined  its 
application  to  personal  services  ren- 
dered, for  material  furnished,  for 
overcharges  on  freight,  and  for 
stock  killed  or  injured,  and  limited 
the  amount  of  the  recovery  of  attor- 
ney's fees  to  $20.  This  act  was  sus- 
tained as  "a  police  regulation,  de- 
signed to  promote  the  prompt  pay- 
ment of  small  [but  well-founded] 
claims,  and  to  discourage*  unneces- 
sary litigation  in  respect  to  them." 

In  so  far  as  the 'claim  of  the  con- 
struction company  for  /ittomey's 
fees  in  this  case  is  concerned,  the 
statute  of  Florida  would  be  open  to 
every  objection  pointed  out  in  the 
Ellis  Case,  and  would  have  none  of 
the  merits  indicated  in  the  Cade 
Case. 

The  statute  in  question  requires 
the  allowance  of  attorney's  fees, 
though  the  claim  asserted  by  the 
suit  is  an  excessive  one.  If  the 
amount  of  the  attorney's  fees  re- 
quired to  be  allowed  to  the  plaintiff 
is  more  than  that  of  the  difference 
between  what  he  claimed  and  what 
he  recovers,  the  result  is  to  give 
him  the  unconscionable  advantage  of 
being  able  to  make  it  cheaper  for  the 
defendant  to  forego  his  rights  than 
to  assert  them.  The  statute  not 
only  undertakes  to  give  to  plaintiffs. 
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in  the  character  of  suits  mentioned, 
a  riffht  not  accorded  to  plaintiffs  in 
other  suits,  but  it  discriminates  be- 
tween plaintiffs  and  defendants  in 
the  suits  to  which  it  applies,  in  that 
the  former  may  resort  to  litigation 
at  the  hitter's  expense,  though  only 
a  fraction  of  the  amount  claimed  is 
recoverable,  while  the  latter  is  sub- 
jected to  the  expense  of  an  attor- 
ney's fee,  though  he  is  wholly  or  par- 
tially successful  in  the  suit.  The  re^ 
suit  of  the  statute  passed  on  fn  the 
last  case  cited  (Missouri,  K.  &  T.  R. 
Co.  V.  Cade)  is  to  protect  a  class 
having  claims  small  in  amount,  from 
losing  all  or  a  substantial  part  of 
what  is  due  them  in  doing  what  is 
required  to  get  it.  Those  who  claim 
more  than  is  due  them  get  no  benefit 
from  that  statute.  An  effect  of  the 
statute  now  under  consideration  is 
to  make  defendants  in  only  one  class 
of  suits  chargeable  with  expenses 
incurred  by  plaintiffs  who  sue  for 
more  than  they  are  entitled  to  re- 


cover, with  the  result  that  the  de- 
fendant, though  he  successfully  con- 
troverts the  amount  of  the  claim 
made  against  him,  may  be  required 
to  pay  more  than  he  owes,  or  than 
the  plaintiff  claimed. 

Under  the  weight  of  authority  in 
the  state  courts,  under  the  reason- 
ing of  the  Supreme  Court  of  the 
United  States,  and  because  of  the 
results  detailed,  we  „        „  . 
hold    the    Florida  Imw '  wltoww 
Statute  unconstitu-  SJ.'S.*;?^* 
tional.    The  judg-  SSSSJt."*' 
ment  of  the  con- 
struction company  against  the  ware- 
house company  should  be  reduced 
the  amount  of  the  attorney's  fees 
allowed,  with  corresponding  reduc- 
tion of  the  preferential  lien. 

The  judgment  should  be  made  to 
conform  to  the  views  herein  ex- 
pressed, and  it  is  accordingly  re- 
ionned  and  affirmed,  with  oosts 
against  the  appellee. 


ANNOTATICW. 
Validity  of  sUtotory  provision  for  attomcjn'  fees. 


I.  General  principles,  884. 
II.  Attorneys'  fees  as  penalty,  885. 

III.  Contract  rights  and  reciprocal  allow- 

ances, 894. 

IV.  In  certain  specihl  proceedings,  8d5. 
V.  To  enforce  payment  of  debts: 

a.  Generally,  89C. 

b.  Insurance  claims,  900. 
e.  Mechanics'  liens,  ^06. 

/.  General  prindpIeB. 

Many  of  the  cases  upon  this  ques- 
tion have  been  decided  by  what  may  be 
called  "main  force,"  with  little  regard 
to  the  sound  constitutional  principles 
involved.  The  principal  difilculty  is 
to  justify,  under  constitutional  provi- 
sions for  equal  protection  of  the  law 
and  against  the  granting  of  special 
privileges,  an  allowance  of  attorney's 
fees  in  favor  of  one  party  to  a  litiga- 
tion which  are  not  allowed  to  another, 
or  against  a  class  of  defendants  which 
are  not  allowed  against  a  class  simi- 
larly situated.  There  are  three  main 
constitutional  provisions  which  are  in- 
volved in  the  controversy.  Those 


guaranteeing  equal  protection  of  the 
laws,  due  process  of  law,  and  for- 
bidding the  granting  of  special  privi- 
leges under  the  various  forms  found 
in  the  state  constitutions,  some  of 
which  provide  directly  against  the 
granting  of  special  privileges,  and  oth- 
ers are  in  the  form  of  guaranteeing 
free  and  equal  rights  in  the  courts 
and  in  the  forms  of  procedure.  There 
are  some  propositions  with  respect  to 
which  there  can  be  little  controversy. 
For  example:  If  the  attorney's  fees 
are  made  part  of  the  costs  and  grant- 
ed to  the  winning  parly,  whether 
plaintiff  or  defendant,  in  a  group  form- 
ing a  proper  subject  of  classification, 
there  can  be  no  question  of  the  valid- 
ity of  the  allowance.  Also  there  is, 
good  ground  for  argument  in  favor  of 
a  provision  allowing  an  attorney's  fee 
as  a  penalty,  or  part  of  a  penal^,  for 
violation  of  a  statatoi^  provision 
which  is  passed  under  the  police  pow- 
er of  the  state  to  provide  for  the  pub- 
lic welfare.   But  there  is  little  justi- 
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fication  for  extending  such  principle 
to  the  mere  enforcement  of  private 
contracts  or  the  collection  of  private 
debts. 

The  true  legal  principle  seems  to  be 
stated  in  Gano  v.  Minneapolis  &  St. 
L.  R.  Co.  (1901)  114  Iowa,  713,  66 
LJI.A.  266,  89  Am.  St.  Rep.  893.  87 
N.  W.  714,  where  it  is  said  that  almost 
without  exception,  whenever  the  attor- 
neys' fees  may  reasonably  be  said  to 
be  a  part  of  the  penalty  for  violation 
of  a  public  regulation,  statutes  allow- 
ing them  to  be  taxed  against  the  party 
in  default,  or  guilty  of  the  wrong,  have 
been  sustained.  But  when  imposed  as 
a  penalty  for  resorting  to  the  courts  to 
enforce  a  natural  or  common-law 
right,  they  have  been  declared  invalid. 

This  statement,  however,  while 
«ound  in  legal  principle,  is  not  well 
borne  oat  by  the  cases,  because  deci- 
sions may  be  found  which  are  con- 
trary to  both  lonpotheses  stated  by  the 
court. 

Cases  where  the  question  depended 
on  the  sufficiency  of  the  title  of  the 
statute,  such  as  Missouri,  K.  &  T.  R. 
Co.  V.  Mahaffey  (1912)  105  Tex.  394, 
150  S.  W.  881,  and  similar  constitu- 
tional provisions  which  do  not  involve 
class  legislation  or  special  privileges, 
are  not  included  in  this  annotation. 

II.  AUomev»'  feet  as  penalty. 

The  courts  with  very  few  exceptions 
have  upheld  statutes  allowing  attor- 
neys' fees  as  a  penalty,  or  part  of  a 
penalty,  for  violating  a  statute  passed 
under  tiie  police  power.  If  the  allow- 
ance of  the  fee  is  regarded  merely  as 
a  penalty  for  violation  of  the  statute, 
there  seems  to  be  little  ground  for 
questioning  the  soiindness  of  the  deci- 
sions. 

United  States.— Atchison,  T.  &  S.  F. 
R.  Co.  V.  Matthews  (1899)  174  U.  S. 
96,  43  L.  ed.  909. 19  Sup.  Ct.  Rep.  609; 
St.  Louis,  I.  M:  &  S.  R.  Co.  v.  Williams 
(1919)  261  U.  S.  63,  64  L.  ed.  139,  40 
Sup.  Ct.  Rep.  71 ;  Chicago,  B.  &  Q.  R. 
Co.  V.  Feintuch  (1911)  112  C.  C.  A. 
126,  191  Fed.  482. 

Arkansas.  —  Dow  v.  Beidelman 
(1887)  49  Ark.  455,  6  S.  W.  718;  Chi- 
cago, R.  I.  &  P.  R.  Co.  T.  Davis  (1914) 
114  Ark.  619,  170  S.  W.  246. 

Califwnla,  —  Engebretsen  t.  G»j 


(1910)  168  CUtl.  30,  28  LJLA.(N.S.) 
1062,  109  Pac.  880,  Ann.  Cas.  1912A, 
690;  People  v.  Seymour  (1860)  16  Cal. 
832,  76  Ai^  Dec.  621. 

Fiorida^Atlantie  Coast  Line  R.  Co. 
V,  Perry  (1916)  69  Fla.  188,  67  So. 
639;  Seaboard  Air  Line  R.  Co.  v.  Rob- 
inson (1914)  68  Fla.  407,  67  So.  139; 
Jacksonville,  J.  &  K.  W.  R.  Co.  v.  Prior 

(1894)  34  Fla.  271,  15  So.  760. 
CroorgiA.  —  Johnson  v.  Hudspeth 

(1911)  136  Ga.  771,  72  S.  E.  69. 
Idaho. — Hindman  v.  Oregon  Short 

Line  R.  Co.  (1918)  32  Idaho.  183,  178 
Pac.  887. 

llliniMS. — Peoria,  D.  ft  E.  R.  Co.  v. 
Duggan  (1884)  109  111.  537,  50  Am. 
Rep.  619;  Cleveland,  C.  G.  &  St.  L.  R. 
Co.  v.  Hamilton  (1903)  200  111.  638,  66 
N.  E.  389. 

Indiana.^ — Terre  Haute  &  L.  R.  Go.  v. 
Salisbury  (1906)  38  Ind.  App.  100,  77 
N.  E.  1097;  Terre  Haute  &  L.  R.  Co. 
v.  Salmon  (1903)  161  Ind.  181,  67  N. 
E.  918;  Pittsburgh,  G.  C.  &  St.  L.  R. 
Co.  v.  Taber  (1906)  168  Ind.  419,  77 
N.  E.  741,  11  Ann.  Cas.  808;  Brown  v. 
Central  Bermudez  Go.  (1903)  162  Ind. 
462.  69  N.  E.  160;  Pittsburgh,  C.  C. 
&  St  L.  R.  Co.  v.  Fish  (1902)  158  Ind. 
626,  63  N.  E.  464;  Dowell  V.  Talbot 
Fav.  Co.  (1894)  138  Ind.  676,  88  N.  E. 
389;  Lake  Ecie  ft  W.  R.  Co.  v.  Walters 

(1895)  13  Ind.  App.  275.  41  N.  B.  466. 
Iowa.— Burlington,  C.  R.  &  N.  R.  Go. 

V.  Dey  (1891)  82  Iowa.  312.  12  L.R.A. 
436,  3  Inters.  Gom.  Rep.  6S4,  31  Am. 
St.  Rep.  477,  48  N.  W.  98. 

KansaB.-^Fritz  v.  State  (1909)  80 
Kan.  168,  101  Pac.  1018;  Kansas  P. 
R.  Go.  V.  Mower  (1876)  16  Kan.  573; 
Missouri  River,  Ft.  S.  &  G.  R.  Go.  v. 
Shirley  (1878)  20  Kan.  660;  Missouri 
P.  R.  Go.  V.  Merrill  (1888)  40  Kan. 
404,  19  Pac.  793;  Chicago,  R.  I.  ft  P; 
R.  Co.  V.  Spring  Hill  Cemetery  Asso. 
(1899)  9  Kan.  App.  882,  57  Pac.  252; 
Atchison  &  N.  R.  Co.  v.  Harper  (1878) 
19  Kan.  529. 

Louisiana.  —  Liquidating  Comrs.  v. 
Marrero  (1901)  106  La.  130,  30  So. 
306;  State  ex  rel.  Stempel  v.  New  Or- 
leans (1901)  106  La.  768,  30  So.  97; 
Methodist  Episcopal  Church,  South  v. 
New  Orleans  (1902)  107  La.  611,  82 
So.  101;  Globe  Lumber  Co.  Clement 
(1908)  110  La.  4S8,  84  So.  696. 
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Maryland.  — United  States  Electric 
Power  &  Light  Co.  v.  State  (1894)  79 
Md.  63,  28  Atl.  768. 

Massachusetts.  —  Gonu  v.  Munn 
(1860)  14  Gray,  361. 

Minnesota. — Johnson  v.  Chicago,  M. 
&  St.  P.  R.  Go.  (1882)  29  Minn.  426, 
13  N.  W.  673;  Hardwick  Farmers  Ele- 
vator Co.  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1910)  110  Minn.  26,  124  N.  W.  819, 
19  Ann.  Cas.  1088,  reversed  in  (1913) 
226  U.  S.  426,  57  L.  ed.  284,  46  L.R.A. 
(N.S.)  203,  38  Sup.  Ct.  Rep.  174. 

Missouri.— ^Perkins  v.  St.  Louis,  L 
M.  &  S.  R.  Co.  (1890)  103  Mo.  52,  11 
h.VLJi.  426,  15  S.  W.  820;  Briggs  v. 
St.  Louis  &  S.  F.  R.  Co.  (1892)  111 
Mo.  168,  20  S.  W.  32,  overruled  in 
Paddock  v.  Missouri  P.  R.  Co.  (1900) 
155  Mo.  524,  56  S.  W.  453;  State  ex 
rel.  Rosenblatt  v.  Kerr  (1879)  8  Mo. 
App.  125. 

Nebraska.~^inger  Mfg.  Co.  v.  Flem- 
ing (1894)  39  Neb.  679,  23  L.R.A.  210, 
42  Am.  St.  Rep.  613,  58  N.  W.  226. 

Oklahoma. — RiTER-CoNLEY  Mfg.  Co. 
V.  Wbyn  (reported  herewith)  ante, 
859. 

Tttuiessee.  —  Illinois  C.  R.  Co.  v. 
Crider  (1892)  91  Tenn.  489,  19  S.  W. 
618. 

Texas.— Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis  (1892)  —  Tex.  — ,  17  L.RJI.  286, 

18  S.-W.  723. 

IntoxloatiBB  Uqnor  oases. 

The  legislature  may  provide  an  at- 
torney's fee  to  be  taxed  as  part  of  the 
costs  against  one  convicted  of  unlaw- 
fully selling  intoxicating  liquor.  Com. 
v.  Munn  (Mass.)  supra. 

So  a  statute  authorizing  an  attor- 
ney's fee  against  one  convicted  of 
maintaining  a  liquor  nuisance  does 
not  deny  equal  protection  of  the  laws. 
Fritz  V.  State  (Kan.)  supra.  The 
court  says  the  statute  authorizing  the 
allowance  of  an  attorney's  fee  is  quite 
unlike  a  provision  for  the  allowance 
of  such  a  fee  in  priviite  litigation,  as, 
for  instance,  the  collection  of  a  debt. 
It  is  an  exercise  of  the  police  power  of 
the  state,  designed  to  promote  the  pub- 
lic morals  and  good  order  of  society, 
and,  although  somewhat  special  in 
character,  it  cannot  be  regarded  as  an 
infringement  of  the  rule  guaranteeing 
equal  protection  of  the  laws. 


FailBse  to  fmee  vallTMid  traeks. 

For  the  preservation  of  the  lives  of 
the  traveling  public,  the  legislature 
may  require  railroad  companies  to- 
fence  their  tracks,  and  provide  a  pen- 
alty for  their  failure  to  do  so,  and  this 
penalty  may  take  the  form  of  an  at- 
torney's fee  to  be  allowed  to  one  re- 
covering damages  against  the  company 
for  killing  or  injuring  his  live  stock 
because  of  absence  of,  or  defect  in,  a 
fence. 

And  a  statute  giving  attorneys'  fees 
to  an  abutting  property  owner  who- 
constructs  a  fence  along  a  railroad 
right  of  way  upon  the  failure  of  the  * 
railroad  company  to  do  so,  and  brings 
suit  to  recover  his  outlay  from  the 
railroad  company,  was  held  constitu- 
tional in  Terre  Haute  &  L.  R.  Co.  v. 
Salmon  (1903)  161  Ind.  131,  67  N.  E. 
918.  The  court  says:  "These  sUt- 
utes  were  passed  by  the  legislature, 
in  the  exercise  of  the  police  power,  to 
compel  railroad  companies  to  fence 
their  tracks,  and  are  for  the  protec- 
tion of  persons  and  property  carried 
upon  railroads.  It  is  the  undoubted 
right  of  the  legislature,  in  the  exer- 
cise of  the  police  power,  not  only  tfr 
require  all  railroad  companies  within 
the  limits  of  its  jurisdiction  to  inclose 
their  roads  with  suitable  and  suf- 
ficient fences,  as  a  matter  of  public 
safety,  but  also  to  impose  penalties 
for  failure  to  perform  such  .duty.  Such 
penalties  may  be  in  the  shape  of  dou- 
ble the  actual  damages  suifered,  dou- 
ble costs,  attorneys'  fees,  and  abso- 
lute liability  in  case  of  injuzy  to  ani- 
mals." 

In  Kansas  P.  R.  Co.  v.  Mower  (1876) 
16  Kan.  573,  a  statute  allowing  attor- 
ney's fees  in  case  of  cattle  killed  in 
the  absence  of  fences  was  held  con- 
stitutional as  against  a  claim  that  it 
gave  a  successful  plaintiff  rights  de- 
nied a  successful  defendant.  But  the 
court  says  it  is  no  uncommon  thing 
for  legislatures  to  provide,  in  cases 
where  a  failure  to  pay  seems  to  en- 
tail more  than  ordinary  wrong,  that 
such  failure  should  carry  with  it  some> 
thing  in  the  nature  of  a  penalty. 

In  Missouri  River,  Ft.  S.  ft  6.  B. 
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Co.  V.  Shirley  (1878)  20  Kan.  660,  the 
fee  was  allowed  after  trial  in  the  dis- 
trict court  for  stock  killed,  where 
plaintiff  had  been  defeated  before  a 
jastiee  of  the  peace,  on  the  ground 
that  the  question  of  the  validity  of  the 
law  allowing  the  fee  had  theretofore 
been  solved  in  favor  of  the  law. 

A  statute  allowing  an  attorney's  fee 
as  a  penalty  in  case  of  recovery  for 
injury  to  stock  because  of  absence  of 
a  fence  does  not  grant  a  special  privi- 
lege, and  ia  not  special  legislation. 
Perkins  v.  St.  Louis,  I.  H.  &  S.  R.  Co. 
(1890)  108  Mo.  62,  11  L.RJ^.  426,  15 
S.  W.  320.  The  conrt  said  the  attor- 
ney fee  could  be  imposed  as  a  penalty 
for  violation  of  the  law,  and,  further, 
that  it  is  as  much  a  police  regulation 
as  is  the  double-damage  section.  This 
case  was  followed  in  Brlggs  v.  St. 
Louis  &  S.  P.  R.  Co.  (1892)  111  Mo. 
168,  20  S.  W.  32,  but  was  overruled  by 
three  of  the  seven  judges  of  the  court* 
on  the  authority  of  the  Ellis  Case 
(Tex.)  infra;  in  Paddock  v.  Missouri 
P.  R.  Co.  (1900)  155  Mo.  524,  56  S.  W. 
453,  two  of  the  judges  expressly  dis- 
senting, and  two  not  sitting.  The  ne- 
cessity of  holding  that  the  Perkins 
Case  was  overruled  will  appear  from 
a  statement  of  the  Paddock  Case 
(AIo.)  infra. 

The  provision  of  attorneys'  fees  in 
actions  to  hold  railroad  companies  lia- 
ble for  killing  stock  because  of  failure 
to  fence  their  rights  of  way  is  not  un- 
constitutional. Hindman  v.  Oregon 
Short  Line  R.  Co.  (1918)  32  Idaho^ 
133,  178  Fac  887.  The  court  says  this 
statute  is  not  designed  to  compel  the 
railroad  company  to  pay  its  debts,  but 
the  evident  purpose  is  to  compel  them 
to  comply  with  the  law  requiring  them 
to  maintain  lawful  fences  along  their 
right  of  way  for  public  safely,  and  to 
provide  a  penalty  for  violation  of  this 
statutory  duty. 

In  Peoria,  D.  &  E.  R.  Co.  v.  Duggan 
(1884)  109  ni.  537,  50  Am.  Rep.  619, 
a  provision  for  attorne/s  fees  in  case 
of  animals  killed  for  failure  to  fence 
was  upheld  against  an  objection  that 
it  was  special  or  class  legislation.  The 
court  says  it  may  be  upheld  as  being 
in  the  nature  of  a  penalty  for  non- 
compliance with  the  statutory  dnty  of 


fencing.  The  requirement  of  the 
fencing  of  railroad  tracks  is  not  alone 
for  the  private  benefit  of  the  owners 
of  stock  along  the  line,  but  it  ia  con- 
ducive to  the  public  welfare,  as  well 
as  a  measure  for  the  safety  of  travel- 
ing on  railroads.  As  a  police  regula- 
tion for  the  promotion  of  the  public 
safety  in  that  respect,  the  legislature 
may  well  require  the  fencing  of  their 
tracks  by  railroad  companies,  and  pro- 
vide penalties  for  nonperformance  of 
the  duty. 

In  Atlantic  Coast  Line  R.  Co.  v.  Per- 
ry (1915)  69  Fla.  133,  67  So.  639,  a 
statute  allowing  an  attorney's  fee  for 
killing  stock  because  of  failure  to  com- 
ply with  the  fencing  laws  was  upheld, 
and  the  court  says  the  statute  is 
founded  strictly  on  the  police  power 
of  the  state,  being  designed  to  protect 
the  traveling  public  from  the  dangers 
incident  to  collisions  with  cattle  upon 
the  tracks  of  the  railroad  company. 
The  statute  allowed  the  fee  only  when 
the  claimant  proved  the  value  of  the 
animal  killed  to  be  at  least  equal  to 
the  preliminary  demand,  but  the  neces- 
sity for  the  action  being  absolute  de- 
nial by  the  railroad  company  of  all 
liability,  the  fee  was  allowed,  notwith- 
standing the  value  proved  was  less 
than  that  claimed. 

In  Seaboard  Air  Line  R.  Co.  v.  Rob- 
inson (1914)  68  Fla.  407,  67  So.  139, 
the  court  allowed  double  damages  and 
attorney's  fees  for  killing  a  mule  at  a 
place  where  the  track  should  have 
been,  but  was  not  fenced,  following 
Kansas  City  Southern  R.  Co.  v.  Ander- 
son (1914)  233  U.  S.  325,  58  L.  ed.  983, 
34  Sup.  Ct.  Rep.  599,  aflfirming  (1912) 
104  Ark.  500,  149  S.  W.  58,  infra,  upon 
the  principle  that  the  demand  was  ful- 
ly established. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis 
(1892)  —  Tex.  — ,  17  L.R.A.  286,  18 
S.  W.  723,  the  court  stated  that  the 
particular  allowance  could  be  upheld 
as  a  penalty  for  neglect  to  fence  the 
track. 

In  Johnson  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1882)  29  Minn.  425,  13  N.  W. 
673,  where  a  statute  authorized  an  eii- 
tra  allowance  of  costs  in  case  of  recov- 
ery for  cattle  killed  on  an  unfenced 
railroad  track,  the  court  said  the  prln- 


Digitized  by  Google 


888 


AlfBBICAN  I«AW  BEFORTS,  ANNOTATED.        [11  AXJL 


ciple  that  KoverxiA  the  allowance  of 
costs  does  not  require  that  they  shall 
be  uniform  in  all  actions,  nor  the 
same  to  each  of  the  litisranta  in  an 
action,  and  so  a  double  or  extra  al- 
lowance of  costs  is  sometimes  made 
to  the  plaintiffs  or  defendants,  as  the 
case  may  be,  because  deemed  proper 
from  the  nature  and  circumstances  of 
certain  species  of  litigations.  Ex- 
amples are  given  of  actions  against 
public  officers  and  in  mortgage  fore- 
closures. Attention,  however,  should 
be  called  to  the  fact  that  the  examples 
referred  to  by  the  court  were  largely 
special  classes  of  litigation  which 
might  fairly  be  held  not  to  come  with- 
in the  operation  of  constitutional  pro- 
visions, or  were  from  English  courts 
where  the  constitutional  provisions 
were  not  in  force. 

A  statute  imposing  an  attorney's  fee 
in  case  the  railroad  failed  to  defeat 
tiie  appraised  value  of  stock  killed  on 
an  unfenced  track  was  upheld  against 
an  objection  that  it  was  special  legis- 
lation, in  Illinois  C.  R.  Co.  v.  Crider 
(1892)  91  Tcnn.  489,  19  S.  W.  618. 
The  court  held  that  it  was  in  the  na- 
ture of  a  penalty,  and  said:  "The 
state  has  not,  by  this  act,  imposed 
double  or  triple  damages,  as  it  might 
have  done,  bat  it  has  subjected  the 
offending  company  to  actual  damages, 
and  to  an  increase  of  this  damage  to 
the  extent  of  the  reasonable  attorney's 
fees  incurred  by  the  successful  plain- 
tiff  in  the  establishment  of  his  claim. 
This  additional  penalty  is  not  imposed 
except  upon  the  contingency  that  the 
company  shall  refuse  settlement  upon 
the  basis  of  the  prima  facie  valuation, 
and  upon  the  further  condition  that 
the  owner  of  tiie  live  stock  killed  or  in- 
jured shall  establish  both  the  liability 
of  the  company  and  that  the  appraised 
value  was  not  excessive.  What  the 
state  may  impose  as  a  penalty  without 
condition,  it  may  impose  subject  to 
condition.  The  measure  of  the  dam- 
ages for  failure  to  fence,  as  well  as 
the  disposition  of  any  recovery  in  ex- 
cess of  actual  compensation,  was  whol- 
ly within  the  legislative  discretion. 
The  addition  or  increase  of  damages, 
in  case  the  company  unsuccessfully 
contests  its  liabilii^  for  the  full 


amount  of  the  appraisement,  is  to  be 
measured  by  the  reasonable  eiqiense 
thrown  upon  the  plaintiff  in  what  is 
thereby  established  to  have  been  an 
unnecessary  litigation.  The  view  we 
have  taken  of  this  act,  its  objects  and 
scop^  excludes  the  assumption  that 
the  statute  is  one  merely  imposing  a 
burden  upon  one  class  of  litigants  not 
borne  by  all  others.  The  subject  of 
the  legislation  being  within  the  police 
power  of  the  state,  it  is  not  objection- 
able that  additional  or  increased  dam- 
ages are  imposed,  upon  such  terms  and 
subject  to  such  contingencies  as  the 
public  interest  shall  demand." 

In  Wilder  v.  Chicago  &  W.  M.  R.  Co. 
(1888)  70  Mich.  382.  S8  N.  W.  289, 
where  the  question  was  as  to  tiie  va- 
lidity of  the  statute  allowing  an  at- 
torney's fee  in  case  of  recovery  for 
killing  stock  because  of  neglect  to 
fence  the  track,  the  court  said :  "The 
legislature  cannot  make  unjust  dis- 
tinctions between  classes  of  suitors 
without  violating  the  spirit  of  the 
Constitution.  Corporations  have  equal 
rights  wjth  natural  persons  as  far  as 
their  privileges  in  the  courts  are  con- 
cerned. They  can  sue  and  defend  in 
all  courts  the  same  as  natural  persons, 
and  the  law  must  be  administered  as 
to  them  with  the  same  equality  and  jus- 
tice which  it  bestows  upon  every  suit- 
or, and  without  which  the  machinery 
of  the  law  becomes  the  engine  of 
tyranny.  This  statute  proposes  to 
punish  a  railroad  company  for  defend- 
ing a  suit  brought  against  it  with  a 
penalty  of  f26  if  it  fails  to  success- 
fully maintain  its  defense.  The  in- 
dividual sues  for  the  loss  of  his  cow, 
and  if  it  is  shown  that  such  loss  was 
occasioned  by  his  own  neglect,  and 
through  no  fault  of  the  company,  and 
he  thereby  loses  his  suit,  the  railroad 
company  can  recover  only  the  ordi- 
nary statutory  costs  of  $10  in  justice's 
court;  but  if  he  succeeds  because  of 
the  negligence  of  the  company,  the 
plaintiff  is  pecmltted  to  tax  ^e  $10 
and  an  additional  penalty  of  $25;  for 
it  is  nothing  more  or  less  than  a  penal- 
ty. Calling  it  an  'attorney  fee'  does 
not  change  its  real  nature  or  effect. 
It  is  a  punishment  to  the  company, 
and  a  reward  to  the  plaintiff,  and  an 
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incentive  to  litisratlon  on  his  part 
This  inequality  and  injustice  cannot 
be  sustained  upon  any  principle  known 
to  the  law.  It  is  repugnant  to  onr 
form  of  government  and  out  of  har* 
mony  with  the  genius  of  our  free  in- 
stitutions. The  legislature  cannot 
giv%  to  one  party  in  litigation  such 
privileges  as  will  arm  him  with  special 
and  important  pecuniary  advantages 
over  his  antagonist."  And  in  response 
to  the  suggestion  that  the  fee  was  Im- 
posed as  a  penklty  upon  the  corpora- 
tion for  not  obeying  the  law  as  to  the 
fencing  of  the  right  of  way,  the  court 
said  that  penalties  cannot  be  pre- 
scribed and  enforced  in  this  way,  and 
whatever  may  have  been  the  object 
or  intent  of  the  legislature,  the  result 
of  the  statute  is  an  injustice  and  an 
inequality  which  the  courts  cannot 
tolerate,  and  must  disregard  in  the  ad- 
ministration of  the  laws.  And  that 
case  was  followed  in  Schot  v.  Chicago 
&  W.  M.  R.  Co.  (1888)  70  Mich.  43S, 
38  N.  W.  291 ;  Rinear  v.  Grand  Rapids 
&  I.  R.  Co.  (1888)  70  Mich.  620,  38  N. 
W.  599;  Lafferty  v.  Chicago  &  W.  M. 
B.  Co.  (1888)  71  Mich.  86,  88  N.  W. 
660. 

In  Paddock  v.  Missouri  P.  R.  Go. 
(1900)  166  Mo.  624,  56  S.  W.  453,  re- 
versing (1895)  60  Mo.  App.  328,  the 
action  was  brought  for  loss  of  hogs 
because  of  failure  of  the  railroad  com- 
pany to  famish  a  ear  with  trapdoors 
in  the  top  as  required  by  statute.  The 
statute  provided  that  failure  to  comply 
with  its  terms  would  subject  the  car- 
rier to  damages  and  a  reasonable  at- 
torney's fee.  Two  questions  arose  in 
the  case,  one  as  to  whether  or  not 
the  provision  for  damages  applied  to 
failure  to  furnish  cars  with  trapdoors, 
or  only  to  furnish  cars.  The  other 
was  whether  or  not  the  arrangement 
of  the  statutes  in  the  Revision  had 
made  other  penalties  applicable.  The 
question  may  be  an  open  one  whether 
or  not  the  penally  could  lawfully  be 
provided  for  failure  to  comply  with 
the  requirements  as  to  style  of  car 
furnished,  but  the  court  regarded  the 
Ellis  Case  (1892)  —  Tex.  — ,  17  L.R.A. 
286, 18  S.  W.  723,  as  settling  the  ques- 
tion against  the  validity  of  the  attor- 
ney's fee,  and  three  of  the  judges 


thought  that  the  Perkins  Case  (1890) 
1Q8  Mo.  62.  11  L.R.A.  426,  15  S.  W. 
920,  supra,  was  expressly  overruled. 
The  Paddock  Case  was  followed  in 
Wwt  V.  Wabash  R.  Co.  (1906)  118  Mo.  . 
App.  482,  94  S.  W.  810,  on  the  ques- 
tion of  killing  stock  through  absence 
of  fence. 

The  principle  of  the  Fence  Laws  has 
been  extended  by  the  legislatures  of 
some  states  to  the  extent  of  making 
railroad  companies  absolutely  liable 
for  killing  any  stock,  whether  due  to 
their  negligence  or  not.  This  has  been 
achieved  in  some  states  by  providing 
the  penalty  of  attorneys'  fees  only  in 
case  of  failure  to  pay  the  claim  within 
the  time  specified  in  the  statute. 
There  seems  to  be  no  sound  principle 
for  sustaining  such  legislation. 

In  Denver  &  R.  G.  R.  Co.  v.  Outcalt 
(1892)  2  Colo.  App.  896,  31  Pac.  177, 
court  held  that  a  statute  making 
railroad  companies  absolutely  liable 
for  all  stock  killed  or  injured  by  them, 
and  subjecting  them  to  double  dam- 
ages and  attorneys'  fees  for  failure  to 
settle  the  claim  within  thirty  days, 
was  unconstitutional.  With  respect  to 
^e  provision  for  attorneys'  fees,  the 
court  said  it  could  only  be  regarded 
as  punitive  damages  or  a  penalty  for 
violation  of  law,  and  could  not  be  sus- 
tained where  no  law  is  violated. 

So  a  statute  authorizing  an  attor- 
ney's fee  in  case  of  recovery  for  in- 
jury to  stodk  by  collision  with  a  mov- 
ing train  is  unconstitutional,  as  an 
attempt  to  grant  a  special  privilege. 
JoUifFe  V.  Brown  (1896)  14  Wash.  156, 
63  Am.  St  Rep.  868,  44  Pac.  149.  The 
court  says  there  is  a  broad  distinction 
to  be  recognized  between  legislation 
requiring  a  person  to  pay  actual  dam- 
ages occasioned,  and  that  which  would 
impose  a  penal^  in  addition  tiiereto. 
Such  legislation  can  be  sustained  only 
where  the  person  on  whom  the  penalty 
is  imposed  is  in  fault,  or  guilty  of  a: 
wrong. 

Allowing  an  attorney's  fee  in  favor 
of  one  suing  a  railroad  company  for 
killing  stock,  either  by  negligent 
operation  of  trains  or  failure  to  fence 
tracks,  deprives  it  of  the  equal  pro- 
tection of  the  laws.  Dewell  v.  North- 
em  P.  R.  Co.  (1917)  54  Halt  850, 170 
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Pac.  763.  The  court  aays  if  the  stat- 
ute applied  only  to  cases  ariains  out 
of  failure  to  fence,  it  would  not  be 
open  to  the  attack  made  upon  it,  but 
.  because  it  applies  equally  to  ordinbry 
cases  of  negrligence,  it  is  invalid. 

So,  rawetinir  a  penalty  and  attor- 
neys' fees  for  refusal  promptly  to  p^ 
an  excessive  demand  for  killing  live 
stock  takes  the  railroad  company's 
property  without  due  process  of  law. 
St.  Louis,  I.  M.  &  S.  R.  Go.  v.  Wynne 
(1912)  224  U.  S.  354,  56  L.  ed.  799,  42 
L.R.A.(N.S.)  102,  32  Sup.  Ct.  Rep.  493, 
reversing  (1909)  90  Ark.  53S,  119  S. 
W.  1127,  17  Ann.  Gas.  631.  The  court 
said:  "We  think  the  conclusion  is  un- 
avoidable that  the  statute,  as  so  con- 
strued  and  applied,  is  an  arbitrary  ex- 
ercise of  the  powers  of  government, 
and  violative  of  the  fundamental 
rights  embraced  within  the  conception 
of  due  process  of  law.  It  does  not 
merely  provide  a  reasonable  incentive 
for  the  prompt  settlement,  without 
suit,  of  just  demands  of  a  class  admit- 
ting of  special  treatment  by  the  legis- 
lature .  .  .  but  attaches  onerous 
penalties  to  the  nonpayment  of  ex- 
travagant demands,  thereby  making 
submission  tu  them  the  preferable  al- 
ternative. Thus,  it  takes  properly 
from  one  and  gives  it  to  another,  not 
because  of  a  breach  by  the  former  of 
a  duty  to  the  latter  or  to  the  public, 
but  because  of  a  lawful  exercise  of  an 
undoubted  right.  Plainly  this  cannot 
be  done  consistently  with  due  process 
of  law." 

But  in  Kiansas  Gity  Southern  R.  Go. 
V.  Anderson  (1914)  233  U.  S.  325,  68 
L.  ed.  988,  34  Sup.  Ct.  Rep.  699,  affirm- 
ing (1912)  104  Ark.  500,  149  S.W.  68. 
a  provision  for  penalty  and  attorneys' 
fees  for  refusal  to  pay  a  claim  for 
stock  killed  within  thirty  days  was 
held  not  to  violate  the  due  process  or 
equal  protection  clauses  of  the  Fed- 
eral Gonstitution,  where  the  claim  was 
established  to  be  just.  It  thus  plainly 
appears  that  the  railroad  company  is 
penalized  for  resorting  to  the  courts 
to  determine  whether  pr  not  the  claim 
is  just  In  many  such  cases  it  is  im- 
possible to  determine  whether  the 
claim  is  just  or  not,  and  the  railroad 
eompany.hu  a  right,  under  all  the 


cmstitutional  prariaions.  to  try  that 

question,  and  the  mere  fact  that  the 
decision  goes  against  it  does  not  in 
any  way  justify  the  infliction  of  a 
penalty  upon  it.  The  court  does  not 
discuss  this  question,  but  relies  for  its 
decision  on  two  penal^  cases:  Sea- 
board Air  Line  R.  Co,  v.  Seeders 
(1907)  207  U.  S.  73,  52  L.  ed.  108,  28 
Sup.  Ct  Rep.  28,  and  Yazoo  ft  M. 
Valley  R.  Co.  v.  Jackson  Vinegar  Co. 
(1912)  226  U.  S.  217,  57  L.  ed.  193, 
33  Sup.  Ct.  Rep.  40.  The  clause  quoted 
from  the  Seegers  Case  as  governing 
tiie  decision  is:  "It  must  be  remem- 
bered that  the  purpose  of  this  legisla- 
tion is  not  primarily  to  enforce  the 
collection  of  debts,  but  to  compel  titie 
performance  of  duties  which  the  car- 
rier assumes  when  it  enters  upon  the 
discharge  of  its  public  functions."  It 
may  be  questioned,  however,  what  por- 
tion of  the  public  functions  of  the 
carrier  consists  in  promptly  paying 
demands  for  stock  killed,  which  may 
be  juat  or  unjust  and  the  justice  of 
which  cannot  be  determined  until  after 
the  question  is  decided  by  the  courts. 
However,  this  case  was  followed  in.  St. 
Louis  Southwestern  R.  Co.  v.  Cone 
(1914)  111  Ark.  309,  163  S.  W.  1170, 
allowing  attorneys'  fees  for  failure 
promptly  to  pay  for  animals  neigli- 
gently  killed. 
Injnrr  hy  ftre. 

Imposing  aitorneys'  fees  in  case  of 
injury  done  by  fire  set  out  by  railroad 
locomotives  comes  a  little  nearer  the 
border  line  of  sound  doctrine.  If  the 
use  of  proper  appliances  will  prevent 
the  setting  out  of  fire,  and  such  use 
is  made  compulsory  by  the  statute,  vio- 
lation of  the  statute  may  perhaps 
justify  the  imposition  of  penalties,  in- 
cluding attorneys'  fees.  But  some  of 
the  cases,  at  least,  which  have  upheld 
the  fees,  have  ignored  the  necessity  of 
the  statutory  imposition  of  the  duty, 
and  penalized  the  railroad  company 
for  setting  out  the  fire,  even  though  it 
did  not  thereby  infringe  any  statu- 
tory requirements. 

Thus,  in  Atchison,  T.  &  S.  F.  R.  Go. 
V.  Matthews  (1899)  174  U.  S.  96,  43 
L.  ed.  909,  19  Sup.  Ct.  Rep.  609,  affirm- 
ing (1897)  68  Kan.  .447,  49  Pac.  602. 
3  Am.  Neg.  Rep.  27,  it  was  held  that 
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the  statote  imposing  an  attorney's  fee 
in  case  of  recovery  for  losses  caased 
by  fire  in  the  operation  of  a  railroad 
does  not  deprive  the  railroad  company 
of  the  equal  protection  of  the  laws, 
nor  is  it  class  legislation. 

In  Missouri  P.  R.  Co.  t.  Merrill 
(1888)  40  Kuu  404,  19  Pac.  798,  the 
court  said  that  the  objection  that  a 
statute  imposing  an  attorney's  fee  up- 
on railroad  companies  in  case  of  re- 
covery against  them  for  losses  caused 
by  fire  set  out  by^  their  locomotives 
was  special  and  unequal  could  not  be 
sustained.  The  dangerous  element 
employed,  and  the  hazards  to  person 
and  property  arising  from  the  run- 
ning of  trains  and  the  operation  of 
railroads,  justifies  such  a  law,  and  the 
fact  that  all  persons  and  corporations 
brought  under  its  influence  are  sub- 
jected to  the  same  duties  and  liability, 
under  similar  circumstances,  disposes 
of  the  objections  raised. 

That  case  was  followed  in  Clark  v. 
Ellithorpe  (1898)  7  Kan.  App.  337,  ^1 
Pac.  940,  and  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Spring  Hill  Cemetery  Asso.  9 
Kan.  App.  882,  67  Pac.  262. 

Providing  an  attorney's  fee  in  cases 
to  recover  for  losses  caused  by  failure 
of  the  railroad  company  to  comply 
with  the  provisions  of  the  statute,  re- 
quiring it  to  keep  its  right  of  way 
free  from  combustible  material,  is  not 
unconstitutional.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  v.  Hamilton  (1903)  200 
111.  633,  66  N.  E.  389.  The  court  says : 
The  regulation  designed  to  prevent  the 
starting  or  spreading  of  fire  has  re- 
gard to  the  public  welfare,  and  is 
wittiin  the  police  power.  It  does  not 
aeem  to  be  denied  that  the  legislature 
may  impose  a  penalty  for  failure  to 
comply  with  the  requi»ement,  but  it  is 
argued  that  this  provision  for  attor- 
neys' fees  is  not  a  penalty  for  a  fail- 
vre  to  keep  the  right  of  way  clear 
from  dead  grass,  dry  weeds,  and  other 
dangerous  combustible  material,  but 
rather  an  attempt  to  impose  a  penalty 
for  exercising  the  right  to  resort  to 
the  courts  for  the  purpose  of  securing 
justice  by  defending  against  exorbi- 
tant or  illegal  demands.  Corporations 
have  equal  rights  with  natural  persons 
to  defend  against  claims  which  they 


believe  to  be  illegal  or  exorbitant;  but 
this  statute  does  not  provide  for  the 
recovery  of  attorneys'  fees  unless  it 
shall  be  judicially  determined  that  the 
defendant  had  neglected  its  duty  and 
been  guilty  of  a  violation  of  the  stat- 
ute. 

Failure  t*  pay  taze*. 

The  welfare  of  the  state  is  so  vital- 
ly connected  with  the  collection  of 
taxes  and  assessments  that  penalties 
may  be  imposed  for  failure  to  pay 
them  promptly, .  or  for  delaying  the 
proper  authorities  in  making  collec- 
tions. And  these  penalties  may  in- 
clude an  imposition  of  attorney's  fees 
upon  the  delinquent. 

So  a  statute  allowing  a  special  fee 
to  one  assisting  in  collecting  a  tax 
against  the  unsuccessful  resistant  does 
not  deny  the  equal  protection  of  the 
laws.  Liquidating  Comrs.  v.  Marrero 
(1901)  106  La.  130,  30  So.  305.  The 
court  says  the  constitutionality  of 
statutes  allowing  one  party  only  to  a, 
litigation  to  recover  attorney's  fees  as 
part  of  the  judgment,  in  particular 
classes  of  cases,  appears  to  have  been 
upheld  by  the  courts  in  most  of  the 
states  in  which  it  has  been  challenged. 

In  State  ex  rel.  Rosenblatt  v.  Kerr 
(1879)  8  Mo.  App.  125,  a  provision  for 
attorney's  fees  against  a  delinquent 
taxpayer  was  upheld  against  the  claim 
that  it  was  retrospective  in  operation. 

The  state  may  compel  delinquents  to 
pay  attorney  fees  in  actions  for  the 
collection  of  taxes.  People  v.  Sey- 
mour (1860)  16  Cal.  332,  76  Am.  Dec. 
521. 

So,  a  statute  is  constitutional  which 
provides  that  the  attorney  who  repre- 
sents a  tax  collector  in  all  proceedings 
for  the  reduction  of  assessments  and 
the  collection  of  taxes,  and  in  all  in- 
junction proceedings  wherein  the  tax 
collector  is  sought  to  be  restrained 
from  collecting  taxes,  shall  receive  a 
compensation  of  10  pur  cent  on  the 
amount  collected.  State  ex  rel.  Stem- 
pel  V.  New  Orleans  (1901)  105  La, 
768,  30  So.  97;  Methodist  Episcopal 
Church,  South  v.  New  Orleans  (1902) 
107  La.  611.  32  So.  101;  Globe  Lumber 
Co.  V.  Clement  (1906)  110  La,  438,  84 
So.  595. 
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So,  too,  a  statute  is  constitutional 
which  provides  that,  if  a  property 
owner  refuses  to  pay  a  special  assess- 
ment made  against  lua  property,  the 
contractor  may  sue  and  recover,  in 
addition  to  the  assessment,  a  reason- 
able attorney's  fee. '  Pittsburgh,  C.  G. 
&  St.  L.  R.  Go.  V.  Taber  (1906)  168 
Ind.  419,  77  N.  E.  741,  11  Ann.  Gas. 
808. 

For  legislative  power  so  to  provide 
can  be  upheld  upon  the  ground  that 

an  assessment  is  laid  by  virtue  of  the 
state's  power  to  tax,  and  that  the  state 
may  impose  a  penalty  upon  the  prop- 
erty owner  for  delay  in  discharging 
his  obligation.  Brown  v.  Central  Ber- 
mudez  Co.  (190S)  162  Ind.  452,  69  N. 
E.  150. 

Such  a  provision  does  not  make  the 
attorney's  fees  a  part  of  the  assess- 
ment, but  pertains  to  the  remedy. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Fish  (1902)  158  Ind.  525,  63  N.  E.  454. 
And  therefore  it  cannot  be  regarded 
as  unconstitutionally  invading  any 
vested  right  because  it  is  made  to  ex- 
tend to  assessments  levied  before  its 
enactment.  Dowell  v.  Talbot  Pav.  Co. 

(1894)  138  Ind.  675,  38  N.  E.  389; 
Lake  Erie  &  W.  R,  Co.  v.  Walters 

(1895)  IS  Ind.  App.  275,  41  N.  E.  465. 
In  a  tax  proceeding  the  court  held 

that  the  statute  allowing  an  attorney's 
fee  in  favor  of  the  state's  attorney, 
was  valid.  United  States  Electric 
Power  &  Light  Co.  v.  State  (1894)  79 
Md.  63,  28  AtL  768.  The  court  said 
the  legislature  had  the  undoubted 
right  to  prescribe  what  costs  shall  be 
taxed  in  a  case,  and  when  an  unsuc- 
cessful attempt  is  made  to  resist  and 
defeat  the  collection  of  a  just  debt  due 
the  state,  the  general  assembly  may 
lawfully  cast  upon  the  defendant  not 
only  the  costs  oaually  taxed,  but  fur- 
ther costs  by  way  of  a  fee  to  the  at- 
torney who  represents  the  state. 

An  attorney's  fee  may  be  allowed 
against  one  whose  delinquency  makes 
necessary  a  proceeding  to  enforce  a 
special  assessment  for  public  improve- 
ments, although  such  fee  is  not  al- 
lowed in  his  favor.  Engebretsen  v. 
Gay  (1910)  158  Cal.  SO,  28  LJUl. 
(Nit.)  1062,  109  Pae.  880,  Ann.  Cas. 
1912A,  690. 


▼lolatlas  rtatiitavj  xvCm  f«r  tras»> 
porta  tloK. 

When  rates  for  passenger  or  freiglit 
transportation  have  been  validly  fixed 
by  the  proper  authorities,  compliance 
with  the  rates  nuy  be  enforced  by 
poialties  imposed  for  their  violation, 
and  this  penalty  may  be  composed  in 
whole,  or  in  part,  of  an  attorney's  fee. 

A  statute  imposing  a  penalty  of  not 
less  than  $50,  or  more  than  $300,  with 
costs  and  attorney's  fee,  to  be  recov- 
ered by  the  aggrieved  .passenger,  upon 
a  railroad  company,  for  charging  fares 
in  excess  of  those  fixed  by  law,  was 
upheld  against  the  charge  that  it  con- 
travened due  process  of  law,  in  St 
Louis,  I.  M.  &  S.  R.  Co.  v.  Williams 
(1919)  261  U.  &  63.  64  L.  ed.  189,  40 
Sup.  Ct.  K^.  71,  affirming  (1917)  131 
Ark.  442,  199  S.  W.  376.  The  court 
said  when  the  penalty  is  considered 
wiUi  due  r^ard  for  the  Interests  of 
the  public,  the  numberless  opportuni- 
ties for  committing  the  offense,  and 
the  necessity  for  securing  uniform  ac- 
quiescence in  established  passenger 
rates,  we  think  it  properly  cannot  be 
said  to  be  so  severe  and  iippressive  as 
to  be  wholly  disproportfoued  to  the 
offense,  or  obyiously  unreasonable. 

The  Interstate  Commerce  Act,  mak- 
ing it  unlawful  to  depart  from  estab- 
lished rates,  and  giving  the  Commis- 
sion power  to  order  reparation  in  case 
of  such  departure,  and  allowing  an  at- 
torney's fee  in  a  proceeding  to  enforce 
the  order  of  the  Commission*  is 
not  unconstitutional  class  legislation. 
Chicago,  B.  &  Q.  B.  Co.  v.  Feintuch 
(1911)  112  C.  C.  A.  126,  191  Fed.  482. 
The  court  says  the  act  deals  with  rail- 
road and  transportation  trafiic,  and  is 
designed  to  afford  an  adequate  remedy 
to  all  patrons  who  may  sustain  injury 
by  a  nonobservMioe  of  the  law.  It  ap- 
plies alike  to  all  common  carriers  en- 
gaged in  the  transportation  of  persons 
and  property,  doing  an  interstate  busi- 
ness, and  cannot  be  justly  termed  an 
arbitrary,  unnatural,  or  unreasonable 
classification.  This  ruling  is  placed, 
however,  on  the  ezclusiveness  of  the 
penalty,  not  on  the  attorney's  fee. 

Allowing  an  attorney's  fee  in  case 
of  the  charge  of  freight  rates  in  ex- 
cess of  those  fixed  by  the  proper  of- 
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flclali  does  not  deprive  the  railroad  of 
the  equal  protection  of  the  laws,  nor 
is  it  a  penal^  for  exerciainiir  the  right 
of  defense.  Burlington,  C.  R.  &  N.  R. 
Co.  V.  Dey  (1891)  82  Iowa,  312,  12 
L.R.A.  486,  3  Inters.  Com.  Rep.  584,  31 
Am.  St.  Rep.  477,  48  N.  W.  98. 

A  provision  for  attorney's  fee  in 
actions  for  the  penalty  imposed  upon 
carriers  for  charging  rates  in  excess 
of  those  fixed  by  statute  is  a  valid 
police  regulation.  Dow  v.  Beidelman 
(1887)  49  Ark.  455,  5  S.  W.  718.  The 
court  says  the  attorney's  fee  is  part 
of  the  penalty  imposed  for  the  wilful 
violation  of  the  provisions  of  the 
act. 

In  Chicago,  R.  I.  &  P.  E.  Co.  v.  Davis 
(1914)  114  Ark,  519,  170  S.  W.  245, 
tiie  statute  fixed  a  penalty  of  from  $60 
to  9800  in  case  of  overcharge  of  pas- 
senger rates,  and  an  attorney's  fee. 
The  court  held  that  this  was  not  so 
enormous,  arbitrary,  and  oppressive, 
and  80  in  excess  of  any  amount  al- 
lowed for  the  infliction  of  equal  in- 
jury under  other  circumstances,  as  to 
deprive  the  carrier  of  due  process  of 
law  or  the  equal  protection  of  the  laws. 
The  court  said:  It  is  commonly  known 
that  carriers  are  not  prone  to  adhere 
onif ormly  to  rates  lawfully  prescribed, 
and  it  is  necessary  that  deviation  from 
such  rates  be  discouraged  and  pro- 
hibited b7  adequate  liabilities  and 
penalties,  and  we  regard  the  penalties 
prescribed  as  no  more  than  reason- 
able and  adequate  to  accomplish  the 
purpose  of  the  law  and  remedy  the 
evil  intended  to  be  reached. 

But  the  imposition  of  a. penalty  of 
$500  and  attorney's  fees  for  deviation 
by  a  carrier  from  rates  arbitrarily 
fixed  by  the  state,  the  validity  of 
which  it  has  no  opportunity  to  test 
without  subjecting  itself  to  the  penal- 
ty, takes  its  properly  without  due  proc- 
ess of  law.  Missouri  P.  R.  Co.  v.  Tuck- 
er (1913)  230  U.  S.  840,  57  L.  ed. 
1607,  83  Sup.  Ct.  Rep.  961,  reversing 
<1910)  82  Kan.  222,  108  Pae.  89. 

I'ailiir0  to  fvrniak  ears. 

The  legislature  may  require  cu> 
riers  to  furnish  cars  promptly  on  de- 
mand, and  impose  a  penalty  for  fail- 
ore  to  do  so  which  may  consist  in 


whole,  or  in  part,  of  an  attorney's  fee. 
Of  this  class  of  cases  is  Alexander 
V.  CmCAGO^  M.  ft  St.  p.  R.  Qo.  (report- 
ed herewith)  ante,  867. 

In  Hardwick  Farmers  Elevator  Ck>. 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1910) 
110  Minn.  25,  124  N.  W.  819.  19 
Ann.  Cas.  1088,  followed  in  Gray 
V.  Minneapolis  &  St  L.  R.  Co.  (1910) 
110  Minn.  627,  124  N.  W.  1100,  a  pro- 
vision allowing  attorney's  fees  against 
a  railroad  company  which  fails  to  fur- 
nish cars  when  called  for  by  shipper 
was  held  not  invalid  because  it  does 
not  apply  to  debtors  generally.  The 
court  said  the  law  was  enacted  in  the 
exercise  of  the  police  power.  The 
case  was,  however,  reversed  by  the  Su- 
preme Court  of  the  United  States 
(1918)  226  U.  S.  426,  57  L.  ed.  284,  46 
LJl.A.(N.S.)  203,  33  Sup.  Ct.  Rep.  174, 
on  the  ground  that  the  Damage  Law 
had  been  superseded  by  the  Hepburn 
Act  of  June  29,  1906. 

A  mutual  demurrage  law  which  im- 
poses an  attorney's  fee  upon  the  rail- 
road for  refusal-  promptly  to  furnish 
cars,  but  does  not  impose  such  fee 
np«m  a  shipper  who  fails  promptly  to 
use  then^  denies  the  equal  protection 
of  the  laws.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Vosburg  (1915)  238  U.  S.  66, 
59  L.  ed.  1199,  LJIA.1916E,  953,  35 
Sup.  Ct.  Rep.  676.  This  statute  was 
held  to  be  a  police  regulation,  but  the 
requirement  of  equal  protection  of  the 
laws  was  held  to  apply  to  police  regu- 
lations. The  statute  in  that  case  made 
it  reciprocally  obligatory  upon  the  car- 
rier to  furnish  the  cars,  and  upon  the 
shipper  to  use  them  promptly,  so  that 
delinquency  on  the  part  of  either 
would  be  a  violation  of  the  statute. 
The  court  says:  "The  statute  recog- 
nizes that  the  duty  of  the  company  to 
promptly  furnish  cars,  and  the  duty 
of  the  shipper  to  promptly  use  them, 
are  reciprocal,  and  for  a  breach  of 
either  duty  the  delinquent  is  penalized 
in  favor  of  the  other  party  in  pre- 
cisely the  same  amount — $5  per  day 
per  car.  The  shipper  may  also  re- 
cover his  actual  damages,  if  any.  The 
company  recovers  actual  damages,  in 
addition  to  the  penalty,  only  under 
special  circumstances.  ...  No  rea- 
son is  suggested,  and  none  occurs  to 
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us,  why  the  railroad  company,  when 
plaintiff  in  such  an  action,  will  not 
require  the  services  of  an  attorney 
as  well  as  the  shipper,  when  he  is 
plaintiff.  There  is  nothing  in  the  na- 
ture of  the  caaae  of  action  that  ren- 
ders the  burden  of  preparation  more 
onerous,  as  a  rule,  to  the  shipper  when 
he  is  plaintiff,  than  to  the  company 
when  it  is  plaintiff.  There  is  nothing 
discernible,  therefore,  in  the  purposes 
of  the  legislation — which  are:  to  re- 
quire the  prompt  furnishing  of  cars 
for  use,  and  the  pirompt  use  of  cars 
wben  furnished,  and  to  redress  a  dis- 
regard of  either  of  these  require- 
ments by  suit  when  necessary — ^to  give 
ground  for  a  distinction  granting  at- 
torney's fees  to  the  shipper  when  he 
sues,  and  denying  attorney's  fees  to 
the  company  when  it  sues." 

That  decision  reversed  (1918)  89 
Kan.  114, 180  Fac.  667,  where  the  court 
said  that  the  statute  could  "be  sus- 
tained under  the  principles  of  the  Hat- 
thews  Case  (1899)  174  U.  S.  96,  43  L. 
ed.  909,  19  Sup.  Ct.  Rep.  609.  That  the 
act  was  clearly  a  police  regulation, 
that  the  duty  to  furnish  cars  may 
properly  be  enforced,  and  penalties  in 
the  form  of  per  diem  forfeitures  and 
attorneys'  fees  imposed. 

Otker  aasei  at  peaaltl**. 

A  statute  allowing  costs  and  attor- 
ney's fees  in  case  of  violation  of  a 
statute  forbidding -tile  assignment  of 
a  claim  against  a  laborer,  so  as  to  per- 
mit garnishment  of  his  wages  out  of 
the  state,  was  held  not  to  impose  a 
penalty,  but  simply  compensatory  dam- 
ages for  the  injuries  thereby  inflicted 
upon  the  laborer,  and  to  be  valid. 
Singer  Mfg.  Co.  v.  Fleming  (1894)  89 
Neb.  679,  23  L.R.A.  210,  42  Am.  St 
Rep.  613,  58  N.  W.  226. 

A  provision  in  a  statute  ffxing  the 
penalty  for  interfering  with  the  rela- 
tions between  employer  and  employee, 
or  landlord  and  tenant,  and  allowing 
an  attorney's  fee  to  defendant  in  case 
the  action  fails,  does  not  violate  the 
constitutional  provision  against  im- 
partial protection  of  the  laws.  John- 
son v.  Hudspeth  (1911)  136  Ga.  771, 
72  S.  E.  69. 


IMI,  Contract  rtghta  and  reciprocal  oltow- 
ONoes. 

Where  the  undertaking  of  a  deposi- 
tary for  county  funds  provides  that 
counsel  fees  shall  be  allowed  in  case 
it  becomes  necessary  to  resort  to  the 
courts  to  enforce  repayment  of  the 
deposit,  the  sureties  on  the  bond  can- 
not complain  of  the  allowance  of  the 
fees.  The  court  says  the  liability  was 
not  arbitrarily  imposed,  but  volun- 
tarily assumed  as  a  condition  to  re- 
ceiving the  deposit.  Fidelity  &  D.  Co. 
V.  Wilkinson  County  (1915)  109  Miss. 
879,  69  So.  866. 

A  statute  permitting  attorneys'  fees 
of  both  parties  in  partition  proceed- 
ings to  be  paid  out  of  the  common  fund 
where  the  property  is  sold,  and  taxed 
as  costs  where  the  property  is  parti- 
tioned in  kind,  does  not  violate  any 
provision  of  the  Constitution.  Scott  v. 
Marley  (1911)  124  Tenn.  388,  137  S. 
W.  493. 

In  McMullin  v.  Doughty  (1906)  68 
N.  J.  Eq.  776,  56  Atl.  284,  which  in- 
volved the  allowance  of  an  attorney's 
fee  for  plaintiff  out  of  the  estate  in  a 
partition  suit,  where  the  statute  made 
no  provision  for  a  like  fee  for  defend- 
ant, the  court  says,  in  answer  to  the 
contention  that  it  denies  the  equal  pro- 
tection of  the  laws:  That  "defend, 
ants  who  might  be  successful  in  equi- 
table suits  are  not  included  in  the 
benefit  of  this  legislation  cannot  be 
considered,  if  complainants  'in  such 
suits  form  a  proper  class  for  such 
legislation.  That  they  are  improperly 
classified  by  this  act  does  not  seem 
to  me  to  He  so  clear  that  a  court  of 
primary  jurisdiction  would  be  justified 
in  pronouncing  the  legislation  for 
their  benefit  wholly  invalid."  This 
was  affirmed  by  the  court  of  errors  and 
appeals. 

A  statute  allowing  an  attorney's  fee 
to  the  successful  party  to  an  election 
contest  is  not  unconstitutional  as 
denying  the  equal  protection  of  the 
laws,  or  granting  special  privileges. 
The  court  says  the  statute  applies  to 
all  election  contests,  and  it  treats  the 
adverse  parties  thereto  alike.  Doty  t. 
Reece  (1917)  68  Mont  404,  164  Fac 
642. 
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A  statute  providing  for  the  allow- 
ance  of  $100  to  cover  counsel  fees  in 
actions  for  libel  and  slander;  to  the 
plaintiff  in  case  he  recovers  judgment, 
or  to  the  defendant  in  case  the  action 
is  dismissed  or  he  recovers  judgment, 
is  not  subject  to  the  "equal  protection 
of  the  law  objection,**  as  all  litigants 
in  this  elass  of  cases,  whether  plain- 
tiffs or  defendants,  are  placed  upon  an 
equal  footing,  and  the  statute  is  con- 
stitutional and  valid.  Skrocki  v.  Stahl 
(1910)  14  Cal.  App.  1,  110  Pac.  95T; 
Carpenter  v.  Ashley  (1911)  16  Cal. 
App.  302,  116  Fac.  983;  Engel  v.  Ehret 
(1918)  21  Cal.  App.  112. 130  Pac.  1197. 

In  South  &  North  Ala.  R.  Co.  t.  Mor- 
ris (1880)  65  Ala.  19S,  a  provision  al- 
lowing an  attorney's  fee  against  either 
party  appealing  from  a  justice  of  the 
peace,  in  a  proceeding  against  a  rail- 
road for  killing  animals,  who  fails  to 
sustain  his  appeal,  was  held  to  be  un- 
constitutional. The  court  said  the 
provision  was  not  general  in  its  opera- 
tions, or  applicable  to  all  parties,  but 
was  confined  to  such  as  own  or  con- 
trol railroads  generally. 

A  statute  providing  an  attorney's 
fee  against  an  unsuccessful  appellant 
from  the  award  of  a  board  appointed 
to  fix  damages  for  stock  killing  is  un- 
constitutional! St  Louis,  I.  M.  ft  S. 
R.  Go.  v.  Williams  (1887)  49  Ark.  492, 
5  S.  W.  883.  The  court  says  the  object 
and  effect  of  the  act  are  to  require 
both  parties  to  abide  by  the  award  of 
the  board,  and  deter  them  from  going 
into  the  courts  to  have  tiheir  rights  and 
liabilities  determined.  This  violates 
the  constitutional  right  to  relief  in  the 
courts. 

IV.  In  certain  apeetal  proeeeStnga, 

There  are  c«*tain  of  special 

proceedings  in  which  an  attorney's  fee 
may  properly  be  allowed  to  one  party 
and  not  to  the,  other.  The  most  con- 
spicuous example  of  this  kind  is  the 
eminent  domain  proceeding.  In  it  the 
authority  of  the  state  is  conferred  to 
enable  one  to  secure  property  in  in- 
vitum  for  a  public  purpose,  and  the 
one  upon  whom  this  right  is  conferred 
should  bear  all  the  expense  of  the  pro- 
ceeding, including  the  attorney's  fees 


of  the  property  owner  if  they  are  made 

necessary. 

Eminent  domain  proceedings  are  so 
different  from  the  ordinary  legal  pro- 
ceedings as  to  justify  the  taxing  of  an 
attorney's  fee  against  one  who  aban- 
dons the  proceeding  after  securing  a 
favorable  judgment.  And  such  al- 
lowance does  not,  therefore,  deprive 
him  of  the  equal  protection  of  the 
laws.  Sacramento  v.  Swanston  (1915) 
29  Cal.  App.  212,  155  Pac.  101.  The 
court  says:  "The  persons,  artificial 
or  otherwise,  upon  whom  the  right  to 
exercise  or  invoke  on  specified  occa- 
sions the  power  of  eminent  domain  is 
conf^red  by  the  state  or  the  legisla- 
ture, are  mere  agents  of  the  state  for 
that  particular  purpose.  They  are,  in 
other  words,  by  the  state,  specially 
clothed  with  power  to  exercise  a  right 
of  sovereignty  which  they  could  not 
exercise  but  for  the  action  of  the  legis- 
lature in  clothing  them  with  the  au- 
thority of  agents  for  that  purpose. 
The  act  of  conferring  that  power  upon 
tiiose  persons  is  entirely  and  purely 
voluntary  upon  the'  part  of  the  state. 
The  state  cannot  be  compelled  to  part 
with  it  by  conferring  it  upon  other 
persons  desiriiig  to  exercise  it,  but 
may  withhold  it  and  itself  exercise  It, 
subject,  of  course,  to  the  constitu- 
tional restraints  referred  to,  to  the 
exclusion  of  all  Other  persons  or  in- 
strumentalities. Therefore,  no  one 
will  dispute  the  right  in  the  legisla- 
ture, in  conferring  the  right  to  exer- 
cise the  power  of  eminent  domain  up- 
on others,  to  impose  any  reasonable 
condition  upon  its  exercise  by  those 
others  as  it  sees  fit." 

The  legislature  in  conferring  the 
right  of  eminent  domain  on  railroad 
companies  may  require  them  to  pay 
the  attorney's  fees  upon  appeal  from 
the  commissioners,  unless  the  land- 
owner fails  to  increase  the  amount  of 
the  award.  Gano  v.  Minneapolis  &  St. 
L.  R.  Co.  (1901)  114  Iowa,  713,  55 
L.R.A.  263,  89  Am.  St.  Rep.  398,  87 
N.  W.  714,  affirmed  without  opinion  in 
(1903)  190  U.  S.  557,  47  L,  ed.  1188. 
23  Sup.  Ct.  Rep.  864.  The  court  says 
that  the  costs  are  a  part  of  the  pur- 
chase price  or  damages;  the  attor- 
ney's fees  are,  also,  and  if  a  part  of 
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the  purchase  price,  the  statute  impos- 
ing them  is  not  invalid.  The  fact  that 
the  statute  does  not  apply  to  other 
classes  of  corporations  is  not  a  mat- 
ter of  which  the  railroad  can  complain. 

A  provision  requiring  a  railroad 
company  which  takes  possession  of 
real  estate  without  instituting  eminent 
domain  proceedings,  to  pay  attorney's 
fees  in  an  action  by  the  owner  to  re- 
cover possession  of  the  land  taken,  is 
not  invalid  class  legislation.  Cameron 
V.  Chicago.  M.  &  St.  P.  B.  Co.  (1896) 
63  Hinn.  384,  31  L.B.A.  663,  66  N. 
652.  The  court  says  when  a  railroad 
company  takes  possession  of  land  for 
railroad  purposes,  and  unreasonably 
neglects  to  make  compensation  there- 
for, its  conduct  menaces,  in  a  measure, 
the  public  peace  and  ihe  safety  of  the 
traveling  public,  for  nothing  is  better 
calculated  to  arouse  the  evil  passions 
of  men  than  a  wanton  and  unredressed 
invasion  of  their  constitutional  and 
property  rights.  It  is  entirely  com- 
petent for  the  legislature,  as  a  means 
of  correcting  such  abuses  and  as  a 
matter  of  justice  to  give  the  persons 
injured  by  such  acts  increased  dam^ 
ages  or  indemnity  for  their  expenus 
incurred  in  actions  to  right  tbeir 
wrongs  by  allowing  them  double  costs 
and  reasonable  attorney's  fees. 

The  legislature  may  impose  attor- 
ney's fees  against  one  dismissing  a 
proceeding  in  eminent  domain.  Sani- 
tary Dist.  V.  Bernstein  (1898)  175  lU, 
21Es  61  N.  E.  720. 

A  statute  making  sanitary  districts 
liable  for  attorney's  fees  in  case  of 
injury  caused  by  overflow  of  lands  is 
not  invalid  because  not  applicable  to 
corporations  generally.  Sanitary  Dist. 
V.  Ray  (1902)  199  111.  63.  93  Am.  St, 
Bep.  102,  64  N.  E.  1048;  Miller  v.  Sani- 
tary Dist  (1909)  242  lU.  S21,  90  N. 
E.  1. 

In  Gentleman  v.  Sanitary  Dist. 
(1913)  260  111.  317,  103  N.  E.  234,  a 
provision  for  attorneys*  fees  in  the 
charter  of  the  sanitary  district  of  Chi< 
cago,  in  case  of  actions  for  property 
injured  by  it,  was  held  valid  not  only 
because  of  the  large  powers  conferred 
upon  the  district,  but  because  liability 
for  the  attorneys'  fees  was  a  part  of 
the  terms  of  tkie  granted  power.  The 


district  agreed  to  pay  the  fees  when 
it  organized  under  the  statute. 

In  Missouri  P.  B.  Co.  v.  Larabee 
(1914)  234  U.  &.  459,  68  L.  ed.  1398, 
84  Sup.  Ct.  Rep.  979,  it  was  held  that 
a  statute  allowing  attorneys'  fees 
against  one  refusing  to  obey  a  writ  of 
mandamus,  and  not  allowing  them  in 
other  cases,  or  in  his  favor,  if  suc- 
cessful, did  not  deny  equal  protection 
of  the  laws.  The  court  said:  "To 
call  attention  to  the  difference  between 
the  duty  to  perform  a  ministerial  act 
concerning  which  there  is  room  nei- 
ther for  the  exercise  of  judgment  nor 
discretion,  and  the  right,  on  the  other 
hand,  to  bring  into  play  judgment  and 
discretion  as  prerequisites  to  the  per- 
formance of  an  act  of  a  different  char- 
acter, and  the  distinction  which  justi- 
fies the  classification  made  by  the  stat*- 
ut^  also  answers  tho  argument  that 
the  equal  protection  clause  of  the  14th 
Amendment  is  violated  because  the  al- 
lowance of  attorneys'  fe^s  was  not 
reciprocal." 

A  statute  permitting  the  appoint- 
ment of  an  attorney  for  nonresideiits 
served  by  publication;  and  allowing 
them  a  fee  to  be  taxed  as  costs  against 
plaintiff,  is  not  unconstitutional  as  im- 
posing a  burden  on  plaintiffs  in  such 
suits,  not  imposed  on  plaintiffs  in  other 
classes  of  cases.  Williams  v.  Sapieha 
(1900) Tex.  Civ.  App.  — ,  69  S.  W. 
947.  The  court  says  the  law  imposes 
the  responsibility  on  all  plaintiffs  who 
institute  suits  against  nonresidents. 
It  Is  a  part  of  the  law  prescribing  the 
rules  under  which  such  suits  may  be 
maintained. 

In  Openshaw  v.  Halfin  (1902)  24 
Utah,  426,  91  Am.  St.  Bep.  796,  68  Pac. 
138,  the  court  followed  its  rule  with 
respect  to  mechanics'  liens,  and  held 
unconstitutional  a  statute  allowing  the 
mortgagor  an  attorney's  fee  in  a  suit 
to  compel  discharge  of  a  satisfied 
mortgage. 

V.  To  enforce  paymetit  of  debts. 

a.  QeneraUy. 

The  proposition  that  the  threat  of 
imposition  of  an  attorney's  fee  can 
be  used  to  force  a  debtor  to  pay  his 
debt,  when  the  enditor  is  not  liable 
to  a  similar  imposition  in  case  his 
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cUim  is  not  supported,  is  so  ffUrtting 
that  it  does  not  seem  possible  that 
such  a  course  could  be  upheld  under 
constitutional  provisions  requiring 
equal  protection  of  the  laws  and  for- 
bidding special  privileges.  Yet  the 
«laim  for  such  an  imposition  has  been 
advanced  in  such  insidious  ways,  and, 
in  mxay  instances,  with  such  political 
pressure  behind  %  that  many  courts 
have  yielded  to  the  claim  and  actually 
permitted  the  threat  of  an  attorney's 
fee  to  be  used  as  a  collection  agency, 
although  they  have  never  acknowl- 
edged that  they  were  doing  so,  but 
have  always  justified  the  measure  by 
some  specious  argument  which  tended 
to  divert  attention  from  what  was  ac- 
tually being  accomplished;  and  it 
would  seem' that,'  in  some  instances, 
even  the  courts  have  deceived  them- 
selves as  to  what  the  full  result  of 
their  decisions  was. 

Principle  is  overwhelmingly  against 
the  validity  of  such  statutes,  and  the 
numerical  weight  of  auttiority  is  be- 
lieved to  be  also  against  it;  but  there 
are  respectable  courts  which  uphold 
such  Statutes,  and  the  number  of  deci- 
sions in  favor  of  them  is  such  as  to 
make  it  somewhat  doubtful  where  the 
numerical  weight  of  authority  lies. 
One  of  the  leading  cases  holding  stat- 
utes providing  attorneys'  fees  to 'en- 
force pajmimits  of  debts  invalid  is 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis  (1897) 
166  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255,  reversing  (1894)  87  Tex. 
19,  26  S.  W.  986.  In  that  case  a  stat- 
ute imposing  an  attorney's  fee  upon 
railroads  for  neglect  to  pay  claims 
arrowing  out  of  labor  xontracts,  service 
charges,  or  stodc  killing  was  held 
-unconstitutional  as  denying  the  equal 
protection  of  ^e  laws.  The  court  said 
of  the  statute:  "It  is  simply  a  statute 
imposing  a  penalty  upon  railroad  cor- 
porations for  a  failure  to  pay  certain 
debts.  No  indivlduslB  are  thus  pun- 
ished, and  no  other  corporations.  The 
act  singles  out  a  certain  class  of  debt- 
ors and  punishes  them,  when  for  like 
delinquencies  it  punishes  no  others. 
They  are  not  treated  as  other  debtors, 
or  equally  with  other  debtors.  They 
cannot  appeal  to  the  courts  as  other 
litigants  under  like  conditions  and 
11  A.L.R.— 57. 


with  like  protection.  If  litigation  ter- 
minates adversely  to  them,  they  are 
mulcted  in  the  attorney's  fees  of  the 
successful  plaintiff;  if  it  terminates 
in  their  favor,  they  recover  no  attor- 
ney's fees.  It  is  no  sufficient  answer 
to  say  that  they  are  punished  only 
when  adjudged  to  be  in  the  wrong. 
They  do  not  enter  the  courts  upon 
equal  terms.  They  must  pay  attor- 
ney's fees  if  wrong;  they  do  not  re- 
cover any  if  right;  while  their  ad- 
versaries recover  if  right,  and  pay 
nothing  if  wrong.  In  the  suits,  there- 
fore, to  which  they  are  parties,  they 
are  discriminated  against,  and  are  not 
treated  as  others.  They  do  not  stand 
equal  before  the  law.  They  do  not 
receive  its  equal  protection.  .  .  . 
Statutes  have  been  sustained  giving 
special'  protection  to  the  claims  of  la- 
borers and  mechanics,  but  no  such 
idea  underlies  this  legislation.  It  does 
not  aim  to  protect  the  laborer  or  the 
mechanic  alone,  for  its  benefits  are 
conferred  upon  every  individual  in  the 
state,- ri<^  or  poor,  high  or  low,  who 
has  a  claim  of  the  character  de- 
scribed," 

A  statute  allowing  an  attorney's  fee 
against  every  manufacturor  who  falls 
to  pay  the  wages  of  employees  prompt- 
ly denies  the  equal  protection  of  the 
laws.  Sorenson  v.  Webb  (1916)  111 
Miss.  89,  71  So.  273.  The  court  says 
the  act  singles  out  a  certain  class  of 
debtors  and  punishes  them,  when  for 
like  delinquencies  it  punishes  no  oth- 
ers. 

A  statute  allowing*  attorneys'  fees  to 
plaintiffs  in  actions  brought  by  la- 
borers, clerks,  nurses,  or  other  per- 
sons, for  compensation  for  personal 
services,  is  unconstitutional.  Chicago, 
R.  I.  &  P.  R.  Go.  v.  Mashore  (1908)  21 
Okla.  275,  96  Fac.  630,  17  Ann.  Gas. 
277.  The  court  says:  "The  defend- 
ant being  sued  for  wages  under  this 
statute  is  not  on  an  equal  footing 
with  the  plaintiff.  If  he  makes  an  un- 
successful defense,  he  is  mulcted  in  an 
attorney's  fee,  to  be  paid  to  the  plain- 
tiff, while,  if  he  is  successful,  the 
plaintiff  is  not  required  to  pay  any 
attorney's  fee  to  him.  In  other  words, 
justice  is  not  dispensed  with  an  im- 
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partial  and  equal  hand  to  these  liti- 
gantfl." 

That  case  was  followed  in  Olig- 
schlairer  v.  Stephenson  (1909)  24 
Okla.  760,  104  Pac.  346. 

A  statute  allowing  attorneys'  fees 
to  plaintifEs  in  actions  for  wages  de- 
nies tiie  equal  protection  of  the  laws. 
Hocking  Valley  Coal  Co.  v.  Rosser 
(1895)  6S  Ohio  St.  12,  29  L.R.A.  386. 
68  Am.  St.  Rep.  622;  41  N.  E.  263. 
The  court  says:  "Upon  what  prin- 
ciple can  a  rule  of  law  rest  which  per- 
mits one  party,  or  class  of  people,  to 
invoke  the  action  of  our  tribunals  of 
justice  at  will,  while  the  other  par^, 
or  uiother  class  of  citizens,  does  so 
at  the  peril  of  being  mulcted  in  an  at- 
torney fee,  if  an  honest  but  unsuccess- 
ful defense  should  be  imposed?  A 
statute  that  imposes  this  restriction 
upon  one  citizen  or  class  of  citizens, 
only,  denies  to  him  or  them  the  equal 
protection  of  the  law^  ...  If  the 
general  assembly  has  power  to  enact 
the  statute  in  question,  it  could  also 
enact  one  providing  that  law/ers,  doc- 
tors, grocers,  or  any  other  class  of 
citizens,  might  make  out  their  ac- 
counts, demand  in  writing  their  pay- 
ment within  a  short  time,  which,  if 
not  complied  with,  would  entitle  the 
plaintiff  to  an  attorney  fee  in  addition 
to  his  claim  if  he  recover  the  amount 
demanded.  We  do  not  think  the  gen- 
eral assembly  has  power  to  discrimi- 
nate between  persons  or  classes  re- 
specting the  right  to  invoke  the 
arbitrament  of  the  courts  in  the  ad- 
justment of  their  respective  rights." 

A  provision  giving  a  lien  on  corpo- 
rate property  for  wages,  and  author- 
izing an  attorney's  fee  in  cases  of 
suits  to  collect  them.  Is  invalid  as 
conferring  special  privileges  and 
denying  the  equal  protection  of  the 
laws,  and  taking  property  without  due 
process  of  law.  The  ruling  is  put  on 
the  ground  that  the  statute  applies  as 
against  corporations  only.  Johnson  v. 
Goodyear  Hin.  Co.  (1899)  127  CaL  4, 
47  L.R.A.  888,  78  Am.  St.  Rep.  17,  69 
Pac.  804. 

In  Chicago,  St.  L.  ft  N.  O.  R.  Co.  v. 
Moss  (1882)  60  Hisa.  641,  a  provision 
for  an  attorney's  fee  in  favor  of  ap- 
pellee, in  case  of  an  appeal  from  a 


judgment  for  damages  against  any 

corporation,  was  held  unconstitu- 
tional. The  court  says  the  right  of 
appellee  cannot  be  fettered  and 
clogged  with  reference  to  the  parties 
litigant,  or  the  attitude  they  occupy 
as  plaintiff  or  defendant.  All  must 
have  the  equal  protection  of  the  law. 

After  the  decision  in  the  Ellis  Case 
(U.  S.)  supra,  the  Texas  legislature 
amended  the  statute  involved  therein 
so  as  to  make  it  apply  to  any  person  or 
corporation  doing  business   in  the 
state,  and  when  that  statute  came  be- 
fore the  Supreme  Court  of  the  United 
States,  it  held  that  a  statute  allowing 
an  attorney's  fee  against  any  person 
or  corporation  doing  business  in  the 
state,  which  refuses  promptly  to  pay  a 
claim- of  $200,  or  under, -for  personal 
services,  or  material,  overcharge  of 
freight,  and  goods  lost  in  transit,  or 
stock  killed,  does  not  deprive  them  of 
due  process  or  equal  protection,  al- 
though a  similar  fee  is  not  allowed 
against  an  unsuccessful  plaintiff.  The 
court  first  holds  that  there  is  no  dis- 
crimination against  any  class  of  debt- 
ors BO  as  to  bring  the  case  within  the 
equal  protection  clause,  and  then  says: 
"It  is  a  police  regulation,  designed  to 
promote  the  pronM;>t  payment  of  small 
claims  and  to  discourage  unnecessary 
litigation  in  respect  to  than.  The 
claims  included  appear  to  be  such  as 
are  susceptible  of  being  readily  adjust- 
ed by  the  party  responsible,  within  the 
thir^  days  that  must  intervene  be 
tween  the  presentation  of  the  claim 
and  the  institution  of  suit.   .   .  . 
If  the  classification  is  otherwise  rea- 
sonable, the  mere  fact  that  attom^s* 
fees  are  allowod  to  aaccessful  plain- 
tiffs only,  and  not  to  successful  de- 
fendants, does  not  render  the  statute 
repugnant  to  the  'equal  protection' 
clause.    This  is  not  a  discrimination 
between  different  citizens  or  classes  of 
citizens,  since  members  of  any  and 
•very,  class  may  either  sue  or  be  sued. 
Actor  and  reus  differ  in  their  respec- 
tive attitudes  towards  a  litigation;  the 
former  has  the  burden  of  seeking  the 
proper  jurisdiction  and  bringing  the 
proper  parties  before  it,  as  well  as  the 
burden  of  proof  upon  the  main  issues; 
and  these  differences  may  be  made  tbe 
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basis  of  distinctive  treatment  respect- 
ing the  allowance  of  an  attorney's  fee 
as  a  part  of  the  costs.  .  .  .  Even 
were  the  statute  to  be  considered  as 
imposing  a  penalty  upon  unsuccessful 
defendants  in  cases  within  its  sweep^ 
such  penalty  is  obviously  impoaed  as 
an  incentive  to  prompt  settlement  of 
small  but  well-founded  claims,  and  as 
a  deterrent  of  groundless  defenses, 
which  are  the  more  oppressive  when 
the  amount  involved  is  small.  .  .  . 
But  we  think  it  is  not  correct  to  con- 
sider this  statute  as  imposing  a  penal- 
ty. The  allowance -is  confined  to  a 
reasonable  attorney's  fee,  not  exceed- 
ing $20,  where  an  attorney  is  actually 
employed ;  the  amount  to  be  deter- 
mined by  the  court  or  jury  trying  the 
case.  Manifestly,  the  purpose  is  mere- 
ly to  require  the  defendant  to  reim- 
burse the  plaintiff  for  a  part  of  his 
expenses  not  otherwise  recoverable  as 
'costs  of  suit/  So  far  as  it  goes,  it 
imposes  only  compensatory  damages 
upon  a  defendant  who,  in  the  judg- 
ment of  the  legislature,  unreasonably 
delays  and  resists  payment  of  a  just 
demand.  The  outlay  for  an  attorney's 
fee  is  a  necessary  consequence  of  the 
litigation,  and  since  it  must  fall  upon 
one  party  or  the  other,  it  is  reasonable 
to  impose  it  upon  the  party  whose  re- 
fusal to  pay  a  just  claim  renders  the 
litigation  necessary.  The  allowance 
of  ordinary  costs  of  suit  to  the  pre- 
vailing party  rests  upon  the  same 
principle."  The  court  concludes  that 
the  stotute  does  not  violate  the  due 
process  clause.  Missouri,  K.  &  T.  R. 
Co.  V.  Cade  (1914)  283  U.  S.  642.  S8 
U  ed.  1136,  84  Sup.  Ct.  Rep.  678.  With 
due  respect  to  the  eminent  court  which 
rendered  this  decision,  it  is  submitted 
that  the  only  way  in  which  the  deci- 
sion can  be  Justified  is  upon  the  sup- 
poflitibn  that  the  defendant  knew  that 
the  claim  was  invalid,  and  wilfully  re- 
fused to  pay  it  for  the  purpose  of  de- 
frauding the  plaintiff,  or  of  malicious- 
ly taking  advantage  of  the  situation  to 
gain  advantage  from  the  plaintiff's 
necessities.  If  this  is  the  case,  it  may 
be  that  the  defendant's  conduct  brings 
it  within  the  police  power  of  the  state, 
and  aabjectB  it  to  the  penal  law.  But 
If  there'  is  any  ground  iot  difference 


of  opinion  as  to  the  validity  of  the 
claim,  so  that  the  defendant  has  a 
right  to  take  the  judgment  of  the  court 
upon  it,  it  is  impossible  to  see  how 
equal  protection  of  the  laws  can  be 
accorded  to  defendant  if  he  is  mulcted 
in  an  attorney's  fee.  if  the  jury  de- 
cides against  him,  as  it  is  quite  likely 
to  do.  The  statute  applies  to  any 
claim  against  a  person  or  corporation 
doing  business  in  the  state.  Suppose 
a  bill  has  been  presented  for  labor  for 
repairs  on  a  building,  which  is  950 
more  than  the  contract  price,  and  the 
extra  amount  is  claimed  fw  alleged 
extra  work  which  defendant  alleges 
was  not  authorized.  Under  the  stat- 
ute and  this  decision,  defendant  must 
pay  the  overcharge,  although  all  par- 
ties know  it  is  unjust,  or,  in  case  the 
jury  allows  it,  which  is  more  than 
likely,  as  all  practitioners  know,  he 
will  be  mulcted  in  an  attorney's  fee  in 
addition,  although  the  plaintiff  runs 
no  such  risk  in  presenting  a  padded 
bill. 

But' the  Cade  Case  has  been  fol- 
lowed in  Missouri,  K.  &  T.  R.  Co.  v. 
Harris  (1914)  2S4  U.  S.  412,  58  L.  ed. 
1377,  L.RJV.1916E,  942,  34  Sup.  Ct 
Rep.  790,  where  the  court  also  states 
that  there  is  no  violation  of  the 
merce  clause  of  the  Federal  Constitu- 
tion. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Simon- 
son  (1902)  64  Kan.  802,  57  L.R.A.  768, 
91  Am.  St.  Rep.  248,  .68  Pac.  663,  the 
court,  although  holding  void  a  statute 
making  the  bill  of  lading  issued  by  a 
carrier  for  goods  tendered  for  trans- 
portation conclusive,  held  a  provision 
for  attorney's  fees,  in  a  suit  for  fail- 
ure to  deliver  proiperty  transported, 
valid,  and  said  that  the  reason  for  it 
was  the  negligence  of  the  carrier  in 
failing  safely  to  truisport  and  deliver 
the  goods  committed  to  its  charge,  and 
that  ^e  point  was  ruled  in  ttie  Mat- 
thews Case  (1897)  68  Kan.  447,  49 
Pac.  602,  8  Am.  Neg.  Rep.  27,  af- 
firmed in  (1889)  174  U.  S.  96,  43  L. 
ed.  909,  19  Sup.  Ct.  Rep.  609. 

There  is,  however,  a  valid  ground 
of  distinction  betwera  the  cases.  The 
Matthews  Case  wag  one  of  those  in 
which  the  attorney's  fees  were  allowed 
against  a  railroad  company  setting  out 
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fire  in  the  operation  of  its  trains, 
which  might  very  properly  come  with- 
in ttie  police  power;  while  the  Simon- 
son  Case  dealt  merely  with  a  failure 
to  pay  a  bill  for  sroods  lost  in  trans- 
portation. 

In  Vogel  V.  Pekoe  (1895)  167  111. 
389,  80  L.R.A.'491,  42  N.  E.  386,  a 
statute  allowing  attorney's  fees  to  an 
employee  establishing  a  claim  for 
wages  was  upheld  against  a  claim  that 
it  was  special  legislation,  but  the  court 
considered  only  the  question  of  classi- 
fication as  between  plaintiffs,  and  did 
not  c<ni8ider  the  question  of  allowance 
of  a  fee  to  plaintiff  and  denying  it  to 
defendant. 

•  A  statute  imposing  a  penalty  and  at- 
torneys' fees  upon  all  common  car- 
riers who  fail  to  pay  claims  for  over- 
charges on  freight,  or  for  freight  lost 
or  damaged,  within  a  specified  time 
after  presentation,  is  not  unconstitu- 
tional because  not  applying  to  the 
shipper  in  case  he  is  defeated  in  his 
action.  Atlantic  Coast  Line  R.  Co.  v. 
Coachman  (1910)  69  Fla.  130,  62  So. 
377,  20  .  Ann.  Cas.  1047.  The  court 
says :  The  shipper  and  the  carrier  are 
not  similarly  situated.  The  shipper 
assumes  the  discharge  of  no  duty  to 
the  public.  He  injures  no  one.  And 
so  the  statute  applies  to  the  carrier — 
to  all  carriers  similarly  situated — and 
places  its  penalty  or  burden  upon  the 
carrier,  and  not  upon  the  shipper,  be- 
cause the  carrier  only  is  within  the 
sphere  of  its  operation.  This  statute 
designs,  also,  to  bring  about  a  rea- 
sonably prompt  settlement  of  all  prop- 
er claims,  and  a  reasonably  speedy 
trial  thereon.  The  statute  tends  to 
avoid  expensive  and  annoying  delays 
in  litigation.  These  delays  become 
annoying  to  lawyers,  expensive  and 
damaging  to  litigants,  and  affecting, 
as  th^  must  do,  large  numbers  of  peo- 
ple in  all  parts  of  the  state,  become 
the  source  of  much  irritation  and  the 
cause  of  much  friction  between  the 
carriers  and  the  people,  resulting 
sometimes  in  drastic  legislation  harm- 
ful to  the  carriers.  Giving  full  force 
to  the  presumption  that  the  legisla- 
ture had  full  knowledge  of  the  condi- 
tioQB  witiiin  this  state,  we  may  well 
conclude  that  tUs  statute  was  really 


designed  to  accomplish  a  legitimate 
public  purpose^  Legislation  of  this 
nature  will  tend  to  lessen  litigation, 
prevent  a  multiplicity  of  suits,  save  to 
the  state  and  litigants  expenses  tiiere- 
of,  remove  a  source  of  friction  and  un- 
rest in  the  state,  bring  the  shipper 
and  the  carrier  to  walk  hand  in  hand, 
promote  the  public  welfare  and  the 
good  order  of  the  people,  increase  the 
industries  of  the  state,  develop  its 
resources,  and  add  to  its  wealth  and 
prosperity — results  devoutly  to  be 
wished  by  all  lovers  of  good  govern- 
ment, whether  on  or  off  the  bench. 

A  statute  allowing  an  attorney's  fee 
against  all  common  carriers  who  fail 
to  settle,  within  a  specified  time, 
claims  for'  loss  of  goods  or  over- 
charges of  freight,  does  not  violate 
the  due  process  or  equal  protection 
clause  of  the  Constitution.  Smith  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  (1916) 
99  Neb.  719, 157  N.  W.  622.  The  court 
calls  attention  to  the  fact  that  the 
statute  applies  equally  to  all  engaged 
in  the  same  line  of  business,  and 
says :  "Individual  claims  against 
common  carriers  for  loss  or  damage  to 
shipments  of  freight,  and  for  over- 
charges for  freight,  are  in  most  cases 
so  small  that  the  consignor  could  not 
afford  to  litigate  such  claims  if  he 
were  compelled  to  pay  attorney's  fees. 
To  remedy  this  wrong,  which  the 
shipper  might  otherwise  be  required 
to  suffer  without  redress,  it  is  within 
the  power  of  the  legislature  to  provide 
for -the  recovery  by  the  shipiwr  of  a 
reasonable  attorney's  fee  in  a  success- 
ful action,  upon  a  claim  within  the 
class  comprehended  by  the  act  re- 
ferred to.  This  act,  being  applicable 
to  all  persons  and  corporations  en- 
gaged in  the  business  of  common  car- 
riers in  the  state,  and  applying  only 
to  a  certain  class  or  kind  of  claims 
admitting  of  special  legislative  treat- 
ment, is  valid." 

b,  Inntrance  olaim». 

Considering  the  attitude  which  the 
courts  have  taken  towards  insurance 
companies  in  all  litigation  which  has 
come  before  them,  the  managers  of 
such  companies  must  have  dealt  on  a 
very  low  plane  of  morality  in  their 
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tranS8cth>ii8  with  the-  pablie.  Com- 
mon  cocperience  has  shown  that  the 
managers  8«ein  to  have  made  erer; 

effort  to  writp  as  many  policies  as 
possible,  and  pay  as  few  losses  as  pos- 
sible. This  h&s  caused  drastic  legis- 
lation againt  the  companies,  which 
has,  to  a  lai^e -extent,  corrected  the 
evils  which  formerly  existed.  But  if 
the  insurance  companies  have  been 
guil^  of  all  the  delinquencies  which 
are  charged  against  them  it  does  not 
deprive  them  of  their  constitutional 
rights,  or  make  them  outlaws,  so  long 
as  the  legislature  permits  them  to 
continue  to  write  policies.  This  seems 
to  be  a  self-evident  fact,  but  the 
courts,  from  the  Snpreme  Court  of  the 
United  States  down,  not  without  pro- 
test and  adverse  decisions  from  other 
courts,  to  be  sure,  have  proceeded  on 
the  theory  that  it  was  perfectly  proper 
to  compel  them  to  pay  claims  against 
them  within  a  specified  period  after 
they  accrued,  or  be  subject  to  a  penal- 
ty for  attorneys'  fees  if  they  could  not 
malce  good  any  defense  which  they 
thought  they  had  against  a  claim  on 
a  policy.  Few  persona  have  had  any 
extended  experience  in  life  who  have 
not  learned  that  insurance  companies 
are  the  victims  of  many  fraudulent 
claims,  which  they  have  a  perfect 
right  to  contest,  and  they  should  not 
be  deprived  of  this  right  by  imposing 
on  them  an  attorney's  fee  for  the  ex- 
ercise of  it.  The  numerical  weight  of 
authority,  however,  holds  that  there 
is  no  constitutional  objection  to  the 
imposition  of  such  fees  upon  the  com- 
panies, without  a  like  imposition  of 
them  upon  unsuccessful  plaintiffs. 

United  States.  —  Fidelity  Mut.  Life 
Asso.  V.  Hettier  (1902)  1S5  U.  S.  808, 
46  L.  ed.  922,  22  Sup.  Ct  Rep.  662; 
Farmers'  &  M.  Ins.  Co.  v.  Dobney 
(1903)  189  U.  S.  301,  47  L.  od.  821,  23 
Sup.  Ct.  Rep.  665;  Iowa  L.  Ins.  Co.  v. 
Lewis  (1902)  187  U.  S.  844,  47  L.  ed. 
209,  23  Sup.  Ct.  Rep.  126;  Merchants* 
Life  Asso.  v.  Yoakum  (1899)  89  C.  C. 
A.  56,  98  Fed.  261. 

Aikaauna. — Arkansas  Ins.  Go.  v.  Mc- 
Manus  (1908)  86  Ark.  115,  110  S..W. 
797;  Pacifif  Mut.  L.  Ins.  Co.  v.  Carter 
(1909)  92  Aric  878,  128  S.  W.  884.  .124 
S.  W.  764. 


Florida,— TiUis  v.  Liverpool  &  L.  & 
G.  Ins.  Co.  (190S)  46  Fla.  263.  110 
Am.-  St  Rep.  89,  35  So.  171;  Hartford 
F.  Ins.  Co.  V.  Redding  (1904)  47  Fla. 
228,  67  L.R.A.  518,  110  Am.  St.  Rep. 
118,  37  So.  62;  L'Engle  v.  Scottish 
Union  &  Nat.  F.  Ins,  Co.  (1904)  48 
Pla.  82,  67  L.R.A.  581,  111  Am.  St. 
Rep.  77,  37  So.  462,  5  Ann.  Cas.  748. 

Georgia. — Harp  v.  Fireman's  Fund 
Ins.  Co.  (1908)  130  Ga.  726,  61  S.  £. 
704,  14  Ann.  Cas.  299.  • 

Kansas.  —  British  America  Assur. 
Co.  V.  Bradford  (1898)  60  Kan.  86,  56 
Pac.  335;  Shawnee  F.  Ins.  Co.  v. 
Bayha  (1898)  8  Kan.  Avp.  169,  55  Fac. 
474. 

Missouri.— rKeller.  V.  Home  L.  Ins. 
Co.  (1906)  198  Uo.  440,  96  S.  W.  908; 
Barber  v.  Hartford  L.  Ins.  Go.  (1916) 
269  Mo.  21,  187  S.  W.  868. 

Nebraska.— Insurance  Co.  of  N.  A. 
V.  Bachler  (1895)  44  Neb.  549.  &2  N. 
W.  911;  Lancashire  Ins.  Co.  v.  Bush 

(1900)  60  Neb.  116,-82  N.  W.  313; 
Farmers  Mut.  Ins.  Co.  v.  Cole  (1903) 
4  Neb.  (Unof.)  180,  98  N.  W.  730.  . 

Texasv^Union  Cent.  L,  Ins.  Co.  v. 
Chowning  ■  (1894)  86  Tex.  664,  24 
LJt.A.  504.  26  S.  W.  982;  Mutual  L. 
Ins.  Co.  V.  Blodgett  (1894)  8  Tex.  Civ. 
App.  45.  27  S.  W.  288;  Fidelity  &  C. 
Co.  V.  AUibone  (1897)  15  Tex.  Civ. 
App.  178,  39  S.  W.  632,  writ  of  error 
denied  in  (1897)  90  Tex.  660,  40  S.  W. 
399;  Washington  L.  Ins.  Co.  v.  Crooding 
(1898)  19  Tex.  Civ.  App.  490.  49  S.  W. 
127;  New  York  L.  Ins.  Co.  v:  Orlopp 

(1901)  26  Tex.  Civ.  App.  284.  61  S.  W. 
338;  Sun  L.  Ins.  Go.  v.  Phillips  (1902) 

—  Tex.  Civ.  App.  — ,  70  S.  W.  603; 
Manhattan  L.  Ins.  Co.  v.  Cohen  (1911) 

—  Tex.  Civ.  App.  — .  139  S.'  W.  51; 
Mutual  L.  Ins.  Go.  v.  Walden  (1894) 

—  Tex.  Civ.  App.  — ,  26  S.  W.  1012; 
Mutual  L.  Ins.  Go.  v.  Simpson  (1894) 

—  Tex.  Civ.  App.  — ,  28  S.  W.  .837. 
The  leading  case  upholding  an  al- 
lowance of  attorneys'  fees  is  Fidelity 
Mut.  Life  Asso.  v.  Mettler  (1902)  186 
U.  S.  308,  46  L.  ed.  922,  22  Sup.  Ct. 
Rep.  662,  which  holds  that  the  state 
may  impose  as  a  condition  to  the  do- 
ing of  basinesft  in  the  state  by  life 
and  health  insurance  companies,  the 
requirement;  that  they  shall  be  liable 
to  a  penalty  and  attorneys'  fees  for 
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not  paying  claims  promptly,  notwith- 
standing Boch  terma  are  not  imposed 
on  otiier  clashes  of  insurance  compa- 
nies, without  infringing;  the  provision 
aerainat  equal  protection  of  the  laws. 
The  court  said:  The  ground  for  plac- 
ing life  and  health  insurance  compa- 
nies in  a  dilf erent  class  from  fire,  ma- 
rine, and  inland  insurance  companies 
is  obvious,  and.  we  think  that  putting 
them  in  a  different  class  from  mutual 
benefit  and  relief  associations  doing 
business  through  lodges,  and  benevo- 
lent associations  of  the  character  men- 
tioned in  the  Texas  statutes,  is  not  an 
arbitrary  classification,  but  ^rests  on 
sufficient  reason. 

This  reasoning  .is  possibly  sound  if 
the  liabilily  to  attorn^*  fees  for  fail- 
are  to  pay  promptiy  was  actually  made 
a.  condition  precedent  to  doing  busi- 
ness in  the  state,  but  there  was  noth- 
ing to  show  that  the  iirovision  was  in 
any  way  a  condition  to  doing  business, 
but  was  merely  a  statutory  require- 
ment, passed,  so  far  as  appears,  after 
the  defendant  had  begun  to  do  busi- 
ness In  the  state,  providing  that  fail- 
ure to  pay  a  claim  within  thirty  days 
would  subject  it  to  a  penalty  and  at- 
torneys* fees.  As  the  dissenting  judge 
says:  "It  is  one  thing  for  a  state  to 
forbid  a  particular  foreign  corpora- 
tion, or  a  particular  class  of  foreign 
corporations,  from  doing  business  at 
all  within  its  limits.  It  is  quite  an- 
other thing  for  a  state  to  admit  or  li- 
cense foreign  corporations  to  do  busi- 
ness within  its  limits,  and  then  sub- 
ject them  to  some  statutory  provision 
that  is  repugnant  to  the  Constitution 
of  the  United  States." 

In  Farmers'  &  M.  Ins.  Co.  v.  Dobney 
(1903)  189  U.  S.  801,  47  L.  ed.  821,  28 
Sup.  Ct.  Rep.  666,  affirming  (1901)  62 
Neb.  213,  97  Am.  St.  Rep.  624,  86  N.  W. 
1070,  a  statute  allowing  an  attorney's 
fee  in  cases  of  fire  insurance  policies 
where  the  property  was  totally  de- 
stroyed was  upheld  against  the  objec- 
tion that  it  was  an  arbitrary  classi- 
fication and  did  not  provide  equal  pro- 
tection of  the  laws.  The  key  to  the 
decision  seems  to  be  in  the  clause  from 
the  opinion  stating  that,  in  case  of  a 
total  loss,  the  amount  to  be  paid  is 
determined  under  the  statute  by  the 


value  fixed  on  the  property  in  the 
policy,  and  the  question  of  legal  lia- 
bility under  the  policy  would  be,  as 
a  general  rule,  the  only  matter  to  be 
considered  in  determining  whether 
payment  under  the  contract  would  be 
made.  The  court,  however,  did  not 
consider  the  question  of  the  possi- 
bility of  valid  defense  to  actions  upon 
the  policies,  or  the  discrimination  be- 
tween plaintiff -and»  defendant  in  al- 
lowing an  attorney's  fee  to  one  and  not 
to  the  other. 

In  Merchants'  Life  Asso.  v.  Yoakum 
(1899)  39  C.  C.  A.  66.  98  Fc^  261, 
the  court  upheld  the  provisions  of  the 
Texas  statute  imposing  penalty  and 
attorneys'  fees  upon  life  and  health  in- 
surance companies  which  failed  to  pay 
their  losses  promptly.  The  cooit 
makes  much  of  the  avarice  of  Insnr- 
ance  companies,  and  the  hardship 
often  inflicted  upon  beneficiaries  of 
policies  in  their  collection.  The  court 
then  says;  "It  must  be  manifest  to 
the  roost  casual  observation  that  the 
parties  to  these  insurance  contracts 
and  to  such  a  controversy  are  an- 
equally  matched.  It  is  human  nature 
and  human  experience  that  the  strong- 
er will  use  his  strength.  He  may 
piously  declare  his  benevolent  inten- 
tions, and  disclaim  any  purpose  to 
profit  by  his  power,  but  he  will  use  it 
none  the  less.  Without  the  aid  of  a 
legal  fiction,  we  cannot  say  or  think 
that  the  minds  of  these  contracting 
parties  do  or  can  ever  meet.  ...  It 
seems  to  us  that  the  state  legislation 
drawn  in  question  by  this  assignment 
is  not  in  conflict  with  the  14th  Amend- 
ment to,  or  any  other  provision  of,  the 
Constitution.  It  is  not  simply  a  stat- 
ute imposing  a  penalty  on  life  or 
health  insurance  companies  for  fail- 
ing to  pay  certain  debts,  but  is  one  to 
enforce  reasonable  regulations  and 
conditions  on  which  such  companies 
are  permitted  to  do  business  in  Texas. 
The  purpose  of  this  statute  is  not  to 
compel  the  paymuit  of  debts.  Life 
and  health  insurance  companies  do 
not  usually  neglect  or  defer  the  pay- 
ment of  their  admitted  debts.  .  .  . 
The  obvious  purpose  of  the  act  is  to 
secure  a  righteous  degree  of  care  in 
writing  policies  of  insurance,  so  that 
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tin- immoral  insurer  will  not  receive 
premiums  from  an  honest  recipient 
of  one  of  its  policies,  which  does  not 
bind  it  to  meet  the  loss  that  he  bar- 
gains  it  shall  meet,  and  in  considera- 
tio2t  for  which  he  parts  with  his  money 
while  he  is  alive  and  able  to  make 
earnings,  that  he  may,  to  the  extent 
stipulated,  protect  his  family  or  his 
creditors  against  the  contingency  of 
his  death,  which  must  occur.  To  taa- 
force  the  exercise  of  this  righteous 
care  on  the  part  of  the  very  strong,  in 
contracting  with  the  weaker  and  less 
learned,  and  in  conducting  humanely 
this  peculiar  business  that  reaches 
so  often  across  the  graves  of  the  in- 
sured to  the  homes  of  afflicted  depend- 
ents, so  that  the  insurers  will  not  re- 
ceive premiums  from  honest  parties 
whom  the  contracts  as  written  do  not 
insure,  would  seem  to  be  within  the 
legislative  power.  The  classification 
here  involved  is,  therefore,  not  arbi- 
trary, but  iias  reasonable  relation  to 
the  peculiar  features  of  the  business 
to  which  it  applies.  It  does  not  dis- 
criminate against  some  and  favor  oth- 
ers, but,  though  limited  in  its  applica- 
tion, does,  within  the  sphere  of  its 
operation,  affect  alike  all  persons 
similarly  situated.  It  seeks  to  sub- 
serve the  general  interests  of  the  pub- 
lic It  must  be  sustained."  The  argu- 
ment of  the  court  seems  to  warrant  the 
conclusion  that  some  regulation  of  the 
business  of  insurance  is  necessary, 
but  it  nowhere  justifies  a  denial  of  the 
application  of  the  equal  protection  of 
the  law  provision  of  the  Constitution 
to  the  litigants,  so  as  to  prevent  the 
awarding  of  costs  to  one  which  are 
not  given  to  the  other. 

In  Arkansas  Ins.  Co.  v.  McManus 
(1908)  86  Ark.  115,  110  S.  W.  797,  a 
statute  imposing  a  penalty  and  attor- 
neys.' fees  upon  insurance  companies 
failing  to  pay  losses  promptly  was  up- 
held, the  court  saying:  "The  business 
of  insurance  is  of  such  a  public  char- 
acter that  it  is  a  proper  subject  of 
distinct  regulation,  and  the  state  is 
so  interested  in  the  speedy  adjustment 
and  payment  of  indemnity  under  in- 
surance policies  for  loss  of  life,  health, 
or  property  of  its  citizens  that  penal- 
ties-may be  prescribed  for  unreason- 


able delay  in  that  respect.  These  stat- 
utes are  correctly  based  upon  the  the- 
ory that  insurance  companies,  after 
loss  occurs,  have  the  insured  at  a 
great  disadvantage  and  are  in  posi- 
tion to  inflict  great  damage  by  mere 
delay  in  payment  of  losses.  There- 
fore it  is  neither  unjust  nor  unreason- 
able to  inflict  a  penalty  which  will  in 
some  degree  compensate  for  that  In- 
jury where  the  resisted  claim  is  final- 
ly adjudged  to  be  just,  and  which  will 
also  tend  to  deter  the,  company  liable 
from  interposing  unnecessary  delay  in 
settlement." 

The  court,  in  Harp  v.  Fireman's 
Fund  Ins.  Co.  (1908)  130  Ga.  7?6,  61 
S.  E.  704,  14  Ann.  Cas.  299,  followed 
the  Mettler  and  Dobney  Cases,  and 
stated  that  its  earlier  decisions  cojald 
no  longer  be  followed. 

The  allowance  of  attorneys'  fees  in 
suits  upon  fire  insurance  policies  is 
not  unconstitutional.  British  America 
Assur.  Co.  V.  Bradford  (1898)  60  Kan. 
85,  56  Pac.  335.  The  court  says :  "Fire 
insurance  has  come  to  be  a  business 
public  in  its  nature.  It  has  come  to 
be  'clothed  with  a  public  interest,'  and 
is  therefore  properly  a  subject  of 
legislative  regulation.  The  state  is 
interested  in  the  preservation  of  the 
property  of  its  citizens  that  the  gen- 
eral values  of  the  commonwealth  may 
not  be  impaired.  Especially  is*  it  in- 
terested in  the  preservation  of  its 
homes,  and  their  rebuilding  when  de- 
stroyed. To  the  end  that  insurance 
companies  ma^  be  compelled  to  respect 
the  obligations  voluntarily  taken  upon 
themselves  to  subserve  the  policies  of 
the  state  in  these  respects,  the  legis- 
lature may  rightfully  impose  upon 
them  the  repayment  to  insurers  of  at- 
torneys* fees  necessarily  incurred  in 
suits  to  make  good  their  delinquen- 
cies." 

In  Insurance  Co.  of  N.  A.  v.  Bachier 
(1895)  44  Neb.  549,  62  N.  W.  911,  the 
court  considered  the  objection  that  the 
statute  allowifig  an  attorney's  fee  in 
the  case  of  policies  on  real  estate, 
where  the  property  was  Wholly  con- 
sumed by  fire,  was  special  legislation 
under  the  state  Constitution.  This  ob- 
jection was  overruled,  the  court  say- 
ing: "We  know  of  nothing  in  the  Con- 
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stitution  which  prohibits  the  legisla- 
tuM  from  enacting  that  the  auccessful 
party  in  litigation  may  recover  a  judg- 
ment against  his  adversary  for  the 
amount  of  the  costs  expended  or  ac- 
crued by  him  in  the  prosecution  of 
such  suit,  nor  do  we  know  of  anything 
that  prohibits  the  legislature  from  in- 
cluding in  the  term  costs  a  reasonable 
attorney's  fee."  But  the  court  did  not 
state  whether  or  not  the 'legislature 
could  award  costs  to  one  party  to  the 
litigation,  and  deny  them  to  the  other. 

And  in  Lanc&ahire  Ira.  Co.  v.  Buah 
(1900)  60  Neb.  116,  82  N.  W.  313,  the 
■  court  held  that  the  classification  in  the 
statute  was  proper.  As  a  reason  for 
the  classification,  the  court  said:  "It 
is  a  matter  of  common  knowledge  that 
corporations  engaged  in  the  business 
of  insuring  real  estate  have  been  long 
accustomed  to  vexatiously  and  oppres- 
sively resisting  payment  of  claims 
arising  under  their  policies.  The  re- 
ports of  this  court  bear  abundant  evi- 
dence to  the  fact  that  no  other  class 
of  litigants  has  so  persistently  en- 
deavored to  escape  liability  from  their 
contract  obligations,  by  interposing 
technical  and  unconscionable  defenses 
to  actions  instituted  against  them. 
The  legislature  was,  we  think,  within 
its  constitutional  power  in  selecting 
this  class  of  insurance  companies  from 
all  other  litigants,  and  subjecting 
them,  if  unsuccessful,  to  the  payment 
of  attorneys'  fees,  because  experience 
and  observation  had  shown  that  the 
defenses  upon  which  they  generally 
rely  are  without  merit,  and  construct- 
ed out  of  some  pt .  the  forfeiture 
clauses  with  which  their  policies  are 
thronged.  The  law  in  question  was 
designed  to  repress  an  evil  practice,  to 
advance  public  interest,  and  promote 
justice.  It  was  an  exercise  of  legis- 
lative power,  justified  by  considera- 
tions ot  public  policy."  Allowing  an 
attorney's  fee  for  vexatious  delay  in 
paying  an  insurance  loss  is  valid. 
Keller  v.  Home  L.  Ins.  Go.  (1906)  198 
Mo.  440,  95  S.  W.  903. 

In  Barber  v.  Hartford  L.  Ins.  Co, 
(1916)  269  Mo.  21,  187  S.  W.  868,  ob- 
jection to  the  allowance  of  an  attor- 
ney's fee  for  vexatiously  refusing  to 
p«y  an  insurance  loss,  because  it  vio: 


lated  the  due  process  and  equal  .pro- 
tection clauses  of  the  ■  Constitution, 
was  held  to  be  too  stale  to  serve  as  a 
foundation  for  jurisdiction  depending 
upon  constitutional  questions. 

The  Texas  statute  does  not  dbny 
equal  protection  of  laws  because  con- 
fined to  health  and  life  companies, 
and  does  not  prevent  their  resort  to 
the  courts.  Union  Cent.  L.  Ins.  Co.  v. 
Chowning  (1894)  86  Tex.  664,  24 
L.R.A.  504,  26  S.  W.  982,  judgment  en- 
tered by  court  of  civil  appeals  (1894) 
8  Tex.  Civ.  App.  465,  28  S.  W.  117. 

In  Mutual  L.  Ins.  Co.  v.  Walden 
(1894)  —  Tex.  Civ.  App.  26  S.  W» 
1012,  the  court  says  the  provision  for 
penalty  and  attorneys'  fees  is  found 
among  the  precedent  conditions  upon 
which  life  insurance  companies  may 
do  business  in  this*  state.  A  foreign 
company  has  no  position  to  .complain 
of  the  requirement. 

Some  of  the  courts  cited  in  the  ■ 
above  list  at  one  time  held  the  allow- 
ance of  such  fees .  unconstitutional. 
Thus,  in  Thompson  v.  Traders*  Ins.  Co. 
(1902)  169  Mo.  12,  63  S.  W.  889,  which 
involved  the  allowance  of  an  attor- 
ney's fee  for  vexatious  delay  in  pay- 
ment of  insurance  losses,  the  court 
says  that  a  statute  which  imposes  a 
penalty  upon  an  insurance  company  in 
the  payment  of  its  contract  obliga- 
tions, which  is  not  imposed  upon  any 
other  corporation  or  person  for  a  simi- 
lar delay,  is  unconstitutionaL  This 
case  involved  a  contract  made  in  an- 
other state,  and  the  court  regarded 
itself  as  bound  by  the  Ellis  Case 
(1897)  165  U.  S.  160,  41  L.  ed.  666, 17 
Sup.  Ct.  Rep.  255. 

So  Phenix  Ins,  Co.  v.  Hart  (1901) 
112  Ga.  765,  38  5.  E.  67,  held  that  al- 
lowing a  penalty  and  attorney's  fee 
against  an  insurance  company  which 
makes  a  defense  to  a  claim  on  aq  in- 
surance policy  Violates  the  equal  pro- 
tection clause  of  the  Federal  Consti- 
tution. This  case  was  followed  in 
Phoenix  Ins.  Co.  v.  Schwartz  (1902) 
115  Ga.  113,  67  L.RJV.  752,  90  Am.  St. 
Rep.  98,  41  S.  £.  240. 

In  New  York  L.  Ins.  Co.  v.  Smith 
(1897)  —  Tex.  Civ.  App.  — ,  41  S.  W. 
684,  holding  the  T»as  inaumnce  stat- 
ute invalid,  the  court  says  life  and 
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healtii  insurance  compmnies  are  alone 
selected  of  all  other  companies  doing: 
business  in  Texas.  They  may  be  sued 
in  our  courts  for  recovery  of  a  death 
claim;  they  may  be  made  to  pay  12 
per  cent  penalties  upon  the  claim,  and 
a  reasonable  attorney's  fee  for  the  col- 
lection of  the  claim.  There  is  no  oth- 
er debtor  known  to  our  law  who  is 
treated  so  harshly  by  the  lawmaking 
power.  It  is  not  made  a  condition  by 
any  article  of  our  statutes,  upon  which 
insurance  companies  can  do  business 
in  Texas,  that  they  shall  pay  such 
penalties  as  are  provided  in  this  arti- 
cle for  failing  to  pay  their  deb1»  at  ma- 
turity. 

In  Williamson  v,  Liverpool  &  L.  &  G. 
Ins.  Co.  (1900)  106  Fed.  31,  the  court 
held  that  a  statute  imposing  a  penalty 
and  attorney's  fee  upon  insurance 
companies  for  vexatiously  fighting 
losses  violated  the  equal  protection 
clause,  and  also  the  special  privilege 
clause.  The  opinion  is  one  of  the 
most  vigorous  refutations  of  the  fal- 
lacies of  the  arguments  by  which  such 
legislation  is  supported,  and  will  Well 
repay  a  reading.  The  court  says  the 
very  terms  of  the  statute  show  that 
its  purpose  is  not  to  protect  the  com- 
munity from  calamity  by  preventing 
the  destruction  of  property  by  any 
recognized  dangerous  methods  of  oper- 
ation, but  its  sole  purpose  is  to  coerce 
the  payment  of  a  private  debt  by  de- 
terring insurance  companies  from  tak- 
ing any  chances  of  litigation,  even 
,  though  they  may  honestly  believe  that 
they  have  a  meritorious  defense.  The 
pmal^  is  imposed  for  refusing  "to 
pay  the  loss."  With  respect  to  the 
term  "vexatious,"  the  court  says,  in 
practice,  it  is  little  more  than  an 
epithet.  "The  defendant  may  honest- 
ly rely  upon  what  it  is  advised  by 
counsel  to  be  a  correct  construction  of 
some  provision  of  the  contract,  or  up- 
on some  hitherto  undetermined  propo- 
otition  of  law,  or  upon  a  belief  in  the 
existence  of  some  fact  susceptible  of 
proof,  which  ought  to  defeat  a  recQV- 
ery.  After  the  court  has  resolved  the 
question  of  law  in  favor  of  the  plain- 
tiff, or  after  the  defendant's  witnesses 
to  a  controverted  fact  have  been  over- 
bbme  by  the  weight  of  the  plaintifTs 


evidence,  the  jury,  occupying  the  van- 
tage ground,  may  think  the  proposi- 
tion of  law  was  so  plain,  and  the  evi- 
dence  for  the  plaintiff  so  strong,  it 
could  conclude  that  the  defense  was 
meritless,  and  therefore  vexatious. 
The  trial  Judge,  conceiving  that  there 
was  some  atom  or  scintilla  of  evidence 
to  support  the  jury's  inference,  would 
decline  to  interfere.  And,  in  view  of 
the  known  inclination  of  juries  in  such 
trials,  the  result,  in  general,  would 
practically  be  the  same  as  if  this 
qualifying  phrase  were  eliminated 
from  the  statute.  ...  If  the. as- 
sured has  wantonly  burned  his  own 
house,  and  the  company  refuses  to 
pay,  whereupon  suit  is  brought  against 
it,  notwithstanding  the  defendant 
should  clearly  prove  the  act  of  in- 
cendiarism, and  show  that  the  suit  was 
wholly  vexatious,  no  damage  or  at- 
torney's fee  is  taxable  in  its  favor. 
If  A  owes  B  $1,000,  evidenced  by  a 
note  to  which  he  has  not  the  shadow 
of  a  defense,  and  compels  B  to  hire  a 
lawyer  to  enforce  payment  by  suit, 
although  A  defends  solely  to  harass 
and  delay  his  creditor,  there  is  no 
statute  of  the  state  imposing  upon 
such  delinquent  a  like  penalty." 

In  Pacific  Mut.  L.  Ins.  Co.  t.  Van 
Fleet  (1910)  47  Colo.  401.  107  Pac. 
1087,  the  court  held  that  a  statute, 
imposing  attorneys'  fees  against  a  for- 
eign insurance  company  which  was 
defeated  in  contesting  liability  on  a 
policy,  was  unconstitutional  as  dis- 
criminating in  favor  of  the  plaintiff 
in  the  action,  and  also  in  favor  of 
domestic  companies.  The  court  stated 
that  the  decisions  of  the  Supreme 
Court  of  the  United  States,  upholding 
the  Texas  statute,  merely  accepted  the 
meaning  of  the  statute  as  interpreted 
by  the  state  court,  and  followed  the 
decisions  of  the  latter  as  to  whether 
it  violated  the  state  Constitution. 

In  Continental  F.  Ins.  Co.  v.  Whit- 
aker  (1903)  112  Tenn.  161,  64  L.R.A. 
461, 105  Am.  St.  Rep.  916,  79  S.  W.  119. 
in  which  an  attorney's  fee  was  al* 
lowed  plaintiff  in  an  action  on  an  iii- 
surince  policy,  under  a  statutory  pro* 
vision  authorizing  a  penalty  in  case 
defense  to  the  policy  was  not  in  good 
faith,  tiie  statute  prWided  for  a  simi- 
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lar  allowance  to  defendant  in  case  the 
suit  was  not  in  good  faith.  The  only 
question  involved,  therefore,  was 
whether  or.  not  insurance  business  con- 
stituted a  class  capable  of  separate 
classification.  But  the  language  of 
the  court  in  justifying  the  allowance 
is  sometimes  quoted  as  authorizing  an 
allowance,  when  the  right  to  the  at- 
torney's fee  is  not  reciprocal. 

c.  MechantcB'  Itena. 

The  courts  have  had  difficulty  also 
with  the  question  whether  or  not  a 
statute  allowing  an  attorney's  fee  in 
a  proceeding  to  foreclose  a  mechanic's 
lien  was  constitutional.  The  weight 
of  authority  as  well  as  that  of  reason 
seems  to  be  in  favor  of  the  invalidity 
of  a  statute  making  such  allowance. 
There  is,  perhaps,  more  reason  for 
denying  the  fee  in  case  of  a  mechanic's 
lien  than  in  some  of  the  other  cases 
where  the  legislature  has  attempted 
to  allow  it,  because,  in  the  case  of  a 
mechanic's  lien,  the  effort  is  often  to 
enforce  the  claim  against  property  of 
one  person  for  the  debt  of  another. 
If  the  contractor  who  attempted  to 
deliver  the  work  free  from  liens  hits 
been  fully  paid,  and  has  failed  to  sat- 
isfy the  claims  of  all  laborers  and  ma- 
terialmen, a  lien  may  be  enforced 
against  the  property,  and  thus  compel 
the  owner  to  make  double  payment, 
which,  of  course,  adds  the  element  of 
unfairness  to  the  constitutional  objec- 
tions to  the  proceeding. 

The  following  decisions  have  held 
the  imposition  of  the  fee  to  be  uncon- 
stitutional. 

United  States.  —  Union  Terminal 
Co.  V.  Tukner  Constb.  Co.  (reported 
herewith)  ante,  880. 

Alabanu. — Randolph  v.  Builders  & 
P.  Supply  Co.  (1894)  106  Ala.  607,  17 
So.  721. 

Califmnia. — Builders'  Supply  Depot 
V.  O'Connor  (1907)  160  Cal.  265,  17 
LJLA.(N.S.)  909, 119  Am.  St.  Rep.  193, 
88  Pac.  982,  11  Ann.  Cas.  712;  Union 
Lumber  Co.  v.  Simon  (1907)  150  Cal. 
761,  89  Pac.  1077,  1081;  Mannix  v. 
Tryon  (1907)  162  Cal.  31,  91  Pac.  983; 
Merced  Lumber  Co.  v.  Bruschi  (1907) 
162  Cal.  372,  92  Pac.  844;  Hill  v.  Clark 
(1908  )  7  Cal.  App.  609,  95  Pac.  882; 


Famham  v.  California  Safe  Deposit  k 

T.  Co.  (1908  )  8  Cal.  App.  266,  96  Pac. 
788;  Los  Angeles  Pressed  Brick  Co. 
v.  Higgins  (1908)  8  Cal.  App.  614,  97 
Pae.  414,  420;  Stimson  Hill  Go.  v. 
Nolan  (1907)  6  Gal.  App.  754,  91  Pae. 
262. 

Colorada — ^Los  Angeles  Gold  Mine 
.  Co.  v.  Campbell  (1899)  18  Colo.  App. 
1,  56  Pac.  246,  writ  of  error  denied  in 
'(1901)  28  Colo.  256,  64  Pac.  194; 
Davidson  v.  Jennings  (1900)  27  Colo. 
187,  48  L.R.A.  340,  83  Am.  St  Rep. 
49,  60  Pac.  364;  Antlers  Park  Regent 
Min.  Co.  v.  Cunningham  (1902)  29 
Golo.  284,  68  Pac.  226;  Burleigh  Bldg. 
Go.  T.  Merchant  Brick  &  Bldg.  Go. 
(1899)  13  Colo.  App.  466,  69  Pac.  83; 
Perkins  v.  Boyd  (1901)  16  Colo.  App. 
266,  65  Pac.  360. 

Illinois.  —  Manowsky  v.  Stephan 
(1908)  233  111.  409,  84  N.  E.  366;  Olson 
V.  Nilson  (1908)  142  IlL  App.  436. 

Kansas.  —  Atkinson  v.  Woodmansee 
(1908)  68  Kan.  71,  64  L.RJL  825,  74 
Fac.  640. 

Michigan. — Grand  Rapids  Chair  Co. 
V.  Runnels  (1889)  77  Mich.  104,  43  N. 
W.  1006. 

Montana.— Mills  v.  Olsen  (1911)  43 
Mont.  129,  116  Pac.  33. 

Utah.— Brubaker  v.  Bennett  (1899) 
19  Utah,  401,  57  Pac.  170. 

Wyoming. — Becker  v.  Hopprar  (1914) 
22  Wyo.  237,  188  Pac.  182,  Ann.  Gas. 
1916D,  1041. 

-  In  Los  Angeles  Gold  Mine  Co.  v. 
Campbell  (1899)  13  Colo.  App.  1.  56 
Pac.  246,  the  court,  in  denying  the  va-  . 
lidity  of  the  provision  of  the  Me- 
chanic's Lien  Law  for  attorney's  fees, 
says  there  is  no  reason  apparent  to 
the  average  intelligence  which  ought 
to  give  a  man  who  undertakes  to  build 
a  house  any  other  or  greater  rights  in 
the  collection  of .  his  debts  and  the 
enforcement  of  his  claim,  than  any 
other  tradesman  who  furnishes  sup- 
plies to  the  individual  or  his  family. 
All  debtors  should  occupy  the  same 
common  plane,  and  no  creditor  should 
have  the  rij;ht  to  maintain  his  suit 
with  any  other  or  greater  advantage 
than  that  which  is  given  to  other  cred- 
itors for  the  purpose  of  collecting 
their  claims.  "In  the  controversy  be- 
tween the  Hen  claimant  and  the  diM- 
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«ar,  grm  and  Itgitiinate  queatioas  may 
arise  in  iretrard  to  the  amount  of  the 
debt  and  the  extent  of  the  plaintiff's 
claim.  The  materialman  may  assert 
a  claim  for  materials  furnished,  in  a 
very  considerable  sum  beyond  that 
which,  according  to  the  debtor's  con- 
tention, is  veil  based.  The  prices  may 
not  be  according  to  the  contract,  or, 
if  there  be  no  special  agreement  con- 
cerning the  price,  they  may  be  charged 
at  a  sum  beyond  that  which  the  debtor 
believes  to  be  a  fair  and  reasonable 
price.  He  is  either  compelled  to  pay 
the  claim  as  asserted,  or  he  must  liti- 
gate with  tha  materialman  as  to  the 
amount  of  his  recovery."  Defendant 
may  have  "a  legitimate  right  to  con- 
tent with  his  adversary,  be  successful 
in  reducing  the  claim,  and  yet  the  law 
visits  on  him  a  penally  for  an  honest 
and  a  just  litigation,  in  a  sum  which 
would  consume  the  reduction  which  he 
had  legitimately  established."  A  writ 
of  error  was  denied  in  (1901)  28  Colo. 
256,  64  Pac.  194. 

A  provision  of  a  Mechanic's  Lien 
Law,  giving  plaintiff  a  lien  for  attor- 
ney's fees,  violates  the  equal  rights 
and  due  process  clauses  of  the  Consti- 
tution, and  is  invalid  class  legislation. 
Randolph  v.  Builders  &  P.  Supply  Co. 
(1894)  106  Ala.  601,  17  So.  721. 

A  statute  allowing  an  attorney's  fee 
to  one  who  establishes  a  mechanic's 
lien,  which  is  not  allowed  to  other 
classes  of  litigants,  violates  the  con- 
stitutional guaranty  of  equal  protec- 
tion of  the  laws,  uniformity  of  laws, 
and  equal  rights  in  the  acquisition  and 
protection  of  property.  Builders'  Sup- 
ply Depot  v.  O'Connor  (1907)  150  CaL 
265,  17  L.R.A.(N.S.)  909,  119  Am.  St. 
Rep.  193,  88  Fac.  982,  11  Ann.  Gas. 
712. 

That  case  overruled  Feckham  v.  Fox 
(1905)  1  Cal.  App.  307,  82  Pac.  91, 
which  held  that  the  allowance  of  at- 
torneys' fees  in  mechanics'  lien  cases 
did  not  conflict  with  the  equal  protec- 
tion clause  of  the  Constitution. 

Allowing  an  attorney's  fee  to  one 
establishing  a  mechanic's  lien  violates 
the  constitutional  provisions  that  the 
courts  shall  be  open  to  every  person, 
and  that  right  and  justice  shall  be 
adhiinifltered  without  sale,  denial,  or 


delay.  The  court  says :  This  section 
imposes  a  penalty  upon  defendant  for 
exercising  the  common  right  of  mak- 
ing a  defense  which  is  accorded  to 
every  other  litigant,  by  subjecting  him 
to  the  payment  of  plaintiff's  attorney's 
fees,  if  he  is  successful,  without  giv- 
ing defendant  the  reciprocal  right,  if 
he  is  victorious.  The  attorney's  fee 
allowed  by  the  statute  is  not  in  the 
nature  of  a  penalty  for  the  violation 
of  a  statutory  duty,  but  a  punishment 
for  failure  to  pay  the  claim  of  the 
lienor.  Davidson  v.  Jennings  (1900) 
27  Cdow  187,  48  L Jt.A.  S40,  83  Am.  St. 
Rep.  49,  60  Pac.  864. 

A  statute  allowing  an  attorney's 
fee  in  favor  of  a  successful  mechanic's 
lien  claimant  is  invalid  as  special 
legislation.  The  court  says  no  reason 
exists  for  singling  out  those  holding 
mechanics'  liens  and  granting  to  them 
this  right,  while  denying  it  to  oUier 
lienholdera  such  as  landlords,  agist- 
ers, and  carriers.  Manowsky  v.  Ste- 
phan  (1908)  238  111.  409,  84  N.  E.  365. 

A  statute  allowing  an  attorney's  fee 
upon  enforcement  of  a  mechanic's  lien 
in  favor  of  an  artisan  or  day  laborer 
denies  the  equal  protection  of  the 
laws,  in  that  it  applies  only  against 
those  constructing  buildings  and  only 
in  favor  of  persons  working  on  such 
structures.  Atkinson  v.  Woodmansee 
(190a)  68  Kan.  71,  64  L.R.A.  325,  74 
Pac.  640.  The  court  says:  "The 
homely  and  highly  beneficial  act  of 
building  or  repairing  some  structure 
upon  his  premises,  or  otherwise  im- 
proving them,  by  any  man,  whether 
rich  or  poor,  who  possesses  property, 
whether  much  or  little,  does  not  so 
stand  out  from  his  other  ordinary  and 
innocent  employments,  or  so  stand  out 
from  similar  employments  of  other 
men,  as  naturally  to  distinguish  it 
from  them.  .  .  .  Th«y  [property 
owners]  are  not  treated  as'Other  debt- 
ors, or  equally  with  other  debtors. 
They  cannot  appeal  to  the  courts  as 
other  litigants  under  like  conditions 
and  with  like  protection.  If  litigation 
terminates  adversely  to  them,  they  are 
mulcted  in  the  attorney's  fees  of  the 
successful  plaintiff;  if  it. terminates  in 
their  favor,  they  racovfir  no  attom^a 
fees.  It  is  no  sufficient  answer  to  say 
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that  tiiey  are  punished  only  when  ad- 
judged to  be  in  the  wrong.  They  do 
not  enter  the  courts  upon  equal  terms. 
They  must  pay  attorney's  fees  if 
wrong;  they  do  not  recover  any  if 
right;  while  their  adversaries  recover 
if  right,  and  pay  nothing  if  wrong. 
In  the  suits,  therefore,  to  which  they 
are  parties,  they  are  discriminated 
against,  and  are  not  treated  as  others. 
They  do  not  stand  equal  before  the 
law." 

No  attorney's  fee  can  be  allowed  to 
plaintiff  in  an  action  to  recover  for 
personal  services  under  a  Log  Lien 
Statute.  Grand  Rapids  Chair  Go.  v. 
Runnels  (1889)  77  Mich.  104,  48  N.  W. 
1006. 

The  court,  in  Mills  v.  Olsen  (1911) 
43  Mont.  129,  115  Pac.  33.  overrules  its 
former  decision  of  Wortman  v.  Klein- 
schmidt  (1892)  12  Mont.  316,  30  Pac. 
280,  on  the  authority  of  the  California 
and  other  cases,  stating  that  **they 
think  the  reasoning  of  those  cases  is 
unanswerable.** 

In  the  Wortman  Case  the  court  had 
held  that  the  statute  allowing  attor- 
neys' fees  in  lien  cases  was  valid, 
against  the  objection  that  it  vio- 
lated the  constitutional  provision  that 
courts  of  justice  should  be  open  to 
every  person  and  a  speedy  remedy  af- 
forded for  every  injury ;  that  right  and 
justice  should  be  administered  •  with- 
out sale,  denial,  or  dehiy.  The  court 
says  the  statute  operates  equally  upon 
corporations  and  persons.  The  court 
followed  some  early  California  cases 
which  allowed  the  lien  without  con- 
sidering its  constitutionality,  but 
which  were  subsequently  rendered 
obsolete  by  the  decisions  holding  the 
statute  unconstitutional.  The  dissent- 
ing judge  says  of  the  statute:  "It 
gives  a  weapon,  and  a  powerful  one, 
to  the  plaintiff,  which  it  withholds 
from  the  defendant.  If  plaintiff  is 
successful,  he  obtains  his  attorney's 
fee.  If  defendant  is  victorious,  he 
does  not.  The  parties  are  not  equal 
before  the  law.  Defendant  most  buy 
his  right  to  defend  by  submitting  to 
the  liability  of  paying  plaintiff's  at- 
torney's fees.  The  attorney's  fee  is 
not  like  the  costs  of  the  case.  If  de- 
fendant prevailed,  he  could  recover 
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his  costs  of  the  action  against  plain- 
tiff, but  he  could  not  recover  the 
attorney's  fee.  as  could  plaintiff, 
under  the.^tute.  The  statute  abso- 
lutely takes  from  defendant,  and 
gives  to  plaintiff,  that  which  defraid- 
ant  could  never  recover  from  plain- 
tiff if  the  result  of  the  action  were 
favorable  to  defendant  .  .  .  Courts 
of  justice  are  not  equally  open  to 
every  person,  if  the  defendant,  in 
every  lawsuit  of  a  certain  character, 
must  come  into  court  knowing  that  his 
adversary,  if  victorious,  may  throw  a 
heavy  burden  upon  him,  and  that  he 
cannot,  if  successful,  oaat  a  similar 
burden  upon  his  opponent." 

The  Wortman  Case  was  followed  in 
Helena  Steam  Heating  &  Supply  Co.  t. 
Wells  (1895)  16  Mont  66,  40  Pac.  78. 

In  Brubaker  v.  Bennett  (1899)  19 
Utah,  401,  57  Pac.  170,  a  'provision 
allowing  attorneys'  fees  in  favor  of 
lien  claimants  was  held  void,  because 
applying  only  to  a  certain  class  of 
litigants.  The  court  says  such  a  dis- 
crimination in  favor  of  this  class  of 
litigants  is  violative  of  fundamental 
principles  and  the  provisions  of  the 
state  Constitution. 

In  Becker  v.  Hopper  (1914)  22  Wyo. 
237,  138  Pac.  182,  Ann.  Cas.  1916D. 
1041,  the  court  held  that  awarding  at- 
torneys' fees  to  mechanics'  lien  hold- 
ers denied  the  equal  protection  of  the 
laws. 

Statutes  allowing  attorneys'  fees  in 
mechanics'  lien  cases  have  been  sus- 
tained in  the  following  states : 

Florida.— Dell  v.  Marvin  (1899  )  41 
Fla.  221,  46  L.R.A.  201,  79  Am.  St. 
Rep.  171,  26  So.  188. 

Idaho. — Thompson 'V.  Wise  Boy  Min. 
&  Mill.  Co.  (1903)  9  Idaho,  363,  74 
Pac.  958;  Robertson  v.  Moore  (1904) 
10  Idaho,  116,  77  Pac.  218;  Nelson 
Bennett  Co,  v.  Twin  Falls  Land  & 
Water  Co.  (1908)  14  Idaho.  5.  93  Pac. 
799;  Shaw  v.  Martin  (1911)  20  Idaho, 
168,  117  Pac.  858. 

Indiana. — Duckwall  v.  Jones  (1900) 
156  Ind.  682,  68  N.  E.  1066,  60  N.  E. 
797. 

Minnesota. — Pfaender  v.  Chicago  & 
N.  W.  R.  Co.  (1902)  86  Minn.  218,  90 
N.  W.  893;  Lindquist  v.  Young  (1912) 
119  Minn.  219, 188  N.  W.  28;  Behrens 
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T.  Kruae  (1913)  121  Minn.  90,  140  N. 

w.  m 

New  Mexico. — Genest  v.  Las  Vegas 
Masonic  Bldg.  Asso.  (1902)  11  N.  M. 
251,  67  Pac.  743 ;  Gray  v.  New  Mexico 
Pumice  Stone  Co.  (1910)  15  N.  M. 
478,  110  Pac.  603.  . 

Oregon.— Title  Guarantee  &  T.  Co. 
V.  Wrenn  (1899)  36  Or.  62,  76  Am.  St. 
Rep.  454,  59  Pac.  271. 

Washington.— Ivall  v.  Willis  (1897) 
17  Wash.  645,  50  Pac.  467;  Griffith  v. 
Maxwell  (1898)  20  Wash.  403,  56  Pac. 
571;  Fitch  v.  Applegate  (1901)  24 
Wash.  31,  64  Pac.  147;  Littell  v.  Sauls- 
berry  (1905)  40  Wash.  550.  82  Pac. 
909. 

In  Thompson  v.  Wise  Boy  Min.  & 
Mill.  Co.  (1903)  9  Idaho,  363,  74  Pac. 
.958,  the  court  held  that  a  provision 
for  attorneys'  fees  in  a  statute  creat- 
ing a  lien  in  favor  of  one  performing 
labor  in  a  mine,  or  on  any  structure, 
does^ht  violate  a  constitutional  pro- 
Tisinjftat  justice  shall  be  adminis- 
ter^^nfthout  prejudice*.-  This  ruling 
was  put  upon  the  ground  that  the  stat- 
ute applied  alike  to  all  debtors  against 
whom  a  lien  was  allowed.  The  court 
says:  We  see  no  reason  why  the 
legislature  have  not  the  power  to  au- 
thorize the  entry  of  a  judgment  for 
costs  which  will  carry  a  reasonable 
sum  for  attorneys'  fees  in  lien  cases. 
But  it  la  submitted  that  the  court 
thereby  xnisses  the  whole  weight  of 
the  argument  against  the  validity  of 
the  allowance  in  that  it  is  given  in 
favor  of.  one  party  to  the  action  and 
denied  to  the  other.  The  argument 
of  the  court  is:  "Liens  rest  upon  con- 
tracts. Someone  must  have  originally 
contracted  for  the  labor  for  which  a 
lien  is  claimed,  and,  so  soon  as  that 
contract  is  made,  the  Lien  Statute 
steps  in,'  and  by  operation  of  law 
writes  into  that  contract  the  provision 
that,  in  case  of  failure  to  pay  the  la- 
borer  within  a  certain  time,  he  shall 
have  his  liefl,  and,  in  case  of  a  fore- 
closure thereof,  reasonable  attorney's 
fees.  They  must  be  deemed  to  have 
contracted  with  this  statute  in  view, 
and  it  would  seem  to  us  that  the  party 
about  to  become  the  detbor  must  be 
said  to  have  contracted  for  attorney's 
fees  as  much  as  for  a  lien  or  for  costs." 


The  court  attempts  to  meet  that  aitna- 
tion  by  stating  that  "the  defendant  in 
such  cases  is  not  prosecuting  an  ac- 
tion and  is  not  seeking  to  recover  any 
sum  whatever  from  the  lien  claim- 
ants, and  hence  stands  upon  an  entire-- 
ly  different  principle  from  that  of  the 
party  seeking  to  enforce  his  lien." 
How  the  situation  of  plaintiff  and  de* 
'fendant  in  lioi  cases  is  different  from 
that  of  plaintiff  and  defendant  in  suits 
generally  is  not  clear,  and  it  would  be 
a  strange  law  which  would  give  an 
attorney's  fee  to  all  successful  plain- 
tiffs in  litigation,  and  deny  it  to  suc- 
cessful defendants.  But  the  court 
further  si^s:  "These  extra  costs  im- 
posed upon  a  defendant  in  this  class 
of  cases  under  our  statute  are  allowed 
as  a  penalty  for  not  paying  his  honest 
debts,  and  to  reimburse  the  plaintiff 
for  the  prosecution  of  his  action."  ' 
In  Deli  v.  Marvin  (1899)  41  Fla. 
221,  45  L.R.A.  201,  79  Am.  St  Rep. 
171,  26  So.  188,  the  allowance  of  an 
attorney's  fee  in  eases  of  enforcement 
of  mechanics*  litos  was  ui^eld,  on  the 
ground  that  they  must  be  regarded 
as  incidents  to  the  enforcement  of  the 
lien.  The  court  holds  that  there  is  a 
ground  for  classification  of  lien  claim- 
ants as  against  other  plaintiffs,  but 
fails  to  consider  the  question  whether 
a  fee  can  be  given  in  f^vor  of  a  plain- 
tiff and  denied  to  defendant  in  an  ac- 
tion. But  the  chief  justice,  in  dissents 
ing,  says :  "Any  law  that  says,  in  ef- 
fect, to  one  suitor  or  class  of  suitors: 
'You  shall  have  from  your  adversary, 
in  case  of  recovery,  your  just  claim 
and  all  court  costs  and,  besides,  your 
attorrttey's  fee,  but  your  adversary, 
though  he  shall  prove  successful,  and 
though  he  may  establish  the  fact  that 
your  claim  was  fraudulent  and  unreal, 
and  conceived  in  malice  for  the  avowed 
purpose  of  subjecting  him  to  the  ex- 
pense of  employing  skilled  profes- 
sional assistance  to  defend  against  and 
expose  the  fraud,  shall  recover  noth- 
ing but  his  bare  court  costs,  and  noth- 
ing to  remunerate  him  for  the  ex- 
pense you  have  designedly  forced  him 
to  incur,' — seems  to  me  to  be  as  fla- 
grant an  inaction  of  these  constitu- 
tional inhibitions  as  can  well  be  con- 
ceived." 
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Allowing  plaintiff  in  actions  to  en- 
force mechanics*  liens  an  attorney's 
fee,  which  is  not  allowed  defendant, 
is  not  a  taking  of  property  without 
due  process  of  law,  nor  is  it  class  leg- 
islation. Duckwall  V.  Jones  (1900) 
166  Ind.  682,  68  N.  £.  1056,  60  N.  E. 
797.  The  court  said  that  the  attor- 
ney's fee  for  ^forcing  the  lien  may 
well  be  allowed  as  part  of  the  claim- 
anf  ft  damages. 

In  upholding  an  allowance  of  attor- 
ney's fees  in  a  suit  to  foreclose  a  me- 
chanic's lien,  against  the  objection 
that  it  guaranteed  one  litigant  a  privi- 
lege  not  granted  the  other,  and  there- 
fore denied  the  equal  protection  of  the 
laws,  the  court,  in  Title  Guarantee  & 
T.  Co.  V.  Wrenn  (1899)  35  Or.  62,  76 
Am.  St.  Kep.  464,  66  Pae.  271,  aaid: 
"It  will  be  obserred  that  the  attorney's 
fees  provided  for  in  the  Mechanic's 
liien  Act  are  not  fixed  and  determined 
by  the  act,  nor  imposed  strictly  as  a 
penal^,  but  rather  in  the  nature  of 
costs,  of  which  the  amount  is  to  be 
determined  by  the  court;  and  it  is 
therefore,  in  our  opinion,  not  obnox- 
ious to  the  Constitution." 

In  Ivall  V.  Willis  (1897)  17  Waah. 
645,  60  Pac.  467,  the  court,  in.uphold- 
-  ing  an  allowance  of  attorney's  fees  in 
foreclosure  of  a  mechanic's  lien,  says : 
The  fee  is  compensation  to  plaintiff 
for  eipenditures  necessarily  made  by 
him  in  the  foreclosure  of  his  lien.  It 
is  in  no  sense  a  penally  inflicted  upon 
defendant  tt  is  allowed  upon  the 
same  principle  that  costs  are  allowed. 

In  Griffith  v.  Maxwell  (1898)  20 


Waah.  40S,  55  Pac.  571,  the  court  fol- 
lows the  Ivall  Case  and  relies  on  the 
early  California  cases,  in  which  the 

question  was  not  decided,  but  which 
were  subsequently  rendered  obsolete 
when  the  court  held  the  law  unconsti- 
tutional. 

In  the  Minnesota  cases  cited  above, 
the  court  followed  the  Cameron  Case 
(1896)  63  Minn.  384,  31  L.RJL  653. 
66  N.  W.  662,  which  dealt  with  the 
validity  of  an  attorney's  fee  allowed 
one  compelled  to  take  st^s  to  recover 
property  possessed  under  the  writ  of 
eminent  domain  without  paying  the- 
compensation.  It  would  seem  that 
there  was  such  a  distinction  between 
the  two  classes  of  casea  ttiat  tite  latt«: 
could  not  be  said  to  support  statutes 
allowing  an  attom^s  fee  in  me- 
chanic's lien  cases. 

.  A  statute  allowing  an  attorney's  fee 
to  the  successful  party  in  a  mec^nic'a 
lien  proceeding,  whether  pla^fc  or 
defendant,  is  valid.  Grace  flMvor 
Lumber  Co.  v.  Ortman  (19liyrL90 
Mich.  429,  157  N.  W.  96. 

And  an  act  of  Congress  allowing  at- 
torneys' fees  in  foreclosure  of  me- 
chanics' liens  in  the  territories  is 
valid,  the  equal  protection  of  the  laws 
provision  of  the  Constitution  being  ap- 
plicable only  in  the  states,  and  there 
being  no  other  constitutional  provi- 
sion ^iplicable.  Caacaden  v.  Wimbiah 

(1908)  88  C.  C.  A.  277.  161  Fed.  246; 
Pioneer  Min.  Co.  v.  Delamotte  <lfll) 
108  C.  a  A.  90,  186  Fed.  768. 

H,  P.  F. 


J.  P.  WHITTINGHILL,  Plff.  te  Err., 

V. 

BOARD  OF  COUNTY  COMMISSIONERS  OF  WOODWARD  COUNTY. 

OMuhoma  Supfeme  Court'- Avgvat  30,  19iS* 

(—  Okla.       174  Pac.  489.) 

OIBce  —  hiring  assistants  —  tax  ferret. 

A  board  of  coun^  commiBsioners,  in  the  absence  of  express  legislative 
authority^  has  no  power  to  contract  with  and  employ  another  to  perform 
duties  "^Mch  have  by  law  been  placed  upon  public  officers. 

ISee  note  on  this  question  beginning  on  page  913.] 


Headnote  by  Tisinger,  7. 
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Evaa  to  the  District  Coart  for  Woodward  County  (Cullison,  J.)  to 
review  a  judgment  sustaining  a  demurrer  to  plaintiff's  daim  for  com- 
pensation for  services  rendered  in  coUecting:  delinquent  taxes.  Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messra.  Stuart,  Cruce,  &  Cruce,  for    ants  in  error,  the  board  of  county 


plaintiff  in  error: 

The  contract  which  the  county  com- 
missioners entered  into  with  plaintiff 
was  valid  and  within  their  powers. 

Von  Rosenberg  v.  Lovett,  —  Tex. 
Civ.  App.  — ,  173  S.  W.  508;  Disbrow 
V.  Cass  County,  119  Iowa,  538,  93  K. 
W.  585;  Shinn  v.  Cunningham.  120 
Iowa,  383,  94  N.  W.  941;  Wilhelm  v. 
Cedar  County,  50  Iowa,  254;  PHeener  v. 
Litsey,  30  Ind.  App.  899,  66  N.  E.  82; 
Garrigus  v.  Howard  County,  157  Ind. 
103,  60  N.  G.  948;  Richmond  v.  Dick- 
inson, 156  Ind.  346,  68  N.  £.  260; 
Wayne  County  v.  Dickinson,  168  Ind. 
682,  53  N.  E.  929;  Martin  v.  Whitman 
County,  1  Wash.  533,  20  Pac.  699; 
Burnett  v.  Markley,  23  Or.  436,  31  Pac. 
1050;  State  ex  rel.  Heiren  v.  Hall,  37 
Or.  479,  63  Pac.  13;  Blades  v.  Hawkins, 
133  Mo.  App.  328,  112  S.  W.  979,  240 
Mo.  187,  144  S.  W.  1198,  Ann.  Cas. 
1918B,  1082;  Prothero  v.  Twin  Falls 
County,  22  Idaho,  598.  127  Pac.  175; 
Harris  v.  Gibbins,  114  Cal.  418,  46  Pac. 
292;  Ottawa  Gaslight  &  Coke  Co.  t. 
People.  138  III.  336,  27  N.  E.  924;  Chase 
V.  Boulder  County,  37  Colo.  268,  86 
Pac.  1011,  11  Ann.  Cas.  483. 

Mr.  L.  A.  Foster,  for  defendant  in 
error: 

In  the  absence  of  express  authority 
so  to  do,  there  is  no  implied  authori^ 
in  county  commissioners  to  contract 
with  private  persons  to  perform  serv- 
ice which,  by  statute,  it  is  the  duty 
of  other  county  ofiicers  to  perform. 

News-Dispatch  Printing  &  Auditing 
Co.  V.  Grady  County,  61  Okla.  259,  161 
Pac.  207;  Clough  v.  Hart,  8  Kan.  487; 
Brome  v.  Cuming  County,  31  Neb.  362, 
47  N.  W.  1050;  Tulsa  Street  R.  Co.  v. 
State,  26  Okla.  659, 110  Pac.  873;  John- 
son Grady  County,  GO  Okla.  188,  160 
Pac.  497;  Anderson  v.  Grant  County, 
44  Okla.  165,  143  Pac.  1145;  Rackley 
v.  Purcell,  40  Okla.  186.  187  Pac.  100; 
Baker  v.  Okmulgee  County,  48  Okla. 
737.  160  Pac.  714;  Disbrow  v.  Cass 
County,  119  Iowa,  539,  93  N.  W.  585; 
Pierson  v.  Minnehaha  County,  28  S.  D. 
584,  88  L.R.A.(N.S.)  261,  134  N.  W. 
212. 

Tfringer,  J.,  delivered  the  opinion 
of  the  court: 

On  September  7,  1915,  pUintiff  in 
error,  J.  P.  Whittinghill,  and  defend- 


commissioners  of  Woodward  county, 
entered  into  the  following  written 
contract : 

"Whereas,  there  is  very  much  de- 
linquent personal  tax  in  Woodward 
county  upon  which  warrants  have 
been  issued  and  returned  by  the 
sheriff.  'No  property,'  or,  'not 
found,'  and,  further  whereas  the 
said  sheriffs  are  unable  to  locate  said 
parties  or  property  out  of  which  to 
make  said  taxes:  It  is  therefore 
agreed  between  the  board  of  county 
commissioners  of  Woodward  counly, 
parties  of  the  first  part,  and  J.  P. 
Whittinghill,  of  the  second  part, 
that  said  J.  P.  Whittinghill  be,  and 
is  hereby,  employed  for  the  period 
of  fifteen  months  from  this  date,  to 
discover  out  said  parties,  and  any 
property  liable  to  said  tax,  and  to 
assist  the  sheriff  of  said  county 
titiereby  in  the  collection  of  said 
taxes.  For  said  services  said  sheriff 
shall  have  the  regular  fees  allowed 
by  law,  and  said  J.  P.  Whittinghill 
shall  have  20  per  centum  of  the 
amounts  coUecteid  on  alias  tax  war- 
rants, in  all  cases  in  which  he  shall 
assist  the  said  sheriff  in  the  collec- 
tion of  same  by  the  discovery  of  par- 
ties owning  the  same. 

.  "Said  J.  P.  Whittinghill  agrees  to 
faithfully  and  promptly  proceed 
with  the  discharge  of  said  duties, 
and  the  making  of  said  investiga- 
tions, and  to  report  his  acts  monthly 
to  the  county  treasurer  and  county 
clerk. 

"The  county  clerk,  on  behalf  of 
said  county,  will  cause  to  be  printed 
suitable  notices  and  stationery,  and 
shall  furnish  postage  necessary  in 
the  making  of  said  investigations,  to 
the  sheriff's  office,  to  be  used  by  said 
sheriff  and  said  J.  P.  Whittinghill  In 
the  assisting  of  him  in  the  discharge 
of  the  aforesaid  duties. 

"In  testimony  whereof,  we  have 
hereunto  set  our  hands  this  Septem- 
ber 7, 1916,  hy  the  board  of  commis- 
sioners in  regular  session." 
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On  March  1.  1916,  WhtttinffhUl 
filed  with  the  county  clerk  his  daim 
against  Woodward  county  for  com- 
pensation for  services  rendered  un- 
der the  contract,  which  was  by  the 
hoard  of  county  commissioners  dis- 
allowed. From  this  action  of  the 
county  cominissioners  rejecting  his 
claim,  he  appealed  to  the  district 
court  of  Woodward  coimty.  The  dis- 
trict court  sustained  a  general  de- 
murrer filed  by  the  defendants  to 
the  claim  and  demand  of  the  plain- 
tiff, and  from  the  judgment  of  the 
court  sustaining  said  demurrer 
plaintiff  brings  the  case  here  for  re- 
view. 

The  case  presents  , but  one  ques- 
tion for  determination  by  this  court, 
namely:  Is  the  contract  as  herein 
set  out  one  which  the  county  com- 
missioners had  power,  under  the 
law,  to  make?  The  statutes  of  this 
state  make  it  the  duty  of  the  sev- 
eral county  treasurers  and  sheriffs 
to  collect  delinquent  personal  taxes. 
Sections  7892  to  7394,  inclusive,  Re- 
vised Laws  1910,  and  §  7395,  Be- 
vised  Laws  1910,  as  amended  by 
chapter  192,  Session  Laws  of  1913. 
These  statutes  are  mandatory.  They 
clearly  prescribe  the  method  to  be 
followed  by  each  officer  in  order  to 
enforce  the  collection  of  such  delin- 
quent taxes,  and  provide  severe  pen- 
alties for  the  failure,  neglect,  or  re- 
fusal of  such  ofiScer  to  perform  his 
duties  thereunder.  The  law  in  this 
jurisdiction  seems  to  be  well  settled 
that  county  commissioners,  however 
necessary  a  thing  may  seem  to  be, 
have  no  jwwer,  in  the  absence  of  ex- 
press statutory  authority,  to  con- 
tract with,  employ,  or  pay  a  private 
individual  to  do  a  thing,  or  perform 
a  duty,  which  the  law  imposes  on  a 
public  officer.  Logan  County  v. 
Jones,  4  Okla.  341,  61  Pac.  565;  An- 
derson v.  Grant  County,  44  Okla. 
165, 143  Pac.  1145;  Baker  v.  Okmul- 
gee County,  48  Okla.  737,  150  Pac. 
714 ;  News-Dispatch  Printing  & 
Auditing  Co.  v.  Grady  Coxmty,  61 
Okla.  259,  161  Pac.  207;  Jackson  v. 
Garvin  County,  —  Okla.  — ,  167  Pac. 
227.  And  as  the  law  contained  in 
the  statutes  cited  mak«fs  it  the  duty 
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of  the  county  treasurer  and  the 
sheriff  to  take  all  the  needful  st^is 

to  enforce  the  collection  of  delin- 
quent personal  taxes,  and  as  there  is 
no  express  statutory  authority  for 
the  county  commissioners  to  con- 
tract with  another  to  assist  these 
officers,  or  either  of  them,  in  the 
performance  of  this  duty,  it  follows 
that  the  contract  made  by  the 
county  commissioners  of  Woodward 
county  with  the  plaintiff  is  ultra 
vires  and  void. 

But  if  is  contended  by  the  plain- 
tiff that  his  employment  began 
where  the  duties  imposed  by  law 
upon  the  county  treasurer  and  sher- 
iff ended.;  that  they  had  done  every- 
thing required  of  them  by  law,  and, 
in  fact,  had  done  everything  that 
they  possibly  could  do  to  collect  the 
delinquent  personal  taxes  and  had 
failed;  and  that  there  was  no  duty 
imposed  by  law  upon  these  officers, 
or  upon  any  other  person,  to  do  the 
things  which  plaintiff  was  em- 
ployed to  do.  They  further  contend 
that,  under  these  circumstances,  the 
county  commissioners  had  implied 
authority  to  employ  the  plaintiff  and 
to  pay  him  for  his  services.  With 
these  contentions  we  cannot  agree. 
The  statutes  governing  the  collec- 
tion of  delinquent  personal  taxes» 
cited  supra,  nuUce  it  the  imperative 
duty  of  the  county  treasurer,  within 
thirty  days  after  such  taxes  become 
delinquent,  to  issue  warrants  com- 
manding the  sheriff  to  levy  the 
amount  of  such  unpaid  taxes,  with 
costs,  etc.,  and  it  is  made  the  im- 
perative duty  of  the  sheriff,  on  re- 
ceipt of  such  warrant,  to  levy  the 
same  upon,  the  property  of  the  tax- 
payer and  sell  the  same  in  the  man- 
ner and  form  -as  provided  for  the 
sale  of  personal  property  on  execu- 
tion. It  is  further  made  the  duty  of 
the  sheriff,  in  making  return  of  de- 
linquent tax  warrants  to  the  treas- 
urer, to  note  in  the  return  the  county 
to  which  the  delinquent  taxpayer 
may  have  removed,  with  the  date  of 
his  removal,  or  the  county  in  which 
he  resides,  if  he  shall  be  able  to  aft- 
certain  such  facts,  and,  as  .tp  such 
facts,  he  is  required  to  make  dtiliff^ 
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inquiry.  It  is  further  made  the  im- 
perative duty  of  the  county  treas- 
urer, when  tax  warrants  are  re- 
turned uncollected,  to  issue  alias 
warrants  to  the  sheriff  of  his 
county*  or  to  the  sheriff  of  any  other 
county*  and  it  then  becomes  the  im- 
perative duty  of  such  sheriff  to  col- 
lect the  delinquent  tax,  together 
with  all  accrued  costs  and  penalties 
and  his  own  costs,  and  to  this  end  he 
is  directed  to  levy  ttie  same  upon 
any  property,  real  or  personal,  of  the 
delinquent  taxpayer,  and  to  adver- 
tise and  sell  the  same  as  upon  execu- 
tion. It  is  further  made  the  imper- 
ative duty  of  the  county  treasurer  to 
bring  uyit  against  any  person  or  cor- 
poration owing  delinquent  taxes, 
where  there  is  no  tangible  property 
upon  which  the  tax  warrant  against 
such  person  or  corporation  can  be 
levied,  for  the  recovery  of  such 
taxes.  It  seems  to  us  that  the  legis- 
lature attempted  to  provide  by  these 
statutes  a  positive,  adequate,  and 
complete  method  for  collecting  delin- 
quent personal  taxes,  and  that  the 
duty  of  collecting  them  was  placed 
on  the  two  county  officers  named ;  to 
wit,  the  county  treasurer  and  the 
sheriff. 

The  contention  of  plaintiff  that 
his  employment  began  where  the 
duties  imposed  by  law  upon  the 
county  treasurer  and  the  sheriff 
ended  appears  to  us  to  be  untenable 
in  the  following  respects :  First,  the 
duties  placed  on  these  officers  end 
only  when  the  taxes  are  collected 
and  are  converted  into  the  treasury ; 
second,  the  contract  made  by  the 
county  commissioners  with  plaintiff 
shows  that  plaintiff  was  to  be  com- 
pensated out  of  the  amounts  col- 


i7j  Pac.  489.) 

lected  on  alias  tax  warrants,  when 
the  law  makes  it  the  duty  of  the 
sheriff  to  collect  the  same;  third, 
the  contract  and  claim  sued  on  show 
that  the  plaintiff  sei^ks  recovery  for 
assisting  the  sheriff  in  the  discov- 
ery of  delinquent  taxpayers  and 
their  property  liable  for  taxes,  when 
the  law  makes  it  the  duty  of  the 
sheriff  to  find  the  delinquent  taxpay- 
er and  to  levy  on  and  sell  his  prop- 
erty in  order  to  collect  the  taxes  for 
which  he  is  delinquent;  fourth,  the 
contract  and  claim  sued  on  show 
that  the  plaintiff  seeks  recovery 
merely  for  assisting  the  sheriff  in 
the  performance  of  his  duties.  The 
duties  of  the  sheriff  had  not  ended, 
else  he  would  not  have  required  any 
assistance  in  order  to  completely 
perform  them.  It  necessarily  fol- 
lows that  the  county  commissioners 
had  no  implied  authority  to  employ 

the  plaintiff  and  pay  omc^Mpi»« 
him  for  his  services.  ■■•i»t«»t— 
For,  if  the  statutes 
make  it  the  duty  of  the  county  treas- 
urer and  the  sheriff  to  do  the  very 
things  which  the  plaintiff  claims  he 
was  employed  to  do,  certainly  thefre 
could  not  be  any  implied  power  or 
authority  in  the  county  commission- 
ers to  contract  with  the  plaintiff  to 
do  those  things.  News-Dispatch 
Printing  &  Auditing  Co.  v.  Grady 
County,  61  Okla.  259,  161  Pac.  207; 
Chase  v.  Boulder  County,  37  Colo. 
268,  86  Pac.  1011,  11  Ann.  Cas.  483, 
These  views  lead  to  the  conclusion 
that  the  District  Court  of  Woodward 
County  committed  no  error  in  sus- 
taining the  demurrer  to  -  plaintiff 's 
claim  and  demand,  and  its  judgment 
in  so  doing  is  therefore  affirmed. 


ANNOTATION. 
Anlhorily  of  covnty  to  employ  tax  fcrrcL 


A  county  has  no  power  except  what 
is  expressly  given  or  necessarily  im- 
plied from  that  which  is  expressly 
conferred.  The  question  whether  it 
may  employ  a  tax  ferret,  therefore,  de- 
pends upon  the  interpretation  of  the 
statutes  upon  which  its  power  is  al- 
11  A.L.R.— 68. 


leged  to  depend.  If  the  power  is  ex- 
pressly given  (Re  Morgan  (1904)  125 
Iowa.  247,  101  N.  W.  127;  SUte  ex  rel. 
West  T.  McCaffer^  (190B)  2S  Okla. 
2,  LJlJk.l01fiA,  689,  106  Pac.  992),  of 
course  there  is  no  reason  for  further 
inquiry;  but  in  most  instances  the 
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question  is  made  to  depend  op.on  the 
language  of  the  statutes  conferring 
general  powers,  or  the  inferences  to 
be  drawn  from  such  language.  As- 
suming that  the  statute  is  broad 
enough  to  raise  the  inference  that  the 
power  exists  if  its  exercise  is  neces- 
sary to  the  welfare  of.  the  county,  the 
majority  of  the  cases  have  turned  up- 
on the  further  question  whether  or  not 
the  duty  to  search  out  omitted  prop- 
erty has  been  imposed  on  other  of- 
ficials; the  courts  uniformly  holding 
that  if  it  has  been  so  imposed,  the 
connty  commissioners  cannot  employ 
a  tax  ferret  to  perform  the  duty. 

California.  —  House  v.  Los  Angeles 
County  (1894)  104  Cal.  73,  87  Pac. 
796. 

Oriwadtt, — Chase  v.  Boulder  County 
(1906)  37  Colo.  268,  86  Pac.  1011,  11 
Ann.  Cas.  483. 

nUnois. — Stevens  v.  Henry  County 
(1905)  218  111.  468,  4  L.R.A.(N.S.) 
339,  76  N.  £.  1024,  4  Ann.  Cas.  136; 
Campbell  v.  Workman  (1906)  124  111. 
App.  404;  Gannaway  V.  McFall  (1903) 
109  111.  App.  23;  People  ex  rel.  Oglevee 
V.  Smith  (1906)  130  111.  App.  407. 

Indiana.— Ft.  Wayne  v.  Lehr  (1882) 
88  Ind.  62;  Miller  v.  Embree  (1882) 
88  Ind.  183;  State  ex  rel.  Workman 
V.  Goldthait  (1909)  172  Ind.  210,  87  N. 
E.  133,  19  Ann.  Cas.  737;  Workman  v. 
Bent  (1909)  46  Ind.  App.  76,  90  N.  E. 
85. 

Kansas. — State  ex  rel.  Coleman  v. 
Dickinson  County  (State  ex  rel.  Cole- 
man V.  Fry)  (1908)  77  Kan.  640,  16 
LRJV.(N.S.)  476,  96  Pac.  392. 

Nebrasln.  —  Platte  County  v.  Ger- 
rard  (1882)  12  Neb.  244,  11  N.  W.  298. 

New  M«ico. — State  ex  rel.  Miera  v. 
Field  (1918)  24  N.  H.  168,  172  Pac. 
1136. 

North  Dakota.  —  Storey  v.  Murphy 
(1899)  9  N.  D.  115,  81  N.  W.  23. 

OkiahOBia.— WRITTINGHILL  V.  WOGD- 

WABD  County   (reported  herewith) 
ante.  910. 
Oregon.  —  Bnmess  v.  Multnomah 

C:ounty  (1900)  87  Or.  460,  60  Pac. 
1005. 

Somth  Dakota. — ^Pierson  v.  Minoe- 
haha  County  (1912)  28  S.  D.  634,  38 
L.RJl.(Ni».)  261, 184  N.  W.  212. 

A  county  authorized  to  levy  taxes 


has  no  power  to  make  a  special  con- 
tract for  the  collection  where,  by  the 
statute,  the  whole  course  of  pro- 
cedure, from  the  levy  of  the  tax  to  its 
collection,  is  confided  to  certain  of- 
ficers designated  by  the  statute,  whose 
duties,  and  the  time  and  manner  of 
their  discharge,  are  specified  by  the 
law.  House  v.  Los  Angeles  County 
(Cal.)  supra.  In  this  case,  however, 
the  agent  was  employed  to  effect  a  re- 
demption of  land  sold  for  taxes,  and 
the  court  says  thftt,  under  the  law,  the 
owner  may  redeem  or  not,  as  he 
chooses.  Further  it  says:  "Every 
step  in  the  process  is  defined,  and  the 
officer  or  person  by  whom  it  is  to  be 
taken  is  designated.  Nothing  is  left 
to  the  supervisors  to  do,  or  to  cause 
to  be  done,  except  to  see  to  it  that  the 
officers  do  their  duty  as  it  is  nomi- 
nated in  the  statute.  Having  no  au- 
thority to  act  in  the  premises,  and 
there  being  no  right  given  by  law  to 
authorize  them  to  appoint  an  agent 
who  was  or  could  be  authorized  to  act, 
the  attempted  appointment  by  the  reso- 
lution set  out  in  the  complaint  was 
ultra  vires,  in  the  extreme  sense  of 
the  term.  What  could  the  respondent 
possibly  do  und^r  such  an  appoint- 
ment? Simply  nothing.  He  could  not 
collect  redemption  money,  or  receipt 
for  it.  He  could  not,  as  the  agent  of 
the  county,  give  notice  to  the  owners 
of  applications  on  the  part  of  the 
state  to  procure  deeds  to  lands  pur- 
chased by  it.  This  right  or  duty  be- 
longed to  the  state,  and  could  only  be 
exercised  by.it.  We  are  of  the  opin- 
ion that  the  board  of  saperrisors*  in 
the  absence  of  positive  law  authoriz- 
ing it  so  to  do,  cannot,  in  any  case, 
appoint  an  agent  to  exercise  powers 
which  it  cannot  itself  exercise.  .  .  . 
We  do  not,  however,  base  our  decision 
upon  the  ground  that  the  duties  de- 
volving upon  respondent  are  of  such 
a  character  as  called  for  the  exercise 
of  discretion  and  judgment,  but  upon 
the  broader  ground  Uiat,  the  statute 
having-  confided  these  duties  to  the 
officers  specially  designated  by  law  for 
their  discharge,  the  supervisors  have 
no  authority,  eaqireas  or  imntied,  in 
the  premises,  and  hence  that  the  eon- 
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traei  was  beyond  the  jarisdiction  con- 
ferred upon  the  board." 

Where,  by  statate,  the  duty  of  as- 
seBBing  and  collecting  taxes  is  upon 
county  assessors  and  treasurers,  statu- 
tory authority  to  the  board  of  commia- 
sioners  to  exercise  the  power  of  the 
county  as  a  body  politic  and  make  all 
contracts  in  relation  to  the  -concerns 
necessary  to  the  corporate  powers, 
and  have  the  management  of  the  busi- 
ness and  concerns  of  the  county,  does 
not  authorize  the  board  to  contract 
with  an  individual  to  discover  and  re- 
port to  the  board  all  property  that, 
for  any  reason,  has  been  omitted  from 
taxation  in  the  county.  Chase  v. 
Boulder  County  (1906)  37  Colo.  268, 
86  Pac.  1011,  11  Ann.  Caa.  483.  The 
court  says:  *'lf  the  power  to  do  the 
very  thing  which  this  contract  at- 
tempte  to  give  to  plaintiffs  has  been 
by  statute  conferred  upon  other  public 
officers,  as  it  is  altogether  plain  has 
been  done,  cextainly  this  negatives  the 
exi^nce  of  aii  implied  power  in  the 
board  of  commissionors  to  do  that 
thing.  And  since  ihe  express  power 
to  discover  <nnitted  unassessed  prop- 
erty resides  in  the  county  assessor  and 
county  treasurer,  it  is  much  easier,  by 
construction,  to  spell  out  of  the  stat- 
utes cmferring  the  pbwer  the  cor- 
responding duty  of  discovery,  by 
which  only  the  express  power  Is  of 
any  value,  than  it  is  to  say  that  it 
is  the  implied  duty  of  the  county 
board,  as  a  corporate  body,  to  discover 
wnitted  property,  when  no  express 
power  whatever  has  been  given  to  the 
county,  in  its  corporate  capacity,  with 
respect  to  assessing  or  collecting 
taxes." 

Statutory  authority  to  make  all  con- 
tracts and  do  all  other  acts  in  rela- 
tion to  the  property  and  concerns  of 
the  county  necessary  to  its  corporate 
powers  does  not  include  power  to  em- 
ploy a  tax  ferret  where  the  board  has 
no  power  over  the  acts  of  the  officials 
charged  with  the  assessment  and  col- 
lection of  taxes,  although  it  is  not  the 
duty  of  such  officials  to  ferret  out 
omitted  taxes.  Stevens  v.  Henry  Coun- 
ty (1906)  218  m.  468,  4  LJtA.(N^.) 
339,  76  N.  £.  1024,  4  Ann.  Cas.  136. 
The  court  says  it  has  not  been  pointed 


out,  nor  do  we  think  it  can  be,  that 
the  assessment  of  property  for  taxa- 
tion, either  omitted  or  otherwise,  is 
the  businesis  or  concern  of  a  <»>unty 
as  such.  Further  it  says  that  while 
it  is  true  that  unpaid  taxes  are  an 
asset  of  the  county,  the  taxes  that  are 
to  arise  upon  an  assessment  not  made 
cannot  be  said  to  be  an  asset  of  any 
sort,  and  unless  it  can  be  said  that  the 
matter  of  assessment  is  a  concern  of 
the  county^  it  is  manifest  that  the  con- 
tract under  consideration  cannot  be 
sustained.  The  court  says  it  has  read 
the  Indiana  cases  and  does  not  agree 
with  th<eir  reasoning  further  than  as 
it  is  applied  to  the  powers  under  'the 
Indiana  statute;  that  under  the  Illi- 
nois statute  the  duty  of  assessing 
omitted  property  is  expressly  imposed 
upon  the  board  of  review.  Further 
the  court  says :  "We  do  not  yield  our 
consent  to  the  proposition  or  conten- 
tion that  no  officer  or  body  of  officers 
is  charged  with  the  duty  of  hunting 
and  assessing  .omitted  property,  but 
.  take  the  view  that  that  duty  is  cast 
upon  the  board  of  review;  and,  if  its 
members  refuse  to  perform  it,  they 
could  be  compelled  to  do  so  by  action 
at  law,  and  would  be  guilty  o.f  mis- 
feasance in  office  if  they  had  knowl- 
edge and  failed  to  do  so.  The  statute 
having  designated  the  proper  officers 
for  the  discharge  of  this  duty,  and 
having  charged  them  therewith,  and 
provided  for  the  compensation  they 
shall  receive,  we  do  not  think  the  coun- 
ty, in  the  absence  of  any  specific  grant, 
had  power  to  enter  into  the  contract.'* 
In  Gannaway  v.  HcFall  (1903)  109 
IlL  App.  23,  the  court  said:  *'6y  the 
statute  of  this  state  the  legislature 
has  prescribed  who  the  assessing  of- 
ficers shall  be,  defined  their  duties, 
and  .provided  in  what  manner,  they 
shall  be  elected  and  appointed,  pre- 
scribed their  qualifications  and  com- 
pensation, and  when  such  officers  have 
been  elected  or  appointed  and  quali- 
fied they  become  public  officers,  and 
are  responsible  to  the  law  as  such  for 
their  conduct.  .  .  .  The  legisla- 
ture has  not  yet  authorised  the  peiw 
formance  of  official  duties  hf  private 
persons  who  have  no  otber  inoeative 
'to  their  faithful  discharge  than  to  i»< 
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crease  the  amount  of  income  to  be  de- 
rived therefrom." 

Where  the  statute  imposes  upon  the 
treasurer  the  dutjr  of  colleetinff  taxes, 
the  county  commissioners  can  make 
no  allowance  for  assistance  in  mak- 
ings such  collection.  Miller  v.  Embree 
(1882)  88  Ind.  133. 

Where  the  statute  imposes  upon  the 
county  treasurer  the  duty  of  collect- 
ing taxes,  and  authorizes  him  to  ap- 
point deputies,  the  common  council  of 
a  city  has  no  authority  to  employ  a 
person  to  kssist  in  collecting  the  de- 
linquent taxes.  Ft.  Wayne  Lehr 
(1882)  88  Ind.  62. 

A  contract  to  pay  attorneys  for 
services  in  the  collection  of  omitted 
taxes  is  invalid  where  the  statute 
makes  the  district' attorney  the  legal 
adviser  of  the  county  commissioners. 
Platte  County  v.  Gerrard  (1882)  12 
Nek  244,  11  N.  W.  2d8. 

Where  the  statute  places  the  duty 
of  preparing  the  assessment  role  upon 
a  county  official,  the  county  commis- 
sioners cannot  employ  another  person 
to  do  it.  State  ex  rel.  Miera  V.  Field 
(1918)  24  N.  M.  168,  172  Pac.  1136. 

A  contract  with  a  special  tax  col- 
lector which  attempts  to  interfere  with 
the  duties  of  the  county  clerk  by  stipu- 
lating how  and  from  what  date  de- 
linquent tax  lists  shall  be  made  is  in- 
valid. Burness  v.  Multnomah  County 
(1900)  37  Or.  460,  60  Pac,  1005. 

In  Pierson  v.  Minnehaha  County 
(1912)  28  S.  D.  534,  38  L.R.A.(N.S.) 
261, 134  N.  W.  212,  the  court  said  that 
the  statute  providing  that  any  asses-  . 
sor,  auditor,  board  of  review,  or  board 
of  equalization  who  shall,  by  means  of 
investigation,  ascertain  that  any  per- 
son has  not  listed  all  his  property  for 
taxation,  shall  cause  it  to  be  listed 
and  *Bhall  share  in  the  penalty  for 
omission,  gave  the  board  of  county 
commissioners  no  authority  to  employ 
a  ferret,  and  that  the  only  persons  au- 
thorized  to  receive  such  compensation 
were  the  persona  named. 

The  county  commissioners  cannot 
employ  sfiecial  council  to  assist  in  tax 
proceedings  where  the  statute  has 
vested  in  the  district  judge  the  discre- 
tion to  appoint  such  council  in  impor- 


tant matters.  Storey  v.  Murphy  (1^9) 
9  -N.  D.  116,  81  N.  W.  23. 

Conversely,  if  the  duty  is  not  im- 
posed upon  public  officials,  the  county 
may,'  under  its  general  powera  over 
county  affairs,  employ  a  tax  ferret. 

Indiana. — Wabash  County  v.  Work- 
man (1916)  186  Ind.  280.  116  N.  E.S3; 
Richmond  v.  Dickinson  (1900)  166  Ind. 
345,  68  N.  E.  260;  Fleener  v.  Litsey 
(1903)  80  Ind.  App.  399,  66  N.  £.  82: 
Richmond  v.  Clifford  (1914)  182  Ind. 
17,  108  N.  E.  789,  105  N.  E.  385;  Mc- 
Caslin  v.  Greencastle  (1914)  66  Ind. 
App.  54,  104  N.  E.  871. 

Iowa.  —  Wilhelm  v.  Cedar  County 
(1878)  50  Iowa,  264;  Disbrow  v.  Cas* 
County  (1903)  119  Iowa,  538,  93  N. 
W.  686;  Shinn  v.  Cunningham  (1903) 
120  Iowa.  883,  94  N.  W.  941.  . 

Texas.  —  Von  Rosenberg  v.  Lovett 
(1915)  —  Tex.  Civ.  App.  — ,  173  S.  W. 
609. 

Where  the  duty  of  the  county  of- 
ficer is  limited  to  search  of  county 
records  for  omitted  property,  the  ctyn- 
.  missioners  may  make  a  valid  contract 
with  another  person  to  search  for  such 
property  outside  such  records.  Wa- 
bash County  V.  Workman  (1916)  18< 
Ind.  280,  116  N.  E.  88,  setting  aside 
on  rehearing  (1913)  —  Ind.  — ,  ICS 
N.  E.  99.  The'  court  says  that  when 
such  contracts  do  not  attempt- to  obli- 
gate the  county  to  pay  others  for  serv- 
ices which  the  cannty  officials  are  re- 
quired to  perform,  the  board  mxy  en- 
ter into  such  contracts  as  relate  to . 
matters  indispensable  to  public  nebea- 
sity. 

Where  the  law  does  not  impose  up- 
on city  tax  officers  the  duty  to  hunt 
for  omitted  property,  the  city  may  con- 
tract with  another  person  to  ferret  out 
such  property.  Richmond  t.  Diekinaon 
(1900)  166  Ind.  846, 68  N.  E.  260,  over- 
ruling  Vandercook  v.  Williams  (1885) 
106  Ind.  346,  1  N.  E.  619,  8  N.  E.  113, 
where  the  court,  in  holding  void  a,  con- 
tract with  a  county  official  to  search 
for  omitted  property,  stated  that  the 
law  imposed  the  duty  upon  the  county 
auditor  to  perform  such  service. 

The  Riclunond  Case  was  ioUowed  in 
Fleener  v.  Litsey  (1908)  90  Ind.  App. 
399,  66  N.  E.  82,  upon  the  question  of 
the  validity  of  the  contract,  by  a  coun- 
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ty,  the  court  «aying  that,  in  the  mat- 
ter of  taxation,  the  city  clerk  sustains 
the  same  relation  to  the  city  as  the 
county  auditor  does  to  the  county. 
Thie  law  does  not  lay  upon  the  taxing 
officers  the  duty'  of  hunting  for  se- 
creted and  omitted  property. 

Tax  ferrets  may  be  employed  if  the 
duty  of  discovering  omitted  property 
is  not  imposed  by  statute  upon  any 
public  official.  Richmond  v.  Clifford 
(1914)  182  Ind.  17,  103  N.  E.  789,  105 
N.  E.  885. 

In  Wilhelm  v.  Cedar  County  (1878) 
60  Iowa,  264,  where  the  employment 
was  to  aid  in  the  collection  of  taxes 
•  which  could  not  be  collected  in  ttie 
regular  way,  the  court  says  the  duty 
of  the  treasurer  ends  with  rectiving 
taxes  voluntarily  paid  in  the  regular 
way.  Further,  that  because  the  stat- 
ute does  not  expressly  authorize  the 
board  to  employ  a  special  agent  to  aa- 
sist  in  the  collection  of  taxes  uncol- 
lectable  by  the  treasurer  in  the  dis- 
charge of  his  duty,  it  does  not  follow 
that  they  may  not  have  the  implied 
power  to  do  so. 

Where,  by  the  statute,  the  board 
of  supervisors  have  the  care  and  man- 
agement of  the  property  and  business 
of  the  counties,  and  the  duty  of  search- 
ing out  omitted  property  is  not  im- 
posed upon  any  official,  the  board  has 
authority  to  employ  a  tax  ferret.  Dis- 
brow  V.  Cass  County  (1903)  119  Iowa, 
538,  93  N.  W.  585.  The  court  says: 
"We  do  not  doubt  the  power  of  the 
county,  through  its  board  of  super- 
visors, to  see  that  all  property  sub- 
ject to  taxation  therein  is  made  to 
share  its  just  proportion  of  the  pub- 
lic burdens;  and,  when  such  property 
is  omitted  from  the  assessment  rolls, 
it  is  the  plain  duty  of  the  board  to 
take  such  means  as  it  shall  deem  nec- 
essary to  discover  the  same,  and  to 
recover  the  amount  it  should  have 
l>een  taxed.  It  is  property  or  money 
to  which  the  county  is  entitled,  and 
for  the  purpose  of  un'covering  and 
searching  out  the  property  so  that  it 
may  be  taxed,  the  board. clearly  has 
the  right  to  empli^  an  agent  or  at- 
torney." 

If  the  duty  of  discovering  omitted 
taxes  is  not  placed  upon  the  county 


officials,  the  commissioners  may  con- 
tract with  another  person  for  perform- 
ance of  such  duty.  The  power  of  the 
commissioners  was  implied  from  the 
general  statutory  duty  'to  receive  tiie 
assessment  list  for  inspection,  correc- 
tion, equalisation,  and  approval,  the 
court  saying  the  statute  makes  it  their 
duty  to  have  the  books  correct.  So,  ' 
information  with  reference  to  unren- 
dered  property  is  necessary  to  enable 
them  to  perform  this  duty,  and  if  no 
other  means  has  been  provided  by  law 
to  enable  them  to  obtain  such  infor- 
mation, we  believe  that-  they  have  the 
implied  power  to  «nploy  someone  to 
ferret  oat  and  report  the  personal 
property  which  would  otherwise  es- 
cape taxation.  The  power  was  also 
implied  from  the  duty  of  the  board  '^o 
supervise  the  affairs"  of  the  county. 
Von  Rosenberg  v.  Lovett  (1915)  — 
Tex.  Civ.  App.  — ,  178  S.  W.  608. 

The  majority  of  the  courts  which 
have  been  called  upon  to  construe  stat- 
utes from  which  the  power  to  employ 
tax  ferrets  was  sought  to  be  implied 
have  held  that  the  conferring  of  gen- 
eral power  upon  the  county  commis- 
sioners over  the  affairs  of  the  county 
would  imply  such  authority.  Thus, 
under  a  statute  making  the  county 
court  ^e  general  financial  or  business 
agent  of  the  county,  charged  with  the 
care  and  management  of  its  funds,  it 
may  adopt  such  means  as,  in  its  judg- 
ment, may  be  proper  or  expedient  to 
assist  a  county  officer  in  the  discharge 
of  his  duties,  and  it  may  therefore 
employ  a  person  to  collect  the  delin- 
quent taxes  which  the  tax  collector 
has  been  unable  to  collect.  State  ex 
rel.  Herren  v.  Hall  ' (1900)  37  Or.  479, 
63  Pac.  13. 

In  Martin  v.  Whitman  County 
(1889)  1  Wash.  583,  20  Pac.  599,  the 
court  held  that  it  was  the  duty  of  the 
county  commissioners,  Which  were  by 
statute  given  the  management  of  the 
county  funds  and  business,  to  employ 
such  persons  and  take  such  measures 
as,  in  their  judgment,  would  best  ac- 
complish the  end,  and  that  therefore  a 
contract  with  one  to  make  a  list  of  the 
delinquent  taxes  in  the  county  for  a 
percentage  of  the  amounts  collected 
was  valid. 
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In  Clarke  v.  State  (1917)  187  Ind. 
276,  117  N.  E.  966,  in  upholding  the 
contrAct»  the  court  says  the  board  has. 
power  to  contract  to  pay  for  discover- 
ing: and  fumi&hins:  the  county  treas- 
urer information  leading  to  the  col- 
lection of  delinquent  or  dropped  tax- 
es, provided,  first,  the  contract  was 
not  with  a  county  officer  whose  duty  it 
was  to  discover  such'  information,  or 
with  a  depu^  of  such  officer;  second, 
an  indispensable  public  necessity  ex- 
isted for  the  making  of  such  contract. 
The  court  further  says  that,  under  the 
Indiana  statutes,  officers  have  no  duty 
to  search  records  of  their  predecessors 
in  office,  or  perform  uncompleted  du- 
ties of  their  predecessors. 

In  Burnett  v.  Markley  (1893)  23  Or. 
486,  31  Pac.  1060,  where  the  contract 
was  for  making  out  a  description  of 
real  estate  for  tax  rolls,  and  copying 
the  list  onto  books  for  use  of  the  as- 
sessors, the  court  says  that  since  the 
county  court  is  expressly  charged  with 
the  general  care  and  management  of 
the  county  property,  funds,  and  busi- 
ness, it  may  take  such  measures  to 
secure  a  full,  complete,  and  accurate 
list  of  all  the  assessable  property  in 
the  county  for  the  use  of  the  asses- 
sors as,  in  its  judgment,  may  seem  ad- 
visable or  necessary.  The  court  fur- 
ther says :  "It  is  the  'business'  of  the 
county,  through  its  officers  and  agents, 
to  see  that  all  the  property  within  the 
county,  liable  to  assessment  and  taxa- 
tion, is  placed  upon  the  assessment 
roll,  so  that' the  burdens  of  govern- 
ment may  fall  in  like  proportion  upon 
all;  and  it  is  a  matter  of  common 
knowledge  that,  under  our  present 
system  of  listing  and  assessing  prop- 
erty, it  is  practically  impossible  for 
the  assessor  to  list  and  assess  all  the 
property  in  his  county  without  some 
such  aid  as  was  to  be  provided  by  the 
contract  in  question  here.  There  was 
no  attempt  by  the  county  court  by  this 
contract  toiisurp  or  interfere  with  the 
duties  of  the  assessor,  but,  on  the 
other  hand,  the  object  was  to  prpvide 
a  present  ownership  list,  to  assist  him 
in  the  discharge  of  the  duties  of  his 
office,  and  enable  him  to  list  and  as- 


sess a  large  amount  of  real  estate 
which  had  theretofore  escaped  taxa- 
tion." 

But,  in  declaring  that  the  statutory 
authority  of  county  commissioners  to 
have  general  charge  and  supervision 
of  the  county  affairs,  and  general  con- 
trol of  its  finances,  did  not  imply  au- 
thority to  employ  a  tax  ferret,  the 
court  says,  in  Grannis  v.  Blue  Earth 
County  (1900)  81  Minn.  65,  83  N.  W. 
496,  that  the  power  of  taxation  exists 
exclusively  in  the  state,  and,  with  re- 
spect to  the  levying,  assessment,  and 
collection  of  taxes,  counties,  as  such, 
have  no  authority  whatever.  The 
legislature  has  provided  officers  whose 
duly  it  is  to  levy  all  taxes,  officers  to 
cause  all  property  to  be  properly  as- 
sessed and  included  upon  t^e  tax  rolls, 
and  officers  for  the  collection  of  the 
taxes.  The  county  commissioners,  as 
agents  and  officers  of  the  county,  have 
no  authority  or  control  over  any  of 
these  officials  with  respect  to  the  per- 
formance of  their  duties.  The  county 
ia  not  charged  with  the  duty  of  seeing 
to  it  that  .all  property  is  assessed  and 
placed  upon  the  tax  rolls.  The  mat- 
ter of  unearthing  and  discoverins 
property  which  has  escaped  taxation 
is  not  only  not  necessary  to  the  exer- 
cise of  the  corporate  powers  of  the 
county,  but  is  beyond  its  express  or 
implied  authority. 

In  Brown  v.  State  (1906)  73  Kan. 
69,  84  Pac.  649,  the  court  relied  on  the 
Grannis  Case  in  holding  invalid  a  con- 
tract for  publishing  a  list  of  taxpay- 
ers. 

In  State  ex  rel.  Workman  v.  Gold- 
thait  (1909)  172  Ind.  210,  187  N.  E. 
133,  19  Ann.  Cas.  737,  and  State  ex  rel. 
Knobloch  v.  Parks  (1907)  169  Ind.  93, 
81  N.  £.  76,  the  contract  was  held  in- 
valid because  no  appropriation  had 
been  made  to  meet  the  necessary  ex- 
pei^aes,  as  required  by  statute.  * 

In  Wayne  County  v.  Dickinson 
(1899)  153  Ind.  682,  53  N.  E.  929,  an 
injunction  to -prevent  the  payment  of  a 
claim  under  a  tax  ferret  contract  was 
refused  because  of  laches  and  a  plain 
remedy  at  law.  H.  P.  F. 
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WILLIAM  R.  WINNER,  Appt., 

V. 

MAE  WINNER,  Respt. 

Wi»eonain  Supreme  Court  — May  4,  1090, 

(—  Wis.  — ,  177  N.  W.  680.) 

Marriage  —  annulment  —  antenuptial  pregnancy  —  fraadulent  repre- 
sentations. 

A  man  who  had  illicit  relations  with  his  betrothed  wife  before  marriage 
is  not  debarred  from  relief  under  a  statute  authorizing  annulment  of  mar- 
riage for  fraud/  where  he  is  induced  to  enter  into  the  marriage  by  the 
assurance  of  the  woman  that  he  is  the  cause  of  her  pregnancy,  whidi  is 
due  to  another,  on  the  ground  that  he  did  not  come  with  clean  bands,  or 
that  he  had  no  right  to  rely  on  her  statements. 

[See  note  on  this  question  beginning  on  page  931.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Jackson 
County  (O'Neill,  J.)  denying  him  relief  in  an  action  brought  to  annul  a 
marriage  for  alleged  fraud  of  defendant..  Reversed. 


Statement  by  Vtn je,  J. : 

Action  to  annul  a  marriage  on  the 
ground  of  fraud.  There  is  no  dis- 
pute about  the  facts.  About  the  23d 
or  24th  of  October,  ldl8,  plaintiff, 
twenty-seven  yeus  of  age,  had 
sexual  intercourse  with  the  defend- 
ant, eighteen  years  of  age.  At  that 
time  they  were  engaged  and  in- 
tended to  be  married  the  following 
July.  Later  defendant  advised  him 
she  was  pregnant  as  the  result  of  the 
intercourse  wil^  him,  and  defend- 
ant relying  upon  such  statement, 
married  her  February  6,  1919. 
Five  months  and  fourteen  days  from 
plaintai3f's  first  intercourse  with  de- 
fendant, and  on  April  7,  1917,  she 
gave  birth  to  a  fully  developed  full- 
term  child.  Plaintiff  was  in  the 
Army  and  had  no  access  to  defend- 
ant until  a  few  days  prior  to  their 
fir6t  intercourse,  and  the  trial  court 
found  that  plaintiff  was  not  the 
father  of  defendant's  child.  After 
the  birth  of  the  child,  the  plaintiff 
refused  to  cohabit  with  defendant 
or  to  support  her,  and  sent  her  and 
the  child  back  to  her  parents. 

The  trial  court  held  that  plaintiff 
was  not  entitled  to  an  annulment  of 
the  marriage^  and,  from  a  judgment 
entered  accordingly,  he  appealed. 


Messrs.  G.  M,  Perry  and  H,  M.  Perry 

for  appellant. 
Mr.  L.  Olson  Ellis  for  respondent. 

Vinje,  J,,  delivered  the  opinion  of 
the  court: 

It  appears  from  the  evidence  that 
plaintiff  and  defendant  first  became 
acquainted  in  July,  1917,  engaged  in 
August,  1918,  and  expected  to  be 
married  in  July,  1919.  On  the  16th 
day  of  October,  1918,  plaintiff  re- 
turned home  from  Army  service  to 
attend  his  brother's  funeral,  and  it 
was  during  his  stay  of  a  couple  of 
weeks  at  home  that  he  had  inter- 
course with  the  defendant;  he  claims 
at  her  solicitation  or  advances,  and 
she  practically  admits  that.  Both 
parties  had  been  residents  of  Jack- 
son county  since  birth,  but  whether 
near  neighbors  or  not  does  not  ap- 
pear. 

The  trial  court  was  of  the  opinion 
that  under  the  rule  of  Vamey  v. 
Vamey,  52  Wis.  120,  38  Am.  Rep. 
726,  8  N.  W.  739,  and  foreign  cases 
hereinafter  referred  to,  plaintiff  was 
not  entitled  to  a  decree  of  annul- 
ment of  the  marriage,  and  dismissed 
the  complaint  upon  the  merits.  Its 
conclusion  of  law  was:  "That  as 
plaintiff  was  criminally  intimate 
with  the  defendant  before  marriage. 
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he  does  not  come  into  court  with 
clean  hands,  and  the  court  will  not 
grant  the  relief  prayed  for  because  of 
such  unlawful  sexual  intercourse." 

Section  2351,  Stat.  1919,  provides 
that  "a  marriage  may  be  annulled 
for  any  of  the  following  causes  ex- 
isting at  the  time  of  the  marriage: 
...  (4)  Fraud,  force  or  coercion, 
at  the  suit  of  the  innocent  and  in- 
jured party,  unless  the  marriage  has 
been  confirmed  by  the  acts  of  the  in- 
jured party." 

So  we  have  the  question  presented 
whether  the  marriage  should  be  an- 
nulled because  of  the  fraud  of  the 
defendant  in  concealing  the  fact 
that  her  pregnancy  was  by  another 
man  than  plaintiff,  and  in  assuripg 
him  and  causing  him  to  believe  that 
he  was  the  cause  thereof.  No  court, 
so  far  as  our  examination  of  cases 
has  gone,  has  denied  relief  on  the 
ground  that  plaintiff  has  not  cqme 
into  court  with  clean  hands  because 
of  his  illicit  intercourse  with  defend- 
ant before  marriage  except  the  New 
Jersey  court  in  Seilheimer  v.  Seil- 
heimer,  40  N.  J,  Eq.  412,  2  Atl.  376, 
which  bases  it%  decision  partly  on 
that  ground  and  partly  on  the 
ground  of  the  confirmation  after  the 
marriage  and  after  the  discoveiy  of 
the  fraud.  Such  intercourse  is  a 
mere  misdemeanor,  and,  as  to  that, 
both  parties  are  usually  equally 
blamable.  In  this  case  the  defend- 
ant certainly  as  much  as  the.  plain- 
tiff, because  she  admits  she  invited 
it.  But  the  illicit  intercourse  is  not 
the  gravamen  of  the  action.  The 
prior  pregnancy  and  the  conceal- 
ment thereof  constitute  the  gist  of 
the  complaint,  and  as  to  those  acts 
the  injured  plaintiff  is  wholly  inno- 
cent.  So  it  is  not  a  case  where  the 
parties  are  in  pari  delicto,  and  must 
be  refused  relief  on  that  ground. 
Neither  complains  of  the  illicit  in- 
tercourse between  them,  and  his 
sharing  therein  ought  not  to  render 
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Where  relief  has  been  denied  in 
•  such  cases,  meaning  cases  where  the 
woman  has  had  illicit  intercourse 
with  her  husband  before  marriage, 
but,  without  his  knowledge,  has  been 
pregnant  by  another  man  at  the 
time  of  her  marriage,  it  has  been  on 
the  ground  that,  by  reason  of  his 
illicit  intercourse  with  the  woman 
before  marriage,  plaintiff  has  been 
apprised  of  her  easy  virtue,  and  he 
has  been  put  upon  inquiry  relative 
thereto,  and,  failing  to  make  such 
mquirj',  he  has  be^n  held  negligent, 
and  has  foreclosed  himself  from 
sajring  that  he  believed  her  repre- 
sentations that  he  was  the  cause  of 
the  pregnancy.  Such  was  the  case 
in  Foss  V.  Foss,  12  Allen,  26, — the 
case  that  has  led  to  the  d^iial  of  re- 
lief in  many  cases  where  the  facts 
were  quite  different,  and  which  later 
cases  would  probably  have  been  dif- 
ferently decided  had  the  relation  be- 
tween the  facts  and  the  ground  of 
the  decision  in  the  Foss  Case  been 
clearly  perceived.  It  is  there  stated 
that  "after  a  very  brief  acquain- 
tance with  the  defendant,  during 
which 'he  had  visited  her  only  two 
or  three  times,  he  had  carnal  knowl- 
edge of  her  person;  that  this  took 
place  between  two  and  three  months 
prior  to  the  solemnization  of  the 
marriage ;  that  he  well  knew  before 
the  execution  of  the  contract  by  the 
marriage  that  she  was  pregnant 
with  child,  but  was  told  by  her  that 
she  was  with  child  by  him,  and  that 
he  did  not  know  or  suspect  that  she 
had  had  sexual  intercourse  with 
any  other  man."   12  Allen,  29. 

The  court  there  says :  'The  diffi- 
culty is  not  that  adequate  cause  for 
a  decree  of  nullity  is  not  set  forth  In 
the  libel,  but  that  the  evidence  en- 
tirely fails  to  support  the  essential 
allegations  on  which  a  sentence  an- 
nulling the  marriage  for  the  cause 
set  forth  must  be  based."  12  Allen, 
27. 

The  failure  of  proof  consisted  in 
failing  to  satisfy  the  court  under  the 
facts  in  that  case  that  plaintiff  had 
a  right  to  rely  upon  representations 
of  defendant  that  she  was  with  child 
by  him.  The  facts  in  that  case  were 
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that  he  had  known  her  but  a  short 
time;  that  at  their  second  or  third 
meetinsr  he  had  sexual  intercourse 
with  her.  It  does  not  appear  that 
they  were  engaged  when  the  inter- 
course took  place.  Under  such  a 
state  of  facts,  the  court  might  well 
reach  the  conclusion  that  he  ought 
not  to  rely  upon  her  statements  that 
she  was  pregnant  by  him.  But  in 
the  case  at  bar  the  parties  had 
known  each  other  for  years,  were 
engaged  to  be  married,  and  had  set 
the  month  of  the  marriage  date.  To 
say  that  under  such  circumstances 
the  man  has  no  right  to  rely  upon 
the  woman's  statements  that  he  is 
the  father  of  the  child  she  is  bear- 
ing, and  that  he  must  make  inquiry 
elsewhere  as  to  her  chastity,  is  to 
negative  all  virtue,  all  truthfulness, 
and  all  decency  in  every  woman  that 
may  have  been  imprudent  enough  to 
anticipate  with  her  lover  the  rights 
of  the  marriage  relation.  Such  a 
lapse  from  good  morals  should  not 
be  held  destructive  of  every  ethical 
instinct  of  the  woman,  and  render 
her  unworthy  of  belief  as  to  asser- 
tions frau^t  with  such  serious  im^ 
port,  and  whose  truth  she  alone 
knows.  It  does  not  follow  that  be- 
cause a  woman  hap.  consented  to,  or 
even  invited,  illicit  relations  with 
her  bver,  whom  she  shortly  expects 
to  marry,  that  she  has  in  the  past 
been  guilty  of  like  conduct  with 
others.  Our  faith  in  womanhood 
leads  us  to  the  conclusion  that  the 
former  does  not  necessarily  or  gen- 
erally imply  the  latter.  Nor  does 
such  delinquency  destroy  integrity 
of  character  to  the  extent  that 
truthfulness  necessarily  goes  with 
it.  Piaintiif  had  a  right  to  rely  upon 
the  representations  made  to  him  by 
the  defendant  that  he  was  the  father 
of  the  child.  Besides,  what  inquiry 
could  a  decent,  honorable  man  make 
under  such  circumstances?  The 
Blassachusetts  court  suggests  three 
lines  of  induct:  First,  inquiiy  in 
the  neighborhood  where  the  woman 
lives;  second,  a  medical  examina- 
tion ;  or,  third,  waiting  till  the  birth 
of  the  child  to  ascertain  the  fact  of 
Itaternity.  We  respectfully  suggest 
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that  neither  line  of  conduct  befits  ah 
honorable  man,  and  would  not  be  re- 
sorted to  by  the  average  man.  To 
do  so  would  be  at  once  to  besmirch 
the  reputation  of  the  woman  he  in- 
tended to  marry.  He  would  con- 
clusively prove  his  unbelief  in  her 
veracity;  he  would  show  to  others 
that  he  had  no  faith  in  her  chastity, 
and  would  blacken  her  reputation  as 
to  that  in  the  eyes  of  all  to  whom  in- 
quiries were  directed;  and,  if  he 
awaited  the*  birth  of  the  child,  he 
might  bastardize  his  own  offspring, 
and  bring  added  disgrace  to  himself 
and  wife.  No  right-minded  man 
guilty  of  having  wronged  a  woman, 
or  sharing  a  wrong  with  her,  would 
so  act.  He  would  do  as  plaintiff 
did  in  this  case,  marry  her.  That  is 
the  only  honorable  reparation  possi- 
ble,— ^the  only  method  of  legitima- 
tizing the  offspring  which  he  be- 
lieves to  be  his,  and  of  saving  the 
honor  of,  the  woman  he  has  promised 
to  marry.  The  act  of  marriage  in 
such  a  case  .is  not  the  result  of  neg- 
ligent credulity,  but  of  honor- 
able motives  to  repair,  as  far 
as  possible,  wrongs  inflicted  or 
shared  by  him.  Such  conduct  should 
be  encouraged,  to  the  end  that  lesser 
wrongs  be  remedied,  instead  of  be- 
ing followed  by  greater  ones. 

On  the  other  hand,  the  conceal- 
ment by  the  woman  of  the  paternity 
of  her  child  is  a  fault  so  grievous 
that  there  is  no  excuse  or  palliation 
for  it.  By  the  fraud  she  foists  upon 
her  husband  a  spurious  offspring 
which  he  must  acknowledge  as  his, 
knowing  it  not  to  be.  He  must  nur- 
ture and  maintain  it  and  invest  it 
with  all  the  righta  of  legitimate 
children,  including  that  of  inherit- 
ance. Such  a  fraud  is  vital,  and  goes 
to  the  essentials  of  the  marriage  re- 
lation. It  is  true,  as  stat«l  in  Var- 
ney  v.  Vamey,  52  Wis.  120,  38  Am. 
Rep.  726,  8  N.  W.  739,  that  a  man 
may  be  compelled  to  accept  an  un- 
chaste wife,  on  the  ground  that 
there  is  no>  warranty  as  to  health., 
wealth,  temper,  character,  or  previ- 
ous chastity;  but  that  does  not  go 
to  the  extent  of  holding  that  a  hus- 
band must  acc^t  spurious  issue. 
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The  marriasre  contract  implies  that 
the  woman  is  in  present  condition  to 
bear  her  husband  children ;  at  least* 
so  far  as  she  knows.  In  such  a  case 
as  we  have*  she  knows  she  cannot  till 
the  spurious  issue  is  bom.  It  has 
been  held  that  a  spouse  infected  be- 
fore marriage  with  a  venereal  dis- 
ease commits  such  a  fraud  upon  the 
other,  who  is  not  aware  of  it*  as  to 
warrant  an  annulment  of  the  mar- 
riage. C.  V.  G.  168  Wis.  305*  5 
A.L.R.  1013*  148  N.  W.  866.  The 
carrying  and  the  concealment  of  a 
spurious  issue  must  be  considered  at 
least  an  equal  fraud.  The  oppor- 
tunity of  a  designing,  pregnant 
woman  to  choose  her  husband  willy- 
,  nilly  need  only  be  mentioned  to  be 
appreciated,- if  no  relief  4s  to  be  had 
from  conduct  such  as  plaintiff  was 
guilty  of  in  this  case.  If  she  is  suc- 
cessful in  seducing  a  man  whom  she 
desires  to  become  the  putative 
father  of  her  bastard  child,  she  can 
practically  compel  him  to  become 
such* — especially  if  he  .be  endowed 
with  the  instincts  of  true  manhood. 

An  examination  of  some  of  the 
cases  bearing  upon  the  question  for 
determination  will  disclose  in  most 
of  them  material  facts  different 
from  those  before  us.  Thurf,  in  Var- 
ney  v.  Varney,  supra,  the  woman 
had  given  birth  to  a  child  which  was 
dead  before  marriage.  In  Sylvester 
V.  Sylvester,  180  Mich.  512»  147  N. 
W.  464*  the  court  could  not  agree 
upon  the  material  facts ;  but*  what- 
ever they  were  as  to  illicit  inter- 
course between  the  parties  before 
marriage,  there  was  no  question  of 
the  support  of  a  spurious  issue, 
owing  to  the  ■  wife's  miscarriage. 
The  case  of  GArd  v.  Gard*  204  Mich. 
255*  post*  923,  169  N.  W.'908*  has 
settled  the  doctrine  in  that  state  in 
favor  of  fuinulment  under  the  facta 
such  as  in  the  case  at  bar.  In  Bry- 
ant V.  Bryant,  171  N.  C.  746,  L.R.A. 
1916E,  648,  88  S.  £.  147,  defendant 
induced  plaintiff  to  marry  her  by 
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claiming  she  was  pregnant  by  him 
when  she  was  not  pregnant  at  all* 
and  annulment  was  denied.  The 
same  state  of  facts  was  present  in 
Fairchild  v.  Fairchild*  43  N.  J.  Eq. 
477,  11  Atl.  426,  and  the  court  re- 
fused to  annul  the  marriage.  In  Di 
Lorenzo  v.  Di  Lorenzo*  174  N.  Y. 
467,  63  L.RJI.  92*  95  Am.  St.  Rep. 
609*  67  N.  E.  63,  defendant  claimed 
she  had  given  birth  to  a  child  of 
which  plaintiff  was  the  father  dur- 
ing his  absence  from  the  state*  and 
exhibited  to  him  a  child  which  was 
neither  his  nor  hers.  Annulment 
granted.  In  Iowa  a  statute  provided 
that,  if  a  woman  was  pregnant  by 
another  without  the  loiowledge  of 
the  man  she  marries*  he  is  entitled 
to  annulment  of  the  marriage  upon 
discovery  of  the  fact.  Held,  the  fact 
that  he  had  illicit  intercourse  with 
her  before  marriage  did  not  debar 
him  from  the  benefit  of  the  statute. 
Wallace  v.  Wallace*  137  Iowa*  37, 
14  L.R.A.(N.S.)  544,  126  Am.  St. 
Rep.  253,  114  N.  W.  527,  15  Ann. 
Gas.  761.  The  Massachusetts  court 
has  steadfastly  adhered  to  the  ruling 
and  the  ground  thereof  stated  hi 
Foss  V.  Foss,  12  Allen,  26.  See  Cre- 
hore  V.  Grehore,  97  Mass.  330,  93 
Am.  Dec.  98,  and  Safford  v.  Safford, 
224  Mass.  392,  L.R.A.1916F,  526* 
113  N.  E.  181.  For  valuable  notes 
on  this  subject,  see  18  L.R.A.  375* 
and  L.R.A.1916E*  650. 

Judgment  reversed,  and  cause  re- 
manded* with  directions  to  grant  the 
divorce  as  prayed  for  in  the  com- 
plaint. 

Winslow*  Gh.  J.,  and  Kerwin,  J.* 
took  no  part. 

KOTE. 

The  right  to  annulment  of  marriage 
induced  by  false  claim  that  husband 
was  the  cause  of  existing  pregnancy 
is  the  subject  of  the  annotation  fol- 
lowing Gabd  v.  Gabd,  post,  931. 
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V. 

BfARGARET  G.  CARD,  Api>t 

JfMU0«ti  Supremtie  Comt^Deevmber  97,  iOtS, 
(204  Mich.  255, 169  N.  W.  908.) 

Harriaffe  —  annuhnent  —  fraudulent  representations. 

1.  A  man  is  entitled  to  annulment  of  a  marriage  into  which  he  enters 
because  of  the  fraudulent  r^resentations  by  the  woman  that  the  child 
of  which  she  is  pregnant  is  his,  althoufi^  she  had  informed  him  that  she 
had  sustained  illicit  relations  with  another. 

iSee  note  on  this  question  beginning  on  page  9S1.] 


An>Ml  —  coansel  fees  —  allowance. 

2.  A  wife  who  appeals  in  good  faith 
from  a  decree  annulling  her  marriage 
because  procured  by  her  false  repre- 
sestatioBS  of  pregnancy,  when  the 


question  is  an  open  one  in  the  state, 
may  be  allowed  counsel  fees,  although 
the  decree  is  affirmed. 

[See  1  R.  C.  L.  918;  see  notes  in 
4  A.L.R.  926,  9  AX.R.  1222.} 


AfTEAL  by  defendant  from  a  decree  of  the  Circuit  Court  for  Berrien 
County  in  favor  of  plaintiff  in  a  suit  to  annul  a  marriage  alleged  to  have 
t^een  procured  by  fraud.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Gore  ft  Harvey  for  appel- 
lant 

Messrs.  (XHara  ft  CHara,  for  ap- 
pellee: 

There  can  be  no  question  in  this 
state  of  the  power  of  the  oourt  to  de- 
cree an  annulment  of  a  marriage  for 
fraud. 

Harrison  v.  Harrison,  94  Mich.  559. 
34  Am.  St.  Rep.  364,  54  N.  W.  275;  Di 
Lorenzo  v.  Di  Lorenzo,  174  N.  Y.  467, 
63  L.R.A.  92,  95  Am.  St.  Rep.  609,  67 
N.  E.  63. 

Prior  intercourse  is  ni.1  a  bar  to  the 
annulment  of  a  marriage  procured  by 
the  false  representation  of  the  woman 
to  the  man,  that  he  was  responsible 
for  her  pregnant  condition,  when  she 
was,  in  fact,  pregnant  by  another,  he 
having  relied  upon  this  false  repre- 
sentation, and  having  ceased  to  co- 
habit with  her  upon  discovery  of  the 
fraud. 

Sissung  V.  Sissung,  65  Mich.  163,  31 
N.  W.  770;  Lyman  v.  Lyman,  90  Conn. 
399,  L.R.A.1916E,  648,  97  Atl.  312; 
Wallace  v.  Wallace,  137  Iowa,  37,  14 
L.RJ^.(N.S.)  544, 126  Am.  St.  Rep.  253, 
114  N.  W.  527,  15  Ann.  Cas.  761;  Scott 
T.  Shufeldt,  5. Paige.  43;  Di  Lorenzo 
T.  Di  Lorenzo,  supra. 

FeHews,  J.,  delivered  the  opinion 
of  the  court: 

PlaintifF,  a  young  farmer  about 


twenty-nine  years  old,  lives  in  Ber- 
rien county.  Defendant,  a  woman 
thirty-one  years  old,  resided  in  Chi- 
cago prior  to  her  marriage  to  plain- 
tiff. Plaintiff  files  this  bill  to  annul 
the  marriage  between,  the  parties, 
on  the  ground  of  fraud  in  its  pro- 
curement. Defendant  denies  the 
fraud,  and,  claiming  the  benefit  of  a 
cross  bill,  asks  for  a  decree  of 
divorce.  The  prayer  of  plaintiff's 
bill  was  granted,  and  defendant  ap- 
peals. 

Without  detailing  the  testimony, 
it  will  suffice  to  state  that,  from  a 
careful  perusal  of  this  record,  we 
are  convinced  that  the  following 
facts  are  established  beyond  perad- 
venture:  (1)  That  the  parties  were 
married  February  17,  1916;  (2) 
that  they  had  sustained  illicit  rela- 
tions prior  to  marriage;  (8)  that, 
the  day  before  the  marriage,  de- 
fendant came  from  Chicago  to  St. 
Joseph,  in  this  state,  there  met 
plaintiff  by  appointment,  and  there 
falsely  represented  that  she  was 
pregnant  by  plaintiff,  which  repre- 
sentation was  believed  by  plaintiff. 
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who  married  her  to,  so  far  as  possi- 
ble, repair  his  wrong;  (4)  that  de- 
fendant was  delivered  of  a  full-term 
child  March  6,  1916  ;  (5)  that  s^id 
child  was  not  begotten  by  plaintiff, 
but  was  the  child  of  another  man, 
who  was  in  the  Philippines  at  the 
time  defendant  charged  plaintiff 
with  its  paternity,  and  that  defend- 
ant well  knew  this  to  be  true;  (6) 
that  upon  learning  that  the  child 
was  a  full-term  c))ild,  and' could  not 
be  his,  plaintiif  repudiated  defend- 
ant and  the  spurious  offspring,  and 
has  not  since  lived  or  cohabited  with 
her. 

We  therefore  have  before  us  for 
solution  the  question  of  whether  a 
bill  will  lie  to  annul  a  marriage  pro- 
cured by  the  false  representation  of 
the  wife  before  marriage  that  she  is 
pregnant  by  the  man  she  marries, 
which  misrepresentation  is  known 
by  her  to  be  untrue,  but  is  believed 
by  the  husband,  and  the  marriage 
relation  is  contracted  in  such  belief, 
the  parties  -theretofore  having  sus- 
tained illicit  relations,  when  it  is 
established  beyond  question,  as  mat- 
ter of  fact,  that  the  child  was  be- 
gotten by  a  stranger.  In  Sissung  v. 
Sisaung,  65  Mich.  168,  31  N.  W.  770, 
this  court,  hf  an  equal  division,  sus- 
tained such  a  bill.  Sylvester  v.  Syl- 
vester, 180  Mich.  512,  147  N.  W. 
454,  was  also  affirmed  by  an  equally 
divided  court;  the  court  was  not  in 
accord  upon  the  facts  in  that  case. 
The  precise  problem  before  us  must 
therefore  be  regarded  as  one  not 
heretofore  solved  by  this  court.  It 
has  arisen  in  other  jurisdictions, 
And  a  want  of  harmony  in  these  de- 
cisions, directly  and  by  analogy 
applicable,  is  at  once  apparent  to  one 
who  examines  the  cases. 

In  the  early  case  of  Reynolds  v. 
Reynolds,  3  Allen,  605,  a  case  similar 
in  principle  to  Harrison  v.  Harrison, 
94  Mich.  659. 34  Am.  St.  Rep.  364, 54 
N.  W.  275,  the  libellant  was  induced 
to  enter  the  marriage  upon  the  rep- 
resentation that  the  woman  was  a 
chaste  and  virtuous  woman,  when, 
as  matter  «f  fact,  she  was  pregnant 
of  anof^etr.  He  had  bad  no  illicit  re- 
lations with  her.   The  court,  upon 


that  state  of  facts,  speaking  through 
Chief  Justice  Bigelow,  said: 

"As  has  been  already  stated,  one 
of  the  leading  and  most  important 
objects  of  the  institution  of  mar- 
riage under  our  laws  is  the  procrea^ 
tion  of  children,  who  shall  with  cer- 
tainty be  known  by  their  parents  as 
the  pure  offspring  of  their  union. 
A  husband  has  a  right  ta  require 
that  his  wife  shall  not  bear  to  his 
bed  aliens  to  his  blood  and  line&ge. 
This  is  implied  in  the  very  nature  of 
the  contract  of  marriage.  .  .  . 

"A  man,  therefore,  who  has  con- 
tracted a  marriage  with  a  woman 
under  siicfa  circumstances,  if  he 
could  not  obtain  a  divorce  on  the 
ground  of  fraud,  would  be  subjected 
to  the  painful  alternative  of  disown- 
ing the  child,  and  thereby  publishing 
to  the  world  the  shame  of  her  who 
was  still  to  remain  his  .^pfe^or  suffer 
the  presumption  of  legitimacy  to 
stand,  and  admit  the  child  of  another 
to  share  in  his  bounty  and  receive 
support  in  like  manner  as  his  own 
legitimate  children.  There  is  no 
sound  rule  of  law  or  consideration  of 
policy  which  requires  that  a  mar- 
riage procured  by  false  statements 
or  representations,  and  attended 
with  such  results  upon  an  innoc^t 
party,  should  be  held  valid  and  bind- 
ing on  him." 

The  court,  however,  did  'not  have 
before  it  the  precise  question  here 
involved,  viz.,  what  rule  should  be 
applied  iS  the  relations  of  the  ptuties 
had  been  illicit  prior  to  the  marriage, 
and  expressly  reserved  that  ques- 
tion. In  Foss  V.  Foss,  12  Allen,  26, 
however,  that  question  arose.  This 
case  is  quite  frequently  cited  as  au- 
thority for  denying  relief,  and  is  a 
leading  case  upon  the  subject.  An 
examination  of  this  case  leads  to  the 
conclusion  that  the  court  was  im- 
pressed that,  under  the  circum- 
stances, the  libellant  was  not  as  vi^- 
lant  as  he  should  have  been  in  ascer- 
taining before  marriage  whether  her 
representations  were  true.  It  is 
said :  *'He  took  no  steps  to  ascertain 
the  truth  of  her  statements  concern- 
ing the  paternity  of  the  chiUl  but, 
relying  solely  on  her  astsuranc^  on 
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that  snbject^he  entered  into  the  con- 
tract of  marriasre.  It  seems  to  us 
that,  on  these  facts,  he  was  sruilty  of 
blind  credulity^  from  the  conse- 
quences of  which  the  law  will  not  re- 
lieve him.  His  knowledge  of  the  re- 
spondent's unchastity,  and  of  her  ac- 
tual pregnaiiey,  was  sufficient  to  put 
a  reasonable  man  on  his  inquiry." 

It  was  followed  in  Crehore  v.  Cre- 
hore,  97  Mass.  380»  93  Am.  Dec.  98, 
the  opinion  in  which  case,  in  full,  is 
as  follows:  'The  facts  show  that 
the  libellant  had  full  knowledge  that 
the  libellee  was  unchaste  before  he 
entered  into  the  marriage  contract, 
and  was  thereby  put  on  his  guard,  so 
that  he  cannot  allege  that  he  was  in- 
duced to  contract  the  marriage  by 
such  fraud  and  deceit  on  the  part  of 
the  libellee  as  will  enable  him  to 
avoid  the  contract,"  and  Foss  v.  Foss 
is  cited  as  authority  for  the  holding. 

In  the  late  case  of  Safford  v.  Sal- 
ford.  224  Mass.  392,  L.R.A.1916F, 
626, 113  N.  E.  181,  the  same  question 
again  arose,  and  again,  upon  the  au- 
thority of  Foss  V.  Foss,  the  relief 
was  denied,  the  court,  among  other 
things,  saying:  "In  view  of  the  un- 
disputed facts,  as  disclosed  by  the 
record,  it  seems  plain  that  he  is  not 
entitled  to  a  decree  declaring  the 
marriage  void  in  the  absence  of  evi- 
dence to  show  that  he  made  any  in- 
quiry or  investigation  to  ascertain 
the  truth  of  her  statement  that  lie 
was  the  father  of  the  child." 

These  holdings  of  the  Massachu- 
setts court  are  not  as  persuasive  to 
ua  as  the  holdings  of  that  court 
OBiiaUy  are,  due  to  the  fact  that  this 
court  has  repeatedly  held,  in  cases 
involving  fraud,  that  it  does  not  lie 
with  one  charged  with  fraud,  who 
assumes  to  have  knowledge  of  a  sub-' 
ject  df  which  another  may  well  be 
ignorant,  to  claim  that  such  other 
should  have  used  greater  diligence  to 
discover  the  fraud, — should  have 
been  more  vigilant,  less  credulous. 
Eaton  v.  Winnie,  20  Mich.  156, 4  Am. 
Rep.  377;  South  v.  McDonald,  139 
Mich.  225,  102  N.  W.  738;  Yanelli  v. 
Littlejohn,  172  Mich.  91,  137  N.  W. 
723;  Lewis  v.  Jacobs,  153  Mich.  664, 
117  N.  W.  825;  Smith  v.  Werkheiser, 
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152  Mich.  177, 15  L.R.A.(N.S.)  1092, 
126  Am.  St.  Rep.  406, 115  N.  W.  964 ; 
John  Schweyer  &  Co.  v.  Mellon,  196 
Mich.  590,  162  N.  W.  1006;  Johnson 
V.  Campbell,  199  Mich.  186,  165  N. 
W.  823. 

In  Carris  v.  Carris,  24  N.  J.  Eq. 
516,  the  New  Jersey  court  had  be- 
fore it  a  case  upon  the  facts  similar 
to  Reynolds  v.  Reynolds,  supra,  and 
it  was  disposed  of  in  the  same  man- 
ner, the  court  saying:  "The  fraud 
charged  in  .this  case  is  extraordi- 
nary, peculiar,  and  of  the  most  fla- 
grant character,  entering  into  the 
very  ess^ce  of  the  contract,  and,  if 
allowed  to  succeed,  either  compelling 
the  husband  to  disown  the  child  for 
his  own  protection,  or  imposing  upon 
him  the  necessity  of  recognizing  and 
maintaining  the  fruit  of  his  wife's 
defilement  by  another,  and  having  it 
];»rtake  of  his  inheritance.  In 
either  event,  shame  and  entire  alien- 
ation are  the  inevitable  conse- 
quences. Surely,  there  can  be  no 
good  policy  in  such  action  as  "will 
either  compel  parties  to  live  to- 
gether under  these  circumstances, 
having  only  the  shadow  of  marriage, 
or  compel  them,  as  would  be  more 
likely,  to  live  totally  separated,  a 
continual  annoyance  to  each  other, ' 
and  a  source  of  the  greatest  unhap- 
piness.  If  the  contract  is  repudiated 
as  soon  as  the  fraud  is  discovered, 
so  that  there  is  no  acquiescence  in  it, 
good  morals  and  the  protection  of 
the  integrity  of  the  marriage  rela- 
tion require  that  an  innocent  man 
should  be  relieved  from  so  great  a 
fraud." 

In  Seilheimer  v.  Seilheimer,  40  N. 
J.  Eq.  412,  2  AU.  376,  and  Fairchild 
v.  Fairchild,  43  N.  J.  Eq.  473. 11  Atl. 
426,  that  court  had  before  it  the 
question  here  involved..  In  both 
cases  the  parties  had  sustained 
illicit  relations  before  marriage,  and 
in  both  cases  the  woman  had  reprei- 
sented  that  she  was  pregnant  by  the 
man  induced  to  marry  her  when  in 
fact  she  was  pregnant  by  another. 
In  both  cases  the  relief  was  denied. 
Both  cases  seem  to  go  upon  the 
theory  that  the  parties  were  in  pari 
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delicto  and  must  abide  the  oonae- 
quences. 

The  forceful  language  of  Mr.  Jus- 
tice Field,  then  a  member  of  the 
supreme  court  of  California,  and 
later  justice  of  the  Supreme  Court 
of  the  United  States,  in  the  case  of 
Baker  v.  Baker,  13  Cal.  87,  may  well 
be  considered.  He  said :  "A 
woman,  to  be  marriageable,  must,  at 
the  time,  be  able  to  bear  children  to 
her  husband,  and  a  representation 
to  this  effect  is  implied  in  the  very 
nature  of  the  contract.  A  woman 
who  has  been  pregnant  over  four 
months  by  a  stranger  is  not  at  the 
time  in  a  condition  to  bear  children 
to  her  husband,  and  the  representa- 
tion in  this  instance  was  false  and 
fraudulent.  The  second  purpose  of 
matrimony  is  the  promotion  of  the 
happiness  of  the  parties  by  the  so- 
ciety of  each  other ;  and  to  its  exist- 
ence, with  a  man  of  honor,  the 
purity  of  the  wife  is  essential.  Its 
absence  under  such  circumstances  as 
necessarily  to  attract  attention  must 
not  only  tend  directly  to  the  destruc- 
tion of  his  happiness,  but  to  entail 
humiliation  and  degradation  upon 
himself  and  family.  We  can  con- 
ceive no  torture  more  terrible  to  a 
right-minded  and  upright  man  than 
a  union  with  a  woman  whose  person 
has  been  defiled  by  a  stranger,  and 
the  living  witness  of  whose  defile- 
ment he  is  iegally  compelled  to 
recognize  as  his  own  offspring,  as 
the  bearer  of  his  name,  and  the  heir 
of  his  estate;  and  that,  too,  with  the 
silent,  if  not  expressed,  contempt  of 
the  community." 

Later,  however,  the  supreme 
court  of  California  in  Franke  v. 
Franke  had  before  it  a  case  where 
illicit  relations  had  been  indulged  in 
prior  to  the  marriage.  The  wife  was 
pregnant  of  another  at  the  time  of 
the  marriage.  The  opinion  is  not  re- 
ported in  the  official  reports  of  the 
court  (see  96  Cal.  xvii.),  but  ia  found 
in  18  L.R.A.  376,  8  Cal.  Unrep.  656, 
31  Pac.  671.  An  examination  of  the 
opinitm  discloses  that  the  husband 
was  a  man  of  forty  years,  father  of 
five  children  by  a  former  wife,  who 
okiimed  he  was  seduced  by  a  aeven- 
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teen-year-o]d  girl,  daughter  of  a 

neighbor,  and  who  married  the  girl 
to  avoid  a  lawsuit,  and  rather  than 
"give  money  away,"  and  with  the 
further  assurance  from  the  attorney 
of  the  girl  that,  if  the  birth  of  the 
child  did  not  correspond  with  "plain- 
tiff's reckoning,"  he  would  get  him 
free  "without  a  cent."  Under  these 
facts  the  relief  was  denied. 

Let  us  now  turn  to  the  North  Car- 
olina cases.  The  case  of  Scroggins 
V.  Scroggins,  14  N.  C.  (3  Dev.  L.) 
535,  is  a  much-cited  case.  It  was 
written  in  1832,  when  that  court 
was  made  up  of  Henderson,  Rufiin, 
and  Daniel,  and  the  great  learning 
of  these  eminent  jurists  entitie  it  to 
more  than  ordinary  consideration. 
In  that  case  the  child  bom  to  the 
woman  was  a  mulatto,  and  could  not 
have  been  begotten  by  the  husband; 
the  birth  occurred  about  five  months 
after  the  marriage;  the  relief  was 
denied.  But  the  force  of  the  opinion 
is  minimized,  if  not  entirely  nega- 
tived, by  the  case  which  follows  it  in 
the  same  volume,  that  of  Barden  v. 
Barden,  14  N.  C.  (3  Dev.  L.)  548, 
decided  at  the  same  term.  In  that 
case  the  man  was  induced  to  marry 
a  woman,  with  whom  he  had  been 
intimate,  upon  the  representation 
that  a  child  she  had  was  his.  The 
child  was  the  offspring  of  a  negro, 
and  the  relief  was  granted.  By  way 
of .  explanation  it  was  said  that  the 
case  was  a  concession  to  the  "deep- 
rooted  prejudices"  of  the  commu- 
nity on  the  subject.  It  may  be  well 
to  understand  the  legislative  policy 
of  that  state  upon  the  subject  of 
marriage  and  divorce  at  the  time  the 
Scroggins  Case  was  written.  An 
examination  of  the  l^jslation  of 
the  -state  indicates  a  strong  inclina^ 
tion  to  regard  the  marriage  relation 
as  indissoluble.  The  Act  of  1827, 
before  the  court  in  ^e  Scroggins 
Case,  contained  some  general  lan- 
guage considered  fully  by  Mr.  Jus- 
tice Rufiin,  but  specifically  enumer- 
ated but  two  groands>of  divorce,  be- 
ing the  same  grounds  found  in  the 
Act  of  1814,  viz. :  <1)  Impotency  at 
the  time  of  the  marriage-  and  still 
continuing,  and  <2>  separation  by 
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one  party  from  the  other  and  tiving 
in  state  of  adultery.  That  the  legis- 
lative policy  was  deliberate  and  fixed 
is  evidenced  by  the  further  fact 
that,  although  the  court  called  at- 
tention of  the  legislature  to  the  con- 
struction put  upon  the  added  general 
words  of  the  Act  of  1827,  no  change 
was  made  for  nearly  half  a  century, 
and  it  was  not  until  1871  that 
adultery,  unless  amounting  to  lewd 
and  lascivious  cohabitation,  was 
made  grounds  of  divorce.  That  the 
courts  followed  the  legislative  policy 
is  evidenced  by  the  case  of  Moss  v. 
Moss,  24  N.  C.  iZ  Ired.  L.)  66,  where 
the  court  declined  to  dissohre  the 
nuirriage,  even  though  the  wife  was 
living  in  open  adultery  with  an- 
other; the  court  basing  its  decision 
on  the  ground  that  the  husband  had, 
without  cause,  driven  the  wife  from 
his  home  without  providing  for  her 
support,  and  had  thereby  submitted 
her  to  the  temptations  to  which  her 
weakness  and  necessities  exposed 
her.  Indeed,  in  the  Scroggins  Oase 
it  dearly  appears  that  Uie  court 
viewed  the  rules  of  the  ecclesiastical 
law  as  preferable  to  the  common 
law,  as  it  was  expressly  stated  that 
"there  is  no  member  of  the  court 
who  is  not  strongly  impressed  with 
the  conviction  that  divorces  oufi^t  in 
no  case  to  be  allowed  but  in  that  al- 
ready mentioned  [impotency]  and 
near  consanguinity."  It  was  in  this 
atmosphere  that  Scroggins  v.  Scrog* 
gins  was  written.  The  North  Car- 
olina court  has  followed  it,  bat  not 
without  dissent.  See  Long  y.  Long, 
77  N.  C.  304, 24  Am.  R^.  449;  Bry- 
ant T.  Bryant,  171  N.  C.  746,  L.RJI. 
1916E,  648,  88  S.  E.  147.  Whether 
the  legislative  policy  of  that  state  is 
better  than  the  legislative  policy  of 
this  state  is  a  question  upon  which 
publicists  may  differ,  but  it  is  not  a 
question  for  our  solution. 

In  Scott  v.  Shufeldt,  5  Paige,  43. 
the  marriage  was  procured  on  tlie 
representation  that  the  child  was 
the  child  of  the  husband.  Both  the 
husband  and  wife  were  white.  The 
child  was  a  mulatto,  and  could  not 
have  been  begotten  by  the  husband. 
It  was  held  that,  if  the  husband 
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married  in  the  belief  that  the  child 
was  his,  the  marriage  should  be  an- 
nulled on  the  grounds  of  frau^. 

Three  courts  of  last  resort  have 
recently  spoken  on  this  subject  with 
definiteness  and  precision,  upon 
facts  substantially  on  all  fours  with 
the  instant  case.  Lyman  v.  Lyman, 
90  Conn.  399,  L.RJV.1916E,  643,  97, 
Atl.  312;  Di  Lorenzo  v.  Di  Lorenzo, 
174  N.  y.  467,  63  L.R.A.  92,  95  Am. 
St.  Rep.  609,  67  N.  E.  63;  Wallace  v. 
Wallace,  137  Iowa,  37,  14  L.R.A. 
<N.S.)  544,  126  Am.  St.  Rep.  253, 
114  N.  W.  527,  15  Ann.  Cas.  761. 
In  two  of  these  cases  the  opinion  by 
Mr.  Justice  Morse,  concurred  in  hy 
Mr.  Justice  Campbell  in  Sissung  v. 
Sissung,  66  Mich.  168,  31  N.  W.  770, 
is  expressly  approved.  In  Lyman  v, 
Lyman,  supra,  the  court,  after  quot- 
ing from  that  opinion,  says : 

"We  can  conceive  of  few  graver 
frauds  than  this,  nor  one  which,  if 
successful,  is  attended  with  more 
BeriouB  results;  and  we  can  see  no 
good  reason  why,  if  the  essentials  of 
a  fraud,  as  respects  the  representa- 
tions by  the  one  party,  and  the  rea- 
sonable reliance  thereon  and  action 
induced  thereby  by  the  other,  are 
present,  the  one  thus  defrauded 
should  be  compelled  to  endure  in  si- 
lence the  situation  which  has  thus 
been  brought  upon  him,  with  all  the 
consequences  that  it  entails,  and  all 
by  reason  of  his  efforts  to  play  the 
manly  part  and  repair  his  supposed 
wrong  to  the  best  of  his  ability. 
That  seems  to  us  to  be  imposing  a 
grievous  punishm^ent  for  a  purely 
laudable  action.  The  punishment 
attaches  to  the  marriage,  and  not  to 
the  earlier  impropriety,  and  subjects 
a  man  to  penalties  for  an  act  which 
had  in  it  no  semblance  of  wrong- 
doing, either  legal  or  moral. 

"In  view  of  the  new*  trial  which 
must  be  ordered  and  the  prominence 
which  has  been  given  to  the  opinion 
in  Foss  V.  Fobs,  12  Allen,  26,  and  to 
the  subordinate  propositions  it  ad- 
vances, we  ought  to  add  that  we  are 
unable  to  agree  with  that  case  in  all 
of  its  subordinate  propositions,  or 
with  its  ultimate  conclusion  as  to  the 
duty,  in  the  matter  of  independent 
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and  searching  investigation,  of  a 
man  U\  the  position  that  Foss  and 
this  j)laintiif  found  themselves  when 
the  partners  in  their  illicit  relations 
made  to  them  the  representations 
they  did  as  to  their  pregnancy  and 
the  pateniity  of  their  children  be- 
fore being  justified  in  accepting 
those  representations  as  true  and 
acting  upon  them." 

In  Di  Lorenzo  v.  Di  Lorenzo. 
174  N.  Y.  467,  63  L.R.A.  92,  95 
Am.  St.  Rep.  609,  67  N.  E.  63, 
the  facts  do  not  as  fully  appear  as 
they  do  in  the  report  of  the  case 
in  the  appellate  division  (see  71 
App.  Div.  509,  75  N.  Y.  Supp.  878). 
From  the  facts  it  appears  that 
defendant's  equities  were  much 
greater  than  in  the  instant  case.  In 
the  unanimous  opinion  of  {he  court 
of  appeals  it  was  said :  "In  this  case 
the  representation  of  the  defendant 
was  as  to  a  fact,  except  for  the  truth 
of  which  the  necessary  consent  of 
the  plaintiff  would  not  have  been  ob- 
tained to  the  marriage.  It  was  de- 
signed to  create  a  state  of  mind  in 
the  plaintiff  the  operation  of  which 
would  be  to  yield  a  consent  to  marry 
the  defendant,  in  the  belief  that  he 
was  rectifying  a  great  wrong.  The 
minds  of  the  parties  did  not  meet 
upon  a  common  basis  of  operation, 
l^e  artifice  was  such  as  to  deceive  a 
reasonably  prudent  person,  and  to 
appeal  to  his  sense  of  honor  and  of 
duty.  The  plaintiff  had  a  right,  to 
rely  upon  the  defendant's  statement 
of  a  fact  the  truth  of  which  was 
known  to  her  and  unknown  to  him, 
and  he  was  under  no  obligation  to 
verify  a  statement  to  the  truth  of 
which  she  had  pledged  herself.  It 
was  a  gross  fraud,  and,  upon  reason 
as  upon  authority,  I  think  it  af- 
forded a  sufiicient  ground  for  a  de- 
cree annulling  the  marriage  con- 
tract. The  jurisdiction  of  a  court  of 
equity  to  annul  a  marriage  for  fraud 
in  obtaining  it  was  eariy  asserted  in 
this  state  by  the  court  of  chancery, 
at  a  time  when  the  limited  powers  of 
courts  of  law  were  inadequate  for 
the  purpose.  This  jurisdiction  was 
expressly  rested  upon  the  general 
power  to  vacate  contracts  in  all 
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cases  where  they  had  been  iwocuved 
by  fraud.  From  this  general  juris- 
diction pf  equity  a  contract  of  mar- 
riage was  not  regarded  as  being  ex- 
cepted when  the  assent  to  it  was  the 
result  of  artifice  or  of  gross  fraud." 

In  the  case  of  Wallace  v.  Wallace, 
supra,  the  supreme  court  of  Iowa, 
speaking  through  Chief  Justice 
UUld,  and  considering  the  claim  that 
prior  relations  barred  the  relief, 
said :  "'But  this  would  leave  the  un- 
sophisticated and  unwary  without 
protection,  ^nd  condemn  him  who, 
with  the  best  of  motives,  undertakes 
reparation  for  his  supposed  victim, 
and  compel  him  to  si^er  the  con- 
sequences and  burden  of  her  decep- 
tion. If  the  proof  be  of  that  charac- 
ter exacted  in  such  cases,  there  can 
be  no  objection  on  grounds  of  public 
policy  to  granting  a  dptree  of  di- 
vorce whenever  it  is  made  to  appear 
that  the  wife,  at  the  time  of  her 
marriage,  was  pregnant  by  another 
than  her  husband,  of  which  fact  he 
was  unaware.  As  said  by  Morse,  J., 
in  the  Michigan  case:  'The  essence 
of  the  marriage  contract  is  wanting 
when  the  Woman,  at  the  time  of  its 
consummation,  is  bearing  in  her 
womb  knowingly  the  fruit  of  her 
illicit  intercourse  with  a  stranger; 
and  the  result  is  the  same  whether 
the  husband  is  ignorant  of  her 
pregnancy,  and  believes  her  chaste, 
or  is  cognizant  of  her  condition,  bat 
has  been  led  to  believe  tiie  child  is 
his.'  " 

The  court  then  considers  the  rule 
permitting  proof  as  to  illegitimacy 
of  children  bom  in  lawful  wedlock, — 
a  rule  this  court  has  recognized,  at 
the  same  time  holding  that  the 
proof  must  be  convincing  (People  v. 
Case,  171  Mich.  282,  137  N.  W.  65), 
— and  continues:  "Inquiry  is  per- 
mitted into  the  parentage  of  chil- 
dren bom  in  wedlock,  and  inquiries 
into  the  paternity  of  a  child  begot- 
t^  prior  thereto  can  be  fraught 
with  no  greater  danger  to  the  par- 
ties interested,  to  society,  or  the 
state.  On  the  contrary,  it  may  oper- 
ate to  shield  the  confiding,  who, 
though  guilty  of  moral  wnmg,  has 
not  violated  the  law,  and  has  aeted- 
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with  tiie  best  of  motives  in  entering   hence  that 

into  the  marital  relation,  induced  by 

deception  and  fraud.    Because  of 

this  he  ouffht  not  to  be  condemned 

to  consort  mth  her  whose  dupe  and 

victim  he  is  proved  to  be  daring 

life,  and  to  bear  the  burden  of  sup- 

portinsr  her  spurious  offspring." 

We  have  considered  the  decisions 
of  the  various  states  to  which  our 
attention  has  been  challenged  in  the 
briefs,  together  with  such  as  our 
time  for  independent  research  would 
permit,  where  the  question  has  been 
presented  with  any  degree  of  fre- 
quency or  considered  at  length. 
Many  other  cases,  bearing  either  di- 
rectly or  indirectly  on  the  subject, 
have  also  been  examined,  among 
them  being  Morris  v.  Morris,  Wright 
(Ohio)  630;  Hoffman  v.  Hoffman,  30 
Pa.  417;  Todd  v.  Todd,  149  Pa.  60, 
17  LJt.A.  820,  24  Atl.  128;  AUen's 
Appeal,  99  Pa.  196, 44  Am.  Kep.  101 ; 
Rltter  V.  Bitter,  5  Blackf .  81 ;  Steele 
v.  Steele,  96  Ky.  382,  29  S.  W.  17. 

We  are  persuaded  that  we  should 
adopt  the  doctrine  advanced  by  Jus- 
tices Morse  and  Campbell  in  Sissung 
V.  Sissung,  supra,  and  the  three  re- 
cent cases  heretofore  adverted  to, 
Tliat  this  plaintiff  has  been  de- 
frauded, deceived,  and  tricked  into 
this  nlarriage  we  entertain  no  doubt. 
It  is  intolerable  to  believe  that  he 
should  be  compelled  to  continue 
through  life  as  the  husband  of  de- 
fendant, caring  for,  as  his  own',  this 
bastard  child  of  another,  with  its 
constant  reminder  of  his  wife's  per- 
fidy before  marriage,  because,  In  at- 
tempting to  right  a  supposed  wrong, 
he  entered  into  the  contract  of  mar- 
riage. That  a  man  may  have  a  true 
parental  affection  for  the  child  that 
sprang  from  his  own  loins,  even 
though  conceived  before  marriage, 
is  natural ;  but  that  he  should  have 
such  affection  for  one  that  sprang 
from  the  loins  of  another  man,  and 
was  foisted  upon  him  by  a  designing 
woman,  is  unbelievable.  It  has  been 
said  in  many  of  the  cases  cited  that 
one  of  -the  great  purposes  of  mar- 
riage is  procreation.  It  is-  evfd^t 
that  a  wife  pregnant  by  another  can- 
not carry  out  that  purpose,  and 
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purpose '  of  marriage 
must  fail.  All  true,  but  there  are 
other  purposes  of  marriage  beyond 
the  perpetration  of  the  species. 
One  of  the  purposes  is  the  mainte- 
nance of  the  sacred  institution 
called  home.  It  has  been  said  that 
there  are  three  parties  to  the  con- 
tract of  marriage, — the  two  con- 
tracting parties  and  the  public.  Can 
it  be  that  a  wise  public  policy  re- 
quires, in  the  name  of  home,  the 
maintenance  by  the  husband  of  an 
establishment  presided  over  by  one 
who  has  deceived  him  as  to  the 
paternity  of  the  little  one  who  daily 
sits  at  his  board,  who  bears  his 
name,  who  will,  in  the  absence  of 
testamentary  disposition,  inherit  his 
property, — ^the  offspring  of  another, 
a  stranger  to  his  blood?  Most  as- 
suredly not.  We  do  not  palliate 
plaintiff^s  infraction  of  the  moral 
code.  Society  will  visit  its  penalties 
upon  him.  We  are  not  the  keepers 
of  his  conscience  or  the  censors  of 
his  morals.  We  can  only  administer 
the  law,  imposing  penalties  only  that 
are  imposed  by  the  law,  granting  re- 
lief only  as  the  law  affords  relief. 
Under  the  law  this  _  . 
plaintiff  is  entitled  S'Zfi^S^ 
to  be  relieved  from  ^JfSJS"* 
this  contract  of 
marriage,  procured  by  fraud,  and  a 
fraud  well  calculated  to  deceive  un- 
der ^1  the  facts  in  the  case,  and 
which  did  deceive  the  plaintiff,  and 
caused  him  to  do  the  only  thing  an 
honorable  man  could  do  after  his 
transgression  of  the  moral  code, 
with  its  supposed  result. 

We  do  not  overlook  the  claim 
most  earnestly  pressed  by  defend- 
ant's counsel  at  the  argument  and 
in  the  brief,  that,  during  the  ac- 
quaintance of  the  parties,  defendant 
informed  plaintiff  that  she  had  had 
intercourse  with  another.  It  is 
urged  that  this  should  have 
prompted  more  vigilance  on  the  part 
of  plaintiff.  We  have  already  called 
attention  to  the  holdings  of  this 
court  upon  this  subject,  and  certain 
facts  to  which  we  shall  presently  re- 
fer- will  demonstrate  that  the  cir- 
comBtances  would  readily  prompt  a 
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reasonably  prudent  man  to  believe 
defendant's  claim  as  to  the  paternity 
of  the  child.  If  plaintiff  was  seek- 
ing annulment  of  the  marriage  on 
the  sole  grounds  of  want  of  chastity 
of  his  wife,  he  could  not  success- 
fully assert  he  had  been  defrauded 
if  he  had  knowledge  on  the  subject 
before  the  marriage.  Nor,  under 
the  authorities,  could  he  assert  her 
want  of  chastity  as  grounds  for  an- 
nulment, where  he  himself  had  been 
a  party  to  her  unchaste  conduct. 
The  gist  of  the  action  here,  the  right 
to  relief,  is  based  upon  the  ground 
that  she  has  falsely  represented  her* 
self  to  be  pregnant  by  plaintiff, 
when,  as  matter  of  fact,  she  was 
pregnant  by  another.  As  was  said 
by  the  supreme  court  of  Texas  in 
McCulIoch  V.  McCulloch,  69  Tex.  682, 
5Am.  St.  Rep.  96,7S.  W.  593:  "It 
is  settled  law  that  the  husband  can- 
not have  the  marriage  annulled  be> 
cause  the  wife  was  with  child  by 
him  at  the  date  of  the  marriage.  If 
a  condition  of  pregnancy  at  that 
time  is,  under  any  circumstances,  an 
impediment  to  marriage,  it  must  be 
because  it  will  impose  upon  the  hus- 
band a  spurious  offspring." 

The  plaintiff  might  have  been 
willing  to  protect  the  woman  with 
whom  he  had  been  intimate,  and 
who  he  supposed  was  pregnant  by 
him,  even  though  she  had  been  un- 
chaste before  he  ever  saw  her;  but, 
at  the  same  time,  no  right-thinking 
man  would  be  willing  to  take  as  wife 
a  woman  pregnant  by  another. 

Nor  do  we  overlook  defendant's 
claim,  made  in  her  testimony,  that 
plaintiff  -had  agreed  to  marry  her, 
and  that  the  marriage  took  place 
pursuant  to  that  agreement,  rather 
than  as  a  result  of  fraudulent  state- 
ments. While  she  testifies  that  ha 
spoke  to  her  of  love  and  "all  that 
stuff,"  and  it  is  admitted  that  he  ad- 
dressed her  in  his  letters  as  "My 
dear  Margaret,"  it  is  a  significant 
fact  that  none  of  the  letters  passing 
between  them  were  preserved  by 
either  party.  Their  correspondence 
seems  to  have  been  somewhat  desul- 
tory, their  meetings  and  illicit  rela- 
tions infrequent,  until  the  occasion 
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when  defendant  claims  the  child  was 
begotten,  and  which  must  have  been 
some  time  after- she  became  preg- 
nant, if  the  child  was  a  full-term 
child,  as  testified  to  by  the  physi- 
cians, and  as  we  believe  it  was.  On 
July  17,  1915,  defendant  came  over 
from  Chicago.  She  telephoned 
plaintiff,  and  he  came  down  and  met 
her  at  the  hotel.  It  is  admitted  fay 
both  that  they  sustained  illicit  rela- 
tions that  evening.  Shortly  there- 
after they  went  on  a  camping  trip 
together  at  Stevensville,  near  the 
lake.  Here  they  lived  together  in 
a  tent  for  about  a  week,  without 
chaperon,  and  apparently  without 
restraint.  Defendant  was  then 
pregnant  by  another  man.  She  re- 
turned to  Chicago,  and  there  is  no 
testimony  from  her  or  anyone  else 
that  she  ever  claimed  plaintiff  was 
the  father  of  her  child  until  the  oc- 
casion of  her  trip  to  St.  Joseph,  the 
following  February,  which  was 
about  three  weeks  before  her  con- 
finement. In  view  of  the  relations 
of  the  parties  during  the  previous 
summer,  it  is  not  to  be  wondered 
that  plaintiff  accepted  at  par  defend- 
ant's claim  that  he  was  the  father  of 
her  unborn  child,  and  married  her 
the  following  day,  to,  so  far  as  pos- 
sible, right  the  wrong  he  supposed 
he  had  inflicted  upon  defendant,  and 
to  give  his  name  to  the  child  he  sup- 
posed to  be  his.  We  are  satisfied 
that  there  was  no  promise  of  mar- 
riage, no  thought  of  marriage,  be- 
tween them  until  this  February 
meeting.  Defendant's  claim  in  this 
regard  does  not  ring  true.  ■ 

It  follows  frtHn  what  we  have  said 
that  the  decree  of  the  court  below 
must  be  affirmed.   The  appeal  has 
been  prosecuted  in  the  utmost  of 
good  faith.   The  question  was  an 
open  one  in  this  state.  Dtfendant 
had   the  right  to 
take  the  judgment  mmmi 
of  this  court  upon 
it  An  allowance  of  $200  for  her  at- 
torney's fees  will  be  made.  Frith  v. 
Fntb,  18  Ga.  27S,  63  Am.  Dec.  289. 
The  calendar  entries  in  the  record 
indicate  that  the  cost  of  transcrqit 
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and  printing  the  record  has  already  brought  up  on  the  settlement  of  the 
been  provided  for.  If  not,  it  may  be  decree. 


ANNOTATION. 

Right  to  annulnwmt  of  nutfriago  widacgd  by  false  cImui  diat  kmbancl  wm 

canH  of  czitlhig  pi^;iiancy. 


There  ate  few  decisions  wfaicb  are 
so  contrary  to  public  policy  as  those 
which  have  denied  reli^  in  this  class 
of  cases.  The  facts  of  a  particular 
case  may  make  denial  of  relief  just, 
but,  as  a  rule,  the  perpetration  of  such 
a  fraud  as  this  should  be  followed  by 
divorce  or  annulment  of  marriage, 
whichever  remedy  is  provided  by  the 
local  practice.  There  is  an  occasional 
exception  to  the  rule  that  all  women 
are  chaste,  and  when  such  an  occep-  * 
tion  occurs,  and  a  too  free  manner  of 
life  has  resulted  in  pregnancy,  no  rule 
could  be  devised  more  beneficial  to 
one  suffering  from  the  error  of  her 
ways  than  that  which  denies  relief  to 
one  whom  she  succeeds  in  defrauding 
into  marriage  with  her.  It  is  not  al- 
ways impossible  to  find  a  man  of  de- 
sirable fortune,  family,  or  industry, 
who  may  be  seduced  by  proper  arts 
and  inducements  into  criminal  rela- 
tions with  a  fairly  attractive  female, 
and,  if  the  rule  is  that  success  in  such 
an  undertaking  is  attended  with  free* 
dom  from  danger  of  annulment  or  di- 
vorce, the  avenue  of  escape  for  the 
unfortunate  or  designing  woman  is 
made  wide  and  smooth,  and  the  penal- 
ties of  unchastity  are  greatly  miti- 
gated. On  the  ether  hand,  notwith- 
standing the  philosophical  advice  read 
to  the  victims  of  such  a  fraud  in  some 
of  the  earlier  cases,  to  forget  bygones 
and  make  the  best  of  the  situation, 
however  bad,  one's  knowledge  of  hu- 
man nature  must  be  very  limited  if  he 
believes  that  any  family  which  would 
be  a  credit  to  society  or  the  state  call 
exist  after  the  man  discovers  that  he 
has<  been  victimized  to  furnish  the 
woman  a  way  out  of  her  difficulties. 
What  man  with  any  of  the  qualities 
which  make  desirable  citizens  can 
treat  as  a  wife  a  woman  whom  he 
knows  has  traded  upon  his  better  na- 
ture to  shield  herself  fk<om  the  conse- 


quences of  her  unchastity  with  other 
men?  The  case  is  not  one  of  repair- 
ing a  wrong  for  which  he  is  respon- 
sible, and  however  much  his  moral 
fault  may  be  condemned,  there  is  nei- 
ther justice  nor  equity  in  permitting 
the  fraud  of  the  woman  seeking  to 
extricate,  herself  from  unfortunate 
predicament,  to  wreck  his  life,  as  be- 
ing compelled  to  continue  as  her  hus- 
band would  do. 

Of  the  cases  which  have  had  the 
question  up  squarely  for  decision,  the 
earlier  onM  very  uniformly  denied  re- 
lief, but  the  later  ones  have,  with  al- 
most equal  uniformity,  granted  it,  un- 
til now  the  numerical  weight  of  au- 
thority as  well  as  of  reason  is  in  favor 
of  granting  it.  The  eases  which  have 
granted  it  are: 

Coanecticnt.  —  Lyman  v.  I^nnan 
(1916)  90  Conn.  899,  L.RJI..1916E,  648, 
97  Atl.  312. 

Iowa.  — Wallace  v,  Wallace  (1908) 
187  Iowa,  37,  14  L.R.A.(N.S.)  544,  126 
Am.  St  Rep.  263,  114  N.  W.  627,  16 
Ann.  Gas.  761. 

MicUgan^— <3Aa»  v.  Gabd  (reported 
herewith )  ante,  923.  , 

Missouri.— Ritayik  V.  Ritayik  (1919) 
202  Mo.  App.  74,  218  S.  W.  888. 

New  York.  —  Scott  v.  Shufeldt 
(1886)  6  Paige,  43. 

North  Carolina.' — Bryant  v.  Bryant 
(1916)  171  N.  C.  746,  UB.A.1916E,  648, 
88  S.  E.  147;  Harden  v.  Barden  (1882) 
14  N.  C,  (8  Dev.  L.)  648. 

Wisconsin.  —  Winner  v.  Winner 
(reported  herewith)  ante,  919. 

Contra: 

California.  —  Franke  v.  Franke 
(1892)  8  Cal.  Vnrep.  666,  18  L.R.A. 
876,  81  Pac.  671. 

MassachoBctts.  —  Foss  v.  Foss 
(1866)  12  Allen.  26;  Safford  v.  Safford 
(1916)  224  Mass.  392,  L.R.A.1916F, 
626,  113  N.  E.  181. 
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New  Jersey.  —  Statea  v.  States 
(1883)  37  N.  J.  Eq.  197. 

PennsylTania.  —  Bartholomew  .v. 
Bartholomew  (1893)  14  Pa.  Co.  Ct.  230. 

In  Wallace  v.  Wallace  (Iowa),  su- 
pra., there  was  an  affidavit  of  the  wife, 
alleging  that,  having  become  pregnant 
by  another,  she  induced  plaintiff  to 
have  sexual  relations  with  her,  and 
then  made  him  believe  that  he  was 
the  cause  of  her  condition,  and  the 
court  said  that  if  the  affidavit  was  ad- 
missible, it  may  be  conceded  that  the 
decree  granting  the  divorce  should  be 
affirmed.  The  court  held  that  illicit 
relations  of  the  husband  with  his  wife 
before  marriag«  an  not  a  bar  to  the 
remedy  created  by  the  statute  which 
gives  the  husband  a  right  to  a-  divorce 
in  case  his  wife  was,  at  the  time  of 
marriage,  without  his  knowledge,  preg- 
nant by  another. 

Without  discussion,  except  of  the 
facts,  the  Missouri  court  of  appeals  in 
Ritayik  v.  Ritayik  (Mo.)  supra,  grant- 
ed a  divorce  to  a  man  who  married  a 
woman  because  of  her  assertion  that 
she  was  pregnant  by  him,  when  ex- 
amination immediately  afterwards,  by 
a  physician,  disclosed  the  fact  that  she 
had  become  pregnant  several  months 
before  she  became  acquainted  with  th^ 
plaintiff. 

Premarital  incontinence  of  the  par- 
ties will  not  prevent  a  man  who  is 
deceived  by  the  statement  of  the  wom- 
an Utat  she  is  pregnant  by  him,  when 
in  fact  another  is  the  cause  of  the 
pregnancy,  from  securing  a  divorce, 
under  a  statute  allowing  divorce  for 
fraudulent  contract,  if  he  acted  in  the 
matter  as  a  reasonable  man  might  be 
expected  to  do.  Lyman  t.  Lyman 
(Conn.)  supra.  The  court,  after  con- 
sidering the  cases  upon  the  subject, 
and  the  four  grounds  which  they  had 
advanced  for  denying  relief,  says: 
"We  can  conceive  of  few  graver  frauds 
than  this,  nor  one  which,  if  successful, 
is  attended  with  more  serious  results; 
and  we  can  see  no  good  reason  why, 
if  the  essentials  of  a  fraud,  as  respects 
the  representations  by  tiie  one  purtgr 
and  the  reasonable  reliance  thereon 
and  action  induced  thereby  by  the  oth- 
er, are  present,  the  one  thus  defrauded 


should  be  compelled  to  endure  in  si- 
lence the  situation  which  has  ttius  been 
brought  upon  him,  with  all  the  conse- 
quences that  it  entails,  and  all  by  rea- 
son of  his  efforts  to  play  the  manly 
part  and  repair  his  supposed  wrong 
to  the  best  of  his  ability.  That  seems 
to  us  to  be  imposing  a  grievous  pun- 
ishment for  a  purely  laudable  action. 
The  punishment  attaches  to  the  mar- 
riage, and  not  to  the  earlier  impro- 
priety, and  subjects  a  man  to  penal- 
ties for  an  act  which  had  In  it  no  sem- 
blance of  wrongdoing,  either  legal  or 
moral."  And  the  court  further  says 
with  respect  to  the  interest  of  society 
in  the  matter :  "Certainly,  neither  so- 
ciety nor  the  state  representing  it  can 
have  an  interest  favorable  to  the  suc- 
cessful perpetration  of  a  fraud,  or  the 
*  perpetuation  of  the  normal  conse- 
quences of  one  like  this,  which  do  not 
end  with  the  marriage  tie,  but  involve 
matters  of  presumptive  paternity,  the 
obligations  which  go  with  paternity, 
and  the  right  of  succession  to  prop- 
erty." 

In  Scott  v.  Shufeldt  (1835)  5  Paige 
(N.  Y.)  43,  where  a  white  mother 
charged  a  white  man  in  a  bastardy  pro- 
ceeding, with  being  the  father  of  her 
child,  and  he  married  her,  and,  upon 
discovering  the  child  was  a  mulatto, 
brought  an  action  to  annul  the  mar- 
riage, the  chancellor  said  that  if  he 
knew  the  child  could  not  be  his,  he 
could  have  no  relief;  but  if  the  moth- 
er, at  the  time  she  charged  him  as  tiie 
putative  father,  and  induced  him  to 
marry  her,  under  the  supposition  that 
the  child  might  possTbly  be  his,  know- 
ing that  it  was  not  his  child,  but  that 
it  was  the  child  of^a  negro,  she  was 
not  only  guilty  of  perjury,  but  she  also 
intentionally  defrauded  the  complain- 
ant in  such  manner  as  to  authorize  the 
court  to  declare  the  marriage  contract 
a  nullity. 

In  Barden  v.  Barden  (1832)  14  N.  C 
(8  Dev.  L.)  648,  where  plaintiff  was 
led  to  believe  that  the  child,  which 
also  proved  to  be  black,  and  wa«  born 
before  nmrriage,  was  his,  the  majority 
of  the  court  held  that  that  distin- 
guished the  case  from  the  Seroggfau 
Case  (1832)  14  N.  C.  (3  Dev.  L)  SS6^ 
infra,  and  that  be  was  entitled  to  re* 
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lief.  Baffin,  J.,  who  delivered*  the  opin- 
ion in  the  Scroggins  Case,  and  Who 
did  not  fully  concur  in  the  Barden 
.  Case,  says  it  is  thought  by  the  meljority 
of  the  court  that  when  a  man  has  act- 
ed in  good  faith,  with  a  design  on  his 
part  to  repair  the  injury  done  to  the 
female  whom  he  supposes  to  be  the 
reluctant  victim  of  his  own  solicita- 
tions, which  a  strong  and  exclusive  af- 
fection for  him  made  her  unable  final- 
ly to  resist,  advantage  should  not  be 
taken  of  his  confidence  and  noble  pur- 
pose of  action  to  draw  him  on  by  false 
tiAens  and  artful  devices  of  this  sort. 
The  decision  is  expressly  put  upon  the 
ground  that  he  was  induced  by  false 
representations  and  active  means  to 
believe  that  the  child  was  his,  and  that 
he  did  not  and  could  not  ascertain  the 
truth.  It  is  further  said  that  this  is  a 
concession  to  the  deep-rooted  and  vir- 
tuous prejudices  of  the  community  np- 
on  this  snbjeet. 

It  is  not  ground  for  divorce  by  the 
North  Carolina  statutes  if  the  man 
learns  after  marriage  that  the  wife, 
at  the  time  of  marriage,  was  pregnant 
1^  anoUier  man,  of  which  the  husband 
was  ignorant  But  tiie  court  held  in 
Bryant  v.  Bryant  (1916)  171 N.  C  740, 
LJt.A.191dE,  648,  88  S.  E.  147,  that 
mere  false  statements  of  pregnancy 
which  induced  marriage  were  not  with- 
in the  statute,  and  were  not  ground 
for  relief. 

In  WiNNQt  V. '  WlNNBB  (reported 
herewith)  ante,  919,  after  stating 
that  the  man's  delinqneney  ought  not 
to  render  him  a  judicial  outcast  to  the 
extent  of  denying  him  relief  from 
fraud,  the  court  emphasizes  the  op- 
portunity of  a  designing,  pregnant  wo- 
man to  choose  her  husband  willy-nilly. 

Some  cases  bo  closely  involve  the 
rule  laid  down  in  the  above  cases  that 
they  may  be  referred  to  here. 

In  Di  Lorenzo  v.  Di  Lorenzo  (1908) 
174  N.  Y.  467,  63  L.R.A.  92,  96  Am.  St. 
Rep.  609,  67  N.  E.  63,  the  court  held 
that  the  securing  of  a  marriage  by  the 
presentation  of  a  spurious  child  which 
was  alleged  to  be  the  plaintiff's  was 
such  fraud  as  to  annul  the  marriage. 
The  court,  after  referring  to  the  fact 
that  cases  which  seemed  to  hold  a  dif- 
ffirmt  doctrine  had  been  cited,  si^: 


It  is  sufficient  that  we  rely  upon  the 
plain  provisions  of  our  statute,  and 
upon  the  application  to  the  case  of  a 
contract  of  marriage  of  those  salutary 
and  fundmnental  rules  which  are  ap;- 
plicable  to  contracts  generally  when 
determining  their  validity.  If  the 
plaintiff  proves  to  the  satisfaction  of 
the  court  that,  through  misrepresenta- 
tions of  some  fact  which  was  an  es- 
sential element  in  the  giving  of  his 
consent  to  the  contract  of  marriage, 
and  which  was  of  such  a  nature  as  to 
deceive  an  ordinarily  prudent  person, 
he  has  been  victimized,  the  court  is 
empowered  to  annul  the  marriage.  The 
court  thereby  reversed  the  appellate 
division  (1902)  71  App.  Div.  509,  76 
N.  Y.  Supp.  878,  which  took  the  posi- 
tion that  plaintiff  knew  facts  which 
should  have  put  him  on  guard,  saying: 
"He  says  that,  rather  than  marry  her, 
he  was  willing  to  pay  her  money;  and, 
if  the  actual  birth  of  the  chiid  was 
material  to  the  contract,  he  had  full 
opportuijtity  to  inquire  into  the  facts." 

In  Sissung  v.  Sissung  (1887)  66 Mich. 
168,  31  N.  W.  770,  where  the  overrul- 
ing of  a  general  demurrer  was  affirmed 
by  A  divided  court,  the  judges  in  fayor 
of  granting  the  divorce  sAid  that  each 
case  is  governed  more  or  less  by  its 
own  circumstances;  and  in  tb»  cases 
holding  the  contrary  doctrine,  a  belief 
scans  to  have  pervaded  the  courts  that 
the  complainant  had  been  guilty  of 
such  moral  wrong,  or  statutory  crime, 
by  his  intercourse  with  defendant  be- 
fore marriage,  as  to  preclude  him  from 
equitable  relief,  or  that  he  bad  not 
shown  to  the  satisfaction  of  the  court 
that  the  child  was  not  his,  and  that  de- 
fendant knew  that  the  charge  against 
him  was  false.  And  these  judges 
thought  that  the  'facts  in  that  case 
showed  that  plaintiff  was  defrauded 
by  a  designing  woman,  while  the 
judges  favoring  the  denial  of  the  di- 
vorce took  the  view  that  plaintiff  was 
not  deceived,  but  contracted  the  mar- 
riage merely  to  shield  himself  from 
the  consequences  of  the  violated  law. 
The  position  of  the  former  judges  is 
that  the  fault  of  comj^lainant  in  sin- 
ning against  the  moral  law  does  not 
entitle  him  to  be  deceived  and  de- 
frauded in  this  manner.   The  judge 
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writing  the  opinion  si^a:  It  saema  to 
ine  that  the  fraud  in  thia  caqe  ia  a 
more  potent  reaaon  for  a  nulliflcation 
of  tiie  marriage  ceremony  than  it 
would  be  in  a  case  where  the  man  was 
ignorant  of  the  pregnancy.  In  auch 
a  case,  the  woman  makea  no  repre^fen- 
tation  except  as  a  concealment  of  her 
condition  may  tend  in  that  direction; 
but  here,  a  false  atatement  is  made, 
and  an  appeal  brought  directly  to  the 
better  and  kindlier  nature  of  the  man, 
who,  moved  thereby,  undertakes  to 
make  restitution  for  his  supposed 
wrong,  and,  in  so  doing,  falls  easily 
into  the  trap  laid  for  him  by  a  wanton 
and  designing  woman. 

The  cases  which  have  absolutely 
denied  relief  where  the  exact,  queation 
was  involved  are  comparatively  few. 

In  States  v.  States  (1883)  37  N.  J. 
Eq.  197,  the  divorce  was  denied  where 
plaintiff  alleged  that  he  was  induced 
by  a  pregnant  woman  to  have  inter- 
course -with  her,  and  then  married  bor 
because. she  said  he  was  responsible 
for  her  condition.  The  court  said: 
"Can  a  man  who  haa  been  guilty  of 
one  of  the  grossest  acts  of  immorality 
expect  any  court  to  undo  the  toils 
which  envelbp  him  because  of  such 
immorality?  Would  any  court,  after 
listening  to  his  confession,  be  justified 
in  dissolving  his- fetters  7  I  think  not. 
He  transgressed;  and  this . transgres- 
siott  blinded,  him;  otherwise,  too,  he 
would  have  been  free  from  importuni- 
ties to  marry,  and  from  all  false  state- 
ments as  to  his  liability.  Then  why 
should  he  have  been  deceived  by  her 
entreaties  or  representations?  He 
knew  of  her  dishonor ;  he  knew  as  w^ 
that  she  would  deceive.  He  had  par- 
ticipated with  her  in  crime.  Why, 
then,  ahould  he  be  surpriaed  by  her 
falsehoods?  She  advertised  her  in- 
iidelity  as  well  as  her  unchastity." 

In  Foss  v.  Foas  (1866)  12  Allen 
(Mass.)  26,  where  relief  was  denied, 
it  appeared  that  the  man,  after  a  very 
brief  acquaintance  with  the  woman, 
had  intercourse  with  her,  and  married 
her  three  months  afterwards  on  the 
representation  that  she  was  pregnant 
by  him.  The  court  said  that  if  it  ap- 
pears that  he  had  the  means  of  ascer- 
taining the  falsiiy  of  the  statement 


made  to  him,  or  if  the  nature  of  the 
transaction  and  be  circnmstances  at- 
tending it  were  such  as  to  put  a  rea- 
sonable person  on  inquiry,  the  pre- 
sumption of  deceit  arising  fnmi  proof 
of  the  fraud  will  be  repelled,  and  the 
person  will  be  left  to  bear  the  conse- 
quences of  his  own  want  of  due  dili- 
gence and  caution.  The  rule  was  ap- 
plied in  that  case  by  stating  that  the 
man  nurried  the  woman  whom  he 
knew  to  be  unchaste  and  pngnant 
without  taking  any  steps  to  ascertain 
the  truth  of  her  statement  concerning 
the  paternity  of  her  child,  which  he 
might  have  done  by  a  medical  exami- 
nation, or  a  delay  of  the  marriage. 
The  court  aaid  on  these  facta  he  was 
guilty  of  a  blind  creduUIr*  from  the 
consequences  of  which  tiie  law  will 
not  relieve  him. 

So,  the  marriage  of  an  immature 
youth  will  not  be  annulled  because  of 
the  false  statement  of  the  woman  that 
he  was  the  cause  of  her  pregnancy,  if 
he  entered  into  it  against  the  advice  of 
his  parents  not  to  do  so  until  time 
should  tell  whether  or  not  he  was  the 
father  of  the  child.  Safford  v.  Safford 
(1916)  224  Mass.  392,  L.R.A.1916F, 
526,  113  N.  E.  181.  The  court  says 
that  it  had  been  decided  by  it  that  a 
contract  of  marriage  would  not  be  set 
aside  upon  application  by  a  husband 
upon  the  ground  of  fraud,  where  it 
appeared  thai  he  relied  solely  upon 
statements  of  the  libellee,  and  took  no 
steps  to  determine' their  truth  or  fal- 
sity, It  further  says  that  the  fact  that 
he  had  full  knowledge  of  her  unchas- 
tity  was  sufficient  to  put  him  on  bis 
guard,  and  to  cause  him  to  take  some 
steps  to  ascertain  the  truth  or  faUi^ 
of  the  charge  made  by  her  concern- 
ing her  condition. 

But  in  Smith  v.  Smith  (1898)  171 
Mass.  404,  41  L.R.A.  800,  68  Am.  St. 
Kep.  440,  60  N.  E.  933,  which  was  a 
case  involving  the  concealment  of 
venereal  disease,  the  court,  in  speak- 
ing of  concealed  pregnancy,  si^n :  In 
such  case  the  woman  is  in  such  condi- 
tion that  she  could  not  properly  as- 
sume the  duties  of  wifehood.  The 
deception  was  in  regard  to  facts  essen- 
tial to  the  veiy  existence  of  the  mar- 
riage relation.  Her  condition  in  refer- 
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ence  to  the  objects  of  marriage  is 
somewhat  analogous  to  impotency, 
which,  withoflt  reference  to  fraud,  is 
always  held  to  be  a  ground  for  a  de- 
cree of  nullity.  The  court  thus  seems* 
to  commit  itself  to  the  position  that 
concealed  pregnancy  la  a  ground  for 
divorce  or  annulment  if  the  fraud  con- 
sisted merely  of  concealment,  but  if 
the  husband  has  been  guilty  of  im- 
morality, so  that  he  places  himself  in 
a  position  to  be  victimized  by  active 
fraud,  he  must  be  denied  relief. 

in  Bartholomew  v.  Bartholomew 
(1893)  14  Pa.  Co.  Ct.  2S0,  the  court 
regarded  the  Hoffman  Case  (1858)  30 
Pa.  417,  infra,  as  settling  the  rule  in 
Pennsylvania  that  no  relief  could  be 
rendered  to  the  defrauded  husband, 
but  an  examination  of  the  Hoffman 
Case  will  show  that  it  does  not  go  to 
the  extent  attributed  to  it  in  the  Bar- 
tholomew Case. 

The  latest  state  to  adopt  tiie  rule 
denying  relief  is  California.  A  refer- 
ence to  the  authorities  on  which  'the 
court  relies  will  show  that  the  founda- 
tion of  the  decision  is  not  very  firm. 
The  case  referred  to  is  Franlce  v. 
Franke  (1892)  3  Cal.  Unrep.  656,  18 
L.R.A.  375.  31  Pac.  571,  where  the 
court,  in  considering  whether  or  not 
a  statute  permitting  a  marriage  to  be 
annulled  on  the  ground  that  the  con- 
sent of  either  party  was  obtained  by 
fraud  would  permit  annulment  of  a 
marriage  induced  by  fraudulent  repre- 
sentations of  ' a  pregnant  woman  that 
the  one  whom  she  induced  to  mart^ 
her  was  the  father  of  the  child,  had 
before  it  a  state  of  facts  where  a  man 
forty  years  old  had  for  several  months 
maintained  illicit  relations  with  a 
young  girl  whom  he  had  no  reason  to 
suppose  was  chaste,  and  whom  he  jnar- 
ried  merely  to  avoid  making  a  payment 
to  settle  a  suit  at  a  time  when  he 
doubted  her  statement  as  to  his  being 
the  father.  And  the  court  says  that 
under  such  statutes  it  has  been  held 
almost  uniformly  that,  where  a  man 
marries  a  woman  whom  he  has  de- 
bauched before  marriage,  and  whom 
he  knew  to  be  pregnant  with  child  at 
the  time  of  marriage,  the  marriage 
will  not'  be  annulled  on  the  ground 
that  he  was  deceived  by  the  false  as- 


surances of  the  wife  before  marriage 
that  he  was  the  father  of  the  child, 
and  that  she  had  been  chaste  with  all 
other  men.  Having  experienced  and 
participated  in  her  incontinence  be- 
fore marriage,  he  is  thereby  sufficient- 
ly apprised  of  her  want  of  chastity  to 
deprive  him  of  the  right  to  complain 
that  he  was  deceived  by  her  false  as- 
surances that  he  was  the  only  partici- 
pant in  her  illicit  intercourse.  The 
court,  after  referring  '  to  the  cases 
where  the  child  proved  to  be  a  negro, 
says  that  possibjy  other  ^remely 
hard  cases  may  occur  suflleiently  dis- 
tinguishable from  the  cases  cited  in 
support  of  the  rule  to  justify  addi- 
tional exceptions  to  the  rule,  but  such 
cases  need  not  be  anticipated,  and  this 
case  certainly  is  not  one  of  them.  The 
only  case  strictly  in  point  which  is 
cited  by  the  court  in  support  of  its 
ruling  is  the  Foss  Case  (Mass.)  supra'. 
The  other  cases  were  Reynolds  v.  Rey- 
nolds (1862)  3  Allen  (Mass.) -609,  and 
Varney  v.  Varney  (1881)  62  Wla.  120, 
38  Am.  Rep.  726,  8  N.  W.  789,  which 
were  merely  cases  of  concealed  preg- 
nancy; Crehore  v.  Crehore  (1867)  97 
Mass.  330,  93  Am.  Dec.  98,  where  the 
marriage  was  entered  upon  in  reliance 
on  the  woman's  assurance  that  she  was 
not  pregnant. 

Long  V.  Long  (1877)  77  N.  C.  804, 
24  Am.  Rep.  449,  where  the  court  pro- 
ceeded upon  the  theory  that  plaintiff 
himself  was  the  father  of  the  child. 
Seilheimer  v.  Seilheimer  (1885)  40 
N.  J.  Eq.  412,  2  Atl.  376,  where  the 
pregnancy  was  concealed,  and  ttte 
■  court  cfenied  relief  on  the  groaod  tiiat 
plaintiff  had  himself  had  illicit  rela- 
tions with  his  wife  before  marriage. 
The  court  said:  The  man  who,  with 
knowledge  of  his  wife's  unchastity  in 
her  relations  with  him,  takes  her  as 
wife,  should  be  held,  both  on  the 
ground  of  good  morality  and  sound 
policy,  to  have  accepted  all  the  risks; 
and  concluded  that  he  should  be  de- 
nied relief  in  the  case  because  of  his 
own  immorality.  The  court  further 
says :  It  may  be  that  it  would  be  en- 
tirely just  to  declare,  in  a  case  where 
It  was  shown  that  a  pregnant  woman, 
conscious  of  her  condition,  had  lured 
a  man  into  having  intercourse  with 
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her_  for  the  very  purpose  of  compel- 
liag  him  to  marry  her,  and  thus  place 
him  in  a  position  where  he  would  be 
compelled  to  perform  the  duties  of 
father  towards  her  offspring,  that,  if 
she  succeeded,  her  husband  would  be 
entitled  to  have  the  marriage  annulled 
on  the  ground  that  she  had  induced 
him  to  commit  the  wrong  as  a  means 
by  which  she  could  make  her  fraudu- 
lent purpose  effectual  against  him. 

Carris  t.  Carris  (1873)  24  N.  J.  Eq. 
516,  which  was  a  case  of  concealed 
antenuptial  pregnancy,  where  the  hus- 
band had  had  no  intercourse  with  the 
wife  before  marriage,  and  which  con- 
tains a  dictum  to  the  effect  that  mere 
mistake  of  the  husband  as  to  the  pa- 
ternity of  a  child  bom  after  marriage, 
but  begotten  before  by  another,  where 
he  himself  had  been  guilty  of  crimini^l 
lewdness  towards  his  wife  before  mar- 
riage, is  not  sufficient  to  entitle  him 
to  relief.  The  argument  employed  by 
the  court  in  granting  the  relief  in  this 
case,  however,  applies  equally  to  a 
case  where  the  marriage  is  induced  by 
false  representations  as  to  the  pater- 
nity of  the  child.  The  court  says  that 
fraud  'enters  into  the  very  essence  of 
the  contract,  and,  if  allowed  to  suc- 
ceed, eitiier  compels  the  husband  to 
disown  the  child  for  his  own  protec- 
tion, or  imposes  upon  him  the  neces- 
sity of  recognizing  and  maintaining 
the  fruit  of  his  wife's  defilement  by 
another,  and  having  it  partake  of  his 
inheritance.  In  either  event,  shame 
and  entire  alienation  are  the  inevita- 
ble consequences.  Surely  there  can 
be  no  good  policy  in  such  action  as 
will  either  compel  parties  to  live  to- 
gether under  these  circumstances, 
having  only  the  shadow  of  marriage, 
or  compel  them,  as  will  be  more  likely, 
to  live  totally  separated,  a  continual 
annoyance  to  each  other,  and  a  source 
of  the  greatest  unhappiness. 

Scroggins  v.  Scroggins  (1832)  14 
N.  C.  (3  Dev.  L.)  535,  Avhere  relief  was 
denied,  although  there  was  concealed 
pregnancy  of  a  mulatto  child,  the  opin- 
ion laid  down  as  the  basis  of  the  deci- 
sion ihe  doctrine  that  the  evils  which 
might  grow  out  of  dissensions  in  the 
marital  relation  were  in  great  measure 
avoided  by  the  principle  of  law  that 


the  absolute  union  created  by  mar- 
riage is  indissoluble.  The  court  says : 
There  is  no  safe  rule  bub  that  persons 
who  marry  agree  to  take  each  other 
as  they  are.  The  safer,  more  politic, 
and  more  humane  principle  is  to  make 
it  to  his  interest  to  conceal  the  fanlt, 
as  well  as  hers,  and,  by  uniting  their 
interests,  to  induce  both  to  look  for- 
ward to  future  proprieties,  and  be 
blind  to  what  is  past.  But,  in  finally 
disposing  of  the  case,  the  court  states 
that  her  condition  was  such  that  he 
must  have  known  of  her  pregnancy  at 
the  time  of  marriage,  and  the  court 
presumed  from  that  fact  his  own  illicit 
relations  with  her  at  the  time  of  mar- 
riage, and  held  that,  under  the  rule 
of  condonation,  he  was  not  entitled  to 
relief.  The  court  says: .  We  think  him 
criminally  accessory  to  his  own  dis- 
honor in  marrying  a  woman  whom  he 
knew  to  be  lewd,  or  by  continning  his 
cohabitation  after  he  must  have  known 
it.  He  now  asks  to  be  freed  from  his 
bonds  because  the  infamy  of  his  wife 
has  become  notorious,  though  he  coald 
reconcile  himself  in  secret  to  the  ciime 
which  makes  her  infamous. 

In  the  Franke  Case  (1892)  3  CaL 
Unrep.  666. 18  LJlJL  876,  31  Pac  671. 
some  reliance  was  placed  upon  the 
position  taken  in  Baker  v.  Baker 
(1859)  13  Cal.  87.  as  set  out  in  Gabd 
v.  Qard  (reported  herewith)  ante,  923, 
to  the  effect  that  a  pregnant  woman 
was  not  marriageable;  but  the  court 
held  that  the  ground  of  physical  in- 
competence which  the  statute  made  a 
ground  of  annulment  of  the  marriage 
consists  solely  of  such  physical' defect 
or  incurable  disease  existing  at  the 
time  of  the  marriage  as  will  prevent 
sexual  coition. 

In  addition  to  the  cases  directly 
denying  relief,  there  are  dicta  in  sev- 
eral cases  which  recognize  that  rule 
as  a  sound  one. 

In  Richards  v.  Richards  (1896)  19 
Pa.  Co.  Ct  322,  where  the  claim  of 
pregnancy  proved  to  be  entirely  false, 
the  court  refers  to  the  Hoffman  Case,, 
as  settling  the  law  that  no  relief  could 
be  had  in  case  of  marriage  induced 
by  fraudulent  representations  tiiat  the 
husband  was  the  cause  of  the  wife's 
pregnancy. 
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In  Toanx  r,  Toang  (1910)  —  Tex. 
Civ.  App.  — ,  127  S.  W.  898,  the  court, 
in  ruling  that  inducing  marriage  by 
faUe  representations  of  pregnancy 
waa  not  a  ground  of  divorce,  cites  a 
textbook  to  the  effect  that  it  is  well- 
settled  that  a  marriafte  will  aot  be 
annnlled  for  fraud  where  the  woman 
induces  the  man  to  marry  her  by 
expressly  representing  that  their  illicit 
intereourse  has  rendered  her  preg* 
nant»  when  she  has  been  in  fact  ren- 
dered pregnant  by  aaether;  bat  the 
cM«i  cited  in  the  textbook  are  those 
set  out  in  this  annotation^  and  very 
few  of  tiiem,  M  appears  here,  support 
the  doctrine. 

In  Allen's  Appeal  (1881)  99  Pa.  196, 
44  Am.  B^.  101,  the  court,  in  deal- 
ing with  a  case  of  anteni^ial  preg- 
nancy, where  the  hnsband  denied  in- 
tercourse with  the  woman  before  mar^ 
riage,  says  that  if  a  man  marries  a 
woman,  knowing  her  to  be  pregnant, 
even  though  he  may  believe  that  he  is 
the  father,  he  cannot  set  up  the  fraud 
if  afterwards  discovered;  and  though 
she  may  have  falsely  assured  him  that 
the  child  was  his,  if  he  chooses  to  rely 
on  the  assarance,  he  most  bear  it  as  a 
misfortune. 

In  Hoflknmn  ▼.  Hoffman  (1868)  30 
Pa.  417,  it  is  very  difficult  to  ascertain 
the  ground  upon  which  the  lower  court 
acted  in  granting  the  divorce,  which 


was  reversed  by  the  supreme  court. 
The  allegation  of  fraud  is  of  the  most 
general  kind,  and  the  proof  shows  that 
a  few  days  less  than  the  usual  period 
of  gestation  from  the  time  of  mar- 
riage the  wife  was  delivered  of  a  full- 
grown  child.  There  was  evidence  to 
the  effect  that  she  had  stated  to  some 
of  the  husband's  friends  prior  to  the 
marriage  that  she  was  pregnsnt  by 
him,  but  the  court  says  there  is  not  a 
wepd  of  evidence  to  impeach  her  chas- 
ti^  or  honesty;  and,  taking  the  view 
thnt  the  child  was  not  premature,  it 
was  conelnsive  evidence  that  her 
statement  was  tme^  and  that  It  was 
his  child.  But  ttie  court  said:  On 
the  otiier  hand,  it  was  perfectly  pOB- 
sible  for  the  child  to  have  been  be- 
gotten after  the  marriage,  when,  in 
the  absence  of  proof  to  the  contrary, 
the  law  conclusively  pivsnmSs  the  hus- 
band to  be  its  father;  so  that,  on  the 
whole  case,  there  was  no  allegation  or 
proof  of  fraud  which  indaoed  the  mar- 
riage. 

But  the  lower  courts  of  the  state,  as 
noted  above,  have  interpreted  the  case 
as  authority  for  the  rule  that  there 
can  be  no  relief  to  one  de&auded  by 
false  representations  that  he  was  the 
father  of  the  child  of  which  the  worn- ' 
an  was  pregnant  by  another. 


CAPITOL  HILL  STATE  BANK.  PIff.  in  Err., 

V. 

RAWLINS  NATIONAL  BANK  OF  RAWLINS. 

JVifomtnff  Su^preme  Conrl  ~~  November  21,  1910, 

(24  Wyo.  423,  160  Pac.  1171.) 

Bills  and  notes  —  enforcement  by  holder  —  proof  of  indorsement. 
-  1.  Mere  possession  of  a  certidcate  of  deposit  payable  to  order  will  not 
entitle  the  holder  to  enforce  it  against  the  maker  without  proof  of  in- 
dorsement or  transfer  by  the  payee,  if  such  indorsement  and  transfer  are 
denied  by  the  maker,  although  a  purported  indorsement  appears  on  the 
instrument. 

rSss  note  on  this  question  beginning  on  page  952.] 

Appeal  —  QfrtenS  net  pccacnted  as  f ered  evidence  are  grounds  for  motion 

grMmd  tor  new  triaL  for  new  trial,  within  a  rule  of  court 

2.  Denying  a  motion  to  strike  per-  that  nothing  will  be  considered  on  ap- 

tlons  ot  an  snswer  and  i^ejecting  of-  peal  which,  being  ground  for  new 
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trialf  was  not  assigned  as  such  in  the 
trial  court, 

[See  2  R.  C.  L.  98.] 

Evidence  —  offer  of  certificate  of  de- 
posit —  effect  as  to  indorsement. 
S.  An  offer  in  evidence  of  a  cer- 
tificate of  deposit  the  indorsement  of 
which  has  been  doaied  by  the  answer, 
without  any  reference  to  a.  purported 
indorsement  either  by  counsel  in  mak- 
ing the  offer  or  by  the  witness  who 
identifies  the  paper,  does  not  include 
an  offer  of  the  indorsement. 

—  proof  of  indorsement  of  negotiable 
paper. 

4.  In  a  suit  against  the  malcer  by 
one  claiming  negotiable  paper  by  in- 
dorsement, which  is  denied,  proof  of 
execution  of  the  instrument  does  not 
prove  the  indorsement. 

—  negotiatim  —  indorsement. 

5.  The  indorsement  of  a  certificate 
of  deposit  by  the  payee  is  not  shown 
by  testimony  that  it  was  negotiated 
with  the  bolder. 

Bills  and  notes  —  statutory  provision 
—  effect. 

0.  One  merely  in  possession  of  a 


negotiable  instrument  is  not  within 
the  operation  of  a  .  statute  prodding 
that  every  holder  is  deemed  prima 
facie  to  be  a  holder  in  due  course  un- 
less a  prior  title  is  shown  to  be  de- 
fective, so  as  to  permit  one  in  posses- 
sion of  a  certificate  bt  deposit  payable 
to  order,  indorsement  of  which  by  Vm 
iwyee  is  denied,  to  recover  witiioat 
proving  such  indorsement. 

—  transfer  without  indorsemeirt. 

7.  Under-  the  Negotiable  Instra- 
ments  Law  a  negotiable  instrument 
payable  to  order  may  be  transferred 
without  indorsement,  but  the  traz^ 
feree  t^es  only  the  equitable  title 
and  does  not  beeojme  a  hold»  in  due 
course. 

[See  3  R.  G.  L.  987,  988, 1160.] 

—  necessity  of  tranafa*  by  payee. 

8.  To  pass  an  equitable  title  to 
negotiable  fkaper  payable  to  order,  in 
the  holder,  the  transfer  must,  be  made 
by  the  payee  or  person  to  whose  order 
the  instrument  has  been  made  pay- 
able, 

[See  3  R.  C.  L.  987,  988.] 


Error  to  the  Bistrict  Court  for  Carbon  County  (Tidball,  J.)  to  review  a 
judfiment  in  defendant's  favor,  and  overruling  a  motion  for  new  trial,  in 
an  action  brought  to  recover  the  amount  alleged  to  be  due  on  a  certificate 
of  deposit  issued  by  the  defendant  bank  to  the  payee  insurance  company* 
and  assigned  by  it  to  plaintiff.  Affii-med. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  E.  E.  Sarchet  and  George  E.     (Unof.)  448,  91  N.  W.  851 ;  Shonkwiler 


Brimmer  for  plaintiff  in  error. 

Mr.  N.  R  Grenifleld,  for  defendant 
in  error: 

The  burden  rested  upon  plaintiff  to 
establish  assignment  of  the  instru- 
ment, and  failure  to  make  out  such 
assignment  entitled  defendant  to  judg- 
ment. This  is  equally  true  if  the 
plaintiff  relied  on  a  transfer  of  the 
instrument  by  indorsement. 

Stair  V.  Richardson,  108  Ind.  429,  9 
N.  E.  300;  Johnson  v.  English,  53  I^eb. 
530,  74  N.  W.  47;  Dotv  v.  Braska,  151 
Iowa,  23,  126  N.  W.  1108,  Ann.  Cas. 
1913A,  193;  Darlington-Miller  Lum- 
ber Co.  v.  National  Surety  Co.  35  Tex. 
Civ.  App.  346,  80  S.  W.  238;  Kakagawa 
v.  Okamoto,  164  Gal.  718,  130  Pac.  707; 
Calloway  v.  Oro  Min.  Co.  5  Cal.  App. 
191,  89  Pac.  1070;  Bovard  v.  Dicken- 
son, 131  Cal.  162,  63  Pac.  162;  Walker 
V.  Land,  Title  &  T.  Co.  59  Kan.  777, 
53  Pac.  476;  Payne  v.  Liebee,  8  Neb. 


V.  DuAavin,  1  Ind.  App.  505,  27  N.  E. 
991;  Helton  v.  Alley,  15  Ky.  L.  Rep. 
529,  24  S.  W.  113;  Vickery  v.  Burton. 
6  N.  D.  245,  69  N.  \V.  193. 

The  indorsement  or  assignment  up- 
on an  instrument  to  which  it  refers  is 
no  part  of  the  original  instrument,  but 
is  a  separate  and  distinct  instrument, 
and  its  execution  must  be  duly  proved. 

14  Enc.  Ev.  736;  17  Cyc.  425-427, 
note  83;  Hugumin  v.  Hinds,  97  Mo. 
App.  346,  71  S.  W.  749;  Turrell  v.  Mor- 
gan, 7  Minn.  368,  82  Am.  Dec.  101: 
Johnson  V.  English,  53  Neb.  580,  74 
N.  W.  47;  Schroeder  v.  Nielson,  89 
Neb.  335,  57  N.  W.  993;  Mayers  v. 
McRimmon,  140  N.  C.  640,  111  Am. 
St.  Rep.  879,  53  S.  E.  447;  Jones  v. 
Wheeler,  23  Okla.  771,  101  Pac.  1112; 
Ayre  v.  Hixson,  63  Or.  19,  133  Am.  St. 
Rep.  819,  98  Pae.  515,  Ann.  Cas.  191SE, 
659;  Witt  v.  Campbell-Lakin  Segar  Co. 
66  Or.  144,  134  Pac.  316;  Rio  Grande 
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Extension  Co.  v.  Cohy,  7  Colo.  299»  8 
Ptfc.  481. 

And  where,  if  an  aasign^ent  had 
been  made,  it  could  only  be  made  hy. 
an  authorized  agent,  it  was  incumbent 
on  the  plaintiff  not  only  to  show  the^ 
assignment,  but  also  tp  show  the  pow-' 
er  and  authority  of  the  agent  to  make 
it. 

8  Cyc.  218;  14  Eric.  PI.  &.  Pr.  615;  31 
Cyc.  1381;  10  Cyc.  929  ;  7  Cyc.  784; 
10  Enc.  Et.  7;  Rio  Grande  Extension 
Co.  V.  Coby,  7  Colo.  299,  3  Pac.  481; 
Hamilton  Nat.  Bank  t.  Nye,  37  Ind. 
App.  464,  117  Am.  St  Hep.  333,  77 
N.  E.  295. 

Possession  of  unindorsed  negotiable 
paper,  payable  to  order,  raises  no  pre- 
sumption of  ownership,  and  is  no  evi- 
dence of  title  in  the  possessor. 

8  Cyc.  231:  Shepard  v.  Hanson,  9 
N.  D.  249,  88  N.  W.  20  ;  Wade  v.  Boone, 
184  Mo.  App.  88,' 168  S.  W.  360;  Witt 
V.  Campbell-lAkin  Segar  Co.  66  Or. 
144,  184  Pac.  316;  Sloan  v.  Gilmore, 
—  Tex.  Civ.  App.  — ,  167  S.  W.  1089; 
Jefferson  County  Sav.  Bank  v.  Inter- 
state Sav.  Banki  6  Ala.  App.  363,  59 
So.  348;  Shonkwiler  v.  Dunavin,  1  Ind. 
App.  505.  27  N.  E.  991;  Escamilla  v. 
Pingree,  44  Utah,  421,  L.R.A.1915B, 
476,  141  Pac.  108;  4  Am.  &  Eng.  Enix 
Law.  2d  ed.  319;  Daniel.  Neg.  Inst. 
812;  Randolph,  Com.  Paper,  792;  Bak- 
er V.  Warner,  16  S.  D.  292,  92  N.  W. 
393;  Turner  v.  Mitchell,  22  Ky.  L.  Rep. 
1784,  61  S.  W.  468. 

Potter,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  by  the 
plaintiff  in  error,  Capitol  Hill  State 
Bank,  asrainst  the  Rawlins  Nationai 
Bank  of  Rawlins,  the  defendant  in 
error,  upon  a  certificate  of  deposit  is- 
sued by  the  defendant  to  the  West- 
em  States  Fire  Insurance  Company. 
The  petition  alleges  that  the  West- 
em  States  Fire  Insurance  Company, 
the  payee  named  and  intended  to  be 
named  in  said  certificate,  assigned 
and  delivered  the  same  before  ma- 
turity, to  the  plaintiff  for  a  valuable 
consideration,  and  that  the  plaintiff 
is  the  owner  and  holder  thereof; 
that  no  part  of  the  certificate  has 
been  paid ;  that  plaintiff  presented  it 
for  payment  at  maturity,  indorsed 
on  the  back  by  the  payee  in  its 
name  and  by  the  plaintiff  in  its 
name,  to  the  defendant,  the  maker 
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thereof,  and  payment  was  de- 
manded; that  it  was  not  paid,  and 
the  same  was  thereupon  duly  pro- 
tested for  nonpayitaent,  of  wihich  due 
notice  was  given  to  the  defendant; 
and  that  there* is  due  the  plaintiff 
thereon  the  sum  of  $500,  the  princi- 
pal, with 'interest  at  the  rate  stated 
in  the  certificate  from  the  date 
thereof  to  its 'maturity,  and  with 
interest  -at  the  rate  of  8  per  cent 
thereafter  upon  the  principal  and 
accrued  interest.  The  date  of  the 
certificate  is  August  23,  1912,  and 
it  certifies  that  the  payee  there- 
in named  has  deposited  with  the  is- 
suing bank  the  sum  aforesaid 
($500),  payable  to  the  payee's  oi^ 
der  in  current  funds  twelve  months 
after  date,  with  into^st  to  maturity 
only,  at  the  rate  of  5  per  cent  per 
annum,  upon  the  return  of  the  cer- 
tificate, properly  indorsed.  A  copy 
of  the  certificate  is  set  out  in  the 
petition,  but  without  the  indorse-' 
ments. 

The  answer  sets  up  three  separate 
defenses.  By  the  first  defense  the 
alleged  corporate  character  of  the 
plaintiff  and  def endanty  respectively, 
is  admitted;  also,  the  execution  of 
the  c^itificate  of  deposit  by  the  de- 
fendant, that  the  copy  set  out  in  the 
petition  is  a  true  copy  thereof,  and 
that  the  Western  States  Fire  Insur- 
ance Company  was  the  payee  named 
and  intended  to  be  named  in  the  cer- 
tificate. £^ich  and  every  other  alle- 
gation of  the  petition  is  denied.  By 
the  second  defense  it  is  alleged,  in 
substance,  that  the  money  for  which 
the  certificate  was  issued  was  de- 
posited with  the  defendant  bank  by 
a  subscriber  to  the  stock  of  a  pro- 
posed fire  insurance  company,  on  the  • 
representation  of  one  Paul  Fayn  that 
he  was  engaged  in  organizing  such 
company  and  in  soliciting  subscrib- 
ers for  the  stock  thereof,  and  upon 
his  agreement  that  one  half  of  the 
par  value  of  the  stock  subscribed  for 
might  be  deposited  in  the  local  bank 
in  the  name  of  the  Western  States 
Fire  Insurance  Company,  and  re- 
main in  such  bank  for  one  year,  un- 
less the  organization  of  the  company 
was  sooner  perfected  and  a  license 
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to  write  fire  insurance  in  Wyoming 
was  granted,  and  to  be  repaid  to  the 
depositing  subscriber  if  such  organi- 
zation was  not  perfected  and  a  li- 
cense to  write  fire  insurance  in  this 
state  granted  within  one  year ;  that 
upon  such  representation  and  agree- 
ment the  defendant  issued  said  cer- 
tificate of  deposit  and  delivered  it  to 
said  Paul  Fayn ;  that  the  defendant 
had  since  learned  that  within  a  day 
or  two  after  issuing  the  certificate 
the  said  Paul  Fayn,  with  intent  to 
deceive  and  defraud,  indorsed  the 
certificate  by  writing  the  name  of 
the  payee  on  the  back  thereof  by 
himself  as  vice  president,  and  deliv- 
ered the  same  to  the  plaintiff,  and 
thereupon  appropriated  to  his  own 
use  the  money  received  thereon,  and 
absconded,  and  has  never  accounted 
to  said  insurance  company  for  any 
part  thereof;  that  at  the  time  of 
such  indorsement  he  was  not,  and 
never  has  been,  the  vice  president  of 
said  company;  that  he  had  no  au- 
thority to  make  such  indorsement, 
and  the  certificate  was  not  indorsed 
by  the  company,  but  that  its  name 
written  on  the  back  of  the  certificate 
is  a  forgery ;  that  said  Fayn  had  no 
authority  to  assign  or  deliver  the 
certificate  to  the  plaintiff ;  that  the 
plaintiif  obtained  no  title  thereto  by 
said  indorsement  or  by  any  pre- 
tended assignment  by  said  Fayn,  or 
in  any  other  manner;  and  that  plain- 
tiff is  not,  and  never  has  been,  the 
owner  thereof. 

The  motion  to  strike  the  third  de- 
fense was  sustained,  and  a  reply  was 
filed  to  the  second  defense,  alleging. 
In  sulMtance,  that  the  plaintiff  was 
without  knowledge  as  to  the  facts 
Uleged  respecting  the  representa* 
tion  and  alleged  agreement  of  Paul 
F&yn,  the  soliciting  of  subscriptions 
to  the  stock  of  a  proposed  fire  insur- 
ance company,  the  payment  by  such 
subscribers  into  a  local  bank  of  part 
of  the  par  value  of  the  stock  sub- 
scribed for,  or  the  deposit  for  which 
the  certificate  was  issued,  and  there- 
fore denying  the  same.  The  reply 
alleges  that  the  certificate  was  in- 
dorsed and  delivered  to  the  plaintiff 
by  the  Western  States  Fire  Insur- 


PORTS,  ANNOTATED.        [11  A.L.R. 

ance  Company,  by  Paul  Fayn  as  the 
vice  president  of  said  company,  and 
that  the  company  was  thereupon 
•credited  with  the  amount  of  the  cer- 
tificate, and  the  money  so  deposited 
•  to  its  credit  was  thereafter  checked 
out  by  the  company  and  appro- 
priated to  its  own  use.  The  reply 
also  alleges  that  the  jriaintiff  is  the 
bona  fide  holder  of  the  certificate  for 
value;  that  the  plaintiff  had  no 
knowledge,  at  the  time  it  accepted 
the  same,  of  any  equities  in  favor  of 
the  defendant,  or  any  other  person ; 
and  that  the  plaintiif  obtained  bona 
fide  title  to  the  certificate  through 
the  indorsement  aforesaid  by  tihe 
company  acting  through  said  Paul 
Fayn. 

Upon  these  issues  the  cause  was 
tried  to  the  court 'without  a  jury. 
No  evidence  having  been  introduced 
by  the  defendant,  the  alleged  eijui- 
tr.ble  defense  is  not  in  the  case  aa  it 
comes  to  this  court;  but  the  answer 
and  reply  concerning  it  have  been 
referred  to  because  they  show  the 
situation  in  which  the  parties  en- 
tered upon  the  trial,  and  this  may 
tend  to  illustrate  the  points  to  be 
considered.  The  only  witness  exam- 
ined on  the  trial  was  Roy  P.  Gholson, 
the  presidCTt  since  its  organization 
of  the  plaintiff  bank.  After  he  had 
stated  his  residence  and  offidai  con- 
nection with  the  plaintiff,  he  was 
handed  a  paper  described  in  the 
question  as  "plaintiff's  exhibit  1," 
and  asked  to  state  what  it  was. 

His  answer  and  the  remainder  of 
his  testimony  was  as  follows: 

A.  Certificate  of  deposit,  $600; 
Rawlins  Nati(mal«Bank  to  Western 
States  Fire  Insurance  Company, 
with  notice  of  protest  and  nonpay- 
ment attached. 

Q.  Is  that  the  certificate  of  de- 
posit in  question? 

A.  It  is. 

Q.  Was  that  certificate  of  deposit 
negotiated  with  the  plaintiff  bank? 

A.  It  was. 

Q.  On  what  date? 

A.  About  August  26,  1912. 

Q.  Plaintiff  bank  the  present 
holder? 

A.  It  is. 
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(Cdnmiel  for  defendant  here  ob- 
jected to  the  question  and  moved  to 
strike  out  the  answer,  stating: 
'^Tfaat  is  one  of  the  material  issues 
in  the  case.  We  object  to  the  ques- 
tion as  calling  for  a  conclusion  of  the 
witness.  That  is  one  of  the  ques- 
tions for  the  court  to  decide."  The 
court  ruled  on  the  matter  b7  saying : 
''It  may  be  stricken  out."  The  plain- 
tiff took  an  exception.) 

Q.  Has  the  plaintiff  corporation 
received  any  pajnaaent  of  this  paper, 
Mr.  Gbolson? 

A.  It  has  not. 

Q.  What  is  the  amount  now  due 
on  iSais.  certificate  of  deposit? 

A.  Five  hundred  and  twenty- 
eight  dollars  and  sixty  cents  was 
the  amount  of  the  certificate,  witti 
interest  and  protest  fees. 

Q.  That  is,  that  includes  interest 
and  protest  fees? 

A.  Yes,  up  to  the  time  it  was  pre- 
Moked  and  payment  refused. 

That  was  the  amount  due  tm 
tbe  date  of  presentation? 

A.  Yes,  August  23,  1913. 

(Plaintiff's  counsel  here  offered 
pfadntiff's  exhibit  1  in  evidence.  De- 
fendant's counsel  objected  as  fol- 
tows:  "We  object  to  the  introduc- 
tion of  the  form  of  protest  attached 
to  the  certificate,  for  the  reason  thkt 
it  Is  not  an  issue  in  this  case.  There 
are  no  pleadings  here  as  to  the  pro- 
test fees;  and  of  course  the  execu- 
tion of  tiie  certificate  is  admitted. 
I  will  admit  that  the  certificate  of 
deposit  was  presented  for  pajnnept 
on  August  28,  1913,  and  the  execu- 
tion of  the  .certificate  is  admitted  in 
the  pleadings."  The  court:  "It 
may  be  admitted  for  that  purpose — 
of  showing  presentment  for  pay- 
ment.") 

Q.  Mr.  Gholson,  what  considera- 
tion did  the  plaintiff  bank  pay  for 
this  paper?  (An  objection  to  the 
question  as  immaterial  overruled.) 

A.  Paid  $500,  less  5  per  cent  dis- 
count, making  the  paper  draw  10  per 
cent  for  the  year.  It  carried  5  per 
cent  interest,  and  then  we  dis- 
counted 6  per  cent  more. 

There  was  no  cross-examination. 
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and  no  fmrther  testimony  was  intro- 
duced or  offered  by  either  party.  On 
the  back  of  the  certificate  of  deposit 
is  stamped,  as  if  by  a  rubber  stamp, 
the  name,  "The  Western  States  Fire 
Insurance  Company,"  and  immedi- 
ately underneath  that  name  appears 
the  written  signature,  'Taul  Fayn, 
V.  Pres't." 

The  court  found  generally  for  the 
defendant  and  against  the  plaintiff, 
and  judgment  was  rendered  in  de- 
fendant's favor  for  costs;  A  motion 
for  new  trial  was  filed  and  overruled, 
and  the  plaintiff  has  brought  the 
case  here  on  erroi;.  The  grounds 
stated  in  the  motion  for  new  trial 
were,  in  substance:  (1)  That  the 
decision  is  against  the  weight  of  the 
evidence  and  contrary  to  law.  (2) 
That  the  court  erred  in  finding  for 
tbe  defendant.  (3)  That  the  find- 
ings, decision,  and  judgment  were  in 
defendant's  favor  and  against  the 
plaintiff.  (4)  That  the  decision  is 
not  sustained  by  sufficient  evidence. 
The  overruling  of  the  motion  for 
new  trial  is  assigned  as  error  in  this 
court,  and  also,  substantially  as  in 
the  motion  that  the  decision  is 
against  the  weight  of  the  evidence, 
contrary  to  law,  and  not  sustained 
by  sufficient  evidence.  Rulings  of 
ttie  court  upon  plaintiff's  motion  to 
strike  out  parts  of  the  second  de- 
fense in  the  answer,  and  rejecthig 
evidence  offered  by  the  plaintiff,  are 
also  here  assigned  as  error. 

Under  our  rule  18  (104  Pac. 
xiii.),  the  alleged  error  in  denying 
plaintiff's  motion  to  strike  portions 
of  the  answer  and  in  rejecting  evi- 
dence offered  by  the  plaintiff  cannot 
be  considered.  Those  matters  were 
not  assigned  as  grounds  for  new 
trial  in  the  court  below,  and  the  rule 
aforesaid  provides  that  nothing 
which  could  have  been  properly  as- 
signed as  a  ground 
for  new  trial  in  the  Jrr.T^. 

court  below  will  be   »re««ate«  » 

considered  in  this  SSir* 
court,  unless  it  shall 
appear  that  the  same  was  properly 
presented  to  the  court  bebw  by  a 
inotion  for  a  new  trial,  and  that  such 
motion  was  overruled  and  an  excep- 
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tion  at  the  time  reserved  to  such 
ruling. 

Although  the  certificate  of  de- 
posit appears  to  ifi.  indorsed  as 
above  stated,,  there  was  no  speciiic 
proof  of  the  indorsement,  and  we  un- 
derstand that  to  have  beea  the  rea- 
son for  the  finding  and  judgment  in 
defendant's  favor,  and  perhaps,  also, 
the  failure  to  otherwise  prove  a 
transfer  by  the  payee.  Indeed,  the 
principal  contention  here  of  counsel 
lor  d^endant  in  error  is  that  it  was 
necessary  for  the  plaintiff,  to  entitle 
it  to  recover,  to  prove  the  genuine- 
ness of  the  indorsement  and  the  au- 
thority of  Paul  fayA  to  indorse  the 
name  of  the  payee, upon  the  instru- 
ment, if  it  shown  that  he  did  so 
indorae.it ;  and  that  the  offer  and  in- 
troduction in  ev^ehce  of  the  certifi- 
cate! with  its  execution  admitted, 
did  Etot  carry  witli  it  the  indorse- 
ment. On  the  other  hand,,  it  is  con- 
tended by  couns^.  for  plaintiff  in 
error  that  the.^intiff  held  the  cer- 
tificate a^  a  negotiable  inslrument, 
clothe^  wiUi  tiie  presumption  that  it 
was  negixti^ted.  f or  value  in  tbe  usual 
course  of  bpsiness  at  the  time  of  its 
execution  and  without  notice  of  axi^ 
equities  .betwe^  the  prior  parties  to 
the  indorsement,  and  that  posses- 
sion of  the  .i^ertificate  was  prima 
facie  evidence  of  ownership  and  faw- 
ful  possession,  so  that  the  plaintiff 
-was  reqi^ired  ^  do  nothing  in  open- 
ing its'  case/expept  to  prove  the  ejce- 
•cution  of  the  instrum^t  and  intro- 
duce it  in  evidence;  and,,  further, 
that,  all  of  the  certifip^jte.,  including 
the  indorsement,  was  received  in 
evidence  wlien  plaintiff's  exl^ibit  1 
was  offered,  juid  repeived  without  ob- 
jection, except  as,  to  the  protest  no- 
tice; but  that,  if  the  indoir^ement  is 
not  in  the  ^vid^ee,  the  ^.plaintiff 
would  be  entitled:  to  recover  for.the 
reason  that  the  jsxere  |)roductwn  on 
the  trial  of  an  unindorsed  negotiable 
instrument  payable  to  order  is  prima 
facie  evidence  of  ownershist,  and  en- 
titles the  holder  to  recover,  in  the 
absence  of  evidence  rebutting  such 
presumptiop.  .Savi  counsel  also  .con- 
tend, that  indorsement  by  thejwyee 
is  shown- by  the..;fcestimQi)y  of  the 


witness  Gholson  that  the  certificate 
was  negotiated  with  the  plaintiff 
bank. 

The  questions  thus  presented  will 
be  considered  in  what  we  deem  th^ 
propef-  order,  and,  first,  whether  the 
indorsement  was  offered  and  re- 
ceived in  evidence  without  objection, 
so  as  to  obviate  the  necessity  of 
proving  it,  assuming  for  the  present 
that,  if  so  offered  and  received,  such 
proof  would  be  unnecessary,  but 
otherwise  would  have  been  required. 
We  think  the  record  fails  to  show 
that  the  indorsement  was  either  re- 
ceived or  offered  in 
evidence.  •  It  was  "r'^e'^lfSTtV^f 
not  referred  to  by  *epo«it-<*e«t 
the  witness  when 
asked  to  describe 
the  proposed  exhibit,  nor  by  coonael 
when  offering  the.  same  in  evidence, 
and  there  is  no  mention  o£  it  any- 
v^ere  in  the  evidence.  The  first 
reference  to  the  rahilnt  aforesaid  or 
the  c^ifijoate  was  by  thisfiQuestidn, 
propounded  by  plaintiff's  oounsel  to 
the  only  witness  examined :  *1  hand 
you  iriaintiff's  exhibit  1  (haadHig 
paper  to  witness).  You  may  state 
what  that  is." 

.  The  witness  thereupon  described 
it,  as  above  shown,  by  stating  that  it 

was  a  certificate  of  deposit  for  $600, 
Kawlins  National  Bank  to  Western 
States  Fire  Insurance  Company^ 
with  notice  of  protest  and  nonpay- 
ment attached.  Without  any  fur- 
ther description  of  it,  "plaintiff's  ^« 
hibit  1''  was  offered  in  evid^ce.  The 
notice  of  protest  having  been  re- 
ferred to  as  part  of  the  exhibit,  ^ 
objection  was  interposed  to  it  as  im- 
material under  the  issues,  and  it  was 
admitted  for  the  purpose  of  showing 
presentment  for  payment.  But  laa 
.the  indorsement  had  not  hem  men- 
tioned as  part  of  such  exhibit,  in 
identifying  it  or  in  the  offer,  and  no 
proof  had  been  made  of  the  indo|:8^ 
ment,  though  denied  by  the  answer, 
defendant's  counsel  might  rightfully 
assume,  and  we  think  it  must  1^  un- 
derstood that  he  did,  that  the  offeir 
did  not  include  the  indorsement. 
The  indorsement  is  not  so  essentially 
a  part  of  the  certificate  thvt  it  wtnild 
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necessarily  be  incladed  in  an  offer  of 
the  certificate  in  evidence,  where 
proof  of  the  indorsement  is  required. 
Witt  V.  Campbell-Lakin  Segar  Co.  66 
Or.  144,  134  Pac.  316;  Johnson  v. 
English,  53  Neb.  530,  74  N.  W.  47; 
Levy  V.  Cunningham,  56  Neb.  348, 
76  N.  W.  882 ;  Comstock  v.  Kerwin, 
57  Neb.  1.  77  N.  W.  387;  Stroud  v. 
Harrington,  Hempst.  116,  Fed.  Cas. 
No.  13,546a ;  Wallace  v.  Reed,  70  Ind. 
263. 

It  is  dear  that  in  a  suit  against 
the  maker  of  such  an  instrument,  or 
of  a  promissory  note,  by  one  claim^ 
ing  to  hold  it  by  or  under  an  indorse- 
ment, where  the  execution  of  the  in- 
strument and  the  indorsement  are 
both  denied,  or  the  indorsement 
merely,  so  as  to  require  proof  in  the 
one  case  of  both  execution  and  in- 
dorsement, and  in  the  other  of  the 
indorsement,  proof  of  the  exectition 
alone  would  not  prove  the  indorse- 
ment, or  be  suffl- 
•t  cient  to  entitle  the 
indorsement  to  be 
admitted  in  evi- 
dence. And  we  do  not  suppose  it 
would  be  contended  that  the  instru- 
ment, whether  a  promissory  note,  bill 
of  exchange,  or  certificate  of  deposit, 
would  be  inadmissible  in  evidence 
without  or  separate  from  the  in- 
dorsement. Yet  the  effect  of  a  rule 
that  the  offer  and  admission  merely 
of  the  instrument  in  evidence,  upon 
proof  of  its  execution,  or  without 
such  proof  where  execution  is  ad- 
mitted, or  not  denied,  carries  with  it 
or  includes  the  denied  indorsement 
of  the  payee,  would  be  to  dispense 
with  proof  of  such  indoraeemnt,  and 
thus  nullify  the  rule  requiring  it,  or 
cause  the  excludon  of  the  instru- 
ment itself  upon  a  valid  objection  to 
tiie  indorsement.  Since  the  in- 
dorsement appearing  on  the  back  of 
the  certificate  was  not  identified  as 
part  of  it,  or  as  part  of  the  exhibit, 
or  referred  to  in  the  offer,  the  de* 
fendant  ought  not  to  be  held  subject 
to  the  consequences  of  a  failure  to 
object  to  evidence  offered  and  ad- 
mitted. 

Bat,  as  above  stated,  it  is  con* 
tended  that,  although  the  indorse- 


ment may  not  have  been  received  in 
evidence  under  the  offer  aforesaid, 
the  certificate  is  shown  to  have  been 
indorsed  by  the  payee,  and  delivered 
by  it  to  the  plaintiff,  by  the  testi- 
mony of  the  witness  Gholson  that  it 
was  "negotiated  with  the  plaintiff 
.bank."  This  contention  is  based 
upon  the  technical  meaning  of  the 
word  "negotiated"  in  the  Law  of 
Negotiable  Instruments,  which  in- 
cludes indorsement  as  well  as  detiv- 
ery  of  an  instrument  payable  to  or- 
der. Comp.  Stat.  1910,  §  3188.  So 
far  as  the  use  of  the  word  in  the 
question  propounded  to  and  an- 
swered in  the  aflfirmative  by  the  wit- 
ness may  have  implied  a  legally 
proper  and  completed  transfer,  it 
involved  a  legal  conclusion,  and 
without  any  showing  of  the  facts  of 
the  transaction.  Certainly  it  wsts 
not  the  best  or  the  proper  method 
of  proving  the  indorsement;  nor 
would  the  aflHrmative  answer  afore- 
said be  conclusive  if  the  facta  were 
in  evidence;  and  We  seriously -doubt 
whether,  standing  alone,-  it  could 
properly  be  held  sufficient  to  require 
a  verdict  or  finding  that  the  -inbtru>- 
ment  had  been  either  indorsed  or  de- 
livered by  the  payee,  even  if  the 
word  was  used  in  the  qu^tion  so 
propoimded  and  answered  in  the 
sense  above  indicateiiJ.  However, 
aside  from  the  fact  that  the  word 
has  other  ordinary  meanings,  and 
may  be  employed  to  denote  some- 
thing different  and  less  'than  its 
technical  definition  in  the  law  relat- 
ing to  the  transfer  of  negotiable  in-i 
struments,  as  well  as  the  obvious 
.difficulty  in  determining  what  the 
witness  understood  the  question  to 
mean,  if  not  what  counsel  intended 
by  it,  the  question  and  the  answer 
thereto  might  reasonably  be  con^ 
strued  to  mean  nothing  more  than 
that  the  certificate  Was  transferred 
to  the  plaintiff  by  someone ;  and  this 
would  not  necessarily  imply  that 
such  transfer  was  by  the  payee,  or 
that  the  payee  had  indorsed  or  au- 
thorized the  indorsement  -or  trans- 
fer. We  think  a  witness  might 
answer  such  a  question  in  the  af- 
firmative  with  wference  to  an  in- 
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stnunent  payable  to  order,  but 
transferred  merely  by  delivery  by 
some  third  perBon,  honestly  believ> 
ing  it  to  be  true  because  of  an  incor^ 
rect -understanding  of  the  law,  or,  if 
appearing  to  have  been  indorsed  by 
the  payee,  believing  that  it  was  so 
indorsed.  There  is  nothing  in  this, 
case  to  show  that  the  witness  based 
his  answer  even  partly  upon  the  in- 
dorsement, for  his  attention  was  not 
directed  to  it,  and  it  was  not  men- 
tioned in  the  testimony.  If  we 
might  properly  assume  that  he 
knew  what  was  necessary  to  the 
transfer  of  the  title  to  a  negotiable 
instrument  payable  to  order,  we  are 
not  satisfied  that  it  ought  also  to  be 
assumed  that  he  was  acquainted 
with  the  technical  or  statutory 
definition  of  the  word  "negotiated." 
If  the  contention  as  to  this  testi- 
mony was  made  in  the  trial  court, 
t^t  court  evidently  refused  to  ac< 
cept  it  aa  proof  of  an  indorsement  by 
the  payee,  or  ft  transfer  and  delivery 
by  tiie  latter  to  the  plaintiff,  or  to 
infer  from  it  the  fact  of  such  in- 
dorsement or  transfer.  It  is  in  any 
event  a  mere  conclusion,  except  as  it 
may  tend  to  show  a  transfer  to  plain- 
tiff by  someone  not  necessarily  the 
payee;  and  as  what  was  intended 
and  understood  by  it  is,  at  least,  in- 
volved in  much  doubt,  and  it  was 
within  the  power  of  plaintiff  to  show 
expressly  or  by  direct  evidence  f  ram 
whom  and  under  what  circum- 
stances it  received  the  certificate, 
we  think  the  judgment  ought  not  to 
be  disturbed  upon  the  ground  of  a 

merely  possible  in- 
:MiSS:S^    ference  or  implica-. 

tion  of  the  payee  s 
indorsement  or  transfer  from  the 
testimony  aforesaid.  Vickery  v. 
Burton,  6  N.  D.  245,  69  N.  W,  193; 
St.  Johns  Table  Co.  v.  Brown,  126 
Mwh.  592,  85  N.  W.  1124. 

In  Vickery  v.  Burton,  supra,  the 
name  of  the  payee  speared  on  the 
back  of  the  notes  sued  on,  and  the 
payee  and  another  witness  testified 
about  a  certain  transaction,  and  that 
thereafter  the  plaintiff  was  the  law- 
ful owner  and  holder  of  the  notes, 
but  without  stating  that  the  payee 


had  indorsed  or  assigned  the  notes, 
or  referring  at  all  to  an  indorse- 
ment or  assignment.  The  court,  in 
mentioning  such  testimony,  said 
that  there  seemed  to  be  a  studied 
effort  to  avoid  the  crucial  matter  of 
the  actual  indorsement  of  the  notes, 
and  that  the  plaintiff  had  failed  to 
show  the  essential  fact  of  the  in- 
dorsement by  the  payee ;  and  it  was 
held  that  the  trial  court  erred  in 
granting  a  motion  for  a  directed 
verdict  in  plaintiff's  favor. 

This  brings  us  to  the  main  ques- 
tion in  the  case,  viz.:  Whether  the 
poBfiession  of  the  certificate  entitled 
the  plaintiff  to  recover  without 
proving  an  indorsement,  or  at  least 
a  transfer,  by  the  payee,  or,  in  other 
words,  whether,  the  execution  of  the 
certificate  having  been  admitted  by 
the  pleadings,  the  mere  fact  of  pos- 
session, as  shown  by  the  i^rodudaon 
of  the  certificate  on  the  trial  and  its 
introduction  in  evidence,  was  suf- 
ficient prima  fade  to  entitle  tte 
plaintiff  to  recover,  in  view  tgt  the 
denial  by  the  answer  of  the  alleged 
indorsement  and  delivery  by  the 
payee,  as  well  as  the  alleged  owner- 
ship of  the  plaintiff. 

Counsel  for  plaintiff  base  tbeir 
contention  that  the  mere  fact 
such  possession  was  sufficient  to  en- 
title the  plaintiff  to  recover,  first, 
upon  the  principle  that  possessikm  of 
a  negotiable  instrument  payable  to 
the  bearer,  or  indorsed  in  blank,  is 
prima  facie  evidence  of  title.  But 
that  well-settled  rule  does  not  reach 
the  question  of  the  necessity  of 
proving  the  indors^ent  On  the 
contrary,  it  assumes  that  the  instzii- 
ment  has  in  fact  been  indorsed  in 
blank  by  the  payee  or  special  in- 
dorsee, and  does  not  refer  to  an  in- 
strument merely  appearmg  to  have 
been  so  indorsed.  Where  the  gen- 
uineness of  the  indorsement  is  not 
legally  challenged,  or  is  -estaUl^ied 
by  proof,  then  the  rule  applies,  and 
for  the  reason  that,  like  an  instru- 
ment made  payable  to  bearer  on  its 
face,  one  payable  to  order  may  be 
negotiated  by  mere  delivery  when 
indorsed  in  blank  by  the  payee. 
Hence  the  presumption  of  ownor- 
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ship  f lOBQ  the  mere  fact  of  the  pos- 
session of  such  an  instrument. 

I*hi8  is  illustrated  by  some  of  the 
cases  cited  and  quoted  from  in  coun- 
sels' brief.  Among  them  is  the  ease 
of  Dawson  Town  &  Gas  Co.  v.  Wood- 
hull,  14  C.  C.  A.  464,  82  U.  S.  App. 
134»  67  Fed.  451,  wherein  Ch^it 
Judge  Thayer,  in  the  opinion  of  the 
court,  said:  "The  legal  presump- 
tion of  -ownership  which  exists  in 
favrar  of  one  who  is  ostensibly  in 
possession  of  negotiable  notes  in- 
dorsed in  blank  by  the  payee,  as 
these  notes  w^e,  and  who  brings  a 
suit  thereon,  is  not  overcome  by  a 
mere  denial  of  the  fact  of  flrwnership 
contained  in  the  answer.  When 
these  notes  were  offered,  they  were 
in  the  hands  of  the  plaintiff's  attor- 
neys. The  legal  presumption  was 
that  they  had  received  them  from 
tlie  hands  of  their  cUent  .  ■ .  •  and 
that  they  were  the  eliraf  s  property. 
There  was  no  occasion,  thensf ore* 
for  offering  testimony  to  confirm 
the  presumption  before  the  notes 
were  admitted  in  evidence." 

The  court  was  thare  clearly  re- 
ferring to  the  presumption  of  own- 
ership in  favor  of  one  in  possession 
of  a  negotiable  note  shown  to  have 
been  actually  indorsed  hi  talsnlc  by 
the  payee,^-iiot  merely  appearing  to 
have  been  so  indoned,  for  the  fact 
of  such  indorsement  is  stated  in  that 
part  of  the  opinion  above  quoted, — 
and  in  stating  the  facts  of  the  case 
the  learned  judge  said  that  the 
notes  sued  on  were  executed  by  the 
defendant  in  favor  of  J.  T.  HoUe,  as 
payee,  "and  were  subsequently  in- 
dorsed by  him  to  said  Woodhull." 

Counsel  quote  from  the  opinion  in 
the  case  of  Collins  v.  Gilbert,  94  U. 
S.  768,  24  L.  ed.  170,  the  statement, 
aaiong  others,  that  possession  of  a 
negotiable  instrument  payable  to 
beater,  or  indorsed  in  blank,  ia 
prima  facie  evidence  that  the  holder 
is  the  proper  holder  and  lawful  pos* 
sessor  of  the  same,  and  that  actual 
possession  of  such  an  instrument 
payable  to  bearer  or  indorsed  in 
bUuik  is  plenary  evidence  of  title  in 
the  holder  until  other  evidence  is 
Biodueed  to  control  it.  But  it  was 
11  A.L.R.^-4a 


also  stated  in  the  opinion  in  that 
case  that  "the  record  shows  that 
the  draft  was  accepted  by  the  de- 
fendant, and  was  duly  indorsed  by 
the  payee,"  and  that  "due  delivery 
of  the  executed  draft  of  the  con- 
tractor indorsed  in  blank  is  ad- 
mitted." Thus  the  court  had  in 
mind  an  instrument  shown  to  have 
been  in  fact  indorsed  by  t^e  payee. 
Indeed,  it  was  further  said,  ^ter 
stating  that  possession  of  an  instru- 
ment payable  to  bearer,  or  indorsed 
in  blank,  is  prima  facie  evidence 
that  the  holder  is  the  lawful  holder 
and  possessor  of  the  same,  that  in  a 
suit  hi  tiie  name  of  the  tzansf eree- 
the  former  has  nothing  to  do,  in  the 
opaiing  of  his  case,  *^except  to  prove 
the  signatures  to  the  instrument, 
And  introduce  the  same  in  evidence." 

In  this  connection,  also,  counsel 
cite  and  quote  from  the  Connecticut 
case  <A  New  Haven  Hf  g.  Co.  v.  New 
Haven  Pulp  &  Board  Co^  76  Conn. 
126,  66  Ati.  604.  The  question  in 
that  case  was  whether  tiie  trial 
court  had  found  the  note  to  have 
been  indorsed  by  the  payee,  and 
whether  the  evidence  was  sufficient 
to  show  such  indorsement.  The 
note  appeared  to  have  been  indorsed 
in  the  name  of  the  payee,  a  corpora- 
tion, by  "one  Tutton  in  its  behalf."* 
The  evidence  in  the  case  went  be- 
yond -the  mere  production  of  the 
note  on  the  trial,  and,  among  other 
things,  it  was  shown  that  Mr.  Tut- 
ton, while  negotiating  with  the 
plaintiff  in  behalf  of  the  payee  for 
the  purchase  of  certain  machinery, 
left  the  note  with  the  plaintiff  to  be- 
credited  to  the  payee,  and  that  it 
was  so  credited.  That  case  does  not 
hold  that  the  mere  fact  of  possession 
of  a  note  appearing  to  have  been  in- 
dorsed  in  blank  is  sufficient  without 
proof  of  the  indorsement. 

Counsel  also  rely  upon  the  case 
of  Gumaer  v.  Sowers,  81  Cok>.  164,. 
71  Pae.  1103.  But  that  case  camiot 
be  regarded  as  authority  in  support 
of  the  contention  since  explained  in 
the  more  recent  Colorado  case  of 
Marks  v.  Munson,  69  Colo.  440,  149= 
Pac.  440,  Ann.  Cas.  1917A,  766.  It 
was  held  by  a  majority  of  the  court 
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in  the  latter  case  that  the  mere  fact 
of  possession  was  not  sufficioitf 
without  proof  of  the  indorsement, 
and  the  case  of  Gumaer  v.  Sowers, 
supra,  was  referred  to  as  follows: 
"There  the  objection  to  the  intro- 
duction of  a  note  without  proof  of 
the  signatures  was  not  made  in  apt 
time,  so  as  to  make  the  ruling  on  dta 
admission  reviewable  in  this  court. 
The  judgment  was  properly  af- 
firmed, but  in  the  opinion  there  are 
some  statements  which  support  the 
position  of  defendant  in  error  in  this 
case.  They  were,  however,  not 
necessary  to  the  decision,  were  due 
to  evident  misapprehension  of  the 
authorities*  as  in  the  case  above  dis- 
cussed (Pendleton  v.  Smissaert,  1 
Colo.  App.  508,  29  Pac.  521),  and 
should  be  regarded  as  dicta  merely." 

In  Daniel  on  Negotiable  Instru- 
ments, §  S12,  it  is  said:  "The  mere 
possession  of  a  negotiable  instru- 
ment, produced  in  eWdence  by  the 
indorsee,  or  by  the  assignee  where 
no  indorsement  is  necessary,  im- 
ports prima  facie  .  .  .  that  he  is 
the  owner  thereof,  entitled  to  recov- 
er the  full  amount  against  all  prior 
parties. ,  In  other  words,  the  produc- 
tion of  the  instrument,  and  proof 
that  it  is  genuine  (where  Ipdeed 
such  proof  is  necessary) ,  prima 
facie  establishes  his  case,  apd  he 
may  there  rest  it." 

Thus  the  author  seems  to  exclude 
from  such  presumption  the  genuine- 
ness of  the  instrument,  if  put  in  is- 
sue, which  we  think  was  intended  to 
embrace  the  signature  of  an  indors- 
«r  necessary  to  negotiation  as  wdl 
as  that  of  maker  or  acceptor.  And 
in  the  succeeding  section  (813)  it  is 
said  that  it  "'is  not  compet^t  for 
defendant  to  deny  that  the 
plaintiff  is  the  owner  and  holder  of 
a  note  upon  which  he  brings  suit  as 
such,  without  traversing  the  sig- 
nature, the  indorsement,  or  the  de- 
livery of  the  note,"  clearly  recogniz- 
ing, it  seems  to  us,  the  ri^it  to  deny 
the  indorsement  and  the  resulting 
necessity  of  proving  it  to  make  out 
a  prima  facie  case.  Should  the  in- 
dorsement, if  in  be  oroved. 
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the  presun^on  of  ownerdiip 
would  then,  at  course,  apply. 

The  same. learned  author  stated 
the  rule  as  to  the  presumption  from 
possession  in  §  1200,  by  cpioting 
from  Whitefoia  v.  Burckmyer,  1 
Gill,  127,  39  Am.  Dec.  640,  as  fol- 
lows :  "A  bill  payable  to  bearer,  or 
a  bill  payable  to  order  and  indoned 
in  blank,  will  pass  by  delivery,  and 
bare  possession  is  prima  facie  evi- 
dence of  title;  knd  for  that  reason 
possessicm  of  such  a  bill  would  enti- 
tle the  holder  to  sue," — citing  only 
Crosthwait  v.  Misener,  13  Bush, 
543,  and  Wells  v.  Schoonover,  9 
Hdsk.  805,  in  addition  to  tiie  Muy- 
Und  case  af(«eaaid.  The  Maiyla^ 
case  was  against  the  hidorser,  and 
it  shows  that  the  plaintiff  proved  the 
handwriting  of  both  drawer  and  in- 
dorser.  The  Tennessee  case  shows 
the  fact  of  indorsement  by  the  payee 
of  tile  notes  sued  on,  and  that  it  was 
not  denied  that  the  legal  title  to  the 
notes  passed  by  the  indorsement  of 
the  payee  to  the  plaintiff.  And  in 
the  Kentucky  case  the  court  mere^ 
said:  "Possession  of  a  note  is 
prima  facie  evidence  of  ownership, 
and  iH)peUee  eadiibits  the  note  and 
claims  it  as  his ;  that  claim  and  pos- 
session will  be  respected  till  his  titie 
to  the  note  is  -denied  by  tiie  plead- 
ings of  his  adversary." 

It  does  not  a^peax,  therefore,  that 
the  author  was  stating  a  rule  dis- 
pensing with  proof  of  the  indorse- 
ment, but  rather  a  rule  of  evidence 
where  the  indorsement  is  not  d&< 
nied,  or,  if  denied,  is  established  by 
proof.  In  the  6th  edition  of  the 
same  work,  by  T.  H.  Calvert,  a 
paragraph  is  added  to  §  1200,  stat- 
ing that  possession  of  the  note  or 
bill  is  prima  facie  evidence  ttut  the 
same  was  indorsed  by  titie  person  by 
whom  it  purports  to  be  indorsed,  cit- 
ing only  certain  Minnesota  cases, 
viz.:  National  Bank  v.  Mallan,  37 
Minn.  404,  34  N.  W.  901;  Tarbox  v. 
Gorman,  31  Minn.  60, 16  M.  W.  466, 
and  First  Nat  Bank  v.  hoyhad,  28 
Minn.  396,  10  N.  W.  421.  But  tiie 
cases  so  cited  were  each  based  upon 
a  statute  so  providing,  viz.,  that  in 
actions  on  promissory  notes  or  bills 
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ot  exchange  by  the  indorsee,  the  pos- 
seasion  of  the  note  or  bill  is  prima 
^ie  evidence  that  the  same  was  in- 
dorsed by  the  person  by  whom  it 
purports  to  be  indorsed. 

The  supreme  court  of  Colorado, 
by  Teller,  J.,  considering  the  rule 
aforesaid  and  the  cases  cited  to  sus- 
tain the  contention  that  under  it 
proof  of  the  payee's  indorsement  of 
an  instrument  is  not  required,  says 
in  the  recent  case  of  Marks  v.  Mun- 
son,  supra :  "The  language  of  these 
cases;  when  applied  to  the  facts 
thereof,  clearly  means  only  that  an 
instrument  in  fact  executed  as  a 
note,  bearing  a  genuine  indorse- 
ment, when  offered  in  evidence  by 
an  indorsee,  if  indorsed  in  blanks 
miUces  a  prima  facie  case  of  owner- 
ship." And  further:  "There  is  no 
presumption  that  the  names  on  the 
note  were  written  by  or  under  the 
authority  of  the  persons  whose  sig- 
natures they  purport  to  be." 

iSo  it  was  held  that  in  a  suit 
against  the  maker  of  a  note  by  one 
oteiming  ae  an  indorsee,  when  the 
execution  and  indorsement  are  put 
in  issue  by  the  answer,  such  note  is 
not  admissible  in  evidence  without 
proof  of  the  signatures. 

Tfae-^le'that  a  presumption  of  ti- 
tle arises  from  the  fact  of  posses- 
^oa  of  a  note  payable  to  order  and 
indorsed  in  blank  is  found  stated  in 
Randolph  on  Commercial  Paper,  2d 
ed.  ^  776.  Yet  in  a  preceding  sec- 
tion <774)  it  is  said  that  an  in- 
dorsee, in  an  action  against  maker 
or  acceptor,  must  prove  the  indorse- 
ments under  which  he  holds,  and 
that,  where  the  indorsement  is  made 
by  an  agent,  both  his  signature  and 
authority  must  be  proved.  Evident- 
ly the  former  rule,  as  stated,  was 
not  supposed  to  be  inconsistent  with 
the  iatteri  The  rule  as  to  presump^ 
tion  from  possession,  at  least  where 
tiie  indorseinent  of  an  instrument  to 
order  ia  denied,  we  find  stated  con- 
sistently with  the  rule  as  to  proving 
the  indorsement  in  James  v.  Chal- 
mers, 6  N.  Y.  209,  214.  There  the 
court  said  that  the  long-established 
and  well-settled  rule  was  that  where 
a  -t>l!aintiff  'introdnceft  and  proves  a 


negotiable  promissory  note,  payable 
to  a  third  person  or  bearer,  or,  if  to 
the  order  erf  such  person,  by  proving 
his  indorsement  thereof,  the  plain- 
tiff is  prima  facie  not  only  to  be 
deemed  the  lawful  owner  of  the 
note,  but  that  it  came  to  him  in  the 
regular  course  of  business  before 
maturity.  In  Way  v.  Richardson,  3 
Gray,  412,  63  Am.  Dec.  760,  an  ac- 
tion against  the  maker  on  a  note  in- 
dorsed in  blank,  Shaw,  Ch.  J.,  said : 
"The  genuineness  of  the  signature 
and  indorsements  was  admitted. 
This,  with  the  production  of  the 
note,  was  prima  facie  evidence  of  ti- 
tle^  and  good,  unless  rebutted." 

And  we  think  it  clear  that  the 
rule  as  generally  stated  means,  as 
to  an  instrument  indorsed  in  blank, 
one  actually  so  indorsed  by  the 
payee,  or  the  special  indorsee,  as  the 
case  may  be. 

We  are  not  now  considering  the 
manner  of  proving  an  indorsement, 
or  what  would  be  sufficient  evidence 
thereof  aside-  from  the  fact  of  pos- 
session, but  the  necessity  for  such 
proof.  Although  there  are  some  de- 
cisions apparently  to  the  contrary, 
we  believe  it  to  be  well  settled  by  the 
great  weight  of  authority  that  an 
indorsement  necessary  to  the  title  of 
one  bringing  suit  upon  a  negotiable 
instrument  must  be 
proved  to  autiiorize  ffX.'S'/me";**- 
the  presumption  of  brhoideiv- 
ownership  from  the  fil&^MLcat. 
fact  of  possession, 
when  the  indorsement  is  put  in  is- 
sue by  the  pleadings,  and  in  the  ab- 
sence of  a  statute  providing  other- 
wise. Story,  Bills  (Bennett's  ed.)  § 
262;  Edwards,  Bills  &  Notes,  683; 
2  Greenl.  Ev.  (Redfield's  ed.)  §§ 
163-168;  Byles,  Bills,  425;  3  Phil- 
lips,  Ev.  (Cowen  &  Hill's  Notes) 
189 ;  Abbott's  Proof  of  Facts,  3d  ed, 
775 ;  Smith  v.  Chester,  1  T.  R.  664, 
99  Eng.  Reprint,  1303,  1  Revised 
Rep.  845;  Robinson  v.  Yarrow,  7 
Taunt.  456,  129  Eng.  Reprint,  183, 
1  J.  B.  Moore,  150, 18  Revised  Rep. 
537 ;  Beeman  v.  Duck,  11  Mees.  &  W. 
251,  152  Eng.  Reprint,  796,  12  L.  J. 
Exch.  N.  S.  198,  4  Eng.  Rul.  Cas. 
622;  Jacobs  v.  Tarleton^  11  Q.  B. 
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421,  116  Enff.  Reprint,  684,  17  L.  J. 
Q.  B.  N.  S.  194, 12  Jur.  517 ;  Maraton 
V.  Alien.  8  Mees.  &  W.  494, 161  Eng. 
Reprint,  1134, 1  Dowi.  N.  S.  442, 11 
L,  J.  Exch.  N.  S.  122 ;  Lloyd  v.  How- 
ard, 15  Q.  B.  995. 117  Eng.  Reprint, 
736,  20  L.  J.  Q.  B.  N.  S.  1,  15  Jur. 
218;  Harrop  v.  Fisher,  10  C.  B.  N.  S. 
196, 142  Eng.  Reprint.  426,  30  L.  J. 
C.  P.  N.  S.  283,  7  Jur.  N.  S.  1058,  9 
Weelc  Rep.  667,  4  Eng.  Rul  Cas. 
338;  Spicer  v.  Smith,  23  Mich.  96; 
St.  Johns  Table  Co.  v.  Brown,  126 
Mich.  592,  86  N.  W.  1124;  Canal 
Bank  v.  Bank  of  Albany,  1  Hill,  287 ; 
Newton  v.  Principaal,  82  Mich.  271, 
46  N.  W.  284 ;  M'Cormick  v.  Trotter. 
10  Serg.  &  R.  94;  Wallace  v.  Reed, 
70  Ind.  263 ;  Anniston  Pipe  Works  v. 
Maiy  Pratt  Furnace  Co.  94  AJk.  606, 
10  So.  259;  J^terson  County  Sav. 
Bank  v.  Interstate  Sav.  Bank,  6  Ala. 
App.  363,  69  So.  348;  Hugumin  & 
Co.  V.  Hinds,  97  Mo.  App.  346,  71  S. 
W.  479;  Wade  v.  Boone,  184  Mo. 
App.  88,  168  S.  W.  360;  Scotland 
County  Nat  Bank  v.  Hohn,  146  Mo. 
App.  699,  126  S.  W.  539;  Clatfy  v. 
Farrow.  44  N.  Y.  S.  R.  789, 18  N.  Y. 
Supp.  160;  Church  v.  Church,  80  Vt 
228,  67  Atl.  649;  Boles  v.  Harding, 
201  Mass.  103,  87  N.  E.  481;  Whid- 
don  V.  Sprague,  203  Mass.  526, 89  N. 
E.  917;  Smith  v.  Bryan,  33  N.  C. 
(11  Ired.  L.)  418;  Blum  v.  Sallis,  24 
La.  Ann.  118;  Andrews  v.  Powers, 
35  Wis.  644;  Swanby  v.  Northern 
State  Bank.  160  Wis.  672. 187  N.  W. 
763 ;  Clason  v.  Parrish,  93  Va.  24, 24 
S.  E.  471 ;  Baker  v.  Warner,  16  S.  D. 
292,  92  N.  W.  393;  Vickery  v.  Bur- 
ton,  6  N.  D.  245,  69  N.  W.  193. 

In  Story  on  Bills,  in  the  section 
cited,  it  is  said  that  there  is  no  im- 
plied admission  on  the  part  of  the 
acceptor  of  the  genuineness  of  the 
signature  of  the  payee,  or  of  any 
other  indorser,  and  consequently  the 
holder,  in  order  to  recover  of  the 
acceptor,  must  establish  by  proof 
the  genuineness  of  such  signatures, 
to  show  title  to  the  bill,  although  he 
need  not  prove  the  signature  of  the 
drawer.  In  Bylea  on  Bills,  supra,  it 
is  also  said  that  tiie  indorsement 
must  be  proved,  if  the  action  b« 
against  a  maker  or  accei^r  by  an 
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indorsee.  The  doctrine  is  stated  in 
Gr«enleaf  on  Evidence,  voL  2.  g  163 
a»  follows:  "Where  the  action  is 
between  the  immediate  parties  to 
the  contract^' as  payee  and  maker  of 
a  note,  or  payee  and  acceptor  of  a 
bill,  the  plaintiff,  ordinarily,  has 
only  to  produce  the  Instrument  and 
prove  the  signature.  But  where  the 
plaintiff  was  not  an  original  party 
to  the  contract,  but  has  derived  h^ 
title  by  means  of  some  intermediate 
transfer,  the  steps  of  this  transfer 
become,  to  some  extent,  material  to 
be  proved." 

And  in  §  166:  "The  plaintiff  is 
not  bound  to  allege,  nor  of  course  to 
prove,  any  indorsements  but  such  as 
are  necessary  to  convey  the  title  to 
himself.  All  others  may.  therefore, 
be  stricken  out" 

And  in  Phillips  on  Evidence, 
above  cited,  it  is  said:  'The  in- 
dorsement is  to  be  proved  in  the 
ordinary  mode,  like  other  handwrit- 
ing. .  .  .  It  must  appear  that  the 
indorsement  was  made  hy  the  per- 
s<m  by  whom  it  puiports  to  have 
been  made." 

In  Smith  v.  Chester.  1  T.  R.  664. 
99  Eng.  Reprint,  1303,  it  was  held 
that,  in  an  action  by  an  indorsee  of 
a  bill  of  exchange  agiiiiiit  the  ac- 
ceptor, it  is  necessary  to  prove  the 
himdwriting  of  the  first  indorser. 
notwithstanding  that  such  indorse- 
ment was  on  the  bill  •when  it  was  ac- 
cepted. Answering  the  ecmtentien 
that,  as  the  indorsement  was  on  Ihe 
bill  at  the  time  of  the  acceptance,  it 
must  be  taken  to  have  been  admitted 
by  the  drawee,  and  that  he  could  not 
afterwards  dispute  it,  Ashhorst.  J^ 
said :  "The  law  has  been  otherwise 
settled.  And  if  it  were  not  so,  fliere 
would  be  no  difference  in  this  re- 
spect between  bills  payable  to  order, 
and  those  payaUe  to  bearer.  And 
it  would  open  a  door  to  great  fntnd.'* 

And  Buller.  J.,  said :  "This  point 
was  much  considered  in  a  late  case 
before  this  court,  when  they  were 
perfectly  clear  that  an  indorsee  of  a 
bill  of  exchange,  in  an  acti<m  against 
the  acceptor,  was  obliged  to  prove 
the  handwriting  of  the  first  indois- 
er.  For  when  a  bill  is  presented  for 


Digitized  by  Google 


CAPITOL  HILL  STATE  BAl 

acceptance,  the  acceptor  only  looks 
to  the  handwriting  of  the  drawer, 
which  he  is  afterwards  precluded 
from  disputing;  and  it  is  on  that  ac- 
count that  an  acceptor  is  liable,  even 
though  -the  bill  be  forged/' 

In  the  Michigan  case  of  Spicer  t. 
Smith,  in  which  the  opinion  was  de- 
livered by  Graves,  J.,  and  concurred 
in  by  the  other  eminent  justices  of 
the  court,  Justices  Ck>oley,  Campbell, 
and  Christiancy,  it  was  held,  in  a 
salt  brought  by  an  indorsee  against 
the  maker  of  a  prcHnissory  note  pay- 
able to  order  and  having  indorsed 
upon  it  the  name  of  the  payee  by 
one  as  agent,  that  it  was  incumbent 
on  the  plaintiff,  aside  from  the  ex- 
ecution of  the  note,  to  prove  that  the 
indorsement  was  made  by  the  one 
signing  as  agent  and  that  he  had 
authority  to  make  it.  In  the  Wis- 
consin case  of  Swanby  v.  Northern 
State  Bank.  150  Wis.  572, 187  N.  W. 
763,  Chief  Justice  Winslow,  deliver- 
ing the  opinion  of  the  court,  said 
that  mere  naked  possession  of  nego- 
tiable paper  payable  to  order  does 
not  prove  title. 

The  rule  as  to  proving  an  indorse- 
ment as  well  as  the  executitm  of'a 
negotiable  instrumrat  has  been  mod- 
ified or  changed  by  statute  in  Min- 
nesota, as  above  shown,  and  perhaps 
in  other  states  by  a  statute  to  the 
same  effect;  and  it  has  been  modi- 
fied in  several  states  by  statutory 
provision  making  proof  of  execution 
or  indorsement  unnecessary  unlesd 
the  same  is  denied  under  oath.  Un- 
der our  Code  of  Civil  Procedure 
every  pleading  of  fact  must  be  veri- 
fied by  the  affidavit  of  the  party,  his 
agent,  or  attorney,  except  in  certain 
cases  not  here  material.  Comp. 
Stet  1910,  §§  4422-^0.  The 
answer  in  this  case  was  verified  as 
rfaqnired  by  stetnte.  Under  the 
former  Code,  displaced  by  the  one 
now  in  force,  such  verification  was 
not  required;  but  it  was  provided 
that,  in  all  actions,  allegations  of 
Ihe  execution  of  written  instru- 
ments and  indorsemente  thereon 
shall  be  taken  as  true,  unless  the 
denial  of  the  same  be  verified  by  the 
affidavit  of  the  party,  his  agent,  or 
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attorney.  Comp.  Laws  1876,  p.  46, 
chap.  3,  §  103.  That  provision  was 
omitted  from  the  present  Code, 
which  requires  verification  in  all 
cases,  wifu  the  immaterial  excep- 
tions aforesaid,  and  obviously  be- 
cause of  such  requirement.  Under 
the  former  Code  the  question  might 
arise  as  to  the  effect  of  an  unverified 
pleading  denying  the  execution  or 
indorsement  of  a  negotiable  instru- 
ment, and,  though  otherwise  good  as 
a  pleading,  su^  unverified  denial 
would  be,  and  was  in  practice,  disre- 
garded. And  it  will  be  found  that 
many  of  the  cases  holding  proof  of 
execution  or  indorsement  to  be  un- 
necessary are  based  upon  a  sUto- 
tory  provision  to  that  effect,  where 
the  pleading,  containing  a  denial  of 
such  matter  is  not  properly  verified. 
See  Whiddon  v.  Sprague,  203  Mass. 
626,  89  N.  E.  917;  First  Nat.  Bank 
V.  Smith,  —  Tex.  Civ.  App.  — ,  183 
S.  W.  862;  O'Rear  v.  American 
Trust  &  Sav.  Bank,  196  Ala.  277,  71 
So.  105. 

Thus  far,  with  respect  to  the  con- 
tention that  plaintiff's  possession 
and  production  of  the  certificate  in 
court  were  alone  sufficient  to  entitle 
it  to  recover,  we  have  considered  the 
meaning  and  effect  of  the  principle 
aforesaid  that  possession  of  a  nego- 
tiable instrument  indorsed  in  blank 
is  prima  facie  evidence  of  title. 
But  the  contention  is  also  based 
upon  §  3217,  Compiled  Statotes  of 
1910,  a  section  of  the  Negotiable  In- 
struments Law,  the  uniform  law  on 
that  subject  adopted  in  this  state. 
The  part  of  the  section  relied  on 
reads  as  follows :  "Every  holder  is 
deemed  prima  facie  to  be  a  holder  in 
due  course;  but  when  it  is  shown 
that  the  title  of  any  person  who  has 
negotiated  the  instrummt  was  de- 
fective, the  burden  is  on  the  holder 
to  prove  that  he  or  some  person  un- 
der whom  he  claims  acquired  the  ti- 
tJe  as  a  holder  in  due  course." 

It  is  argued  with  reference  to 
that  section  of  the  statutes  that  the 
plaintiff,  being  the  holder  of  the  cer- 
tificate, is  to  be  deemed  a  holder  in 
due  course  until  it  is  shown  by 
proper  evidence  that  the  title  of  the 
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person  who  negotiated  the  inBtru- 
ment  was  defective,  and  that  the  at- 
tack upon  the  indorsement  to  the 
plaintiff  bank  in  the  answer  is  not 
itself  sufficient  to  overcome  the  pre- 
sumption. The  fault  with  this  argu- 
ment is  that  it  fails  to  distinguish 
:  between  mere  possession  and  tJie  le- 
gal term  "holder,"  and  misconceives 
the  purpose  and  intent  of  the  provi- 
sion referred  to,  which  is  to  state 
the  presumption  in  favor  of  one  who 
is  in  fact  the  holder  that  he  is  a  hold- 
er in  due  course,  but  that  the  burden 
of  proving  that  he  acquired  such  ti- 
tle in  due  course  will  be  upon  him 
when  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defec- 
tive. The  section  does  not  declare 
that  one  in  possession  is  to  be  deemed 
a  holder  in  due  course,  though  it  is 
true  that  he  may  come  within  the 
terms  of  the  section  if  in  fact  the 
holder.  The  term  "holder,"  as  used 
in  the  section  and  throughout  the  act, 
unless  otherwise  shown  by  the  con- 
text, is  defined  by  that  act  as  mean- 
ing "the  payee  or  indorsee  of  a  bill 
or  note,  who  is  in  possession,  or  the 
bearer  thereof."  The  same  law  de- 
fines "bearer"  as  meaning  "the  per- 
son in  possession  of  a  bill  or  note 
which  is  payable  to  bearer."  Comp. 
Stat  1910,  §  3849.  Hence  one  in 
possession  may  be  the  holder,  and 
he  is  the  holder  of  an  instrument 
payable  to  bearer,  either  on  its  face 
or  by  the  indorsement  in  blank  of 
the  person  to  whose  order  it  has 
been  made  payable.  The  instru- 
ment is  then  toansf  erable  by  mere 
delivery  so  as  to  pass  the  les^  title. 
But  if  not  payable  to  bearer,  then 
the  "holder"  can  only  be  the  payee 
or  indorsee  who  is  in  possession. 
Swanby  v.  Northern  State  Bank, 
supra.  The  concluding  words,  "or 
the  bearer  thereof,"  in  the  above 
definition  of  "holder,"  evidently  re- 
fer to  one  who  is  in  possession  bf  an 
instrument  payable  to  bearer;  that 
■is,  the  "bearer,"  as  defined  by  law. 
Unless  an  instrument  payable  to  the 
order  of  a  person  named  is  in- 
dorsed by  the  payee  in  blank,  it  does 
not  become  payable  to  bearer,  and 
therefore  mere  possession  by  one 
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other  than  the  payee  will  not  t^nsti- 
tute  him  the  holder,  as  that  term  is 
defined  by  the  statute  and  asiiaUy 
understood. 

Whether  or  not  the  plaintiff,  if  it 
became  the  holder,  was  a  holder  in 
due  course,  is  not  the  question  in 
this  case ;  for,  if  the  plaintiff  is  the 
bolder,  then  it  would  be  deemed  a 
holder  in  due-  eearsev'  sinee  nv  evi- 
dence was  introduced  to  rebut  that 
fact,  or  to  throw  the  burden  of  prov- 
ing it  upon  the  plaintiff.  But  the 
question  is  whether  it  has  been 
shown  that  the  plaintiff  was  the 
holder,  or,  to  be  exact,  whether  the 
fact  of  possession,  and  that  the 
plaintiff  paid  money  for  the  instru- 
ment to  someone  not  named  in  the 
evidence,  is  sufficient  to  show  its  ti- 
tle and  right  to  recover.  And  we 
find  nothing  in  the 
Negotiable  Instru-  »rovui«s~ 
ments  Law  making 
the  mere  fact  of  possession  evidmce 
of  title  to  negotiable  paper  payable 
to  order,  or  evidence  that  it  was  in- 
dorsed by  the  payee  in  blank  or 
otherwise,  or  dispensing  witii  proof 
of  such  indorsement,  if  denied,  and 
.the  indorsement  be  relied  on  to  ^ow 
title,  or  is  necessary  for  that  pur- 
pose. On  the  contrary,  that  law  pro- 
vides (Comp.  Stat.  1910,  §  3188) 
that  an  Instrument  is  negotiated 
when  it  is  transferred  from  one  per- 
son to  another  in  such  manner  as  to 
constitute  the  transferee  the  holder 
'thereof,  and  that  if  payable  to  order 
it  is  negotiated  by  the  indorsement 
of  the  holder  completed  by  delivery ; 
and  the  "holder"  for  the  purpose  of 
such  indorsement  and  delivery,  as 
manifestly  intended  by  this  provi- 
sion, having  reference  to  the  defini- 
tion of  "holder"  by  the  same  statute, 
is  the  payee  or  indorsee  in  posses- 
sion of  the  instrument.  .This  clearly 
means  an  actual  indorsement  by  the 
one  to  whose  order  the  instrument 
has  been  made  payable,  or  by  his  au- 
thority, a  fact  to  be  established  by 
proof  when  it  is  put  in  issue,  in  the 
absence  of  a  statutory  provision 
making  such  proof  unnecessary. 

However,  it  is  well  settled  that  a 
negotiable  instrument  payable  to  or- 
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dtor  may  be  transfemd  by  the 
payee  or  holder  without  indorae- 
mentf  though  in  such  case  the  trans- 

Witt.  Jfre«  t»^flB  ong^  the 
!■««««••  Hue  and  right  of 
•  the  one  so  trans- 
ferring it,  and  does  not  become  the 
4iolder  in  due  course,  but  has  only 
the  equitable  instead  of  the  legal  ti- 
tle. 1  Dan.  Neg.  Inst.  §  741;  First 
Nat.  Bank  v.  Moore,  70  C.  C.  A.  89, 
137  Fed.  506;  Moore  v.  Miller,  6 
Or.  264,  26  Am.  Bep.  fil8.  And  this 
principle  is  recognized  by  the  Ne- 
gotiable Instruments  Law.  Comp. 
Stat.  1910,  §  3207.  Th^ore,  if 
the  plaintiff  had  shown  a  transfer  of 
the  certificate  to  it  by  the  payee,  al- 
though without  indorsement,  it 
would  have  been  entitled  to  recover, 
in  the  absence  of  evidence  showing 
a  good  defense  as  against  the  payee, 
or  that  would  otherwise  interfere 
with  such  recovery.  But  mere 
possession  is  insufficient  to  show 
such  a  transfer.  1  Ban:  Neg.  Inst  § 
741 ;  2  Randolph,  Com.  Paper,  §  791 ; 
Caldwell  v.  Meshew,  44  Ark.  664; 
School  Dist.  v.  Reeve,  56  Ark.  68, 19 
S.  W.  106;  Porter  v.  Cushman,  19 
lU.  672;  Redmond  v.  Stansbury,  24 
Mich.  446;  Bausman  v.  Kdley,  38 
Minn.  197.  8  Am.  St.  Rep.  661,  36  N. 
W.  333;  Beard  v.  First  Nat.  Bank. 
39  Minn.  546,  .40  N.  W.  842;  Red 
River  Valley  Invest.  Co.  v.  Cole,  62 
Minn.  457.  64  N.  W.  1149;  Vastine 
v.  Wilding,  45  Mo.  89, 100  Am.  Dec 
347 ;  Jolly  v.  Huebler.  132  Mo.  App. 
675.  112  S.  W.  1013;  Turner  v. 
Mitehell,  22  Ky.  L.  Rep.  1784,  61  S. 
W.  468;  Frankenstein  v.  Levini,  65 
N.  Y.  Supp.  562;  Shepard  v.  Han- 
son, 9  N.  D.  249,  83  N.  W.  20 ;  Baker 
V.  Warner,  16  S.  D.  292,  92  N.  W. 
393;  Swanby  v.  Northern-  State 
Bank.  160  Wis.  572,  137  N.  W.  763; 
Witt  V.  Campbell-Lakin  Segar  Co. 
66  Or.  144,  134  Pac.  316;  Crigman 
V.  Swisher,  28  N.  J.  L.  149.  In  the 
section  of  Daniel  on  Negotiable  In- 
struments above  cited  it  is  said: 
''Where  a  bill  or  note  payable  to  or- 
der' is  transferred  without  indorse- 
ment, the  transferee  does  not  ac- 
quire the  legal,  but-  only  the  equi- 
table, title.  The  holder  under  such 


a  transfer  must  aver  and  prove  the 
assignmeni,  for  the  mere  possession 
of  the  instrument  unindorsed  is  not 
evidence  of  ownership,  and  its  ex- 
hibition in  a>  suit  not  sufficient 
ground  of  recoveiy." 

We  are  aware  that  there  is  a  di- 
rect conflict  in  the  decisions  on  the 
question  of  the  sufficiency  of  mere 
possession  to  show  equitable  owner- 
ship, so  as  to  authorize  a  recovery 
against  the  maker  by  one  other  than 
the  payee  or  special  indorsee.  The 
view  is  maintained  in  a  few  jurisdic- 
tions that  possession  is  alone  suffici- 
eat  for  that  purpose,  unless  the  pre- 
sumption of  ownership  therefrom  is 
rebutted  by  proof.  It  is  so  held  in 
North  Carolina,  while  conceding 
that  the  mere  introduction  of  a  note 
in  evidence  does  not  prove  the 
payee's  indorsement.  Tyson  v.  Joy- 
ner.  139  N.  C.  69,  51  S.  E.  803; 
Johnson  County  Sav.  Bank  v.  Scrog- 
gin  Drug  Co.  152  N.  C.  142.  60 
LJIA.(N.S.)  581, 1S6  Am.  St.  Rep. 
821,  67  S.  E.  253. 

But  the  clear  weight  of  authority, 
and  the  better  reasoning,  in  our 
opinion,  sustain  the  rule  that  mere 
pos8es8i<Hi  of  such  an  instrument 
unindorsed  is  not  sufficient  or  prima 
facie  evidence  of  even  the  equitable 
title.  See  note  in  50  L.RA.(N.S.) 
581^91.  We  agree  with  the  re- 
mark of  the  court  in  Swanby  v. 
Northern  State  Bank,  150  Wis.  572, 
137  N.  W.  763,  that  such  possession 
"does  not  prove  or  tend  to  prove" 
the  transfer  of  a  note  payable  to  or- 
der and  not  shown  to  have  been  in- 
dorsed by  the  payee.  The  fact  nec- 
essary to  the  equitable  title,  in  such 
case,  is  a  transfer  by  the  pay^  or 
the  person  to  whose 
order  the  instru-  trmmnt*K  i»y 
ment  has  been  made  ""»••• 
payable.  Such  proof  is  generally, 
at  least,  within  the  power  of  the  per- 
son Seeking  to  recover  upon  the  in- 
strument, if  it  has  been  so  trans- 
ferred, while  the  other  party  might 
be  wholly  without  knowledge  or  in- 
formation concerning  the  matter. 
The  presumption  of  delivery  from 
possession  is  proper  and  reasonable 
where  the  instrument  is  payable  to 
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bearer;  but  we  aee  no  good  reuon 
for  giving  effect  to  such  preMimp- 
tion  where  the  instrument  Is  payable 
to  order  and  not  indorsed,  so  as  to 
overcome  the  usual  and  primary 
presumption,  in  such  case,  that  the 
instrument  remains  the  property  of 


the  person  to  ^iliow  order  it  is  made 
payable. 

Holding,  therefore,  that  the  proof 
was  insufllcient  to  entitle  the  plain- 
tiff to  recovtr,  liie  judgment  wfll  be 
affirmed. 

Beard,  J.,  concurs. 


ANNOTATION. 


Prodadioa  of  paper  pwportkig  to  b«  indoCMd  m  blaak  by  payee  or  by  a 


•pedal  mdoriee,  as 


fmdm 


L  Introdoetioii,  »fi2. 

II.  PrammptioB  wlure  imw  la  nind  as 

to  HidoTMHient: 

a.  Rule  that  indonnnant  moat  be 

proved,  964. 

b.  Bole  that  poBaesuon  creates  a 

prima  facie  presumption  of' 
ownership.  957. 

III.  Presomptioa  where  indorsement  is 

proved  or  admitted,  960. 

I.  Intrmdttetlon, 

The  present  note  is  confined  to  ac- 
tions by  holders  through  blank  in- 
dorsements. The  right  of  one  whose 
name  appears  upon  a  negotiable  in- 
strument as  an  indorsee  to  sue  there- 
on, and  the  presumptions  that  arise 
in  such  a  situation,  have  not  been  gen- 
erally considered  herein.  Nor  has  the 
right  of  one  whose  name  appears  as 
indorser  been  considered.  For  ex- 
ample, the  presumption  which  arises 
upon  an  action  by  the  payee  who  has 
transferred  the  note  and  again  come 
into  possession  thereof  is  not  con- 
sidered. 

The  discussion  in  the  reported  case 
(Capitol  Hill  State  Bank  t.  Raw- 
lins Nat.  Bank,  ante,  987)  contains 
a  very  clear  and  accurate  statement  of 
the  presumptions  as  to  ownership  that 
arise  from  the  possession  by  the  plain- 
tiff in  an  action  thereon,  of  commer- 
cial paper  payable  to  order  and  in- 
dorse in  blank  by  the  payee  or  a 
special  indorsee. 

Before  discussing  the  cases  bearing 
upon  this  question,  other  cases  in 
which  no  issue  was  raised  as  to  the 
genuineness  of  the  indorsement  should 
be  noted.  Unless  th»e  is  a  denial  in 
due  form,  so  that  thwe  is  an  issue  as 
to  the  genuineness  of  an  indorse- 


of  plaWTs  tide  to  the 


ment,  proof  of  its  genuineness  is, 
of  conrse^  not  necessary.  Solomea 
V.  Brodie  (1897)  10  Colo.  App.  358, 
60  Pac.  1046;  Grier  v.  Gibson  (1864) 
36I1L  621;  Astry  t.  Fox  River  Dis- 
tilling Co.  (1913)  182  HL  App.  339: 
W.  A.  Fowler  Paper  Co.  v.  B«t  Jones 
Sales  Book  Co.  (1913)  183  DL  App. 
310;  Stouffer  v.  Stoy  (1910)  46  Ind. 
App.  180. 91  N.  E.  260;  Lobdell  v.  Mer- 
chants' ft  Hfn.  Bank  (1876)  88  MM. 
408  (action  against  maker  and  in- 
dorsers) ;  Howry  v.  Eppinger  (1876) 
34  Btich.  29  (action  against  maker  and 
indorser) ;  Tucker  v.  Sherman  (1906) 
29  Ohio  G.  C.  R.  S68;  Rosenfield  t. 
Rosenthal  (1897)  Tex.  Civ.  App. 
— ,  39  3.  W.  193  (action  against  in- 
dorser whose  signature  was  in  ques- 
tion). 

Statutes  and  rales  of  court  dispens- 
ing with  proof  of  an  indorsement  an- 
less  its  genuineness  is  denied  in  some 
special  manner,  usnally  under  oath, 
have  quite  generally  been  adopted.  It 
is  a  general  principle,  announced  in 
many  cases  governed  by  such  statates 
or  rales  of  court;  that  unless  the  gen- 
uineness of  an  indonement  is  denied, 
as  required  by  statute,  ite  genuineness 
will  be  presumed. 

United  States.  —  Hills  v.  Bank  of 
United  States  (1826)  11  Wheat.  431. 
6  L.  ed.  612. 

Alabama.— Beal  v.  Snedicor  (1839) 
8  Port.  626;  Jennings  v.  Cnnimings 
(1S39)  9  Port  309;  Tarver  v.  Naaee 
(1843)  6  Ala.  712;  Bancroft  v.  Paine 
(1849)  16  Ala.  834  (holdingthataplea 
not  verified  as  required  by  statute  was 
bad) ;  Deshler  v.  Guy  (1843)  6  Ala. 
186;  Bragg  V.  Nail  (1848)  14  Ala.  619; 
Savage  v.  Walshe  (1851)  S6  Ala.  619; 
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O'Rear  t.  American  Trust  &  Ssv.  Bank 
(1916)  195  Ala.  277,  71  So.  106. 

Georgia.  —  Habersham  t.  Lehman 
(1879)  63  Ga.  880;  Tyaon  v.  Bray 
(1903)  117  Ga.  689,  45  S.  E.  74;  Neal 
V.  Gray  (1906)  124  Ga.  610,  62  S.  £. 
622;  Sheffield  t.  Johnson  County  Sav. 
Bank  (1907)  2  Ga.  App.  221,  68  S.  E. 
886;  South  &  Lane  t.  People's  Nat. 
Bank  (1908)  4  Ga.  App.  92,  60  S.  E. 
1087;  Cedar  Rapids  Nat.  Bank  v.  Beck- 
ham (1909)  6  Ga.  App.  671,  66  S.  E. 
359;  Gray  v.  Oglesby  (1911)  9  Ga. 
App.  856,  71  S.  £L  606;  Harper  v.  Fee- 
plei  (1912)  11  Ga.  App.  161,  74  S.  E. 
1008;  Kirby  v.  Johnson  County  Sav. 
Bank  (191S)  12  Ga.  App.  167,  76  S.  K 
996. 

nUnirfa^larke      Newton  (1908) 
286  lU.  680,  85  N.  B.  747. 

Kansas.  —  Egff an  r,  Briggs  (1880) 
28  Kan.  710. 

MaaMchnette.    —    Whiddon    ▼.  - 
Spragne  (1909)  208  Mass.  626,  89  N. 
E.917. 

llfaaiarippi,  —  Kendrick  t.  Kyle 
(1900)  78  Miss.  278,  28  So.  951;  Hi- 
bemia  Bank  ft  T.  Co.  v.  Smith  (1906) 
89  Miss.  298, 42  So.  346  (counsel  states 
that  note  was  payable  to  bearer.  Court 
mate  no  reference  to  this  fact). 

OUflk  —  McHurtary  t.  GampbeU 
(1824)  1  Ohio,  262  (ftealed  MU). 

Okbihoua.  —  Commonwealth  Nat. 
Bank  Baughman  (1910)  27  Okla. 
175,  111  Pac.  382. 

PcmsylTania. — Grange  Trust  Co.  v. 
Brown  (1912)  49  Fa.  Super.  Ct.  274. 

Texas.— First  Nat.  Bank  t.  Smith 
(1916)  ~  Tex.  Civ.  App.  — ,  183  S.  W. 
862. 

No  proof  is  necessary  where  the 
genuineness  of  the  indorsement  is  not 
denied,  although  the  payee  has  in- 
doraed  through  an  ag^nt,  a  fact  which 
appears  in  the  form  of  indorsement. 
Habersham  t.  Xiehman  (1879)  63  Ga. 
880;  Neal  v.  Gray  (1906)  124  Ga.  610, 
62  S.  E.  622.  It  has  been  held  that  no 
proof  of  genuineness  need  be  made 
when  there  is  no  denial  of  the  indorse- 
ment, even  though  the  Indorsement  is 
that  of  a  corporation,  and  does  not 
show  by  whom  made,  nor  contain  the 
corporate  seal.  Sheffield  v.  Johnson 
County  Sav.  Bank  (1907)  2  G«.  App. 
221,  68  S.  E.  386.  That  ptoof  of  a  eor^ 


porate  indorsement  need  not  be  made, 
although  not  accompanied  by  the  cor- 
porate seal,  is  held  in  Cedar  Rapids 
Nat  Bank  v.  Beckham  (1909)  6  Ga. 
App.  671,  65  S.  E.  359,  and  Kirby  v. 
Johnson  County  Sav.  Bank  (1918)  12 
Ga.  App.  157,  76  S.  E.  996.* 

A  statute  which  declares  that  "an 
indorsement  or  assignment  of  any  bill, 
bond,  or  note,  when  the  same  is  sued 
on  by  the.  indorsee,  need  not  be  proved 
unless  denied  on  oath,"  dispenses  with 
the  proof  of  the  indorsement,  whether 
the  action  be  against  the  indprser  upon 
th«  indorsement  itself,  or  against  the 
maker  upon  the  note.  Habersham  v. 
Lehman  (1879)  63  Ga.  880  (action  by 
indorsee  against  the  maker). 

A  statement  in  the  answer  of  de- 
fendant that  the  notes  sued  upon 
"were  received  by  the  plaintiffs  .  .  . 
as  the  agent  and  attorn^  in  fact  of 
'  the  payees"  dispenses  with  proof  of 
the  genuineness  of  the  payees'  signa- 
tures. Uoore  V.  Folk  (1872)  24  La. 
Ann.  216. 

In  Thatcher  v.  West  River  Nat  Bank 
(1869)  19  Mich.  196,  in  an  action 
upon  a  note  a  copy  of  which,  with 
the  indorsement  thereon,  accompanied 
the  declaration,  upon  a  plea  of  the  gen- 
eral iasu^  it  was  held  that  the  plain- 
tiff need  not  prove  the  indorsement, 
where  the  note  and  indorsement  were 
read  in  evidence  without  objection, 
and  no  evidence  was  given  tending  to 
disprove  the  indorsement  But  com- 
pare with  Spicer  v.  Smith  (1871)  23 
Mich.  96,  infra,  II.  a. 

In  First  Nat  Bank  v.  Stam  (1914) 
186  Ho.  App.  439,  171  S.  W.  667,  an 
action  by  an  indorsee  upon  a  note  pay- 
able to  one  of  the  makers  and  indorsed 
by  it,  in  which  the  maker  who  indorsed 
the  note  defaulted,  one  of  the  other 
defendants  objected  to  a  recovery  be- 
cause of  an  alleged  absence  of  proof 
of  the  indorsement.  In  answer  to  this 
objection,  the  court  states  that  the  un- 
contradicted and  unchallenged  testi- 
mony showed  "that  plaintiff  purchased 
the  note,  was  the  owner  thereof,  and 
the  payee,  whose  name  appeared  there- 
on as  having  indorsed  it,  was  a  party 
defendant  who,  by  his  default,  ad- 
mitted plaintiff's  ownership." 

In  Gerding  v.  Welch  (1898)  80  App. 
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BiT.  628,  51  N.  Y.  Supjh  1064,  an  ac- 
tion on  a  note  which  had  been  indorsed 
by  the  payee,  it  is  stated  that  the  pror- 
duction  by  the  plaintiff  of  the  note 
bearing  an  indorsement  in  blanjc  is 
sufficient  to  raise  the  presumption  that 
the  plaintiff  was  the  owner  thereof, 
and  entitled  to  recover  the  full  amount 
against  the  maker.  The  state  of  the 
pleadinjET  does  not  appear.  It  was  fur- 
ther held,  in  this  case,  that  the  de- 
fendant had  rebutted  the  presumption, 
£0  t^at  there  was  judgment  for  the 
defendant.  That  possession  of  the 
note  is  not  evidence  of  a  transfer  and 
delivery  by  a  lawful  holder  to  the 
plaintiff  is  held  in  Chadwick  v.  Booth 
(1861)  13  Abb.  Pr.  (N.  Y.)  249,  where 
an  issue  was  raised  as  to  the  owner- 
ship. 

II.  Preattmptton  where  iaaue  ta  rained 
00  to  indoraement.  . 

m.  Rule  that  indoriement  must  be  proved. 

In'  the  reported  case  (Cafitol  Hiu. 
-State  Bank  v.  Rawlins  Nat.  Bank, 
ante,  987),  the  alleged  indorsement 
and  delivery  by  the  payee,  as  well  as 
the  alleged  ownership  of  the  plaintiff, 
were  denied.  In  this  situation,  the 
court  holds,  and  this  decision  Is  al- 
most uniformly  supported  by  the  au- 
thorities, that  the  genuineness  of  the 
indorsement  must  be  proved.  In  brief, 
where  an  issue  is  raised  as  to  the  jgen- 
uineness  of  an  indorsement  by  a  de- 
nial thereof,  it  is  necessary  for  the 
plaintiff  to  prove  the  indorsement. 

United  States. — Stroud  v.  Harring- 
ton (1831)  Hempst  117,  Fed.  Gas.  No. 
13,646a. 

Alabama. — Slaughter  v.  First  Nat. 
Bank  of  Montgomery  (1895)  109  Ala. 
157,  19  So.  480;  Peevey  v.  Tapley 
(1906)  148  Ala.  320,  42  So.  561;  Jef- 
ferson County  Sav.  Bank  v.  Interstate 
Sav.  Bank  (1912)  5  Ala.  App.  868,  59 
So.  349. 

California.  —  Grogan  v.  Ruckle 
(1860)  1  Cal.  158,  affirmed  on  reargu- 

ment  in  (1850)  1  Gal.  193;  Mahe  v. 

Reynolds  (1869)  38  Cal.  660;  Mair  v. 

Forbes  (1889)  3  Cal.  Unrep.  81,  -21 

Pac.  652;  Nakagawa  v.  Okamoto 
(1918)  164  Cal.  718,  ISO  Pac.  707; 

Curran  v.  Wilson  (1918)  36  Cal.  App. 

208,  171  Pac.  817. 


ColondOb — ^liarks  v.  Manson  (1916) 
69  Colo.  440,  149  Pac.  440,  Ann.  Gas. 
■1917A,  766,  overruling  contrary  state- 
ments in  Gumaer  v.  Sowers  (1908)  31 
Colo.  164,  71  Pac.  1108,  and  Pendleton 
v.  Smissaert  (1892)  1  Colo.  App.  S08, 
29  Pac.  521. 

Illinois. — Hall  v.  Freeman  (1871) 
69  111.  66;  Johnston  v.  Loar  (1908) 
145  III.  App.  448;  Pierik  V.  Mueller 
(1916)  201  ni.  App.  108;  Nokomis  Nat 
Bank  v.  Hendricks  (1917)  205  111.  A)n>- 
64. 

KAnsas. — State  Sav.  Asso.  v.  Barber 
(1886)  35  Kan.  438,  11  Pac.  330; 
James  v.  Blackman  (1904)  68  Kan. 
723,  75  Pac.  1017. 

Kentucky.  —  Ghaney  v.  City  Bank 
(1884)  6  Ky.  L.  Rep.  216  (afastnct) ; 
Holton  V.  Alley  (169&)  16  Ey.  L.  Rep. 
529,  24  S.  W.  113. 

Louisiana. — Nott  v.  Brander  (1840) 
14  La.  368;  Lambeth  v.  Rivarde  (1840) 
1«  La.  672. 

Maasachnsetts.  —  Dana  v.  Under^ 
wood  (1837)  19  Pick.  99;  Estobrookv. 
Boyle  (1861)  81  Allen,  412;  Boles  v. 
Harding  (1909)  201  Mass.  lOS,  87  N. 
E.  481. 

Missouri. — Beinhard  v.  Dorsey  Coal 
Co.  (1887)  25  Mo.  App.  350;  Mayer  t. 
Old  (1892)  61  Mo.  App.  214;  Worrell 
V.  Roberts  (1894)  68  Mo. -App.  197; 
Robinson  v.  Powera  (1896)  63  Mo. 
App.  290;  Federal  Discount  Co.  v. 
Becker  (1909)  138  Mo.  App.i&4.  119 
S.  W.  981  (indorsement  by  rubber 
stamp)  ;  Nance  v.  Hayward  (1914)  183 
Mo.  App.  217,  170  S.  W.  429;  Wade  v. 
Boone  (1914)  184  Mo.  App.  88,  168  S. 
W.  360. 

Nebraska.  —  Schroeder  v.  Nielson 
(1894)  89  Neb.  336.  57  N.  W.  998; 
Payne  v.  Liebee  (1902)  3  Neb.  (Unof.) 
448,  91  N.  W.  851. 

New  Hampshire. — Blodgett  v..  Jack- 
son (1859)  40  N.  H.  21. 

New  York.  —  Ensign  v.  Hooker 
(1896)  16  Misc.  492.  38  N.  Y.  Sapp. 
968;  Claify  v.  Farrow  (1892)  44  N.  Y. 
S.  R.  789,  18  N.  Y.  Supp.  160;  Con- 
gress TuckiniT  Go.  v.  Alton  Dress  A 
Waist  Co.  (1915)  154  N.  Y.  Supp.  166. 

North  Dakota;  —  Vickery  v.  Burton 
(1896)  6  N.  D.  245,  69  N.  W.  193  (the 
note  sued  on  was  payable  to  "Pulaski 
J.  S."  and  was  indorsed  "P.  J.  S.,"  bat 
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this  Tariance  is  not  the  8ol«  ground 
of  the  decision  that  payee's  indorse- 
ment must  be  proved) ;  Commercial 
SecuT.  Co.  V.  Jack  (1914)  29  N.  D.  67. 
ISO  N.  W.  460. 

Oklahoma.  —  Lambert  t.  Harrison 
(1918)  —  Okla.  — ,  171  Pac.  46  (non- 
negotiable  instrumrat)? 

PeBMylTaniar^M'Cormick  v.  Trot- 
ter (1823)  10  Serg.  ft  R.  96. 

SMtfa  Dakota.  ~  Baker  v.  Warner 
(1902)  16  S.  D.  292,  92  N.  W.  898 
(dispute  was  whether  the  gcnuinenMS  ' 
of  the  indorsement  was  in  issue) . 

Canada.  —  Hamilton  v.  Isaacson 
(1912)  —  Alberta,  — ,  21  West.  L.  R. 
333,  5  D.  L.  R.  114. 

See  Shonkwiler  t.  Dunavin  (1891) 
1  Ind.  App.  605,  27  N.  £.  991,  and 
Wallace  v.  Reed  (1880)  70  Ind.  263, 
infra,  II.  b. 

At  least,  the  indorsement  mast  be 
proved  before  the  plaintiff  can  claim 
as  a  bona  flde  holder  tree  of  defenses 
good  as  against  the  payee.  Tyson 
V.  Joyner  (1905)  139  N.  C.  69,  51 
S.  E.  803;  Mayers  v.  McRimmon 
(1906)  140  N.  C.  640.  Ill  Am.  St.  Rep. 
879,  53  S.  E.  447;  Myers  v.  Petty 
(1910)  153  N.  C.  462,  69  S.  £.  417; 
Woods  T.  Einley  (1910)  168  N.  C.  497, 
68  &  E.  502;  Park  v.  Exum  (1911)  156 
N.  C.  228.  72  S.  E.  809;  J.  L.  Smathers 
&  Co.  r.  Toxaway  Hotel  Co.  '(1914)  167 
N.  C.  469,  83  S.  £.  844;  Gault  t.  Kane 
(1916)  44  Okla.  763,  145  Pac.  1128. 

It  is  held  in  some  cases,  without 
stating  whether  there  was  an  issue 
raised,  that  the  indorsee  of  a  bill  or 
note  cannot  maintain  an  action  against 
the  acceptor,  drawer,  or  makor,  with- 
out proving  the  indorsement.  Blake- 
ly  V.  Grant  (1810)  6  Afass.  386  (gen- 
eral issue  was  pieaded) ;  ■  Peaslee  v. 
Bobbins  (1841)  3  Met.  (Mass.)  164 
(pleadings  do  not  appear) ;  Smi^  v. 
Bryan  (1850)  33  N.  C.  (11  Ired.  L.)  418 
(plea  was  nonassnmpsit) ;  Church  v. 
Church  (1907)  80  Vt  228.  67  Atl,  649 
(general  issue  pleaded) ;  Clark  v.  Crop- 
per (1833)  Hempst.  218,  Fed.  Cas.  No. 
2,817a.  Upon  a  plea  of  nonassumpsit 
in  an  action  by  an  indorsee  against 
the  drawer  of  a  bill  of  exchange,  the 
plaintiff  was  held  under  obligation  to 
prove  the  indorsement,  in  Duncan  v. 
Scott  (1807)  1  Campb.  (Eng.)  100.  It 


has  been  stated  that,  "where  there  is 
no  proof  of  the  genuineness  of  the  al- 
leged indorsement  of  a  note  made  pay- 
able to  order,  proof  of  the  mere  pos- 
session at  the  note  is  not  sufficient  to 
support  tiie  claim  ef  ownership."  Witt 
.V.  Campbell-Lakin  Segar  Co.  (1913)  66 
Or.  144,  134  Pac.  816.  In  Bush  v. 
Ellsworth  (1833)  6  Ohio,  168,  the 
court  was  divided  in  opinion  as  to 
whether,  in  an  action  in  assumpsit  by 
the  indorsee  against  the  maker  of  a 
note  upon  the  plea  of  nonassumpsit 
■without  affidavit,  the  plaintiff  was 
bound  to  prove  the  indorsement  of  the 
note.  That  an  indorsee-  must  prove 
the  handwriting  of  the  indoraer  in  an 
action  agaliist  the  acceptor  of  a  bill 
of  exchange  is  held  in  Smith  v.  Chester 
(1787)  1  T.  R.  654.  99  Eng.  Reprint, 
1303,  1  Revised  Rep.  346.  It  seems 
that,  in  all  such  cases,  it  was  consid- 
ered that  an  issue  as  to  the  indorse- 
ment was  raised. 

The  specific  proof  that  must  be  in- 
troduced has  not  received  much  con- 
sideration. Some  cases  state  that  the 
"execution"  of  the  indorsement  must 
be  proved.  Slaughter  v.  First  Nat.. 
Bank  (1895)  109  Ala.  167,  19  So. 
430;  Peevey  v.  Tapley  (1906)  148 
Ala.  820,  42  So.  661.  The  plain- 
tiff must  "prove  the  indorsement." 
Stroud  V.  Harrington  (1831)  Hempst. 
117,  Fed.  Cas.  No.  13,546a;  Lambeth 
V.  Rivarde  (1840)  16  La.  572.  It  must 
be  proved  that  the  note  was  duly  and 
properly  assigned.  Nokomis  Nat. 
-Bank  v.  Hendricks  (1917)  205  111.  App. 
54.  Other  cases  state  that  the  "gen- 
uineness" of  the  indorsement  must  be 
proved.  Mahe  v.  Reynolds  (1869)  38 
Cal.  660;  Worrell  v.  Roberts  (1894)  68 
Ma  App.  197.  Other  cases,  that  there 
roust  be  proof  of  the  signature.  Marks 
V.  Munson  (1915)  59  Colo.  440,  149 
Pac.  440.  Ann.  Cas.  1917A,  766. 

The  production  of  the  note  with  an 
indorsement  thereon  purporting  to  be 
that  of  the  payee  does  not  make  a 
prima  facie  case  of  title  in  the  plain- 
tiff. Marks  v.  Munson  (Colo.)  supra, 
overruling  Gumaer  v.  Sowers  (1903) 
81  (>>]o.  164,  71  Pac.  1103;  Holton  v. 
Alley  (1893)  16  Ky.  L.  Rep.  629,  24  S. 
W.  113. 

It  has  been  held,  however,  that  if 
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the  note  with  the  Indonement  Is  in- 
troduced in  evidence  witiiout  objection 
by  the  defendant,  the  failure  to  object 
is  a  waiver  of  the  right  to  insist  upon 
proof  of  the  indorsement  brought  into 
question  by  the  plea.  Hancock  v.  Em- 
pire Cotton  Oil  Go.  (1915)  17  Ga.  App. 
170t  86  S.  E.  434.  This,  however,  is  a 
question  not  within  the  scope  of  tlie 
note. 

It  has  been  held  that,  at  common 
law,  possession  of  indorsed  notes  did 
not  dispense  with  proof  of  the  indorse- 
ment. Cass  v.  Northrop  (1831)  1  Stew. 
&  P.  (Ala.)  89.  A  statute  dispensing 
with  proof  of  the  genuineness  of  an 
indorsement  in  a  suit  upon  an  as- 
signed bond  or  other  writing,  unless 
the  defendant  deny  the  genuineness 
under  oa^,  has  been  held  not  to  ap- 
ply where  the  defendant  pleads  in- 
dorsed notes  as  an  offset;  consequent- 
ly, the  defendant  must  prove  the  in- 
dorsements, although  not  denied  by 
plaintiff  under  oath  as  required  by  the 
statute.  Ibidt 

The  provision  of  the  Negotiable  In- 
struments Law  that  every  holder  is 
deemed  prima  facie  a  holder  in  due 
course  is  held  to  refer  to  a  "holder" 
by  a  genuine  indorsement.  Mayers  v. 
McRimmon  (1906)  140  N.  C.  640,  111 
Am.  St.  Rep.  879,  63  S.  E.  447.  A  stat- 
ute containing  a  similar  provision  was 
similarly  construed  in  Vickery  v.  Bur- 
ton (1896)  6  N.  D.  246,  69  N.  W.  198. 

In  Spicer  v.  Smith  (1871)  28  Mick. 
96,  an  action  in  assumpsit  in  which 
the  plaintiff  declared  upon  the  com- 
mon counts,  and  set  forth  the  copy  of 
a  note,  with  a  notice  that  the  original 
would  be  given  in  evidence  upon  the 
trial,  in  which  the  general  issue  was 
pleaded,  it  was  held  necessary  for  the 
plaintiff  to  prove  the  genuineness  of 
the  payee's  indorsement.  A  rule  of 
court  which  provided  that,  as  against 
the  alleged  maker  in  a  suit  by  the  in- 
dorsee, payee,  or  holder  of  a  note, 
plaintiff  shall  not  be  put  to  proof  of 
the  execution  of  the  instrument  un* 
less  it  is  denied  on  oath,  was  held  not 
to  apply  to  the  proof  of  the  payees 
indorsement  in  an  action  against  the 
maker.  The  court  states  that  "while 
it  is  quite  reasonable  that  a  party 
prMocuted  aa  tiie  makw  of  a  note 


jriiould  be  precluded  from  queitiDning 
its  ocecution  on  the  trial,  anlcss  he 
has  before  denied  it  upon  oath,  and 
while  it  is  proper  and  just  that  one 
who  has  given  currency  to  a  note  by 
his  indorsement,  and  who  is  charged 
as  such  indorser,  should  be  estopped 
from  disputing  the  execution  of  the 
note  so  indorsed,  it  would  be  very  un- 
reasonable to  make  the  failure  of  the 
malnr  to  deny  upon  oMb  the  indepen- 
dent contoact  of  indorsement  made 
another,  equivalent  to  an  admission 
of  the  indorsee's  title,  and  the  rule  in 
question  la  not  open  to  such  eonstmc- 
tion." 

In  St.  Johns  Table  Co.  v.  Brown 
(1901)  126  Mich.  592,  86  N.  W.  1124, 
where  the  defendants  pleaded  tht  gen- 
eral issue  to  an  action  upon  a  note,  in 
which  no  indorsement  of  the  note  by 
the  payee  was  set  out  or  claimed  in 
the  declarations,  or  in  the  notice  of 
what  would  be  given  in  evidence,  it 
was  held  incumbent  upon  the  plaintiff 
to  prove  the  indorsement. 

In  Hardesty  v.  Newby  (1889)  28  Mo. 
567,  75  Am.  Dee.  187,  it  was  held  that 
a  plaintiff  who  had  purchased  the  note 
sued  upon,  after  maturity,  from  an 
agent  of  the  payee  who  indorsed  it  to 
the  plaintiff,  had  the  burden  of  prov- 
ing  the  indorsement,  and  that  the 
agent  had*  authority  to  make  it 

The  state  of  the  pleadings  in  Na- 
tional Bank  v.  Pennington  (1890)  42 
Mo.  App.  866,  is  not  shown,  bat  ap- 
parently the  ownership  of  the  plain- 
tiff was  denied.  In  affirming  a  judg- 
ment against  the  plaintiff,  the  court 
states  that  "the  testimony  fails  to 
show  from  whom  plaintiff  purchased 
the  note.  The  proof  should  show  that 
the  purchase  was  made  from  the  psyse 
or  his  assignee.  .  .  .  The  petition 
alleged  that  the  note  was  indorsed  by 
the  payees  and  delivered  to  plaintiff. 
The  testimony  is  silent  as  to  this  al- 
legation. It  should  have  been  shown 
sufficiently  to  raise  a  prima  facie  case. 
...  An  indorsement  purporting  to 
be  signed  by.  the  payee  of  the  note  «u 
read  with  the  note,  but  an  indorsement 
or  assignment  itself,  unsupported  by 
evidence  aliunde,  is  not  sufficient." 

In  Hngumin  v.  Hinds  (1902)  97  Ho. 
App.  846,  71  S.  W.  479,  an  action  upon 
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a  note  in  which  the  defendant  denied 
the  allegations  of  the  petition  general- 
ly, except  that  the  execution  of  a  note 
was  admitted,  the  court  held  it  incum- 
bent upon  the  plaintiff  to  prove  the 
anthraticity  of  the  indorsement. 

In  a  suit  by  the  .payee  of  a  note 
made  by  a  corporation  and  indorsed 
by  members  of  the  corporation, 
against  the  corporation  and  the  in- 
dwser,  it  has  been  held  necessary  to 
prove  that  the  indorsement  was  made 
by  the  individual  who  purported  to 
indorse  it  Reedy  Elevator  Co.  v.  Sil- 
berstein  &  Silver  (1909)  114  N.  T. 
Supp.  786. 

In  a  contest  between  the  holder  of 
a  promissory  note  and  the  payee,  who 
denies  the  genuineness  of  a  purported 
indorsement  thereon,  the  holder  must 
■  prove  ttie  indorsemmt;  title  is  not  sus- 
tained by  showing  possession  of  the 
note.  Martin  v.  Drake  (1887)  18  Ohio 
L.  J.  290. 

Where,  in  an  action  on  a  promissory 
note,  the  plaintiff  alleges  an  assign- 
mentf  but  does  not  allege  a  written 
assignment,  he  must  prove  the  assign- 
ment where  the  answer  denies  the 
same,  although  such  answer  is  un- 
sworn. Horner  v.  Amick  (1908)  64 
W.  Va.  172,  61  S.  E.  40.  A  statute 
declaring  that  where  a  pleading  al- 
lies that  any  person  may  indorse  or 
mccvpt  of  any  writing,  no  proof  of 
writing  shall  be  required  unless  the 
facts  be  denied  by  afBdavit,  was  held 
not  to  apply  where  a  written  assign- 
ment is  not  alleged. 

In  Poorman  v.  Mills  (1868)  36  Cal. 
118,  96  Am.  Dec.  90,  where,  *in  an  ac- 
tion upon  a  certificate  of  deposit;  the 
execution  of  the  certificate  was  not 
denied,  and  it,  together  with  the  in- 
dorsement, was  offered  in  evidence, 
without  objection  becai/se  of  the  fact 
that  the  indorsement  was  not  proven, 
the  court  states  that,  had  objection 
been  made,  proof  of  that  fact  would 
have  been  required. 

The  fact  of  the  indorsement  must 
be  proved  by  a  preponderance  of  the 
evidence.  Bank  of  Norwood  v.  Chap- 
man (1917)  19  Ga.  App.  709,  92  S.  B. 
22fi:  Citiaens  &  Southern  Bank  v. 
Blount  (1917)  20  6a.  App.  168,  92  S. 


B.  768;  Stair  v.  Richardson  (1886)  108 
Xnd.  m,  9  N.  E.  300. 

Where  the  indorsement  appears  to 
have  been  made  by  one  other  than  the 
paye^  it  has  been  held  incumbent  up- 
on the  plaintiff  to  prove  authority  to 
make  it,  where  the  indorsMnent  and 
ownership'  are  denied.  Bovard  v. 
Dickenson  (1900)  131  CaL  162,  63  Pac. 
162. 

There  is  no  presumption  of  author- 
ity in  an  agent  who  assumes  authority 
to  indorse  for  the  payee  of  a  note, 
from  the  mere  assumption  of  such  au- 
thority. Wade  V.  Boone  (1914)  184 
Mo.  App.  88,  168  S.  W.  360. 

A  statute  providing  that  when  a  suit 
is  commenced,  founded  on  any  writ- 
ing, the  court  shall  receive  such  writ- 
ing in  evidence,  and  it  shall  not  be 
lawful  for  the  defendant  to  deny  the 
execution  of  such  writing  unless  it  be 
by  plea,  supported  by  the  affidavit  of 
the  party  putting  in  such  plea,  was 
held  not  to  apply  in  an  action  hy  an 
indorsee  against  the  maker  of  the  note, 
80  that  the  indorsement  of  the  note 
was  governed  by  the  common-law  rule, 
and  was  put  in  issue  by  the  plea  of 
nonasaumpsit,  in  Stroud  v.  Harrins^ 
ton,  Hempst  117,  Fed.  Cas.  No.  18,- 
646a. 

b.  Rule  that  poM^AsJon  createa  a  prima 
facte  preutmption  of  ownerahip. 

Some  cases  apparently  take  the  view 
that  the  production  by  the  plaintiff  of 
a  note  purporting  to  be  indorsed  by 
the  payee  is  prima  facie  evidence  of 
title  in  the  plaintiff.  These  cases,  ex- 
cept those  decided  under  express  stat- 
utes herein  noted,  are  not,  however, 
wholly  satisfactory  authority  for  the 
theory,  especially  in  view  of  the  fact 
that  some  of  them  were  decided  in 
jurisdictions  in  which  the  view  dis- 
cussed in  II.  a,  is  clearly  adopted  in 
other  cases.  In  Linder  Hardware  Co. 
V.  Pacific  Sugar  0)rp.  (1911)  17  Cal. 
App.  81,  118  Pac.  786,  a  note  payable 
to  a  corporation  was  sent  to  the  office 
of  the  corporation,  apparently,  by 
mail,  uid  in  a  few  days  was  received 
by  the  plaintiff  through  the  mails.  In 
an  action  upon  the  note,  in  which  the 
assignment  was  tecpna^  denied,  the 
court  states  that  possession  of  comr 
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mercUI  paper  with  indorsement  makes 
a  prima  facie  case  of  delivery  by  the 
indorser  to  the  holder,  and  of  owner- 
ahip  in  the  latter.  A  petition  to  have 
the  cause  heard  in  the  supreme  court 
was  denied  by  that  court,  and  from 
this  denial  there  is  a  dissent,  in  which 
the  view  is  taken  that  there  was  no 
evidence  of  the  genuineness  of  the  in- 
dorser's  signature;  hence  that  the  in- 
dorsement was  not  proved.  The  lower 
court  does  not  make  it  clear  whether 
it  regards  the  evidence,  as  above 
stated,  as  proof  of  the  genuineness,  or 
whether  no  such  proof  is  regarded  as 
necessary. 

It  has  been  stated,  in  cases  in  which 
the  defendant  expressly  denied  that 
^  the  note  was  assigned  to  plaintiff, 
'  without  any  discussion,  that  the  in- 
dorsement on  the  notes,  coupled  with 
plaintiff's  possession,  prima  facie 
showed  title  and  right  of  action  in  the 
plaintiff.  In  Haas  v.  Commerce  Trust 
Go.  (1916)  194  Ala.  672,  69  So.  894, 
notes  which  the  defendants  had  in- 
dorsed for  the  accommodation  of  the 
maker -were  by  the  payee  transferred. 
The  action  was  against  the  defendant 
as  indorser,  and  each  eount  alleged 
that  the  notes  were  duly  assigned  to 
the  plaintiff  in  writing.  Among  the  de- 
fenses set  up  was  one  denying  that  the 
notes  were  assigned  to  plaintiff.  The 
court  states  that  "the  indorsements  on 
the  notes,  coupled  with  the  plaintiff's 
possession  of  them  at  the  time  of  suit, 
prima  facie  showed  title  and  right  of 
action  in  the  plaintiff.  The  plea  deny- 
ing the  plaintiff's  ownership  was  with- 
out support  in  the  evidence,  and  was 
properly  ignored." 

It  is  held  in  some  courts  that,  al- 
though the  indorsement  is  put  in  issue 
by  a  general  denial,  where  the  general 
denial  is  not  verified,  the  plaintiff 
makes  out  his  case  by  introducing  the 
indorsement  in  evidence,  without  fur- 
ther proof  of  its  execution.  Wallace 
v.  Reed  (1880)  70  Ind.  268.  In  Shonk- 
wiler  V.  Dunavin  (1891)  1  Ind.  App. 
606,  27  N.  E.  991,  where  there  was  a 
general  denial,  it  was  stated  to  be  in- 
cumbent on  the  plaintiff  "to  prove  the 
indorsement  of  the  note  sued  on,"  as 
alleged  in  his  complaint.  Apparently 
all  that  is  meant  by  the  expression. 


"to  prove,"  is  that  it  must  be  intro- 
duced in  evidence,  because  the  court 

concluded  the  opinion  by  stating;  "It 
becomes  our  duty,  therefore,  to  re- 
verse the  judgment,  for  the  reason 
that  it  does  not  appear  upon  the  r^- 
■ord  that  the  indorsement  of  the  note 
sued  on  was  introduced  in  evidence.'! 

Other  cases  in  which  there  was  a 
denial  of  the  plaintiff's  ownership 
have  been  decided  without  reqnirin? 
proof  of  the  indorser's  signature.  In 
Dawsey  v.  Kirven  (1919)  203  Ala.  446, 
7  A.L.R.  1668,  83  So.  S38,  an  action 
by  the  holder  of  a  note  indorsed  in 
blank,  against  the  makers,  in  whicb 
the  defendants  pleaded  the  gmeral  is- 
sue and  a  special  sworn  plea,  denying 
the  plaintiff's  ownership  of  the  note, 
the  court  states  that  "the  notes  sued 
on  were  on  their  faee  negotiable  pa-, 
per,  and  were  indorsed  in  blank  by 
the  payee,  and  plaintiff  was  shown  by 
indisputable  evidence  to  be  the  holder 
thereof  for  value.  This,  under  a  long 
line  of  decisions  of  this  courts  was 
sufRcient  to  overcome  the  bnrdoi 
placed  on  the  plaintiff  by  the  sworn 
plea  denying  plaintiff's  ownership 
thereof."  The  Colorado  court  in  Gsm- 
aer  v.  Sowers  (1903)  31  Colo.  16i  71 
Pac.  1103,  expressly  states  that  the 
production  of  a  note  by  the  plaintiff 
with  an  indorsement  thereon  by  one 
whose  name  is  identical  with  that  td 
the  payee,  and  purporting  to  be  the 
indorsement  of  the  payee,  is  prima 
facie  evidence  of  title  in  the  holder; 
but  in  the  subsequent  case  of  HiAs 
V.  Munson  (1916)  69  Colo.  440,  149 
Pac.  440i  Ann.  Cas.  1917A,  766,  the 
court,  referring  to  this  statement  in 
the  opinion  in  the  Gumaer  Case,  says 
that  the  statements  there  made  were 
due  to  an  evident  misapprehension  of 
the  authoriti^,  and  should  be  regard- 
ed as  dicta  merely.  The  court  in  the 
Gumaer  Case  further  held  that  it  was 
not  necessary  for  the  plaintiff  to  rely 
upon  the  indorsement  at  all,  so  tiist, 
as  stated  by  the  court  in  the  subse- 
quent case,  the  expression  of  opinion 
that  the  possession  of  the  note  by  the 
plaintiff  was  prima  facie  evidence  of 
his  title  was  not  necessary  to  the  de- 
cision. The  statements  in  accord  iHtii 
the  Gumaer  Case  contained  In  Pendle- 
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ton  Smisaaert  (1892)  1  Colo.  App. 
608,  29  Pac.  521,  are  characterized  aa 
dicta  in  Marks  v.  Munaon,  and,  ao  far 
aa  tlie  statements  of  the'  Pendleton 
Case  sustain  the  theory  that  the  pos- 
session of  a  note  purporting  to  be  in- 
dorsed by  the  payee  ifi  prima  facie  evi- 
dence of  the  holder's  title,  without 
proof  of  the  genuineiwss  of  the  in- 
dorsement, it  is  orerruied  by  Marks 
V.  Munson. 

In  some  eases  in  which  the  plaintiff 
did  not  claim  title  to  the  note  by  in- 
dorsement alone,  but  alleged  a  pur- 
chase of  the  note,  and  supported  the 
latter  allegation  by  proof,  it  has  been 
held  that  a  recovery  may  be  had  with- 
out proof  of  the  indorsement.  In  First 
Nat.  Bank  v.  Sprout  (1907)  78  Neb. 
187.  110  N.  W.  713,  the  plaintiff  in  an 
action  on  a  promissory  note  set  up  the 
execution  and  delivery  by  the  ddfend- 
ant  of  the  note,  payable  to  the  order 
of  the  payee  therein  named,  and  al- 
leged that  thereafter,  and  before  ma- 
turity, the  plaintiff  for  value  and  in 
due  course  of  trade  purchased  the  said 
note  of  the  payee,  who  then  and  there 
indorsed  the  same,  and  that  the  plain- 
tiff was  the  owner  and  holder  of  the 
promissory  note  at  the  time  of  the 
action,  and  tiiat  the  same  was  due  and 
unpaid.  .The  answer  was  a  general 
denial.  At  the  trial,  the  plaintiff  pro- 
duced the  note,  having  it  identified  as 
an  exhibit,  and  proved  that  he  pur- 
chased the  same  and  paid  a  valuable 
consideration  tb«ref<»:.  In  answer  to 
the  argument  that  the  plaintiff  was 
not  entitled  to  recover,  because  of  his 
failure  to  prove  the  indorsement,  the 
court  states:  "Proof  of  the  indorse- 
ment, however,  under  the  allegations 
of  the  petition  and  the  evidence  of 
ownership,  was  not  indispensable  to 
the  plaintiff's  case.  la  Michigan  Mut. 
L.  Ins.  Co.  v.  Klatt  (1902)  2  Neb. 
(Unof.)  870,  90  N.  W.  764, .  it  was 
held  that  possession  of  a  promissory 
note  is  prima  facie  evidence  of  its  own- 
ership. That  action  was  one  in  equity 
for  the  foreclosure  of  a  real  estate 
mortgage,  and  the  holding  was  in  ac- 
cord with  the  equitable  rule;  but  it 
does  not  follow  that,  under  the  same 
statemoit  of  facts,  an  action  at  law 
could  not  be  malnt&iaed  against  the 


maker  of  tiie  note.  A  parol  transfer 
by  the  payee,  without  indorsement,  of 
a  check  payable  to  order,  accompanied 
by  manual  delivery,  is  valid.  Freund 
T.  Importers  ft  T.  Nat  Bank  (1879) 
76  N.  Y.  3S2.  A  transferee  of  nego- 
tiable paper  without  indorsement  may 
recover  thereon  by  proving  considera- 
tion. Farris  v.  Wells  (1882)  68  6a. 
604.  In  Tullis  v.  Fridley  (1864)  9 
Minn.  79,  Gil.  68,  it  was  held  that» 
where  a  promissory  note  payable  to 
the  husband  is  transferred  by  him 
directly  to  his  wife  without  indorse- 
ment, the  title  thereto  vests  in  her  so> 
far  as  the  maker  is  concerned,  al- 
though she  paid  no  valuable  considera- 
tion' for  such  transfer.  A  person  who 
has  acquired  the  ownership  and  pos- 
session of  a  promissory  note  may 
bring  suit  thereon  in  his  own  name  as 
the  real  party  in  interest,  though  no 
indorsement  of  the  note  has  been  made 
to  him  by  the  payee.  Pearson  v.  Cum- 
mings  (1869)  28  Iowa,  344.  It  will  be 
observed  from  the  allegations  of  the 
petition  that  the  plaintiff  does  not 
claim  title  to  the  note  in  suit  by  in- 
dorsement alone,  but  alleges  spe- 
cifically that  'the  plaintiff  for  value,, 
in  due  course  of  trade,  purchased  said 
note.'  This  allegation,  of  the  petition,, 
as  we  have  already  shown,  is  sup- 
ported by  proof  of  the  details  of  the 
transaotion.  Under  our  Code,  the 
plaintiff,  as  the  real  party  in  interest, 
is  the  only  one  entitled  to  maintain 
the  action." 

Some  statutes  provide  that  *^he  pos- 
session of  the  note  or  bill  is  prima, 
facie  evidence  that  the  same  was  in- 
dorsed by  the  person  by  whom  it  pur- 
ports to  be  indorsed."  This  statute 
governs  corporate  as  well  as  individ- 
ual indorsements.  Huntley  v.  Hutch- 
inson (1904)  91  Minn.  244,  97  N.  W. 
971.  In  the  Huntley  Case,  the  de- 
fendant ^preasly  denied  the  indorse- 
ment in  his  answer.  It  was  held  in 
First  Nat.  Bank  v.  Loyhed  (1881)  28 
Minn.  396,  10  N.  W.  421,  that  an  in- 
dorsement which  purports  to  have 
been  made  by  the  corporate  payee  of 
a  note  cornea  under  this  atatot^  so  that 
possession  of  the  note  by  tiie  plain- 
tiff is  prima  facie  evidence  that  the 
indorsement  was  made  by  the  corpo- 


Digitized  by  Google 


960 


AMERICAN  LAW  BEFOBTS.  ANNOTATED.'       [ll  AX-R. 


rate  payee.  The  objection  in  this  case, 
however,  seems  to  have  been  that  the 
indorsement  was  not  made  by  an  au- 
thorized agent  of  the  corporation ;  but 
the  court  seems  to  treat  the  statute 
as  covering  both  situationis,  that  is, 
that  the  agent  had  authority  to  in- 
dorse^  and  that  the  indorsement  was 
genuine.  Under  8uc.h  a  statute  it  has 
been  held  in  an  action  upon  a  note 
given  to  a  corporation  which  bears 
the  indorsement  of  the  corporate  payee 
by  its  treasurer,  and  in  which  the  de- 
fendants put  in  issue  the  indorsement 
of  the  note  to  the  plaintiff, -alleging 
that  the  payee  named  in  the  note  was 
still  the  owner  of  it,  that  it  was  not 
necessary,  in  order  to  make  a  prima 
facie  case  for  the  plaintiff,  to  prove 
that  the  person  namod  as  treasurer 
was  the  treasurer  of  the  corporation, 
or  that  he  was  authorized  to  make  its 
indorsement.  The  note  with  the  in- 
dorsement thereon  was  received  in  evi- 
dence without  objection,  and  i^  stated 
to  be  prima  facie  evidence  of  the  in- 
dorsement in  blank  by  the  payee,  and 
of  title  in  the  plaintiff  as  indorsee. 
Tarbox  v.  Gorman  (1883)  31  Minn. 
62,  16  N.  W.  466.  In  National  Bank 
V.  Mallan  (1887)  37  Minn.  404,  34  N. 
W.  901t  ftn  action  by  an  indorsee  of 
corporate  notes,  each  bearing  the  in- 
dorsement  of  the  corporate  payee,  in 
which  the  answer  alleged  a  want  of 
consideration  and  denied  that  plain- 
tiff was  the  purchaser  for  value  before 
maturity,  the  notes  with  the  indorse- 
ments tiiereon  were  held  receivable  in 
.evidence,  without  proof  that  they  were 
made  by  some  officer  or  agent  of  the 
corporation  having  authority  to  make 
them.  The  court  states  that  the  notes 
'^purport  to  be  indorsed  by  the  cor- 
poration, and  plaintiff's  possession  of 
the  notes  establishes  prima  facie  that 
the  indorsements  are  its  genuine  in- 
dorsements, establishes  prima  facie 
the  fact  that  they  are  in  the  genuine 
handwriting  of  some  ofiScer  or  person 
having  autiiority  to  make  them,  for, 
witiiout  that  fact,  they  were  not  made 
by  the  corporation."  This  statute  was 
held  to  dispense  with  the  proof  of  the 
genuineness  of  the  signature  of  the 
payee  of  the  checks;  in  an  action  by  an 
indorsee  against  the  -drawer  'tkerei^* 


in  Estes  v.  Lovering  Shoe  Co.  (1894) 

69  Minn.  604,  60  Am.  St.  Rep.  424,  61 
N.  W.  674.  It  appeared  in  this  case 
that  the  plaintiff  in  good  faith  re- 
ceived the  checks  from  the  payee,  with 
his  name  already  written  upon  the 
backs  thereof,  giying  hUn  in  cash  tiieir 
full  face  value.  The  court  states,  ap- 
parently In  eonsidention  of  ^e  fact 
that  the  payee  personally  presented 
these  checks  with  his  name  already 
written  upon  the  back  of  each,  and 
thus  obtained  the  amount  thereof  from 
plaintiff,  that  it  is  of  the  opinion  that 
a  check  comes  within  the  purview  of 
the  statute  above  set  out.  Under  this 
statute,  the  plftintiff  makes  out  a  prima 
facie  case  by  the  introduction  of  the 
note  and  the  indorsement  in  evidence. 
Thorson  v.  Sauby  (1897)  68  Minn.  166, 

70  N.  W.  1088.  Such  a  statute  does 
not  change  the  burden  of  proof,  but 
simply  permits  the  holder  to  make  a 
prima  facie  case  in  a  way  in  which 
he  could  not  have  done  befora  tbt 
statute  was  enacted.  Hurphy  v.  Skin- 
ner (1915)  160  Wis.  664,  162  N.  W. 
172,  Ann.  Gas.  IfilTA.  817. 

Preaumptton  wftere  tnaor9em0iU  4a 
proved  or  odmlUed. 

Where  the  genuineness  of  an  in- 
dorsement is  either  admitted  or 
proved,  the  possession  of  paper  so  in- 
dorsed is  prima  facie  evidence  of  title 
thereto. 

United  States.  —  Swift  v.  Tyson 
(1842)  16  Pet.  1.  10  L.  ed.  866;  Col- 
lins V.  Gilbert  (1877)  94  U.  S.  763,  24 
L.  ed.  170;  Melton  v.  Pensacola  Bank 
ft  T.  Co.  (1911)  111  C.  C.  A.  166,  190 
Fed.  126. 

Alabama.  —  Lake-side  Land  Co.  v. 
Dromgoole  (1889)  89  Ala.  505,  7  So. 
444;  Bemey  v.  Steiner  Bros.  (1895) 
108  Ala.  Ill,  64  Am.  St.  Rep.  144,  19 
So.  806. 

California.— Bank  of  California  v. 
Mott  Iron  Worics  (1896)  113  Cal.  409. 
46  Pac.  674;  Hall  v.  Thurston  (1917) 
176  Cal.  738,  171  Pac  286. 

Colorado. — ^Wymau  v.  Colorado  Nat 
Bank  (1879)  6  Colo.  30,  40  Am.  Bap. 
183. 

Georgia.— Paris  v.  Hoe  (1878)  60 
6a.  90. 

BlfaMfaL  —  OOIhMB  V.  state  Baidt 
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(1840)  8  ni.  246,  86  Am.  Dec  106; 
Palmer  v.  Nassau  Bank  (1876)  78  111. 
880;  Breier  v.  Weier  (1889)  88  ni. 
App.  886;  McClozy  v.  Towne  (1916) 
202  111.  App.  186. 

Iowa.— Kelly  v.  Ford  (1866)  4  Iowa, 
140. 

Eentnchy,  —  McCarty  v.  Louisville 
Bkff.  Co.  (1896)  100  Ky.  4,  87  S.  W. 
144;  Hargis  t.  Louisville  Trust  Co. 
(1896)  17  Ky.  L.  Rep.  218.  30  S.  W. 
877  (indorsed  without  reconrse). 

Louielana.  —  Nicholas's  Succession 

(1847)  2  La.  Ann.  97. 

Maine.— MetcaU  v.  Yeaton  (1864) 
61  Me.  198. 
Maryland. — Whiteford  t.  Burckmyer 

(1848)  1  Gill,  127,  89  Am.  Dec.  640, 
approved  on  subsequent  appeal  in 
(1847)  6  Gill,  1;  Merrick  v.  Bank  of 
Metropolis  (1849)  8  Gill,  69;  EUicott 
V.  Martin  (1864)  6  Md.  616,  61  Am. 
Dec.  827;  Kunkel  v.  Spooner  (1856)  9 
Md.  462r66  Am.  Dec.  332;  Herrick  v. 
Swomley  (1881)  66  Md.  489. 

Maaaachufletts. — Northampton  Bank 
V.  Pepoon  (1814)  11  Mass.  288. 

Hississin^  —  Emanuel  v.  White 
(1867)  84  Miss.  66,  69  Am.  Dec.  386. 

Miraonri.  —  Rubelman  V.  McNichol 
(1883)  13  Mo.  App.  684;  Baade  v. 
Cramer  (1919)  278  Mo.  616,  218  S.  W. 
121  (decided  under  Nejrotiable  In- 
struments Act) ;  Reinhard  v.  Dorsey 
Coal  Co.  (1887)  25  Mo.  App.  350; 
Nance  v.  Hayward  (1914)  188  Mo. 
App.  217, 170  S.  W.  429  (decided  under 
Negotiable  Instruments  Act)  ;  Chand- 
ler v.  Hedrick  (1916)  187  Mo.  App. 
664,  173  S.  W.  98  (decided  under  Ne- 
gotiable Instruments  Law)  ;  Engies  v. 
Williams  (1918)  —  Mo.  App.  — ,  20S 
S.  W.  671. 

New  Hampahire.— Newmarket  Sav. 
Bank  v.  Hanson  (1893)  67  N.  H.  601, 
82  Atl.  774  (note  payable  to  maker, 
and  indorsed  by  him). 

New  York.— Bedell  v.  Carll  (1865) 
S3  N.  Y.  581;  Martin  v.  Variety  Mfg. 
Co.  (1876)  1  N.  Y,  City  Ct  Rep,  818; 
Ogilby  V.  Wallace  (1829  )  2  Hall.  553. 
See  (Serding  v.  Welch  (1898)  80  App. 
Div.  628,  51  N.  Y.  Supp.  1064. 

North  Carolina.  —  Fuller  v.  Smith 
(1859)  68  N.  C.  (5  Jones,  Eq.)  192; 
Pugh  V.  Grant  (1882)  86  N.  C.  89. 

North  Dakota.  —  Commercial  Secur. 
11  A.L.B.— 61. 


Co.  V.  Jack  (1914)  29  N;  D.  67;'150 
N.  W.  460. 
Oklahoma.  —  Jones  v.  Wheeler 

(1909)  23  Okla.  771,  101  Pac.  1112. 

Oregon. — Sturgia  v.  Baker  (1901) 
39  Or.  541.  65  Pac.  810. 

South  Carolina.— Laney  v.  -Gregory 
(1915)  101  S.  C.  144,  86  S.  E.  3  (does 
not  appear  that  note  was  payable  to 
order) ;  Cannon  v.  Clarendon  Hard- 
ware Co.  (1916)  ICS  S.  C.  638.  88  S.  E. 
284. 

Texas.  —  Whithed  v.  McAdams 
(1857)  18  Tex.  651  (obiter) ;  Myrick 
Bros.  Co.  V.  Jackson  (1906)  44  Tex. 
Civ.  App.  553,  99  S.  W.  143. 

West  Virginia. — Farmers  Nat  Bank 
V.  Howard  (1912)  71  W.  Va.  67,  76  S, 
E.  122. 

Wiacmain. — Milwaukee  Trust  Co.  v. 
Van  Valkenburgh  (1907)  182  Wis.  688, 
112  N.  W.  1083. 

England.  —  Jacobs  v.  Tarleton 
(1S4S)  11  Q.  B.  421,  116  Eng.  Reprint, 
634,  12  Jur.  N.  S.  617,  17  L.  J.  Q.  B. 
N.  S.  194. 

This  is  true,  even  though  the  own- 
ership by  plaintiff  is  expressly  denied 
by  the  defendant.  Bemey  v.  Steiner 
Bros.  (1895)  108  Ala.  Ill,  54  Am.  St. 
Rep.  144,  19  So.  806. 

At  least,  possession  is  prima  facie 
evidence  of  the  plaintiff's  right  to  sue. 
McCallum  v.  Driggs  (1895)  35  Fla. 
277,  17  So.  407;  Hogan  v.  Dreifus 
(1899)  121  Mich.  453.  80  N.  W.  254; 
Lachanee  v.  Loeblein  (1884)  15  Ho. 
App.  460;  Porter  v.  Gunnison  (1854) 
2  Grant,  Cas.  (Pa.)  297;  Wells  v. 
Schoonover  (1872)  9  Heisk.  (Tenn.) 
805  (not  clear  that  note  was  payable 
noorder*'). 

Seemingly  a  contrary  view  was  tak- 
en in  an  inferior  court  decision  in  New 
York  (Chadwick  v.  Booth  (1861)  18 
Abb;  Pr.  (N.  Y.)  249),  where  it  was 
held  that  possession  of  a  note  indorsed 
in  blank  is  not  evidence  of  a  transfer 
and  delivery  by  a  lawful  holder  to 
plaintiff.  In  Fairthorne  t.  Garden 
(1866)  1  Houst  (DeL)  197,  an  action 
on  a  note  payable  to  order  and  in- 
dorsed by  the  payee,  it  is  held  that  the 
law  presumes  that  the  holder  was 
properly  and  rightfully  in  possession 
of  it,  and  entitled  to  sue  for  and  re- 
cover the  amount  of  it  from  the  maker 
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without  showing  how  he  came  by  it, 
or  in  what  manner  he  obtained  it,  "un- 
less he  was  notified  by  the  maker  pre- 
vious to  the  trial  that.the  pi^jnneiit  of 
it  would  be  resisted  by  him  for  good 
and  sufficient  reasons  in  law." 

In  Dawsey  t.  Kirven  (Ala.)  set 
forth  supra,  11.  b,  in  which  it  seemed 
to  be  assumed  that  the  indorser's  sig- 
nature was  the  genuine  signature  of 
the  payee,  it  is  stated  that  the  posses- 
sion of  the  note  by  plaintiff,  and  its 
production  at  the  trial,  it  being  in- 
dorsed in  blank  by  the  payee,  is  prima 
facie  evidence  of  ownership. 

Some  courts  seem  to  confine  the  pre- 
sumption to  the  case  of  the  holder  of 
an  unmatured  negotiable  promissory 
note,  Nance  v.  Hayward  (1914)  183 
Mou  App.  217,  170  S.  W.  429.  But  in 
Engles  V.  Williams  (1918)  —  Ho.  App. 
— ,  203  S.  W.  671,  it  is  stated  that 
''possession  of  a  note  properly  in- 
dorsed, even  after  maturity,  is  prima 
facie  evidence  of  ownership  on  the 
part  of  said  holder." 

In  Bedell  v.  Carll  (1866)  88  N.  T. 
681,  where  the  plaintiff  proved  the 
genuineness  of  the  signature  of  the 
payee,  the  court,  in  holding  that  her 
possession  of  the  note  was  thereupon 
prima  facie  evidence  of  ownership, 
states:  "On  the  trial  she  produced 
the  note  and  proved  the  indorsement 
of  her  father,  from  whom  she  obtained 
it.  This  was  enough.  The  possession 
of  the  note  at  the  trial,  indorsed  in 
blank  by  the  payee,  was  prima  facie 
evidence  of  title,  and  certainly,  to  en- 
able the  plaintiff  to  recover,  she  was. 
not  required  to  show  affinnatively  the 
way  in  which  she  became  the  owner. 
It  is  true  she  alleged  in  her  complaint 
that  she  acquired  the  title  by  gift,  but 
this  allegation  was  unnecessary,  -and 
did  not  cast  on  her  the  burden  of  prov- 


ing it,  or  repel  the  presumption  of 
ownership  arising  from  her  possession 
of  the  note." 

In  Hays  v.  Hathom  (1878)  74  N.  T. 
486,  an  action  by  the  indorsee  against 
the  indorser,  the  genuineness  of  the 
indorser's  signature  seems  to  be  as- 
sumed, and  it  is  stated  that  the  pro- 
duction of  the  paper  by  the  indorsee 
was  prima  facie  evidence  that  it  had 
been  delivered  to  him  by  the  payee, 
and  that  he  had  title  to  it. 

Possession  of  a  partnership  note 
regularly  indorsed  by  one  of  the  part- 
ners after  the  dissolution  of  the  firm 
creates  a  presumption  that  he  is  the 
owner  thereof.  Fletcher  v.  Anderson 
(1860)  11  Iowa,  228. 

The  indorsement  of  a  note  payable 
to  a  bank  by  the  cashier  is  prima  facie 
evidence  of  a  legal  transfer.  Farrar 
V.  Oilman  (1841)  19  He.  440,  86  Am. 
Dec  766. 

When  it  has  been  proven  that  the 
note  has  been  paid,  the  presumption 
resulting  from  possession  is  complete- 
ly met  and  answered,  and  if  thereafter 
tiie  holder  asserts  that,  notwithstand- 
ing it  has  OBce  been  paid,  it  has  been 
again  reisstfed  and  put  in  circulation, 
it  is  incumbMit  on  him  to  produce  evi- 
dence of  that  fact  He  cannot  have 
the  benefit  of  the  presumption  of  title 
resulting  from  possession  a  second 
time.  Hopkins  v.  Farwell  (U65)  32 
N.  H.  425. 

Under  a  count  for  money  had  and 
received  by  the  indorser  of  a  note 
against  an  indorsee,  it  is  competent  to 
show  by  parol  testimony  that  the  note 
was  held  in  trust,  to  be  accounted  for 
in  a  particular  manner,  but  in  such 
case  the  possession  of  the  note  is 
prima  facie  evidence  that  it  is  the 
property  of  the  holder.  Titcomb  v. 
Powers  (1911)  108  He.  347.  80  Atl. 
861.  W.  A.  E. 
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WILLIAM  P.  PORTER.  Plff.  in  Err., 

V. 

EAST  JORDAN  REALTY  COMPANY  et  aL 

Michigan  Supreme  Court  — June  7,  1920* 

(—  Mich.  — ,  177  N.  W.  987.) 

Bilb  and  noUa  —  effect  of  nonprodnctlon  of  note. 

1.  The  fact  that  the  bank  official  makinsr  demand  for  payment  of  a  note 
fails  to  have  it  in  his  possesaion  at  the  time,  and  does  not  produce  and 
exhibit  it  to  the  maker,  does  not,  even  though  the  Negotiable  Instruments 
Act  states  that  it  must  be  exhibited  to  the  person  from  whom  payment  ia 
demanded,  destroy  the  effect  of  the  demand  if  production  is  not  requested, 
and  refusal  of  payment  is  placed  on  another  ground. 

[See  note  on  this  que$tion  beginning  on  page  969.] 


—  sufficiency  of  demand. 

2.  A  sufficient  demand  for  payinent 
of  a  promiBBory  note  may  be  made  by 
the  bank  official  calling  the  attention 
of  the  maker  to  the  fact  that  it  is  due, 
where  the  maker  understands  that  a 
demand  for  payment  is  being  made. 

[See  8  R.  C.  L.  1171.] 
1*  rule  for  bmefit  of  makv. 

S.  The  rule  requiring  production  of 
a  note  for  payment  of  which  demand 
is  made  is  for  the  benefit  of  Uie  maker, 
and  may  be  waived  by  him. 

[See  3  R.  C.  L.  1206.] 


Appeal  «  first  objection  to  declara- 
tion. 

4.  The  sufficiency  of  the  declaration 
cannot  be  questioned  for  the  first  time 

on  appeal. 

[See  2  R.  C.  L.  86.]  . 

—  dlradssal  of  actimi  —  what  tes^ 
mony  ctmsidered. 

6.  The  appellate  court  must  con- 
sider the  testimony  most  favorable  to 
the  plaintiff  upon  appeal  from  a  decree 
holding  the  evidence  insufficient  4o 
sustain  a  judgment  for  plaintiff. 


Eekor  to  the  Circuit  Court  for  Charlevoix  County  (Mayne,  J.)  to  review 
a  judgment  in  favor  of  defendants  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  promissory  note.  Reversed, 


Statement  by  Fellows,  J. : 
Carl  Stroebel  and  William  Stroe* 
bel  are  copartners  engaged  in  the 
hardware  business  at  East  Jordan, 
William  Stroebel  is  the  vice  presi- 
dent of  defendant  East  Jordan  Re- 
alty Company,  and  Claude  Mack, 
who  is  there  engaged  in  the  jewelry 
business,  is  its  secretary  and  gen- 
eral manager.  On  January  28, 
1913,  the  realty  company  was  in- 
debted to  the  defendants  Stroebel  in 
the  sum  of  $1,413.22.  On  that  day 
it  executed  its  promissory  note  in 
the  usual  form  to  the  Stroebels  for 
this  amount,  payable  on  or  before 
live  years  after  date,  with  7  per  cent 
interest,  payable  annually.  Subse- 

Suently  the  defendants  Stroebel  sold 
le  note  and  indorsed  it  to  one  B.  £. 


Waterman,  who  later  sold  it  to  the 
plaintiff,  indorsing  it  without  re- 
course to  him.  Some  time  before 
the  note  was  due,  the  plaintiff  left  it 
for  collection  at  the  State  Bank  of 
East  Jordan^  of  which  Mr.  Suffem 
was  cashier.  Mr.  Suffem  and  Mr. 
Mack  talked  about  the  note  before  it 
was  due,  and  Mr.  Mack  informed 
Mr.  Suffem  that  they  could  pay  the 
interest,  but  could  not  pay  the  prin- 
cipal. 

January  28, 1918,  the  day  the  note 
was  due,  was  fuelless  day,  and  the 
business  places  at  East  Jordan  were 
closed.  Mr.  Suffern  had  arranged 
with  Mr.  Mack  to  come  to  Mr. 
Mack's  store,  two  doors  from  the 
bank,  that  day,  on  business  con- 
nected with  the  realty  company. 
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They  met  at  Mr.  Mack's  store. 
While  there.  Mr.  SufFem  said  to  Mr. 
Mack  that  the  note  was  due.  and  Mr. 
Mack  told  him  again  that  they  could 
pay  the  interest,  but  could  not  pay 
the  note.  Mr.  Suff em  testifies : 

I  went  in  there  to  keep  an  ap- 
pointment with  him  for  looking  over 
the  realty  company's  books,  or  to 
talk  with  him  about  it, — a  report 
that  he  wanted  to  make, — and  when 
I  was  there  I  just  told  him  that  the 
note  was  due,  which  is  all  the  de- 
mand we  ever  make.  We  don't  go  at 
it  very  rough  when  we  ask  payment 
on  anything.  .  .  . 

"Why,  we  had  talked  this  note 
over  several  times,  and  neither  one 
of  us  considered  it  necessary  to  be 
formal  about  the  conversation.  We 
both  knew  what  note  we  had  in 
mind  all  right." 

At  this  time  the  note  was  at  the 
bank,  and  Mr.  Mack  did  not  de- 
mand its  production,  and  it  was  not 
produced  by  Mr.  Suffem.  Mr. 
Mack's  refusal  to  pi^  was  based  en- 
tirely on  the  ladc  of  funds.  There 
is  testimony  that  notice  of  dishonor 
bf  the  note  was  given  to  defendants 
the  following  day.  The  testimony 
was  somewhat  in  conflict,  but  the 
trial  court  disjaosed  of  the  case  on 
the  ground  that  plaintiff  had  failed 
to  make  a  case  against  defendants 
Stroebel.  We  must  therefore  accept 
the  testimony  most  favorable  to  the 
plaintiff,  and  shall  not  set  out  all  the 
conflicting  claims  on  the  facts. 

This  action  was  brought  against 
the  realty  company  and  the  Stroe- 
bels.  Judgment  passed  by  default 
against  the  company  and  for  the  de- 
fendants Stroebel.  the  trial  judge 
holding  that  the  presentment  and 
demand  for  payment  were  insuf- 
ficient to  charge  the  indorsers. 
There  are  numerous  assignments  of 
error,  but  counsel  for  plaintiff  quite 
properly  say  in  their  brief : 

"The  case,  as  pre&ented,  has  two 
questions : 

"(1)  Did  the  conversation  be- 
tween Mr.  Mack  and  Mr.  SufFem 
constitute  a  legal  presentment  and 
demand  of  payment  of  the  note,  ex- 
hibit A? 


*ORTS,  ANNOTATED.        tU  A.L.R. 

"(2)  Was  it  necessaiy  that  Mr. 
Suffem  actually  exhibited  the  note 
to  Mr.  Mack  when  demand  was 
made,  its  exhibition  not  being  re- 
quested at  the  time^  and  payment 
being  refused  solely  on  the  ground 
of  lack  of  funds?" 

Messrs.  Clink  &  WUlians,  for  plain- 
tiff in  error: 

No  particular  form  of  words  is  nec- 
essary to  make  a  legal  demand  of  pay* 
ment;  it  is  saffieient  if  it  appears  that 
the  parties  understood  each  other,  and 
understood  that  payment  was  request- 
ed upon  the  note. 

Hodges  V.  Blaylock,  82  Or.  179,  161 
Pac.  396;  Gregg  v.  George,  16  Kan. 
646. 

The  actual  exhibition  of  the  note 
was  not  necessary. 

8  G.  J.  661;  Preudenberg  v.  Lucas, 
38  Cal.  App.  96,  176  Pac.  482;  Hodges 
V.  Blaylock,  82  Or.  179,  161  Pac.  396; 
Gallagher  v.  Roberts,  11  Me.  489; 
Maine  Bank  v.  Smith,  18  Me.  99;  King 
V.  Crowell,  61  Me.  244,  14  Am.  Rep. 
660;  Legg  v.  Vinal.  166  Mass.  666.  43 
N.  E.  618;  Waring  v.  Betts,  90  Va.  46, 
44  Am.  St.  Rep.  890, 17  S.  E.  739;  Por- 
ter V.  Thom,  167  N.  Y.  584,  60  N.  E. 
1119,  affirming  40  App.  Div.  34.  67  N. 
Y.  Supp.  479;  Gilpin  v.  Savage.  60 
Misc.  605,  112  N.  Y.  Supp.  802.  118  N. 
Y.  Supp.  1108.  132  App.  Div.  948.  Sel- 
over,  Neg.  Inst.  2d  ed.  §  193;  Lock- 
wood  V.  Crawford,  18  Conn.  361;  Tre- 
dick  V.  Wendell,  1  N.  H.  80;  Byels, 
Bills.  Am.  ed.  196;  1  Parsons,  Notes  & 
Bills.  230,  note,  and  367;  Freeman  v. 
Boynton,  7  Mass.  483;  Musson  v.  Lake, 
4  How.  262,  11  L.  ed.  967;  Draper  v. 
Clemens,  4  Mo.  62. 

Messrs.  Dwight  L.  Wilson  and  A.  B. 
Nicholas,  for  defendants  in  error 
Stroebel : 

While  the  law  does  not  set  forth 
the  exact  words  which  must  be  used 
in  demanding  payment  of  a  negotiable 
instrument,  it  does  contemplate  a  cer- 
tain degree  of  formality;  and  a  mere 
statement  that  "it  was  due  to-day," 
not  accompanied  with  exhibition  of  the 
note,  cannot  be  construed  as  a  demand 
of  payment. 

State  Nat.  Bank  v.  Vickery,  —  Tex. 
— ,  206  S.  W.  841;  SUtc  of  New  York 
Nat.  Bank  t.  Kennedy,  145  App.  Div. 
669,  ISO  N.  Y.  Supp.  412. 

The  actual  exhibition  of  the  note  is  . 
necessary  to  constitute  a  legal  pre* 
aentment  of  it. 

.3  R.  C.  L.  p.  1205;  Gilpin  t.  Savage. 
201  N.  Y.  167,  34  LJR.A.(N.S.)  417,  94 
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N.  E.  666,  Ann.  Gas.  lftl2A,  861;  East- 
man V.  Potter,  4  Vt  818,  24  Am.  Dec. 
609;  Waring  V.  BetU,  90  Va.  46,  44 
Am.  St  Rep.  890,  17  S.  E.  739;  Union 
Bank  v.  Lea,  7  Rob.  (La.)  76,  41  Am. 
Dec.  275;  Parker  v.  Stroud,  98  N.  Y. 
379,  50  Am.  Rep.  685;  State  of  New 
York  Nat.  Bank  t.  Kennedy,  145  App. 
DiT.  669,  130  N.  Y.  Supp.  412;  BaylesB 
V.  Harris,  124  Mo.  App.  284,  101  S.  W. 
617. 

FeBows,  J.,  delivered  the  opinion 
of  the  court: 

,We  shall  first  coBsider  whether 
what  was  said  and  done  by  the  par- 
ties on  January  28th  amounted  to  a 
demand  of  payment.  We  have  not 
quoted  all  the  testimony  on  the  sub- 
ject; it  is  to  the  effect  that  the 
cashier,  Mr.  Suffem,  called  the  at- 
tention of  Mr.  Mack  to  the  fact  that 
the  note  was  due  that  day.  This  was 
what  was  usually  done  1^  him  in  de- 
manding payment.  Mr.  Mack  un- 
derstood full  well,  we  think,  that 
payment  of  the  note  was  demanded. 
He  explained  to  Mr.  Suffem  that 
the  company  did  not  have  funds  to 
pay  the  note,  but  could  pay  the  in- 
terest. The  question  is  not  without 
authority.  In  the  leading  case  of 
Gregrsr-v.  George,  16  Kan.  646,  the 
instrument  involved  was  a  check. 
The  indorsee  had  taken  it,  together 
with  some  money,  to  the  bank,  to 
buy  St.  Louis  exchange.  He  was 
told  that  they  were  not  selling  ex- 
change. He  asked  to  have  the  check 
passed  to  his  credit,  which  was  re- 
fused. He  did  not  demand  the  cash, 
and  testiiied  that  he  did  not  want 
money.  The  opinion  in  the  case  was 
written  by  Justice  Brewer,  then  a 
member  of  that  court.  We  quote 
from  what  was  there  said  by  him, 
speaking  for  the  unanimous  court: 
"Waiving  all  question  as  to  the  mat- 
ter of  exchange  on  St  Louis,  it  ap- 
pears that  he  asked  the  bank  to  cred- 
it the  check  to  his  account,  and  it  re- 
fused. This  was  a  dishonor  of  the 
check.  It  was  unnecessary  after 
that  to  go  through  the  form  of  spe- 
cifically demanding  its  payment  in 
cash  over  the  counter.  Demand  and 
refusal  may  be  necessary;  but  no 
particular  form  or  expression  is  es- 
sential to  either.  It  ia  auffici^t  if 


it  clearly  appears  that  the  bank, 
after  a  demand,  refuses  to  accept  the 
check  as  of  the  value  its  face  indi- 
cates." 

In  the  case  of  Gilbert  v.  Dennis,  3 
Met.  496,  38  Am.  Dec.  329,  the  mak- 
er of  the  note  called  on  the  holder  on 
the  day  it  was  due,  and  told  him  he 
was  unable  to  pay  it,  should  not  i>ay 
it,  and  desired  tiie  holders  to  give 
notice  to  the  indorser.  It  was  held 
that  this  was  a  sufficient  demand. 
Chief  Justice  Shaw,  speaking  for 
the  court,  said :  "A  note  is  payable 
at  any  reasonable  time  on  demand, 
on  the  last  di^  of  grace,  and  if  not 
then  paid,  it  is  dishonored,  and. no- 
tice may  be  immediately  given  to  the 
indorser.  Staples  v.  Franklin  Sank, 
1  Met,  43,  35  Am.'  Dec.  345 ;  Shed  v. 
Brett,  1  Pick.  401, 11  Am.  Dec.  209. 
It  appears  by  the  report,  in  the  pres- 
ent case,  that  on  the  last  day  of 
grace,  the  promisor  went  to  the 
store  of  the  holder,  where  the  note 
was,  and  stated  that  he  was  unable 
to  pay,  and  should  not  pay,  the  note, 
and  wished  the  plaintiff  to  notify 
the  indorser.  The  court  are  of  opin- 
ion that  this  was  a  sufficient  demand 
and  refusal  to  constitute  a  dishonor 
of  the  note.  There  are  many  cases 
in  which  it  is  held  that  it  is  not  nec- 
essaiy  to  luroduce  and  exhibit  the 
note.  As  where  a  note  is  in  terms, 
or  by  the  tacit  or  express  consent  of 
the  parties,  payable  at  a  bank,  it  is 
sufficient  that  the  note  is  there, 
ready  to  be  given  up  on  payment, 
should  the  promisor  come  to  pay  it. 
State  Bank  v.  Hurd,  12  Mass.  172; 
Whitwell  V.  Johnson,  17  Mass.  449, 
9  Am.  Dec.  166;  Saunderson  v. 
Judge,  2  H.  Bl.  609,  126  Eng.  Re- 
print, 675,  3  Revised  Rep.  492.  If 
the  promisor  does  not  go  to  the  bank 
and  pay  the  note,  it  is  dishonored, 
and  it  would  be  but  an  idle  cere- 
mony to  take  the  note  from  the  filtt 
and  make  a  demand,  when  there  is 
no  one  on  whom  to  make  it.  And 
should  the  promisor  come  and  de- 
clare his  inability  to  pay,  his  inten- 
tion not  to  pay,  and  leave  without 
payment,  it  is  surely  not  less  a  dis- 
honor than  if  he  tad  stayed  away.! 
The  default  of  the  promisor,  in  such 
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cases,  is  his  not  paying  the  note  at 
the  bank;  and  the  default  of  the 
promisor,  in  whatever  it  consists, 
constitutes  the  dishonor  of  the  note, 
upon  which  the  indorser,  if  duly 
notified,  may  be  legally  charged. 
Even  under  tiie  law  of  tender,  which 
is  extremely  strict,  it  is  held  that 
when  t^e  party  to  whom  a  tender  is 
to  be  made,  declares  that  he  will  not 
accept  it,  an  actual  production  and 
offer  of  the  money,  or  any  other 
thing  to  be  tendered,  is  unnecessary. 
In  the  present  case,  the  plaintiff  held 
the  note,  the  promisor  knew  it, 
knew  it  was  due,  and,  instead  of 
waiting  for  the  holder  to  come  to 
him,  he  went  to  the  holder,  declared 
by  his  conduct  thai;  he  knew  the  note 
was  due  and  payable,  and  that  the 
holder  had  the  note  ready  to  be 
given  up,  and  expected  and  had  a 
right  to  expect  payment  of  him  as 
promisor;  and,  in  anticipation  of  a 
presentment  and  express  demand, 
declared  that  he  could  not  pay  the 
note,  and  departed  without  p&yiag 
it.  It  does  not  appear  that  the  hold- 
er did  not  request  him  to  make  pay- 
ment; and  the  circumstances  are 
such  as  to  warrant  the  inference 
that  he  did.  The  declaration  of  the 
promisor,  that  he  could  not  pay,  im- 
plies that  he  considered  the  holder 
as  looking  to  him  for  payment, 
which  is  all  that  was  necessary,  and 
that  he  anticipated  a  more  formal 
offer  of  the  note  and  demand  of  pay- 
ment, by  a  declaration  which  ren- 
dered it  unnecessary." 

And  the  same  court  in  Whitwell  v. 
Johnson,  17  Mass.  449,  9  Am.  Dec. 
165,  said:  "Certainly  an  indorser 
is  not  bound  to  pay,  without  evi- 
dence of  a  legal  demand  upon  the 
maker;  but  when  such  demand  has 
been  made,  his  liability  occurs. 
Now,  if  the  indorser  has  seasonable 
notice  of  the  fact  of  nonpayment, 
when  the  note  is  due,  it  must  be  im- 
material to  him  in  yrhat  form  the  de- 
mand upon  the  maker  was  made.  If 
there  had  been  no  demand,  he  would 
not  be  liable ;  because  it  does  not  ap- 
pear but  that  the  note  would  have 
been  paid,  if  demanded;  and  it  is 
within  the  terms  of  the  stipulation 


that  such  demand  shall  be  made. 

But  if  there  has  been  such  a  demand 
as  the  maker  was  bound  by,  so  that 
he  had  no  right  to  refuse  payment, 
it  is  not  easy  to  see  how  it  concerns 
the  indorser,  whether  the  legal 
forms  had  been  complied  with,  or 
waived  by  the  promisor." 

See  also  Be  Swift  (D.  C.)  106 
Fed.  65;  Mintum  v.  Fisher,  7  Gal. 
573 ;  Tucker  Mfg.  Co.  v.  Fairbanks, 
93  Mass.  101;S  C.  J.  557;  3  R.  C.  L. 
1171.. 

We  reach  the  conclusion  from  an 
examination  of  the  authorities  that 
the   evidence  was 

SUflaCient  to  justify  •omciemej-  mt 

a  finding  that  there 
bad  been  a  demand.  Mr.  Suffem 
and  Mr.  Mack  met  on  the  day  the 
note  was  due,  at  Mr.  Mack's  store, 
which  was  the  office  of  the  realty 
company,  on  business  of  the  realty 
company.  When  Mr.  Suffem  said 
to  Mr.  Mack  that  the  note  was  due 
that  day,  Mr.  Mack  clearly  under- 
stood this  was  a  donand  for  pig- 
ment. He  so  treated  it,  and  ex- 
plained that  payment  of  the  note 
could  not  then  be  made,  due  to  lack 
of  funds.  Both  parties  considered 
and  treated  it  as  a  demand,  and  the 
fact  that  it  was  couched  in  courteous 
language  does  not  deprive  it  of  its 
legal  effect,  or  of  the  effect  given  it 
by  both  parties. 

At  the  time  payment  was  de- 
manded, the  note  was  at  the  bank, 
two  doors  away,  and  was  not  pro- 
duced and  exhibited  to  Mr.  Mack. 
He  did  not  request  «... 

Its  production,  anq   vrodaetl«a  t 

placed  his  refusal 
of  payment  solely  on  the  ground  of 
inability  of  the  company  to  pay. 
The  trial  judge  was  of  the  opinion 
that,  under  §  76  of  the  Negotiable 
Instruments  Act  (§  6115,  Comp. 
Laws  1915),  it  was  imperatively 
necessary  that  the  note  be  physicidly 
present  and  exhibited  to  the  maker 
in  order  to  charge  the  indorser. 
This  section  provides :  "The  instru- 
ment must  be  exhibited  to  Uie  per- 
son from  whom  payment  is  de- 
mandedf  and  when  it  is  paid  must  be 
delivered  up  to  the  party  paying  it.** 
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But  tiie  adoption  of  this  section  of 
the  Negotiable  Instruments  Act,  the 
making  of  this  provision  statute 
law,  wrote  no  new  law  into  the  law 
of  negotiable  instruments  of  this 
state.  This  was  the  well-recognized 
law  long  before  the  Negotiable  In- 
struments Law  was  adopted.  Pro- 
fessor Bunker,  in  his  work  on  Nego- 
tiable Instruments,  well  said  (page 
5) :  "These  facts  are  a  guaranty 
l^t  we  have  in  the  Negotiable  In- 
struments Law  the  legislative  ex- 
pression of  the  law  theretofore 
determined  by  the  courts,  through  a 
long  series  of  3%ars  and  in  a  multi- 
tude of  decisions  barring,  of  .course, 
those  conflicting  decisions  and  di-^ 
-verse  statutes  which  had  led  to 
embarrassment  and  confusion  in 
the  administration  of  the  law  of 
commercial  paper.  It  may  be  said, 
probably  without  serious  question, 
that,  in  the  enactment  of  this  stat- 
ute^ no  essential  feature  of  the  law 
of  negotiable  instruments  as  there- 
tofore determined  has  been  elim- 
inated.'* 

Our  inquiry  with  reference  to  this 
provision  is  as  to  whether  it  is  for 
the  benefit  of  the  maker  or  the  in- 
dorser, — whether  it  is  personal  to 
the  maker,  and  may  be  waived  by 
him,— ^nd  upon  this  quesUon  the 
holdings  of  the  courts  before  this 
provision  was  made  statute  law  are 
as  important  as  those  which  have 
been  handed  down  since. 

In  King  v.  Crowell,  61  M9.  244, 14 
Am.  Rep.  660,  it  was  said  by  the 
court: 

'It  is  true  that  the  rule  requiring 
the  person  making  the  demand  to 
exhibit  the  evidence  of  debt  is  well 
settled,  and  well  grounded  in  rea- 
son; and,  although  applicable  to  all 
written  contracts  on  which  a  de- 
mand is  necessary,  it  is,  as  has  been 
wd!  said,  especially  applicable  to  ne- 
gotiable securities,  which  may  be  le- 
gally transferred  to  another  at  the 
very  time  the  original  payee  makes 
the  demand.  But  the  reasons  ap- 
plicable to  cases  in  which  the  maker 
offers  to  pay  cannot  apply  to  cases 
in  which  he  not  only  does  not  offer, 
but  absolutely  refuses,  to  pay,  and 
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does  not  even  express  any  desire  to 
see  the  note. 

"The  idle  ceremony  of  producing  . 
the  note  when  the  maker  unquali- 
fiedly refuses  to  pay  is  well  illus- 
trated by  Shaw,  Ch.  J.,  in  Gilbert  v. 
Dcomis,  3  Met.  497, 38  Am.  Dec.  329, 
where  he  says:  'Even  under  the 
law  of  tender,  which  is  extremely 
strict,  it  is  held  that  where  a  parly 
to  whom  a  tender  is  to  be  tnade  de- 
clares that  he  will  not  accept  it,  an 
actual  production  and  offer  of  the  • 
money  is  not  necessary.'  " 

In  Lockwood  v.  Crawford,  18 
Conn.  361,  the  question  was  before 
the  court,  and  it  was  said: 

"But  it  is  still  claimed  that  no 
sufficient  presentment  or  demand  of 
payment  of  the  makers  of  the  note 
was  ever  made;  and  that  B.  W. 
Lockwood's  deposition  does  not  con- 
duce to  prove  any.  We  think  other- 
wise. It  is  true  that  it  does  not  di- 
rectly appear  that  the  deponent,  who 
was  the  payee,  presented  the  note  in 
form  and  demanded  payment;  but, 
as  he  had  not  at  that  time  trans- 
ferred it,  the.  makers  might  well 
presume  it  continued  in  his  posses- 
sion, ready  to  be  delivered  up  upon 
payment.  When  called  upon  for  the 
balance,  they  did  not  inquire  for  it, 
nor  refuse  to  pay  because  the  note 
was  not  shown  to  them;  on  the  con- 
trary, they  said  that  they  could  not 
conveniently  pay  any  more  then, 
and  requested  the  payee  to  draw 
upon  them  at  a  future  time ;  thereby 
waiving,  as  they  had  right  to  do,  a 
more  formal  demand. 

•*We  are  satisfied,  therefore,  that 
the  demand  of  payment  was  legal; 
and  that,  at  the  time  "mentioned  by 
B.  W.  Lockwood,  the  note  in  ques- 
tion, by  reason  of  the  neglect  and  re- 
fusal of  the  makers  to  pay  it,  then 
became  dishonored." 

In  Union  Bank  v.  Lea,  7  Rob. 
(La.)  76,  41  Am.  Dec  276,  demand 
was  made  for  payment  and  refused 
because  there  were  no  funds  in  the 
bank  for  the  purpose.  The  court, 
speaking  through  Justice  Martin, 
said :  "When  the  notary  of  a  bank 
receives  a  note  to  be  protested,  he 
goes  to  the  drawer  and  demands 
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payment;  if  he  is  answered  that  it 
will  not  be  paid,  he  does  not  take  it 
ont  of  his  pocketbook  or  out  of  the 
bundle  which  contains  it,  to  present 
it,  for  that  would  be  a  vain  cere- 
mony. Lex  neminem  cogit  ad  vana. 
The  cashier  having  said  that  there 
were  no  funds  to  pay  the  note,  no 
presentation  was  necessary." 

And  in  the  recent  case  of  Hodges 
V.  Blaylock.  82  Or.  179, 161  Pac.  396, 
it  was  said :  "If,  therefore,  the  note 
should  have  been  presented  in  order 
to  constitute  a  valid  demand  for  its 
payment,  and  if  the  plaintiff's  testi- 
mony is  to  be  believed,  which  was 
for  the  jury  to  determine,  the  de- 
fendant S.  E.  Blaylock  waived  an 
exhibition  of  the  negotiable  instru- 
ment by  not  asking  for  it,  and  by  re- 
fusing payment  on  the  ground  that 
he  did  not  then  have  the  money,  and 
that  he  needed  that  sum  with  which 
to  support  his  family." 

The  supreme  court  of  Virginia,  in 
Waring  v.  Betts,  90  Va.  46,  44  Am. 
St  Rep.  890,  17  S.  E.  739,  said: 
''Presentment  of  the  bill  or  note  and 
demand  of  payment  should  be  made 
by  an  actual  exhibition  of  the  instru- 
ment itself;  or  at  least  the  demand 
of  payment  should  be  accompanied 
by  some  clear  indication  that  the 
instrument  is  at  hand,' ready  to  be 
delivered,  and  such  must  really  be 
the  case.  This  is  requisite  in  order 
that  the  drawer  or  acceptor  may  be 
able  to  judge  (1)  of  the  genuineness 
of  the  instrument;  (2)  of  the  right 
of  the  holder  to  receive  payment; 
and  (3)  that  he  may  immediately 
reclaim  possession  of,  upon  paying 
the  amount.  If,  on  demand  of  pay- 
ment, the  exhibition  of  the  instru- 
ment is  not  asked  for,  and  the  parly 
of  whom  demand  is  naade  decline  on 
other  grounds,  a  formal  present- 
ment by  actual  exhibition  of  the  pa- 
per is  considered  as  waived." 

Ruling  Case  Law  (3  R.  C.  L.  p. 
1204)  thus  states  the  rule :  "It  cer- 
tainly is  essential  to  a  proper  pre- 
sentment that  the  person  making  de- 
mand for  payment  have  the  instru- 
ment in  his  possession  at  the  time 
and  place  of  demand.  The  Negotia- 
ble Instruments  Law  provides  Uiat 
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'the  instrument  must  be  exhibited  to 
the  person  from  whom  pajnnent  ia 
demanded,  and,  when  it  is  paid, 
must  be  delivered  up  to  the  party 
paying  it.*  It  may  not  be  necessary 
actually  to  produce  the  instrument, 
if  the  person  having  it  in  possession 
demands  payment,  and  is  answered 
by  the  maker  or  acceptor  that  it  will 
not  be  paid.  The  notary  or  other 
person  need  not  take  the  instrument 
out  of  his  pocketbook  or  portfolio 
and  make  exhibition  of  it,  for  this 
would  be  an  idle  ceremony  if  the 
maker  or  acceptor  assures  him  in 
advance  t^at  payment  will  not  he 
made.  The  production  of  the  instru- 
ment is  for  the  benefit  of  the  obligor, 
in  order  that  he  may  determine  its 
genuineness  and  take  it  in  posses- 
sion, and  there  seems  to  be  no  sound 
reason  why  he  may  not  waive  hia 
rights  in  this  respect." 

Corpus  Juris  (8  C.  J.  p.  560) 
states  the  rule  in  this  language: 
"The  Negotiable  Instruments  Law 
expressly  provides  that  the  instru- 
ment must  be  exhibited  to  the  per- 
son from  whom  payment  is  de- 
manded, and,  when  it  is  paid,  must 
be  delivered  up  to  the  party  paying 
it.  But  this  right  to  have  the  paper 
produced  may  be  waived  by  failure 
to  request  its  production,  the  same 
as  under  the  law  merchant." 

See  also  Gallagher  v.  Roberts,  11 
Me.  489 ;  Maine  Bank  v.  Smith,  18 
Me.  99;  Freudenberg  v.  Lucas,  38 
Cal.  App.  95,  175  Pac.  482;  Legg  v. 
Vinal,  165  Mass.  555,  43  N.  E.  518; 
Selover,  Neg.  Inst.  2d  ed.  263. 

We  do  not  think  the  cases  cited  by 
defendant's  counsel  militate  against 
the  rule  announced  in  the  authori- 
ties considered  and  cited  by  us. 
Gilpin  v.  Savage,  201  N.  Y.  167,  34 
L.RJV.(N.S.)  417,  94  N.  E.  656, 
Ann.  Gas.  1912A,  861,  involved  a 
demand  made  by  telephone.  The 
case  will  be  found  reported  in  34 
L.R.A.(N.S.)  417,  where  the  editor 
points  out  that  it  is  the  only  case 
disclosed  where  that  question  was 
involved.  Bayless  v.  Harris,  124 
Mo.  App.  234,  101  S.  W.  617,  in- 
volved a  demand  by  mail,  while  in 
Eastman  v.  Potter,  4  Vt.  313,  24 
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Am.  Dec.  609,  the  maker  had  asked 
the  holder  of  the  note  to  produce  it. 
The  other  cases  cited  are  equally  dis- 
tinguishable. 

The  rule  of  the  law  merchant, 
now  made  statute  law  by  the  Nego- 
tiable Instruments  Act,  is  for 
benefit  of  the  maker, — ^that  he  may 
examine  the  instrument  to  deters 
mine  its  genuineness,  the  risrht  of 
the  holder  to  payment,  and,  upon 
payment,  may  take  it  up  and  destroy 
it,  or  keep  it  in  his  possession.  It  is 
a  provision  personal 
to  him,  and  may  be 
waived  by  him,  and 
18  waived  where  he  makes  no  re- 
qaest  for  its  production,  and  his  re- 
fusal to  pay  is  solely  based  on  other 
grounds;  L  e.,  lack  of  funds.  The 
law  does  not  require  the  doing  of 
idle  things,  and  such  requirements 


-nle  tor 
bemvat  of 


REALTY  CO.  969 

i77  X.  W.  »87.> 

as  are  for  the  sole  benefit  of  the 
maker  of  the  note  may  be  waived  by 

him. 

There  is  some  discussion  in  de- 
fendants' brief  of 

■ii  -  .1  Appeal— llmt 

the  queshon  of  the  objeetion  *o 
sufficiency    of  the 
declaration;  but  this  questioh  was 
not  raised  in  the  court  below,  and 
cannot  be  considered  here. 

We  do  not,  of  course,  pass  upon 
the  credibility  of  the  testimony.  As 
we  have  stated,  there  is  a  C(mflict  in 
it;  but,  as  the  case 
was  disposed  of  as  "^{'-^-wh^V 
matter  of  law  in  the  'KSJXJJ^ 
court  below,  it  be- 
came our  duty  to  treat  it  in  the  most 
favorable  light  to  plaintiff. 

The  judgment  must  be  reversed, 
and  a  new  trial  granted.  Plaintiff 
will  recover  costs  of  this  court 
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BiBt  and  notei:  necessity  of  posMMkm  and  «shilHtioii  of  paper  at  Ifane  of 
denumd  m  order  to  make  a  vafid  preMiitment. 


I.  Nceemi^  of  possesston:  ■ 

a.  General  role,  989. 

b.  Gaaei   holdiiic   poaaouSm  not 

neeeasaty,  971. 
e.  Lost  instruments,  975. 
d.  Instruments  payable  at  a  bank, 

976. 

II.  Necessity  of  actoal  exhibition  of  in- 

stniment,  977. 
nL  Fresentation  by  mail,  979. 
IV.  Presentation  hy  telephone,  979. 

I.  NeceaBttv  of  possession. 
a.  General  rule. 

The  rule  is  announced  in  a  number 
of  cases  tba^  in  order  to  make  a  good 
presentment  of  a  bill  or  note,  the  per- 
son making  the  demand  mast  have  the 

instrument  in  his  possession  at  the 
time  and  place  of  such  demand. 

United  States.  —  Musson  v.  Lake 
(1846)  4  How.  262,  11  L.  ed.  967. 

Iowa.— Citizens'  Bank  v.  First  Nat 
Bank  (1907)  135  Iowa,  606.  13  LJI.A. 
(N.S.)  303,  113  N.  W.  481. 

Louisiana.— Nott  V.  Beard  (1840)  16 
La.  308;  Harbour  v.  Taylor  (1844)  7 
Rob.  32. 

Maryland. — Farmers  Bank  t.  Duvall 


(1886)  7  GilL  ft  J.  78;  Nailor  t.  Bowie 

(1852)  8  Md.  251. 

Massachusetts.  —  Freeman  t.  Boyn^ 
ton  (1811)  7  Mass.  483;  Arnold  V. 
Dresser  (1864)  8  Allen,  435. 

MississippL-^mith  t.  Gibbs  (1844) 
2  Smedes  &  M.  479. 

New  York.  —  Ocean  Nat  Bank  v, 
Fant  (1872)  60  N.  Y.  476;  Bank  of 
Vergennes  v.  Cameron  (1849)  . 7  Barb. 
143;  Porter  v.  Thom  (1899)  40  App. 
Div.  34,  57  N.  Y.  Supp.  479,  affirmed 
without  opinion  in  (1901)  167  N.  Y. 
584,  60  N.  E.  1119. 

Vermont.  —  BastoiaB  t.  Potter 
(1882)  4  Vt.  S13,  24  Am.  Dec,  609. 

It  is  said  in  Farmers  Bank  v,  Duvall 
(Md.)  supra,  that  a  demand  without 
the  presentation  of  the  note  would,  in 
general,  be  equivalent  to  no  demand; 
and  when  it  is  made  the  holder  should 
be  prepared  and  ready  to  produce  the 
note.  The  court,  in  Freeman  v.  Boyn- 
ton  (Mass.)  supra,  says:  "Whenever 
a  demand  of  payment  is  made,  the  per- 
son making  the  demand  should  have 
with  him  the  evidence  of  the  debt;  for 
Otherwise  the  debtor  may  well  refuse 
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to  pay,  the  ground  that  he  has  a 
right  to  have  his  obligation  or  con- 
tract, or  to  see  it  canceled,  when  he 
is  called  upon  to  discharge  it.  And 
this  rule  will  especially  apply  to  ne- 
gotiable securities  which  may  be 
legally  transferred  to  another  at  the 
very  time  the  original  payee  makes  his 
demand  of  payment."  The  court,  in 
Smith  V.  Gibbs  (Miss.)  supra,  says 
that  a  "demand,  to  be  valid*  must  be 
accompanied  by  a  presentment;  for 
the  maker  is  not  bound  to  pay  unless 
his  note  can  be  lifted." 

See  also  Hodges  v.  Blaylock  (1916) 
82  Or.  179,  161*  Pac.  396,  and  Waring 
V.  Betts  (1893)  90  Va.  46.  44  Am.  St 
Bep.  890,  17  S.  E,  739,  infra,  I.  b. 

Accordingly,  where  the  person  mak- 
ing presentment  does  not  have  the  bill 
or  note  with  him,  it  has  been  held  that 
the  presentment  is  not  valid.  Free- 
man V.  Boynton;  Arnold  v.  Dresser 
(HasB.),  and  Eastman  v.  Potter  (Vt) 
supra.  Ih  Harrington  t.  First  Nat. 
Bank  (1899)  86  IlL  App.  212,  a  case 
involving  the  presentment  of  a  check 
to  a  bank  for  payment,  in  which  the 
holder  of  the  check  served  upon  the 
bank  a  notice  with  a  copy  of  the  check 
attached,  the  court  says  that  this  can- 
not be -treated  as  a -presentation  for 
payment^  "for  the  check  itself  was  not 
presented,"  and  the  bank  could  not 
then  have  paid  it  if  so  disposed. 

Where  the  holder  of  a  bill  of  ex- 
change, upon  casually  meeting  the 
drawee,  informs  the  latter  that  he  has 
the  bill,  but  does  not  actually  present 
it,  and  the  drawee  declares  that  he 
will  not  pay  the  bill,  it  is  held  in  Fall 
River  Union  Bank  v.  Willard  (1842)  6 
Met.  (Maes.)  216,  that  such  conversa- 
tion does  not  constitute  such  a  pre- 
sentment of  the  bill  as  to  discharge 
an  indorser  for  want  of  notice.  But 
a  sufficient  presentment  was  held  to 
have  been  shown  in  Gilbert  v.  Dennis 
(1S42)  3  Met.  (Mass.)  495,  S8  Am. 
Dec.  S29,  where  the  maker  of  a  note 
went  to  the  store  of  the  holder,  where 
the  note  was,  and  stated  that  he  was 
unable  to  pay,  and  should  not  pay  the 
note,  and  wished  the  holder  to  notify 
the  indorser. 

Compare  Gilbert  v.  Dennis  with 
Freudenberg  v.  Lucas  (1918)  38  Cal. 
App.  95,  176  Pac.  482,  infra,  I.  b. 


The  failure  of  a  person  making  de- 
mand for  the  payment  of  a  note,  se- 
cured by  collateral,  to  have  possession 
of  the  collateral,  prevents  a  valid  de- 
mand. Ocean  Nat.  Bank  v.  Fant 
(1872)  '60  N.  Y.  474.  The  maker,  up- 
on demand,  expressly  refused  to  pay, 
upon  the  ground  that  the  collateral 
securities  were  not  produced. 

The  failure  of  the  person  making 
the  demand  for  the  payment  of  in- 
terest coupons  to  have  possession  of 
the  not^  which  became  due  in  default 
of  pftyment  of  the  interest,  does  not 
invalidate  the  presentment.  Codman 
V.  Vermont  &  C.  R.  Co.  (1879)  17 
Blatchf.  1,  Fed.  Cas.  No.  2,936. 

The  decision  in  Lockwood  v.  Crav- 
ford  (1847)  18  Conn.  361,  merely  goes 
to  the  extent  of  holding  a  presentment 
sufiteient,  although  it  does  not  appear 
that  the  person  making  demand  had 
the  note  in  his  possession.  The  court 
says :  "It  is  true  that  it  does  not  di- 
rectly appear  that  the  opponent,  who 
was  the  payee,  presented  the  note  in 
form  and  demanded  payment,  bat,  u 
he  had  not  at  that  time  transferred  it, 
the  makers  might  well  presume  it  con* 
tinned  in  his  possession,  ready  to  be 
delivered  up  upon  payment  When 
called  upon  for  the  balance,  they  did 
not  inquire  for  it,  nor  refuse  to  pay 
because  the  note  was  not  shown  to 
them.  On  the  contrary,  they  said  that 
they  could  not  conveniently  pay  any 
more  then,  and  requested  the  pi^ree  to 
draw  upon  them  at  a  future  time, 
thereby  waiving,  as  they  had  a  right 
to  do,  a  more  formal  demand." 

See  also  Folger  v.  Chase  (1836)  18 
Pick.  (Mass.)  63,  infra,  I.  d. 

In  some  cases  the  objection  has  been 
as  to  the  sufficiency  of  a  showing  in 
the  notarial  certificate  th&t  the  paper 
was  in  the  hands  of  the  notary  at  the 
time  of  demand.  These  cases  are  in 
point  in  the  present  discussion  in  that 
they  assume  that  the  possession  of  the 
instrument  is  necessary  to  a  valid  pre- 
sentment  The  sufflciency  of  the  no- 
tarial certificate  as  a  showing  of  the 
presence  of  the  note  is  beyond  the 
scope  of  this  discussion.  It  is  inter- 
esting to  note,  however,  that  in  War- 
ren v.  Briacoe  (1838)  12  La.  472. 
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where  the  notarial  certificate  of  pro- 
teat  stated  that  the  notary  went  to 
the  bank  at  which  the  note  was  made 
payable,  and  was  informed  by  the  tell- 
er there  that  there  were  no  funds  in  the 
bank  for  payment  of  the  note,  where- 
upon he  protested  tiie  sam^  it  is  stated 
by  the  court  not  to  appear  from  the 
protest  of  the  notary  public  that  any 
actual  presentment  of  the  note  or  de- 
mand was  ever  made  at  the  bank;  but, 
in  Carlile  v.  Holdship  (1840)  16  La. 
376,  where  the  notary  certified  that  he 
"d^nanded  payment  of  the  said  note 
at  the  bank  therein  specified,"  it  was 
held  that,  from  the  whole  tenor  of  the 
protest,  it  appeared  that  the  note  was 
produced  and  presented  for  payment 
at  the  time  and  place  specified  there- 
in; and  in  Nott  v.  Beard  (1S40)  16  La. 
308,  a  notarial  certificate  that,  at  the 
request  of  the  holder  of  the  original 
draft,  **l  demanded  payment  of  said 
draft  at  the  countinghouse  of  the  ac- 
ceptors thereof,  and  was  answered  by 
a  MV.  Bennett,  one  of  said  firm,  that 
the  same  could  not  pay,"  was  held  to 
sufficiently  show  an  actual  present- 
ment of  the  bill;  and  in  Harbour  v. 
Taylor  (1844)  7  Rob.  (La.)  32,  a  no- 
tarial certificate  that,  at  the  request 
of  the  holder  of  a  note,  he  went  to  the 
bank  at  which  the  note  was  payable, 
and  demanded  of  the  cashier  of  the 
bank  payment  thereof,  and  was  told 
that  there  were  no  funds  to  pay  it, 
was  held  to  sufficiently  show  an  ac- 
tual presentation  of  the  note.  Similar 
decisions  appear  in  Union  Bank  v. 
Penn  (1844)  7  Rob.  (La.)  79;  Peet  t. 
Dougherty  (1844)  7  Rob.  (La.)  86; 
Louisiana  Bank  v.  Satterfield  (1869) 
14  La.  Ann.  80,  74  Am.  Dec.  427.  In 
Bank  of  Vergennes  t.  Cameron  (1849) 
7  Barb.  (N.  Y.)  148,  a  notarial  cer- 
tificate that  the  notai7  went  with  the 
draft  to  the  bunk  and  demanded  pay- 
ment was  held  to  be  fairly  eauivalent 
to  Biiying  that  when  he  made  the  de- 
mand, he  had  the  draft  with  him,  and 
was  prepared,  in  case  of  payment,  to 
surrender  it  to  the  peraon  who  should 
honor  the  draft  on  behalf  of  the  ac- 
ceptor. But  in  Husson  v.  lakB  (1846) 
4  How.  (U.  S.)  262,  11  L.  ed.  967,  a 
notarial  certificate  that  the  '^notary" 
demanded  payment  of  said  draft  at  the 


countinghouse  of  the  acceptors,  and 
was  answered  by  Mr.  Keekman  that 
the  same  could  not  be  paid,  was  held 

insufficient. 

b.  Caaea  hoMing  possession  not  neces- 
sary. 

A  few  cases  take  the  view  that  nei- 
ther physical  possession  nor  actual 
exhibition  is  necessary  to  a  valid  pre- 
sentment. Freudenberg  v.  Lucas 
(1918)  38  Cal.  App.  95,  175  Fac.  482; 
Porter  v.  East  Jordan  Realty  Co. 
(reported  herewith)  ante,  96S.  A 
presentment  was  sustained  as  valid  al- 
though the  note  was  not  in  the  pos- 
session of  the  party  making  the  de- 
mand at  the  time  thereof,  in  Hodges 
V.  Blaylock  (1916)  82  Or.  179,  161 
Pac.  896,  and  Waring  v.  Betts  (1893) 
90  Va.  46,  44  Am.  St.  Rep.  890,  17  S. 
£.  739.  The  ground  of  both  of  these 
decisions  seems  to  be  that  of  waiver, 
although,  in  speaking  of  the  waiver, 
both  courts  speak  of  it  as  a  waiver  of 
the  exhibition  of  the  instrument,  and 
not  as  a  waiver  of  the  possession.  In 
fact,  the  Virginia  court,  in  its  discus- 
sion, seems  to  regard  possession  of  the 
instrument  as  necessary.  It  thus  dis- 
cusses the  question:  'Tresentment  of 
the  bill  or  note  and  demand  of  pay- 
ment should  be  made  by  an  actual  ex- 
hibition of  the  instrument  itself;  or 
at  least  the  demand  of  payment  should 
be  accompanied  by  some  clear  indica- 
tion that  the  instrument  is  at  hand, 
ready  to  be  delivered,  and  such  must 
really  be  the  case.  This  is  requisite 
in  order  that  the  drawer  or  acceptor 
may  be  able  to  judge  (1)  of  the  gen- 
ulneness'of  the  instrument;  (2)  of  the 
right  of  the  holder  to  receive  pay- 
ment; and  (3)  that  he  may  immedi- 
ately reclaim  possession  of  upon  pay- 
ing the  amount  If,  on  demand  of  pay- 
ment,  the  exhibition  of  the  instrument 
is  not  asked  for,  and  the  party  of 
whom  demand  is  made  decline  on  oth- 
er grounds,  a  formal  presentment  by 
actual  exhibition  of  the  paper  is  con- 
sidered as  waived."  Further  on  in  the 
opinion  it  is  stated  that  "in  this  case 
the  presentatent  of  the  note  was  not 
made  at  the  bank  within  the  usual 
bank  hours,  with  the  note  in  posses- 
sion,  but,  as  we  have  seen,  this  was 
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Excused  in  this  case  (1)  by  the  fact 
that  there  was  no  bank  to  present  it  at, 
and  (2)  because  pajnnent  was  refused 
upon  the  ipround  that  the  bank  had 
ceased  to  do  business  and  its  assets 
distributed,  and  the  note  was  not 
asked  for  nor  required,  payment  being 
refused  on  other  grounds,  the  right  to 
have  it  produced  must  be  considered 
as  waived."  Subsequently,  on  the 
same  day,  the  notary,  with  the  note  in 
his  possession,  again  demanded  pay- 
ment pf  the  person  who  had  been  in 
charge  of  the  bank  at  which  it  was 
made  payable,  and  which  had  discon- 
tinued business,  and  who  w&s  also  one 
of  the  indorsers  on  the  note;  but  it 
seemfl  that  the  presentment  which  the 
court  is  discussing  in  the  above  quota- 
tion is  that  which  took  place  when  the 
note  was  not  in  the  possession  of  the 
party  making  the  demand. 

The  only  purpose  of  making  a  de- 
mand in  Hodges  v.  Blaylock  (Or.)  su- 
pra, was  to  place  the  makers  in  de- 
fault for  the  purpose  of  recovering  an 
attorney's  fee  provided  for  in  the  note; 
and  the  court  says  that  any  reason- 
able request  to  pay  a  demand  note  at 
the  time  referred  to  is  suflBclent  to  put 
the  maker  in  default  if  he  fails  to  dis- 
charge the  obligation. 

In  Freudenberg  v.  Lucas  (1918)  88 
CaL  App.  95,  175  Pac.  482,  the  note 
was  in  the  custody  of  a  third  person, 
who  had  placed  it  in  his  saf^  and  was 
absent  from  his  office  on  the  date  of 
maturity;  upon  inquiry  by  the  owner 
of  the  note,  he  was  informed  of  these 
facts,  in  the  presence  of  the  maker, 
whereupon  he  demanded  payment  of 
the  note,  and  the' maker  stated  that  he 
was  unable  to  pay  it  because  he  had 
no  funds,  but  made  no  demand  upon 
the  owner  that  he  exhibit  the  note  to 
him.  It  was  admitted  that  where  the 
maker  refuses  to  pay  on  the  sole 
ground  that  he  is  without  funds,  and 
makes  no  demand  that  the  note  be  ex- 
hibited to  him,  the-  exhibition  of  the 
note  is  excused;  but  it  was  claimed 
that  the  owner  must  have  had  the 
physical  possession  of  the  note,  with 
the  ability  to  exhibit  it  to  the  maker 
had  demand  then  been  made.  In  an- 
swer to  this  contention  the  court 
states  that  the  "claim  is  highly  tech- 


nical, and,  in  our  opinion,  without  any 
support  in  logic  When,  on  the  date 
of  the  note's  maturi^,  Lucaa  and 
plaintiff  were  In  Gurtis's  ofiSce,  the 
note  was  In  the  same  room  with  them, 
in  the  safe  where  the  depositary  cho- 
sen by  Lucas  and  respondent  had  put 
it,  and  it  was,  in  the  eyes  of  the  law, 
in  plaintiffs  possession,  for  it  cannot 
be  disputed  that  Curtis  was,  on  that 
day,  plaintiff's  agent,  and  hU  posses- 
sion was  that  of  his  principal.  If  ex- 
hibition of  the  note  had  been  demand- 
ed, it  might  have  taken  some  time  to 
find  Mr.  Curtis  and  to  get  the  safe 
open;  but  there  was  no  legal  impedi- 
ment to  the  production  of  the  note  by 
plaintiff,  any  more  than  if  plaintiff  had 
brought  it  to  Lucas  in  a  strong  box, 
the  key  of  which  plaintiff  had  inad- 
vertently left  at  his  home  in  another 
town.  In  either  case  the  law  would 
excuse  the  reasonable  delay  in  physi- 
cally producing  the  note,  where  such 
production  was  demanded;  and  where, 
as  in  the  instant  case,  no  such  demand 
was  made,  it  would  be  carrying  tech- 
nicality to  a.  ridiculous  extreme  to 
make  the  validity  of  plain1jff*B  demand 
turn  upon  the  wholly  irrelevant  ques- 
tion of  his  ability  or  inability  to  open 
his  agent^s  safe." 

Compare  with  Gilbert  v.  Dennis 
(1842)  8  Met.  (Mass.)  495.  88  Am. 
Dec.  329,  supra,  I.  a. 

The  circumstances  under  which  tiie 
foregoing  cases  holding  possession  not 
necessary  to  a  valid  presentment  were 
decided  militate  against  them  as  au- 
thority for  the  proposition  that  pos- 
session is  not  necessary  generally. 
These  cases  seem  rather  to  be  excep- 
tions to  the  genera]  rule  that  posses- 
sion is  necessary,  than  cases  estab- 
lishing a  contrary  rule. 

In  case  of  a  note  owned  by  s  bank, 
or  left  with  a  bank  for  collection,  it 
is  held  in  some  cases  that  the  person 
making  demand  need  not,  in  order  to 
make  a  valid  presentment,  have  the 
paper  with  him  at  the  time  of  makins 
the  demand,  where  the  maker  has 
knowledge  of  the  custom  of  banks  to 
make  demand  in  this  manner.  Gal- 
lagher V.  Roberts  (1834)  11  Me.  489; 
Maine  Bank  v.  Smith  (1841)  18  Me 
99;  Portland  Bank  v.  Brown  (1843) 
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22  Me.  296;  Whitwell  Johnson 
(1821)  17  Mass.  449,  9  Am.  Dec.  165; 
Shove  V.  Wiley  (1836)  18  Pick. 
(Mass.)  658. 

Such  a  demand  seems  to  have  been 
treated  as  sufficient  in  Boston  Bank  v. 
Hodges  (1S30)  9  Pick.  (Mass.)  420, 
as  against  an  indorser  who  had  knowl- 
edge thereof.  In  fact,  a  demand  by 
>etter  has  been  sustained  in  such  a 
case.  Tredick  v.  Wendell  (1817)  1  N, 
H.  80.  Whether  the  letter  was  sent  by 
mail  is  not  clear. 

In  Maine  Bank  v.  Smith  (1841)  18 
He.  99,  supra,  a  written  notice  was 
sent  to  the  house  of  defendant.  The 
manner  of  sending  this  notice  does  not 
appear. 

If  the  maker  has  knowledge  of  the 
usage,  so  that  the  demand  is  sufficient 
as  to  him*  the  demand  is  sufficient  as 
to  an  indorser,  who  may  not  have 
knowledge  of  the  usage.  Portland 
Bank  v.  Brown  (1848)  22  He.  296; 
Whitwell  V.  Johnson  (1821)  17  Maaa. 
449,  9  Am.  Dec.  166. 

This  rule  is  held  fo  have  arisen  by 
custom  of  bankers.  The  court  in  Free- 
man V.  Boynton  (1811)  7  Mass.  488. 
aft«r  referring  to  the  general  rule  that 
the  party  making  presentation  and  de- 
mand must  have  possession  of  the  in- 
strument, says:  "This  rule  may  admit 
of  exceptions;  as,  whei;jB  the  security 
may  be  lost,  in  which  case  a  tender  of 
sufficient  indemnity  would  make  the 
demand  valid  without  producing  the 
security,  and  where,  from  the  usual 
course  of  business,  of  which  the  par^ 
ties  are  cognizant,  the  security  may  be 
lodged  in  some  bank,  whose  officers 
shall  demand  payment  and  give  notice 
to  the  indorser,  according  to  the  cus- 
tom of  such  bank;  the  security  not 
being  presented  at  the  time  of  the  de- 
mand, but  the  parties  being  presumed 
to  know  where  it  may  be  found."  In 
Whitwell  V.  Johnson  (1821)  17  Mass. 
449,  9  Am.  Dec.  165,  the  court  says: 
"The  demand  upon  the  promisors  in 
this  case,  being  made  without  any  pre- 
sentment of  the  note  to  them,  would 
have  been  wholly  nugatory,  but  for 
the  usage  of  tiie  bank  in  which  the 
note  was  placed  for  collection  to  make 
demands  in  this  form,  and  the  consent 
of  the  promisors  to  have  the  demand 


BO  made  upon  them,  which  is  a  legal 
inference  from  their  knowledge  of  the 
usage,  as  found  by  the  jury.  It  can 
make  no  difference  that  the  note  wa^ 
not  made  payable  at  the  bank,  since 
the  custom  is  so  prevalent  in  comr 
mercial  towns  where  there  are  banks, 
to  lodge  notes  in  them  for  collection, 
that  any  man  in  business  must  be  sup- 
posed to  know  that  such  course  would 
be  adopted ;  and.  In  the  case  before  us, 
the  consent  to  the  form  of  demand 
usual  at  banks  implies  a  knowledge 
that  the  note  would  be  left  there.  The 
demand,  then,  was  a  legal  demand  up- 
on the  promisors,  and  they  were  bound, 
according  to  the  usage,  to  go  to  the 
bank  and  discharge  the  note  within 
the  hours  of  business  on  the  day  it 
became  due."  The  earlier  cases  re- 
quired it  to  appear  in  the  case  that  - 
the  maker  of  the  note  in  question  bad 
knowledge  of  the  usage  of  banks;  in 
Grand  Bank  v.  Blanchard  (1839)  23 
Pick.  (Bfasa.)  806,  it  is  stated  that 
"the  custom  of  the  banks  in  Massa- 
chusetts, of  sending  a  notice  to  the 
maker  of  a  note  to  come  to  t^e  bank 
and  pay  it,  and  treating  his  neglect 
to  do  BO  during  bank  hours  on  the  laat 
day  of  grace  as  a  dishonor,  and  all 
parties  acquiescing  in  and  assenting 
to  such  neglect  as  a  dishonor,  has  be- 
come so  universal  and  continued  so 
long  that  it  may  well  be  doubted 
whether  it  ought  not  now  to  be  treat- 
ed as  one  of  those  customs  of  mer- 
chants of  which  the  law  will  take  no- 
tice, so  that  every  man  who  is  suf- 
ficiently a  man  of  business  to  indorse 
notes  is  presumed  to  be  acquainted 
with  it  and  assent  to  it;  at  least,  until 
the  contrary  is  expressly  shown.  .  .  . 
When  a  custom  has  been  definitely 
settled  by  judicial  decision,  it  is  taken 
notice  of  by  courts  as  part  of  the  law 
of  the  land,  and  need  not  be  proved 
as  a  fact  in  each  case."  This  point,* 
however,  was  waived  by  the  parties  in 
this  case,  so  that  the  above  statement 
is  obiter. 

This  custom  was  recognized  in  Me- 
chanics Bank  v.  Merchants  Bank 
(1843)  6  Met.  (Maas.)  13. 

A  demand  by  the  cashier  of  a  bank 
was  held  sufficient  although  he  did 
not  have  the  note  with  him  at  the 
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time  of  makinsr  the  demand,  where  he 

left  with  the  maker  the  written  notice 
in  the  usual  form,  which  informed  the 
maker  where  the  note  was,  that  is,  at 
the  bank,  and  where  both  he  and  the 
indorser  lived  in  the  city  in  which 
the  bank  was  located.  Gallagher  v. 
Roberts  (18S4)  11  Me.  489. 

No  usage  of  banks  is  referred  to  in 
Tredlck  v.  Wendell  (1817)  1  N.  H.  80. 
holding  that  there  was  a  sufficient  de- 
mand, where,  on  the  day  the  note  be- 
came due,  the  cashier  of  the  bank  sent 
a  letter  to  the  maker,  informing  him 
where  the  note  was,  and  requesting 
him  to  pay  i^  and  ^e  letter  was,  on 
the  same  day,  left  at  his  house,  with 
his  daughter,  he  not  being  at  home. 
The  court  says  that  "the  general  rule 
undoubtedly  is,  that  when  a  demand  is 
made  of  the  maker,  the  note  itself 
should  be  presented,  in  order  that  it 
may  be  delivered  to  him  upon  its  be- 
ing paid;  but  we  think  the  facts  in 
this  case  show  a  sufficient  compliance 
on  the  part  of  the  plaintiff  with  the 
spirit  of  the  rule.  The  note  was  in  a 
bank,  within  a  few  rods  of  the  maker's 
house,  and  he  was  informed  where  the 
note  was,  and  requested  to  pay  it. 
This  was,  in  our  opinion,  giving  him 
a  sufficient  opportunity  to  pay  the  note 
and  take  it  up,  had  he  been  disposed 
to  do  it/' 

A  usage  was  held  not  to  have  been 
established  in  Farmers  Bank  v.  Duvall 
(1835)  7  Gill.  &  J.  (Md.)  78,  where  it 
appeared  that  a  servant  of  the  bank 
served  on  the  drawer  a  written  notice 
in  the  usual  forhi,  stating  when  the 
note  was  due  and  must  be  paid,  and 
left  such  notice  with  the  drawer.  The 
court  says  that  it  is  supposed  this  lan- 
guage constitutes  evidence  "of  a  usage 
on  the  part  of  the  bank  to  make  de- 
mand of  payment  at  a  time  and  under 
circumstances  different  from  the  gen- 
eral rules  of  law,  and  that  efficacy 
should  be  given  to  such  usage  if  found 
by  the  jury,  so  as  to  validate  as  a  de- 
mand that  which,  without  such  usage, 
would  be  a  nullity.  In  the  view  which 
we  take  of  the  evidence,  it  is  imma- 
terial to  examine  the  question  as  to 
the  legal  effect  of  such  usage  if  estab- 
lished, because  we  consider  that  the 
witness  proves  no  usage  bearing  on  the 


question  of  a  demand.  The  only  con* 
elusion  which  can  be  drawn  from  the 
evidence  is  that  it  is  the  practice  of 
this  bank,  as  it  is  of  all  banks,  to  give 
notice  of  the  falling  due  of  notes;  that 
the  parties  may  be  apprised  not  only 
of  liie  holders  of  the  notes,  but  re- 
minded and  admonished  of  the  near 
approach  of  the  time  for  the  payment 
of  their  liabilities.  The  witness  does 
not  state  the  existence  of  any  us&ge 
to  treat  this  common  notification  as  a 
substitute  for  the  legal  demand  on  the 
holder.  The  rule  established  is,  on 
the  contrary,  perfectly  consistent  with 
the  necessity  of  presentment  for  pay< 
ment  when  due,  and  in  the  accustomed 
legal  mode.  .  .  .  Had  reliance  been 
intended  to  have  been  placed  on  such 
an  alleged  usage,  the  plaintiff  should 
have  gone  further  and  proved  that,  by 
the  usage  of  the  bank,  demands  against 
the  drawers  of  notes,  in  order  to 
charge  the  indorser.  were  always  made 
by  the  alleged  notification  on  the  day 
notes  first  fell  due,  instead  of  being 
made  according  to  the  rules  of  law, 
and  that  such  notice  was  by  usage  a 
substitute  for  the  lawful  demand.  In 
such  a  state  of  facts  the  question 
would  have  been  brought  before  the 
court,  how  far,  in  point  of  law,  such 
a  notice  could  operate  as  a  demand." 

But  other  ^ases  in  which  the  note 
was  held  by  a  bank  have  applied  the 
general  rule  that  possession  of  the 
note  is  necessary  to  make  a  valid  pre- 
sentment. There  was  held  to  be  no 
proper  presentment  in  Barnes  v. 
Vaughan  (1859)  6  R  L  259,  in  the  case 
of  notes  left  at  a  bank  for  collection, 
of  which  the  maker  had  notice  before 
tiie  day  of  payment  The  court  states 
that  this  notice  does  not  avail  to  make 
the  note  payable  at  the  bank;  that  the 
maker  had  not,  by  the  terms  of  his 
contract,  agreed  to  pay  the  notes  at 
that  bank,  and  a  demand  there  was  no 
demand  upon  him;  that  it  was  neces- 
sary that  demand  should  be  made  upon 
him  personally,  or  at  his  dwelling  or 
place  of  business  on  the  last  day  of 
grace.  In  Halls  v.  Howell  (1824)  16 
S.  C.  L.  (Harp.)  426,  it  was  held  that 
the  depositing  of  a  letter  in  the  post- 
office  upon  the  day  that  a  note  became 
due,  directed  to  the  maker,  demanding 
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payment  fhareof,  was  not  a  sufficient 
demand  of  the  maker  to  charge  the  in- 
doraer,  although  it  was  the  common 
practice  of  the  bank  to  make  demands 
in  that  way. 

In  Bayless  t.  Harris  (1907)  124  Mo. 
App.  234,  101  S.  W.  617,  where  notes 
were  placed  by  the  holder  in  a  bank, 
and  a  letter  was  written  to  the  maker 
sometime  before  their  maturi^,  stat- 
ing that  they  would  be  in  tha  bank  on 
the  date  they  matured,  to  be  paid,  and 
upon  nonpayment,  a  notary  public  pro^ 
tested  them  without  presenting  them 
to  the  maker,  the  demand  and  present- 
ment were  held  to  be  insufficient 

In  Moore  v.  Waitt  (1842)  13  N.  H. 
415,  it  was  held  that  the  drawer  of  a 
bill  of  exchange  which  had  been  duly 
accepted  was  liable  only  after  due  pre- 
sentment to  the  acceptor  for  payment 
and  refusal  thereof,  and  notice  to  him; 
that  a  notice  that  the  note  was  due, 
sent  through  the  mail,  in  accordance 
with  the  usage  of  the  bank  where  the 
bill  had  been  discounted  or  Ic^t  for 
collection,  was  not  a  sufficient  present- 
ment of  the  bill  to  charge  the  maker. 
The  court  distinguishes  Tredick  t. 
Wendell  (N.  H.)  supra,  on  the  ground 
that,  in  the  Tredick  Case,  the  defend- 
ant, after  drawing  the  bill,  had  him- 
self negotiated  it  to  a  bank,  or  hf^d 
left  it  there  for  collection. 

A  notification  by  mail  or  telephone 
to  the  drawee  of  a  draft,  that  the  draft 
was  in  the  hands  of  a  bank  for  collec- 
tion, is  not  such  a  demand  as  will  put 
in  default  the  ^nvree,  who  agreed  to 
pay  demand  drafts  on  himself  for 
grain  shipped.  Bamett  v.  Elwood 
Grain  Go.  (1911)  153  Mo.  App.  458, 133 
S.  W.  856.  The  court  says  that  it  is 
conceded  that  such  dmand  drafts 
must  be  presented  to  the  drawee,  and 
that  notice  that  they  are  In  the  hands 
of  a  third  person  for  collection  is  not 
sufficient;  but  it  added  that  this  rule 
is  subject  to  variation  according  to 
the  usage  of  a  bank  and  its  customers, 
and  reference  is  made  to  the  Massa- 
chusetts rule  above  discussed. 

c  Ziogt  instruments. 

The  courts  have  generally  made  an 
exception  to  the  rule  requiring  pos- 
session of  th«  instrument  in  case  of  a 


lost  instrument,  holding  that  tiie  in- 
ability to  produce  the  instroment  does 
not  prevent  a  valid  demand.  Arnold 
v.  Dresser  (1864)  8  Allen  (Mass.)  435 
(obiter);  Smith  v.  Gibbs  (1844)  2 
Smedes  &  M.  (Miss.)  479  (obiter). 
In  Arnold  v.  Dresser  (1864)  8  Allen 
(Mass.)  435,  possession  of  the  note  by 
the  person  making  the  presentment  is 
stated  to  be  necessary  ^'unless  special 
circumstances,  such  as  the  loss  of  the 
note,  or  its  destruction,  are  shown  to 
excuse  its  absence."  There  was  held 
to  be  a  sufficient  presentment  in  Smith 
V.  Rockwell  (1842)  2  Hill  (N.  T.)  482. 
where,  at  the  time  the  note  became 
due,  it  had  been  mislaid  by  the  holders, 
but  demand  was  made  and  notice  of 
nonpayment  given  without  any  objec- 
tion being  interposed  by  any  of  the 
parties  on  account  of  the  afisence  of 
the  note,  which  had  been  found  at  the 
time  of  trial. 

In  case  of  a  lost  note,  presentment 
of  a  copy  has  been  held  sufficient. 
Hinsdale  v.  Miles  (1824)  5  Conn.  331. 
In  Apporson  v.  Union  Bank  (1867).  4 
Goldw.  (Tenn.)  446,  a  case  Involving 
a  note  in  the  possession  of  a  bank, 
which  had  been  removed  therefrom 
with  the  other  assets  of  the  bank,  to 
avoid  its  falling  into  the  hands  of  the 
United  States  military  authorities, 
who  were  about  to  occupy  the  city  in 
which  the  bank  was  located,  the  cour^ 
in  holding  that  the  bank  was  not  ex- 
cused from  making  demand  by  the  re- 
moval of  its  assets,  said:  "This  could 
have  been  done  on  a  copy;  and  the 
subsequent  action  of  the  bank  demon- 
strates that  it  was  fully  in  the  power 
of  the  bank,  at  the  maturity  of  the 
note,  to  have  incorporated  in  the  pro- 
test a  substantial  copy  of  the  note, 
drawn  from  the  'descriptive  lisV  of 
the  bills  and  notes  forcibly  removed 
south.  This  the  bank  failed  to'do,  and 
now  insists  as  the  reason  for  it  the 
place  of  payment  was  not  known.  This 
is  not  sufficient  to  excuse  them,  es- 
pecially in  the  absence  of  all  proof  of 
reasonable  effort  to  ascertain  the  place 
of  payment.  The  original  being  lost, 
destroyed,  or,  as  in  this  case,  placed 
by  force  beyond  the  control  of  the 
bank,  it-  was  bound,  there  being  no 
legal  excuse  existing  at  the  time,  to 
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make  due  presentment  and  give  notice 
upon  a  substituted  copy,  which  ma^t 
always  be  in  as  near  conf  onoity  to  the 
orifirinal  as  practicable/' 

It  is  stated  in  Freeman  v.  Boynton 
(1811)  7  Mass.  48S,  that  the  tender  of 
sufficient  indemnity  would  make  the 
demand  valid. 

A  demand  by  the  holder  of  a  note 
issued  by  a  bank,  by  presenting  to  the 
bank  the  half  of  such  note,  the  other 
half  having  been  lost  in  transmission 
through  the  mail,  is  insufficient  when 
nnaccompanied  by  evidence  of  the 
ownership  of  the  note,  to  place  the 
bank  in  default  and  make  it  charge- 
able with  interest  and  costs.  Farm- 
ers Bank  v.  Reynolds  (1826)  4  Rand. 
(Va.)  186. 

See  Chicopee  Bank  v.  Seventh  Nat. 
Bank  (1869)  8  Wall.  <U.  &)  641,  19 
L.  ed.  422,  infra,  I.  d. 

d.  InstrummUa  payable  at  a  banle. 

Where  a  note  is  made  payable  at  a 
bank,  and,  at  the  time  it  becomes  due, 
is  present  in  the  bank,  it  has  been 
held  that  no  formal  presentation  of 
the  note  is  necessary,  the  presence 
of  the  paper  in  the  bank  at  which  it  is 
payable  being  deemed  in  itself  a  suf- 
ficient presentment  and  demand. 

United  States.— FuUerton  v.  Bank  of 
United  States  (1828)  1  Pet.  617.  7  L. 
ed.  286;  Bank  of  United  States  v.  Car- 
neal  (1829)  2  Pet.  642,  7  L.  ed.  613; 
Bank  of  United  States  v.  Smith  (1826) 
11  Wheat.  171,  6  L.  ed.  443. 

Coloradow — De  La  Vorgne  v.  Globe 
Printing  Co.  (1915)  27  Colo.  App.  808, 
148  Pao.  923. 

Illinois.  —  Stewart  v.  Soenksen 
(1912)  173  111.  App.  1. 

Kentucky.  —  Huffaker  v.  National 
Bank  (1878)  13  Bush,  644. 

Loaisiana.~Union  Bank  v.  Morgan 
(1847)  2  La.  Ann.  418,  approved  in 
Union  Bank  v.  Jones  (1849)  4  La.  Ann. 
220. 

Maryland.  —  Graham  v.  Sangston 
(1851)  1  Md.  59. 

Massachusetts.  —  Berkshire  Bank  v. 
Jones  (1810)  6  Mass.  634;  Phipps  v. 
Chase  (1843)  6  Met.  491. 
'  BUasissipi^  —  Goodloe  v.  Godley 
(1849)  18  Smedea  ft  M.  233,-61  Am. 
Dec.  159. 


New  York.  —  Nichols  v.  Goldsmith 
(1831)  7  Wend.  160;  Gillett  v.  Averill 
(1847)  5  Denio.  85;  First  Nat.  Bank  v. 
Crittenden  (1873)  2  Thomp.  &  C.  118; 
Merchants'  Bank  v.  Elderkin  (1862) 
25  N.  Y.  178;  Dykman  v.  Northridge 
(1896)  1  App.  Div.  26,  36  N.  Y.  Supp. 
962,  affirmed  without  opinion  in  (1897) 
153  N.  Y.  662,  48  N.  E.  1104. 

PennsylvanU.  —  Hallowell  v.  Curry 
(1861)  41  Pa.  322;  Jenks  v.  Doyles- 
town  Bank  (1842)  4  Watts  &  S.  505; 
Rahm  v.  Bank  of  Philadelphia  (1829) 
1  Rawle,  886. 

Tennessee.  —  State  Bank  v.  Napier 
(1845)  6  Humph.  270,  44  Am.  Dec.  808. 

England.— Bailey  v.  Porter  (1845) 
14  Mees.  &  W.  44,  163  Eng.  Reprint, 
382,  14  L.  J.  Exch.  N.  S.  244. 

This  has  been  stated  to  be  true 
whether  the  bank  is  the  holder  of  the 
note,  or  merely  an  agent  for  collec- 
tion. De  La  Vergne  v.  Globe  Printing 
Go.  (1916)  27  .Colo.  App.  808,  14S  Pac 
923. 

In  Reynolds  v.  Chettle  (1811)  2 
Campb.  (Eng.)  696,  an  action  by  the  ^ 
indorsee  against  the  acceptor  of  a  bill 
of  exchange  accepted  pliable  at  cer- 
tain named  bankers,  a  presentment  to 
the  banker's  clerl^  in  the  clearing 
he(ase,  was  held  to  be  sufficient. 

This  rule  was  applied  in  case  of  a 
note  payable  at  a  private  home,  io 
Woodin  V.  Foster  (1853)  16  Barb.  (N. 
Y.)  146;  and  in  Saunderson  v.  Judge 
(1795)  2  H.  Bl.  509,  126  Eng.  Reprint, 
676,  3  Revised  Rep.  492,  in  case  of  a 
note  made  payable  at  ^e  house  of  the 
maker's  banker,  a  demand  at  this 
place  was.  held  sufficient. 

A  demand  by  a  bank  teller  upon 
himself  at  the  bank  door  was  held 
sufficient  in  Bank  of  Syracuse  v.  Hoi- 
lister  (1858)  17  N.  Y.  46,  72  Am.  Dec. 
416,  where  the  note  had  been  delivered 
to  him  after  banking  hours,  and  he 
was  unable  to  gain  admittance  to  the 
bank,  but  knew  that  the  maker  had  no 
funds  there  for  its  payment,  and  that 
no  inquiry  had  been  made  on  that  day 
for  the  note. 

The  court  in  Union  Bank  v.  Morgan 
(1847)  2  La.  Ann.  418,  discusses  this 
question  as  follows:  *Tt  is  objected 
that  it  does  not  appear  from  the  pro- 
test of  the  notary  that  he  had  the  note 
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in  his  poasession  when  he  demanded 
payment.  It  is  manifest,  not  only 
from  the  evidence  of  the  cashier,  but 
from  the  protest,  that  the  notes  were 
held  by  the  bank  at  maturity.  The 
notary  declares  in  each  protest  that  he 
went  to  the  bank  on  the  day  of  ma- 
turity, at  Uie  cashier's  request;  and 
he  declares  that  the  cashier  was  the 
holder  of  the  note,  of  which  the  copy 
annexed  to  the  protest  is  a  true  copy. 
These  declarations  show  that  the  note 
was  in  the  hands  of  the  cashier  at  the 
time^  and  that  the  notary  must  have 
taken  a  copy  of  it;  and  we  are  at  a 
loss  to  see  the  difference  between  the 
cashier  showins:  the  note  to  the  notary 
and  asking  him  to  protest  it,  and  put- 
ting the  note  formally  into  the  manual 
possession  of  the  notary  before  be 
made  the  demand.  If  the  bank  had  not 
been  the  holder^  and  the  place  of  pay- 
ment had  not  been  at  the  bank  itaelf, 
the  objection  would  have  been  ma- 
terial." 

It  is  said  in  Allen  v.  Miles  (1846) 
4<Harr.  (DeL)  234,  that  a  formal  de- 
mand is  not  necessary  if  a  bill  or  note 
is  made  payable  at  a  particular  bank, 
or  at  the  house  of  a  particular  per- 
son, and  such  bank  or  person  is  the 
holder.  In  anch  a  case  it  is  a  sufficient 
demand  of  payment  for  the  holder  to 
examine  the  books  of  account,  and  a 
sufficient  refusal  if  it  appears  that  the 
party  who  is  to  pay  there  has  no  funds 
deposited. 

The  note  should  be  at  the  bank  at 
the  due  date  of  the  note;  if  it  is  not, 
there  is  no  sufficient  demand.  Wood- 
bridsre  v.  Brigham  (1815)  12  Blass. 
408,  7  Am.  Dec.  86,  s.  e.  on  subsequent 
appeal  (1816)  13  Mass.  556;  Shaw  v. 
Reed  (1831)  12  Pick.  (Mass.)  132. 

Although  there  is  no  express  proof 
that  notes  are  in  a  bank  at  which  they 
are  made  payable,  and  which  is  the 
owner  of  the  notes,  at  the  time  the 
notes  fell  due,  this  must  be  presumed. 
Folger  V.  Chase  (1836)  18  Pick. 
(Mass.)  63. 

But  a  bill  is  not  present  in  the  bank, 
within  the  meaning  of  this  rule,  where 
the  letter  inclosing  it  by  accident  fell 
through  a  crevice  in  the  lid  of  a  desk 
into  a  drawer,  among  waste  paper, 
and  was  not  discovered  until  after  the 
11  A.L.R.— 62. 


maturity  of  the  bill,  the  bank  officials 
having  no  knowledge  that  the  bill  was 
in  the  bank.  Ghicopee  Bank  v.  Sev- 
enth Nat.  Bank  (1869)  8  Wall  (17.  S.) 
641,  19  L.  ed.  422. 

Where  the  notarial  protest  alone  is 
relied  upon  to  show  due  demand,  the 
protest  must  show  the  requisite  facts. 
People's  Bank  v.  Brooke  (1869)  &1  Hd. 
7,  1  Am.  Rep,  11. 

Iq  the  case  of  a  demand  not^  it 
seems  that  there  must  be  a  formal  de- 
mand. National  H.  River  Bank  v.  Kin- 
derhook  &  H-.  R.  Co.  (1897)  17  App. 
Div.  282,  45  N.  Y.  Supp.  688,  affirmed 
without  opinion  in  (1900)  162  N.  Y. 
623,  67  N.  E.  1118.  The  court,  after 
referring  to  numerous  cases  in  which 
it  was  held  that  where  a  bank  at  which 
a  note  is  payable  is  the  holder  thereof, 
a  formal  demand  is  unnecessary,  says : 
"Those  were  cases  where  the  notes 
were  payable  not  on  demand,  but  at  a 
specified  date;  and  it  was  held  that  if 
the  fact  appeared  that,  at  that  date, 
there  were  no  funds  at  the  bank  for 
the  payment  of  the  note,  a  formal  de- 
mand was  not  necessary.  Those  cases 
are  not  controlling  in  tiie  present 
case." 

//.  XeoesaUy  of  oettMit  eacMbUion  of  in- 

It  is  apparent  that  if  possession  of 
the  instrument  at  the  time  and  place 
of  demand  is  not  necessary,  an  actual 
exhibition  of  the  instrument  is  not.  As 
shown  in  subd.  I.  a,  however,  posses- 
sion is  necessary  according  to  the 
weight  of  authority.  It  has  sometimes 
been  said  that  the  inatrument  must  be 
actually  exhibited  to  make  a  valid  pre- 
sentment. The  manner  of  making  a 
demand  of  payment,  according  to  the 
court  in  Muason  v.  I^ke  (1846)  4  How. 
(U.  S.)  262,  11  L.  ed.  967,  is  "by  pre- 
senting the  bill  to  the  drawee  or  ac- 
ceptor; and  so  important  is  this  part 
of  the  proceeding  that  the  omission 
to  present  the  bill  to  the  acceptor  will 
justify  his  refusal  to  pay  it,  although 
payment  be  demanded."  In  Draper  v. 
Clemens  (1835)  4  Mo.  62,  where  it  ap- 
peared that  the  notary,  at  the  holder's 
request,  went  to  the  countingroom  of 
the  acceptor  of  a  draft  during  the 
hours  of  business,  to  demand  payment. 
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th&t  he  inquired  for  the  acceptor,  and 
was  told  by  hia  clerk  that  he  was  not 
in,  whereupon  the  notary  demanded 
payment  of  the  clerk,  and  was  told 
that  he  could  not  pay  it,  it  is  said  by 
the  court  that  the  person  demanding 
payment  should  have  produced  the 
draft.  There  is  some  language  in 
Bank  of  Vergennes  v.  Cameron  (1849) 
7.  Barb.  (N.  Y.)  143,  that  lends  sup- 
port to  the  theory  that  the  bill  must  be 
actually  exhibited;  bat  the  entire  de- 
cision in  that  case  seems  to  go  only  to 
the  extent  of  holding  that  the  person 
making  the  demand  must  have  the  in- 
strument in  his  possession,  ready  to 
be  delivered  ap,  or  to  be  exhibited  if 
demanded. 

But  it  is  generally  held  that  the  pa- 
per need  not  actually  be  exhibited  un- 
less such  rachibition  is  demanded. 
Citizens'  Bank  v.  First  Nat.  Bank 
(1907)  135  Iowa,  605,  18  L.R.A.(N.S.) 
303.  113  N.  W.  481;  King  v.  Crowell 
(1873)  61  Me.  244.  14  Am.  Rep.  560; 
Fisher  v.  Beckwith  (1846)  19  Vt.  31, 
46  Am.  Dec.  174.  It  was  stated  in 
Legg  T.  Vina]  (1896)  165  Mass.  666, 
48  N.  E.  618,  that  while  the  maker  of  a 
note  is  entitled,  upon  demand  for  pay- 
ment, to  have  the  note  exhibited  to 
him,  yet  if  he  does  not  ask  to  see  the 
note,  and  refuses  to  pay  it  on  other 
grounds,  this  id  a  sufficient  present- 
ment to  bind  an  indorser.  Failure  of 
the  bank  on  which  a  check  is  drawn  to 
demand  an  exhibition  of  the  instru- 
ment, and  an  unqualified  refusal  to 
pay  it,  is  a  waiver  of  the  production. 
Citizens'  Bank  v.  First  Nat.  Bank 
(Iowa)  supra;  Porter  v.  Thom  (1899) 
40  App.  Div.  34,  57  N.  Y.  Supp.  479, 
affirmed  without  opinion  in  (1901)  167 
N.  Y.  684,  60  N.  E,  1119. 

In  Wain  v.  Bailey  (1839)  10  Ad.  & 
El.  616.  113  Eng.  Reprint,  234,  L.  R. 
2  Prob.  &  Div.  507,  it  was  held  that  a 
noQ-negotiable  note  need  not  be  ac- 
tnally  produced  in  order  to  constitute 
a  valid  presentment  and  demand. 

In  King  v.  Crowell  (1873)  61  He^ 
244.  14  Am.  Rep.  660,  the  court  said: 
"It  is  true  that  the  rule  requiring  the 
person  making  the  demand  to  exhibit 
the  evidence  of  debt  is  well  settled, 
and  well  grounded  in  reason;  and  al- 
though applicable  to  all  written  con- 


tracts on  which  a  demand  is  neces- 
sary, it  is,  as  has  been  well  said, 
especially  applicable  to  negotiable  se- 
curities, which  may  be  legally  trans- 
ferred to  another  at  the  very  time  the 
original  payee  makes  the  demand.  Bat 
.the  reasons  applicable  to  cases  in 
which  the  maker  offers  to  pay  cannot 
apply  to  cases  in  which  he  not  only 
does  not  offer,  but  absolutely  refuses 
to  pay,  and  does  not  even  express  aiQr 
desire  to  see  the  ntxte.  The  idle  cere- 
mony of  producing  the  note  when  the 
maker  unqualifiedly  refuses  to  pay  ia 
well  illustrated  by  Shaw,  Ch.  J.,  in 
Gilbert  v.  Dennis  (1842)  3  Met. 
(Mass.)  497,  38  Am.  Dec.  329.  where 
he  says;  *Even  under  the  law  of  ten- 
der, which  ia  extremely  strict,  it  is 
held  that  where  a  parly  to  whom  a 
tender  is  made  declares  that  he  will 
not  accept  it,  an  actual  production  and 
offer  of  the  money  is  not  necessary/ 
The  case  finds  expressly  that  the  nuUc- 
er  had  the  note  in  his  possession  when 
he  made  the  demand."  Accordingly, 
the  objection  that  the  note  was  not  ek- 
hibited  was  held  invalid. 

In  Fisher  v.  Beckwith  (1846)  19  Vt 
31,  46  Am.  Dec.  174,  upon  the  question 
of  whether  or  not  there  had  been  a 
valid  presentment  of  a  draft  to  the 
drawee  for  acceptance,  it  appeared 
that  the  person  making  the  present- 
ment informed  the  drawee  that  he  had 
the  draft,  and  the  language  of  the 
drawee  implied  that  he  neither  wished 
to  see  it  nor  to  be  more  particularly 
informed  respecting  it,  so  that  the 
draft  was  not  actually  exhibited.  In 
sustaining  this  as  a  valid  presentment, 
the  court  said  that  "there  is  no  rule 
requiring  that  a  bill  of  exchange  must 
be  actually  shown  to  the  drawee  in 
order  to  be  a  valid  and  binding  accept- 
ance. A  party  may  bind  himself  by 
an  acceptance  of  the  bill  not  yet 
drawn,  as  in  the  great  case  of  Pillans 
V.  Van  Mierop  (1765)  3  Burr.  1668,  97 
Eng.  Reprint,  1035.  It  is  enough  if, 
when  applied  to  for  acceptance,  he  is 
enabled,  by  seeing  the  bill  or  other- 
wise, to  give  an  intelligent  answer. 
1  Har.  Dig.  493,  and  cases  there  cited. 
In  this  instance  the  question  of  a  prop- 
er presentment  for  acceptance  is  in- 
volved in  that  regarding  the  validity 


Digitized  by  Google 


ANNO.— BILLS  AND  NOTES— PRESENTMENT. 


979 


of  the  acceptance  itself ;  for  if  the  bill 
or  order  was  well  accepted,  it  is  idle 
to  say  it  was  not  auflkiently  presented 
for  that  purpose." 

Farmers  Bank  v.  Duvall  (1836)  7 
Gill  &  J.  (Md.)  78,  supra,  I.  a;  and 
see  Bank  of  Vergennes  t.  Cameron 

(1849)  7  Barb.  (N.  Y.)  148,  supra, 
and  quotation  from  Union  Bank  v.  Lea 

(1844)  7  Rob.  (La.)  76,  41  Am.  Dec. 
276,  in  the  reported  case  (Pobtek  t. 
East  Jobdan  Rbai/ty  Co.  ante,  968). 

I//.  PreBentation  by  mail. 

A  demand  by  mail  is  generally  held 
insuflFicient.  Closz  v.  Miracle  (1897) 
103  Iowa,  198,  72  N.  W.  602;  Davis  v. 
Gowen  (1841)  19  Me.  447;  Stuckert  v. 
Anderson  (1838)  3  Whart.  (Pa.)  116. 
See  Bayless  v.  Harris  (1907)  124  Mo. 
App.  234,  101  S.  W.  617;  Bamett  t. 
Elwood  Grain  Co.  (1911)  168  Mo.  App. 
458, 133  S.  W.  856;  and  Halls  v.  Howell 
(1824)  16  S.  a  L.  (Harp.)  426,  supra, 
I.  b. 

But  see  the  Massachusetts  cases 
dealing  with  instruments  held  by  a 
bank,  supra,  I.  b. 

It  has  been  said  that  where  the  par- 
ties live  in  the  same  town  demand  can- 
not be  made  through  the  postoffice. 
Davis  V.  Gowen  (1841)  19  Me.  447. 

In  Stuckert  v.  Anderson  (1838)  3 
Whart.  (Pa.)  116,  it  is  said  that  "a 
notiflcajtion  to  the  maker,  through  the 
postoffice,  is  not  such  a  demand  as  the 
law' requires,  when  the  maker's  resi- 
dence is  supposed  to  be  ascertained." 

In  holding  that  certain  letters  ad- 
dressed by  the  holder  of  a  demand 
note  to  the  maker,  requesting  payment, 
did  not  operate  as  a  sufficient  demand 
to  start  the  Statute  of  Limitations 
against  the  note  in  favor  of  the  in- 
dorser,  the  court,  in  Parker  v.  Strond 
(1886)  98  N.  Y.  879,  60  Am.  Rep.  685, 
says:  "The  obligation  to  make  a  de- 
mand implies  an  opportunity  afforded 
for  performance  ^  and  there  must  be  a 
person  present  to  receive  payment,  as 
well  as  one  from  whom  payment  is 
demanded.  In  order  to  establish  a 
breach  of  contract.  Not  only  does  the 
nature  of  the  act  lead  to  the  conclu- 
sion that  a  demand  by  letter  is  insuf- 
ficient to  charge  the  itidorser,  but  the 
principles  laid  down  by  elementary 


writers,  as  well  as  those  adjudged  in 
numerous  reported  cases,  are  uniform 
to  the  same  eflfect." 

Letters  mailed  by  a  bank  which  was 
the  holder  of  a  demand  note,  payable 
thereat,  calling  the  loan  on  a  certain 
future  day,  were  held  not  to  be  a  de- 
mand which  would  mature  the  note, 
rendering  it  necessary  to  protest  the 
same  at  that  time  for  nonpayment,  in 
order  to  hold  the  indorser,  in  National 
H.  River  Bank  v.  Kinderhook  &  H.  R. 
Co.  (1897)  17  App.  Div.  232,  45  N.  Y. 
Supp.  588,  affirmed  without  opinion  in 
(1900)  162  N.  Y.  623,  57  N.  E.  1118. 

A  letter  written  to  the  maker  of  a 
demand  note-  by  an  attorney  with 
whom  it  had  been  left  for  collection, 
requesting  the  maker  to  pay  it,  does 
not  amount  to  a  demand  wljich,  upon 
failure  of  the  maker  to  pay,  amounts 
to  a  dishonor,  which  requires  notice 
to  an  indorser.  Thorne  v.  Scovil 
(1844)  4  N.  R  657.  The  court  states 
that,  "in  order  to  make  a  demand  of 
payment,  the  note  must  be  presented 
to  the  party." 

tr.  Preaent4Man.  by  telephone. 

A  demand  by  telephone  of  the  maker 
for  payment  of  a  note  which  was  pay- 
able at  the  maker's  residence  was  held 
not  a  sufficient  presentment  to  charge 
an  indorser  thereon,  although  the  one 
making  the  demand  had  the  instru- 
ment in  his  possession  at  the  time  the 
demand  was  made,  in  Gilpin  v.  Savage 
(1911)  201  N.  y,  167,  34  L.RJV.(N.S.) 
417,  94  N.  E.  666,  Ann.  Cas.  1912A, 
861.  The  court  in  this  case  proceeds 
upon  the  theory  that  presentment  of  a 
note  and  demand  of  payment  must  be 
made  by  actual  exhibition  of  the  in- 
strument itself;  at  least,  the  demand 
should  be  accompanied  by  some  clear 
indication  that  the  instrument  is  at 
hand,  ready  to  be  delivered ;  and  that, 
while  it  may  not  be  necessary  to  ac- 
tually produce  the  note,  if  the  maker 
refuses  to  pay  it,  it  must  be  there  at 
the  place  for  presentment,  otherwise 
the  presentment  is  insufficient.  To 
comply  with  these  requirements,  the 
court  is  of  the  opinion  that  personal 
attendance  at  the  place  of  demand, 
with  the  note  in  readiness  to  exhibit 
it,  if  required,  and  to  receive  payment 
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and  surrender  it  if  the  debtor  is  will- 
ing to  pay,  is  necessary. 

In  Citizens'  Bank  t.  First  Nat.  Bank 
(1907)  135  Iowa,  605,  13  LJt.A.(N.S.) 
803,  lis  N.  W.  481,  a  case  in  which  a 
telephone  converaaticfti  between  a 
holder  of  a  cheek  and  the  bank  on 
which  it  was  drawn  was  urged  as  a 
due  presentation  and  dishonor  of  the 
check,  the  court,  without  deciding 
whether  a  demand  and  refusal  might 
be  made  by  telephone,  says  that  the 
general  rule  undoubtedly  is,  that,  to 
constitute  a  valid  demand,  the  person 
making  It  must  have  the  instrument 
with  him,  to  produce  if  called  for;  but 
that  it  may  be  conceded,  for  the  pur- 


poses of  the  case,  that  where  the 
drawee  does  not  demand  an  exhibition 
of  the  instrument,  and  unconditionally 
announces  that  he  will  not  pay  it,  the 
actual  presentation  thereof  will  be 
held  to  have  been  waived,  and  no- 
tice of .  dishonor  may  be  g^ven  at 
once. 

See  Bamett  v.  Elwood  Grain  Co. 
(1911)  153  Mo.  App.  458,  133  S.  W. 
856,  supra,  I.  b. 

The  acceptance  of  a  check  by  tele- 
graph or  telephone  is  the  subject  of 
annotation  in  2  A.L.R.  1146;  and  see 
later  case,  Commercial  Bank  v.  First 
Nat.  Bank  (1920)  —  La.  — ,  —  A.IJL 
86  So.  342.  W.  A.  E. 


STATE  OF  ^NSAS,  Appt, 

V. 

6E0BQE  L.  McCULLAOH  et  al. 

Kanaaa  Supreme  OoyH—J>eeemXtfir  11}  191S, 

(96  Kan.  786,  168  Pac  667.) 

Commerce  —  power  of  Congress  over  game  birds. 

1.  Coneress  has  no  power  to  prescribe  regulations  for  the  protection  cf 
mi^rratory  game  birds  while  within  the  bonndaries  of  a  state. 

[See  note  on  this  question  beginning  on  page  991.] 


Game  —  forbidding  use  of  motorboat. 

2.  A  state  law  forbidding  the  shoot- 
ing of  ducks  from  a  motorboat  is  a 
valid  exercise  of  the  police  power,  not- 

Headnotes  by  Mason,  J. 


withstanding  the  same  act  limits  the 
number  to  be  killed  by  one  person  in 
a  day. 
[See  12  B.  C.  L.  692.] 


Appeal  by  the  state  from  a  judgment  of  the  District  Court  for  Cherokee 

County  (Sapp,  J.)  sustaining  a  motion  to  quash  an  information  charging 
defendants  with  violation  of  the  game  laws  of  the  state.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  S.  M.  Brewster,  Attorney 
General,  F.  W.  Boss,  and  Don  H.  Elle- 
man,  for  the  State : 

The  title  to  all  migratory  birds  and 
animals  in  this  state  is  in  the  state 
of  Kansas,  in  trust  for  all  the  people 
of  the  state,  and  the  state  has  a  right 
to  regulate  the  manner  and  mode  of 
killing  or  capturing  such  wild  birds 
and  animals,  and  to  regulate  the  man- 
ner of  how  they  shall  be  disposed  of 
after  they  are  captured  or  killed. 

Geer  v.  Connecticut,  161  U.  S.  619, 
40  L.  ed.  793,  16  Sup.  Ct.  Rep.  600; 
United  States  v.  McCulIagh,  221  Fed. 
288 ;  United  States  v.  Shauver,  214  Fed. 
164. 


Messrs.  O.  S.  Barton,  Truman  T. 
Burr,  and  C.  D,  Sapp,  for  appellees: 

Section  11  of  chapter  198  of  thelSes- 
sion  Laws  of  1911  is  void. 

State  V.  Saunders,  19  Kan.  127,  27 
Am.  Rep.  98. 

The  only  right  that  the  state  of 
Kansas  has  to  protect  game  birds,  and 
especially  migratory  birds,  is  derived 
from  its  power  of  police  regulation, 
and  since  the  legislature  has  seen  fit 
to  limit  the  number  of  wild  ducks 
killed  by  an  individual  within  a  day 
to  the  number  of  twenty,  in  its  exer* 
eise  of  its  police  power  it  has  no  right 
to  say  in  what  manner  these  ducks 
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may  be  killed  not  exceeding  the  nnm- 

ber  of  twenty. 

Re  Marshall.  102  Fed.  S23 ;  Geer  v. 
Connecticut,  161  U.  S,  538.  40  L.  ed. 
800,  16  Sup.  Ct.  Rep.  600. 

Mr.  C  K  Skidmore  also  for  appel- 
lees. 

Mason,  S.,  delivered  the  opinion  of 
the  court: 

An  information  was  filed  char^r- 
ing  George  L.  McCulIagh  and  H.  B. 
Savage  with  having  violated  the 
game  laws  of  the  state  by  shooting 
trild  ducks  from  a  motorboat  on 
April  2,  1914.  A  motion  to  quash 
was  sustained,  and  the  state  appeals. 

The  state  law  undertakes  to  for- 
bid shooting  at  or  killing  wild  game 
birds  from  a  motorboat.  Laws 
1913,  chap.  199,  §  1,  amending  Laws 
1911,  chap.  198,  §  16.  The  defend- 
ants maintain  that  this  and  all  other 
state  laws  for  the  protection  of  mi- 
gratory birds  are  superseded  and 
nullified  by  an  act  of  Congress.  The 
Agricultural  Department  Appro- 
priation Act  of  March  4,  1913,  con- 
tains these  provisions : 

"Ail  wild  geese,  wild  swans,  brant, 
wild  ducks,  snipe,  plover,  woodcock, 
rail,  wild  pigeons,  and  all  other  mi- 
gratory game  and  insectivorous 
birds'  which  in  their  northern  and 
southern  migrations  pass  through  or 
do  not  remain  permanency  the  en- 
tire year  within  the  borders  of  any 
state  or  territory,  shall  hereafter  be 
deemed  to  be  within  the  custody  and 
protection  of  the  government  of  the 
United  States,  and  shall  not  be  de- 
stroyed or  taken  contrary  to  regula- 
tions hereinafter  provided  therefor. 

"The  Department  of  Agriculture 
is  hereby  authorized  arid  directed  to 
adopt  suitable  regulations  to'  give 
effect  to  the  previous  paragraph  by 
prescribing  and  fixing  closed  sea- 
sons, having  due  regard  to  the  zones 
of  temperature,  breeding  habits,  and 
times  and  line  of  migratory  flight, 
thereby  enabling  the  deparhnent  to 
select  and  designate  suitable  dis- 
tricts for  different  portions  of  the 
country,  and  it  shall  be  unlawful  to 
shoot  or  by  any  device  kill  or  seize 
and  capture  migratory  birds  within 
the  protection  of  this  law  during 
said  closed  seasons,  and  any  person 
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who  shall  violate  any  of  the  provi- 
sions or  regulations  of  this  law  for 
the  protection  of  migratory  birds 
shall  be  guilty  of  a  misdemeanor  and 
shall  be  fined  not  more  than  $100  or 
imprisoned  not  more  than  ninety 
days,  or  both,  in  the  discretion  of 
the  court. 

"The  Department  of  Afn^culture, 
after  the  preparation  of  said  regula- 
tions, shall  cause  the  same  to  be 
made  public,  and  shall  allow  a 
period  of  three  months  in  which 
said  regulations  may  be  examined 
and  considered  before  filial  adoption, 
permitting,  when  deemed  proper, 
public  hearings  thereon,  and  after 
final  adoption  shall  cause  the  same 
to  be  engrossed  and  submitted  to  the 
President  of  the  United  States  for 
approval.  Provided,  however;  that 
nothing  herein  contained  shall  be 
deemed  to  affect  or  interfere  with 
the  local  laws  of  the  states  and  terri- 
tories for  the  protection  of  nonmi- 
gratory  game  or  other  birds  resident 
and  breeding  within  their  borders, 
nor  to  prevent  the  states  and  terri- 
tories from  enacting  laws  and  regu- 
lations to  promot&  and'  render 
efficient  the  regulations  of  the  De- 
partment of  Agriculture  provided 
under  this  statute."  37  Stat,  at  L. 
chap.  145,  p.  847,  Comp.  Stat  §  8837, 
3  Fed.  Stat.  Anno.  2d  ed.  p.  414. 

The  Agricultural  Department  has 
defined  the  closed  season  for  the 
birds  referred  to,  varying  with  the 
species  and  locality,  in  regulations 
which  have  been  approved  and  pub- 
lished* and  which  forbid  the  killing 
of  wild  ducks  in  Kansas  between 
February  1st  and  September  15th. 
U.  S.  Dept.  of  Agr.  Farmers'  Bulle- 
tin No.  628,  p.  12.  The  state  law 
leaves  an  open  season  from  Septem- 
ber l3t  to  April  15th.  Laws  1913, 
chap.  199,  §  1.  In  the  briefs  of  both 
parties  it  is  assumed  that  the  Fed- 
eral regulations,  if  valid,  supersede 
the  state  law.  The  ordinary  rule  is 
that  the  state  may  punish  the  same 
act  that  constitutes  an  offense 
against  the  laws  of  the  general  gov- 
ernment, unless  the  Federal  legisla- 
tion is  made  exclusive,  expressly  or 
by  fair  implication.   12  Cyc.  137; 
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Sexton  V.  California,  189  U.  S.  319, 
47  L.  ed.  833,  23  Sup.  Ct  Rep.  643. 
But  see  Easton  v.  Iowa,  188  U.  S. 
220,  47  L,  ed.  452,  23  Sup.  Ct  Rep. 
288,  12  Am.  Crim.  Rep.  522.  In 
State  V.  Sawyer,  113  Me.  458,  L.R.A. 
1915F,  1031,  94  Atl.  886,  Ann.  Gas. 
1917D,  650,  it  is  held  that  the  lan- 
guage of  the  act  above  quoted  indi- 
cates a  legislative  purpose  that  the 
Federal  regulations  were  to  be  ex- 
clusive.  But  there  the  prosecution 
was  for  killing  game  out  of  season. 
So  far  as  relates  to  fixing  the  period 
within  which  birds  may  be  hunted, 
the  laws  of  the  state  and  nation  may 
perhaps  be  regarded  as  undertaking 
to  cover  fully  the  same  field,  and  to 
be  not  complementary,  but  in  a  de- 
gree antagonistic.  Here,  however, 
tiie  condu^  complained  of  relates  to 
the  manner,  and  not  to  the  time,  of 
killing  the  birds.  It  might  be  ar- 
gued, by  analogy  with  the  subject  of 
interstate  commerce,  that  if  the  reg- 
ulation of  hunters  in  their  conduct 
toward  migratory  birds  is  com- 
mitted to  the  control  of  the  Federal 
government,  Congress  must  be 
deemed  to  have  intended  them  to  be 
free  from  legislative  interference 
with  respect  to  matters  concerning 
which  it  has  not  acted,  and  that  be- 
yond the  establishment  of  a  closed 
season  no  protection  should  be.  af- 
forded the  birds,  except  such  as 
might  be  given  by  tiie  states  under 
the  express  authority  granted  them 
to  enact  laws  to  promote  and  render 
efficient  the  regulations  of  the  De- 
partment. Even  the  exception 
might  be  questioned  as  an  attempt 
to  delegate  the  legislative  power  of 
Congress.  Possibly  the  nrovision  of 
the  state  law  here  invoked  may  be 
regarded  as  promoting  the  Depart- 
ment's regulations.  It  in  no  way 
conflicts  with  them,  and  is  directed 
to  the  same  general  end.  As  these 
questions  have  not  been  argued,  the 
case  will  be  considered  in  the  light  in 
which  it  has  been  presented — as 
turning  upon  the  validity  of  the  act 
of  Congress.  In  the  oiUy  reported 
cases  dealing  with  the  question,  the 
Federal  act  referred  to  is  held  to  be 
unconstitutional  because  the  power 
undertaken  to  be  exercised  is  not 
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among  those  conferred  upon  Con- 
gress. United  States  v.  Shauver 
(D.  C.)  214  Fed.  154;  United  States 
v.  McCuUagh  (D.  C)  221  Fed.  288; 
State  V.  Sawyer,  supra. 

The  United  States  district  court  in 
South  Dakota  is  said  to  have  held  to 
the  contrary  (17  West  Pub.  Go's 
Docket,  1476) ;  but,  if  an  opinion 
was  written  in  that  case,  it  does  not 
appear  to  have  been  published.^  The 
power  referred  to  must  be  found,  if 
at  all,  in  the  provision  of  the  nation- 
al Constitution  relating  to  interstate 
commerce,  or  in  that  authorizing 
Congress  to  make  regulations  re- 
specting the  territory  or  other  prop- 
erty belonging  to  the  United  States. 
U.  S.  Const,  art.  4,  .§'8. 

The  natural  flight  of  wild  fowl 
from  one  point  to  another  does  not 
constitute  "commerce,"  unless  that 
word  be  expanded  b^ond  any  sig- 
nificance heretofore  given  it.  What- 
ever other  element  may  be  spared 
from  a  definition  of  the  term,  it  has 
not  been  heretofore  applied  to  proc- 
esses or  occurrences  not  directed  or  ^ 
affected  by  human  intelligence.  But,  * 
if  the  fact  were  otiierwise,  the  cir- 
cumstance that  birds  of  a  partictilar 
species  do  not  habitually  i^em^ 
throughout  the  year  in  the  faame 
state  could  hardly  bring  them  within 
the  control  of  Congress,  on  the 
theory  that  they  were  thereby  im- 
pressed with  a  national  character  as 
the  subjects  of  interstate  commerce. 
This  court  once  decided  that  the 
legislature  could  not  prohibit  the 
shipment  out  of  the  state  of  prairie 
chickens  lawfully  caqght  or  killed,  in 
Kansas,  because  such  a  prohibition 
was  an  interference  with  interstate 
commerce.  State  v.  Saunders,  19 
Kan.  127,  27  Am.  Rep.  98.  The  Su- 
preme Court  of  the  United  States  ex- 
plicitly disapproved  the  decision, 
saying  that  its  reasoning  was  incon- 
clusive, because  it  overlooked  the 
authority  of  the  state  over  property 
in  game  within  its  oanfines.  Geer  v. 
Connecticut,  161  U.  S.  519,  534,  40 
L.  ed.  793,  798, 16  Sup.  Ct  Rep.  600. 

The  argument  for  Federal  control 


^No  written  opinion  filed. 
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based  upon  the  power  given  to  Con- 
gress to  make  regulations  respecting 
the  property  of  the  United  States 
fails,  because,  in  our  judgment,  the 
habit  of  migration  does  not  vest  in 
the  Federal  government  the  title  to 
the  animal  possessing  it.  In  the  case 
last  cited,  and  in  many  others,  wild 
animals  are  declared  to  be  subject  to 
the  control  of  the  state — ^to  belong 
to  the  people  of  the  state — and  the 
riile  has  been  repeatedly  applied  to 
migratory  birds.  The  authority  of  a 
state  to  grant  hunting  privileges  to 
its  citizens  to  the  exclusion  of  tiiose 
of  other  states  is  generally  recog- 
nized, and  is  based  upon  tiie  same 
principle.  19  Cyc.  1008;  note  in  26 
L.R.A.(N.S.)  794.  See  also  3  C.  J. 
X8.  Doubtless  the  general  govern- 
ment could,  if  it  had  the  authority, 
give  game  birds  more  effective  pro- 
tection than  they  now  enjoy,  or  than 
could  be  afforded  them  by  the  sepa- 
rate action  of  the  states.  But  Con- 
gress can  derive  no  power  to  legis- 
late on  a  particular  subject  from  the 
fact  that  it  can  handle  the  matter 
more  efficiently  than  the  legislatures 
of  the  various  states.  Kansas  v. 
Colorado,  206  U.  S.  46,  91,  51  L.  ed. 
956,  972,  27  Sup.  Ct.  Rep.  655. 
~  All  phases  of  the  questions  in- 
volved are  treated  so  fully  in  the 
three  cases  already  cited  in  this 
opinion  as  to  make  further  discus- 
sion^ superfluous.  In  the  absence  of 
a  decision  by  the  Federal  Supreme 
Commerce-  Court  Upholding  tho 
power  of  act  of  Congress,  no 

Kii»^rr««T*''     course  seems  open 
but  to  enforce  the 
state  law,  even  if  in  conflict  with  it. 

An  additional  objection  is  made 
to  the  validity  of  the  statute  on 
which  the  action  is  based,  on  the 
ground  that  the  prohibition  against 
shooting  ducks  from  a  motorboat  is 
an  unreasonable  exercise  of  the 
police  power,  and.  deprives  an  indi- 
vidual of  the  use  of  his  property 
without  process  of  law.  A  multi- 
tude of  regulations  of  the  methods 
of  hunting  and  fishing,  designed  to 
limit  the  amount  of  game  and  fish 
taken,  have  been  upheld.  19  Cyc. 
1012.    Other  conditions  being  the 
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same,  more  birds  could  be  shot  with- 
in the  same  time  from  a  motorboat 
than  from  a  rowboat.  The  restric- 
tion in  that  regard  is  a  means  suf- 
ficiently adapted  to  o.me-fo,i.i«- 
the  end  m  view  to  dinar  of 
justify  the  legisU- 
ture  in  its  adoption.  The  Federal 
court  for  the  northern  district  of 
California  has  held  invalid  a  statute 
of  that  state,  forbidding  the  use  of  a 
magazine  gun  in  shooting  certain 
game  birds.  Re  Marshall  (C.  C.) 
102  Fed.  323.  The  statute  also  for- 
bade any  person  to  kill  more  than 
twenty-five  of  such  birds  in  a  day. 
The  court  reasoned  that  the  mani- 
fest purpose  of  the  legislature  was 
to  prevent  a  single  hunter  from 
getting  more  than  a  fixed  amount  of 
game,  and  so  long  as  he  did  not  ex- 
ceed the  limit  it  made  no  difference 
what  means  he  employed.  The 
Kansas  statute  under  consideration 
makes  it  unlawful  for  any  one  per- 
son to  kill  more  than  twenty  wild 
ducks  in  one  day.  Laws  1913,  chap. 
199,  §  2.  It  is  argued  that  the  end 
sought  Was  manifestly  to  prevent 
one  person  from  taking  more  than 
twenty  ducks  in  a  day,  and  that  the 
legislature  has  no  power  to  ^ay  in 
what  manner  that  number  may  be 
taken.  The  argument  is  unsound. 
The  general  purpose  of  the  statute  is 
to  diminish  the  slaughter  of  game. 
This  is  sought  to  be  accomplished  by 
imposing  various  restrictions  upon 
the  hunter.  He  is  not  granted  an 
unconditional  right  to  slay  twenty 
ducks  in  a  day.  The  prohibition 
against  his  use  of  a  motorboat  is  not 
designed  solely  to  keep  hun  within 
the  numerical  limit.  The  two  re- 
strictions are  independent,  each 
operating,  as  do  a  number  of  others 
of  a  similar  character,  to  promote 
the  same  general  end. 

The  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to 
overrule  the  motion  to  quash. 

NOTE. 

Upon  the  question  of  the  power  of 
Congress  to  protect  migratory  birds, 
see  annotation  following  Missocjbi  v. 
Holland,  post,  991.  » 
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STATE  OF  MISSOURI,  Appt, 

V. 

RAY  P.  HOLLAND,  United  States  Game  Warden. 

VnUed  Statea  8%ipreme  Cmtrt  —  AprO  10,  1^0. 
<2fi2  U.  S.  416,  64  L.  ed.  641,  40  Sap.  Ct  Rep.  S82.) 

Treaties  —  validity  —  infringemMkt  of  state  rights  —  migratory  birds. 

•1.  The  rights  of  the  several  states  are  not  unconstitutionally  infringed 
by  the  Migratory  Bird  Treaty  of.  December  8,  1916,  and  the  Act  of  Julr 
3,  1918,  enacted  to  give  eflfect  to  such  treaty,  under  which  the  killing, 
capturing,  or  selling  any  of  the  migratory  birds  included  in  the  terms  of 
the  treaty  are  prohibited  except  as  permitted  by  regulations  c(nnpatible 
with  those  terms,  to  be  made  by  the  Secretary  of  Agriculture. 

iSee  note  on  this  question  beginning  on  page  991.] 

States  —  suit  by  —  necessary  iiit«*est  of  the  states,  and  that  acts  of  the  de- 

2.  A  suit  by  a  state  to  enjoin  a  game  fendant,  done  and  threatened  under 

warden  of  the  United  States  from  at-  that  authority,  invade  the  sovereign 

tempting  to  enforce  the  Migratory  rights  of  the  state  and  contravene  its 

Bird  Treaty  Act  and  the  regulation  will  manifested  in  statutes,  is  a  rea- 

made  by  the  Secretary  of  Agriculture  sonabie  and  proper  means  to  assert 

in  pursuance  thereof  on  the  ground  the  alleged  quasi  sov^ign  righti  of 

that  the  statute  is  an  unconstitutional  the  state, 

interference  with  the  reserved  rights  [See  26  R.  G.  L.  466.] 

(Mr.  Justice  Van  Devanter  and  Mr.  Justice  Pitney  dissent.) 


Appeal  by  the  state  from  a  judgment  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Missouri  dismissing  a  suit  hrous^t 
to  prevent  a  United  States  game  warden  from  attempting  to  enforce  the 
Migratory  Bird  Treaty  Act,  and  regulations  made  by  the  Secretary  of 
Af^culture  in  pursuance  of  that  act.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  G.  L.  Harvey,  John  T.    Rep.  18;  Truax  v.  Raich,  239  U.  S.  87, 


Gose,  and  Frank  W.  McAllister,  Attor- 
ney General  of  Missouri,  for  appel- 
lant: 

If  an  executive  officer,  Federal  or 
state,  is  committing,  or  is  about  to 
commit,  acts  unauthorized  by  or  in  vio- 
lation of  law,  to  the  irreparable  in- 
jury of  the  property  rights  of  another, 
such  action  or  threatened  action  is 
good  ground  for  injunctive  relief 
against  such  officer. 

Philadelphia  Co.  v.  Stimaon,  223  U. 
S.  605,  619,  620,  56  L.  ed.  570,  576,  32 
Sup.  Ct.  Rep.  340;  Magruder  v.  Belle 
Fourche  Valley  Water  Users*  Asso. 
133  C.  C.  A.  524,  219  Fed.  79;  Noble 
V.  Union  River  Logging  R.  Co.  147  U. 
S.  165,  172,  37  L.  ed.  123,  126,  13  Sup. 
Ct.  Rep.  271;  School  v.  McAnnulty, 
187  U.  S.  94,  47  L.  ed."  90,  23  Sup.  Ct. 
Rep.  33;  Dobbins  v.  Los  Angeles,  195 
U.  S.  241,  49  L.  ed.  177,  25  Sup.  Ct 


60  L.  ed.  133,  L.R.A.1916D,  645,  36 
Sup.  Ct.  Rep.  7,  Ann.  Cas.  1917B,  283; 
Lane  v.  Watts,  234  U.  S.  525,  540,  58 
L.  ed.  1440,  1466,  34  Sup.  Ct.  Rep.  965; 
Davis  &  F.  Mfg.  Co.  v.  Los  Angeles, 
189  U.  S.  217,  47  L.  ed.  780,  23  Sup. 
Ct.  Rep.  498;  Ex  parte  Young,  209  U. 
S.  162,  52  L.  ed.  730,  13  L.R.A.(N.S.) 
932,  28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas. 
764;  United  States  v.  Lee,  106  U.  S. 
196,  27  L.  ed.  171,  1  Sup.  Ct.  Rep.  240. 

In  a  suit  of  the  character  of  tlie  one 
at  bar,  mere  properly  rights  and  loss 
of  revenue,  however,  are  not  the  chief 
consideration.  Rights  are  involved 
which  may  not  be  valued  in  money, 
but  the  infraction  of  which  the  state 
may  insist  shall  be  stopped.  An  ade- 
quate remedy  can  only  be  had  in  a 
suit  by  the  state  to  enjoin  such  in- 
fraction. 

Georgia  v.  Tennessee  Copper  Co.  206 
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U.  S.  230,  237,  61  L.  ed.  1038,  1044,  27 
Sup.  Ct.  Rep.  618,  11  Ann.  Gas.  488; 
Missouri  v.  Illinois,  180  U.  S.  208,  45  L. 
ed.  497,  21  Sup.  Ct.  Rep.  331;  Kansas 
V.  Colorado,  185  U.  S.  125,  46  L.  ed.  838, 
22  Sup.  Ct.  Rep.  562;  Glenwood  Light 
&  Water  Co.  v.  Mutual  Light,  Heat  & 
P.  Co.  239  U.  S.  121,  60  L.  ed.  174,  86 
Sup.  Ct.  Rep.  30. 

The  power  of  the  state  over  wild 
game  within  its  borders  is  derived 
from  the  peculiar  nature  of  such  prop- 
erty and  its  common  ownership  by  ^1 
the  citizens  of  the  state  in  their  col- 
lective sovereign  capacity. 

Geer  v.  Connecticut,  161  U.  S.  519, 
529,  630,  40  L.  ed.  793,  797,  16  Sup.  Ct. 
Rep.  600 ;  McCready  v.  Virginia,  94  U. 
S.  391,  24  L.  ed.  248;  Martin  v.  Wad- 
dell,  16  Pet.  410, 10  L.  ed.  1012;  United 
States  V.  Shauver.  214  Fed.  154;  Unit- 
ed States  v.  McCulIagh,  221  Fed.  294; 
Rupert  V.  United  States,  104  C.  C.  A. 
255,  181  Fed.  90;  Magner  v.  People,  97 
111.  333;  Gentile  v.  State,  29  Ind.  417; 
Ex  parte  Maier,  103  Cal.  483,  42  Am. 
St.  Rep.  129,  37  Pac.  402;  Chambers 
Bros.  V.  Church,  14  R.  L  400,  61  Am. 
Rep.  410;  Manchester  v.  Massachu- 
setts, 139  U.  S.  240,  35  L.  ed.  169.  11 
Sup.  Ct.  Rep.  659;  Patsone  v.  Penn- 
sylvania, 232  U.  S.  188.  68  L.  ed.  539, 
34  Sup.  Ct.  Rep.  281;  The  Abby  Dodge. 
223  U.  S.  166,  66  L.  ed.  390,  32  Sup. 
Ct.  Bep.  31^;  Smith  v.  Maryland,  18 
How.  72,  15  It.  ed.  270;  Carey  v.  South 
Dakota,  260  U.  S.  118,  63  L.  ed.  886, 
39  Sup.  Ct.  Rep.  403;  New  York  ex 
rel.  Silz  v.  Hesterbcrg,  211  U.  S.  31,  53 
L.  ed.  75,  29  Sup.  Ct.  Rep.  10;  Re 
Deininger,  108  Fed.  623;  Heim  v.  Mc- 
CaU,  239  U.  S.  175,  60  L.  ed.  206,  36 
Sup.  Ct  Rep.  78,  Ann.  Gas.  1917B,  287. 

The  power  of  the  state  to  control 
wild  game  is  a  necessary  incident  of 
the  power  of  police.  The  power  of 
police  is  an  attribute  of  state  sover- 
eignty. 

Geer  v.  Connecticut,  161  U.  S.  519. 
5S4,  40  L.  ed.  793,  798, 16  Sup.  Ct.  Rep. 
600;  New  York  v.  Miln,  11  Pet.  102, 
182,  183,  9  L.  ed.  648,  659,  660;  Pierce 

States  IS  N.  H.  676;  New  York  ex 
rel.  Cutler  v.  Dibble,  21  How.  366,  16 
L.  ed.  149;  Federalist,  No.  XLV.  (Hal- 
lo well,  1852)  pp.  215,  216;  Compagnie 
Franeaise  De  Navigation  a  Vapeur  v. 
State  6d.  of  Health,  186  U.  S.  380,  46 
L.  ed.  1209,  22  Sup.  Ct.  Rep.  811; 
Groves  v.  Slaughter,  15  Pet.  449;  611, 
10  L.  ed,  800,  823;  Prigg  v.  Com.  16 
Pet.  539,  626,  10  L.  ed.  1060.  1092; 
Com.  Y.  Alger,  7  Cuah.  84;  Thorpe  v. 


Rutland  &  B.  R.  Co.  27  Vt.  149,  62  Am. 
Dec.  626;  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25.  33.  24  L.  ed.  989, 
992;  Rupert  v.  United  States,  104  C.. 
G.  A.  256,  181  Fed.  90;  Cook  v.  Mar- 
shall County,  196  U.  S.  261,  49  L.  ed. 
471,  25  Sup.  Ct.  Rep.  233;  Re  Raher, 
140  U.  S.  545,  36  L.  ed.  572,  11  Sup. 
Ct.  Rep.  865;  House  v.  Mayes,  219  U. 
S.  270,  281,  282,  55  L.  ed.  213,  217,  218. 
31  Sup.  Ct.  Rep.  234;  Brodnax  v.  Mis- 
souri, 219  U.  S.  292,  293.  56  L.  ed.  223. 
224,  31  Sup.  Ct.  Rep.  238;  New  York 
ex  rel.  Kennedy  v.  Becker,  241  U.  S. 
656,  60  L.  ed.  1166,  36  Sup.  Ct.  Rep. 
706;  Cantini  v.  Tillman,  64  Fed,  969; 
Plumley  v.  Massachusetts,  155  U.  S. 
461,  473.  39  L.  ed.  223,  227,  5  Inters. 
Com.  Rep.  590,  16  Sup.  Ct.  Rep.  154. 

A  prior  act  of  Congress,  approved 
March  4,  1913.  was  held  unconstitu- 
tional and  void. 

United  States  v.  Shauver,  214  Fed. 
164;  United  States  v.  McCuUagh,  221 
Fed.  288. 

The  fact  that  the  present  act  of  Con- 
gress purports  to  give  effect  to  a 
treaty  between  the  United  States  and 
Great  Britain  cannot  validate  such  act 
of  Congress,  when  its  effect  is  not  only 
to  accomplish  that  which,  under  the 
Constitution,  Congress  has  no  power 
to  do,  but  also  to  do  that  which  is 
forbidden  to  the  entire  Federal  gov- 
ernment in  all  or  any  of  its  depart- 
ments, under  the  terms  of  the  Consti- 
tution. 

The  Federalist,  pp.  144,  145.  215, 
216;  Works  of  Calhoun,  vol.  1,  203, 
204,  pp.  249,  250,  262,  263;  Geofroy  v. 
Riggs,  133  U.  S.  258,  267,  33  L.  ed. 
642,  646,  10  Sup.  Ct.  Rep.  296;  People 
ex  rel.  Atty.  Gen.  v.  Gerke,  5  Cal.  383; 
2  Tucker,  Const,  pp.  725,  726;  George 
V.  Pierce.  86  Misc.  105, 148  N.  Y.  Supp. 
237;  Compagnie  Franeaise  de  Naviga- 
tion a  Vapeur  v.  State  Bd.  of  Health, 
51  La.  Ann.  662,  56  L.R.A.  795,  72  Am. 
St.  Rep.  458,  25  So.  591.  186  U.  S.  380. 
46  L.  ed.  1209,  22  Sup.  Ct.  Rep.  811; 
Cantini  v.  Tillman,  54  Fed.  969;  1 
Butler,  Treaty-Making  Power,  p.  64; 
Citizens'  Sav.  &  L.  Asso.  v.  Topeka,  20 
Wall.  666,  662,  663,  22  L.  ed.  456,  461; 
Story,  Const.  $  1508;  Duer,  Lectures 
on  Const  Jur.  of  U.  S.  2d  ed.  p.  228; 
Cooley,  Const.  Law,  p.  117;  Von  Hoist, 
Const.  Law  of  U.  S.  p.  202;  1  Thayer, 
Cases  on  Const.  Law,  p.  373;  Cocke, 
Const.  History  of  U.  S.  p.  236;  Jeffer- 
son, Manual  of  Parliamentary  Prac- 
tice, <p.  110,  note  3;  8  Elliot,  De- 
bates, fip.  604,  507;  Cherokee  Tobacco 
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(Boudinot  v.  United  States)  11 
Wall.  616,  20  L.  ed.  22T;  Siemssen  v. 
Bofer.  6  Cal.  260;  People  ex  rel.  Atty. 
Gen.  V.  Naglee,  1  Gal.  246,  62  Am.  Dec. 
312;  8  Ops.  Atty.  Gen.  411.  415;  Kan- 
sas V.  Colorado,  206  U.  S.  46,  80,  61  L. 
ed.  966,  962,  27  Sup.  Ct  Rep.  666; 
Murphy  v.  Ramsey,  114  U.  S.  15,  44, 
29  L.  ed.  47,  67,  6  Sup.  Gt.  Rep.  747; 
Head  Money  Cases  (Edye  v.  Robert- 
son) 112  U.  S.  680,  28  L.  ed.  798,  6 
Sup.  Ct.  Rep.  247;  Jones  v.  Meehan, 
175  U.  S.  1,  32,  44  L.  ed.  49,  61,  20 
Sup.  Ct.  Rep.  1;  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  37  L.  ed. 
906,  13  Sup.  Ct  Rep.  1016;  2  Butler, 
Treaty-Making  Power,  pp.  350,  362; 
Seneca  Nation  v.  Christie,  126  N.  Y. 
122,  27  N.  E.  275;  Ft.  Leavenworth 
R.  Co.  T.  Lowe,  114  U.  S.  525,  29  L.  ed. 
264,  6  Sup.  Ct.  Rep.  995;  Pierce  v. 
SUte,  13  N.  H.  576;  Cooley,  Const. 
Lim.  7th  ed.  p.  11;  Martin  v.  Hunter, 
1  Wheat.  304,  326,  4-L.  ed.  97,  102; 
Church  of  Jesus  Christ  of  h,  D.  S.  v. 
United  States.  136  U.  S.  1,  84  L.  ed. 
478,  10  Sup.  Ct.  Rep.  792. 

Among  those  powers  denied  to  the 
Federal  government  are  those  which 
are  reserved  to  the  states  respective- 
ly, or  to  the  people.  These  reserved 
powers  include  those  over  purely  in- 
ternal affairs  which  concern  the  lives, 
liberties,  and  properties  of  the  peo- 
ple, and  the  internal  order,  improve- 
ment, and  prosperity  of  the  state. 
Without  exception  wild  game  has  been 
held  to  be  a  part  of  this  mass  which 
is  within  the  exclusive  and  absolute 
power  of  the  state. 

Downes  v.  Bidwell.  182  U.  S.  244, 
812,  313,  369,  370,  45  L.  ed.  1088.  1116. 
1117,  21  Sup.  Ct.  Rep.  770;  Pierce  v. 
State,  13  N.  H.  576;  Hammer  v.  Dagen- 
hart,  247  U.  S.  251,  62  L.  ed.  1101,  8 
A.L.R.  649,  38  Sup.  Ct.  Rep.  529,  Ann. 
Cas.  1918E,  724;  South  Carolina  v. 
United  States.  199  U.  S.  447.  451,  60 
L.  ed.  264,  265,  26  Sup.  Ct.  Rep.  110,  4 
Ann.  Cas.  737;  Collector  v.  Day  (Buf- 
fington  V.  Day)  11  Wall.  125,  127,.  20 
L.  ed.  122, 126;  Tucker,  Limitations  on 
Treaty-making  Power,  92,  93,  129, 130; 
Geofroy  v.  Riggs.  133  U.  S.  258,  267, 
83  L.  ed.  642,  646,  10  Sup.  Ct.  Rep. 
295;  George  v.  Pierce,  85  Misc.  105, 
148  N.  Y.  Supp.  237;  2  Tucker,  Const, 
pp.  726,  727;  Federalist,  p.  146;  Peo- 
ple ex  rel.  Atty.  Gen.  Gerke,  6  Cal. 
388. 

Mr.  Richard  J.  Hopkins,  Attorney 
General  of  Kansas,  and  Mr.  Sanuel  W. 


Hoore^  amici  cariie  in  behalf  of  the 
state  of  Kansas: 

Every  state  possesses  the  absolute 
right  to  deal  as  it  may  see  fit  with 
property  held  by  it,  either  as  pro- 
prietor, or  in  its  sovereign  capacity 
as  a  representative  of  the  people;  and 
this  right  is  paramount  to  the  exer- 
cise by  the  national  government  of  its 
legislative  or  treaty-making  power. 

State  V.  Heger,  194  Mo.  707,  93  S.  W. 
262;  State  v.  McCullagh,  96  Kan.  786. 
ante.  980,  153  Pac.  557;  Geer  v.  Con- 
necticut, 161  U.  S.  519.  40  L.  ed.  793, 
16  Sup.  Ct.  Rep.  600;  New  Yt>rk  ex  reL 
Silz  V.  Hesterberg,  211  U.  S.  31,  53  L. 
ed.  76,  29  Sup.  Ct.  Rep.  10;  Manchester 
V.  Massachusetts.  139  U.  S.  240,  35  L. 
ed.  159, 11  Sup.  Ct.  Rep.  659;  The  Abby 
Dodge.  223  U.  S.  166,  174.  56  L.  ed.  390, 
392,  32  Sup.  Ct.  Rep.  310;  Geer  v.  Con- 
necticut. 161  U.  S.  519.  522.  528,  40  L. 
ed.  793,  794,  796,  16  Sup.  Ct  Rep.  600; 
Ward  V.  Race  Horse,  163  U.  S.  504,  41 
L.  ed.  244,  16  Sup.  Ct.  Rep.  1076;  Pat- 
sone  V.  Pennsylvania.  232  U.  S.  138, 
58  L.  ed.  639,  34  Sup.  Gt.  Rep.  281; 
United  States  v.  McCullagh,  221  Fed. 
288;  United  States  v.  Shauver,  214 
Fed.  154;  New  York  ex  rel.  Kennedy 
V.  Becker,  241  U.  S.  556,  60  L.  ed.  1166, 
S6  Sup.  Ct  Rep.  705;  State  v.  Rodman. 
68  Minn.  393.  69  N.  W.  1098;  Smith  v. 
Maryland,  18  How.  71,  75,  15  L.  ed. 
269.  271 ;  Lawton  v.  Steele.  152  U.  S. 
133,  38  L.  ed.  385.  14  Sup.  Ct  Rep. 
499;  Carey  v.  South  Dakota.  250  U.  S. 
118.  63  L.  ed.  886.  39  Sup.  Ct.  Rep.  403. 

The  treaty-making  power  conferred 
upon  the  President  and  Senate  does 
not  include  the  right  to  regulate  and 
control  the  property  and  property 
rights  of  an  individual  state,  held  by 
it  in  its  quasi  sovereign  capacity. 

Story,  Const  §  14Q3;  Stearns  v.  Min- 
nesota. 179  U.  S.  223.  45  L.  ed.  162.  21 
Sup.  Gt.  Rep.  73;  Wharton  v.  Wise. 
163  U.  S.  166,  88  L.  ed.  669,  14  Sup. 
Ct  Rep.  783;  Virginia  v.  Tennessee, 
148  U.  S.  603,  37  L.  ed.  637,  13  Sup. 
Ct.  Rep.  728;  Holmes  v.  Jenniaon,  14 
Pet.  640,  10  L.  ed.  679;  38  Cyc.  966. 

The  lack  of  legislative  power  in  Con- 
gress to  devest  a  state  of  its  property 
right  and  control  over  the  wild  game 
within  its  borders  cannot  be  supplied 
by  making  a  treaty  with  Great  Britain. 

Rawle,  Const,  p.  66;  Chinese  Exclu- 
sion  Case,  180  U.  S.  681.  32  L.  ed.  1068. 
9  Sup.  Ct  Rep.  623;  United  States  v. 
Rauscher.  119  U.  S.  407.  30  L.  ed.  425. 
7  Sup.  Ct.  Rep.  234,  6  Am.  Grim.  Rep. 
222;  Head  Money  Cases  (Edye  v.  Rob- 


Digitized  by  Google 


MISSOURI  V. 

(tffC  V.  8.  il9,  6^  L.  ed.  S 

ertson)  112  U.  S.  580.  28  L.  ed.  798, 

6  Sup.  Ct.  Rep.  247;  Horner  v.  United 
States,  143  U.  S.  670,  86  L.  ed.  266.  12 
Sup.  Ct.  Rep.  522;  United  States  v. 
Lee  Yen  Tai,  186  U.  S.  213,  220,  46  L. 
ed.  878,  882,  22  Sup.  Ct.  Rep.  629. 

The  treal^-making  power  of  the  na- 
tional government  ia  limited.  It  can- 
not devest  a  state  of  its  police  powej, 
or  take  away  its  ownership  or  control 
of  its  wild  fT&me. 

2  Whart.  Int  Law  Dig.  T  131a; 
Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  312,  37  L.  ed.  463.  IS 
Sup.  Ct.  Rep.  622;  Frout  v.  Starr.  188 
U.  S.  637,  47  L.  ed.  584,  23  Sup.  Ct. 
Rep.  398;  Geofroy  v.  Riggs,  133  U.  S. 
268,  33  L.  ed.  642,  10  Sup.  Ct.  Rep. 
296;  Geer  v.  Connecticut,  161  U.  S. 
519,  40  L.  ed.  793,  16  Sup.  Ct.  Rep. 
600;  Collector  v.  Day  (Buffington  v. 
Day)  11  Wall.  113,  20  L.  ed.  122;  Kan- 
sas V.  Colorado.  206  U.  S.  46,  61  L.  ed. 
966,  27  Sup.  Ct.  Rep.  655;  Hammer  v. 
Dagenhart,  247  U.  S.  251,  62  L.  ed. 
1101,  3  A.L.R.  649,  38  Sup.  Ct.  Rep. 
529,  Ann.  Cas.  1918E,  724;  Pierce  v. 
State.  IS  N.  H.  676;  Ward  v.  Race 
Horse,  163  U.  S.  604,  41  L.  ed.  244,  16 
Sup.  Ct.  Rep.  1076;  Coyle  v.  Smith, 
221  U.  S.  669,  65  L.  ed.  863,  SI  Sup. 
Ct.  Rep.  688 ;  Patsone  v.  Pennsylvania, 
232  U.  S.  138.  68  U  ed.  639,  34  Sup. 
Ct.  Rep.  281;  Heim  v.  McCall,  239  U. 
S.  176,  60  L.  ed.  206,  36  Sup.  Ct.  Rep. 
78,  Ann.  Cas.  1917B,  287;  Truax  v. 
Raich,  239  U.  S.  33,  60  L.  ed.  131. 
L.R.A.1916D,  545,  36  Sup.  Ct.  Rep.  7, 
Ann.  Cas.  1917B,  283;  Cantini  v.  Till- 
man, 54  Fed.  969;  Leong  Mow  v.  Gom- 
misaionera  for  Protection  of  Birda, 
Game  &  Fish,  185  Fed.  223;  Re  Wong 
Yung  Quy.  6  Sawy.  442,  2  Fed.  624; 
Compagnie  Francaise  de  Navigation  a 
Vapeur  v.  State  Bd.  of  Health,  61  La. 
Ann.  645,  56  L.RJi.  795,  72  Am.  St. 
Rep.  458,  25  So.  691,  affirmed  in  186  U. 
S.  380.  46  L.  ed.  1209,  22  Sup.  Ct.  Rep. 
811;  New  York  ex  rel.  Ifennedy  v. 
Becker,  241  U.  S.  556,  60  L.  ed.  1166, 
36  Sup.  Ct.  Rep.  705;  George  v.  Pierce, 
86  Misc.  105,  148  N.  Y.  Supp.  230; 
Bondi  V.  MacKay.  87  Vt  271,  89  Atl. 
228,  Ann.  Cas.  1916C,  130;  Downes  v. 
Bidwell.  182  U.  S.  318,  45  L.  ed.  1118, 
21  Sup.  Ct.  Rep.  796;  Passenger  Gases, 

7  How.  283,  12  L.  ed.  702;  Holmes  r. 
Jennison,  14  Pet.  616,  10  L.  ed.  619; 
Tucker,  Limitations  on  Treaty-making, 
p.  339;  House  v.  Mayes.  219  U.  S.  270, 
66  L.  ed.  213,  31  Sup.  Ct.  Rep.  234. 

The  treaty  in  this  case  does  not,  by 
its  terms,  purport  to  create  a  closed 
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season  between  December  Slst  and 
March  10th.  Its  executory  agreement 
to  pass  future  legislation  covering  this 
period  is  not  the  supreme  law  of  the 
land,  and  cannot  have  the  effect  of 
giving  validity  to  an  unconstitutional 
act. 

Whitney  v.  Robertson,  124  U.  S.  190. 
194,  31  L.  ed.  386,  388,  8  Sup.  Ct.  Rep. 
456;  Turner  v.  American  Baptist  Mis- 
sionary Union,  6  McLean.  347.  Fed. 
Cas.  No.  14,251. 

Messrs.  Alex.  C.  Ring  and  William 
L.  Frierson,  Assistant  Attorney  Gen- 
eral, for  appellee: 

The  Constitution  expressly  grants  to 
Congress  the  power  to  enact  such  laws 
as  may  be  necessary  to  give  effect  to 
treaties. 

United  States  t.  Thompson.  268  Fed. 
267;  United  States  v.  Rockefeller.  260 
Fed.  346;  Baldwin  v.  Franks,  120  U.  S. 
678,  30  L.  ed.  766.  7  Sup.  Ct.  Rep.  656. 
763;  United  States  v.  Jin  Fuey  Moy, 
241  U.  S.  394.  60  L.  ed.  1061.  36  Sup. 
Ct  Rep.  658.  Ann.  Cas.  1917D,  854; 
Chinese  Exclusion  Case,  130  U.  S.  681, 
600.  32  L.  ed.  1068,  lt)73,  9  Sup.  Ct. 
Rep.  623;  Foster  v.  Neilson.  2  Pet. 
253,  314,  7  L.  ed.  415,  436;  United 
States  v.  43  Gallons  of  Whiskey  (Unit- 
ed States  v.  Lariviere)  93  U.  S.  188, 
196,  23  L.  ed.  846,  847. 

Ilie  power  of  the  state  over  game  is 
limited  by  such  powers  as  have  been 
conferred  upon  the  Federal  govern- 
ment. 

Geer  v.  Connecticut,  161  U.  S.  519, 
628.  40  L.  ed.  794,  796,  16  Sup.  Ct  Rep. 
600. 

The  power  of  Congress  to  legislate 
to  make  treaties  effective  is  not  limit- 
ed to  the  subjects  with  respect  to 
which  it  ia  empowered  to  legislate  in 
purely  domestic  affairs. 

Cohen  v.  Virginia.  6  Wheat.  264.  413, 
6  L.  ed.  257.  293;  Legal  Tender  Cases, 
12  Wall.  457,  555,  20  L.  ed.  287,  818; 
Chinese  Exclusion  Case,  130  U.  S.  681, 
604.  32  L.  ed.  1068,  1076,  9  Sup.  Ct. 
Rep.  623;  Hauenstein  v.  Lynham,  100 
U.  S.  488,  490,  25  L.  ed.  628,  630;  Be 
Ross  (Ross  V.  Melntyre)  140  U.  S.  468, 
468,  86  L.  ed.  681,  685,  11  Sup.  Ct 
Rep.  897. 

The  power  of  the  Federal  govern- 
ment to  make  and  enforce  treaties  is 
not  a  limitation  on  the  reserved  pow- 
ers of  the  states,  but  is  the  exercise 
of  a  power  not  reserved  to  the  states 
under  the  10th  Amendment,  being  both 
expressly  granted  to  the  United  States 
and  prohibited  to  the  states. 
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United  States  v.  Thompson,  258  Fed. 
264;  Wildenhus's  Case  (Mali  t.  Keep- 
er of  Common  Jail)  120  U.  S.  1,  17,  30 
L.  ed.  565,  568,  7  Sup.  Ct.  Rep.  883; 
Ware  v.  Hylton,  3  Dall.  199,  1  h.  ed. 
568;  Chirac  v.  Chirac,  2  Wheat.  259, 
276,  4  L.  ed.  234,  238;  Geofroy  v. 
Rigss,  133  U.  S.  258,  266.  33  L.  ed.  642, 
644,  10  Sup.  Ct.  Rep.  296;  Hopkirk  v. 
Bell,  3  Cranch,  454,  2  L.  ed.  497;  Unit> 
ed  States  v.  43  Gallons  of  Whiskey 
(United  States  v.  Lariviere)  93  U.  S. 
188.  23  L.  ed.  846;  United  States  v. 
Winans,  198  U.  S.  371,  49  L.  ed.  1089, 
25  Sup.  Ct.  Rep.  66^. 

The  treaty-making  power  of  the 
United  States  embraces  all  such  power 
as  would  have  belonged  to  the  several 
states  if  the  Constitution  had  not  been 
adopted;  in  the  exercise  of  that  power 
the  Federal  government  is  the  ac- 
credited agent  of  both  the  people  of 
the  United  States  and  of  the  states 
themselves. 

Baldwin  v.  Franks,  120  U.  S.  678, 
682,  683,  30  L.  ed.  766-768.  7  Sup.  Ct 
Rep.  656,  763. 

The  treaty-making  power  applies  to 
all  matters  which  may  properly  be  the 
subject  of  negotiations  between  the 
two  governments. 

4  Elliot,  Debates,  p.  464;  Story, 
Const.  5th  ed.  §  1508 ;  Ware  v.  Hylton, 
3  Dall.  199,  235,  1  L.  ed.  668,  583; 
Geofroy  v.  Riggs,  133  U.  S.  268,  266, 
83  L.  ed.  642,  644,  10  Sup.  Ct.  Rep. 
295;  Re  Ross  (Ross  v.  Mclntyre)  140 
U.  S.  463,  463,  35  L.  ed.  681,  586,  11 
Sup.  Ct.  Rep.  897. 

The  protection  of  migratory  game  is 
a  proper  subject  of  negotiations  and 
treaties  between  the  governments  of 
the  countries  interested  in  such  game. 

United  States  v.  Rockefeller,  260 
Fed.  347. 

Mr.  Louis  Marohall  for  the  Associa- 
tion for  the  Protection  of  the  Adiron- 
dacks,  AS  amicus  curie. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  a  bill  in  equity,  brought  by 
the  state  of  Missouri  to  prevent  a 
game  warden  of  the  United  States 
from  attempting  to  enforce  the  Mi- 
gratory Bird  Treaty  Act  of  July  3, 
1918,  chap.  128,  40  Stat,  at  L.  755, 
Comp.  Stat.  §  8837a,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  196,  and  the 
regulations  made  by  the  Secretary 
of  Agriculture  in  pursuance  of  the 
same.  The  ground  of  the  bill  ia  that 
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the  statute  is  an  unconstitutional  in- 
terference with  the  rights  reserved 
to  the  states  by  the  10th  Amend- 
ment, and  that  the  acts  of  the  de- 
fendant, done  and  threatened  under 
that  authority,  invade  the  sover- 
eign right  of  tiie  state  and  contra- 
vene its  will  manifested  in  statutes. 
The  state  also  alleges  a  pecuniary  in- 
terest, as  owner  of  the  wild  birds 
within  its  borders  and  otherwise,  ad- 
mitted by  the  government  to  be  suf- 
ficient, but  it  is  enough  that  the  bill 
is  a  reasonable  and  Bt»teM»i* 
proper  means  to  as-  ii*ce-««rr 
sert  the  alleged 
quasi  sovereign  rights  of  a  state 
Kansas  v.  Colorado,  185  U.  S.  125, 
142,  46  L.  ed.  838,  844,  22  Sup.  Ct. 
Rep.  552 ;  Georgia  v.  Tennessee  Cop- 
per Co.  206  U.  S.  230,  237,  51  L.  ed. 
1038,  1044,  27  Sup.  Ct  Rep.  618, 11 
Ann.  Gas.  488;  Marshall  Dental 
Mfg.  Co.  V.  Iowa,  226  U.  S.  460,  462, 
57  L.  ed.  300,  302,  33  Sup.  Ct.  Rep. 
168-  A  motion  to  dismiss  was  sus- 
tained by  the  district  court  on  the 
ground  that  the  act  of  Congress 
is  constitutional.  258  Fed.  479. 
United  States  v.  Thompson,  258  Fed. 
257;  United  States  v.  Rockefeller, 
260  Fed.  346.   The  state  appeals. 

On  December  8, 1916,  a  treaty  be- 
tween the  United  States  and  Great 
Britain  was  proclaimed  by  the  Presi- 
dent. It  recited  that  many  species 
of  birds  in  their  annual  migrations 
traversed  many  parts  of  the  United 
States  and  of  Canada,  that  they  were 
of  great  value  as  a  source  of  food  and 
in  destroying  insects  injurious  to 
vegetation,  but  were  in  danger  cf 
extermfnation  through  lack  of  ade- 
quate protection.  It  therefore  pro- 
vided for  specified  close  seasons  and 
protection  in  other  forms,  and 
agreed  that  the  two  powers  would 
take  or  propose  to  tiieir  lawmaking 
bodies  ttie  necessary  measures  for 
carrying  the  treaty  out.  39  StatJ  at 
L.  1702.  The  above-mentioned  Act 
of  July  3,  1918,  entitled,  "An  Act  to 
Give  Effect  to  the  Convention,"  pro- 
hibited the  killing,  capturing,  or  sell- 
ing any  of  the  migratory  birds  in- 
cluded in  Ute  terms  of  the  treaty  ex- 
cept as  permitted'  by  regulations 
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compatible  with  those  tenns,  to  be 
made  by  the  Secretary  of  Agricul- 
ture. Regulations  were  proclaimed 
on  July  31  and  October  25,  1918. 
40  Stat,  at  L.  1812,  1863.  It  is  un- 
necessary to  go  into  any  details,  be- 
cause, as  we  have  said,  the  question 
raised  is  the  general  one  whether  the 
treaty  and  statute  are  void  as  an  in- 
terference with  tiie  rights  reserved 
to  the  states. 

To  answer  this  question  it  is  not 
enough  to  refer  to  the  10th  Amend- 
ment, reserving  the  powers  not  dele- 
gated to  the  United  States,  because 
by  article  2,  §  2,  the  power  to  make 
treaties  is  delegated  expressly,  and 
by  article  6,  treaties  made  under  the 
authority  of  the  United  States,  along 
with  the  Constitution  and  laws  of 
the  United  States,  made  in  pursu- 
ance thereof,  are  declared  the  su- 
preme law  of  the  land.  If  the  treaty 
is  valid,  there  can  be  no  dispute 
about  the  validity  of  the  statute  un- 
der article  1,  §  8,  as  a  necessaiy  and 
proper  means  to  execute  the  powotb 
of  the  government  The  language  of 
the  Constitution  as  to  the  supremacy 
of  treaties  being  general,  the  ques- 
tion before  us  is  narrowed  to  an  in- 
quiry into  the  ground  upon  which 
the  present  supposed  exception  is 
placed. 

It  is  said  that  a  treaty  cannot  be 
valid  if  it  infringes  the  Constitu- 
tion; that  there  are  limits,  there- 
fore; to  the  treaty-making  power; 
and  that  one  such  limit  is  that  what 
an  act  of  Congress  could  not  do  un- 
aided, in  derogation  of  the  powers 
reserved  to  the  states,  a  treaty  can- 
not do.  An  earlier  act  of  Congress 
that  attempted  by  itself,  and  not  in 
pursuance  of  a  treaty,  io  regulate 
the  killing  of  migratory  birds  within 
the  states,  had  been  held  bad  in  the 
district  court.  United  States  v. 
Shauver,  214  Fed.  154;  United 
States  V.  McCuUagh.  221  Fed.  288. 
Those  decisions  were  supported  by 
arguments  that  migratory  birds 
were  owned  by  the  states  in  their 
sovereign  capacity,  for  the  benefit  of 

fheir  peSple,  and  that  under  cases 
ike  Geer  V.  Connecticut,  161  U.  S. 
619,  40  L.  ed.  793,  16  Sup.  Ct  Bep. 
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600,  this  control  was  one  that  Con- 
gress had  no  power  to  displace.  The 
same  argument  is  supposed  to  apply 
iiow  with  equal  force. 

Whether  the  two  cases  cited  were 
decided  rightly  or  not,  they  cannot 
be  accepted  as  a  test  of  the  treaty 
power.  Acts  of  Congress  are  the 
supreme  law  of  the  land  only  when 
made  in  pursuance  of  the  Constitu- 
tion, while  treaties  are  declared  to 
be  so  when  made  under  the  author- 
ity of  the  United  States.  It  is  open 
to  question  whether  the  authority  of 
the  United  States  means  more  l^an 
the  formal  acts  prescribed  to  make 
the  convention.  We  do  not  mean  to 
imply  that  there  are  no  qualifica^ 
tions  to  the  trealy-making  power, 
but  they  must  be  ascertained  in  a 
different  way.  It  is  obvious  that 
there  may  be  matters  of  the  sharpest 
exigency  for  the  national  well-being 
that  an  act  of  Congress  could  not 
deal  with,  but  that  a  treaty  followed 
by  such  an  act  could,  and  it  is  not 
lightly  to  be  assumed  that,  in  mat- 
ters requiring  national  action,  "a 
power  which  must  belong  to  and 
somewhere  re:*ide  in  every  civilized 
government"  is  not  to  be  found.  An- 
drews v.  Andrews,  188  U.  S.  14,  33, 
47  L.  ed.  366,  370,  23  Sup.  Ct.  Rep. 
237.  What  was  said  in  that  case 
with  regard  to  the  powers  of  the 
states  applies  with  equal  force  to  the 
powers  ca  the  nation  in  cases  where 
the  states  individually  are  incompe- 
tent to  act..  We  are  not  yet  discuss- 
ing the  particular  case  before  us, 
but  only  are  considering  the  validity 
of  the  test  proposed.  With  regard 
to  that,  we  may  add  that  when  we 
are  dealing  with  words  that  also 
are  a  constituent  act,  like  the  Con- 
stitution of  the  United  States,  we 
must  realize  that  they  have  called 
into  life*  a  being  the  development  of 
which  could  not  have  been  foreseen 
completely  by  the  most  gifted  of  its 
begetters.  It  was  enough  for  them 
to  realize  or  to  hope  that  they  had 
created  an  organism ;  it  has  taken  a 
century  and  has  cost  their  successors 
much  sweat  and  blood  to  prove  that 
they  created  a  nation.  The  case  be- 
fore us  must  be  considered  in  the 
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light  of  our  whole  experience,  and 
not  merely  in  that  of  what  was  said 
a  hundred  years  ago.  Th^  treaty  in 

question  does  not  contravene  any 
prohibitory  words  to  be  found  in  the 
Constitution.  The  only  question  is 
whether  it  is  forbidden  by  some  in- 
visible radiation  from  the  general 
terms  of  the  10th  Amendment.  We 
must  consider  what  this  country 
has  become  in  deciding  what  that 
Amendment  has  reserved. 

The  state,  as  we  have  intimated, 
founds  its  claim  of  exclusive  author- 
ity upon  an  assertion  of  title  to  mi- 
gratory  birds, — an  assertion  that  is 
embodied  in  statute.  No  doubt  it  is ' 
true  that,  as  between  a  state  and  its 
inhabitants,  the  state  may  regulate 
the  killing  and  sale  of  such  birds,  but 
it  does  not  follow  th&t  its  authority 
is  exclusive  of  paramount  powers. 
To  put  the  claim  of  the  state  upon  ti- 
tle is  to  lean  upon  a  slender  reed. 
Wild  birds  are  not  in  the  possession 
of  anyone ;  and  possession  is  the  be- 
ginning of  ownership.  The  whole 
foundation  of  the  state's  rights  is 
the  presence  within  their  jurisdio 
tion  of  birds  that  yesterday  had  not 
arrived,  to-morrow  may  be  in  an- 
other state,  and  in  a  week  a  thou- 
sand miles  away.  If  we  are  to  be 
accurate,  we  cannot  put  the  case  of 
the  state  upon  higher  ground  than 
that  the  treaty  deals  with  creatures 
that  for  the  moment  are  within  the 
state  borders,  that  it  must  be  carried 
out  by  officers  of  the  United  States 
within  the  same  territory,  and  that, 
but  for  the  treaty,  the  state  would  be  . 
free  to  regulate  this  subject  itself. 

As  most  of  the  laws  of  the  United 
States  are  carried  out  within  the 
states,  and  as  many  of  them  deal 
with  matters  which,  in  the  silence  of 
such,  laws,  the  state  might  regulate, 
such  general  grounds  are  not  enough 
to  support  Missouri's  claim.  Valid 
treaties,  of  course,  "are  as  binding 
within  the  territorial  limits  of  the 
states  as  they  are  effective  through- 
out the  dominion  of  the  United 
States."  Baldwin  v.  Franks,  120  U. 
S.  678,  683,  30  L.  ed.  766, 767, 7  Sup. 
Ct.  Rep.  656,  763.  No  doubt  the 
great  body  of  private  relations 
usually  falls  within  the  control  of 


the  state,  but  a  treaty  may  override 
its  power.  We  do  not  have  to  invoke 
the  later  developments  of  constitu- 
tional law  for  this  proposition;  it 
was  recognized  as  eariy  as  Hopkirk 
v.  Bell,  3  Cranch,  454,  2  L.  ed.  497, 
with  regard  to  statutes  of  limitation, 
and  even  earlier,  as  to  confiscation, 
in  Ware  v.  Hylton,  3  Dall.  199,  1  L. 
ed.  568.  It  was  assimied  by  Chief 
Justice  Marshall  with  regard  to  the 
esdteat  of  land  to  the  state  in  Chirac 
V.  Chirac,  2  Wheat  269, 276, 4  L.  ed. 
234,  238;  Hauenstein  v.  Lynham, 
100  U.  S.  483, 25  L.  ed.  628;  Geofroy 
V.  Riggs,  133  U.  S.  258, 33  L:  ed.  612, 
10  Sup.  Ct.  Rep.  295;  Blythe  v. 
Hinckley,  180  U.  S.  333,  340,  45  L. 
ed.  557,  561,  21  Sup.  Ct  Rep.  390. 
So,  as  to  a  limited  jurisdiction  of 
foreign  consuls  within  a  state.  WUd- 
enhus's  Case  (Mali  v.  Keeper  of 
Common  Jail)  120  U.  S.  1,  30  L.  ed. 
565,  7  Sup.  Ct  Rep.  383.  See  Re 
Ross.  140  U.  S.  453, 36  L.  ed.  681, 11 
Sup.  Ct.  Rep.  897.  Further  illustra- 
tion seems  unnecessary,  and  it  only 
remains  to  consider  the  application  of 
established  rules  to  the  present  case. 

Here  a  national  interest  of  very 
nearly  thu  first  magnitude  is  in- 
volved. It  can  be  protected  only  by 
national  action  in  concert  with  that 
of  another  power.  The  subject- 
matter  is  only  transitorily  within 
the  state,  and  has  no  permanent 
habitat  therein.  But  for  the  treaty 
and  the  statute,  there  soon  might  be 
no  birds  for  any  powers  to  deal 
with.  We  see  nothing  in  the  Consti- 
tution that  compels  tiie  government 
to  sit  by  while  a  food  supply  is  cut 
off  and  the  protectors  of  our  forests 
and  of  our  crops  are  destroyed.  It 
is  not  sufficient  to  rely  upon  the 
states.  The  reliance  is  vain,  and 
were  it  otherwise,  the  question  is 
whether  the  United  States  is  for- 
bidden to  act.  We  „ 

£  i.  Treaties- 

are  of  opmion  that  vaiiditr— 

the  treaty  and  8tat>  ** 

Ute     must     be     up-  — mlrr^torr 

held.      Carey  v. 
South  Dakota,  250  U.  S.  118,  6S  I* 
ed.  886,  39  Sup.  Ct.  Rep..403. 
Decree  affirmed, 

Mr.  Justice  Van  Devanter  and  Mr. 
Justice  Pitney  dissent 
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Power  oi  Congreu  lo  protect  migratory  ImtcU. 


As  shown  in  State  v.  McCXjllagh 
(reported  herewith)  ante,  980,  Con- 
gress on  March  4,  1913,  passed,  as  a 
rider  on  the  'Agricultural  Appropria- 
tion Bill,  a  provision  attempting  to 
take  under  the  protection  of  the  Fed- 
eral government  all  migratory  birds, 
•and  provided  a  penalty  for  killing 
them.  This  law  was  held  unconstitu- 
tional in  State  v.  McCtjllagh,  and  in 
United  States  v.  Shauver  (1914;  D.  G.) 
214  Fed.  164;  United  States  v.  HcCnl- 
lagh  (1915;  D.  C.)  221  Fed.  288,  and 
State  T.  Sawyer  (1915)  113  He.  468, 
L.RA..1916F,  1031,  94  Atl.  886,  Ann. 
Gas.  1917D,  650.  And  these  cases 
were  approved  in  United  States  v.  Sel- 
kirk (1919)  —  C.  C.  A.  268  Fed. 
776. 

One  unreported  case  referred  to  in 
State  v.  McCTuixagh  seems  to  have 
held  the  other  way.  The  argument  in 
favor  of  this  ruling  is  perhaps  as  well 
set  out  in  State  v.  McCxjllagh  as  any 
other.  An  attempt  was  made  to  have 
the  question  passed  upon  by  the  Su- 
preme Gourt  of  the  United  States,  and 
the  case  reported  in  (1914)  214  Fed. 
164,  was  appealed  to  that  court,  but 
the  appeal  was  dismissed  by  counsel, 
without  decision,  on  January  7,  1919. 
248  U.  S.  694,  68  L.  ed.  438,  89  Sup. 
Gt.  Rep.  134. 

The  Supreme  Gourt  of  the  United 
States,  however,  held  that  the  Act  of 
1913  did  not  prevent  the  state  from 
passing  statutes  prohibiting  the  ship- 
ping of  wild  ducks  by  carriers.  Carey 
V.  South  Dakota  (1919)  250  U.  S.  118, 
63  L.  ed.  886,  39  Sup.  Gt.  Rep.  403. 

In  the  meantime,  a  treaty  for  the 
protection  of  migratory  birds  had 
been  concluded  with  Great  Britain,  on 
August  16, 1916,  and  proclaimed  by  the 
President  on  December  8,  1916,  and 
Congress,  on  July  3,  1918,  passed  a 
statute  to  give  effect  to  the  treaty. 
When  prosecutions  were  instituted  un- 
der this  statute,  it  was  contended  that, 
since  the  prior  statute  had  been  held 
unconstitutional,  the  same  result  must 
follow  in  case  of  the  enforcement  stat- 
atew 


The  court  in  United  States  v. 
■  Thompson  (1919)  258  Fed.  257,  enters 
very  fully  into  an  examination  of  the 
question  whether  or  not  the  treaty- 
making  power  of  Congress  was  great- 
er than  its  power  to  enact  statutes, 
and  holds  that,  while  a  trealy  which 
clearly  violated  some  provision  of  the 
Constitution  might  be  declared  void, 
no  constitutional  provision  prohibited 
the  making  of  this  treaty,  and  that  it 
was  valid,  and  the  statute  enacted  to 
enforce  it  was  also  valid. 

Only  a  few  days  later,  the  same 
question  was  decided  in  a  Texas  dis- 
trict in  favor  of  the  law.  United 
States  V.  Selkirk  (1919)  C.  C.  A. 
— ,  258  Fed.  775,  the  court  saying :  "It 
could  not  be  for  a  moment  contended 
that  two  sovereign  states  could  not  by 
treaty  regulate  the  taking  of  migra- 
tory birds  which  pass  from  the  one 
country  to  the  other,  and,  with  the 
state  of  Texas  still  a  sovereign  re- 
public instead  of  a  constituent  part  of 
the  United  States,  there  is  no  doubt 
that  it  could  have  concluded  a  treaty 
with  Great  Britian  and  enforced  it,  of 
the  tenor  and  effect  of  that  concluded 
by  Congress.  What  a  state  itself  could 
do,  that  all  the  states  can  do  through 
their  agent,  the  central  government" 

During  the  next  month,  the  same 
conclusion  was  reached  in  the  district 
of  Montana.  United  States  v.  Rocke- 
feller (1919)  —  C.  C.  A.  — ,  260  Fed. 
346,  the  conrt  saying:  "Fisheries 
have  been  the  sabject  of  treaties  al- 
ways, and  the  principles  and  objects 
thereof  are  equally  applicable  and  de- 
sirable in  relation  to  migratory  birds 
and  other  game.  .  .  .  The  object  of 
all  thereof  is  to  peacefully  share  those 
natural  resources  which  are  the  prop- 
erty of  no  one  till  reduced  to  posses- 
sion, from  which  all  may  take  when 
within  their  territory,  which  are  alter- 
nately found  within  the  territory  of 
the  several  nations  and  in  places  com- 
mon to  all,  as  the  high  seas,  which 
may  be  wholly  seized  and  exterminated 
1^  one  to  the  great  and  irreparable 
damage  of  all,  which  in  accord 
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be  preserved  and  enjoyed*  a  blessing 
to  all,  but  in  discord  may  be  annihi- 
lated' to  the  injury  of  all,  and  which 
may  become  legitimate  causes  for  war, 
to  obviate  which  is  of  the  most  ancient 
and  important  objects  of  treaties. 
.  .  .  Civilized  nations  have  awak- 
ened to  the  value  of  certain  wild  life, 
and  to  the  necessity  of  co-operation 
to  conserve  and  perpetuate  it.  Not 
otherwise  can  migratory  birds  be  pre- 
served from  extinction.  It  avails  lit- 
tle to  protect  them  at  one  of  their  re- 
sorts, if  they  are  mercilessly  slaugh- 
tered at  others.  If  wild  ducks,  or 
their  eggs  and  nests,  are  destroyed  on 
the  Northern  breeding  grounds,  there 
will  be  little  sport  and  profit  in  duck 
shooting  in  the  Southern  fields;  and  if 
these  birds  are  exposed  to  unregulated 
killing  in  their  winter  resorts,  there 
will  be  few  to  propagate  their  kind  in 
the  marshes  of  the  north.  Their  con- 
tinued existence  is  beyond  the  power 
of  separate  states  and  nations.  It  can 
be  accomplished  only  by  treaty  to  that 
end  between  nations." 

Almost  at  the  same  time  another  de- 
cision was  handed  down  in  a  Missouri 
district,  in  a  consolidated  action  con- 
sisting of  a  prosecution  for  violation 
of  the  statute,  and  a  bill  in  equity  on 
behalf  of  the  state  of  Missouri  to  pre- 
vent enforcement  of  the  statute.  The 
court  aaya  the  statute  is  valid  if  the 
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treaty  is  valid,  and,  in  considering  the 
validity  of  the  treaty,  aays:  "By  thia 
treaty  the  United  States  profits  by  the 
protection  which  is  accorded  such  wild 
f  <fwl  in  Canada  during  the  nesting  and 
feeding  seasons,  before  the  migration 
sets  in  to  the  south.  Canada  gains  by 
the  same  protection  which  is  thrown 
about  the  same  birds  during  their  stay 
within  the  United  States.  Th9  people 
of  both  countries,  of  our  entire  Union 
and  of  all  the  states,  benefit  by  the. 
mutual  and  reciprocal  advantages 
which  accrue  from  thia  arrangement. 
If  this  be  so,  then  the  subject-matter 
comes  properly  within  the  treaty-mak- 
ing power.  If  it  curtails  any  right 
which  would  otherwise  be  lodged  in 
an  individual  state,  it  does  so  only 
through  the  full  and  nntramroeled  ex- 
ercise of  a  Federal  power  to  negotiate 
with  a  foreign  government."  United 
States  V.  Samples  (1919)  —  G.  C.  A. 
— ,  258  Fed.  479. 

The  equity  branch  of  that  case  was 
appealed  to  the  Supreme  Court  of  the 
United  States,  and  the  400181011  was 
affirmed  in  Missouri  v.  Holland  (re- 
ported herewith)  ante,  984.  This  de- 
cision, of  course,  settled  the  question 
in  favor  of  tiie  validity  of  l^e  law,  and 
provides  a  method  by  which  the  lives 
of  the  migratory  birds  can  be  pre- 
served.  '  H.  P.  F. 
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ATCHISON,  TOPEKA.  &  SANTA  FE  RAILWAY  COMPANY  et  al^ 

Appts., 

V. 

STATE  OF  OKLAHOMA  et  al. 

OKUihoma  Supreme  Court  ^November  10,  1018, 

(—  Okla.  — ,  176  Pac  393.) 

PnbUc  service  commission  —  requirement  of  sleeping  cars. 

1.  The  corporation  commission  is  vested  with  authority  to  require  all 
reasonable  and  proper  facilities  to  be  furnished  by  a  raUroad  company, 
such  as  Pullman  cars,  and  the  fact  that  an  order  of  the  commission  re- 
quiring such  facilities  may  incidentally  affect  interstate  commerce  does 
not  render  the  order  a  nullity;  but  where  a  railroad  company  has  fur- 
nished all  proper  and  reasonable  facilities  of  the  character  required  by 
the  order,  the  commission  has  not  the  power  to  require  the  fumiahins 
of  additional  facilities,  where  its  order  will  interfere  with  interstate 
commerce. 

{See  note  on  this  qmation  beginning  on  page  996.] 
HffM-d>Tntn  by  Harutc,!, 
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(—  0109.  — . 

Public  service  corporation  —  detemi- 
nation  of  adequate  service. 

2.  What  is  or  is  not  reasonable  and 
adequate  facilities  or  service  to  be 
furnished  by  a  railroad  company  must 
be  determined  in  the  light  of  condi- 
tions existing  at  the  time,  and  in  rela* 
fcion  to  all  surrounding  circumstances. 
—  requiring  unnecessary  service. 

3.  Where  reasonable  and  adequate 
Pullman  service  has  been  furnished  by 
a  railroad  company  to  accommodate  aU 
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(7«  Pac.  893.) 

intrastate  traffic  between  two  points 
within  this  state,  an  order  which  re- 
quires additional  Pullman  service  be- 
tween said  points  is  unreasonable, 
when  such  additional  service  can  only 
be  furnished  at  a  loss  to  the  railroad 
company. 

—  reascnableness  of  ' order. 

4.  The  order  in  the  instant  case  held 
to  be  unreasonable  under  the  circum- 
stances. 


Appeal  by  defendants  from  an  order  of  the  Corporation  Commission 
requiriniT  them  to  operate  a  Pullman  car  on  certain  trains,  between  certain 
stations,  to  determine  whether  the  revenue  from  such  operation  would  be 
remunerative.  Reversed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  R.  Cotti^Eham  and  &  W.    1917A,  104,  89  S.  E.  844;  Washington 


HaysBi  for  appellants: 

The  order  in  question  is  void  be- 
cause it  constitutes  and  is  an  unau-. 
thorized  and  unlawful  interference 
with  interstate  commerce,  and  without 
the  Jurisdiction  of  the  corporation 
commission  to  make. 

Illinois  C.  R.  Go.  v.  DeFnentes.  236 
C.  8.  167,  59  L.  ed.  617,  P.U.R.1915A, 
840;  S&Sup.  Gt.  Rep.  276;  Chicago,  B. 
&  Q.  B.  Co:  V.  Railroad  Commission, 
287  U.  S.  220,  69  L.  ed.  926,  P.U.R. 
1915C,  309,  36  Spp.  Ct  Rep.  560;  Sar- 
gent V.  Rutland  R.  Co.  86  Vt.  328,  85 
Atl.  654;  Railroad  Commission  v.  St. 
Louis  &  S.  F.  R.  Co.  195  Ala.  527, 
P.U.R.1916C,  451,  -^0  So.  645;  Mis- 
sissippi R.  Commission  v.  Illinois  C. 
R.  Co.  203  U.  S.  335,  51  L.  ed.  209,  27 
Sup.  Ct.  Rep.  90;  Chicago,  B.  &  Q.  B. 
Co.  V.  Bailroad  Commission,  237  U.  S. 
220,  59  L.  ed.  926,  P.UJ1.1915C,  309, 
35  Sup.  Ct.  Bep.  660. 

The  order  of  the  commission  is  void 
because  it  is  unreasonable  and  unjust 
and  takes  the  property  of  these  de- 
fendants without  due  process  of  law, 
in  violation  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States 
and  the  Constitution  of  the  state  of 
OldahomB. 

Minneapolis,  St.  P.  ft  S.  Ste.  M.  B. 
Co.  V.  Railroad  Commission,  136  Wis. 
146,  17  LJt.A.(N.S.)  821.  116  N.  W. 
905;  Chesapeake  &  O.  R.  Co.  v.  Public 
Service  Commission,  78  W.  Va.  667, 
P.U.R.1917A,  104,  89  S.E.  844;  Publie 
Service  Commission  v.  Chesapeake  ft 
O.  B.  Co.  (W.  Va.)  P.UJtt.l916E,  358; 
Chesapeake  ft  0.  B.  Co.  v.  Public  Serv- 
ice Commission,  78  W.  Va.  667,  P.UJU 
11  AL.R.— 68. 


ex  rel.  Oregon  R.  ft  Nav.  Co.  v.  Fair- 
child.  224  U.  S.  510,  66  L.  ed.  863,  32 
Sup.  Ct.  Rep.  536. 

The  order  should  be  reversed  be- 
cause it  is  not  supported  by  the  find- 
ings of  fact  made  by  the  commission, 
■  nor  by  the  evidence  in  the  record. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  State, 
23  Okla.  210,  21  L.R.A.(N.S.)  908,  100 
Pac.  11;  Missouri,  K.  ft  T.  R.  Co.  v. 
State,  24  Okla.  331,  103  Pac.  613;  St 
Louis  ft  S.  F.  R.  Go.  v.  State,  25  Okla. 
420,  106  Pac.  818;  St.  Louis  &  S.  F.  B» 
Co.  V.  Williams,  25  Okla,  662,  107  Pac. 
428;  Ft.  Smith  &  W.  B.  Co.  v.  State, 
25  Okla.  866,  108  Pac.  407. 
Mr.  Paul  Walker  for  appellees. 

Hardy,  J.,  delivered  the  opinion  of 
the  court: 

Appellants  own  a  line  of  railway 
extending  through  the  state  between 
Oklahoma  City  and  Ardmore,  and  to 
points  outside  the  state,  both  north 
and  souUi,  over  which  it  operates 
three  passenger  trains  per  day,  two 
of  which,  both  north  and  south 
bound,  pass  through  the  points 
named  during  the  daytime.  One 
train,  hereinafter  referred  to  as 

405,  leaves  Oklahoma  City  for  the 
south  at  12:01  at  night,  and  one 
north-bound  train,  referred  to  as  No. 

406,  arrives  at  Ardmore  at  12:80  at 
night.  No.  405  carries  regularly,  be- 
tween Oklahoma  City  and  Arctooore, 
and  to  points  beyond  in  the  state  of 
Texas,  terminating  at  Cleburne,  Tex- 
as, two  Pullman  cars,  one  of  which  is 
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known  as  the  Chicago-Cleburne  Pull- 
man, carried  for  the  purx>ose  of  ac- 
commodating passengers  between 
the  two  points  and  intervening 
points.  The  second  is  operated  from 
Oklahoma  City  to  Cleburne,  and  is 
known  as  the-  Oklahoma-Cleburne 
car.  This  latter  Pullman  is  picked 
up  by  train  No.  405  at  Oklahoma 
City,  and  a  like  Pullman  is  carried  by 
train  No.  406  from  Cleburne  to  Okla- 
homa City,  arriving  at  Ardmore  at 
12 :30  A.  M.  and  at  Oklahoma  City  at 
4:21  A.  H.,  where  it  is  set  out.  Per- 
sons taking  passage  on  train  No.  405 
at  Oklahoma  City  may  enter  the 
Pullman  at  9  o'clock  p.  M.,  and,  desir- 
ing to  disembark  at  Ardmore,  are  re- 
quired to  get  up  at  3:58  A.  H.  Pas- 
sengers coming  from  Ardmore  to 
Oklahoma  City  can  embark  on  the 
Pullman  at  12:30  a.  m.  and  remain 
therein  until  7  o'clock  A.  H.,  after 
arrival  at  Oklahoma  City. 

A  number  of  residents  of  the  vari- 
ous towns  on  the  St.  Louis  &  San  * 
Francisco  Railway  Company,  be- 
tween Ardmore  and  Hugo,  and  a 
number  of  citizens  in  the  city  of 
Ardmore,  filed  a  complaint  with  the 
coiporation  commission,  wherein 
they  sought  to  procure  an  order  re- 
quiring an  extra  Pullman  to  be  at- 
tached to  train  No.  405,  and  carried 
to  Ardmore,  and  set  out  to  be  picked 
up  by  the  St.  Louis  &  San  Francisco 
passenger  train,  and  carried  over 
that  line  to  Hugo,  and  for  a  PulTman 
to  be  attached  to  the  train  of  the  St. 
Louis  &  San  Francisco  Railway  Com- 
pany leaving  Hugo  in  the  afternoon, 
and  arriving  at  Ardmore  about  8 
o'clock  at  night,  to  be  picked  up  by 
train  No.  406  of  appellants  and  car- 
ried to  Oklahoma  City,  and  there  set 
out.  The  evidehce  in  support  of  the 
complaint  is  all  by  residents  of  towns 
along  the  line  of  the  St.  Louis  &  San 
Francisco  Railway  Company,  and  is 
largely  based  upon  complaints  that 
the  passenger  trains  of  the  St.  Louis 
&  San  Francisco  Railway  Company 
do  not  cArry  sufficient  coaches  to  ac- 
commodate the  passengers  traveling 
over  that  road,  and  that  the  Pullman 
car  would  furnish  additional  accom- 
modations   for    said  passengers.- 
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There  were  two  hearings  upon  this 
complaint,  the  first  hearing  being 
continued  to  permit  representatives 
of  Ardmore  to  testify,  but  no  witness 
from  Ardmore  testified  to  any  neces- 
sity or  demand  for  extra  Pullman 
service.  The  commission  ordered 
appellants  to  operate  a  Pullman  car 
between  Ardmore  and  Oklahoma 
City  upon  trains  Nos.  405  and  40C 
until  the  10th  day  of  January,  1917. 
to  determine  whether  the  revenue 
from  the  operation  thereof  was  re- 
munerative, from  which  order  appel- 
lants prosecute  this  appeal. 

This  order  can  be  complied  with 
only  in  one  of  two  ways:  either  by 
stopping  one  of  the  through  inter- 
state cars  now  operated  on  their 
trains,  or  by  attaching  an  additional 
Pullman  to  each  of  these  two  trains. 
The  evidence  conclusively  shows  that 
Pullman  accommodations  between 
Oklahoma  City  and  Ardmore  have  at 
all  times  been  adequate.  Indeed,  it 
appears  that  for  a  period  of  six 
months  or  more,  about  the  first  of 
the  year  1916,  vacant  berths,  both 
upper  and  lower,  might  be  had  at  all 
times  on  any  of  the  Pullmans  oper- 
ated on  trains  Nos.  406  and  406,  be- 
tween the  two  points,  and  no  witness 
>iad  testified  that  he  ever  applied  for 
a  berth  and  failed  to  obtain  one.  One 
witness,  testified  that  at  one  time  he 
and  a  number  of  other  persons  ap- 
plied for  accommodations  at  Ard- 
more, and  that  four  or  five  of  them 
rode  in  the  chair  car.  He  does  not 
say  whether  they  did  not  obtain  such 
accommodations,  or  whether  they 
applied  for  lower  berths  and  failed  to 
get  them,  and  iipfused  to  take  upper 
berths,  It  also  appears  that  during 
a  long  period  of  time  the  number  of 
interstate  passengers  accommodated 
by  the  Oklahoma  City-Clebume  car 
exceeded  the  number  of  iiitrastate 
passengers  from  50  to  100  per  cent. 
If  the  Oklahoma  City-Clebume  car 
be  operated  only  between  Oklahoma 
City  and  Ardmore,  all  interstate  pas- 
sengers on  train  No.  406,  who  could 
not  be  accommodated  on  the  Chica- 
go-Cleburne car,  would  be  required 
to  arise  at  Oklahoma  City  at  4:21 
A.  M.,  and  all  passengers  from  Okla- 
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homa  City  to  Texas  points,  embark- 
ins  upon  train  No.  405,  could  not  get 
to  bed  until  the  arrival  of  the  train 
at  OKlahoma  City  at  11:50  P.  M. 
This  would  result  in  the  same  incon- 
venience to  a  much  larger  interstate 
traffic  which  this  car  accommodates 
than  now .  exists  as  to  intrastate 
traffic.  In  addition,  the  evidence  sat* 
isfactorily  shows  that  the  traffic  now 
taken  care  of  by  the  Chicago-Cle- 
bume  car  could  not  be  taken  care  of 
by  the  Chicago-Clebume  car  if  the 
other  was.  discontinued  or  required 
to  be  set  out  at  Ardmore. 

The  corporation  commission  is 
vested  wtih  authority  to  require  a^l 
reasonable  and  proper  facilities  to  be 
furnished  by  -  a  railroad  company, 
such  as  Pullman  service,  and  the  fact 
that  an  order  of  the 
MmMU*!^^^*  commission  requir- 
re«^emeat  mg  such  facilities 
•<^i-»i.«  j^^y  incidentally  af- 
fect interstate  com- 
merce does  not  render  the  order  a 
taSmr*  Chkago,  R.  L  &  p.  R.  Co.  V. 
States  58  OUa.  712,  L.Rjl.m6F, 
157  Pac.  1039.  But  where  a 
raih:oad  company  has  furnished  all 
proper  and  reasonable  facilities  of 
the  character  involved,  the  commis- 
sion has  not  the  power  to  require  the 
fumishins:  of  additional  facilities, 
where  its  order  would  operate  to  In- 
terfere wHii  interstate  ccnnmerce; 
and  if  the  order  in  the  present  case 
be  construed  to  require  the  setting 
out  at  Ardmore  of  the  Oklahoma 
City-Clebume  car,  the  order  would 
be  an  unwarranted  interference  with 
interstate  commerce,  Missouri,  K. 
&  T.  R.  Co.  V.  Norfolk  (Missouri,  K. 
&  T.  R.  Co.  V.  State)  25  Okla.  325, 
29  L.R.A.(N.S.)  159,  107  Bac. 
172;  St.  Louis  &  S.  F.  R.  Co.  v.  Troy, 
25  Okla.  749, 108  Pac.  753 ;  St.  Louis 
&  S,  F.  R.  Co.  V.  Reynolds,  26  Okla. 
804. 138  Am.  St.  Rep.  1003, 110  Pac. 
668 ;  Hemdon  v.  Chicago,  R.  I.  &  P. 
R.  Co.  218  U.  S.  135,  54  L.  ed.  970,  30 
Sup.  Ct.  Rep.  633 ;  Illinois  C.  R.  Co. 
V.  De  Fuentes,  236  U.  S.  157,  59  L. 
ed.  517,  P.U.R.1915A,  840.  35  Sup. 
Ct.  Rep.  275 ;  Chicago,  B.  &  R.  Co. 
V.  Railroad  Commission,  237  U.  S. 
220.  59  L.  ed.  926,  P.U.R.1915C.  309, 
36  Sup.  Ct.  Rep.  660. 
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The  corporation  commission  is 
vested  with  power,  under  §  18,  art. 
9,  of  the  Constitution,  to  require  all 
public  service  corporations  to  estab- 
lish and  maintain  all  such  facilities 
and  conveniences  as  may  be  reason- 
able and  just.  The  term  "reasonable 
and  just,"  or  "reasonable  and 
adequate,"  when  applied  to  facil- 
ities or  service  required  of  public 
service  corporations,  is  not  ci^ble 
of  exact  definition ;  but  the  terms  are 
relative,  and  must 
beinteipreted  inthe  L'Si^.tK^l" 

light    of    conditions  determliiMtloB 

existing  at  the  time  mir^^**** 
and  in  relation  to  all 
the  surrounding  circumstances.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Norfolk, 
supra;  Missouri,  K.  &  T.  R.  Co.  v. 
Witcher,  25  Okla.  586,  106  Pac.  852. 
There  is  no  necessity  shown  for  any 
additional  Pullman  between  these 
points  to  take  care  of  the  intrastate 
traffic;  but,  on  the  oUier  hand,  the 
evidence  overwhelmin^y  establishes 
that  OB  every  train  between  Okla- 
homa City  and  Ardmore  Pulfanan 
service  is  furnished  _,e<niiri«« 
to  supply  and  fur-  »M«e««i.«»T 
nish  every  applicant 
with  accommodations.  Where  s^- 
ice  is  desired,  as  stated  by  witnesses, 
is  that  passengers  coming  over  the 
line  of  the  St  Louid  &  San  Francisco 
Railroad  to  Ardmore  will  be  allowed 
to  go  to  bed  eariy  if  the  Pulfanan 
originates  at  Ardmore,  and  will  be 
permitted  to  sleep  as  late  as  7  o'clock 
at  Oklahoma  City,  and  when  return- 
ing from  Okhihoma  City  will  not  be 
required  to  disembark  at  3:68  at 
Ardmore. 

The  order  here  is  very  similar  to 
that  reviewed  in  Public  Service  Com- 
mission T.  Chesapeake  &  0.  R.  Co. 
(W.  Va.)  P.U.R.1916E,  353.  An  or- 
der had  been  made  to  require  the 
railroad  company  to  transfer  at 
Huntington  a  Pullman  known  as  the 
"Wheeling  sleeper,"  operated  by  the 
Baltimore  &  Ohio  Railway  between 
Wheeling  and  Huntington,  to  a 
train  of  the  Chesapeake  &  Ohio 
Railway  Company,  and  carry  the 
same  into  Charleston.  The  Chesa- 
peake &  Ohio  Railway  Company 
operated  a  parlor  and  buffet  car  oh 
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this  train,  arriving  at  Charleston  at 
9:10  A.  M.,  which  furnished  suffi- 
cient accommodations  for  all  passen- 
gers transferring  to  its  train  from 
the  Wheeling  sleeper  at  Huntington 
for  Charleston.  It  was  urged,  that 
passengers  going  to  Charleston  were 
required  to  rise  at  7 :15  A.  M.,  and  be 
truisported  across  the  city  in  car- 
riages, in  order  .to  take  the  Chesa- 
peake &  Ohio  train,  and,  returning 
from  Charleston,  would  arrive  at 
Huntington  at  9  P.  M.,  where  they 
would  again  be  required  to  transfer 
to  the  Wheeling  sleeper,  which  left 
Huntington  at  11:50  P.  M.  It  also 
appeared  that  this  additional  service 
would  result  in  a  loss  to  the  Chesa- 
peake &  Ohio  Railroad  Company. 
The  supreme  court  of  .  West  Virginia 
reversed  the  order  of  the  commission 
(Chesapeake  &  0.  R.  Co.  v.  Public 
Service  Commission,  78  W.  Va.  667, 
P.Uit.l917A,  104,  89  S.  E.  844),  for 
uie  reason  that  the  order  imposed  an 
unreasonable  and  unnecessary  bur- 
den, in  view  of  the  facilities  s^ready 
furnished,  and  was  unjust  and  un- 
fair to  the  carrier,  because  of  this 
unnecessary  burden  and  the  pecuni- 
ary loss  which  would  be  incurred  in 
the  performance  of  the  order. 
I  In  the  case  at  bar  the  corporation 
commission  finds  that  the  expense  to 
appellants  for  the  use  of  Pullman 
cars  per  year  is  $6,000,  being  ap- 
proximatdy  $20  per  day  per  car.  If 
two  additional  Pullmans  be  required 
to  render  the  additional  service,  this 
would  entail  an  extra  expense  of  $40 
per  day,  saying  nothing  about  the 
operating  expense  of  hauling  the 
cars,  the  wear  and  tear  of  the  track, 
and  repairs  and  other  items.  The 
«vidence  shows  that  the  total  patron- 
age between  Oklahoma  Ci^  and 
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Ardmore  is  insufficient  to  pay  the 
operating  expenses  of  these  two  cars 
alone ;  and  without  any  demand 
therefor  justifying  the  additional  ac- 
commodations, if  all  the  trafiic  be- 
tween the  two  points  is  considered, 
there  would  be  a  dear  loss  to  the 
company  of  between  $2,000  and 
$3,000  per  year.  In  addition  to  this, 
the  passenger  traffic  between  the 
two  points  during  the  year  1916,  cov- 
ering a  period  of  seven  months,  de- 
creased more  than  80  per  cent.  Un- 
der this  sratement  cf  facts,  the  order 
appealed  from  is  un- 
reasonable and  un-  ^l^'^ti^. 
just,  and  imposes  an 
unnecessary  burden  upon  the  appel- 
lants. 

The  question  of  expense  in  requir- 
ing facilities  by  a  carrier  is  not  al- 
ways conclusive.  United  States 
Exp.  Co.  V.  State,  47  Okla.  656, 150 
Pac.  178.  But  where  adequate  and 
sufficient  facilities  have  already  been 
furnished,  and  the  order  requiring 
additional  facilitioL  is  not  necessary 
for  proper  and  convenient  accommo- 
dation of  the  traffic  to  be  benefited, 
the  question  of  expense  becomes  an 
important  criterion  to  be  considered 
in  determining  the  reasonableness  of 
the  order.  Washington  ex  rel.  Ore- 
gon R.  &  NaT.  Go.  V.  Fairchild,  224 
U.  S.  510,  56  L.  ed.  863,  32  Sup.  Ct. 
Rep.  535.  It  appearing  that  the 
traffic  is  already  suitably  provided 
for,  and  that  compliance  with  the  or- 
der would  involve  a  financial  loss  to 
the  appellants,  we  must  say  that  the 
order  is  unreasonable,  and  the  prima 
facie  presumption  that  the  order  is 
reasonable,  under  §  22,  art  9,  of  tJie 
Constitution,  is  overcome,  and  no 
longer  obtains. 

The  order  is  therefore  reversed. 


ANNOTATION. 

Public  Mrrice  comniHiomt  regulatioM  ol  PnUman  and  tlpaping  car  aenrice. 

This  annotation  is  not  concerned  tion  of  the  liability  of  a  railroad  or 

with  the  question  of  the  liability  of  a  sleeping  car  company  for  injury  to  the 

sleepinsr  car  company  or  railroad  for  person  or  baggage  of  a  passenger;  it 

failure  to  furnish  an  indivldaal  pas>  merely  has  to  do  with  the  questien 

«enger  with  a  berth,  nor  with  the  quea-  of  existence  and  extent  of  the  Jnrli- 
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diction  of  public  service  commissions 
over  sleeping  car  service. 

Whether  or  not  public  utility  com- 
missions have  jurisdiction  over  sleep- 
ing car  companies  depends  upon  the 
wording  of  the  statute  creating  the 
commission,  since  the  commission  is  a 
creature  of  the  statute,  and  its  juris- 
diction and  powers  are  purely  statu- 
tory. In  a  number  of  the  statutes, 
sleeping  car  companies  are  expressly 
mentioned  as  among  the  utilities  over 
which  the  commission  has  jurisdic- 
tion ;  in  other  statutes  the  commission 
is  given  jurisdiction  over  common  car- 
riers, and  common  carriers  are  defined, 
for  the  purposes  of  the  statute,  as  in- 
cluding sleeping  car  companies.  Still 
other  statutes  ifaake  no  mention  of 
sleeping  car  companies,  and  in  such 
cases,  the  question  whether  or  not  the 
commission  has  jurisdiction  is  to  be 
determined  by  A  construction  of  the 
statute. 

Thus,  in  Re  Jurisdiction  of  Com- 
mission over  Pullman  Co,  (1908)  37 
Ann.  Rep.  Ga.  R.  C.  63,  the  special  at- 
torney of  the  Georgia  commission,  in 
ft  requested  opinion  to  the  commission, 
held  that  the  latter  did  not  have  juris- 
diction over  sleeping  car  companies, 
since  the  statute  creating  the  commis- 
sion did  not  expressly  give  it  jurisdic- 
tion over  such  companies,  and  the 
Pullman  Company  was  not  a  "common 
carrier,"  as  that  phrase  has  been  con- 
strued by  the  supreme  court  of  the 
state  in  various  decisions  passing  up- 
on the  duty  and  liability  of  the  com- 
pany to  its  patrons. 

In  Empire  Rice  Mill.  Co.  v.  Railroad 
Commission  (1918)  143  La.  1036, 
P.U.R.1919A,  675,  79  So.  833,  the 
Louisiana  supreme  court  stated  in  a 
headnote  by  the  court  that  the  Rail- 
road Commission  of  Louisiana  is  given 
certain  powers,  including,  am^ng  oth- 
ers mentioned,  powers  over  sleeping 
car  tariffs  and  service;  but  this  is  an 
obiter  statement,  and  the  extent  of  the 
commission's  jurisdiction  is  not  de- 
fined. 

In  a  large  number  of  decisions,  in 
cases  in  which  passengers  have  sought 
to  hold  sleeping  car  companies  liable 
for  loss  or  injury  to  baggage,  or  for 
personal  injuries,  the  statement  will 


be  found  that  such  companies  are  not 
common  carriers.  These  statements, 
however,  have  only  an  indirect  bear- 
ing upon  the  question  discussed  in 
this  annotation,  since  they  merely  de- 
termine the  degree  of  duty  which  a 
sleeping  car  company  owes  to  a  pas- 
senger, and  the  extent  of  the  juris- 
diction of  public  utility  commissions 
is  not  in  any  way  involved. 

In  determining  the  extent  of  the 
jurisdiction  of  public  service  commis- 
sions over  sleeping  car  service,  the 
first  question  to  be  determined  is 
whether  or  not  a  railroad  company  is 
required  to  render  such  service.  In 
other  words,  whether  sleeping  car 
service  is  of  such  a  character  as  must, 
in  proper  cases,  be  rendered  by  the 
railroad  company  if  the  service  of  the 
company  is  to  be  considered  adequate 
and  reasonable;  or  whether  such  serv- 
ice is  merely  a  luxury,  which  a  rail- 
road company  need  not  furnish  unless 
it  desires. 

There  are  several  obiter  statements 
in  earlier  decisions,  to  the  effect  that 
sleeping  or  parlor  car  service  need 
not  be  rendered  by  railroads. 

Thus,  Mr.  Justice  Brewer,  in  South- 
em  R.  Co.  V.  St.  Liouis  Hay  &  Grain  Co. 
(1909)  214  U.  S.  297,  53  L.  ed.  1004, 
27  Sup.  Ct.  Rep.  678,  reversing  (1907) 
82  C.  C.  A.  614,  153  Fed.  728,  in  hold- 
ing that  a  railroad  was  entitled  to 
charge  for  the  special  service  of  re- 
consignmen^  something  beyond  the 
actual  cost  of  the  service,  says:  "A 
carrier  may  be  under  no  obligation  to 
furnish  sleeping  or  other  accommoda- 
tions to  its  passengers,  but  if  it  does 
so  it  is  not  limited  in  its  charges  to 
the  mere  cost,  but  may  rightfully  make 
a  reasonable,  profit  out  of  that  which 
it  does  furnish." 

And  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
State  (1914)  —  Tex.  Civ.  App.  — ,  169 
S.  W.  385,  which  was  an  action  to  re- 
quire a  railroad  company  to  stop 
through  trains  carrying  cars  at  cer- 
tain stations,  the  court  said:  "It  is 
no  answer  to  this  to  say  that  the  [rail- 
road] companies  are  not  required  to 
furnish  sleeping  car  accommodations. 
This  may  be  conceded;  yet  when  they 
do  furnish  such  accommodations  to  a 
part  of  the  public,  then  we  think  they 
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are  required  to  furnish  the  same  to 

all  others/' 

So,  in  Fyfe  v.  Pere  Marquette  E. 
Co.  (1914)  2  Mich.  R.  C.  90,  the 
Railroad  Commission  of  Michigan,  in 
passing  upon  the  reasonableness  of  a 
charge  for  chair  car  service,  said:  "It 
is  true  that  defendant  company  can- 
not be  compelled  by  law  to  operate  a 
parlor  car  over  any  portion  of  its 
system,  and  it  may  also  be  true  that 
the  operation  of  such  cars  may  not 
result  in  an  earning  suilicient  to  meet 
all  necessary  expenses  Of  such  opera- 
.tion,  and  that  it  would  be  entirely 
within  defendant  company's  right  to 
cease  giving  such  service." 

The  view,  however,*  taken  by  the 
more  recent  court  and  commission  de- 
cisions, is  to  the  effect  that,  under  the 
present-day  conditions,  sleeping  car 
service  is  not  a  luxury  but  a  necessity, 
and  railroad  companies  in  proper 
cases  nray  be  required  to  render  such 
service. 

Thus,  in  Public  Service  Commission 
v.  Chesapeake  &  0.  R.  Co.  (1916;  W. 
Va.)  P.UJK.1916E,  353  (reversed  on 
questions  of  fact  in  Chesapeake  &  0. 
R.  Co.  V.  Public  Service  Commission 
(1916)  78  W.  Va.  667,  P.U.R.1917A, 
104,  89  S.  £.  844),  the  West  Virginia 
commission,  in  holding  that  sleeping 
car  service  was  a  matter  of  necessity 
rather  than  of  convenience,  said:  "It 
is  said  that  this  proposed  additional 
sleeper  service  is  not  a  necessity,  but 
only-  a  convenience.  That  it  is  not  an 
absolute  necessity  is  true.  No  sleep- 
ing car  is.  No  dining  or  parlor  car  is. 
Our  fathers  had  none  of  them.  If 
th^  traveled  at  night  they  slept  in 
their  seat  in  the  day  coach.  As  for 
meals,  they  took  their  lunches  with 
them,  or  got  their  meals  at  the  places 
where  the  train  stopped  *twenty  min- 
utes for  dinner/  or  other  meal.  We 
can  at  this  day  get  along  without 
sleeping  cars.  We  can  travel  as  our 
fathers  did.  If  there  were  no  such 
cars  everybody  would  be  on  a  pari^ 
in  that  reapect.  Necessily  and  con- 
venience are  relative  terms.  What 
was  a  mere  convenience  a  few  years 
ago  may  now,  in  this  age  of  telegraphs 
and  telephones,  become  a  practical 
necessity.    The  matter  is  affected  by 


time,  circumstances,  custom,  condi- 
tions, and  the  state  of  society.  In 
deciding  as  to  what  facilities  should 
be  provided  in  a  given  state  of  things, 
inquiry  will  at  once  arise  as  to  what 
is  usual  in  suCh  a  case, — what  is  the 
common  practice.  Our  law  requires 
'adequate  facilities/  'Facility'  is  not 
synonymous  with  'necessity/  for  in  3 
4  of  our  Public  Service  Commission 
Law  it  is  said  that  every  public  serv- 
ice corporation  'shall  establish  and 
maintain  adequate  and  suitable  facili- 
ties, safety  appliances,  or  other  suit- 
able devices,  and  perform  such  serv- 
ice with  respect  thereto  as  shall  be 
reasonable,  safe,  and  sufQcient  for  the 
security  and  convenience  of  the  pub- 
lic/" 

And  the  West  Virginia  supreme 
court  of  appeals,  although  it  reversed 
the  commission  on  the  facts  (see 
Chesapeake  &  0.  R.  Co.  v.  Public  Serv- 
ice Commission  (W.  Va.)  supra), said : 
"The  terms  'convenient  and  adequate 
facilities'  are  not  susceptible  of  exact 
definition;  they  are  relative  terms,  and 
must  be  interpreted  in  the  light  of 
the  conditions  existing  at  the  time  of 
their  application,  and  the  habits  and 
customs  then  prevailing.  Facilities 
for  traveling  which  might  have  been 
considered  entirely  adequate  and  con- 
vraient  fifty  years  ago  would  certain- 
ly not  be  so  regarded  now.  The  intro- 
duction and  general  use  by  railroad 
companies  of  parlor  cars,  sleeping 
cars,  dining  cars,  and  vestibule  trains 
have  made  a  public  necessity  of  what 
would  formerly  have  been  considered 
a  great  luxury." 

So,  in  State  ex  rel,  Missouri  P.  R. 
Co.  V.  Atkinson  (1917)  269  M«.  634, 
L.R.A.1918A,  46,  P.U.R.1917C.  971, 192 
S.  W.  86,  Ann.  Cas.  1917E,  987,  after 
speaking  of  the  statutory  powers  of 
the  commission,  the  Missouri  supreme 
court  said:  "Even  if  the  statutes 
granting  the  powers  were  not  as  broad 
as  they  are,  yet  in  these  days  of  busi- 
ness activities,  it  can  be  said  that 
sleeping  cars  have  passed  the  point  of 
mere  conveniences,  and  reached  the 
point  of  public  necessities.  We  can't 
measure  public  necessities  by  the  old 
rules.  What  years  ago  were  deemed 
only  luxuries  are  to-day  public  neces- 
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•ities.  .  .  .  Whftt  were  mere  lux- 
uries years  a^o  have  by  constant 
useSf  practices,  and  advanced  business 
thought  become  necessitira  of  to-day." 

So,  sleeping  car  or  Pullman  car  serv- 
ice is  not  only  a  convenience,  but  in 
xa*ny  cases  may  .be  found  to  be  an 
absolute  necessity.  Arizona  Corp. 
Commission  Arizona  Eastern  B.  Co. 
(1917;  Ariz.)  P.U.R.1917D.  706. 

A  public  utilities  commission  whose 
statutory  power  extends  over  service 
in  connection  with  or  incidental  to  the 
"safety,  comfort,  and  convenience"  of 
the  persons  transported,  has  power  to 
compel  the  furnishing,  in  a  proper 
case,  of  sleeping  car  service.  State 
«x  rel.  Missouri  P.  R.  Co.  t.  Atidnson 
(1917)  269  Mo.  634,  L.R.A.1918A,  46, 
P.UJ1.1917C,  971,  192  S.  W.  86,  Ann. 
Cas.  1917E,  987;  Arizona  Corp.  Com- 
mission v.  Arizona  Eastern  R,  Co. 
<1917;  Ariz.)  P.U.B.1917D,  705. 

Whether  or  not  a  public  service  com- 
mission should  order  a  railroad  e<»n- 
pany,  in  a  particular  case,  to  famish 
sleeping  car  service,  depends  upon  the 
facts  in  the  particular  case. 

It  would  seem  entirely  clear  that  a 
cemmission  should  not  order  service 
to  be  rendered  where  it  appears  both 
tiiat  the  service  would  be  unremunora- 
tive,  and  that  it  was  not  reasonably  ve- 
quired  by  the  patrons  of  the  road. 
ATCHISON,  T.  A  S.  F.  B.  Co.  V.  State 
(r^rted  herewith),  ante,  992. 

So,  in  Chesapeake  &  O.  R.  Co.  v.  Pub- 
lic S^ice  Commission  (1916)  78  W. 
Va.  667,  P.U.R.1917A,  104,  89  S.  E. 
844,  the  West  Virginia  supreme  court 
of  appeals  suspended  an  order  of  the 
pubUc  service  commission  requiring 
the  petitioner  company  to  operate  a 
sleeping  car  brtween  certain  points  on 
its  line,  since  such  operation  could 
only  result  in  a  loss,  and  the  time  when 
the  car  would  be  run*  was  between 
approximately  7  and  9  o'clock  in  the 
raomlng  and  7  and  9  o'clock  at  night, 
during  which  time,  as  the  court  said, 
people  do  not  generally  sleep,  and  do 
not  need  sleeping  car  service. 

In  State  ex  rel.  Missouri  P.  R.  Co. 
V.  Atkinson  (Mo.)  supra,  the  court,  in 
passing  upon  the  right  of  a  railroad 
company  to  take  off  Pullman  service 
on  a  certain  line,  said  that  the -fact 


that  such  service  had  been  maintained 
by  the  railroad  company  for  a  period 
of  thirty  years  was  some  evidence  of 
necessity  for  the  service. 

An  order  requiring  sleeping  car 
service  by  a  railroad  company  is  not 
shown  to  be  unreasonable  merely  be- 
cause it  is  shown  that  the  service  in 
questioa  will  not  be  wholly  compensa- 
tory. 

Thus,  in  Chesapeake  &  O.  R.  Co.  v. 
Public  Service  Commission  (W.  Va.) 
supra,  the  West  Virginia  supreme 
court  of  appeals  said  that  the  mere 
fact  that  an  order  of  the  public  serv- 
ice commission  requiring  a  railroad  to 
render  certain  sleeping  car  service 
would  result  in  a  pecuniary  loss  was 
not,  of  itself,  sufficient  to  show  that 
the  order  was  confiscatory,  since,  in 
order  to  determine  that  question,  the 
railroad's  entire  intrastate  earnings 
from  its  passenger  traffic  must  be  tak- 
en into  account. 

So,  proof  of  a  small  pecuniary  loss 
in  sleeping  car  service  on  a  branch 
line  will  not,  of  itself,  render  invalid 
an  order  requiring  such  service,  in 
the  absence  of  evidence  that  the  sleep- 
ing car  service  on  the  entire  railroad 
was  unprofitable.  State  ex  rel.  Mis- 
souri P.  R.  Co.  V,  Atkinson  (Ha)  su- 
pra. 

That  additional  Pullman  car  service 
would  not  be  entirely  compensatory  is 
not  of  itself  a  sufficient  justification 
for  refusal  to  furnish  adequate  and 
convenient  service.  Arizona  Corp. 
Commission  v.  Arizona  Eastern  R.  Co. 
(Ariz.)  supra. 

And  see  Atchison,  T.  &  S.  F.  R.  Co. 
V.  State  (reported  herewith),  ante, 
992. 

The  mere  fact  that  interstate  com- 
merce may  be  affected  by  an  order  of 
the  state  commission  requiring  a  rail- 
road .to  render  sleeping  car  service 
does  not  necessarily  make  such  an  or- 
der invalid,  as  imposing  a  burden  upon 
interstate  commerce. 

Thus,  the  establishment  of  more 
convenient  ear  service,  which  is  for 
the  benefit  of  interstate  as  well  as  in- 
trastate passengers,  is  not  an  illegal 
interference  with  interstate  commerce. 
Arizona  Corp.  Commission  v.  Arizona 
Eastern  R.  Co.  (Ariz.)  supra. 
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So,  an  order  of  a  public  service  com- 
mission, requiring'  an  interstate  train 
to  parry  a  sleeping  car  between  cer- 
tain points  within  the  state,  is  not 
necessarily  illegal,  as  burdening  inter< 
state  commerce.  Chesapeake  &  O.  R. 
Co.  V.  Public  Service  Commission  (W. 
Va.)  supra. 

'  But  the  Wisconsin  Railroad  Commis- 
sion has  no  jurisdiction  to  require  a 
railroad  company  to  change  the  intra- 
state point  of  departure  of  a  sleepinsf 
car  operated  primarily  in  interstate 
passenger  service,  unless  it  appears 
that  such  regulation  is  necessary  for 
adequate  service.  Fond  du  Lac  Busi- 
ness Men's  Asao.  v.  Chicago  &  N.  W. 
R.  Co.  (1915;  Wis.)  P.U.R.1916A.  152. 

Railroad  companies  are  not  author- 
ized to  charge  more  for  the  transpor- 
tation of  a  person  who  occupies  a 
drawing  room  or  an  entire  compart- 
ment in  a  sleeping  car  than  for  trans- 
porting one  who  merely  occupies  a 
seat;  the  additional  service  should  be 
paid  for  by  the  additional  charge  for 
the  compartment  or  drawing  room. 

Thus,  in  Re  Southern  P.  Co.  Deci- 
sion No.  1776,  Application  No.  1007 
(1914)  6  CaL  R.  0. 858,  the  Calif omis 
Railroad  Commission  held  that  a  rail- 
road company  could  not  charge  a  high- 
er rate  to  a  person  traveling  in  a  Pull- 
man drawing  room  or  compartment 
than  was  charged  to  a  person  riding 
merely  in  a  seat,  since,  although  the 
service  rendered  to  the  patron  waa 
greater,  such  additional  service  was 
paid  for  by  the  patron  in  the  higher 
price  charged  by  the  Pullman  com- 
pany for  drawing  room  and  compart- 
ment ticket  than  for  seats  only. 

So,  a  railroad  may  not  require  more 
than  one  transportation  fare  in  addi- 
tion to  the  regular  drawing  room  or 
compartment  charge  for  the  use  hy  one 
person  exclusively  of  a  compartment 
or  drawing  room  in  the  sleeping  car, 
on  the  theory  that  discrimination 
against  families  or  individuals  travel- 
ing together  is  thus  prevented.  Public 
Service  Commission  v.  Spokane,  P.  & 
S.  R.  Co.  (1915;  Wash.)  F.UJl.19166, 
105. 

Several  other  decisions  upon  various 
points  may  be  noted. 
General  Order  No.  6  of  the  Colorado 


Public  Utilities  Commission  requires 
all  railroads  of  Colorado  to  provide 
seats  for  all  passengers  upon  tiidr 
trains,  whether  intrastate  or  inter* 
state,  and  in  ease  seating  room  cannot 
be  provided  in  coaches,  it  is  to  be  pro- 
vided for  the  passengers  in  Pullman 
cars  without  additional  expense,  pro- 
viding such  cara  are  attached  to  the 
train.  Re  Providing  Seating  Accom- 
modations in  Pullmans  (1916;  Colo.) 
F.UJ1.1916D,  1098. 

In  Re  Pullman  Co.  (1914)  4  CaL  R. 
C.  872,  the  California  Railroad  Cm- 
mission  found  that  the  method  of  res- 
ervation of  berths  in  Pullman  care 
wa9  unjust  and  discriminatory,  and 
suggested  a  form  of  receipt  to  be  used 
by  the  company,  and  directed  the  com- 
pany to  eliminate  from  the  form  of 
receipts  submitted'  by  it  the  wordbig 
that  such  a  receipt  does  not  guarantee 
a  reservation  of  a  berth  in  the  car. 
The  Pullman  Company  was  further 
directed  to  take  such  steps  as  might 
be  necessary  to  place  its  scale  of  sala- 
ries upon  a  basis  which  would  enable 
the  public  to  give  tips  to  the  employees 
in  a  spirit  of  generosity,  if  they  so 
desired,  and  not  with  a  feeling  of 
necessity,  as  was  the  case  at  present 

In  Snyder  v.  Pullman  Palace  Car  Co. 
(1910)  5  Ann.  Rep.  Ind.  R.  C.  69,  the 
Indiana  commission,  in  reducing  the 
rate  of  fare  of  the  Pullman  Company, 
said :  "Proper  regnlatiott  of  the  pab* 
lie  service  corporation  will  not  idlftw 
an  advance  in  rates  unless  the  com- 
pany making  the  advance  shall  show 
that  its  revenues  are  insuflficient  on 
the  old  basis." 

The  United  States  Supreme  Court 
in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Wis- 
consin (1916)  288  U.  S.  491,  69  L  ed. 
1423,  LJLA.1916A,  1183,  P.U.B.191&D, 
706,  36  Snp.  Ct.  Rep.  869,  held  that  t 
state  statute  which  prohibits  ttie  let- 
ting down  of  an  unengaged  and  un- 
occupied upper  berth  in  a  sleepinfTcsr 
when  the  lower  berth  in  the  same  sec- 
tion is  occupied,  takes  property  with- 
out compensation,  contrary  to  the  due 
process  of  law  clause  of  the  United 
States  Constitution,  and  cannot  be  sus- 
tained as  the  reasonable  exercise  of 
the  state's  police  power.  This  decision 
reversed  the  state  supreme  couct  io 
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State  V.  Chicago.  H.  &  St  P.  R.  Co. 
(1913)  152  Wia.  341,  140  N.  W.  70, 
Ann.  Cas.  1914C,  478.  A  former  stat- 
ute in  the  same  state  had  been  de- 
clared unconstitutional  in  State  v. 
Redmon  (1907)  134  Wis.  89,  14  L.R.A. 
(N^.)  229, 126  Am.  St  Rep.  1003,  114 
N.  W.  187,  16  Ann.  Cas.  40^  upon  tiie 
ground  that  tiie  statute  in  question 
made  it  optional  with  the  purchaser 
of  the  lower  berth  whether  the  up- 
per berth  should  be  closed  or  not 


and  consequently  it  was  an  attempt 
to  give  to  a  patron  the  use,  free  of 
charge,  of  a  part  of  the  company's 
property. 

This  decision  is  not  strictly  in  point 
on  the  subject  of  this  note,  but  might 
be  considered  as  authority  if,  in  a 
particular  case,  it  was  sought  Uirough, 
a  commission,  to  require  the  railroad 
or  sleeping  car  company  to  keep  the 
upper  berth  eloped  unless  it  was  to  be 
occupied.  W.  M.  G. 


E.  E.  UDEN,  Respt, 

V. 

A.  SCHAEFER,  Doing  Business'  under  the  Style  of  A.  Schaefer  ft 

Company, 
and 

MARYLAND  CASUALTY  COMPANY,  Appt 

Wtuhittffton  Supreme  Court  (Dept.  No.  9)  — March  1£2,  1980, 

(—  Wash,  ->  188  Pac  895.) 

Definition  —  strike. 

1.  A  strike  is  the  act  of  quitting  work  by  a  body  of  workmen  for  the 
purpose  of  coercing  their  employer  to  accede  to  some  demand  they  have 
made  upon  him  and  which  he  has  refused. 

IfSee  note  on  this  question  begiiming  on  page  1004.] 

PiinciMl  and  eoiefy  —  contractoi'e  relieving  the  surety  from  damages  re- 
bond  —  exc^tloB  of  lonea  doe  to  suiting  from  strikes  or  labor  diiHcul' 
strikeii  ties. 

2.  -The  act  of  union  employees  in  exception  In  contractor's  bond  —  la- 
leaving  their  employment  with  no  in-  bor  difficulties. 

tention  of  retnming,  because  their  3.  in  an  exception  of  losses  due  to 

employer,  a  building  contractor,  loses  strikes  and  labor  difficulties  in  a  bond 

his  standing  in  the  employers'  asso-  of  a  bujlding  contractor,  an  act  of 

elation,  is  not  within  an  exception  in  workmen  which  does  not  constitute  a 

the  bond  given  by  him  to  one  for  whom  strike  will  not  constitute  labor  difficult 

he  had  contracted  to  perform  labor,  ties. 


Appeal  by  the  defendant  Casualty  Company  from  a  judgment  of  the 
Superior  Court  for  King  County  (Hall,  J.)  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  breach  of  a  contract  to  furnish 
labor  and  material  and  install  the  plumbing  and  heating  system  in  a  build- 
ing erected  by  plaintiff.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Boberts  &  Skeel  for  appel-  The  action  of  the  laborers  in  refus- 
lant.  ing  to  work  for  Schaefer  did  not  con- 

Mr.  Walter  S.  Fulton,  for  respond-  atitute  a  "so-called  strike"  or  "labor 
ent:  difflculty,**  within  the- meaning  of  the 
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provisions  of  the  bond  which  would 
relieve  the  surety  from  liability. 

29  Cyc.  1066;  2  Lewis's  Sutherland, 
Stat.  Constr.  §  414;  Virginia  v.  Ten- 
nessee, 148  U.  S.  619,  37  L.  ed.  643,  13 
Sup.  Ct  Rep.  728;  Schenley's  Appeal, 
70  Pa.  98;  32  Cyc.  307;  Fenton  v.  Fi- 
delity &  C.  Co.  36  Or,  283,  48  L.R.A. 
-770,  56  Pac.  1096;  American  Surety 
Co.  V.  Pauly,  170  U.  S.  168,  42  L.  ed. 
993,  18  Sup.  Ct.  Rep.  563;  Cowles  v. 
United  States  Fidelity  &  G.  Co.  S2 
Wash.  120,  98  Am.  St.  Rep.  838,  72 
Pac.  1032;  Pacific  Bridgre  Co.  v.  Unit- 
ed States  Fidelity  &  G.  Go.  33  Wash. 
47,  73  Pac.  772;  McLeod  v.  Genius,  31 
Neb.  1,  47  N.  W.  473;  Mahoney  v. 
Smith,  132  App.  Div.  291,  116  N.  Y. 
Supp.  1091. 

Fuilerton,  J.,  delivered  the  opin- 
ion of  the  court:  # 

On  March  4,  1918,  the  defendant 
Schaefer  and  the  respondent,  Uden, 
entered  into  a  written  contract 
whereby  the  defendant  agreed  to 
furnish  all  the  necessary  labor  and 
material  and  install  the  plumbing 
and  heating  system  in  an  apartment 
building  which  Uie  respondent  was 
then  constructing.  The  contract 
price  was  $17,000,  and  was  payable 
in  monthhr  instalments  of  85  per 
centum  of  the  value  of  the  labor 
and  material  in  place  at  the  end  of 
each  monthly  period.  The  contract 
provided  that  the  defendant  should 
furnish  an  approved  surety  bond  for 
the  amount  of  the  contract  price, 
''otherwise  the  contract  shall  be  null 
and  void."  The  defendant,  in  com- 
pliance with  the  latter  clause  of  the 
agreement,  furnished  a  bond  with 
the  appellant  Maryland  Casualty 
Company  as  surety  in  the  penal  sum 
of  $3,000,  which  the  respondent  ac- 
cepted. The  bond  so  furnished,  fol- 
lowing the  usual  obligatory  clause, 
contained,  among  others,  the  follow- 
ing exceptions:  "Third.  That  the 
surety  shall  not  be  liable  for  any 
damages  resulting  from  so-called 
strikes  or  labor  difficulties,  or  from 
mobs,  riots,  fire,  the  elements,  earth- 
quake, cyclone,  tornado,  lightning, 
or  any  act  .of  God,  or  for  repair  or 
reconstruction  of  any  work  or  ma- 
terials damaged  or  destroyed  by  any 
such  causes;  nor  for  the  nonper- 
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formance  of  any  guaranties  of  the 
e£9ciency  or  wearing  qualities  of  any 
work  done  or  materials  furnished,  or 
the  maintenance  thereof  or  repairs 
thereto;  nor  for  patent  infringe- 
ment; nor  for  the  furnishing  of  any 
bond  or  obligation  other  than  this 
instrument;  nor  for  damages  caused 
by  delay  in  finishing  such  contract  in 
excess  of  10  per  centum  of  the  p&i- 
alty  of  this  instrument ;  nor  for  pay- 
ments made,  or  for  Whidi  the  obligee 
shall  become  liable  to  pay  on  account 
of  death  or  personal  injuries  suf- 
fered by  any  person  or  persons." 

Th%  defendant  began  the  perform- 
ance of  the  work  and  pursued  it  for 
about  two  weeks,  during  which  time 
he  amassed  some  mat^:ial  and  did 
some  excavating.  He  then  aban- 
doned the  work,  and  the  respondent 
was  compelled  to  relet  it.  This  he 
did  by  calling  for  new  bids.  The 
best  bid  obtained  for  the  uncom- 
pleted work  was  $19,122,  and  the 
work  was  let  for  that  sum. 

In  this  action  the  respondent  sues 
both  the  Maryland  Casualty  Com- 
pany and  the  defendant  Schaefer  in 
damages  as  for  a  breach  of  the  con- 
tract. The  sum  demanded  totals 
$3,198.76,  made  up  of  the  difference 
between  the  original  contract  price 
and  the  price  for  which  the  wort 
was  relet,  together  with  the  sum  of 
$616,  paid  to  carpenters  for  extra 
wc»k  alleged  to  have  been  made 
necessary  by  the  defendant  on  ac- 
count of  work  performed  by  him 
while  in  the  prosecution  of  the  orig- 
inal contract.  The  action  was  tried 
by  the  court,  sitting  without  a  jury, 
and  resulted  in  a  judgment  against 
both  the  defendant  and  the  Mary- 
land Casualty  Company  in  the  sum 
of  $2,565.16,  and  an  additional  judg- 
ment against  Schaefer  in  the  sum  of 
$16.  The  Maryland  Casualty  Com- 
pany alone  appeals. 

The  appellant  defended  the  ac- 
tion on  the  ground  that  the  defend- 
ant's failure  to  perform  the  contract 
was  because  of  a  strike  on  the  part 
of  his  workmen,  or  at  least  because 
of  labor  difficulties,  and  that  it  is 
thus  not  liable  to  answer  to  the 
respondent  for  a  breach  of  the  de- 
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fendant's  contract  because  of  that 
clause  of  its  bond  which  exempts  it 

Pr.«.p.i  .««  liability  "for 

Mvr«t7--e«B-  any  damages  result- 
ins  from  so-called 
LtJitSnf ■*  *"  strikes  or  labor  diffi- 
culties." -Schaefer 
seems  to  have  given  different  rea- 
sons at  different  times  for  his  failure 
to  perform  the  contract,  but»  from 
his  evidence,  given  at  the  trial,  we 
gather  that  the  cause  of  his  failure 
was,  in  substance,  this :  At  the  time 
of  entering  into  the  contract  with 
the  respondent  he  was  a  member  in 
good  standing  of  the  Seattle  Plumb- 
ing &  Heating  Engineers'  Associa- 
tion, which  association  had  agreed 
with  the  plumbers'  unions  that  its 
members,  in  their  contracting  work, 
would  employ  thereon  only  members 
of  such  unions,  and  which  unions  in 
turn  had  agreed  not  to  work  for  any 
contracting  plumber  who  was  not  a 
member  of  the  association  in  good 
standing.  That  when  the  respondent 
called  for  bids  for  installing  the 

Slumbing  and  heating  appliances  in 
is  building,  Schaefer,  with  other 
members  of  the  association,  sub- 
mitted bids,  Schaefer's  bid  being 
somewhat  larg^  than  the  lowest  bid 
submitted.  The  respondent,  for 
some  reason,  probably  because  he 
thought  them  too  high,  did  not  ac- 
cept any  of  the  bids  submitted,  and 
afterwards  Schaefer  -entered  into 
negotiations  with  him,  which  re- 
sulted in  his  entering  into  the  con- 
tract out  of  which  this  controversy 
arises ;  the  contract  price  being  some 
$2,000  less  than  the  lowest  of  the 
bids  submitted  under  the  call  for 
bids.  For  this  act  he  was  suspended 
from  membership  in  the  association, 
and  when  the  suspension  became 
known,  the  union  plumbers  which  he 
then  had  in  his  employ,  some  two  in 
number,  quit  his  employment,  and 
he  was  unable  to  procure  others, 
eitiier  union  or  nonunion,  necessary 
to  perform  the  work.  He  further 
testifies  that  there  was  no  strike  on 
the  part  of  the  workmen  or  labor 
difficulties  with  them ;  that  those  he 
had  in  his  employ  at  the  time  quit, 
and  he  was  unable  to  employ  others 
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to  take  their  place  because  he  could 
iind  no  nonunion  plumbers,  and 
union  plumbers,  because  of  their 
agreement,  would  not  work  for  con- 
tractors not  members  of  the  asso- 
ciation mentioned. 

In  our  opinion,  these  facts  do  not 
exonerate  the  appellant  from  the 
obligations  of  its  bond.  In  the  com- 
mon acceptation  of  the  term,  it  is 
not  a  "strike"  for  the  workmen  of  an 
employer  to  quit  his  employment 
and  go  elsewhere,  without  any  in- 
tention of  returning;  nor  is  it  a 
"strike"  for  workmen  to  refuse  to 
enter  into  the  employment  of  a  par- 
ticular contractor.  A  "strike,"  in 
such  common  accep- 
tation, is  the  act  of  StJCl?'""- 
quitting  work  by  a 
body  of  workmen  for  the  purpose  of 
coercing  their  employer  to  accede  to 
some  demand  they  have  made  upon 
him,  and  which  he  has  refused ;  but 
it  is  not  a  strike  for  workmen  to  quit 
work,  either  singly  or  m  a  body, 
when  they  quit  without  intention  to 
return  to  the  work,  whatever  may 
be  the  reason  that  moves  them  so  to 
do.  It  is  a  matter  of  common  knowl- 
edge that  during  the  late  war  period 
many  employers  of  labor,  because  of 
the  great  demand  for  labor,  had  dif- 
ficulty in  employing  and  keeping  a 
sufficient  number  of  workmen. 
Many  of  such  employers  lost  work- 
men in  considerable  numbers,  who 
had  long  been  in  their  employment, 
and  for  a  time  had  practically  to 
suspend  operations.  No  one,  how- 
ever, supposed  that  the  quitting  of 
these  workmen  constituted  a 
"strike."  Stdiaefer's  situation  here 
was  not  different  By  hia  own  act 
he  had  placed  himself  in  a  position 
where  certain  workmen  could  not 
remain  in  or  enter  into  his  employ- 
ment without  violating  their  agree- 
ment, and  others  he  could  not  obtain, 
and  in  no  sense  can  this  be  denomi- 
nated a  strike. 

The  addition  of  the  phrase  "labor 
difficulties"  to  the  term  "so-called 
strikes"  does  not  enlarge  the  mean- 
ing of  the  latter.  It  is  rather  defini- 
tive than  expansive  of  it  In  other 
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words,  the  phrase  is  but  explanative 
of  the  meaning  of 
the  word  "strike," 
and  any  act  of  the 
workmen  which 
would  not  constitute 
a  strike  would  not  constitute  a  labor 
difficulty. 

A  further  contention  is  that  the 
judgment  as  rendered  is  too  large. 
Schaefer  claimed,  while  on  the  wit- 
ness stand,  that  there  was  a  balance 
of  $211.90  due  him  for  work  per- 


formed by  him  which  the  respondent 
had  not  paid,  and  this  sum  the  ap- 
pellant contends  should  be  deducted 
from  the  judgment.  On  the  ques- 
tion whether  it  was  paid  or  not  the 
evidence  was  conflicting,  and  our 
examination  of  the  evidence  does  not 
convince  us  that  the  court  was  in 
error  in  so  finding. 
The  judgment  is  affirmed. 

Holcomb,  Ch.  J.,  and  Tolman, 
Bridges,  and  Mount,  JJ.,  concur. 


ANNOTATION. 


What  amounts  to  a  strike  withtn  "ttri 

'    The  present  note  is  limited  in  gen- 
eral to  the  question  indicated  in  the 
above  title,  as  to  what  amounts  to  a 
.strike,  within  the  meaning  of  a  "strike 
clauae"  in  a  contract,  and  does  not 
purport  to  cover  that  class  of  cases 
involving  various  questions  of  con- 
struction and  effect  of  such  a  clause, 
assuming  that  a  strike  exists.  For  ex- 
ample, such  questions  as  whether  the 
strike  merely  postpones  performance 
of  the  contract  are  beyond  the  scope 
of  the  note.   As  an  example  of  cases 
not  within  the  scope  of  the  note,  at- 
tention is  called  to  Cottrell  v.  Smoke- 
less Fuel  Co.  (1906)  9  L.R.A.(N.S.) 
1187,  78  C.  C.  A.  366,  148  Fed.  594, 
writ  of  certiorari  denied  in  (1907) 
205  U.  S.  544,  51  L.  ed.  923,  27  Sup. 
Ct.  Rep.  792,  holding  that  the  mere 
increased  cost  of  production  of  coal 
because  of  the  necessity  of  suppress- 
ing a  strike  at  a  mine  will  not  justify 
breach  of  a  contract  to  deliver  a  cer- 
tain amount  of  coal  from  that  mine  at 
a  certain  price,  "subject  to  strikes  be- 
yond the  control"  of  the  seller,  which 
might  delay  or  prevent  shipment.  See 
also  W.  K.  Niver  Coal  Co.  v.  Cheronea 
S.  S.  Co.  (1905)  6  L.RJl.(N.S.)  126, 
78  G.  G.  A.  502,  142  Fed.  402,  writ  of 
certiorari  denied  in  (1906)  201  U.  S. 
647,  50  L.  ed.  904,  26  Sup.  Ct.  Rep. 
761,  holding  that  a  strike  of  coal 
operatives,  making  necessary  the  im- 
portation of  coal  to  such  an  extent  as 
to  overtax  the  capacity  of  a  harbor, 
and  delay  vessels  chartered  to  carry 


e  claiue"  of  a  bond  or  other  contract 

coal  in  unloading,  was  not  within  the 
clause  of  a  charter  party  providing 
that,  in  case  of  strikes  which  delayed 
discharge,  the  charterer  should  not  be 
liable  for  the  delay,  since  such  strike 
was  merely  a  causa  sine  qua  non,  and 
not  a  causa  causans,  of  the  delay. 

It  is  held  in  the  reported  case 
(Uden  v.  SCHAEPFa,  ante,  1001)  that 
the  act  of  union  employees  in  leaving 
their  employment  with  no  intention  of 
returning,  because  their  employer,  a 
building  contractor,  loses  his  standing 
in  the  employers*  association,  was  not 
within  an  exception  In  &e  bond  given 
by  him  to  one  for  whom  he  had  con- 
tracted to  perform  labor,  relieving  the 
surety  from  damages  resulting  from 
strikes  or  labor  difficulties.  The  court 
said:  "In  the  common  acceptation  of 
the  term,  it  is  not  a  'strike'  for  the 
workmen  of  an  employer  to  quit  his 
employment  and  go  elsewhere,  without 
any  intention  of  returning;  nor  is  it  a 
'strike'  for  workmen  to  refuse  to  enter 
into  the  employment  of  a  particular 
contractor.  A  'strike,'  in  sach  common 
acceptation,  is  the  act  of  quitting  work 
by  a  body  of  workmen  for  the  purpose 
of  coercing  their  employer  to  accede 
to  some  demand  they  have  made  upon 
him,  and  which  he  has  refused;  but  it 
ia  not  a  strike  for  workmen  to  quit 
work,  either  singly  or  in  a  body,  when 
they  quit  without  intention  to  return 
to  the  work,  whatever  may  be  the  rea- 
son that  moves  them  so  to  do." 
Refusal  of  miners  to  work  in  the 
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dansrerous  and  unminable  part  of  a 
coal  mine,  when  they  were  continually 
at  work  in  the  other  parts,  was  held 
in  New  York  Coal  Co.  v.  New  Pitts- 
burgh Coal  Co.  (1912)  86  Ohio  St.  140, 
99  N.  E.  198.  not  to  amount  to  a 
"strike"  within  the  meaning  Af  a  pro- 
vision in  the  lease  of  the  mining  com- 
pany requiring  it  to  pay  a  minimum 
royalty,  but  relieving  it  therefrom  in 
case  it  was  impossible  to  mine  the 
required  amount  of  coal  by  reason  of 
strikes. 

So,  in  Stephens  v.  Harris  (1887)  56 
L.  J.  Q.  B.  N.  S.  (Eng.)  516,  57  L.  T.  N. 
S.  618,  6  Asp.  Mar.  L.  Gas.  192,  where 
a  claim  was  made  for  demurrage,  it 
was  held  that  the  term  "strike,"  in  a 
charter  party,  meant  a  strike  against 
the  employers;  i.  e.,  a  refusal  to  work 
and  a  standing  out  for  higher  wages; 
and  that  the  Abandonment  of  work  by 
miners  through  fear  of  cholera  was  not 
within  the  exception,  "no  damages  to 
be  paid  the  vessel  in  case  of  any  hands 
striking  work "  Upon  appeal  ((1887) 
67  L.  J.  Q.  B.  N.  S.  203)  the  court 
declined  to  pass  upon  the  meaning  of 
"strike,"  or  "hands  striking  work,"  but 
affirmed  the  judgment  upon  other 
grounds. 

And  the  contractor  in  a  building 
contract  requiring  the  completion  of  a 
bailding  by  a  specified  date  "provided 
there  be  no  interference  from  labor 
strikes"  was  held,  in  McLeod  v.  Genius 
(1890)  81  Neb.  1,  47  N.  W.  473,  not 
relieved  from  completing  the  building 
by  the  time  agreed  upon  by  the  fact 
that  mechanics  quit  work  on  the  build- 
ing on  account  of  the  contractor's  fail- 
ure to  pay  them  their  wages  as  agreed. 
The  court  said:  "The  proof  fails  to 
justify  the  claim  that  the  'labor 
strikes'  interfered  with  the  progress 
of  the  work.  True,  the  men  engaged 
upon  the  brickwork  ceased  to  labor, 
but  it  was  occasioned  by  the  con- 
tractor failing  to  pay  the  men  their 
wages  when  due.  As  soon  as  they 
were  paid^  which  was  within  two  or 
three  days  after  they  quit,  the  work 
went  on  as  before.  It  is  evident  that 
it  was  not  contemplated  by  the  parties 
that  delay  caused  by  the' failure  of  the 
contractor  to  pay  his  men  was  to  ex- 
cuse the  completion  of  the  buildings. 


The  plaintiff  cannot  interpose  his  own 
default  as  an  apology  for  not  keeping 
the  contract." 

It  was  held' that  a  delay  in  unload- 
ing a  vessel  was  not  within  the  excep- 
tion in  a  charter  party  requiring  dis- 
charge of  a  cargo  at  a  certain  rate  per 
day  "except  in  cases  of  riot  or  any 
hands  striking  work,"  where,  previous 
to  the  making  of  the  contract,  labor 
organizations  at  the  port  in  question 
had  published  a  declaration,  which 
was  widely  known  and  regularly  acted 
upon;  that  steamers  were  not  to  be 
discharged  while  moored  end  on  to  a 
quay,  and  the  delay  was  due  to  the 
curying  out  of  this  declaration  dur- 
ing the  time  while  the  vessel  lay  stem 
on  to  a  quay  until  a  berth  became 
available  at  which  she  could  lie  broad- 
side on.  Horsley  Line  v.  Roechling 
[1908]  S.  C.  866,  Scot.  Ct.  of  Sess.  as 
reported  in  Mews,  Eng.  Case  Law  Dig. 
Supp.  1898-1910,  undw  "Shipping.'' 
col.  2092.  1 

But  where  a  contract  required  de- 
livery of  cans  at  a  canning  factory^ 
as  ordered,  not  exceeding  a  certain 
number  per  day,  but  excused  delivery 
in  event  of  inability  to  perform  the 
contract  by  reason  of  a  strike,  it  was 
held  that  delivery  was  excused  on  a 
day  when  the  employees  refused  to 
work.  ■  Califomian  Canneries  Co.  v. 
Pacific  Sheet  Metal  Works  (1906)  144 
Fed.  886,  affirmed  in  (1908)  91  C.  C. 
A.  108.  164  Fed.  980. 

In  Williams  Bros.  v.  Naamlooze  Ven- 
nootschap  W.  H.  Berghuys  Kolen- 
handel  (1916)  86  L.  J.  K.  B.  N.  S. 
(Eng.)  334,  it  was  held  that  there  was 
a  "strike"  within  the  meaning  of  the 
charter  party,  where  a  crew  on  a 
Dutch  vessel  refused  to  make  a  voyage 
from  England  to  France  because  of 
the  German  threat,  during  the  late 
World  War,  to  sink  neutral  vessels  in 
the  North  sea,  and  it  was  imi^ossible 
to  obtain  another  crew  to  take  their 
place.  The  charter  party  provided 
that  the  owners  of  the  vessels  would 
not  be  liable  for  any  delay  in  the  com- 
mencement or  prosecution  of  the  voy- 
age "due  to  a  strike  or  lockout  of  sea- 
men or  other  persons  necessary  for 
the  steamer's  performance  of  this- 
charter,"  or  due  to  a  "strike,  lockout. 
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or  disputes  involving  or  preventing 
the  engagement  of  the  crew  or  part 
of  the  crew  or  any  ottier  person  whatr 
soever  necessary  for  the  movement  or 
navigation  of  vessel."  The  court  said 
it  was  true  that  in  older  cases  the  def- 
inition which  had  been  given  by  courts 
as  to  what  constituted  a  strike  turned 
chiefly  on  the  question  of  wages,  but 
that  "a  strike  does  not  depend  merely 
upon  the  question  of  wages.  At  the 
same  time,  I  do  not  think  it  woold  be 
possible  to  say  that  abstention  of  a 
workman,  from  mere  fear,  to  do  a  par- 
ticular thing  or  perform  a  particular 
contract,  would  necessarily  constitute 
a  strike,  I  think  the  true  definition 
of  the  word  'strike,'  which  I  do  not 
say  is  exhaustive,  is  a  general,  con- 
certed refusal  by  workmen  to  work, 
in  consequence  of  an  alleged  griev- 
ance. Was  there  a  general,  concerted 
refusal  by  workmen  to  work  in  conse- 
quence of  an  alleged  grievance?  I 
think  in  this  case  there  was." 
I  And  where  the  workws  in  a  colliery 
gave  notice  that  th^  would'  work  on 
Good  Friday  and  on  the  following  day, 
but  that  they  would  take  Easter  Mon- 
day and  the  following  Tuesday  and 
Wednesday  as  holidays,  the  colliery 
owners  having  no  voice  in  the  matter, 
it  was  held  in  Allison  &  Go.  v.  Rich- 
ards (1904)  20  Times  L.  R.  .(Eng.) 
684,  that  the  owners  were  relieved 
from  damages  for  dt.ay  for  failure  to 
load  on  Wednesday  a  vessel  which  was 
ready  for  a  cargo  of  coal  on  the  morn- 
ing of  that  day,  the  case,  however,  ap- 
parently being  regarded  as  within  the 
provision  excusing  delay  for  "any 
cause  beyond  the  control  of  the  char- 
terers," instead  of  strictly  within  the 
term  "strikes.'*  The  charter  party  pro- 
vided for  loading  the  vessel  in  a  cer- 
tain number  of  hours,  excluding  Sun- 
days and  certain  other  days,  not  here 
material,  and  provided  for  exclusion 
in  the  computation  of  time  of  that  lost 
through  "strikes,  lockouts,  or  any  dis- 
pute between  masters  and  men  occa- 
sioning a  stoppage"  of  workmen,  or 
by  reason  of  accidents  to  mines,  etc., 
or  by  floods,  frosts,  fogs,  storms,  "or 
any  cause  beyond  the  control  of  the 
charterers;"  it  also  provided  that  un- 
ices the  steamer  was  already  on  de- 


murrage, time  was  not  to  count  in  case 
of  "strikes,  lockouts,  civil  commotions, 
or  any  other  causes  or  accidents  be- 
yond the  control  of  the  consignees 
which  prevent  or  delay  the  discharg- 
ing." 

It  was  held  that  there  was  a  "gen- 
eral strike"  within  the  meaning  of  the 
charter  party,  which  provided  for  the 
loading  of  a  vessel  with  wood  for 
transportation  to  London,  nnd  which 
required  the  discharge  of  the  vessel  at 
a  certain  rate,  with  an  exception  in 
case  of  a  general  strike  of  stevedores, 
lightermen,  or  dock  laborers  that 
might  prevent  the  discharge  of  the 
cargo,  where  the  evidence  showed 
that,  at  the  port  of  liOndon,  there  was 
at  the  time  a  strike  of  all  the  lighter- 
men who  were  engaged  in  this  par- 
ticular class  of  lightering,  namely, 
timber  lightering,  and  that  the  union 
would  not  allow  other  men  to  take 
their  places,  which  strike  prevented 
the  discharge  of  the  cargo,  although 
there  was  not  a  strike  of  all  lighter- 
men, as,  for  example,  coal  lightermen. 
Aktieselskabet  Shakespeare  v,  Ekman 
&  Co.  (1902)  18  Times  L.  R.  (Eng.) 
606.  It  was  said  that  a  strike  mas  a 
general  /strike  if  it  was  not  what 
should  be  called  a  particular  strike; 
that  is,  a  strike  either  by  an  individ- 
ual workman  or  by  a  particular  body 
of  workmen  working  for  a  particular 
master;  that  if  there  was  a  strike 
against  all  the  masters,  an4  if  that 
strike  was.  participated  in  by  tiie  woA- 
men  irrespective  of  the  masters  for 
whom  they  were  working,  it  amounted 
to  a  general  strike;  that  the  word 
"general"  was  not  used  In  opposition 
to  the  word  "partial,'*  and  that  it  could 
not  be  said  there  was  not  a  general 
strike  merely  because  som^  as  distin- 
guished from  all,  of  the  men,  were  on 
strike. 

The  phrase  "subject  to  strikes'*  in  a 
contract  to  supply  coal  was  held  in 
Hesser-Milton-Renahan  Coal  Co.  v.  La 
Crosse  Fuel  Co.  (1902)  114  Wis.  654, 
90  N.  W.  1094,  explainable  by  parol 
evidence,  under  the  rule  that  If  words 
or  phrases  used  in  the  written  con- 
tract are  technical,  or  by  general 
usage  have  a  definite  and  peculiar 
meaning  in  a  certain  trade,  extrinsic 
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evidence  may  be  received  to  show  the 
meaning  so  acquiced.  And  it  was  held 
prejudicial  error  to  refuse  to  admit 
parol  evidence  to  explain  such  mean' 
ing,  offered  by  the  coal  company  to  ex- 
cuse a  failure  to  furnish  coal,  where 
the  defense  was  a  strike  in  its  own 
mines.  It  was  said :  "The  woi^ds  'sub- 
ject to  strikes'  cannot  be  said  to  be 
entirely  definite  in  their  meaning. 
There  may  be  a  general  strike  in  all 
the  mines  in  the  country,  or  there  may 
be  a  strike  confined  to  the  plaintiff's 
mines  alone,  or  to  tiie  mines  in  a  cex- 
tain  district  alone ;  or  there  may  be  a 
strike  upon  the  railroad  lines,  inter- 
rupting all  traffic.  Any  of  the  strikes 
supposed  might  seriously  interfere 
with  the  carrying  out  of  the  contoact 
to  deliver  coal.  It  is  evident  tiiat»  if 
the  words  here  used  were  intended  to 
refer  to  a  general  strike  in  all  the  coal 
mines  of  the  country  or  in  all  the  coal 
mines  of  the  New  River  district,  the 
plaintiff  showed  nothing  in  the  way  of 
a  defend  to  the  counterclaim;  but  if 
th^  vfords.  by  general  usage  and  cus- 
tom among  coal  dealers,  meant  a 
strike  in  Hesaer  &  Milton's  own  mines 
alone,  tiien  the  undisputed  fact  that 
there  was  a  stoike  in  their  mines  for 
nearly  a  month  in  March  and  April, 
1900,  ^ould  operate  as  a  defense  to 
the  counterclaim  so  far  as  it  is  based 
upon  any  default  occurring  during 
that  time.  The  appellant  called  wit* 
ness^B.who  were  experienced  in  the 
coal  trade^  and  attempted  to  show  by 
them  the  cons^ction  which  tiie 
wprds  'subject  to  strikes'  have  ac- 
quired by  general  usage  and  custom  in 
the  coal  trade,  and  the  evidence  was 
excluded.  The  purpose  of  the  evidence 
so  offered  was  evidently  to  show  that 
tiie  clause  was  satisfied  by  the  happen- 
ing of  a  strike  in  the  mines  of  Hesser 
jft  Milton.  We  thinly  under  the  prin- 
ciples before  stated,  that  this  ruling 
was  erroneous." 

In  Consolidated  Coal  Co.  v.  Jones 
&  A.  Co.  (1908)  232  UL  S26,  88  N.  E. 
S51,  the  court  said  that  the  provision 
in  a  contract  for  the  delivery  of  a  cer- 
tain amount  of  coal  daily,  relieving 
the  coal  company  from  llabili^  for 
failure  to  furnish  coal  when  prevented 
by  a  strike,  referred  to  such  strikes 


as  might  be  thp  proximate  cause  of 
preventing  the  coal  company  from 
handling  the  product  of  its  mine,  and 
not  such  as  indirectly  and  remotely, 
acting  in  conjunction  with  other  and 
independent  efficient  causes,  might  af- 
fect the  business  of  the  company,  and 
cause  the  handling  of  its  products  to 
be  attended  with  inconvenience  and 
difficulty.  And  it  Was  held  that  a 
strike  existing  among  anthracite  coal 
miners  in  another  part  of  the  country, 
which  caused  a  serious  shortage  of 
cars,  was  not  within  the  exception  in 
the  contract. 

The  term  "strike"  in  a  contract  by 
a  coal  company  for  the  delivery  of 
coal,  subject  to  the  condition  that  it 
should  not  be  responsible  for  damages 
from  delay  on  account  of  strikes  or 
causes  beyond  its  control,  was  con- 
strued in  Davis  v.  Columbia  Coal  Mln. 
Co.  (1898)  170  BlasB.  891,  49  N.  E.  629, 
as  not  limited  merely  to  strikes  in  the 
company's  own  mines,  but  as  includ- 
ing any  strike  having  a  legitimate  ten- 
dency to  prevent  the  execution  of  the 
contract,  if  the  company  was  in  the 
exercise  of  due  care  and  diligence. 

And  in  Milliken  v.  Keppler  (1896) 
4  App.  Div.  42.  38  N.  Y.  Supp.  788,  it 
was  held  that  the'  words  in  a  building 
contract,  "contingent  upon  strikes  and 
boycotts,"  did  not  refer  merely  to 
strikes  occurring  in  the  shops  of  the 
contractor,  but  should  be  construed  aa 
including  other  strikes  which  had  a 
legitimate  tendency  to  retard  the  con- 
tactor even  though  he  exereieed  due 
care  and  diligence. 

In  The  Toronto  <1908)  168  Fed.  S86, 
affirmed  in  (1909)  98  G.  C.  A.  386,  174 
Fed.  6S2,  an  attempt  was  unsuccess- 
fully made  to  distinguish  between  a 
"strike"  within  the  meaning  of  a  pro- 
vision in  a  bill  of  lading  excusing  a 
vessel  from  responsibility  for  strikes 
and  stoppage  of  labor,  and  mere  labor 
troubles,  which,  it  was  claimed,  could 
have  been  avoided  by  some  increase  of 
pay  to  the  employees.  In  this  case  it 
was  held  that  the  evidence  showed  a 
genenU  strike  of  stevedores,  extending 
for  over  a  month,  and  relieving  the 
carrier  from  liability,  even  thoash.  by 
granting  the  demand  for  increase  in 
wages,  the  cargo  could  have  been  unr 
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loaded  and  the  damage  prevented.  It 
waa  said  In  the  affiirming  opinion  that 
while  the  exception  in  the  bill  of  lad- 
ing as  to  strikes  would,  no  doubt,  not 
cover  a  strike  or  stoppage  of  labor 
caused  by  or  promoted  by  the  carrier, 
the  court  did  not  have  a  right  to  apply 
or  refuse  to  apply  it,  according  as  it 
found  the  demands  of  the  strikers  rea- 
sonable or  unreasonable. 

The  last  case  involves  a  question  be- 
yond the  scope  of  the  note,  which  has 
arisen  sometimes  in  actions  against 
carriers  even  in  the  absence  of  a 
"strike  clause,'*  as  to  the  duty  of  the 
employer  to  comply  with  the  demands 
of  the  employees,  and  thus  prevent  the 
strike.  The  question  is  closely  associ- 
ated with  that  considered  in  the  pres- 
ent note  as  to  what  amounts  to  a 
strike,  b^ecause  it  may  be  contended 
that  if  the  employer,  by  reduction  of 
wages  or  by  unreasonable  require- 
ments, causes  the  employees  to  quit 
work,  there  has  not  been  a  strike  with- 
in the  meaning  of  the  contract  And 
the  question  may  arise  whether  the 
contract  exception  refers  only  to 
strikes  which  are  not  produced  by 
acts  done  in  bad  faith  by  the  em- 
ployer. Attention  is  called  to  several 
cases  on  these  questions  which  have 
treated  the  matter  from  the  point  of 
view  indicated. 

In  Delaware.  L.  &  W.  R.  Co.  v. 
Bowns  (1874)  68  N.  Y.  573,  it  was 
held  that  a  provision  in  the  contract 
relieving  a  vendor  of  coal  from  de- 
livery on  account  of  failure  due  to 
strikes  in  the  mines  applied  in  case  of 
a  strike  caused  by  reduction  of  wages 
by  the  company,  provided  it  acted  in 
good  faith.  It  was  said:  "The  strike, 
in  the  language  of  the  referee,  was  im- 
mediately preceded  and  proximately 
caused  by  a  reduction  of  the  wages  of 
the  employees,  and  the  contention  of 
the  defendants  is  that,  as  the  strike 
resulted  from  the  voluntary  act  of  the 
plaintiffs,  and  would  not  have  oc- 
curred but  for  that  act,  the  plaintiff 
cannot  claim  or  have  the  benefit  of 
the  exemption  from  liability  for  that 
cause.  The  claim  is,  that  the  corpora- 
tion expressly  engaged  to  make  every 
effort  to  fulfil  the  contract,  and  that 
this,  was  an  inhibition  against  doing 


any  act  which  might  induce  a  strike, 
and  that  the  case  is  within  the  maxim 
that  no  one  shall  take  advantage  of 
his  own  wrong,  and  this  view  was 
adopted  by  the  court  below.  The 
maxim  referred  to  is  well  establi^ed 
and  fully  recognized  in  courts  of  law 
and  equily,  and  its  reasonableaesR 
cannot  be  questioned.  As  one  of  its 
results,  if  a  party  is  disabled  by  his 
own  default  from  performing  his  con- 
tract, it  is  not  competent  for  him  to 
allege  the  circumstances  by  which  he 
was  prevented  as  an  excuse  for  the 
omission.  .  .  .  But  parties  may 
agree  in  advance  under  what  cireun- 
stances  and  upon  what  contingency 
the  contract  shall  terminate,  or  either 
party  be  absolved  from  its  obligations, 
and  if  the  circumstances  occur  or  the 
contingency  happen,  even  by  the 
voluntary  act  of  the  party  claiming 
the  benefit  of  the  stipulation,  it  will 
be  available  to  him  in  the  absence  of 
any  fraud  er  mala  fides.  .  .  .  There 
can  be  no  doubt  that  if  a  strike  had 
been  brought  about  by  the  act  of  the 
plaintiff,  with  a  view  to  relieve  itself 
from  the  obligations  of  the  contract, 
and  in  fraud  of  the  rights  of  the  de- 
fendants, the  circumstance  would  not 
have  availed  as  an  excuse  for  a  failure 
to  perform.  The  case  would  have 
been  within  the  maxim  that  no  nun 
shall  take  advantage  of  his  own  wrong, 
and  the  plaintiff  would  have  been  held 
to  have  become  disqualified  for  the 
performance  of  the  contract  by  its 
own  unlawful  or  wrongful  act  Bat 
the  plaintiff  did  not,  by  entering  into 
the  engagement  with  the  defendants, 
subject  to  the  limitations  and  restrict- 
ed terms  of  the  contract,  snrroiderthe 
right  to  conduct  and  manage  its  af- 
fairs, and  especially  its  mining  and 
coal-producing  operations,  upon  the 
same  general  principles  by  which  it 
would  be  governed  had  the  contract 
not  been  made.  It  was  still  at  liberty, 
irrespective  of  its  effect  upon  the  ac- 
tion of  the  operatives  in  its  empk>y. 
to  adopt  and  abide  by  such  prudential 
rules  and  regulations  in  the  conduct 
of  its  business  as  had  been  and  were 
usual,  and  such  as  were  reasonable 
and  proper  in  themselves,  and  as  were 
adopted  by  others  carrying  on  a  like 
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businesa.  So  long  as  such  measures 
only  were  adopted,  in  good  faith,  sole- 
ly with  a  view  to  the  general  business 
of  the  pl^ntiff  and  the  reasonable 
necessities  of  the  business,  the  de- 
fendants had  no  legal  cause  for  com- 
plaint,  although  a  strike  ensued  and 
they  lost  the  benefits  of  their  con- 
tract" 

The  above  conclusion  was  reached 
notwithstanding  the  contract  provided 
that  t^e  coal  company  would  make 
"every  effort  ...  for  Hke  fulfil- 
ment of  its  contract  for  the  delivery 
of  coal."  Ibid. 

And  in  Hawkhurst  S.  S.  Co.  v.  Key- 
ser  (1897)  84  Fed.  698,  affirmed  with- 
out opinion  in  (1898)  31  G.  C.  A.  347. 
59  U.  S.  App.  211,  87  Fed.  1005,  it  was 
held  that  an  exception  in  case  of 
strikes,  vith*  respect  to  the  obligation 
to  pay  demurrage  for  delay  in  loading 
a  vessel,  included  a  strike  induced  by 
the  employer  in  imposing  just  and  rea- 
sonable terms  on  the  employees  in  the 
performance  of  their  duties.  In  this 
case  the  employers  had  abolished  cer- 
tain customs  of  the  employees,  and 
the  court  said:  **lt  the  customs  in 
controversy  are  unreasonable,  the  de- 
mands of  the  merchants  at  that  time 
for  their  abandonment  would,  in  my 
opinion,  be  ^actly  analogous  to  a  de- 
mand  on  the  part  of  the  baymen  or 
stowers  of  timber  that  the  said  cus- 
toms, supposing  the  same  had  not 
theretofore  existed,  should  be  ob- 
served in  the  future,  and  the  mer- 
chants, deeming  tiiem  unreasonable, 
refused  to  comply  with  said  demands. 
A  strike,  occurring  under  these  cir- 
cumstances, being  a  refusal  of  a  com- 
bination of  all  available  worlanen  to 
work  upon  terms  which  must  be 
viewed  by  this  court  as  reasonable, 
seems  to  fall  within  the  meaning  of 
the  strike  clause  or  exception  as  clear- 
ly as  where  it  results  from  a  demand 
of  an  advance  of  wages."  In  this  con- 
nection, attention  is  culled  to  Wood  v. 
Keyser  (1897)  84  Fed.  688,  affirmed  in 
(1898)  31  C.  C.  A.  358,  59  U.  S.  App. 
202,  87  Fed.  1007,  which  involved  the 
same  strike  as  that  in  the  above  case, 
and  which  discusses  the  question  of 
the  charterer's  duty  to  secure  other 
workmen,  but  holds  that  the  workers' 
11  A.L.R.— 64. 


demand  was,  under  the  particular  cir- 
cumstances, unreasonable,  and  one 
which  the  charterers  were  not  obliged 
to  comply  with  in  carrying  out  the 
spirit  and  Intention  of  the  parties  to  . 
the  contract. 

Although  the  meaning  of  the  term 
"strike"  was  not  involved,  attention  is 
called  to  Miller  v.  Norcross  (1904)  92 
App.  Div.  362, 87  N.  Y.  Supp.  66,  where 
the  question  was  whether  a  subcon- 
tractor could  excuse  a  delay  in  com- 
pletion of  the  work  which  he  agreed 
to  carry  forward  as  rapidly  as  per- 
mitted by  the  progress  of  the  build- 
ing, provided  he  was  not  obstructed  or 
delayed  "by  the  abandonment  of  the 
work  by  employees  through  no  fault 
of  his,"  in  which  case  an  extension  of 
time  should  be  granted.  It  was  held 
that  a  refusal  of  the  men  longer  to 
work  for  the  subcontractor  was  not 
"through  no  default  of  his,"  where  it 
appeared  that  it  was  due  to  nnjust- 
iAable  language  which  he  used  to  a 
walking  delegate  of  the  employees. 

And  although  not  on  facts  within 
the  scope  of  the  note,  the  court  con- 
sidering whether  an  injunction  against 
a  "strike"  was  sufficiently  specific,  at- 
tention is  called  to  Arthur  v.  Oakes 
(1894)  26  LJLA.  414,  4  Inters.  Com. 
Rep.  744, 11  C.  C.  A.  209,  24  U.  S.  App. 
239.  63  Fed.  310,  9  Am.  Crim.  Rep. 
169,  where  the  court  said:  "In  our 
judgment  the  injunction  was  not  suf- 
ficiently specific  in  respect  to  strikes. 
We  are  not  prepared,  in  the  absence 
of  evidence,  .to  hold  as  matter  of  law 
that  a  combination  among  employees 
having  for  its  object  their  orderly 
withdrawal  in  large  numbers  or  in  a 
body  from  the  service  of  their  em- 
ployers, on  account  simply  of  a  reduc- 
tion in  their  wages,  is  not  a  strike 
within  the  meaning  of  that  word  as 
commonly  used.  Such  a  withdrawal, 
although  amounting  to  a  strike,  is  not, 
as  we  have  already  said,  either  illegal 
or  criminal." 

In  the  recent  case  of  Cuyamel  Fruit 
Co.  V.  Johnson  Iron  Works  (1920)  — 
C.  C.  A.  — ,  262  Fed.  387,  the  question 
presented  was  whether,  a  strike  hav- 
ing occurred  that  delayed  completion 
of  the  contract  for  a  period  of  time. 
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a  ahowinsr  of  bad  faith  on  the  part  of 
Uie  employer  was  necessary  in  order 
to  prevent  him  from  availing  himself 
of  a  strike  clause  in  the  contract,  in 
case  he  precipitated  it  by  putting  into 
effect  a  new  wage  scale,  without  giv- 
ing the  notice  required  in  the  contract 
between  him  and  his  employees.  The. 


view  was  taken  that  a  showing  of  bad 
faith  on  the  part  of  the  employer  is 
required  to  prevent  him  from  availing 
himself  of  a  strike  clause  in  a  con- 
tract, on  the  ground  that  he  precipi- 
tated the  strike  by  his  own  conduct  in 
such  mattery;  aa  l^e  reduction  ef 
wages.  E.  H. 


W.  L.  HOFF,  Respt, 

V. 

PUBE  OIL  COMPANY  et  al.,  Appts. 

Jflnneaota  Su]»wm«  Court  ^Vovemiber  19, 

(—  Minn.  — ,  179  N.  W.  891.) 

Libel  —  pririlese  —  character  of  employee. 

In  an  action  to  recover  damages  for  an  alle^d  libel,  held,  that  a  com- 
munication in  the  form  of  questions  and  answers  concerning  the  standinsr 
of  a  former  employee,  to  a  party  who  by  his  authority  requested  it,  is 
privileged,  and  is  not  a  publication  of  any  libel  contained  therein  for 
which  the  law  aifords  a  remedy,  in  the  absence  of  proof  of  express  malice. 

[See  note  on  this  question  beginning  on  page  1014.] 

Headnote  by  Quinn,  J. 

(Hallam  and  Dibell.  JJ..  dissent) 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Hen- 
nepin Coun^  (Steele,  J.)  in  favor  of  plaintiff,  and  from  an  order  denyins 
a  motion  for  judgment  notwithstanding  the  verdict,  or  for  a  new  trial, 
in  an  action  brought  to  recover  damages  for  an  alleged  libel.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Fowler,  Schmitt^  Carlson,  &    the  letter,  within  the  meaning  of  the 


Furber,  for  appellants: 

The  letter  and  its  publication,  at  the 
plaintiff's  solicitation,  were  privileged, 
and  are  not  actionable  if  made  in  good 
faith,  without  malice  in  fact,  or  with 
reasonable  ground  to  believe  that  the 
statements  therein  made  were  true. 

Froslee  v.  Lund's  State  Bank,  131 
Minn.  435,  155  N.  W.  619;  Hehner  v. 
Great  Northern  R.  Co.  78  Minn.  289, 
79  Am.  St.  Rep.  387,  80  N.  W.  1128; 
Trebby  v.  Transcript  Pub.  Co.  74  Minn. 
84,  73  Am.  St.  Rep.  330,  76  N.  W,  961; 
Christopher  v.  Akin,  46  L.R.A.(N.S.) 
104,  and  note,  214  Mass.  832,  101  N.  E. 
971. 

By  answering  the  inquiries  of  the 
Guarantee  Company,  at  the  request  of 
the  plaintiff,  and  mailing  the  vnswer 
back,  the  defendants  did  not  "publish** 


law  of  libel. 

Kansas  City,  M.  &  B.  R.  Co.  v.  De- 
laney,  102  Tenn.  289,  45  L.R.A.  600, 
52  S.  W.  151. 

The  letter  in  question  contains  no 
words  or  language  that  can  be  con- 
strued to  be  libelous  per  se. 

Sweaas  y.  Evenson,  110  Minn.  304, 
125  N.  W.  272. 
The  verdict  was  excessive. 
Roemer  v.  Jacob  Schmidt  Brewinir 
Co.  132  Minn.  899,  L.RJ1.1916E,  771, 
157  N,  W.  640. 

Messrs.  Robert  H.  Works  and  Har- 
old W.  Cox,  for  respondent: 

If  the  statement  is  In  fiict  fala^  and 
knowledge  of  the  falsily  is  brought 
home  to  the  person  niakUig  %  tiie  oc- 
casion loses  its  privilege. 
Virtue  v.  Creamery  Package  Mfg. 
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Co.  123  Minn.  17,  L.RJV.19ieB,  1179, 
142  N.  W,  930,  1136. 

There  is  evidence  from  which  the 
ary  would  have  been  justified  in  find- 
ng  that  plaintiff  lost  his  emploTinent 
with  the  Pittsburgh  Goal  Company 
through  his  inability  to  get  a  bond 
from  the  Guarantee  Company,  and  was 
unable  to  get  it  because  of  the  libelous 
publication  made  by  defendant. 

Froslee  v.  Lund's  State  Bank,  181 
Minn.  435,  155  N.  W.  619. 
The  verdict  was  not  excessive. 
Rasten  v.  Calderwood.  146  Minn. 
498,  176  N.  W.  1007. 

Quinn,  J.,  delivered  the  opinion  of 
the  court: 

Action  to  recover  damages  for  an 
alleged  libel  contained  in  a  com- 
munication concerning  plaintiff,  a 
former  employee  of  the  defendant, 
to  the  Guarantee  Company  of  North 
America.  Plaintiff  had  a  verdict, 
and  from  an  order  denying  their  mo- 
tion for  judgment  notwithstanding 
the  verdict,  or  for  a  new  trial,  de- 
fendants appealed. 

The  defendanj;  company  was  en- 
gaged in  the  sale  and  distribution  of 
gasolene  and  oils  throughout  the  city 
of  Minneapolis.  On  June  18,  1915, 
the  plamtin,  then  in  defendant's  em- 
ploy, took  charge  of  one  of  its  filling 
stations,  and  continued  to  manage 
the  same  until  April  21,  1916.  The 
defendant  delivered  gasolene  at  its 
various  iUling  stations  by  means  of 
trucks  equipped  with  tanks  mounted 
thereon,  divided  into  compartments 
holding  a  specified  number  of  gal- 
Ions  each.  These  compartments 
were  provided  with  pipe  connections, 
80  that  gasolene  could  be  trans- 
mitted without  waste  to  under- 
ground tanks  at  the  filling  stations. 
They  were  filled  with  gasolene, 
which  was  transferred  into  the  un- 
derground tanks  at  the  stations  as 
needed.  In  this  way  the  gasolene 
was  measured  out  to  the  stations,  the 
man  in  charge  receipting  therefor. 

The  rules  of  the  company  and  the 
contract  of  employment  required  the 
person  in  charge  to  see  that  his  sta- 
tion received  the  full  amount  of 
gasolene  receipted  for.  He  was  then 
champed  with  the  gasolene  in  accord- 
ance with  such  receipts,  and  re- 
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quired  thereafter  to  account  for  the 
same.  It  was  also  his  duty  to  keep 
an  account  of  all  business  done,  and 
report  tiie  same  daily  to  the  com- 
pany. The  company  took  an  inven- 
tory of  all  the  gasolene  on  hand  on  a 
certain  day  of  each  week.  In  case  of 
a  shortage,  the  amount  thereof  was 
deducted  the  following  week  from 
'the  employee's  wages.  During  the 
time  plaintiff  was  in  charge  of  such 
station,  there  appeared  a  shortage  in 
each  of  twenty-seven  weeks,  ranging 
from  23  cents  to  over  f20  a  week, 
amounting  in  the  aggregate  to 
1205.48. 

Subsequent  to  his  quitting  the  de- 
fendant, plaintiff  entered  the  employ 
of  the  Pittsburgh  Coal  Company. 
He  was  intrusted  with  the  handling 
of  money  belonging  to  his  employer,' 
and  required  to  furnish  a  surety 
bond  in  the  sum  of  $1,000.  Accord- 
ingly he  made  ai^cation  to  the 
Guarantee  Company  of  NorU) 
America  for  such  a  bond,  and  in  his 
application  referred  that  company  to 
the  defendant  Pure  Oil  Company  for 
a  recommendation.  Thereupon  the 
Guarantee  Company  made  written 
.  inquiry  of  the  defendant,  and  re- 
ceived a  reply  thereto  upon  the  same 
sheet  of  paper,  which  constitutes  the 
alleged  libdous  article  referred  to  in 
the  pleadings  herein,  and  which  is  as 
follows : 

Confidential  Inquiry.  No.  — . 

The  Guarantee  Company  of  North 
America, 

Founded  by  Edward  Bawlings  in 
1872, 
Montreal. 
Pittsburg,  Pa.,  Aug.  29,  1918. 
To  the  Pure  Oil  Co. 

Minneapolis,  Minnesota. 
Dear  Sir:— 

Mr.  William  L.  Hoflf,  of  Robbins- 
dale,  Minnesota,  aged  twenty-seven, 
is  an  applicant  to  this  company  for 
a  bond  of  suretyship  in  the  sum  of 
$1,000  to  guarantee  his  honesty  as 
foreman  and  weighmaster,  yard  Xo. 
2,  at  Minneapolis,  Minnesota,  to 
Pittsburgh  Coal  Company  of  Wis- 
consin. 

He  states  he  was  employed  by  or 
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under  Messrs.  J.  Hancock  and  £. 
E.  Grant  as  selling  at  Minneapolis^ 
Minnesota,  from  February,  1916,  to 
May,  1917. 

Your  replies  by  return  mail  in  the 
inclosed  stamped  eitvelop,  to  the  fol- 
lowing questions,  will  be  appre- 
ciated, received  in  confidence,  and 
not  involve  you  in  any  way.  The, 
courtesy  of  your  immediate  atten- 
tion is  respectfully  solicited. 
Yours  truly, 
Henry  E.  Rawlings, 

President  and  Mianaging  Director. 

la  he  related  to  you?  No. 

How  long  have  you  known  him? 
From  four  yedrs,  1914  to  1918. 

By  whom  and  where  was  he  previ- 
ously employed?  Janjiey,  Semple, 
Hill,  &  Company. 

How  long  was  he  with  you  ?  From 
1914  to  1917. 

In  what  capacity?  Filling  station 
man. 

Had  he  custody  of  money  or 
valuables?  Yes. 

Wer^  his  duties  performed  satis- 
factorily? No. 

If  not,  what  cause  had  you  for 
complaint?  Shortage. 

Were  his  accounts,  if  any,  always 
properly  kept  and  in  a  satisfactory 
condition  when  he  left?  No. 

Why  did  he  leave?  He  could  not 
keep  his  accounts  straight. 

Was  he  sober?   While  at  work, 
yes.   And  moral?   . 

Do  you  consider  him  trustworthy 
and  a  proper  person  to  bond  in  the 
position  named?  I  do  not. 
Signature :   John  .Hancock, 

Vice  Pres. 

Date,  Aug.  30th.  Address  and  oc- 
cupation :  Pure  Oil  Company. 

It  is  alleged  in  the  complaint,  and 
admitted  in  the  answer,  that  plain- 
tiff applied  to  the  Guarantee  Com- 
pany of  North  America  for  a  surety 
bond,  and  in  his  application  therefor 
referred  that  company  to  the  defend- 
ant company  for  reference  as  to  his 
fitness  for  the  position  wi  th  the 
Pittsburgh  Coal  Company,  and  that 
in  response  to  the  inquiry  made  in 
pursuance  thereof  the  defendant 
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wrote  and  mailed  to  the  Guarantee 
Company  the  answers  to  the  ques- 
tions contained  in  the  article  com- 
plained of.  It  is  also  alleged  in  the 
complaint  that  the  answers  con- 
tained in  such  article  so  made  by  the 
defendants  were  false  and  malicious. 
No  special  damages  are  pleaded. 
The  answer  pleads  justification  and 
privilege. 

It  is  contended  by  appellants  that 
the  evidence  conclusively  shows  the 
answers  to  the  question  in  the  com* 
munication  complained  of  to  be  true, 
andr  in  so  far  as  they  constitute  con- 
clusions, justified  by  the  facts.  Does 
the  proof  so  show?  If  it  does,  then 
the-defendants  were  entitled  to  a  di- 
rected verdict,  as  requested  at  the 
close  of  the  testimony.  It  is  well 
settled  that  proof  of  the  truth  of  an 
alleged  libel  is  a  complete  defense  in 
a  suit  for  damages,  where  no  special 
damages  are  pleaded.  Thompson  v. 
Pioneer-Press  Co.  37  Minn.  285,  33 
N.  W.  856.  See  notes  in  21  L.R.A. 
504  ;  50  L.R.A.(N.S.)  1040;  and  31 
L.RA.(N.S.)  133;  25  Cyc.  413.  and 
cases  cited. 

It  is  conceded  that  the  plaintiff 
understood  and  agreed,  when  he 
took  the  management  of  defendant's 
filling  station,  that  he  would  be  held 
responsible  for  all  goods;  including 
gasolene,  delivered  at  his  station, 
that  it  was  his  duty  to  see  that  he 
received  the  full  amount  of  gasolene 
receipted  for,  and  that  in  case  there 
was  a  shortage  the  amount  thereof 
would  be  deducted  from  his  wages. 
It  is  undisputed  that  the  defendant's 
records  of  account  with  the  plain- 
tiff during  the  time  he  was  in  charge 
of  the  filling  station  were  made  up 
from  the  plaintiff*8  own  receipts, 
written  daily  reports,  and  inven- 
tories taken  under  his  supervision. 

By  the  communication  in  question 
defendants  informed  the  Guarantee 
Company  that  plaintiff's  duties 
were  not  performed  satisfactorily  on 
account  of  shortage,  that  his  ac- 
counts were  not  properly  kept  and  in 
a  satisfactory  condition  when  he 
left,  that  he  left  because  he  could 
not  keep  his  accounts  straight,  and 
that  th^  did  not  consider  him  trust- 
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worthy  and  a  proper  person  to  bond 
in  the  position  named. 

The  plaintiiF  testified  in  eflfect  that 
he  was  held  for  whatever  shortages 
there  were,  that  they  had  shortages 
practically  all  winter,  that  the  short- 
ages were  taken  out  of  his  wages 
each  week,  and  that  he  received  a 
statement  o£  his  accounts  at  the 
time,  80  he  could  see  the  amount  of 
his  wagee  and  the  amount  of  short- 
age, and  that  he  would  get  a  check 
for  the  difference.  He  also  testified 
that  he  quit  the  employ  of  the  de- 
fendant on  account  of  such  short- 
ages, because  the  last  week  he  re- 
ceived no  check  at  all.  The  defend- 
ant's records,  including  reports 
made  by  the  plaintiff,  were  put  in 
evidence.  A  summary  made,  up 
from  the  saine  showed  that  plain- 
tifTs  account  for  the  time  he  had 
charge  of  the  station,  a  period  of 
forty-five  weeks,  was  short  in  each 
of  twenty-seven  weeks.  The  show-, 
ing  as  to  shortage  stands  unchal- 
lenged, except  that  it  appears  that  a 
certain  delivery  tank  was  used  dur- 
ing the  last  three  weeHs  of  plain- 
tifTs  service  that  held  11  gallons  less 
than  it  was  labeled,  and  to  this  ex- 
tent the  shortage  account  for  that 
time  was  not  correct;  but  this  dis- 
crepancy could  affect  the  shortage 
only  during  the  last  three  weeks. 

We  thi^  the  admitted  circum- 
stances, taken  into  consideration 
with  the  plaintiiTs  own  testimony, 
conclusively  established  that  l^ere 
was  an  habitual  shortage  in  plain- 
tiff's accounts  while  he  was  in 
charge  of  the  filling  station.  The 
amount  thereof  was  regularly  de- 
ducted from  his  weekly  wages,  and 
no  protest  appears  to  have  been 
made  by  him.  From  an  examination 
of  the  entire  record  we  are  of  the 
opinion  that  the  proof  establishes 
the  truth  of  the  answers  contained  in 
the  communication,  and  justifies  the 
answer  to  the  last  question  therein. 
A  communication  in  the  form  of 
questions  and  answers  concerning 
the  standing  of  a  former  employee, 

w*.^-pr..iie««  to  a  party  who  by 
-cbmneter  «c  his  authonty  re- 
..piore*.  quested  it.  in  the  ab- 
sence of  express  malice,  is  privi- 


leged, and  is  hot  a  publication  of  any 
libel  contained  therein  for  which  the 
law  affords  a  remedy.  Kansas  City, 
M.  &  B.  R.  Co.  V.  Delaney,  102  Tenn. 
289,  45  L.R.A.  600,  52  S.  W.  151;  26 
Cyc.  392;  Billings  v.  Fairbanks,  136 
Mass.  177;  Beeler  v.  Jackson,  64  Md. 
589,  2  Atl.  916;  Hebner  v.  Great 
Northern  R.  Co.  78  Minn.  289,  79 
Am.  St.  Rep.  387,  80  N.  W.  1128. 
The  inquiry  and  the  reply  thereto 
were  in  the  nature  of  a  confidential 
communication.  They  were  so 
labeled  and  treated,  so  far  as  ap- 
pears from  the  record.  They  were 
issued  at  the  special  instance  of  the 
plaintiff.  The  only  publicity  given 
the  answers  contained  therein  was 
in  making  them  known  to  the  Guar- 
antee Company.  The  record  pre- 
sents no  evidence  sufficient  to  jus- 
tify a  finding  of  express  malice.  It 
follows  that  the  defendants  were  en- 
titled to  a  directed  verdict. 
Reversed. 

Hallam,  J.,  dissenting: 

It  was  conceded  that  -p&rt  of  plain- 
tiff's alleged  ■  shortage  was  not  a 
shortage  at  all,  but  that  the  appar- 
ent shortage  was  the  result  of  use 
of  a  tank  not  properly  gauged.  It 
is  conceded  that  shortages  were  so 
common  as  to  be  almost  habitual,  on 
the  part  of  other  filling-station  em- 
ployees, and  yet  no  charge  of  dis- 
honesty. No  claim  is  made  that 
plaintiff  ever  misappropriated 
funds.  It  seems  to  me  the  jury 
might  find  from  these  facts  l^t  the 
apparent  shortages  were  not  real. 

The  occasion  was  not  privileged, 
as  the  syllabus  and  part  of  the  opin- 
ion states,  without  qualification,  but 
only  qualifiedly  privileged.  If  the 
statement  was  maliciously  made,  the 
occasion  offered  no  protection.  Heb- 
ner v.  Great  Northern  R.  Co.  78 
Minn.  289,  79  Am.  St  Rep.  387,  80 
N.  W.  1128. 

It  seems  to  me  that  there  was  evi- 
dence of  malice  to  be  submitted  to 
the  jury.  The  facts  above  stated 
were  known  to  defendant  Hancock. 
In  addition  to  this,  there  is  evidence 
that  Hancock  was  prompted  by  ill 
feeling.  Wlien  asked  by  plaintiff, 
"why  he  could  not  pass  me  on  the 
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bond,"  he  answered,  "You  can't  hire 
any  of  my  men  away  from  me  with- 
out getting  a  comeback;  I  will  teach 

you  something,  young  feUow/*~-re- 
ferring  evidently  to  the  fact  that, 
after  leaving  defendant  Oil  Com- 
pany's employ,  plaintiff  had  entered 


the  employ  of  another  oil  company, 
and  had  hired  one  of  the  men  em- 
ployed by  said  defendant 

Dibell,  J.: 

I  concur  in  the  dissent  of  Justice 
Hallam. 


ANNOTATION. 

Libel  and  slatuder:  ccnnmanicatiou  by  onpkqrcr  to  mMty  eomptaof  rvgardlng 

wnplwyeg. 


It  will  be  seen  that  it  is  held  in  the 
reported  case  (Hoff  v.  Pure  Oil  Co. 
ante,  1010)  that  a  communication  on  a 
blank  in  the  form  of  question  and  an- 
swer, made  to  a  surety  company  at  its 
request  by  a  former  employer,  con- 
cerning a  former  employee  who  had. 
referred  such  company  to  such  em- 
ployer, is  privileged,  in  the  absence  of 
express  malice.  No  special  damages 
were  pleaded. 

In  6  Labatt  on  Master  &  Servant, 
§  2023.  p.  6275.  the  case  of  Dundas  v. 
Livingston  (1900)  3  Sc.  Sess.  Gas.  5th 
series,  87,  is  cited  as  holding  that  a 
statement  made  by  the  plaintilTs  mas- 
ter to  a  guarantor  of  the  plaintiff's 
honesl7  was  prima  facie  privileged. 

But  in  Briggs  v.  Brown  (1908)  56 
Fla.  417,  46  So.  325,  where  a  judgment 
for  the  plaintiff  was  reversed  on  other 
grounds,  it  was  held  that  a  declara- 
tion alleging  that  the  defendant,  an 
oflicer  of  the  plaintiff's  former  employ- 
er, wrote  a  letter  to  an  iifdemnity  com- 
pany, which  was  the  surety  on  the 
plaintiff's  bond  to  such  en^loyer,  stat- 
ing that  the  plaintiff  was  delinquent 
in  his  duties  with  respect  to  which  the 
bond  had  been  given,  and  alleging  fur- 
ther that  the  letter  was  falsely  and 
maliciously  sent,  and  was  received  by 
the  indemnity  company,  is  not  demur- 


rable where  special  injuries  to  the 
plaintiff  are  alleged  as  the  result  of 
such  a  publication.  In  this  case  the 
plaintiff  alleged  special  damages,  in 
the  refusal  of  said  indemnify  company 
and  other  guaranty  companies  to  be- 
qome  surety  for  him  in  a  new  employ- 
ment, by  reason  of  the  defendant's 
acts. 

In  Sunley  v.  Metropolitan  L.  Ins. 
Co.  (1906)  132  Iowa,  123,  12  LJtJV. 
.(N.S.)  91,  109  N.  W.  463,  it  was  held 
that  the  presentation  by  an  employer 
to  the  surety  on  his  agent's  bond  of  a 
claim  in  excess  of  that  reported  due  by 
the  officer  in  charge  of  the  accounting, 
followed  by  an  acknowledgment  that 
it  had  not  made  proper  credits  and  had 
In  its  hands  sufficient  unpaid  salary  to 
satisfy  its  demands,  will  justify  an  in- 
ference of  malice  by  the  jury  so  as  to 
render  the  employer  guilty  of  libel. 

And  it  was  also  held  in  the  same 
case  that  the  jury  may  find  that  the 
loss  by  an  employee  of  a  situation  is 
the  direct  result  of  the  wrongful  act 
of  a  former  employer  in  reporting  a 
Petitions  claim  to  the  surety  on  his 
bond,  who  then  withdraws  from  the 
bond  to  the  new  employer,  reporting 
to  him  the  claim  made,  which  results 
in  the  discharge  of  the  employee. 

B.  B.a 


CHOCTAW  COAL  &  MINING  COMPANY,  Appt, 

V. 

JOHN  LILLICH. 

Alabamn  Supreme  Court  —  October  US,  1B90. 
(—  AU.  — ,  86  So.  383.) 

Libel  —  charge  of  being  a  slacker. 

1.  Falsely  to  publish  in  war  time  that  one  is  a  slacker  is  libdous  per  se. 
[See  note  on  this  question  beginning  on  page  1017.] 
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IfaflCw  and  aemnt  —  yrhmi  corpora- 
tion liable  for  libel  of  agent 

2.  To  rendw  a  corporation  answer- 
able for  a  libel  published  by  its  agent* 
the  publication  must  have  been  by  its 
authority,  ratified  by  i1^  or  the  agent 
must  have  acted  within  the  scope  of 
his  authority  or  In  the  course  of  his 
employment,  in  furtherance  of  the  cor- 
poration's business. 

[See  17  R.  G.  L.  882.] 

—  ratification  of  act  —  failure  to  dis- 
ai^rove. 

3.  Failure  of  a  corporation  having 
notice  that  a  libel  has  been  published 
by  one  purporting  to  act  on  its  behalf, 
to  repudiate  the  act  with  reasonable 
promptness,  amounts  to  a  ratification. 

—  evidence  of  authority. 

4.  The  mere  fact  that  an  assistant 
superintendent  of  a  mine  writes  over 
the  list  of  names  of  absentees  posted 
daily  by  the  corporation  the  word 
"slackers"  does  not  indicate  that  he 
was  acting  or  purporting  to  act  within 
his  authority. 

Pleading  —  libel  —  necessity  of  col- 
loquium. 

5.  Where  defamatory  language  is  of 
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a  certain  Import,  and  on  its  face  ap- 
plies to  one  complaining  of  it,  no  col- 
loquium or  setting  is  necessary  in  the 
complaint. 

[See  17  R.  C.  L.  894.] 
Trial  —  jury  —  meaning  of  innuen- 
does in  complaint  for  libeL 

6.  The  jury  must  determine  the 
meaning  suggested  by  innuendoes  in 
a  complaint  for  libel,  if  the  language 
is  capable  of  various  meanings  sug- 
gested. 

Pleading  —  eflfect  of  unwarranted  in- 
nuendoes. 

7.  Unwarranted  innuendoes  in  a 
complaint  for  libel  which  is  action- 
able per  se  do  not  render  ihe  com- 
plaint demurrable,  since  they  may  be 
treated  as  surplusage. 

Am>eal  —  mmreversible  error  —  over- 
ruling demurrer  to  complaint. 

8.  Error  in  overruling  a  demurrer 
to  a  complaint  which  charges  libel  or 
slander  in^  the  alternative  is  without 
prejudice, '  where  there  was  no  evi- 
dence of  slander,  and  other  substan- 
tially similar  counts  were  free  from 
the  objection. 

[See  2  R.  G.  L.  246.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Walker 
County  (Curtifl,  J.)  in  favor  of  plaintlif  in  an  action  brought  to  recover 
damages  for  alleged  libel  and  slander.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court 


Mr.  J.  H.  Bankhead,  Jr.,  for  appel- 
lant: 

Corporations  are  not  liable  for  slan- 
der for  words  uttered  by  an  agent  un- 
less they  authorize  or  ratify  the  act 
of  the  agent  in  uttering  the  words. 

Singer  Mfg.  Co.  v.  Taylor,  150  Ala. 
574.  9  L.R.A.(N.S.)  929,  124  Am.  St. 
Rep.  90,  43  So.  210;  18  Am.  &  Eng.  Enc. 
Lav,  2d  ed.  1058. 

An  alleged  libel  must  charge  a 
crime,  or  it  must  be  shown  that  it  was 
intended  to  disgrace  or  degrade  the 
plaintiff,  or  to  hold  him  up  to  public 
hateed,  contempt,  or  ridicule,  or  to 
cause  him  to  be  shunned  or  avoided. 

Tennessee  Coal,  Iron  &  R.  Go.  v. 
Kelly,  163  Ala.  348,  50  So.  1008. 

Messrs.  Leith  &  Powell  and  H.  E. 
Nettles  for  appellee. 

Somerville,  J.,  delivered  the  opin- 
ion of  the  court : 

The  undisputed  evidence  shows 
that  a  typewritten  sheet  containing 
a  list  of  the  names  of  coal  miners 
who  flid  not  report  for  work  oh  the 
preceding  day  was  each  day  posted 


on  a  board  at  the  mouth  of  the  mines 
operated  by  the  defendant  company; 
that  on  or  about  July  18. 1918,  such 
a  list  was  so  posted  by  an  agent  of 
the  operating  company  under  the 
caption  "Employees  not  working 
July  18th,"  and  in  the  list  was  the 
name  of  the  plaintiff ;  that  one  Verg 
West,  who  was  defendant's  assist- 
ant superintendent,  thereupon  wrote 
on  said  board,  with  chalk  or  paint, 
above  the  paper  sheet,  the  wotds 
"List  of  Slackers;"  and  that  the 
board  in  that  condition  was  seen  by 
a  number  of  people. 

Although  the  witness  Nicol  testi- 
fied that  he  was  general  superintend- 
ent for  defendant  company  prior  to 
July  9,  1920,  and  that  on  that  day 
defendant  company  discontinued  its 
operation  of  these  mines  and  turned 
them  over  to  another  company, 
which  thenceforth  operated  them  ex- 
clusively, there  was  other  testimony 
from  which  the  jury  could  properly 
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find  that  defendant  company  con- 
tinued to  control  and  operate  the 
mines  down  to  a  date  later  than  July 
18th. 

The  defendant  company's  respon- 
sibility for  the  alleged  libel,  assum- 
ing that  it  was  in  control  of  the 
mines  at  the  time  in  question,  must 
be  based  upon  one  of  three  proposi- 
tions :  (1)  The  libel  must  have  been 
published  by  the 
^rt»t-wk«>  servant  West  by  the 
.-orporatioB        authority  of  defend- 

for  libel  -„JL_,„_„.  „_ 

4>r  »mt>mt.  ant    company ;  or 

(2)  it  must  have 
been  thereafter  ratified  or  approved 
by  it;  or  (3)  it  must  have  been 
published  by  West  while  acting  with- 
in the  scope  of  his  authority,  or  with 
in  the  course  of  his  employment,  in 
furtherance  of  defendant  company's 
business.  Republic  Iron  &  Steel  Co. 
v.  Self,  192  Ala.  403,  L.R.A.1915F, 
516,  68  So.  328 ;  Southern  Exp.  Co. 
V.  Fitzner,  59  Miss.  581, 42  Am.  Rep. 
379;  10  Cyc.  1216,  b. 

It  may  be  noted  in  passing  that 
corporate  liability  for  "oral"  def- 
amation must  be  grounded  upon 
either  the  express  authority  of  the 
servant  who  utters  it,  or  upon  cor- 
porate ratification  thereafter.  Sing- 
er Mfg.  Co.  V.  Taylor,  150  Ala.  574, 
9  L.R.A.(N.S.)  929,  124  Am.  St. 
Rep.  90,  43  So.  210;  10  Cyc.  1216,  5. 

There  is  nothing  in  the  testimony 
which  tends  in  any  way  to  show  that 
West  was  authorized  by  defendant 
company  to  write  this  offensive  lan- 
guage over  plaintiff's  name  on  the 
board. 

Nor  is  there  anything  in  the  evi- 
dence that  has  the  slightest  tend- 
ency to  show  that  defendant  com- 
pany ever  approved  or  ratified  the 
act  It  appears  that  tlie  writing  re- 
mained on  the  board  for  a  day  or 
two  at  most ;  and,  even  if  the  infer- 
ence could  be  drawn  that  defendant 
company  had  notice  or  knowledge  of 
its  brief  presence  there,  there  was 
nothing  to  betray  its  authorship, 
and  nothing  to  indicate  that  a  serv- 
ant of  the  company  was  professing 
to  act  in  its  behalf,  or  assuming  au- 
thority to  do  so. 

Had  the  company  been  advised  of 


the  writing,  and  that  it  was  done  hy 
its  servant  in  its  be-  _^tiae«tt.«  m.t 
half,  its  failure  to  ■»t-teii«re  «• 

.  repudiate  the  act 
with  reasonable  promptness  would 
no  doubt  have  amounted  to  approval 
and  ratification.  Pennsylvania  Iron 
Works  Co.  V.  Henry  Vogt  Mach.  Co. 
139  Ky.  497,  8  L.R.A.(N.S.)  1023. 
139  Am.  St  Rep.  604,  96  S.  W.  551. 

But  without  such  knowledge  of 
authorship  and  purpose,  a  mere  fail- 
ure to  disclaim  responsibility  on  the 
part  of  the  company  cannot  gener- 
ate or  support  the  inference  of  cor- 
porate approval  or  ratification. 

So  far  as  the  third  basis  of  lia- 
bility is  concerned,  there  is  notiiing 
in  the  evidence  to  even  suggest  that 
West,  as  assistant  superintendent  or 
in  any  other  capaci^,  was  author- 
ized to  do  any  act  in  the  conduct  of 
defendant's  business  to  which  this 
defamatory  publication  was  a  rea- 
sonable incident;  nor  does  it  appear 
from  the  circumstances  of  the  act  it- 
self tiiat  West  was  assimiing  to  act 
for  the  company  or  in  the  accom- 
plishment of  its  business  ends.  In- 
deed, so  far  as  appears,  his  act  was 
spontaneous  and  independent^ — a 
mere  vagrant  im- 
pulse, whether  of  ZZSS^^,  ^ 
sport  or  malice, — 
and  a  distinct  departure  from  the 
company's  authorized  practice  of 
publishing  the  names  of  absentee 
miners  under  an  appropriate  and 
lawful  caption. 

For  the  reasons  stated,  we  hold 
that  the  general  affirmative  charge 
should  have  been  given  for  defend- 
ant, as  irequested,  and  its  refusal  was 
prejudiciid  error. 

Webster's  New  International  Dic- 
tionary (1919)  defines  the  word 
"slacker"  as  follows:  "One  who 
avoids  or  neglects  a  duty  or  respon- 
sibility; specifically,  a  person  who 
shirks  a  duty  or  obligation  to  his 
country,  especially  in  time  of  war, 
as  by  attempting  to  evade  military 
service." 

The  word  is  not  found  in  pre-war 
lexicons,  but  had  its  genesis  as  to 
use  and  meaning  in  the  conditions 
following  our  entrance  into  the 
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World  War,  and  in  the  exigencies 
of  its  successful  prosecution.  Dur- 
ing the  war  it  was  unquestionably  a 
term  of  the  severest  reproach,  well 
understood  by  all  men,  and  calcu- 
lated to  subject  its  bearer  to  hatred 
and  contempt  in  practically  every 
community  in  the  land. 

To  f  alsdy  publish  such  an  accusa- 
tion of  any  person 
titolr^Si^'  was  manifestly  li- 
belous per  se,  and 
imported  injury  without  special 
averment  or  proof.  Whether  or  not 
this  would  be  so  in  time  of  peace  we 
need  not  determine. 

The  defamatory  language  being 
of  certain  import,  and  on  its  face 
pi««*i-«-ub«i    appUcable  to  plain- 

-neecltr  of        tiff,    nO  COllOQUlUm 

^^j.  getting  was  nec- 
essary in  tiie  complaint;  and,  being 
capable  of  each  of 
-JlSrfrSr       the  meanings  aug- 
taBDCMdoM  tm     gested  by  the  in- 
nuendoes, those 
meanings,  vel  non, 
were  questions  for  the  jury  to  de- 
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termine.  Penry  v.  Dozier,  161  Ala. 
292,  49  So.  909.  With  respect  to  the 
questions  of  pleading  raised  by  de- 
murrer to  the  complaint,  the  innuen- 
does, whether  war- 
ranted  or  not,  could  Sect  of" 
be  treated  as  sur- 
pi  usage,  and  did  not 
render  the  complaint  demurrable, 
since  it  charged  a  libel  actionable 
perse.  161  Ala.  301. 

If  there  was  error  in  overruling 
the  .demurrer  to  count  1,  on  the 
ground  that  it  charged  slander  or 
Ubel  in  the  alternative,  ihe  errok* 
was  without  preju- 
dice to  defendant,  *S?^^7«.bi.  ' 
since  there  was  no  erroiv-oTerroi- 
question  of  spoken  o'itpua 
defamation  in  the 
case  as  tried,  and  other  substantially 
similar  counts  were  free  from  that 
objection. 

For  the  error  noted,  the  judgment 
of  the  trial  court  will  be  reversed, 
and  the  cause  remanded. 

Andersim,  Oh.  J.,  and  McClellan 
and  Thomas,  JJ^  concur. . 


ANNOTATION. 
Libel  and  alander:  charging  one  widi  being  a  "slacker." 


It  will  be  seen  that  It  is  held  In  the 
reported  case  (CHOCTAW  Coal  &  HiN. 
Co.  V.  LiLLlCH,  ante,  1014)  that  to 
charge  a  person  during  the  great  war 
with  being  a  "slacker"  was  libelous 
per  se. 

No  other  case  on  the  precise  point 
has  been  found.  There  is,  however,  an 
interesting  case  concerning  the  word 
"profiteer." 

In  Lunn  v.  Littauer  (1919)  187  App. 
Div.  808,  175  N.  Y.  Supp.  657,  it  was 
held  that  it  was  libelous  per  se  to  say 
daring  the  Great  War,  of  a  member  of 
the  House  of  Representatives,  that  the 
reason  why  Republicans  put  forward 
and  signed  his  petition  for  the  Repub- 
lican nomination  "is  an  example  of  un- 
paralleled selfishness  on  the  part  of  a 
few  profiteers.  The  manufacturers, 
tanners,  and  wool  dealers  who  circu- 
lated the  petition  felt  that,  through  the 
agency  of  Congressman  Lunn,  they 
would  be  able  to  get,  by  special  favor. 


permission  to  transport  to  the  United 
States,  skins  and  wool,  particularly 
from  the  Cape  of  Good  Hope,  that  they 
might  have  a  chance  to  make  big  mon- 
ey in  the  handling  thereof.  Ships  to- 
day are  demanded  for  the  transport  of 
oar  gallant  boys  to  the  fields  of  France, 
and  to  transport  the  enormous  mass 
of  necessary  ammunition,  food,  and 
equipment.  To  try  by  favor  to  divert 
shipping  from  necessary  war  uses  to 
carry  prohibitod  skins  and  wool  is  an 
unpatriotic  endeavor,  unworthy  of 
loyal  American  business  men,  and  par- 
ticularly reprehensible  on  the  part  of 
a  member  of  our  country's  War  Con- 
gress." The  court  said:  "To  be  held 
out  as  a  'profiteer,*  or  the  tool  of 
'profiteers,' — ^to  be  charged  with  lend- 
ing oneself  to  the  promotion  of  pri- 
vate interests  at  the  expense  of  the 
national  welfare, — is  to  invite  the 
hatred  and  contempt  of  people  gen^ 
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erally.  This  would  be  true  to  a  con- 
siderable extent  in  time  of  public 
tranquillity;  in  the  presence  of  an 
aroused  public  sentiment,  when  a  mere 
suspicion  of  unpatriotic  or  even  neu- 
tral attitude  was  likely  to  excite  the 
hostility  of  the  unthinking,  such  a 
charge  could  not  fail  to  bring  the 
plaintiff  into  disgrace,  and  might,  in 
many  communities,  have  invited  vio- 
lence against  his  person." 
In  Dimmitt  v.  Breakey  (1920)  — 


C.  C.  A.  — ,  267  Fed.  792,  certiorari 
denied  in  (U.  S.  Adv.  Dps.  1920-21,  p. 
46)  —  U.  S.  — ,  65  L.  ed.  — ,  41  Sup. 
Ct.  Rep.  13,  a  case  of  assault  and  bat- 
jery,  the  court  states  that  the  defend- 
ant "alleged  that  the  plaintifF  was  a 
slacker;  that  is,  a  person  derelict  in 
the  performance  of  his  duty  toward 
his  country  in  the  recent  war  with 
Germany and  it  seems  also  that  the 
defendant  made  use  of  the  term 
"slackerism."  B.  B.  B. 


STATE  OF  WASHINGTON,  Appt.. 

V. 

ARTHUR  REESE,  Respt. 

Washington  Supreme  Court  (Dept.  Ifo,  1)— September  14,  19S9. 

(_  Wash.  — .  192  Pac.  934.) 

Venue  —  offense  committed  on  railroad  train  —  statute  permitting  trial 
in  any  county  through  which  train  may  pass  —  constitutionaKty. 

Under  a  constitutional  provision  giving  an  accused  a  right  to  trial  by 
a  jury  of  the  county  in  which  the  offense  is  idleged  to  have  been  conunitted, 
the  legislature  cannot  make  the  route  of  a  railroad  train  or  steamboat  a 
criminal  district,  and  provide  for  trying  one  committing  an  offense  on  the 
train  or  boat,  in  any  county  through  which  the  vehicle  may  pass  or  in 
which  the  trip  may  begin  or  end. 

iSee  noU  on  tMa  question  beginning  on  page  1020.] 


Appeal  by  the  State  from  a  judgment  of  the  Superior  Court  for  Spduine 
County  (Oswald,  J.)  sustaining  defendant's  motion  in  arrest  of  judgment 
after  conviction  of  grand  larceny.  Affirmed. 
.  The  facts  are  stated  in  the  opinion  of  the  court. 
Messrs.  Joseph  B.  Lindsley  and  T.  T.    made  and  sjistained.   The  state  ap- 


Grant,  for  the  State : 

The  statute  under  which  defendant 
was  charged  is  not  unconstitutional, 
and  the  trial  court  had  jurisdiction  of 
the  cause. 

Watt  y.  People,  126  111.  9,  1  L.R.A. 
403,  18  N.  E.  340;  Powell  v.  State,  52 
Wis.  217,  9  N.  W.  17;  People  v.  Dowl- 
ing,  84  N.  Y.  478;  Nash  v.  SUte.  2  G. 
Greene,  286;  16  C.  J.  p.  198. 

Main,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  charged  by  in- 
formation by  the  prosecuting  attor- 
ney of  Spokane  county  with  the 
crime  of  grand  larceny.  The  trial 
resulted  in  a  verdict  of  guilty.  A 
motion  in  arrest  of  judgment  was 


peals. 

The  information,  omitting  the  for- 
mal parts,  is  as  follows :  "That  on 
or  about  August  31,  1919,  on  a  rail- 
way train  of  the  Northern  Pacific 
Railroad  arriving  in  and  passing 
through  Spokane  county,  Washing- 
ton, the  said  defendant  Arthur 
Reese,  whose  other  or  true  name  is 
to  the  prosecuting  attorney  tin- 
known,  then  and  there  being,  did 
then  and  there  wilfully,  unlawfully, 
and  feloniously  take,  steal,  and  carry 
one  certain  gold  watch  of  the  value 
of  $60  and  one  certain  gold  nugget 
watch  fob  of  the  value  of  the 
property   of,   and   belonging  to, 
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Chftrles  E.  Roediger,  with  the  intent 
to  deprive  and  defraud  the  owner 
thereof." 

It  should  be  noted  that  in  this 
charge  it  is  not  alleged  that  the  of- 
fense was  committed  in  Spokane 
county.  Upon  the  trial  it  appeared 
from  testimony  that  the  respondent 
was  a  porter  on  the  Northern  Pacific 
train  leaving  Tacoma,  Washington, 
on  the  evening  of  the  30th  or  31st  of 
August,  1919.  The  train  arrived  ia 
Spokane  the  following  morning. 
Among  the  passengers  on  the  train 
was  one  C.  £.  Roediger,  who  occu- 
pied a  berth  in  a  sleeping  car  just 
in  front  of  the  car  which  was  in 
charge  of  tiie  respondent.  Roediger 
retired  about  midnight,  and  at  the 
time  the  train  was  near  Yakima, 
Washington.  At  this  time  he  had  in 
his  vest  pocket  a  watch  and  fob.  He 
awoke  near  Lind,  Washington,  and 
his  watch  and  fob  were  missing. 
About  a  month  later  Uie  respondent 
pawned  the  watch  in  the  city  of 
Spokane.  Thereafter  he  was  ar- 
rested, with  the  result  as  above  in- 
dicated. The  charge  in  this  case  is 
laid  under  §  2293  of  Remington  & 
Ballinger's  Code,  which  provides: 
*'The  route  traversed  by  any  railway 
car,  coach,  train  or  other  public  con- 
veyance, and  the  water  traversed  by 
any  boat  shall  be  criminal  districts ; 
and  the  jurisdiction  of  all  public  of- 
fenses committed  on  any  sudi  rail- 
way car,  coach,  train,  boat  or  other 
public  conveyance,  or  at  any  station 
or  depot  upon  such  route,  shall  be  in 
any  count^  through  which  said  car, 
coach,  train,  boat  or  other  public 
conveyance  may  pass  during  the  ts-ip 
or  voyage,  or  in  which  the  trip  or 
voyage  may  begin  or  terminate." 

By  this  statute  the  route  trav- 
ersed by  a  railway  train  is  attempted 
to  be  made  a  criminal  district,  and 
that  the  court  in  any  county  through 
which  the  train  may  pass  during  ita 
trip  shall  have  jurisdiction  of  any 
offense  committed  upon  the  train,  re- 
gardless of  whether  at  the  time  the 
crime  was  committed  the  train  was 
in  the  county  where  the  prosecution 
is  attempted  to  be  had.  If  this  stat- 
ute  is  constitutional,  the  judgment 
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of  the  superior  court  cannot  be  sus- 
tained. On  the  other  hand,  if  the 
statute  is  unconstitutional,  the  trial 
court  ruled  correctly  on  the  motion 
in  arrest  of  judgment.  It  should  be 
kept  in  mind  that  this  is  not  a  case 
where  property  stolen  in  one  county 
is  carried  by  the  thief  into  anotiier, 
and  in  the  latter  county  is  charged 
with  having  committed  an  offense 
therein.  As  already  pointed  out,  the 
information  in  this  case  does  not 
charge  that  the  offense  was  com- 
mitted in  Spokane  county.  Neither 
is  it  a  case  where  an  act  done  in  one 
county  contributes  to  the  offense  in 
another.  The  question  is  the  consti- 
tutionaliiy  of  the  law  under  which 
the  accused  was  tried  and  convicted. 
The  Constitution  (§  22  of  art.  1) 
provides:  "In  crmiinal  prosecu- 
tions, the  accused  shall  have  the 
right  to  ...  a  speedy  public  trial 
by  an  impartial  jury  of  the  county  in 
which  the  offense  is  alleged  to  have, 
been  committed.  ..." 

Under  this  section  of  the  Consti- 
tution, one  accused  of  crime  has  a 
right  to  be  tried  in  the  county  in 
which  the  offense  is  alleged  to  have 
been  committed.  It  requires  no  ar- 
gument to  show  that,  the  offense  be- 
ing alleged  in  a  particular  county, 
the  proof  must  show  that  it  was  com- 
mitted iii  that  county.  Comparing 
the  provisions  of  the  statute  with  the 
requirwnents  of  the 

Constitution,  it  ap-  eommUted  an 

pears  that  the  stat-  :rJI«SVr-""" 
ute  goes  beyond  the 
constitutional  limi-  tbrowh  whiek 
tation.    Under  the  ^^n»utuZ 
statute   the   route  *to»«tWT. 
traversed  by  a  railway  train  is  made 
a  criminal  district,  and  an  offender 
may  be  prosecuted  in  any  county  in 
such  district.   Under  the  Constitu- 
tion, he  can  only  be  prosecuted  in 
the  county  where  the  offense  has 
been  committed.  In  State  v.  Carroll, 
55  Wash.  588,  133  Am.  St  Rep. 
1047,  104  Pac  814,  19  Ann.  Gas. 
1234,  the  court  had  before  it  a  stat- 
ute providing  that,  when  property 
taken  by  burglary  in  one  county  had 
b^n  brought  into  another  county, 
tiie  jurisdiction  was  in  either  county. 
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It  was  there  held  that  the  statute 
violated  §  22  of  art.  1  of  the  Consti- 
tution, which  guaranteed  to  the  ac- 
cused a  right  to  a  trial  in  the  county 
in  which  the  offense  was  alleged  to 
have  been  committed.  While  that 
case  can  hardly  be  said  to  be  exact- 
ly in  point  upon  .the  question  pre- 
sented upon  this  appeal,  yet  the  an- 
alogy is  very  close.  In  16  C.  J.  p. 
198.  it  is  said,  speaking  of  statutes 
such  as  the  one  here  under  consid- 
eration, that  "by  the  weight  of  au- 
thority such  statutes  violate  no  con- 
stitutional provision;  but  the  con- 
trary has  also  been  held."  All  the 
cases  cited  in  the  notes  in  support 
of  the  texts  have  been  carefully  ex- 
amined, and  we  find  but  three  cases 
which  discuss  and  decide  the  exact 
question.  Two  of  these  hold  that 
such  statutes  are  unconstitutional  in 
that  they  deny  to  the  accused  the 
right  to  a  trial  in  the  county  in 
which  the  offense  has  been  com- 
mitted. One  holds  that  such  stat- 
utes are  constitutional,  though  in  the 
latter  case  there  was  a  dissenting 
opinion.  In  State  v.  Anderson,  191 
Mo.  134,  90  S.*  W,  95,  the  supreme 
court  of  the  state  of  Missouri,  in  a 
wdl-considered  opinion,  held  that  a 
similar  statute  was  unconstitutional. 
The  question  had  been  before  that 
court  at  prior  times,  and  ib  earlier 
decisions  were  reviewed  and  adhered 
10.  In  People  v.  Brock,  149  Mich. 
464, 119  Am.  St.  Rep.  684. 112  N.  W. . 
1116,  the  question  was  before  the 
supreme  court  of  Michigan,  and  it 
was  there  held  that  such  a  statute 
cannot  be  sustained  under  a  consti- 
tutional provision  which  guarantees 
to  the  accused  the  right  to  a  trial  in 
the  county  in  which  the  offense  has 
been  committed.  It  was  there  said : 
"It  would  be  a  startling  innovation 
should  we  say  that  the  legislature 


has  power  to  subject  a  person 
charged  with  crime  to  prosecution  in 
any  one  of  several  counties,  covering 
a  strip  of  territory  coextensive  with 
the  length  or  breadth  of  the  state,  at 
the  prosecutor*3  election,  and  yet 
that  is-  what  this  statute  authorizes, 
if  it  is  valid.  It  cannot  be  said  tlut 
this  offense  was,  in  'contemplation 
of  law,'  committed  in  each  of  said 
counties,  as  in  a  case  where  prop- 
erty stolen  in  one  ooonty  is  carried 
by  the  thief  into  another,  or  possibly 
where  an  act  done  in  one  county  coo- 
tributes  to  the  commission  of  the 
offense  in  another." 

In  WaU  V.  People.  126  Dl.  9.  1 
L.R.A.  403.  18  N.  E.  340.  the  ques- 
tion was  before  the  supreme  court  of 
Illinois,  and  a  different  conclusion 
was  there  reached,  though  not  by  a 
unanimous  court.  The  holding  in 
that  case  seems  to  be  influenced  by 
the  fact  that  the  constitutional  pro- 
vision there  being  considered  was 
less  restrictive  than  were  the  similar 
provisions  in  either  of  the  two 
earlier  constitutions,  and  this  fact 
led  to  the  conclusion  that  it  was  the 
intention  "to  release,  in  some  de- 
gree, the  rigid  rule  formerly  pre- 
vailing." As  already  stated,  none 
of  the  other  cases  cited  in  the  notes 
of  Corpus  Juris,  or  in  the  brief,  dis- 
cuss or  decide  the  question  here  pre- 
sented. Under  this  state  of  the  au- 
thorities we  are  constrained  to  dis- 
agree with  the  writer  of  the  text 
upon  where  the  weight  of  authority 
lies.  It  seems  to  us  that  reason  and 
authority  both  support  the  view  that 
the  statute  cannot  take  away  from 
an  accused  a  right  guaranteed  by  the 
Constitution. 

The  judgment  will  be  affirmed. 

Holcomb,  Ch.  J.,  and  Mitchell 
Parker,  and  Mackintosh,  JJ.,  concur. 


ANNOTATION. 


Ceiutitiitionality  of  statute  fixiiig  Tcnne  of  offeme  cominitted  vdiule  i^mw 
public  conveyances,  or  at  statioot  or  depots  upon  the  route  thereof. 


There  would  seem  to  be  little  doubt 
that,  in  the  absence  of  all  constitu- 
tional limitation,  legislation  fixing  the 


venue  of  criminal  prosecutions  for  of* 
fenses  committed  in  or  upon  public 
conveyances  in  transitu  in  a  ooun^ 
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other  than  that  in  which  the  crime 
was  actually  committed  would  be  valid, 
so  that  the  question  in  hand  resolves 
ftself  into  one  of  consfxuction  of  the 
various  constitutional  provisions  re- 
lating  more  or  less  directly  to  the 
venue  of  criminal  prosecutions. 

First  taking  up  constitutional  pro- 
visions guaranteeing  trial  by  jury  of 
the  coun^  in  which  the  crime  shall 
have  been  committed,  we  find  that  it 
has  been  held  that  the  legislature  of 
a  state  cannot  lawfully  enact  that 
prosecutions  for  crime  committed  up- 
on a  public  conveyance  may  be  had  in 
any  county  through  which  such  con- 
v^ance  passed.  This  was  the  case  in 
Craig  V.  SUte  (1871)  3  Heisk.  (Tenn.) 
227,  wherein  it  was  held  that  a  statute 
conferring  jurisdiction  as  to  offenses 
committed  within  the  state,  or  within 
6  miles  of  the  line  thereof,  on  board  a 
boat  or  vessel  engaged  in  navigating 
the  waters  of  Tennessee,  upon  the 
courts  of  any  county  through  which 
the  boat  or  vessel  is  navigated  in  the 
course  of  anch  voyage,  or  where  such 
voyage  shalt^^rminate,  was  unconsti- 
tutional. 

And  a  simitar  conclusion  has  been 
reached  under  less  positive  constitu- 
tional provisions. 

Thus,  in  Missouri,  under  a  constitu- 
tional provision  that  "no  person  shall 
be  prosecuted  criminally  for  felony 
or  misdemeanor  otherwise  than  by  an 
indictment  or  information,"  it  has  been 
held  that  the  word  "indictment,"  as 
used  in  such  provision,  must  be  ac- 
cepted and  understood  as  having  been 
inserted  in  the  Constitution  with  the 
meaning  attached  to  it  at  common  law ; 
that  at  common  law  an  indictment 
signified  an  accusation  by  the  oaths  of 
grand  jurors  of  the  same  county 
wherein  the  offense  was  committed, 
and  that,  therefore,  the  Constitution 
guarantees  to  every  person  the  right 
to  be  exempt  from  criminal  prosecu- 
tion for  a  felony  except  upon  an  ac- 
cusation or  indictment  preferred  by  a 
grand  jury  of  the  county  where  the  of- 
fense was  committed,  so  that  a  stat- 
ute providing  that  an  indictment  for 
any  offense  committed  on  board  of  any 
vessel,  or  in  any  railroad  car,  may  be 
found  in  any  county  through  which,  or 


a  part  of  which,  such  vessel  or  rail- 
road car  shall  be  navigated  or  run  in 
the  course  of  the  same  voyage  or  trip, 
or  in  the  county  where  such  voyage  or 
trip  shall  terminate,  contravenes  the 
Constitution,  and  renders  illegal  a  pro- 
ceeding under  such  a  statute  in  a  coun- 
ty other  than  that  where  the  offense 
was  committed.  State  v.  Anderson 
(1905)  191  Mo.  134,  90  S.  W.  96;  State 
v.  Clarke  (1905)  191  Mo.  148,  90  S.  W. 
100;  State  v.  Meyers  (1906)  191  Mo. 
149,  90  S.  W,  100;  State  v.  Gorman 
(1905)  191  Mo.  150,  90  S.  W.  100.  A 
contrary  conclusion  was  reached  in 
the  early  Missouri  case  of  Steerman  v. 
State  (1847)  10  Ma  503,  wherein  it 
was  held  that  a  statute  authorizing 
an  indictment  for  any  offense  within 
the  state,  on  board  of  a  vessel  in  the 
course  of  any  voyage  or  trip,  in  any 
county  through  which,  or  any  part  of 
which,  such  a  vessel  should  be  navi- 
gated in  the  course  of  the  same  voyage 
or  trip,  or  where  such  voyage  or  trip 
should  terminate,  was  sustained  upon 
the  theory  that  it  was  competent  for 
the  legislature  to  change,  modify,  or 
alter  the  common-lalw  principle  that 
the  venue  must  be  proved  as  laid. 

And  adopting  the  same  theory  as 
that  laid  down  by  the  supreme  court 
of  Missouri  in  State  v.  Anderson,  su- 
pra, the  Michigan  supreme  court  in 
People  v.  Brock  (1907)  149  Mich.  464, 
119  Am.  St.  Rep.  684,  112  N.  W.  1116, 
set  out  and  quoted  in  the  reported 
case  (State  v.  Reese,  ante,  1018),  has 
held  that  a  statute,  providing  that  lar- 
ceny from  a  railroad  car  en  route  may* 
be  prosecuted  in  any  city  through 
which  the  car  passes,  contravenes  a 
constitutional  provision  that 
right  of  trial  by  jury  shall  remain." 
*  And  in  the  reported  case  (Stato  v. 
Reese)  it  was  held  that  a  constitu- 
tional provision,  guaranteeing  the 
right  of  trial  by  jury  "of  the  county  in 
which  the  offense  is  alleged  to  have 
been  committed,"  prevented  the  law- 
ful enactment  of  a  statute  providing 
for  the  trial  of  one  committing  an  of- 
fense on  a  train,  boat,  or  other  public 
conveyance,  in  any  county  through 
which  the  conveyance  passes  or  in 
which  the  trip  begins  or  terminates. 
On  the  other  hand,  in  Illinois, 
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where,  instead  of  guaranteeing  the 
right  of  trial  in  the  county  or  district 
in  which  the  offense  was  committed, 
the  Constitution  provides  for  such 
trial  in  the  county  or  district  in  which 
the  offense  is  "alleged"  to  have  been 
committed,  it  has  been  held  (Watt  v. 
People  (1888)  126  lU.  9,  1  L.R.A.  403. 
18  N.  E.  340)  that  statutes  providing 
that  "the  local  jurisdiction  of  all  of- 
fenses not  otherwise  provided  for  by 
law  shall  be  in  the  county  where  the 
offense  was  committed/'  but  that 
*Srhere  any  offense  is  committed  in  or 
upon  any  railroad  car  passing  over 
any  railroad  in  this  state,  or  on  any 
water  craft  navigating  any  of  the  wa- 
ters within  this  state,  and  it  cannot 
readily  be  determined  in  what  county 
the  offense  was  committed,  the  offense 
may  be  charged  to  have  been  com- 
mitted and  the  offender  tried  in  any 
of  the  counties  through  or  along  or 
into  which  such  railroad  ^car  or  water 
craft  may  pass  or  come,  or  can  reason- 
ably be  determined  to  have  been,  on 
or  near  the  day  when  the  offense  was 
committed," — ar^  constitutional,  the 
theory  being  that  the  constitutional 
right  is  with  respect  to  the  place  al- 
leged as  the  locus  of  tiie  crime,  and 
not  the  place  in  which  the  crime  was 
actually  committed.  In  reaching  this 
conclusion  the  court  said:  "It  is  in- 
sisted that  the  Constitution  secures  to 
every  person  accused  of  a  criminal 
offense  the  right  to  a  trial  by  an  im- 
partial jury  of  the  county  in  which  the 
offense-  was  committed,  and  that  the 
*  foregoing  sections  of  the  statute,  be- 
ing in  derogation  of  that  constitu- 
tional right,  are  void.  At  common  law 
all  criminal  offenses  are  deemed  to  be 
local  and  subject  to  prosecution  only 
in  the  county  where  they  were  com- 
mitted. In  the  early  ages  of  English 
jurisprudence  jurors  who  were  im- 
paneled to  try  either  civil  or  criminal 
causes  were  themselves  the  witnesses, 
and  rendered  their  verdicts  upon  their 
own  knowledge,  and  therefore,  in  or- 
der that  they  might  be  qualified  to 
perform  their  functions,  they  were 
summoned  from  the  viane  or  neigh- 
borhood of  the  place  where  the  matter 
to  be  tried  arose.  When  at  a  later 
period 'they  were  required  to  find  their 


verdicts  upon  the  evidence  of  wit- 
nesses, it  was  still  deemed  important 
that  they  should  come  from  the  place 
where  the  witnesses  lived  and  where 
the  dispute  originated,  since  jurors 
from  the  visne  or  neighborhood  woe 
regarded  aa  more  likely  to  be  qualified 
to  investigate  and  determine  the  truth 
than  persons  living  at  a  distance  from 
the  scene  of  the  transaction.  It  thus 
became  a  settled  rule  of  the  common 
law  that  persons  accused  of  criminal 
offenses  should  have  a  right  to  be 
tried  by  a  jury  of  the  visne  of  the 
alleged  crime.  Though  originally 
more  limited,  the  visne  or  neighbor- 
hood came  to  be  understood  to  be  the 
county  where  the  offense  was  com- 
mitted, and  such  was  its  signification 
at  common  law  at  the  time  that  system 
of  jurisprudence  was  adopted  in  this 
state.  1  Chitty,  Crim.  Law,  177;  3 
Reeves,  History  of  Eng.  Law,  476; 
4  Bl.  Com.  349.  Undoubtedly  the  right 
to  a  trial  by  a  Jury  of  the  county  in 
which  the  crime  charged  was  com- 
mitted is  ordinarily  a.  substantial  and 
important  legal  right.  It  secures  t* 
the  accused  a  trial  among  his  nei^- 
bors  and  acquaintances,  and  at  a  place 
where,  if  innocent,  he  can  most  read- 
ily make  that  fact  to  appear.  But  it  ii 
difficult  to  see  how  that  can  be  the 
case  where  the  offense  is  committed 
on  a  railway  train,  and  the  circum- 
stances are  such  that  it  cannot  be  def- 
initely located  in  any  one  of  several 
counties  through  which  the  train 
passes.  Those  who  are  on  the  train 
are,  for  the  time  being,  completely 
segregated  from  the  communities 
through  which  they  are  rapidly  pass- 
ing, and  there  is  ordinarily  no  circnm- 
stance  which  can  make  it  more  ad- 
vantageous for  a  person  accused  of 
such  crime  to  be  tried  in  one  county 
than  in  another.  The  right  in  such 
case  to  a  trial  in  a  particular  county, 
if  it  exists  at  all,  is  at  best  a  technical 
right,  having  no  substantial  impor- 
tance or  value  to  the  accused.  •  .  • 
The  phraseology  of  that  section  of  our 
present  Constitution  which  relates  to 
the  place  of  trial  in  criminal  prosecu- 
tions differs  materially  in  one  respect 
from  that  of  the  corresponding  provi- 
siona  df  the  Constitutions  of  1818  and 
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1848.  The  Constitution  of  1818  pro-, 
vided  that,  in  all  criminal  prosecu- 
tions, the  accused  should  have  a  riir^t 
to  'a  speedy  public  trial  by  an  im- 
partial jury  of  the  vicinage;'  and  the 
Constitution  of  1848  provided  that  he 
should  have  a  right  to  *a  speedy  public 
trial  by  an  ImparUal  jury  of  the  coun- 
ty or  district  wherein  the  offense  shall 
have  been  committed.'  It  must  be  ad- 
mitted, probably,  that  both  these  con- 
stitutional provisions  were  susceptible 
of  but  one  construction,  viz.,  that  of 
limiting  jurisdiction  in  all  criminal 
prosecutions  absolutely  to  the  county 
where  the  crime  alleged  was  actually 
comniitted.  The  framers  of  our  pres- 
ent Constitution,  recognizing,  as  we 
may  assume,  the  infirmity  of  this  rule, 
particuIarV  in  its  application  to  cases 
like  the  present,  where  it  is  impossible 
to  determine  in  which  of  two  or  more 
counties  a  particular  crime  was  com- 
mitted, revised  the  section  so  as  to 
make  it  read  as  follows:  'In  all  crimi- 
nal prosecutions  the  accused  shall 
have  a  right  to  ...  a  speedy  pub- 
lic trial  by  an  impartial  jury  of  the 
county  or  district  in  which  the  offense 
is  alleged  to  have  been  c<nnmitted.' 
This  modified  phraseology  may  fairly 
be  regarded  as  evidencing  an  inten- 
tion to  relax  in  some  degree  tiie  rigid 
rule  formerly  prevailing.  The  prose- 
cation  may  now  be  had  in  the  county 
where  Uie  offense  is  alleged  to  have 
been  committed..  The  allegation  here 
referred  to  is  doubtless  that  made  by 
the  indictment,  that  being  the  only 
document  in  which  the  proper  allega- 
tions as  to  the  vicinage  of  the  crime 
are  ordinarily  made.  The  Constitution 
then  may  be  regarded  as  empowering 
the  general  assembly  to  provide,  in  its 
discretion,  for  the  presentment  of  in- 
dictments in  which  the  allegation  as 
to  the  vicinage  of  the  offense  may  not 
be  in  accordance  with  the  actual  fact. 
If  this. is  not  so,  the  words  inserted  in 
the  present  Constitution  are  meaning- 
less, and  the  instrument  must  be  in- 
terpreted precisely  as  thtfugh  they  had 
not  been  used.  While  at  common  law, 
and  by  the  rule  established  by  both 
our  former  constitutions,  criminal  of- 
fenses were  regarded  as  strictly  local 
and  subject  to  prosecution  only  in  the 


counties  where  they  were  committed, 
our  present  Constitution  vests  in  the 
general  assembly  the  power  to  change 
that  rule  to  such  extent  as  it  may 
see  proper.  It  may  now  determine  by 
law  when  offenses  are  to  be  deemed  to 
be  local,  and  when  and  within  what 
limitations  they  are  to  be  treated  as 
transitory.  The  general  assembly  has 
accordingly,  in  the  first  section  of  the 
statute  above  quoted,  established  the 
general  rule  that  jurisdiction  of  crim- 
inal offenses  shall  be  local,  unless  oth- 
erwise provided  by  law,  and,  in  the 
other  sections  quoted,  provision  is 
made  for  the  cases  where  it  is  doubtful 
or  cannot  be  readily  determined  in 
which  of  several  counties  the  offense 
is  committed,  and  there,  as  between 
such  counties,  the  offense  is  made 
transitory,"  The  Illinois  statute,  per- 
mitting the  venue  of  crimes  committed 
upon  trains  while  in  transitu  to  be 
laid  in  any  county  along  the  route, 
was  again  applied  in  People  v.  Good- 
win (1914)  26S  la  99,  104  N.  E.  1018. 
its  constitutionality,  seemingly,  being 
assumed. 

And  where  the  Constitution  guaran- 
tees a  trial  by  jury  of  the  "county"  or 
"district"  wherein  the  offense  shaU 
have  been  committed,  it  has  been  held 
that  the  legislative  power  to  regulate 
the  venue  of  criminal  prosecutions  is 
not  restricted  to  the  county  where  ac- 
tually committed.  Thus,  in  State  v. 
McDonald  (1901)  109  Wis.  606,  85  N. 
W.  502,  the  court,  proceeding  upon  the 
theory  that  the  word  "district"  'must 
be  considered  as  having  a  different 
meaning  than  the  word  county,  held 
that  a  statute  providing  that  counties 
on  the  shores  of  certain  state  waters 
should  have  jurisdiction  in  common  of 
all  offenses  committed  on  such  waters, 
was  constitutional. 

And  in  the  New  York  case  of  Peo- 
ple V.  Dowling  (1881)  84  N.  Y.  478,  ' 
the  court,  in  applying  a  statute  which 
provided  that  an  indictment  for  any 
crime  or  offense  in  respect  to  freight 
in  transitu  on  a  railroad  train  might 
be  found  in  any  county  through  which 
such  train  might  have  passed,  said 
that  such  a  statute,  while  it  changed 
the  common-law  rule,  was  "in  the  pow- 
er of  the  legislature;"  but  no  other 
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reference  was  made  to  the  question  of 
its  constitutionality. 

And,  in  a  number  of  instances,  stat- 
utes of  the  kind  under  consideration 
in  this  annotation  have  been  applied 
by  the  courts  without  the  question  of 
their  constitutionality  having  been  ex- 
pressly referred  to  in  any  way.  In  this 
class  may  be  mentioned  Nash  v.  State 
(1849)  2  6.  Greene  (Iowa)  286,  which 
construed  and  applied  a  statute  pro- 
viding that*  **when  a  person  shall  com- 
mit an  offense  on  board  of  any  vessel 
or  float,  he  may  be  indicted  for  the 
same  in  any  county  through  any  part 
of  which  such  vessel  or  float  may  have 
passed  on  tiiat  trip  or  voyage;"  People 


T.  Hulse  (1842)  8  Hill  (N.  T.)  809, 
which  involved  a  similar  statute;  Cora. 

Brown  (1919)  71  Pa.  Super.  Ct  675, 
which  applied  a  statute  providing  that 
the  venue  of  offenses  committed  dur- 
ing journeys  shall  be  in  any  county 
through  which  the  carrier  traveled 
during  the  time  the  felony  or  misde- 
meanor shall  have  been  committed: 
Beg.  V.  Sharpe  (1854)  6  Cox,  C.  C. 
(Enc.)  418,  Dears,  C.  C.  415.  24  L.  J. 
Hag.  Gas.  N.  S.  40,  which  applied  7 
Geo.  IV.  chap.  64.  §  13.  a  similar  stat- 
ute; and  Reg.  v.  French  (1859)  8  Cox, 
C.  G.  (Eng.)  252,  which  involved  the 
statute  cited  with  the  next  preceding 
case.  G.  J.  C. 


J.  L.  KUZUM 

V. 

W.  H.  SHEPPABD,  PUT.  in  Err. 


Weat  Virginia  Supreme  Ooitrt  •/  Appemla—OtiUber  19,  1A80. 
(—  W.  Va.  — »  104  S.  E.  587.) 

Cheeks  —  delay  fai  presentinir  —  discharge  of  indorser. 

1.  Inexcusable  delay  in  presenting  a  check  for  payment  will  discharge 
an  indorser  from  liability  thereon  if  the  checlc  is  not  paid,  whetlier  he 
is  in  fact  injured  or  not 

[See  iMte  on  this  question  begiiming  on  page  1028.] 


—  time  for  presentment. 

2.  The  person  receiving  a  check 
drawn  on  funds  in  a  bank  is  bound  to 
exercise  reasonable  diligence  in  mak- 
ing presentment  thereof  for  pa^rment, 
if  he  wishes  to  avoid  discharging  an 
indorser  thereof. 

[See  6  R.  0.  L.  503.] 
Trial  —  question  of  law  —  diligence 
in  presenting  check. 

3.  As  to  what  constitutes  reasonable 
diligence  in  the  presentment  of  a 
check  for  payment  to  the  bank  upon 
which  it  is  drawn,  where  the  facts  are 
conceded,  is  a  question  of  law  for  the 
court. 

[See  5  R.  C.  L.  509.] 
Checks  —  rules  for  presoiting. 

4.  If  the  person  receiving  such  a 
check  and  the  bank  upon  which  it  is 
drawn  are  in  different  places,  such 
a  check  must  be  forwarded  for  pre- 

Headnotes  by  Rirz,  J, 


sentei«tt  by  mall,  or  some  other  ordi- 
nary mode  of  transmission,  on  the  next 
day  after  the  receipt  thereof  at  the 
place  at  which  the  payee  resides,  or 
does  business,  if  reasonably  and  con- 
veniently practicable,  and,  if  not  so, 
then  upon  the  next  day  thereafter,  and ' 
the  same  must  be  presented  to  the 
bank  upon  which  it  is  drawn,  and  pay- 
ment demanded,  at  the  latest,  upon 
the  day  after  its  receipt  at  thk  place 
at  which  such  bank  is  located. 

[See  6  R.  C.  L.  510.] 
Payment  —  by  check  —  wkca  abao- 

Inte. 

6.  When  a  check  is  received  in  eon* 
ditional  payment  of  a  debt,  the  failure 
to  present  it  /or  payment  and  give  no- 
tice of  dishonor  within  a  reasonable 
time  after  its  receipt  operates  to  make 
such  conditional  payment  abooloto. 

[Soe  21  B.  C.  ll  66.3 
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BSRMt  to  tlie  Circuit  Court  for  Jackson  County  to  rsview  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to  enforce  payment  of  a  check 
indorsed  and  delivered  by  defendant  to  plaintiff  in  payment  of  land.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Warren  Miller,  Lewis  Mill-  "$365,"  but  the  words  written  out  in 
er,  and  T.  A.  Brown,  for  plaintiff  in    the  body  of  tlie  check  were  *'three 


error: 

Delay  and  neffligence  on  the  part 
of  the  holder  of  a  check,  in  presenting 
the  same  for  payment,  release  the  in- 
dorser. 

Thombnrsr  v.  Emmons,  23  W.  Va. 
326;  Feabody  Ins.  Co.  t.  Wilson,  29 
W.  Va.  628,  2  S.  B.  888;  Parsons,  Notes 
&  Bills,  p.  72;  Cox  v.  Boone,  8  W.  Va. 
507,  23  Am.  Rep.  627;  Ford  v.  Mc- 
Clung,  6  W.  Va.  156;  Brown  v.  Fer- 
guson, 4  Leigh,  37,  24  Am.  Dec.  707; 
Thompson  t.  Cumming,  2  Leigh,  S21; 
Willock  T.  Riddle,  5  Call.  (Va.)  858; 
Davis  V.  Poland,  92  Va.  225,  28  S.  E, 
292;  Early  t.  Preston,  Fatton  &  H. 
228;  Wood  T.  Luttrel,  1  Call.  (Va.) 
282;  May  v.  Boissesu,  8  Leigh,  181; 
Bank  of  Old  Dominion  t.  McVeigh,  29 
Gratt.  646. 

What  is  reasonable  time  within 
which  a  check  should  be  presented, 
when  there  is  no  dispute  about  the 
facts,  is  a  question  of  law  to  be  deter- 
mined by  the  court. 

61  Am.  &  Eng.  Enc.  Law,  1041;  3 
Kent,  Com.  p.  91;  Rosenthal  v.  Bhr- 
licher,  154  Pa.  399,  26  Atl.  435;  Loux 
V.  Fox,  171  Pa.  68,  33  Atl.  190;  Mo- 
hawk Bank  v.  Broderick,  10  Wend.  304. 

Messrs.  M.  C.  Archer  and  J.  U  Wolfe 
for  defendant  in  error. 

RHz,  J.,  delivered  the  opinion  of 
the  court: 

On  the  27th  day  of  November, 
1918,  plaintiff  made  sale  of  his  farm 
to  the  defendant  at  the  price  of 
.  $5,000.  Of  this  sum  $1,000  was  to 
be  paid  in  cash.  This  cash'  payment 
was  made  )aey  the  defendant  deliver- 
ing to  the  plaintiff  a  note  which 
plaintiff  owed  the  defendant,  for  the 
sum  of  $500,  by  turning  over  to  him 
a  check  which  defendisnt  had  re- 
cdved  from  one  O.  S.  Hutchinson  for 
the  sum  of  $865,  and  the  residue, 
?135,  by  a  check  drawn  by  defend- 
ant's wife.   The  check  of  Hutchin- 
son, above  referred  to,  was  made 
payable  to  the  order  of  the  defend- 
ant, W,  A.  Sheppard,  and  in  figures 
the  amount  thereof  was  given  as 
11  A.L.R^S. 


sixty-five  dollars."  This  check  was 
dated  the  30th  day  of  November,  and 
was  indorsed  on  the  back  in  blank 
by  the  defendant  at  the  time  he 
turned  it  over  to  the  plaintiff.  It 
appears  that  the  plaintiff  resided 
about  16  or  17  miles  from  the  town 
of  Ravenawood,  at  which  place  was 
located  the  Jackson  County  Bank 
upon  which  the  check  was  drawn, 
and  that  there  was  a  daily  mail  from 
plaintiff's  poetoffice  to  the  town  of 
Bavenswood,  leaving:  plaintiff's  poat- 
o£Sce  between  1  and  2  o'clock  in  the 
afternoon,  and  reaching  the  town  of 
Ravenswood  about  one  hour  later. 
Plaintiff  says  that  he  sent  this  check 
to  the  bank  upon  which  it  was  drawn 
on  the  7th  of  December,  just  one 
week  after  its  date,  and  that  the 
same  was  not  paid,  but  was  returned 
to  him  by  said  bank  with  the  nota- 
tion made  on  the  bottom  of  the  let- 
ter with  which  he  had  inclosed  it, 
advising  him  of  the  omission  of  the 
word  "hundred"  between  the  words 
'three"  and  "sixty"  in  the  written 
part  of  the  check.  Plaintiff  says 
that  he  thereupon  went  to  the 
home  of  the  defendant,  and,  the 
defendant  being  absent,  he  pre- 
sented to  the  defendant's  wife  the 
written  memorandum  made  by  the 
ofllcer  of  the  bank  above  referred 
to,  which  she  says  she  forwarded  to 
her  husband,  who  was  then  in  North 
Carolina,  and  which  her  husband 
says  was  received  by  him.  Plaintiff 
again  presented  this  check  to  the 
bank  on  the  8th  day  of  January, 
1919,  and  demanded  payment  there- 
of, which  was  refused,  the  answer 
being  made  that  there  were  no  funds 
with  which  to  pay  the  same.  Notice 
of  the  dishonor  was  then  given  to  the 
defendant  as  the  indorser  of  said 
check,  and  upon  his  refusal  to  pay 
the  same  this  suit  was  instituted  to 
recover  from  him  the  amount  tiiere- 
of. 
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It  is  shown  by  the  cashier  of  the 
bank  that  on  the  30th  day  of  Novem- 
ber, the  date  of  this  check,  the  maker 
of  the  check,  Hutchinson,  deposited 
in  the  bank  the  sum  of  $4,750  and 
that  from  that  date  until  the  9th  of 
December  there  were  at  all  times 
sufficient  funds  in  the  bank  with . 
which  to  pay  the  check.  After  the 
9th  of  December  there  were  no  funds 
remaining  in  the  bank  to  the  credit 
of  Hutchinson.  Hutchinson,  it  ap- 
pears, failed  in  business  in  the 
month  of  January,  and  was  ad- 
judged banliTupt.  On  tibe  trial  of 
the  case  in  the  circuit  court  of  Jack- 
son county  the  plaintiff  had  a  verdict 
for  the  amount  of  said  check,  with 
interest,  upon  which  judgment  was 
rendered 

The  defendant  insists  that  this 
judgment  should  be  reversed,  for 
the  reason  that  it  appears  from  the 
plaintiff's  own  testimony  that  he  did 
not  present  this  check  for  payment 
within  a  reasonable  time  after  the 
date  thereof,  for  which  reason  the 
defendant  is  discharged  of  liability 
as  an  indorser  thereon. 

That  it  is  the  duty  of  one  to  whom 
a  check  is  delivered  to  present  the 
cit«ic^i«.      same  at  the  bai^ 

for   vreaeat-  UpOn     Whlch    it  IS 

drawn  for  payment 
within  a  reasonable  time  is  conceded. 
The  questions  we  have  for  solution 
here  are :  First,  was  the  presenta- 
tion of  the  check  in  this  case  made 
within  such  reasonable  time;  and, 
second,  if  it  was  not,  what  was  the 
effect  of  the  plaintiiTs  failure  so  to 
present  it? 

That  the  plaintiff  failed  to  present 
this  check  at  the  bank  upon  which  it 
was  drawn  within  a  reasonable  time 
admits  of  no  doubt  under  our  hold- 
ings. The  check  was  dated  the  30th 
day  of  November,  which  was  Satur- 
day. Had  the  bank  upon  which  the 
check  was  drawn  been  located  at  the 
place  of  plaintiff's  residence,  it 
would  have  been  his  duty  to  present 
it  at  the  latest  on  the  next  business 
day  after  its  date,  which  would  have 
been  Monday,  the  2d  of  December. 
The  bank  upon  which  it  was  drawn 
was  not  at  the  place  of  plaintiff's 


residence,  but  at  the  town  of  Ravens- 
wood,  about  16  or  17  miles  distant. 
What,  then,  was  the  plaintiff's  duty? 
He  would  be  required  to  forward  the 
check  to  the  place  of  payment  for 
presentation,  by  mail  or  some  other 
usual  mode  of  trans- 
mission, on  the  next  ^iSStffi. 
day  after  the  re- 
ceipt thereof  by  him,  if  this  could 
reasonably  and  convenient^  be  done, 
and  then  to  have  the  same  presented 
for  payment  not  later  than  the  day 
following  it^  arrival  at  the  place  of 
payment.  This  is  the  doctrine  laid 
down  by  this  court  in  the  cases  of 
Lewis,  H.  &  Co.  v.  Montgomery 
Supply  Co.  59  W.  Va,  75,  4  L.R.A. 
(N.S.)  132,  52  S.  E.  1017,  and  Pink- 
ney  v.  Kanawha  Valley  Bank,  68  W. 
Va.  254,  32  L.R.A.(N.S.)  987.  6?  S. 
S.  1012,  Ann.  Cas.  1912B,  115. 

Applying  these  rules  tt)  the  facts 
as  stated  by  the  plaintiff,  we  find 
that  latere  was  a  daily  mail  running 
from  plaintiff's  place  of  residence  to 
Ravenswood,  the  place  of  payment 
of  the  check,  leaving  plaintiff's  place 
of  residence  between  1  and  2  o'clock 
in  the  afternoon,  and  arriving  at 
Ravenswood  about  an  hour  later. 
This  being  so,  it  was  his  duty  to  for- 
ward this  check  to  Ravenswood  for 
presentation  to  the  bank  upon  which 
it  was  drawn  not  later  than  the  mail 
leaving  his  postofiice  on  the  after- 
noon of  Monday,  the  2d  day  of  De- 
cember. It  further  appears  that  this 
train  would  have  reached -Ravens- 
wood between  2  and  3  o'clock,  so  it 
may  be  said  that  it  could  not  have 
been  conveniently  presented  for  pay- 
ment on  that  date,  but  it  was  the 
plaintiff's  duty  to  have  it  presented 
during  business  hours  on  the  next 
day.  His  failure  to  have  it  pre- 
sented for  payment  to  the  bank  upon 
which  it  was  drawn,  and  demand 
payment  thereof,  within  the  time 
above  indicated,  was  a  fallpre  upon 
his  part  to  exercise  due  diligence  in 
the  collection  of  said  check.  He  did 
not  present  it  within  a  reasonable 
time.  The  doctrine  of  the  author- 
ities above  cited  is  that,  where  the 
facts  are  conceded,  the  question  of 
what  is  a  reasonable  time  is  a  queft- 
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tion  of  law  for  the  court,  and  not  a 

question  to  be  deter- 
yTt;?JS£."  mined  by  the  jury, 
!!^*^i*-hHL  and  the  court  in  this 
case  should  have 
found  that  the  plaintiff  failed  to 
present  the  check  for  payment  with- 
in a  reasonable  time,  as  it  was  his 
duty  to  do. 

But  what  is  the  effect  upon  the  de- 
fendant, as  indorser  of  said  check,  of 
this  failure  upon  the  part  of  the 
plaintiff? .  Is  he  discharged  from  hia 
obtigation  as  indorser?  It  is  argued 
that  the  check  might  not  have  been 
paid,  even  had  it  been  presented 
promptly,  because  of  the  apparent 
irregularity  above  noted.  This  de- 
fect would  not  justify  the  bank  in  re- 
fusing payment  of  the  check,  for  the 
Negotiable  Instruments  Law  pro- 
vides that  where  there  is  an  ambi- 
guity in  the  written  language  of  an 
instrument  such  as  this,  the  figures 
will  be  looked  to,  to  determine  what 
was  intended. 

Again,  it  appears  in  this  case  that 
the  plaintiff  sent  this  check  to  the 
bank  upon  which  it  was  drawn,  thus 
making  it  his  agent  for  the  present- 
ment thereof.  It  was  held  in  Pink- 
ney  v.  Kanawha  Valley  Bank,  supra, 
that  it  was  negligence  upon  tiie  part 
of  the  holder  of  a  check  to  send  it  to 
the  drawee  bank  for  presentment. 
The  plaintiff  should  have  selected 
some  other  agency  for  the  purpose  of 
making  the  demand  for  payment. 
But  it  does  not  appear  from  the  evi- 
dence of  the  bank  officer  by  whom 
the  check  was  received  for  what  rea- 
son payment  was  refused.  He  says 
that  he  made  the  notation  on  l^e 
letter  written  to  the  bank  b^  the 
plaintiff  about  which  the  plaintiff 
testified,  and  returned  the  check  to 
the  plaintiff.  He  does  not  say  in 
his  testimony,  however,  whether  he 
refused  payment  of  the  check  be- 
cause there  were  no  funds,  or  be- 
cause of  the  irregularity  above 
noted.  He  did  not  give  notice  of 
the  dishonor  of  the  paper  at  that 
time  for  the  reason,  as  he  states, 
that  the  plaintiff  had  hot  requested 
him  to  do  so,  but  simply  returned  it 
to  the  plaintiff.  It  seems  to  be  very 
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well  established  that  kn  inexcua^ 
able  delay  upoa  the  part  of  a  holder 

of  a  check  to  pre-   

sent  it  for  payment  Sr««»«f£?' 
within  a  reasonable  jSJj'^I^* 
time  will  discharge 
the  indorser,  whether  he  is  in  fact 
injured  or  not  So  far  as' the  draw- 
er of  the  instrument  is  concerned, 
he  will  not  be  discharged  unless  he 
can  show  that  he  has  been  injured, 
and  then  only  to  the  extent  that  he 
has  suffered  from  the  delay,  but  an 
indorser's  obligation  is  different, 
and  if  the  holder  of  the  instrument 
fails  to  present  it  at  the  place  of 
payment  within  a  reasonable  time, 
and  give  notice  of  its  dishonor 
should  payment  be  refused,  the  in- 
dorser will  foe  discharged  regard- 
less of  whether  such  failure  has  re- 
sulted in*  loss  to  him  or  liot.  8  C.  J. 
p.  545;  Coleman  v.  Lewis,  183 
Mass.  485,  68  L.R.A.  482,  97  Am. 
St.  Rep.  460,  67  N.  E.  603;  Mauney 
V.  Coii  80  N.  a  800,  30  Am.  Bep. 
80 ;  Comer  v.  Dufour,  95  Ga.  376,  30 
L.RJ^.  300,  51  Am.  St.  Bep.  89,  22 
S.  E.  543 ;  First  Nat  Bank  v.  Mil- 
ler, 37  Neb.  500,  40  Am.  St.  Rep. 
499,  55  N.  W.  1064;  Humphries  v. 
Bicknell,  2  Litt.  (Ky.>  296,  13  Am. 
Dec.  268;  Kirkpatrick  v.  Puryear, 
22  L.R.A.  786,  and  note,  93  Tonn. 
409, 24  S.  W.  1180;  Aebi  v.  Bank  of 
Evansville,  124  Wis.  73,  68  L.R.A. 
964,  109  Am.  St  Rep.  925,  102  N. 
W.  329;  Start  v.  Tupper,  81  Vt  19, 
15  L.R.A.(N.S.)  213,  130  Am.  St. 
Rep.  1015,  69  Atl.  151 ;  Veazie  Bank 
V.  Winn,  40  Me.  60 ;  Martin  v.  Home 
Bank,  160  N.  Y.  190,  54  N.  E.  717; 
First  Nat  Bank  v.  Mackey,  157  HI. 
App.  408;  Harris  Abattoir  Co.  v. 
Maybee,  31  Ont.  L.  Rep.  458,  20  D. 
L.  R.  651. 

Checks  are  not  intended  to  be 
used  as  media  of  exchange.  When 
one  gives  a  check  or  indorses  a 
check  given  to  him  to  another,  he 
has  a  right  to  expect  that  such  other 
will  present  the  same  for  payment 
promptly,  and  if  he  fails  to  do  so  he 
in  effect  says  to  the  indorser,  "I  will 
no  longer  hold  you  as  a  party  to  this 
instrument."  If  such  a  check  is 
turned  over  to  one  in  payment  of  a 
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debt,  it  will  not  ordinarily  be  held 
to  be  a  discharge  of  the  debt,  but  if 
PBrmat^-kr  ^  holder  fails  to 
:t:2S:r^      present  it  promptly, 

of  dishonor  given  in  case  the  same  is 
not  paid,  such  failure  will  result  in 
discharfl^ng  the  debt  for  which  it  is 
given. 

A  number  of  instruokions  were 
given  on  behalf  of  the  plaintiff 
which  entirely  ignore  the  du^  which 
he  was  under  to  promptly  present 
this  check  for  payment,  and  the 
effect  of  his  failure  in  this  regard 


upon  the  indorser.  The  objectian 
to  the  giving  of  these  instructions 
should  have  been  sustained.  The 
instructians  offered  by  the  defend- 
ant present  theory  of  discharge 
of  the  indorser  by  failure  to  present 
the  check  for  payment  pronqttly, 
and  should  have  been  given. 

We  will  reverse  the  judgment  of 
the  Circuit  Ck)urt  of  Jackson 
County,  set  aside  the  verdict  of  the 
jury,  and  remand  the  case  for  a  new 
trial. 

WiUiaBifl,  P.,  and  Milldr,  J.,  ab- 
sent. 


ANNOTATION. 
Dvclutfie  of  ■idaCMf  by  cMay  n  prepcnfang  cImcIici 


The  proposition  maintained  in  the 
reported  case  (NuzuH  v.  Sh9PASD, 
ante,  1024)  that  the  indorser  of  a 
check,,  unlike  the  drawer,  is  relieved 
of  liability  thereon  by  an  unreasonable 
delay  in  presenting  the  same  for  pay- 
ment, whether  or  not  he  is  injured  by 
the  delay,  ia  supported  by  the  great 
weight  of  autiiority. 

Georgia.— Daniels  v.  Kyle  (1846)  1 
Ga.  304  (obiter) ;  Comer  v.  Dufour 
(1895)  96  Ga.  376,  30  L.R.A.  SCO,  61 
Am.  St.  Rep.  89,  22  S.  E.  643  (obiter). 

min<^  — Brown  v.  Schintz  (1903) 
202  111.  509,  67  N.  E.  172;  Travers  v. 
T.  U.  Sinclair  &  Co.  (1906)  122  XU. 
App.  208;  First  Nat.  Bank  v.  Mackey 
(1910)  157  ni.  App.  408. 

Indiana.  —  Swift  &  Co.  v.  Miller 
(1916)  62  Ind.  App.  312, 113  N.  E.  447. 

Iowa.  —  Northwestern  Coal  Co.  v. 
Bowman  (1886)  69  Iowa.  150,  28  N.  W. 
496. 

Louisiana.  —  Miller  v.  Moseley 
(1874)  26  La.  Ann.  667. 

Maine;  —  Veasie  Bank  v.  Winn 
(1866)  40  Me.  60. 

BUseissippL  —  Parker  v.  Beddick 
(1887)  66  Miss.  242,  7  Am.  St.  Rep. 
646,  3  So.  576. 

HissourL— Moody  v.  Mack  (1869) 
48  Mo.  210. 

Ncbnuska^First  Nat  Bank  v.  Mil- 
ler (1898)  37  Neb.  600,  40  Am.  St 
Rep.  489,  66  N.  W.  1064,  affirmed  on 
rehearing  in  (1896)  48  Neb.  791,  62 
N.  W.  195. 

New  York— Gough  v.  Staats  (1886) 


13  Wend.  549;  Smith  v.  Janes  (18S8) 
20  Wend.  192,  32  Am.  Dec.  527;  (Car- 
roll v.  Sweet  (1891)  128  N.  Y.  19, 13 
LJtJ^  43,  27  N.  £.  763;  Martia  f. 
Homa  Bank  (1899)  160  N.  Y.  190,  64 
N.  E.  717. 

Tmnesseeu — ^Eirkpatrick  v.  Pnryear 
(1894)  93  Tenn.  409.  22  LJELA.  786,  U 
S.  W.  IISO. 

Vermont — Start  v.  Tupper  (190S) 
81  Vt  19, 15  L.R.A.(N.S.)  213, 130  Am. 
St.  Rep.  1016,  69  AtL  151. 

Wisconsin.  —  Gifford  v.  Harddl 
(1894)  88  Wis.  638,  48  Am.  St  Rep. 
926,  60  N.  W.  1064;  Aebi  v.  Bank  of 
EvanaviUe  (1906)  124  Wis.  73,  68 
I^JLA,  964,  109  Am.  St  Rep.  926,  102 
N.  W.  829. 

Canada.  —  Bank  of  British  Noitii 
America  v.  Hasiip  (1914)  31  Ont  L 
Rep.  442,  20  D.  L.  R.  922;  Harris 
Abattoir  Co.  v.  Maybee  (1914)  31  Ont 
L.  Rep.  463.  20  D.  L.  B.  661. 

The  court,  in  Gough  v.  Staats  (N. 
Y.)  supra,  says:  "Upon  Qie  qaestioB 
of  due  diligence  to  charge  an  iudoiaer, 
whether  he  has  been  prejudiced  or  not 
by  the  delay  is  perfectly  immaterisL 
It  is  not  inquired  into.  The  law  pre- 
sumes he  has  been  prejudiced."  Ac- 
cording to  the  court  in  Carroll  t. 
Sweet  (1891)  128  N.  Y.  19,  13  LJLA. 
48,  27  N.  E.  763,  'presentment  in  dne 
time  as  fixed  by  the  law  merchant  was 
a  condition  upon  performance  of 
which  the  liability  of  the  defendut 
as  indorser,  depended,  and  this  dtisf 
was  not  excused,  although  the  drawer 
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of  tlie  check  had  no  funds,  or  was 
insolvent^   or   because  presentment 
would   have  been  unavailing  as  a 
means  of  procuring  payment.'*  Only 
when  there  ia  afllrmative  proof  that 
the  indorser  knew  when  he  cashed  the 
check  that  there  would  be  no  funds  in 
the  bank  to  meet  it  can  the  rule  be 
avoided.    Otherwise,  the  failure  to 
present  the  check  in  due  course  for 
payment  will  discharge  the  indorser, 
even,  thoagh  such  presentment  would 
have  been  anavailiBr.  Start  Tup- 
per  (Vt.)  aupra. 

The  same  mle  applies  whether  the 
suit  is  on  the  indorsement  or  against 
the  indorser  on  the  original  indebted- 
ness; if  there  is  such  delay  as  dis- 
charges the  liability  on  the  indorse- 
menty  the  original  indebtedness  is  held 
to  be  discharged.  Carroll  v.  Sweet 
(N.  Y.)  and  Kir^trick  v.  ^ryear 
(Tenn.)  supra. 

There  are  two  cases  which  se^n  to 
regard  a  loss  to  the  indorser  as  a  re- 
sult of  the  delay  a  necessary  condition 
to  his  release.  In  an  official  headnote 
appearing  in  the  case  of  State  Bank  v. 
Carroll  (1908)  81  Neh  484,  116  N.  W- 
276,  it  is  stated  that  mere  delay  on  the 
part  of  the  holder  of  a  check,  in  pre- 
senting it  for  payment  to  the  bank  on 
which  it  is  drawn,  will  not  relieve  the 
indorser  of  the  check  from  liability, 
unless  such  delay  caused  a  loss.  It 
does  not  appear,  however,  from  the 
facts  of  that  case  that  there  was  any 
delay;  the  negligence  complained  of 
eossisted  of  something  else.  In  Fleig 
V.  Sleet  (1886)  43  Ohio  St.  53,  64  Am. 
Kep.  800,  1  N.  E.  24,  which  was  an 
action  by  a  vendor  of  goods  against 
his  purchaser  on  the  account,  in  which 
the  purchaser  defended  on  the  theory 
that  the  account  had  been  paid  by  a 
bank  check,  or  draft,  which  he  had 
purchased  and  had  indorsed  to  the 
seller,  it  appeared  that  the  drawer  of 
the  draft  had  no  funds  with  the 


drawee  subject  to  the  payment  of  the 
check  at  the  time  it  was  drawn,  or 
afterwards.  It  appeared  that  the  ven- 
dor had  delayed  in  presenting  the 
check  for  pajonent.  In  holding  that 
the  action  might  be  maintained,  tiie 
court  says  that,  if  by  the  delay  of  the 
vendors  in  presenting  the  check  for 
payment  any  prejudice  had  resulted  to' 
the  defendant,  a  different  question 
might  have  arisen  in  this  case,  but  no 
such  prejudice  was  shown.  There 
were  no  funds  in  the  hands  of  the 
drawee  passing  Co  the  payment  of  the 
check  at  the  time  it  was  drawn,  or 
subsequent  thereto.  It  would  not  have 
been  paid  if  presented  at  the  close  of 
banking  hours  on  the  day  it  was  re- 
ceived. Although  this  was  an  action 
on  the  original  account,  no  point  is 
made  of  this  fact  1^  tiie  court  It 
appears  from  the  foregoing  that  these 
courts  were  of  the  opinion  that  an 
injury  to  the  indorser  is  necessary  to 
his  discharge.  It  is  doubtful,  how- 
ever, whether  the  courts  would  so  hold 
were  the  question  fairly  presented  to 
them,  especially  in  view  of  the  fact 
that  such  a  holding  is  contradicted  by 
all  well-considered  decisions.  In  Mo- 
hawk Bank  v.  Broderick  (1884)  13 
Wend.  (N,  Y.)  133,  27  Am.  Dec.  192, 
■  where  an  indorser  was  held  relieved 
by  failure  to  make  presentment  within 
a  reasonable  time  to  the  drawee  bank, 
the  court  states  that  from  the  facts 
found  by  the  special  verdict  there  is 
reason  to  believe  that  the  loss  of  the 
amount  due  upon  the  checks  might  not 
have  occurred  if  reasonable  diligence 
had  been  used  in  presenting  the  check 
for  payment  The  court  however, 
does  not  state  that  such  a  loss  is  a 
necessary  condition  of  the  release  of 
the  indorser. 

What  amounts  to  a  delay  in  the 
presentation  of  a  check  is  beyond  the 
scope  of  this  note.  W.  A,  B. 
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PBINCE  ELLIS  et  al.,  Appts., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

XentNoJky  Court  «/  AppeoMs^JlaniMry  13,  1990, 
(186  Ky.  494,  217  S.  W.  368.) 

Burglary  —  contraband  whisky  as  floods,  wares,  and  merchandise. 

1.  That  the  sale  of  whisky  is  prohibited  by  law  does  not  deprive  it  of 
its  character  as  goods,  wares,  and  merchandise,  and  a  thinsr  of  vaiae, 
within  the  meaning  of  a  statute  providing  for  punishment  of  one  break- 
ing a  storehouse  and  taking  therefrom  goods,  wares,  and  merchandise 
or  other  thing  of  value. 

[See  note  on  this  question  begmning  on  v^e  10S2.] 

—  taking  thing  of  no  valne. 

2.  Breaking  a  warehouse  and  carry-  anyone  who  feloniously  breaks  a  store- 
ing  away  therefrom  a  thing  of  no  house  and  takes  therefrom  any  goods, 
value,  and  which  Is  not  goods,  wares,  wares,  or  merchandise,  or  other  thiof 
or  merchandise,  is  not  burglary  under  of  value. 

a  statute  providing  for  punishment  of       [See  4  Jt.  C.  L.  487.] 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Fayette 
County  convicting  them  of  feloniously  breaking  into  a  storehouse  with 
intent  to  steal,  and  with  taking  property  therefrom  with  intent  to  con- 
vert it  to  their  own  use.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Frank  U  McCarthy,  for  appel-    therefrom  one  case  of  whisky,  of  the 


lants: 

Whisky  cannot  be  classed  as  "goods, 
wares,  and  merchandise." 

Dyott  v.  Letcher,  6  J.  J.  Marsh.  541 ; 
Flanders  v.  Com.  140  Ky.  38,  130  S.  W. 
809. 

Whisky  is  not  a  "thing  of  value." 

International  Harvester  Co.  v.  Ken- 
tucky, 234  U.  S.  216,  58  L.  ed.  1284,  34 
Sup.  Ct.  Rep.  653;  Polin  v.  Com.  19 
Ky.  L.  Rep.  453,  40  S.  W.  927. 

Messrs.  Charles  H.  Morris  and 
Charles  I.  Dawson,  Attorneys  General, 
for  the  Commonwealth. 

Carroll,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

The  appellants,  Ellis  and  Connor, 
were  indicted  by  the  grand  jury  of 
Fayette  county,  charged  with  "un- 
lawfully and  feloniously  breaking 
and  entering  into  the  storehouse  of 
Z.  Kafogolis  on  October  8,  1919, 
with  the  fraudulent  and  felonious  in- 
tent to  take,  steal,  and  carry  away 
therefrom  articles  of  value,  and  did 
then  and  there  unlawfully  and  felo- 
niously take,  steal,  and  carry  away 


value  of  $36  and  the  property  of  Z. 
Kafogolis,  with  the  felonious  and 
fraudulent  intent  to  convert  the 
same  to  their  own  use  and  to  penna- 
nently  deprive  the  owner  of  bis 
property  ttierein.'* 

On  a  joint  trial  they  were  each 
found  guilty;  their  punishment  be- 
ing fixed  at  confinement  in  the  state 
penitentiary  for  a  term  of  three 
years. 

The  indictment  was  found  under 
§  1164  of  the  Kentucky  Statutes, 
providing  in  part  that  "if  any  person 
shall  feloniously,  in  the  night  or 
day,  break  any  .  .  .  storehouse, 
.  .  .  with  intent  to  steal,  or  shall 
feloniously  take  therefrom  or  de- 
stroy any  goods,  wares,  or  mer- 
clumdise,  or  other  thing  of  valae, 
...  he  shall  be  confined  in  the 
penitentiary  not  less  than  one  sor 
more  than  five  years." 

On  this  appeal  the  argument  of 
counsel  for  Ellis  and  Connor  is  that 
the  motion  made  in  arrest  of  jad;- 
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meni  should  have  been  sustained, 
because  the  indictment,  as  well  as 
the  evidence,  showed  that  the  ac- 
cused had  not  committed  a  public 
offense.  This  argument  is  rested  on 
the  ground  that  Uie  whisky  was  not, 
at  the  time  of  the  breaking  and  steal- 
ing complained  of,  a  thing  of  value, 
or  goods,  wares,  or  merchandise, 
within  the  meaning  of  the  statute; 
and  of  course,  if  this  were  so,  the 
accused,  although  the  evidence 
clearly  establishes  that  they  broke 
into  the  place  of  Kafogolis  and  car- 
ried away  therefrom  a  case  of 
whisky  did  not  commit  any  offense 

tmkimm  thuw  of  bscause  no  offense 
M  inu«.  yjj^gj.  statute 

can  be  committed  imless  the  thing 
taken  is  "goods,  wares,  or  merchan- 
dise," and  has  some  value,  however 
small  it  may  be. 

It  b  true,  as  argued  by  counsel, 
that  at  the  time  the  whisky  was 
taken  the  manufacture  and  sale  of 
whisky  were  prohibited  by  what  is 
known  as  the  "Federal  War  Pro- 
hibition Act"  (Act  Nov.  21,  1918, 
chap.  212,  40  Stat,  at  L.  1045) ,  and 
also  true  that  the  owner  of  the 
whisky  could  not  at  that  time  sell 
it  on  the  market  or  otherwise;  but 
the  fact  that  the  whisky  was  not  the 
subject  of  lawful  traffic,  or  the  fact 
that  its  sale  was 
prohibited  by  law, 
did  not  deprive  it  of 
its  character  as 
"goods,  wares,  or 
merchandise,"  within  the  meaning 
.of  the  statute,  or  of  its  Tsdne  as 
'goods  or  merchandise. 

Webster  defines  "merchandise:" 
"To  trade  or  traffic  in"  "whatever  is 
usually  bought  or  sold  in  trade  or 
market,  or  by  merchants;  wares; 
goods;  commodities."  "Goods"  are 
defined  as  "wares;  chattels;  mer- 
chandise." 

One  definition  of  'Srares"  is: 
"Articles  of  merchandise,  goods,  or 
commodities."  It  will  thus  be  seen 
that  the  words  "goods,  wares,  and 
mer<^ndisQ,"  in  their  common  and 
ordinaiy  usage  and  according  to 
thttr  establurihed  definitions,  em^ 


^«  o  n  t  r  Kband 
and  Mereluia- 


brace  every  species  of  tangible  per- 
sonal property.  Whisky,  of  course, 
was  property  and  a  thing  of  value 
before  its  sale  was  made  unlawful, 
and  plainly  it  did  not  lose  its  nature 
as  property  or  as  a  thing  of  value  by 
the  prohibition  of  its  sale.  It  yet 
remains  an  article  of  property,  and 
property  of  value  to  the  owner,  who 
had  the  legal  right  to  keep  and  use 
it  for  his  personal  purposes.  It  is 
not  necessary,  to  constitute  goods, 
wares,  or  merchandise  property  of 
value,  that  the  article  should  foe  -one 
that  it  was  lawful  to  trade  or  traffic 
in,  because  an  article  of  tangible 
personal  property  may  be  a  thing  of 
value  to  the  owner,  although  he  may 
not  foe  permitted  to  sell  or  dispose  of 
it  in  the  manner  he  might  sell  or 
dispose  of  other  articles  of  personal 
property. 

So  that  in  its  last  analysis  the 
question  raised  by  counsel  comes  to 
the  point  whether  an  article  of  per- 
sonal property,  which  it  is  unlawful 
to  sell  or  dispose  of,  may  be  the  sub- 
ject of  larceny  or,  robbery  in  the 
sense  that  a  person  who  steals  or 
carries  it  away  may  be  punished  un- 
der the  statute.  The  statute  was 
designed  to  prevent  and  punish  the 
unlawful  taking  of  the  property  of 
another,  and  it  is  not  material 
whether  the  owner  was  prohibited 
from  having  it  in  possession  or  de- 
nied the  right  to  sell  it.  No  inquiry 
will  be  made  into  the  purpose  for 
which  the  owner  has  or  holds  the 
property  that  is  stolen.  The  crime 
is  complete  when  personal  property, 
consisting  of  goods,  wares,  or  mer- 
chandise, or  other  thing  of  value,  is 
stolen  or  taken  away  unlawfully, 
whether  the  offense  is  technically 
larceny,  housebreaking,  or  robbery. 

In  determining  the  innocence  or 
guilt  of  the  accused  in  such  a  case, 
the  nature  or  character  of  the  goods, 
wares,  or  merchandise,  or  the  use  to 
which  it  may  or  can  be  put,  is  not 
material,  if  it  is  a  thing  of  value. 
The  robber  or  the  thief  cannot  jus- 
tly, mitigate,  or  excuse  his  crime 
upon  the  ground  that  the  owner, 
whose  property  was  taken,  was  pro- 
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hibited  by  law  from  having  it  in 
possession,  or  selling  or  disposing  ol 
it..  The  offense  committed  by  the 
owner  in  having  the  piossession  of  a 
thing  that  it  is  unlawful  to  possess 
will  not  be  allowed  to  set  off  or  oblit- 
erate the  •offense  committed  by  the 
thief.  If  tile  owner  has  violated  the 
law,  he  may  be  punished  in  the  man- 
ner provided  by  the  law.  His  of- 
fense, if  any,  is  entirely  separate 
and  distinct  from  that  committed  by 
the  person  who  unlawfully  took  the 
property  from  his  possession.  The 
unlawful  taking  is  one  offense;  the 
unlawful  possession  of  the  thing 
taken  is  another. 

In  Smith  v.  State,  187  Ind.  253, 
L.R.A.1918D,  688,  118  N.  E.  954, 
Smith  was  charged  with  stealing  a 
gambling  device,  and  his  defense 
was  that  property  owned  and  used 
for  gambling  purposes,  contrary  to 
the  statute,  was  not  the  subject  of 
larceny;  but  the  court,  citing  many 
cases,  held  l^at  such  property  was 
the  subject  of  larceny.  In  Osborne 
V.  State,  115  Tenn.  717,  92  S.  W. 
853,  5  Anii.  Cas.  797,  the  court  said : 
'It  is  also  well  settled  that  a  chattel 
kept  for  an  unlawful  purpose,  such 
as  intoxicating  liquors  kept  for  sale 
in  violation  of  law,  or  gambling 
paraphernalia,  the  possession  of 
which  is  prohibited,  may  be  the  sub- 
ject of  larceny." 

In  State  v.  May,  20  Iowa,  305,  the 
court,  in  considering  the  questioii 
whether  a  person  who  stole  whisky 
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that  was  kept  in  violation  of  law 
was  guilty  of  larceny,  said:  Lar- 
ceny "is  a  distinct  crime  from  keep- 
ing liquors  for  sale  contrary  to  the 
provisions  of  the  statute ;  both,  to  be 
sure,  are  violations  of  law,  but  each 
has  its  own  specific  and  appropriate 
penally,  and  each  must  be  dealt 
with  by  itself.  Although  liquor  as 
an  article  of  traffic  is  prohibited, 
and  is  liable  when  kept  as  such  to  be 
seized  and  destroyed,  nevertheless, 
until  this  is  done,  it  is  in  its  essen- 
tial nature  property.  It  may  at  any 
time  be  withdrawn,  as  an  article  ot 
trade,  and  kept  exclusively  for  pri- 
vate use.  It  is  also  confessedly  prop- 
erty in  the  hands  of  him  who  keeps 
it  alone  for  medicinal,  mechanical, 
or  sacramental  purposes.  Besides, 
it  is  a  principle  or  rule  of  properly, 
as  old  as  common  law  itself,  that  the 
possession  of  one  is  good  against  all 
others  who  cannot  show  a  better 
right  of  possession.  Hence  he  who 
steals  a  stolen  article  of  property 
from  a  thief  may  himself  be  con- 
victed, notwithstanding  the  crimi- 
nality of  the  possession  by  his  im- 
mediate predecessor  in  crime." 

To  the  same  effect  are  Com. 
Smith,  129  Mass.  104;  Bales  v. 
State,  3  W.  Va.  685. 

Many  other  cases  might  be  cited, 
but  tile  ones  mentioned  are  sofll- 
cient,  as  there  is  no  conflict  in  the 
authonty  on  this  subject. 

Wherefore  the  Judgment  is  af- 
firmed. 


ANNOTATION. 


Outlawed  liquet  as  subject  of  larceny. 


The  duration  of  the  period  of  out- 
lawry of  intoxicating  liquors  is  not 
sufficient^  extended  to  have  produced 
many  cases  upon  this  subject  up  to  the 
present  time. 

In  Ereiter  v.  Kichols  (1874)  28 
Mich.  496,  the  larceny  was  not  of  out- 
lawed liquor,  for  the  court  says  by 
statute  in  this  state,  as  well  as  by  the 
common  law,  beer,  which  was  the 
beverage  in  controversy,  is  recognised 
as  property,  and  if  one  steals  it  from 


the  owner  he  may  be  punished  for  it 
In  State  v.  May  (1866)  20  Iowa,  SOS, 
the  court  says  although  liquor  as  an 
article  of  traffic  is  prohibited,  and  is 
liable,  when  kept  as  such,  to  be  seised 
and  destroyed,  nevertheless,  ontil  tiiis 
is  done,  it  is  in  its  essential  nsture 
property.  The  court  further  says  tfast 
it  is  true  that  the  statute  renders  sH 
contracts  founded  upon  a  liquor  con- 
sideration void,  but  it  seems  to  be 
illogical  to  hold  that  because  t^is  ia  »b 
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the  atealins  of  liquor  may  not  be 
criminally  punishable  by  indictment. 

Ixi  State  V,  Seffo  (1918)  161  lova, 
71, 140  N.  W.  802,  the  court  aays  even 
if  the  liquor  was  purchased  for  an  un- 
lawful purpose,  it  would  not  justify 
accused  in  taking  it  from  the  owner 
by  force  and  violence. 

In  Com.  V.  Coffee  (1857)  9  Gray 
(Mass.)  139,  the  court,  in  holding  that 
intoxicating  liqaor  possessed  for  ille- 
gal sale  was  subject  to  larceny,  said 
the  thing  was  property  and  the  sub- 
ject of  larceny.  The  owner  might  for- 
feit and  lose  the  property  if  upon 
proper  legal  process  it  should  appear 
that  it  was  procured  and  held  for  an 
illegal  purpose,  but  only  upon  such 
proof  and  in  tiie  methods  the  law 
points  out 

In  Osborne  t.  State  (1905)  116  Tenn. 
717,  92  S.  W.  858,  5  Ann.  Cas.  797, 
which  was  a  prosecution  for  larceny 
of  a  pistol,  the  court  in  argument  says 
it  is  well  settled  that  a  chattel  kept 
for  an  unlawful  purpose,  such  as  in- 
toxicating liquors  kept  for  sale  in  vio- 
lation of  law,  may  be  the  subject  of 
larceny. 

in  State  v.  Donovan  (1919)  108 
Wash.  276, 183  Pac.  127,  the  court  held 
that,  although  the  whisky  was  out- 
lawed so  that  the  law  would  not  af- 
ford relief  to  anyone  making  claim  to 
property  therein,  it  might  be  the  sub- 
ject of  larceny. 

In  Com.  V.  Smith  (1880)  129  Mass. 
104,  which  was  a  case  of  embezzlement 
by  the  agent  of  the  proceeds  of  unlaw- 
ful sales  of  intoxicating  liquor,  the 
court,  in  upholding  a  conviction,  says, 
in  argument,  that  liquor  held  for 
illegal  sale  is  subject  to  larceny. 

In  Fears  v.  State  (1897)  102  Ga. 
279,  29  S.  £.  463,  the  court,  in  estab- 
lishins:  the  existence  of  a  property 
right  in  intoxicating  liquor,  cites  cases 
to  the  effect  that  such  liquors  are  sub- 
ject to  larceny. 

And  the  general  rule  to  that  effect 
is  laid  down  in  August  v.  State  (1912) 
11  Ga.  App.  798,  76  S.  E.  164;  Mance  v. 
State  (1908)  6  Ga.  App.  229,  62  S.  E. 


1053.  And  the  same  result  is  reached 
in  case  of  burglary,  in  the  reported 
case  (ELLIS  t.  Com.  ante,  1030). 

The  argument  in  Com.  v.  Rourke 
(1862)  10  Cush,  (Mass.)  397,  which 
was  a  case  of  larceny  of  the  money 
received  for  an  illegal  sale  of  intoxi- 
cating liquor,  has  been  so  frequently 
referred  to  as  furnishing  the  basis 
for  the  decisions  holding  liquors  to  be 
subject  of  larceny,  that  it  is  set  out 
for  the  benefit  of  the  reader,  as  fol- 
lows: "If,  looking  beyond  tine  mere 
question  of  property,  we  pass  to  con- 
siderations of  public  policy,  this  may 
be  regarded  in  two  points  of  view: 
One,  of  convenience  in  the  administra- 
tion of  justice;  the  other,  of  higher 
ethical  relation.  As  to  the  former 
point,  it  is  not  easy  to  conceive  any- 
thing which  would  more  seriously  em- 
barrass the  public  ministers  of  justice, 
and  obstruct  its  administration,  than 
if  it  were  held  that  any  element  of 
illegality  in  the  acquisition  of  prop- 
erty rendered  it  incapable  of  being  the 
subject  of  larceny,  and  if,  as  a  conse- 
quence, the  necessity  followed  in 
every  case  to  go  into  the  inquiry  how 
the  party  complaining  acquired  the 
property.  As  to  the  latter  point,  if 
the  question  be  put  in  the  form  most 
favorable  to  the  argument  {or  the  de- 
fendant here,  it  stands  thus:  Of  the 
alternative  moral  and  social  evils, 
which  is  the  greater:  To  deprive 
property  unlawfully  acquired  of  all 
protection  as  such,  and  thus  to  dis- 
courage unlawful  acquisition,  bat  en- 
courage larceny;  or  to  punish  and  so 
discourage  larceny,  though  at  the  pos- 
sible risk  of  thus  omitting  so  far  forth 
to  discourage  unlawful  acquisition? 
The  balance  of  public  policy,  if  we 
thus  attempt  to  estimate  the  relative 
weight  of  alternative  evils,  requires, 
it  seems  to  us,  that  the  larceny  should 
be  punished.  Each  violation  of  law  is 
to  be  dealt  with  by  itself.  The  felo- 
nious taking  has  its  appropriate  and 
specific  punishment;  so  also  has  the 
unlawful  acquisition."        H.  P.  F. 
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FOUETH  NATIONAL  BANK  OF  MONTGOMERY,  Plff.  in  Bit., 

V, 

W.  G.  BRAGG. 


Tirgtnta  Supreme  Court  of  Appeals— Martih  18,  19SS0, 

(—  Va.  — .  102  S.  E.  649.) 

Bank  —  crediting  draft  —  ownership. 

1.  A  bank  which  credits  the  amount  of  a  draft  to  the  depositor,  and  per- 
mits him  immediately  to  draw  against  it,  becomes  the  owner  of  it  and  the 
bill  of  lading  which  is  attached  to  it,  although  it  reserves  the  rifl^t  to  charge 
back  the  amount  in  case  the  draft  is  not  paid. 

iSee  note  on  this  question  beginning  on  page  1043.] 


AsBignment  —  bill  of  lading  —  effect 

2.  A  bona  fide  assip;nment  or  trans- 
fer of  a  bill  of  lading  vesta  in  the 
assignee  or  transferee  the  title  of  the 
shipper  of  the  goods  covered  by  the 
bill. 

[See  4  R.  C.  L.  32.] 

—  effect  of  payment  of  draft. 

3.  When  a  bank  takes  an  assignment 
of  a  bill  of  lading  and  pays  the  ac- 
companying draft  of  the  shipper  for 
the  value  of  the  goods,  the  bank  be- 
comes a  bona  fide  holder,  and  no  at- 
tachable interest  in  the  goods  or  pro- 
ceeds thereof  remains  in  the  shipper. 

Ctmflict  of  laws  —  rights  created  by 
deposit  of  draft 

4.  The  contract  arising  from  the  de- 
posit of  a  draft  in  a  bank,  with  the 
understanding  that  it  may  be  checked 
against  and  charged  back  if  not  paid, 
is  to  be  construed  by  the  law  of  the 
state  where  the  bank  depositor  resides 
and  the  draft  was  drawn,  and  not  by 
that  of  the  state  of  the  drawee. 

[See  3  B.  G.  U  1142;  6  R.  C.  L.  964, 
966.] 

Trial  —  questiwk  of  law  and  fact  — 
foreign  law. 

5.  The  question  what  is  the  law  of 
another  state  is  one  of  fact,  but  the 
interpretation  of  a  foreign  statute  or 
judicial  decision  is  a  question  of  law. 

[See  10  R.  G.  L.  1113;  11  R.  C.  L. 
595  ;  25  R.  C.  L.  953.] 


Evidence  —  foreign  decMMk 

6.  A  decision  of  a  foreign  court  not 
introduced  in  evidence  cannot  be  con- 
sidered as  evidence,  but  the  court  toay 
look  to  it  as  an  authoritative  repos- 
itory of  legal  principles  for  guidance 
in  the  interpretation  of  decisions 
which  were  introduced  in  evidence. 

Bank  —  right  to  charge  back  nnpaid 

draft 

7.  A  bank  crediting  a  draft  to  a  de- 
positor's account  as  cash  has,  as  mat- 
ter of  law,  a  right  to  charge  it  btck 
if  not  paid. 

[See  3  R.  C.  L.  522.] 

Bills  and  notes  —  effect  of  form  of  in- 
dorsement 

8.  The  title  of  a  bank  to  a  draft 
which  it  has  credited  to  its  depositor's 
account  as. cash  is  not  affected  by  plac- 
ing an  indorsement  upon  it  that  it  in- 
dorses solely  for  collection,  and  does 
not  guarantee  the  title,  possession,  de- 
livery, quality,  quantity,  or  other 
condition  of  the  goods  mentioned  in 
the  attached  bill  of  lading. 

Garnishment  —  priority  of  r^ht  — 
proceeds  of  draft 

9.  The  title  of  a  bank  to  the  pro- 
ceeds of  a  draft  against  a  bill  of  lad- 
ing which  it  has  credited  to  the  de- 
positor's account  as  cash,  and  foi^ 
warded  for  collection,  is  sup^ior  to 
that  of  one  attaching  the  proceeds  as 
creditor  of  the  drawer. 


Ebror  to  the  Circuit  Court  of  the  Cit^  of  Richmond  (Scott,  J.)  to  i;eview 
a  judgment  overruling  intervener's  motion  to  set  aside  the  verdict  in  favor 
of  plaintiff  in  a  proceeding  for  the  attachment  of  the  proceeds  of  a  draft 
in  satisfaction  of-  a  demand  by  plaintiff  against  defendant.  Reverted, 

The  facts  are  stated  in  the  opinion  of  the  court 
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Ur.  Cieorxe  Bryan,  for  plaintiff  in 
error: 

If  the  intention  of  the  parties  was 
that  at  the  time  the  item  was  deposited 
it  shoald  be  treated  as  cash,  then  title 
to  it  passed  to  the  bank. 

Fayette  Nat.  Bank  v.  Summers,  106 
Va.  689,  7  L.RJV.(N.S.)  694,  54  S.  £. 
862 ;  National  Commercial  Bank  t. 
Miller,  77  Ala.  73,  54  Am.  Rep.  .50; 
lornchburg  Mill.  Co.  v.  National  Exch. 
Bank,  109  Va.  639,  64  S.  p.  980; 
Greensburg  Nat.  Bank  v.  Syer,  113  Va. 
68,  78  S.  E.  438;  Miller  v.  Norton,  114 
Va.  609,  77  S.  E.  462;  Buckeye  Nat. 
Bank  v.  Huff,  114  Va.  1.  76  S.  E.  769; 
American  Nat.  Bank  v.  Henderson,  123 
Ala.  612,  82  Am.  St.  Rep.  147,  26  So. 
498;  Cosmos  Cotton  Go.  v.  First  Nat. 
Bank,  171  Ala.  392,  32  L.R.A.(N.S.) 
1173.  54  So.  621,  Ann.  Cas.  1913B,  42; 
4  R.  C.  L.  33,  34;  American  Thresher- 
man  V.  Citizens  Bank  (American 
Thresherman  v.  De  Tamble  Motors 
Co.)  164  Wis.  366,  49  L.R.A.(N.S.)  644, 
141  N.  W.  210. 

Mr.  Alexander  H.  Sands,  for  defend- 
ant in  error: 

Where  a  drawer  of  a  draft  indorses 
it  to  a  bank  when  depositing  it  for 
collection,  and  a  bank  credits  the 
drawer  with  the  amount  thereof  on  his 
deposit  account,  the  bank  does  not,  by 
such  act  alone,  become  the  purchaser 
of  the  draft;  before  the  bank  becomes 
the  owner  thereof  so  as  to  eliminate 
the  title  and  ownership  of  the  depos- 
itor, there  must  be  an  agreement,  ex- 
press or  implied,  by  which  the  depos- 
itor parts  unconditionally  with  the 
ownership  in  said  .draft,  and  the  bank 
acquires  unconditional  ownership 
therein. 

Morris  v.  Alabama  Carbon  Co.  139 
Ala.  620,  36  So.  764;  Stone  River  Nat. 
Bank  v.  Lerman  Mill.  Co.  9  Ala.  App. 
322,  68  So.  776;  Eufaula  Grocery  Co.  v. 
Missouri  Nat.  Bank,  118  Ala.  412,  24 
So.  389;  Greensburg  Nat.  Bank  v.  Syer, 
lis  Va.  53,  73  S.  E.  438;  St.  Louis  & 
S.  F.  R.  Co.  V.  Johnston,  133  U.  S.  666, 
33  L.  ed,  683,  10  Sup.  Gt.  Rep.  890. 

Kelly,  P.,  delivered  the  opinion  of 
the  court: 

On  December  7,  1917,  W.  F.  Cov- 
inirton,  trading  as  Covington  Manu- 
facturing Company,  at  Montgomery, 
Alabama,  drew  a  sight  draft  for 
$1,740.21  on  Blanchester  Mills,  Rich- 
mond, Virginia,  and  attached  there- 
to a  bill  of  lading  for  a  shipment  of 
com.   This  draft,  with  the  bill  of 


lading  attached,  wa;s  deposited  by 
Covington  in  the  Fourth  National 
Bank  of  Montgomery,  where  he  had 
a  regular  account.  The  item  was 
not  entered  for  collection,  bat  was 
treated  as  cash,  and,  along  with 
other  cash  items  deposited  at 
the  same  time  (the  total  deposit  be- 
ing $1,875^3),  was  placed  imme- 
diately to  Covington's  credit  and 
subject  to  his  check.  His  account  at 
the  bank  continued  thereafter  in  the 
usual  course  of  such  accounts  until 
some  time  in  April,  1918,  when  it 
became 'overdrawn  and  was  discon* 
tinued.  In  tiie  meantime,  however, 
although  the  account  had  been  active 
and  Covington's  balance  at  times 
substantial,  the  balance .  had  fluc- 
tuated, and  shortly  after  the  deposit 
of  the  draft  above  mentioned,  to  wit, 
on  December  11,  1917,  the  balance 
was  reduced  to  about  $600,  on  De- 
cember 16  to  about  $300,  and  on 
January  14,  1918,  to  less  than  $25. 
It  thus  appears  that  to  all  substan- 
tial intents  and  purposes  the  full 
amount  placed  to  his  credit  on  ac- 
count of  l^e  draft  was  paid  out  upon 
his  checks. 

It  was  the  custom  and  usage  of  * 
the  banks  in  Montgomery  to  take 
out-of-town  drafts  as  cash,  giving 
the  depositor  credit  therefor  and  al- 
lowing him  to  check  upon  the 
amount  at  once;  but  in  such  cases 
the  deposit  had  first  to  be  approved 
by  some  officer  of  the  bank  author- 
ized for  that  purpose.  In  this  case 
the  deposit  appears  to  have  been  ap- 
proved by  the  cashier  of  the  bank, 
an  officer  having  such  auliiority.  It 
was  always  understood  that,  if  such 
drafts  were  not  paid  by  the  drawee, 
t^ey  would  be  charged  back,  or  the 
depositor  otherwise  held  ultimately 
liable  therefor. 

The  draft  was  forwarded  by  the 
bank  to  its  correspondent,  the 
American  National  Bank,  in  Rich- 
mond, by  which  it  was  presented, 
and,  after  the  deduction  of  a  small 
amount,  which  was  authorized  by 
the  bank  with  the  approval  of  Cov- 
ington, the  same  was  paid  on  Feb- 
ruary 2,  1918,  there  having  been 
some  dday  and  negotiations  with 
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bill  of  Indl: 


reference  thereto  between  its  pres-' 
entation  and  payment. 

The  day  the  draft  was  paid  to  the 
American  National  Bank,  the  pro- 
ceeds were  attached  by  W.  G.  Br&gg 
for  the  satisfaction  of  an  unliqui- 
dated demand  against  Covington, 
which  he  was  then  asserting  in  a 
foreign  attachment  proceeding  in 
the  circuit  court  of  the  city  of  Rich- 
mond. The  Fourth  National  Bank 
intervened  by  petition,  claiming  to 
have  been  the  holder  hi  due  course 
of  the  draft,  and  as  such  the  owner 
of  the  proceeds  of  the  bill  of  lading. 
The  case  was  tried  by  the  court  and 
a  jury.  There  was  a  verdict  and 
judgment  in  favor  of  Bragg,  and  the 
case  is  here  upon  a  writ  of  error. 

It  is  a  platitude  of  the  law  mer- 
chant that  a  bona  fide  assignment  or 
transfer  of  a  bill  of 
lading  vests  in  the 
assignee  or  trans- 
feree the  title  of  the  shipper  to  the 
goods  covered  by  the  bill.  Smith, 
Mercantile  Law,  p.  378 ;  4  R.  C.  L.  p. 
32,  and  cases  cited  in  note  19. 
Equally  familiar  and  well  settled  is 
the  proposition  that,  where  a  bank 
takes  an  assignment  of  a  bUl  of  lad- 
-*«#ct  Dt  pays  the  ac- 

payment  of  companying  draft 
of  the  shipper  for 
the  value  of  the  goods,  the  bank 
thereby  becomes  a  bona  fide  holder, 
and  no  attachable  interest  in  the 
goods  or  proceeds  thereof  remains  in 
the  shipper.  Buckeye  Nat.  Bank  v. 
Huff,  114  Va.  i;  7,  75  S.  E.  769; 
Walsh,  B.  &  Co.  V.  First  Nat.  Bank, 
228  ni.  446,  81  N.  E.  1067. 

The  important  question  in  this 
and  all  similar  cases  is  whether  it 
can  be  said  that  the  draft  with  the 
bill  of  lading  attached  has  been  taken 
by  the  bank  in  such  way  as  to  consti- 
tute an  assignment  of  and  payment 
for  the  bill.  The  answer  here  de- 
pends upon  the  manner  in  which  the 
draft,  as  the  medium  both  of  the  as- 
signment of  and  the  payment  for  the 
bill,  was  deposited  in  and  handled 
by  the  bank ;  and  the  case  thus  pre- 
sents the  very  common,  but  very  im- 
portant, and  not  altogether  simple, 
question  as  to  the  circumstances  un- 


der which  a  hank,  in  taking  from  a 
customer  a  check  or  draft  in  the 
usual  course  of  the  banking  busi- 
ness, will  become  the  owner  of  such 
check  or  draft,  as  distinguished 
from  a  mere  collecting  agent  for  the 
customer.  The  authorities  upon  the 
question  are  multitudinous  and  not 
altogether  harmonious,  but  they 
may  be  safely  said  to  clearly  pre> 
ponderate  in  favor  of  the  view  tiiat, 
under  the.  facta  of  this  case,  tbe 

bank  became  the  B-mk^-w-iita. 
owner  of  the' draft  d«mi»-»wm«- 

by  purchase,  and  ac-  "  ■* 
cordingly  the  owner  of  the  biH  of 
lading  and  its  proceeds. 

Some  general  discussion  of  the  au- 
thorities seems  desirable,  since  the 
question,  precisely  as  it  arises  hen^ 
can  hardly  be  said  to  have  bees 
definitely  settled  either  in  this  state 
or  in  the  state  of  Alabama,  wb^ 
the  draft  was  drawn  and  deposited. 

In  3  R.  C.  L.  p.  524,  §  152,  it  is 
said :  "When  a  check  or  other  com- 
mercial paper  is  depKwited  in  bank 
indorsed  for  collection,  or  when 
there  is  a  definite  understanding 
that  such  is  the  purpose  of  the  par- 
ties at  the  time  of  deposit,  there  is 
no  question  that  the  title  to  the 
paper  remains  in  the  d^ositor.  So 
checks  deposited  as  checlra  do  not 
give  rise  to  the  relation  of  debtor 
and  creditor,  and  the  title  to  them 
remains  in  the  depositor,  the  bank 
merely  acting  as  an  agent  of  the  de- 
positor for  the  purpose  of  collection. 
If,  on  the  other  hand,  there  is  a 
definite  understanding  at  the  time  of 
the  deposit  that  such  paper  is  de- 
posited as  cash,  it  is  clear  that  the 
title  passes  to  the  bank.  But  when 
a  check  indorsed  in  blank  is  de- 
posited, without  any  d^nite  under- 
standing as  to  the  way  it  is  to  be 
treated,  but  is  credited  by  the  bank 
to  the  depositor  as  cash,  and  is  so 
entered  upon  the  depositor's  pass 
book,  the  question  frequently  arises 
whetiier  the  titie  to  the  check  passes 
immediately  to  the  bank,  or  remains 
in  the  depositor.  Prima  facie,  ac- 
cording to  the  weight  of  authority, 
the  passing  to  the  credit  of  the  de- 
positor of  a  check  bearing  an  in- 
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dorsement  not  indicating  that  it  was 
deposited  for  collection  merely, 
passes  the  title  to  the  bank" — citing 
numerous  cases. 

In  Burton  v.  United  States,  196 
U.  S.  283,  49  L.  ed.  482,  26  Sup.  Ct. 
Rep.  243,  the  following  observa- 
tions, pertinent  here,  were  made  by 
Mr,  Justice  Peckham,  who  delivered 
the  opinion  of  the  court,  concurred  in 
by  all  of  the  justices  except  Mr.  Jus- 
tice Harlan :  "There  was  no  oral  or 
special  agreement  made  between  the 
defendant  and  the  bank  at  the  time 
when  any  one  of  the  checks  was  de- 
posited and  credit  given  for  the 
amount  thereof.  The  defendant  had 
an  account  with  the  bank,  took  each 
check  when  it  arrived,  went  to  the 
bank,  indorsed  the  check,  which  was 
payable  to  his  order,  and  the  bank 
took  the  check,  placed  the  amount 
thereof  to  the  credit  of  the  defend- 
ant's account,  and  nothing  further 
was  said  in  regard  to  the  matter. 
In  other  words,  it  was  the  ordinary 
case  of  the  transfer  or  sale  of  the 
check  by  the  defendant,  and  the  pur- 
chase of  it  by  the  bank,  and  upon  its 
delivery  to  the  bank  under  the  cir- 
cumstances.  stated,  the  title  to  the 
check  passed  to  the  bank  and  it  be- 
came tile  owner  thereof.  It  was  in 
no  sense  the  agent  of  the  defendant 
for  l^e  purpose  of  collecting  the 
amount  of  the  check  from  the  trust 
company  upon  which  it  was  drawn. 
From  the  time  of  the  delivery  of  the 
check  by  the  defendant  to  the  bank 
it  became  the  owner  of  the  check; 
it  could  have  torn  it  up,  or  thrown  it 
in  the  lire,  or  made  any  other  use  or 
disposition  of  it  which  it  chose,  and 
no  right  of  the  defendant  would 
have  been  infringed.  The  testimony 
of  Mr.  Brice,  the  cashier  of  the 
Riggs  National  Bank,  as  to  the  cus- 
tom of  a  bank,  when  a  check  was  not 
paid,  of  charging  it  up  against  the 
depositor's  account,  did  not  in  the 
l^Etst  vary  the  legal  effect  of  the 
transaction ;  it  was  simply  a  method 
pursued  by  the  bank  of  exacting 
payment  from  the  indorser  of  the 
check,  and  nothing  more.  There 
was  nothing  whatever  in  the  evi- 
dence showing  any  agreement  or  un- 
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derstanding  as  to  the  effect  of  the 
transaction  between  the  parties — 
the  defendant  and  the  bank— mak- 
ing it  other  than  such  as  the  law 
would  imply  from  the  facts  already 
stated.  The  forwarding  of  the 
ch^  'for  collection,'  as  stated  by 
Mr.  Brice,  was  not  a  collection  for 
•  defendant  by  the  bank  as  his  agent. 
It  was  sent  forward  to  be  paid,  and 
the  Riggs  Bank  was  its  owner  when 
sent." 

The  case  of  Ditch  v.  Western  Nat 
Bank,  79  Md.  192,  23  L.R.A.  164,  47 
Am.  St.  Rep.  375,  29  Atl.  72, 138,  is 
instructive  and  much  in  point. 
Shyrock  &  Company  drew  tiieir 
check  on  the  Third  National  Bank  of 
^altimore,  payable  to  the  order  of 
lone  Reese,  who  indorsed  it  to  the 
order  of  Ditch  &  Brother,  and  the 
latter  in  turn  indorsed  it  "for  de- 
posit to  the  credit  of"  themselves. 
There  was  no  special  arrangement 
made  between  the  depositor  and  the 
bank  with  refer^oe  to  diecking  on 
the  deposit,  but  the  evidence  shows 
that  tJie  effect  of  the  transaction 
was  to  give  to  Ditch  &  Brother  a 
credit  with  the  bank,  and  the  uncon- 
ditional right  to  check  upon  it.  The 
court  said  in  the  course  «f  the  opin- 
ion: "If  Nicholson  &  Sons  [the 
bankers]  had  paid  to  Ditch  & 
Brother  the  fall  amount  of  tbe  chedc 
in  coin  or  currency  when  it  was  de- 
livered to  them,  it  is  supposed  that 
there  would  have  been  no  question 
about  the  nature  and  effect  of  the 
transaction.  But  they  gave  Ditch  & 
Brother  what  was  preferred  to  the 
coin  or  currency;  they  gave  them 
the  unconditional  right  to  get  the 
coin  or  currency  at  any  time  they 
might  see  fit  to  call  for  it,  thus  re- 
lieving them  from  t^e  trouble  and 
risk  attending  the  care  and  custody 
of  it  Now,  it  is  extremely  difficult 
to  see  on  what  principle  or  by  what 
process  Ditch  &  Brother  could  re- 
tain any  interest  in  this  dieck  af t^ 
they  had  delivered  it  to  a  blank  in- 
dorsee and  had  received  full  and 
valuable  consideration  for  it.  It  will 
not  be  alleged  by  anyone  that  the 
banker  did  not  give  a  consideration 
valuable  in  the  eye  of  the  law,  and 
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sufficient  to  maintain  the  transfer  of 
the  check,  when  he  made  an  abso- 
lute and  unconditional  contract  with 
the  depositor  to  pay  his  checks  to 
the  amount  of  the  deposit." 

In  Freeman's  note  to  Ditch  v. 
Western  Nat.  Bank,  supra,  47  Am. 
St  Rep.  389,  it  is  said :  "The  law, 
therefore,  is  that  checks,  drafts,  or 
other  evidences  of  debt  received  by 
a  bank  in  good  faith  as  deposits, 
and  credited  as  so  much  money,  be- 
come the  property  of  the  bank;  and 
it  becomes  legally  liable  to  the  de- 
positor as  for  so  much  money  de- 
posited as  of  the  date  of  the  credit 
[citing  a  multitude  of  cases].  And 
our  understanding  is  that  this  rule  is 
not  confined  to  cases  where  checks 
are  drawn  upon  the  same  bank  which, 
credits  them  as  cash,  but  that  a  bank 
which  receives  and  credits  as  cash 
checks  drawn  upon  some  other  bank 
is  entitled  to  the  same  rights  and  in- 
curs the  same  liability  as  if  the 
checks  were  drawn  upon  itself,  and 
so  credited  [citing  cases].  The 
transaction  is,  in  legal  effect,  a 
transfer  to  the  bank  upon  an  implied 
contract  on  the  part  of  the  latter  to 
repay  the  amount  of  the  deposit 
upon  the  checks  of  t^e  depositor." 

Again,  in  a  note  in  86  Am.  St. 
Rep.  781,  the  same  learned  author 
says :  "We  have  already  seen  that  a 
general  deposit  of  money  with  a 
banker  transfers  the  title  to  such 
money  to  the  bank,  and  creates  the 
relation  of  debtor  and  creditor  be- 
tween the  banker  and  the  depositor. 
The  same  rule  applies  with  equal 
force  to  checks  or  drafts  deposited 
by  a  customer,  and  it  is  established 
beyond  doubt  that  whenever  paper 
is  deposited,  and  is  regarded  by  both 
parties  as  amounting  to  so  much 
cash,  the  title  to  such  paper  passes 
immediately,  and  the  relation  of 
debtor  and  creditor  arises.  The 
transaction  is  equivalent  to  a  pur- 
chase of  the  check  or  draft  by  the 
banker,  and  he  becomes  responsible 
to  the  depositor  for  the  amount 
thereof"  [citing  many  cases]. 

In. a  note  to  the  Virginia  case  of 
Fayette  Nat.  Bank  v.  Summers,  7 
L.RJL(N.S.)  694,  it  is  shown  that 


by  the  clear  weight  of  authority, 
where  a  check  or  draft  is  taken  for 
deposit  and  treated  as  cash,  as  dis- 
tinguished from  a  deposit  for  col^ 
lection,  the  relation  of  debtor  and 
creditor  is  established  at  once  be* 
tween  the  depositor  and  the  bank, 
the  bank  becoming  the  owner  of  ttie 
check  or  draft,  and  the  depositor  the 
owner  of  the  proceeds  placed  to  his 
credit.  To  be  sure,  the  general  rule 
is  that  this  result  is  prima  facie  only, 
and  may  be  rebutted  by  proof  show- 
ing that  the  parties  contemplated  a 
different  relationship  at  the  lame  of 
the  deposit.  But  when  nothing  else 
appears  than  the  mere  fact  of  the  de- 
posit and  the  credit  thereof  as  cash, 
which  the  depositor  may  withdraw 
at  will,  the  law  implies  and  estab- 
lishes between  the  bank  and  the  de- 
positor the  relationship  of  vendor 
and  purchaser  as  to  the  paper,  and 
of  creditor  and  debtor  as  to  the  pro- 
ceeds thereof. 

In  2  Michie  on  Banks  &  Banking, 
p.  914,  it  is  said :  '"A  deposit  in  a 
bank  of  a  bill,  check,  draft,  or  other 
evidence  of  debt  in  the  ordinary 
course  of  business,  whereby  the  de- 
positor receives  a  credit  against 
which  he  may  draw,  operates  to 
transfer  the  title  to  the  bank,  in  the 
absence  of  usage,  custom,  or  of  any 
oral  or  other  agreement  tiiat  the 
effect  of  the  transaction  shall  be 
otherwise,"  etc. 

And  the  same  author  sa^,  at 
page  917,  that  "this  is  the  rule,  al- 
though the  bank  has  the  right  to 
charge  dishonored  paper  to  the  de- 
positor, instead  of  proceeding 
against  tiie  maker." 

See  also  to  same  effect,  2  Morse  on 
Banks  &  Banking,  5th  ed.  §  677,  and 
cases  cited. 

The  Virginia  Cases,  so  far  as  they 
have  gone,  appear  to  be  substantial- 
ly in  accord  with  the  result  of  the 
authorities  as  indicated  above. 

In  Fayette  Nat.  Bank  v.  Summers, 
105  Va.  689,  7  L.R.A.(N.S.)  694, 
54  S.  E.  862,  the  court  approved  the 
following  instruction: 

"The  court  instructs  the  jury 
that,  if  they  shall  believe  from  the 
evidence  that  the  plaintiff  bank  re- 
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ceived  the  check  which  is  the  sub- 
ject of  this  suit  as  a  deposit  to  be 
treated  as  cash,  and  that  such  was 
the  intention  of  the  parties  .  .  . 
at  the  time  the  check  was  received 
and  deposited,  then  title  to  said 
check  passed  to  the  bank  at  that 
tiine.  But  if  the  jury  shall  believe 
from  the  evidence  that  the  parties 
intended  that  the  bank  should  not 
receive  said  check  as  cash,  but  only 
as  an  agent  for  collection,  then  title 
to  said  check  did  not  vest  in  the 
bank  at  the  time  of  the  deposit 

"The  court  further  tells  the  jury 
tile  question  as  to  whether  the  par- 
ties intended  the  check  when  de- 
posited to  be  treated  as  cash  or 
merely  for  collection,  is  one  of  fact 
for  the  jury,  under  all  the  facts  and 
circumstances  proven  in  the  case  re- 
lating thereto  and  throwing  light 
thereon." 

It  is  true  the  court  in  that  case 
thought  there  was  enough  evidence 
to  carry  to  the  jury  the  question  of 
the  intention  of  the  parties,  or,  to 
express  it  differently,  enough  evi- 
dence to  justify  the  jury  in  finding 
that  the  prima  facie  presumption,  to 
which  we  have  referred,  was  re- 
butted; but  the  importance  of  the 
case  in  its  application  to  the  one  in 
hand  is  that  it  distinctly  recognizes 
the  practically  universal  doctrine 
that  a  deposit  of  a  check  or  draft, 
which  the  parties  intend  to  be 
treated  as  cash,  passes  the  title  of 
the  check  or  drait  to  the  bank. 

It  is  interesting  and  pertinent  to 
note  that,  in  this  case  of  Fayette 
Nat.  Bank  v.  Summers,  Judge  Keith 
cited  and  quoted  with  approval  the 
Alabama  case  of  National  Commer- 
cial Bank  v.  Miller,  77  Ala.  173,  54 
Am.  Rep.  50,  which  likewise  ex- 
pressly recognized  the  same  doc- 
trine. 

The  result  of  the  decision  of  this 
court  in  Fayette  Nat.  Bank  v.  Sum- 
mers, and  of  the  Alabama  case  of 
National  Commercial  Bank  v.  Mil- 
ler, undoubtedly  is  that  the  question 
is  one  of  intention  of  the  parties, 
and  both  of  these  cases,  as  well  as 
the  other  cases  in  Virginia  and  Ala- 
bama to  which  our  attention  has 
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been  directed,  show  a  strong 
tendency  to  leave  the  question  to 
the  jury  wherever  there  is  any  evi- 
dence to  rebut  the  prima  facie  pre- 
sumption that  a  cash  deposit  is 
intended  to  vest  in  the  bank  the 
title  to  the  instrument  pursuant  to 
which  the  cash  deposit  is  made. 
None  of  the  cases  in  either  state, 
however,  go  far  enough,  as  we  con- 
strue them,  to  conflict  with  the 
general  doctrine,  overwhelmingly  es- 
tablished by  authority  elsewhere, 
that  the  deposit  of  a  check  or  draft 
as  cash,  in  the  absence  of  other  evi- 
dence, passes  title  in  the  check  or 
draft  to  the  bank  as  a  matter  of  law. 

In  Greensburg  Nat.  Bank  v.  Syer, 
113  Va.  53,  73  S.  E.  438,  the  same 
general  rule  is  recognized.  It  was 
held  there  that  "if,  when  a  draft  is 
deposited  in  bank,  it  is  the  intention 
of  both  the  deix)sitor  and  the  bank 
that  it  shall  be  treated  as  cash,  the 
title  thereto  passes  to  the  bank;  but 
that  if  it  was  the  intention  of  the 
parties  that  it  should  not  be  received 
as  cash,  but  only  for  collection, 
.  .  .  then  the  title  does  not  pass  to 
the  bank." 

The  case  of  Lynchburg  Mill.  Co.  v. 
National  Exch.  Bank,  109  Va.  639, 
64  S.  E.  980,  was  a  case  in  which 
there  was  a  contest  between  the 
payee  of  a  bill  of  exchange  and  the 
drawer  thereof,  or  a  creditor  of 
the  drawer,  over  the  proceeds  of  the 
draft.  The  exact  question  involved 
in  the  case  in  hand  did  not  arise  in 
that  case,  but  a  judgment  in  favor  of 
the  bank  was  sustained,  and  Judge 
Whittle,  ui  the  course  of  his  opiniqn, 
said:  "The  Negotiable  Instruments 
Act  (Va.  Code  1904,  §  2841a,  24) 
declares  that  'every  negotiable  in- 
strument is  deemed  prima  facie  to 
have  been  issued  for  a  valuable  con- 
sideration, and  every  person  whose 
signature  appears  Uiereon  to  have 
become  a  party  thereto  for  value.'  " 

In  Miller  v.  Norton,  114  Va.  609, 
77  S.  E.  452,  the  substance  of  the 
opinion,  in  so  far  as  directly  appU- 
cable  to  this  case,  is  accurately 
stated  by  the  reporter  as  follows : 

"Where  there  is  a  general  deposit 
of  money  in  a  bank,  the  title  to  and 
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beneficial  ownership  of  the  money  is 
vested  in  the  bank,  and  the  relation 
between  it  and  the  depositor  is  that 
of  debtor  and  creditor.  So,  likewise, 
where  a  check  drawn  on  a  particular 
bank  is  presented  to  that  bank  for 
general  deposit,  and  the  bank  gives 
the  depositor  credit  therefor,  the  re- 
lation between  tl)e  bank  and  the  de- 
positor is  that  of  debtor  and  credi- 
tor, since  the  giving  of  credit  under 
such  circumstances  is  practically 
and  legally  the  same  as  if  the  bank 
had  paid  the  money  to  the  depositor, 
and  had  received  it  again  on  deposit. 

"Where  a  check  on  one  bank  is 
deposited  in  another  for  collection, 
the  ownership  of  the  check  is  not 
transferred  to  the  receiving  bank, 
but  it  is  the  agent  of  the  depositor 
until  collection  is  made,  and  not  un- 
til then  does  it  become  the  debtor  of 
the  depositor.  But  if  the  check  is 
deposited  in  exchange  for  credit 
given  the  depositor,  then  the  trans- 
action is  in  effect  a  sale  of  the  check 
to  the  bank,  and  it  becomes  the  bene- 
ficial owner  of  the  check  and  tiie 
debtor  of  the  depositor." 

In  the  course  of  the  opinion  in  this 
case  of  Miller  v.  Norton  it  is  said : 
"In  ttiis  country,  though  the  rule 
seems  to  be  different  in  England,  it 
is  settled  that  the  mere  giving  of 
credit  to  a  depositer's  account,  of  a 
check,  does  not  constitute  the  bank 
a  holder  for  value,  but  in  order  to 
have  that  effect  the  credit  must  be 
drawn  upon," 

If  this  expression  had  to  be  taken 
at  its  face  value,  vrithout  the  qualifi- 
cation appearing  in  other  parts  of 
the  opinion,  the  facts  of  the  instant 
case  would  fully  measure  up  to  it, 
because  the  deposit  was  not  only 
checked  upon,  but  practically  ex- 
hausted by  the  checks  of  the  deposit- 
or. It  is  manifest,  however,  from 
the  opinion  as  a  whole,  that  the 
court  intended  to  decide  that,  wher- 
ever the  credit  given  for  the  deposit 
carried  with  it  the  right  of  the  de- 
positor to  draw  checks  thereon  and 
the  obligation  of  the  bank  to  pay 
them,  the  title  to  the  paper  in  ex- 
change for  which  the  credit  was 
given  passed  to  the  bank.  The  last 
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sentence  quoted  above  from  the  syl- 
labus is  taken  literally  from  Uie 
body  of  the  opinion,  is  supported  by 
the  authorities  cited  therein,  as  well 
as  by  the  great  weight  of  authority 
generally,  and  is  a  correct  statement 
of  the  law  as  we  understand  it  to  be 
declared  in  that  opinion,  and  as  we 
intend  to  declare  it  here. 

In  Buckeye  Nat.  Bank  v.  Huff,  114 
Va.  1,  75  S.  E.  769,  a  case  involving 
a  draft  with  bill  of  lading  attached, 
the  effect  of  the  decision  pertinent 
here  is  correctly  stated  by  the  sylla- 
bus as  follows: 

"Where  a  bank  takes,  by  indorse- 
ment, a  bill  of  lading,  and  pays  the 
draft  of  the  shipper  for  the  value  of 
the  goods,  the  bank  becomes  the 
owner  of  the  goods  covered  by  the 
bill  of  lading  until  the  draft  is  paid; 
and  this  is  true,  although  the  trans- 
fer be  not  to  give  the  permanent 
ownership,  bat  to  furnish  security 
for  the  advance  of  mon^  or  dis- 
count of  commercial  paper.  After 
such  transfer,  no  attachin[>le  interest 
in  the  goods  remains  in  the  shipper. 

"The  law  presumes  that  the  trans- 
fer of  a  bill  of  lading,  with  a  draft 
attached,  is  for  a  valuable  consider- 
ation, and  the  burden  of  proving  the 
contrary  is  upon  him  who  denies  it 

"The  assignment  of  a  bill  of  lad- 
ing for  goods  operates  to  transfer  to 
the  holder  the  legal  title  to  the  goods 
and  the  possession  thereof,  as  effec- 
tually as  if  there  were  a  physical  de- 
livery of  the  goods,  to  a  purchaser. 
After  such  assignment,  the  levy  of 
an  attachment  on  the  goods  for  a 
debt  due  by  the  shipper  is  a  conver- 
sion of  tiie  goods,  for  which  the 
holder  of  the  bill  of  lading  may 
bring  either  an  action  for  damages 
resulting  from  the  wrongful  seizure, 
or  an  action  of  trover,  and  in  either 
case  the  measure  of  damages  is 
practically  the*  same.  The  holder  of 
the  bill  of  lading  is  not  limited  to  a 
recovery  of  the  value  of  the  goods 
sold  in  the  attachment  proceedings 
and  the  costs  incidrat  to  the  sale. 
The  conversion  is  complete,  and  in 
such  case  the  injury  suffered  is,  as  a 
rule,  the  value  of  the  property  eon- 
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verted,  and  the  holder  of  the  bill  of 
lading,  with  a  draft  attached  for 
the  price  of  the  goods,  is  entitled  to 
recover  at  least  the  amount  of  the 
draft." 

It  is  contended,  however,  by  the 
defendant  in  error,  and  so  held  by 
the  lower  court,  that  the  contract  be- 
tween Covington  and  the  bank  must 
be  interpreted,  and  the  title  of  the 
^  -.^  .  bank  to  the  pro- 
ceeds  accordingly 
determined,  by  the 
law  of  the  state  of 
Alabama.  This  proposition  appears 
to  be  entirely  sound  and  well  settled. 
No  question  as  to  the  right  or  lia- 
bility of  the  drawee  is  involved.  As 
between  the  drawer  and  the  holder 
of  the  draft,  the  law  of  the  place  in 
which  it  was  made  determines  the 
question  of  title  to  the  proceeds,  un^ 
less  it  appears  that  the  parties  had 
in  contemplation  the  law  of  some 
otiier  place  as  the  proper  law.  As 
8t»bed  in  Bigelow  on  Bills  &  Notes, 
2d  ed.  p.  281 :  "That  question,  it  is 
clear,  must  be  decided  by  the  law  of 
the<6tate  or  country  in  which  the  bill 
waa  drawn,  unless  it  api)ear3  that 
the  law  of  some  other  country  was 
contemplated." 

See  also  to  the  same  effect,  Am- 
sinck  V.  Rogers,  189  N.  Y.  252,  12 
L.R.A.(N.S.)  875,  121  Am.  St.  Rep. 
858, 82  N.  E.  134, 12  Ann.  Cas.  450; 
Brownell  v.  Freese,  35  N.  J.  L.  286, 
10  Am.  Bep.  289 ;  Briggs  v.  Latham, 
36  Kan.  265,  59  Am.  Rep.  546,  13 
Pac.  393 ;  Hunt  v.  Standart,  15  Ind. 
83,  77  Am.  Dec.  79;  3  B.  C.  L,  p. 
1142,  §  857;  5  R.  C.  L.  964,  965,  § 
47. 

As  evidence  of  the  Jaw  of  the  state 
of  Alabama,  the  official  reports  of 
the  cases  of  Morris  v..  Alabama  Car- 
bon Co.  139  Ala.  620,  86  So.  764, 
and  Stone  River  Nat.  Bank  v.  Ler- 
man  Mill.  Co.  9  Ala.  App.  322, 63  So. 
776,  were  introduced  and  used  under 
a  stipulation  of  counsel. 

A  consideration  of  tiiese  cases 
leads  us  to  the  conclusion,  fore- 
shadowed in  what  has  already  been 
said,  that  the  law  of  Alabama  is  in 
accord  with  the  law  of  Virginia, 
and  generally  elsewhere.  Both  of 
11  A.L.R.— 66. 


the  Alabama  cases  relied  on  clearly 
recognize  the  controlling  distinction 
between  a  deposit  for  collection  and 
an  unqualified  and  unconditional  de- 
posit for  credit  treated  as  cash.  In 
the  one  case  the  title  remains  in  the 
depositor,  and  in  the  other  it  passes 
to  the  bank. 

The  first  case  relied  upon,  Morris 
V.  Alabama  Carbon  Co.,  gives  rise 
to  no  difficulty  whatever,  because  the 
report  of  the  case  shows  that  the 
item  involved  was  a  draft  drawn  in 
favor  of  the  cashier  of  a  bank  mere- 
ly for  the  purpose  of  enabling  the 
collector  of  the  bank  to  apply  the 
proceeds  thereof  to  the  drawer's 
credit,  and  was  inclosed  in  a  letter 
to  the  cashier,  requesting  him  to  col- 
lect the  draft  and  place  it  to  his 
credit.  The  decision  plainly  draws 
the  distinction  between  a  deposit  for 
collection  and  a  purchase  by  the 
bank,  and  shows  that  the  bank  "took 
the  paper,  not  as  a  purchaser,  but  in 
the  capacity  of  a  collecting  agent 
for  the  forwarding  bank." 

The  case  of  Stone  River  Nat. 
Bank  v.  Lerman  Mill.  Co.,  .the  other 
case  relied  upon  by  the  defendant  in 
error,  is  in  its  facts  more  nearly 
like  the  case  at  bar,  and  goes  further 
than  the  former  case  in  sustaining 
the  contention  that  under  i^e  Ala- 
bama law  the  Fourth  National  Bank 
did  not  take  title  to  the  draft,  but 
merely  took  it  as  the  collecting  agent 
of  Covington.  It  seems  pertinent  to 
observe  that  this  decision  was  ren- 
dered by  an  intermediate,  and  not 
by  the  supreme,  court  of  Alabama. 
Furthermore,  it  is  apparent  that  the 
opinion  throughout  proceeded  upon 
the  assumpticm  tiiat  the  bank,  as  a 
matter  of  fact,  received  the  deposit 
for  collection,  and  accepted  it 
"merely  as  the  agent  of  the  defend- 
ants for  collection,"  and  "the  claim- 
ant was  not  a  purchaser  of  the 
draft,  and  had  no  interest  whatever 
in  it."  The  court  further  says: 
"The  case  would  be  different  if 
claimant  bank  had  purchased  the 
draft,  which  would  have  happened 
if  it  had  at  the  time  actually  paid 
the  defendants  the  cash,  or  other 
equivalent  consideration  for  it.  or 
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had,  by  agreement  with  defendants, 
credited  ^e  amount  of  it  on  a  debt 
owed  claimant' by  defendants.  In 
any  such  fiaae,  the  claimant  would 
have  been  a  purchaser  of  the  draft, 
and  could  not  rightfully  be  deprived 
of  its  proceeds  by  another  creditor  of 
defendants." 

In  the  case  at  bar  counsel  for  de- 
fendant in  error  asked  an  officer  of 
the  bank,  who  was  on  the  stand,  this 
question:  "Mr.  Joseph,  you  don't 
buy  those  checks  or  drafts?  It  is 
not  your  understanding  that  you  buy 
them?"  And  the  answer  was:  "It 
is  my  understanding  that  we  buy 
them  with  recourse  on  the  deposi- 
tor." 

We  are  the  more  ready  to  construe 
the  law  of  Alabama  as  being  the 
same  as  the  law  of  Virginia  because 
that  construction  is  in  accord  with 
the  great  weight  of  aufhorily  else- 
where, and  with  the  sound  policy  of 
promoting  efficiency  and  preserving 
uniformi^  in  the  appUcation  and 
operation  of  the  Negotiable  Instru- 
ments Law.  The  question  of  what 
is  the  law  of  another  state  is  one  of 

of  i*w  umA  fM«  pretabon  of  a  for- 

dicial  decision  is  a  question  of  law. 
10  R.  C.  L.  §  319,  p.  1113 ;  De  Sobry 
V.  DeLaistre,  2  Harr.  &  J.  191, 3  Am. 
Dec.  535.  The  case  of  National  Com- 
mercial Bank  v.  Miller,  77  Ala.  173, 
54  Am.  Rep.  50,  cited  by  this  court 
in  Fayette  Nat.  Bank  v.  Summers, 
105  Va.  689,  7  L.RJ^.(N.S.)  694,  64 
S.  E.  862,  throws  light  upon  the 
proper  interpretation  of  ttie  Ala- 
bama law,  and  while  we  may  not 
resort  to  that  case 
as  evidence,  because 
it  was  not  intro- 
duced at  the  trial,  we  may  look  t6 
it  as  an  authoritative  repository  of 
legal  principles  for  our  guidance  in 
the  interpretation  of  the  decisions 
which  were  introduced  in  evidence. 
That  case,  as  already  pointed  out,  is 
in  line  witii  the  current  of  authority. 

On  behalf  of  the  defendant  in 
error,  stress  is  laid  upon  the  fact 
that  the  b^k  officials  testified  that, 
in  cases  of  this  kind,  they  would  al- 


ways  have  recourse  on  the  depo«itor 
if  l^e  drawee  failed  to  pay  the  draft. 
That  is  not  only  true  in  this  case, 
under  the  practice  of  the  Montgom- 
ery bank  and  its  un-  B.«ic-ri,M  t. 
derstandmg  with  its  ehsm  kMic 
customers,  but  it  ia 
true  everywhere  as  a  matter  of  law. 
The  existence  and  recognition  of 
such  a  right  do  not  in  any  way 
affect  the  title  of  the  bank  to  the 
paper  in  question.  Burton  v. 
United  States,  196  U.  S.  288,  49  L. 
ed.  482,  26  Sup.  a.  Rep.  243;  Ditch 
V.  Western  Nat.  Bank,  79  Md.  192, 
23  L.R.A.  164,  47  Am,  St  Rep.  S75, 
29  Atl.  72,  138;  Michie,  Banks  A 
Bkg.  supra. 

Nor  do  we  attach  any  importance 
to  the  form  of  the 
indorsement  placed  biii«  mna  motea 
upon  the  draft  by  ^in^^StSSSi 
the  Montgomery 
bank  before  forwarding  the  same  to 
its  correspondents  for  collection. 
That  indorsement  was  as  follows: 
"The   Fourth   National   Bank  of 
Montgomery   indorses  this  draft 
solely  for  the  purposes  of  collecting 
it,  and  does  not,  in  receiving  pay- 
ment or  otherwise,  guarantee  the 
title,  possession,  delivery,  quantity, 
quality,  or  other  condition  of  the 
goods  mentioned  in  the  attached  bill 
of  lading  and  will  not  be  responsible 
in  any  way  therefor." 

This  was  a  precautionary  measure 
which  the  bank  had  the  ri(^t  to 
adopt,  without  affecting  the  contract 
between  it  and  the  depositor.  As 
said  by  Mr.  Justice  Peckham  in  Bur- 
ton V.  United  States,  supra:  "The 
forwarding  of  the  check  'for  collec- 
tion,^ as  stated  by  Mr.  Brice,  was 
not  a  collection  for  defendant  by  the 
bank  as  his  agent.  It  was  sent  for- 
ward to  be  paid,  and  the  Riggs 
Bank  was  its  owner  when  sent." 

It  is  manifest  that  the  Mont- 
gomery bank,  forwarding  this  draft 
as  its  own  property,  wished  to  pro- 
tect itself  against  any  question  tiiat 
might  arise  as  to  the  title,  quantity; 
or  quality  of  the  goods.  Such  ques- 
tions do  arise  in  cases  where  the  ti- 
tle of  the  forwarding  bank  to  the 
draft  itself  is  undisputed.  See  4  Va. 


Digitized  by  Google 


FOURTH  NAT.  BANK  v.  BRAGG. 
(—  ra.       iff  8.  M.  e^t.) 


1048 


L.  Beg.  S91;  Brinkley  &  Co.  v.  Car- 
lyle,  M.  &  G.  Co.  6  Va.  L.  Beg.  778. 

Under  the  law,  as  applied  to  the 
facts  of  this  case,  we  are  of  opinion 
that  the  Montgomery  bank  is  enti- 
tled to  the  proceeds  of  the  draft  in 
question,  and  -  that  the  evidence  is 
.1,.  such  that  no  verdict 

SiJiSS""*"  or  judgment  to  the 
Si!S^T<**r«<t  contrary  could  be 
sustained.  The  facts 
are  fully  before  the  court,  and  there 
ia  no  reason  to  suppose  that  upon 
another  trial  any  new  or  different 
evidence  might  be  introduced  which 
ought  to  affect  the  result.  Section 
6365  of  the  Code  of  1919  prescribes 
the  following  rule  of  decision  in  this 
court:  "The  appellate  court  shall 
affirm  the  judgment,  decree  or  other 


order  if  there  be  no  error  therein, 
and  reverse  the  same  in  whole  or  in 
part  if  erroneous,  and  enter  such 
judgment,  decree  or  order  as  to  the. 
court  shall  seem  right  and  proper, 
and  shall  render  final  judgment 
upon  the  merits  whenever  in  the 
opinion  of  the  court  the  facts  before 
it  are  such  as  to  enable  the  court  to 
attain  the  ends  of  justice.  A  civil 
case  shall  not  be  remanded  for  a 
trial  de  novo  except  where  the  ends 
of  justice  require  it." 

In  our  opinion  the  only  proper  re- 
sult in  this  case  is  a  judgment  for 
the  plaintiff  in  error,  and,  pursuant 
to  the  section  just  quoted,  we  vnll 
enter  here  a  final  order  to  that  ef- 
fect. 

Reversed. 


ANNOTATION. 

Ti!^  to  commercial  paper  deposited  by  die  cnttHuer  of  a  bank  to  his  mccount 


I.  tntrodnctory,  1043. 
n.  Side  where  paper  is  taken  for  eidlee- 

tfon: 

' '   a.  In  general,  1046. 

b.  Effect  of  giving  credit,  and  right 
to  charge  back,  1050. 
III.  Bide  where  paper  is  deposited  "as 
paper/'  or  where  it  is  deposited  "as 
cash,"  1053. 
JV.  Bule  where  there  Is  no  agreement 
'  that  paper  is  taken  for  collec- 
tion: 

a.  Doctrine  that  title  remains  in 
the  depositor: 
1.  In  general,  1054. 

J.  IntroOuetory. 
The  question  whether  a  bank  which 
credits  the  proceeds  of  negotiable  pa- 
per to  a  holder's  deposit  account  is  a 
holder  in  due  course  has  been  dis- 
cussed in  the  note  In  6  A.L.R.,  at  page 
252.  It  is  apparent  that,  to  give  the 
indorsee  of  negotiable  paper  the  char- 
acter of  a  holder  in  due  course,  he 
must  have  title  to  the  paper.  The 
cases,  therefore,  which  fall  within  the 
scope  of  the  note  just  referred  to,  ei- 
tiier  assume  or  hold  that  the  indorsee 
did  have  title.  The  cases  in  which 
that  was  assumed  are  not  cited  herein, 
but  those  in  which  any  question  arose 
as  to  whether  or  not  the  title  had 


IV.  a — continued. 

i.  Effect  of  the  right  to  charge 

back.  1058. 
8.  Effect  of  actually  drawing 
on  the  credit,  1068. 
b.  Doctrine  that  title  passes  to  the 
bank: 

1.  In  general,  1060. 

2.  Effect  of  right  to  charge 

back,  1067. 

3.  Theory,  1069. 

e.  Rule  in  ease  of  paper  payable 
directly  to  bank,  1071. 
V.  Effect  of  notice  in  the  depositor's 
pass  book,  or  on  deposit  slips,- 1071. 

passed  to  the  bank  are  included.  The 
two  questions,  however,  must  not  be 
confused,  for  they  are  entirely  dis- 
tinct. In  some  cases  involving  the 
question  of  bona  fides,  it  is  not  alto- 
gether  clear  whether  it  was  contended 
that  the  bank  did  not  have  title  at  all, 
or  merely  that  it  was  not  a  bona  fide 
holder.  Cases  of  this  character  have 
generally  been  included  in  the  present 
note  in  so  far  as  they  relate  to  the 
question  of  title,  but  not  in  so  far  as 
they  relate  to  the  question  of  bona 
fides. 

Two  general  limitations  have  been 
placed  upon  the  extent  of  the  present 
investigation.    By  one  of  them  the 
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anisotatlon  is  limited  to  cases  in  which 
the  paper  Is  deposited  by  a  customer 
of  a  bank,  or  by  one  bank  with  an- 
other, where  the  customer  or  remitting 
bank  has  an  account  with  the  bank 
to  which  it  is  sent,  with  the  intention 
that  credit  be  given  on  the  .account 
therefor,  either  at  the  time  of  deposit 
or  when  the  paper  is  finally  collected 
and  the  proceeds  received  by  the  bank. 
In  accord  with  this  limitation,  eases 
of  paper  sent  to  a  bank  for  collection 
and  remittance,  in  the  absence  of  an 
account,  have  been  excluded.  The  oth- 
er limitation  relates  to  so  much  of  the 
annotation  as  has  to  do  with  checks. 
The  annotation  has  been  confined,  so 
far  as  it  relates  to  checks,  to  those 
drawn  upon  a  bank  other  than  the 
one  of  deposit.  In  the  discussion  re- 
lating  to  the  effect  of  an  indorsement 
"For^  collection,"  as  well  as  other 
forms  of  restrictive  indorsement,  cas- 
es have  been  included  in  which  it  does 
not  clearly  appear  that  there  was  a 
credit,  or  an  intended  credit.  Gases 
involvinff  the  deposit  of  notes  for  col- 
lection in  a  bank  in  which  they  are 
made  payable  have  been  excluded. 
Cases  involving  the  rights  of  deposit- 
or as  against  a  bona  fide  holder  are 
also  excluded.  Although,  as  between 
the  depositor  and  his  bank,  there  may 
be  no  question  that  the  title  to  the 
check  remained  in  the  depositor,  yet 
be  may  have  placed  himsetC  in  gach  a 
position  that  he  cannot  enforce  his 
claim  to  the  check  as  against  a  third 
party.  Such  a  situation  frequently 
arises  where  the  depositor  indorses  pa- 
per in  blank  and  deposits  with  the 
bank,  and  that  bank  sends  it  to  an- 
other bank  indorsed  for  collection,  and 
by  the  custom  of  the  banks  the  amount 
is  credited  on  the  books  of  the  second 
bank  to  the  first,  to  be  drawn  upon  at 
will  by  the  first  bank.  In  some  cases, 
as  in  Cody  v.  City  Nat.  Bank  (1884) 
55  Mich.  379,  21  N.  W.  373,  it  may  be 
diflicult  to  determine  whether  the  case 
really  turns  upon  the  question  of  the 
title  to  the  check  as  between  the  de- 
positor and  the  bank,  or  upon  the 
question  of  the  estoppel  of  the  de- 
positor. 

The  present  note  does  not  consider 
title  to  the  proceeds  of  the  paper  ex- 


cept so  far  as  title  to  the  proceeds 
follows  title  to  the  paper  itself.  It  U 
a  theory  followed  in  many  cases  that, 
although  title  to  the  paper  itself  does 
not  pass,  if  it  is  intended  that  the 
relation  of  debtor  and  creditor  shall 
arise  when  the  collection  is  mad6;  title 
to  the  proceeds  may  pass.  3  R.  C't*. 
p.  362,  §  261.  This  intention  may  be 
evidenced  by  an  express  or  implied 
agreement  to  this  effect.  As  raising 
an  implied  agreement,  the  custom  of 
banks  to  credit  the  remitting  bank 
with  the  proceeds  has  quite  generally 
been  relied  upon. 

Investigation  of  the  question  under 
annotation  is  rendered  difficult,  by  tilie 
failure  of  the  courts  to  use  the  tofm 
"for  collection"  accurately.  In  a  popu- 
lar sense,  paper  drawn  on  one  banlc 
which  is  deposited  by  the  owner  in 
another  is  always  deposited  fot  ttol- 
lection, — that  Is,  the  bank  of  deposit 
sends  the  paper  to  the  bank  on  which 
it  is  drawn  and  receives  from  it' the 
money  thereon  or  credit  therefor;  bat 
in  A  legal  sense  the  term  **for  collec- 
tion'' has  a  definite  meanlttg,  that  is, 
that  the  bank  with  which  the  lAtper 
is  deposited  is  the  mere  agent  of  the 
owner  for  the  purpose  of  obtaining  the 
funds  thereon.  An  illustration  of  this 
inaccurate  use  of  the  term  is  found  in 
Hazlett  v.  Commercial  Nat  Banlc 
(1890)  182  Pa.  118,  19  Atl.  66.  In 
tkaX  case,  according  to  the  statement 
of  facts,  the  plaintiff,  a  banker  at 
Washington,  Pennsylvania,  mailed  to 
the  defendant  bank  at  Philadelphia, 
with  which  he  had  an  account  of  some 
years'  standing,  his  draft  on  a  bank 
in  Pittsburg,  drawn  by  himself  to  his 
own  order  and  indorsed,  to  be  placed 
to  his  credit.  The  draft  was  received 
by  the  defendant  bank,  credit  given  to 
the  plaintiff  for  the  amount  thereof 
as  cash,  and  the  draft  transmitted  to 
the  drawee  bank.  In  other  words,  the 
transaction  was  the  ordinary  one  of 
the  deposit  of  paper  in  the  bank  and 
receipt  of  credit  therefor  by  the  de- 
positor. Yet  when  the  court,  in  the 
opinion  in  this  case,  comes  to  chai^ 
acterize  the  transaction,  it  gays  that 
the  plaintiff  drew  his  check  on -the 
Pittsburg  bank,  and  deposited  the 
check  with  the  Philadelphia  ban!i  "for' 
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eoUeotion*"  It  is  apparent,  however, 
that  the  court  uses  the  term  in  the 
popular  sense,  so  that  its  holding  that 
the  relation  of  principal  and  agent 
was  created  between  the  bank  and  its 
depositor  is  something  more  than  a 
holding  that  that  relation  is  created 
where  the  paper  is  indorsed  "for  col- 
lection," or  is  deposited  upon  an  ex- 
press agreement  that  it  is  for  collec- 
tion. Another  instance  of  the  use  of 
the  words  "for  collection'*  in  their 
popular  sense  appears  in  Balbach  v. 
Frelinghuysen  (1883)  15  Fed.  676, 
where  it  is  quite  consistently  stated 
that  the  check  was  deposited  with 
tiw  bank  "for  collection;"  but  from  the 
whole  case  it  seems  e^ent  that  the 
transaction  ttkere  involved  was  the 
ordinary  case  of  a  deposit  and  receipt 
of  credit  with  right  to  draw  thereon, 
without  any  special  agreement  with 
reference  thereto. 

^notiier  difficulty  arises  from  a  use 
of  the  terms  "as  cash,"  "as  papor,"  or 
"as  checks."  These  terma  are  used  as 
aynonymotts  with  the  passing  of  title, 
the  expression  "as  cash"  being  used  as 
the  equivalent  of  saying  that  the  title 
has  passed,  while  the  expression  "as 
paper,"  or  "as  checks,"  is  treated  as 
the  equivalent  of  saying  that  the  title 
has  not  passed.  An  instance  of  this 
ase  is  found  in  First  Nat.  Bank  v. 
Armstrong  (1889)  89  Fed.  231,  where 
a  draft  is  said  to  have  been  credited 
by  the  receiving  bank  to  the  remitting 
bank  "as  cash,"  and  this  is  stated  to 
have  given  the  remitting  bank  the 
right  to  draw  upon  the  same  "as  cash." 
and  to  establish  the  fact  that  the  title 
had  passed,  notwithstanding  there  was 
a  uniform  custom  and  understanding 
that,  when  any  draft  should  be  re- 
turned to  the  receiving  bank  unpaid,  it 
should  be  charged  back  to  the  remit- 
ting bank  and  returned  to  it,  and  not- 
withstanding the  draft  involved  in  this 
caae  was  indorsed  "For  collection  for" 
the  remitting  bank.  In  distinguishing 
thla  case  from  a  case  having  precisely 
similar  facts,  the  court  in  First  Nat. 
Bank  v.  Armstrong  (1890)  42  Fed. 
193,  bases  its  difference  in  holding  up- 
on the  exceedingly  attenuate^  distinc- 
tion ttiat  in  the  case  reported  in  39 
Fed.,  at  page  231,  the  deposit  was 


made  as  cash,  while  In  the  case  re- 
ported in  42  Fed.,  at  page  193,  it  was 
not  deposited  as  cash. 
'  There  is  no  dissent  from  the  propo- 
sition that  the  passing  of  title  to  com- 
mercial paper  upon  a  transfer  thereof 
to  a  bank  by  which  it  is  credited  to 
the  depositor's  account  at  the  time  of 
deposit,  or  is  to  be  credited  when  the 
proceeds  are  received,  is  fundamen- 
tally a  question  of  intention.  Where 
direct  evidence  of  such  intent  can  be 
obtained,  such  as  a  contract  expressly 
providing  as  to  the  passing  of  title, 
the  question  is  relatively  simple.  Some 
cases  have  gone  no  farther  than  to 
ascertain  the  intent.  In  Bank  of  Gun- 
tersville  v.  Webb  (1895)'  108  Ala.  132, 
19  So.  14,  a  deposit  by  the  payee  of  a 
sight  draft  with  a  bill  of  lading  at- 
tached was  held  a  sale  and  sufficient 
to  pass  title,  although  the  drawer 
afterwards  paid  part  of  the  draft  to 
the  payee,  and  the  deposit  slip  was  in- 
dorsed, "To  be  paid  when  collected." 
where  the  depositor  could  not  read  the 
deposit  slip,  and  the  bank  paid  a  por- 
tion of  the  draft  to  him  upon  his  check 
at  the  time  of  the  deposit,  and  he 
claimed  that  the  understanding  with 
the  bank  at  the  time  was  that  it  was 
to  be  considered  a  sale.  In  Southwest 
Nat.  Bank  v.  House  (1913)  172  Mo. 
App.  197,  167  S.  W.  809,  the  bank  ac- 
cepted for  deposit  a  large  check  from 
the  payee,  who  had  been  a  depositor 
for  a  period  of  only  nine  days,  im- 
mediately sent  the  check  to  the  bank 
upon  which  it  was  drawn  to  learn  if  it 
was  good,  but  allowed  the  depositor 
to  draw  part  of  the  proceeds  out  be- 
fore getting  a  reply,  which  it  received 
in  fifteen  minutes;  he  absconded,  and 
it  turned  out  that  his  title  to  the  check 
was  fraudulent.  It  was  held  that  the 
bank  had  not  intended  that  title  to  the 
check  should  immediately  pass  to  it, 
so  that  it  had  no  standing  to  collect 
its  loss  from  the  maker  of  the  check. 
In  Second  Nat.  Bank  v.  Gummings 
(1891)  89  Tenn.  609,  18  S.  W.  116.  24 
Am.  St.  Rep.  618,  drafts  were  held  to 
have  been  taken  for  collection  where 
they  were  left  by  the  drawer  and  payee 
with  the  bank,  entered  upon  a  deposit 
ticket  as  if  for  deposit  as  a  cash  item, 
and  sent  with  the  indorsement  "For 
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deposit  only  to  credit  oT*  the  payee, 
and  where  the  bank  did  not  discount 
the  draft  or  givti  credit  to  the  holders 
upon  their  deposit  account,  but  en- 
tered the  same  as  having  been  received 
for  collection  and  transmitted  in  pur- 
suance thereof.  The  drafts  in  ques- 
tion were  payable  three  days  after 
aightf  and  an  agreement  entered  into 
between  the  depositors  and  the  bank, 
some  years  before,  that  the  bank 
should  receive  and  collect  checks  and 
sight  drafts  without  charge,  and  cred- 
it them  as  cash,  was  held  not  to  ex- 
tend to  time  paper.  Where  a  bank 
to<^k  drafts  at  a  value  fixed  by  itself, 
and  credited  .the  depositor  with  this 
amount,  and  kept  the  draft  as  its  own 
property,  the  title  passes  according  to 
the  intention.  Taylor  v.  Vossburg 
Mineral  Springs  Co.  (1911)  128  La. 
364,  54  So.  907. 

The  court,  in  Brigance  v.  Bank  of 
Cooter  (1918)  —  Mo.  App.  — ,  200  S. 
W.  668,  treats  that  case  as  the  ordi- 
nary one  of  a  customer  depositing  pa- 
per to  his  credit,  and  gives  no  weight 
to  facts  which  seem  to  make  an  en- 
tirely different  case.  An  agent  who 
purchased  three  cars  of  grain  drew 
three  drafts,  one  for  each  car,  with 
bills  of  lading  attached,  on  his  com- 
pany and  payable  to  the  defendant 
banL  The  defendant's  cashier  called 
up  the  grain  company  by  phone  and 
was  assured  i^at  the  drafts  would  be 
paid,  whereupon  the  amount  of  the 
dra^  WSLB  placed  to  the  credit  of  the 
f<gent,  who  thereupon  gave  to  the  sell- 
er of  the  grain  a  check  for  the  pur- 
chase price.  The  payee  of  this  check 
(plaintiff)  deposited  it  with  the  bank, 
which  placed  the  same  to  his  credit. 
Other  checks  were  given  to  other  per- 
sons selling  grain  which  went  into  the 
cars.  Upon  dishonor  of  the  draft,  the 
plaintiff,  upon  notice  from  the  banlc, 
gave  to  the  bank  his  check  covering 
the  amount  placed  to  his  credit.  The 
bank  was  held  not  liable  to  the  plain- 
tiff. 

The  usual  course  of  business  is  im- 
material, where  there  is  an  ffispress 
contract  between  the  parties.  Fay  v. 
Strawn  (1863)  32  Ul.  295. 

Where  there  is  no  direct  evidence 
as  to  the  intent  of  the  parties  as  to  the 


passing  of  title,  the  question  most  be 
answered  from  what  the  parties  have 
done.  It  must  be  remembered  that 
the  question  is  one  of  intent,  so  that 
while  a  certain  result  may  be  assipied 
to  certain  circumstances  in  the  ab- 
sence of  evidence  as  to  intent,  where 
evidence  of  intent  is  introduced  the 
result  may  be  changed. 

In  this  connection  it  should  be  noted 
that  even  indorsements  for  collectioB 
have  been  held  to  pass  such  title  to 
the  bank  as  to  authorize  it  to  bring 
suit  in  its  own  name.  See  Freeman's 
Nat  Bank  v.  National  Tube  Works' 
(1890)  151  Mass.  413,  8  L.R.A.  42,  21 
Am.  St.  Rep.  461,  24  N.  E.  779.  At 
least,  a  bank  which  holds  checks  by  an 
unrestricted  indorsement  may  sue 
thereon,  even  though  it  is  an  indorsee 
for  collection.  Citisens  State  Bank  t. 
E.  A.  Tessman  &  Co.  (1913)  121  Blllin. 
34,  45  L.R.A.(N.S.)  606,  140  N,  W.  178. 
Such  eases  are  beyond  the  scope, of 
this  discuaeien.  Reference  is  made  to 
them  at  this  point  that  the  reader  may 
see  that  notwithstanding  the  title  has 
not  passed  to  the  hAnk,  at  least,  not 
the  beneficial  title,  it  may  be  that  tlie 
bank  may  sue  and  recover  on  the  pa* 
per. 

17.  Bute  trfcara  paper  to  tdhen  f&r  eoU«e- 
Hon. 

a.  In  0«n«raX. 

The  courts  are  practically  anan- 
imous  in  holding  that  the  title  to  pa- 
per that  is  deposited  for  the  special 
purpose  of  collection  does  not  pass  to 
the  bank. 

United  States. — ^Richardson  v.  Louis- 
ville Bkg.  Co.  (1899)  36  C.  C.  A  807, 
94  Fed.  442;  Richardson  v.  Continental 
Nat.  Bank  (1899)  36  C.  C.  A.  816^  94 
Fed.  450;  Claric  Sparks  &  Sons  Mule  ft 
'  Horse  Co.  v.  Americus  Nat  Baik 
(1916)  280  Fed.  738. 

Alabama.  —  National  Commercial 
Bank  v.  Miller  &  Co.  (1884)  77  Ala. 
168,  54  Am.  Rep.  60;  Honris  v.  Ala- 
bama Carbon  Co.  (1903)  189  Ala.  620, 
36  So.  764. 

Coimecticat — ^Lawrence  v.  Stonmf- 
ton  Bank  (1827)  6  Conn.  621. 

Georgia. — Cronheim  v.  Postal  Teleg. 
Cable  Co.  (1911)  10  Ga.  App.  716,  74 
S.  £.  78;  Southern  Bank' ft  T.  Co. 
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Tellers  (1916)  18  Ga.  App.  699.  89  S. 
E.  1094  (draft  payable  to  drawer's 
bank). 

Midiiffan. — Garrison  v.  Union  Trust 
Co.  (19061  139  Mich.  392,  70  LJI.A. 
615.  ni  Am.  St.  Rep.  407,  102  N,  W. 
97fl,  5  Ann.  Cas.  813. 

MiBsourt — Northwestern  Nat.  Bank 
V.  Bank  of  Commerce  (1891)  107  Mo. 
40^  15  L.R.A,  102.  17  S.  W.  982;  Mid- 
land Nat.  Bank  v.  Brightwell  (1898) 
148  Uo.  358,  71  Am.  St.  Rep.  608,  49 
S.  W.  994. 

Ulew  Ywk.  —  Yerkes  v.  National 
Bank  (1877)  69  N.  Y.  382,  26  Am.  Rep. 
208;  Conunercial  Bank  v.  Marine  Bank 

(1867)  1  Abb.  App.  Dec,  405,  3  Keyes, 
337. 

North  Carolina. — ^Boykin  v.  Bank  of 
Fayetteville  (1896)  118  N.  C.  566,  24 
S.  E.  357;  National  Citizens'  Bank  v. 
Citizens'  Nat.  Bank  (1896)  119  N.  C. 
307,  25  S.  E.  971. 

North  Dakota.  —  National  Bank  v. 
Johnson  (1896)  6  N.  D.  180,  69  N.  W. 
49. 

Ohio.~Jones  t.  Ellbreth  (1892)  49 
Ol^iQ  St.  401,  31  N.  £.  346. 

Oregon.— Security  Sav.  &  T.  Co.  v. 
King  (1914)  69  Or.  228,  138  Pac.  465. 

PennsylTania.— First  Nat.  Bank  v. 
Gregg  (1875)  79  Pa.  384;  Rapp  v.  Na- 
tional Security  Bank  (1890)  136  Pa. 
426,  20  Atl.  508. 

South  Dakota.  —  Fanset  v.  Garden 
City  State  Bank  (1909)  24  S.  D.  248, 
123  N.  W.  686. 

Texas.— City  Bank  v.  Weiss  (1887) 
67  Tex.  381,  60  Am.  Rep.  29,  8  S.  W. 
299;  Hobart  Nat.  Bank  t.  Fordtran 
(1909)  —  Tex.  Civ.  App.  — ,  122  S.  W. 
413. 

Washingtra.  —  Morris-Miller  Co.  v. 
Von  Pressentin  (1911)  63  Wash.  74, 
114  Pac.  912. 

That  the  title  does  not  pass  is  clear 
where  the  paper  is  indorsed  "For  col- 
lection," and  it  is  eo  held  in  many 
cases. 

United  States.  —  Sweeny  t.  Easter 

(1868)  1  Wall.  166, 17  L.  ed.  681;  Com- 
mercial Nat.  Bank  t.  Armstrong 
(1892)  148  U.  S.  60,  37  L.  ed.  363,  13 
Sup.  Ct  Rep.  633;  Old  Nat  Bank  v. 
Gefman  American  Nat.  Bank  (1896) 
166  IT.  S.  666.  39  L.  ed.  269, 16  Sup.  Ct 
Bep.  221;  Bank  of  Metropolis  t.  First 
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Nat.  Bank  (1884)  22  Blatchf.  68,  19 
Fed.  301;  First  Nat  Bank  v.  Bank  of 
Monroe  (1887)  33  Fed.  408;  Commei^ 
cial  Nat.  Bank  v.  Hamilton  Nat  Bank 

(1890)  42  Fed.  880;  Peck  t.  First  Nat. 
Bank  (1890)  43  Fed.  367;  National 
Exch.  Bank  v.  Beal  (1892)  60  Fed.  355, 
affirmed  in  (1893)  5  C.  C.  A,  304,  5 
U.  S.  App.  376,  55  Fed.  894;  United 
States  V.  American  Exch.  Nat.  Bank 
^1895)  70  Fed.  232. 

Looisiana. — Moore  v.  Louisiana  Nat. 
Bank  (1892)  44  La.  Ann;  99,  32  Ain. 
St  Rep.  332.  10  So.  407. 

Maryland. — Cecil  Bank  v.  Farmers 
Bank  (1864)  22  Md.  148. 

New  York.  —  Bank  of  Syracuse  v. 
Wisconsin  M.  &  F.  Ins.  Co.  Bank 

(1891)  36  N.  Y.  S,  R,  584,  12  N.  Y. 
Supp.  -952. 

North  CaroUna^Boykin  t.  Bank  of 
Fayetteville  (1896)  118  N.  C.  666,  24 
S.  E.  367;  National  Citizens'  Bank 
Citizens'  Nat  Bank  (1896)  119  N.  C. 
307,  25  S.  E.  971. 

Texas.— City  Bank  v.  Weiss  (1887) 
67  Tex.  331,  60  Am.  Rep.  29,  3  S.  W. 
299. 

It  is  not  necessary,  to  preserve  title 
in  the  depositor,  expressly  to  indorse 
•*For  *collection."  The  title  to  paper 
does  not  pass  to  a  bank  to  which  it  is 
delivered  for  collection,  although  in- 
dorsed in  blank  or  by  unrestricted  in- 
dorsement. 

United  States. — Richardson  v.  New 
Orleans  Coffee  Co.  (1900)  43  C.  C.  A. 
683,  102  Fed.  785. 

Iowa.— Claflih  v.  Wilson  (1879)  61 
Iowa,  15,  50  N.  W.  578. 

Kansas.  —  Prescott  v.  Leonard 
(1884)  32  Kan,  142,  4  Pac.  172. 

Minnesota.— Re  State  Bank  (1893) 
56  Minn.  119,  46  Am.  St.  Rep.  464,  57 
N.  W.  336. 

New  York.  —  Stark  v.  United  States 
Nat  Bank  (1886)  41  Hun,  506;  Arnold 
T.  Clark  (1848)  1  Sandf.  491. 

Pennsylvania. — Hackett  v.  Reynolds 
(1886)  114  Pa.  328,  6  Atl.  689. 

Rhode  Island.  —  Blairne  v.  Bourne 
(1875)  11  R.  L  119,  23  Am.  Rep.  429. 

Washington.  —  Morris-Miller  Co.  v. 
Von  Pressentin  (1911)  68  Wash.  74, 
114  Pac.  912. 

But  this  principle  has  been  held  not 
to  apply  as  against  a  bona  ilde  holdw 
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to  whom  the  paper  is  afterwards  in- 
dorsed. See  Continental  Nat.  Bank  v. 
First  Nat  Bank  (1904)  84  Miss.  103. 
36  So.  189,  2  Ann.  Caa.  116.  The  rights 
as  against  a  bona  fide  holder,  however, 
are  not  considered  herein. 

Where  the  paper  is  deposited  for 
collection,  title  does  not  pass  even 
though  it  is  intended  for  credit  when 
collected.  Armstrong  v.  National 
Bank  (1890)  90  Ky.  431,  9  L.B.A.  663, 
14  S.  W.  411,  approved  in  Commercial 
Nat.  Bank  v.  First  Nat.  Bank  (1914) 
168  Ky.  392.  165  S.  W.  398  (where  the 
draft  was  made  payable  to  the  bank) ; 
National  Bank  v.  Johnson  (1896)  6 
N.  D.  180.  69  N.  W.  49. 

Indorsement  of  a  note  for  collection 
and  credit  does  not  pass  title  to  the 
note.  Bury  v.  Woods  (1886)  17  Mow 
Apfc>.246. 

The  conclusion  that  the  title  does 
not  pass  where  the  paper  was  deposit- 
ed for  collection,  although  intended 
eventually  for  credit,  has  been  reached 
under  various  forms  of  indorsements. 
That  the  title  does  not  pass  has  been 
held  true  where  the  paper  was  in- 
dorsed "For  credit  of  account  of*  the 
depositor.  Stone  River  Nat.  Bank  v. 
Lerman  Mill.  Co.  (1913)  9  Ala.*App. 
322.  63  So.  776,  certiorari  denied  in 
(1914)  185  Ala.  673,  64  So.  1019.  An 
indorsement  of  a  check  or  draft,  "For 
collection  for  account  of  the  remit- 
ting bank,  does  not  pass  title  to  the 
receiving  bank.  Central  R.  Co.  v. 
First  Nat.  Bank  (1884)  73  Ga.  383; 
First  Nat.  Bank  v.  First  Nat.  Bank 
.  (1881)  76  Ind.  561,  40  Am.  Eep.  261; 
Tyson  v.  Western  Nat.  Bank  (1893) 
77  Md.  412,  23  hJR.A.  161.  26  Atl.  520; 
National  Park  Bank  v.  Seaboard  Bank 
(1889)  114  N.  Y.  28,  11  Am.  St.  Rep. 
612,  20  N.  E.  632;  National  Butchers' 
ft  D.  Bank  t.  Hubbell  (1889)  117  N.  T. 
384,  7  L.R.A.  852,  15  Am.  St,  Rep.  515, 
22  N.  E.  1031.  The  indorsement  of  a 
check  sent  for  one  bank  to  another,  in 
the  form  "Collect  for  account  of"  the 
remitting  banl^  does  not  pass  title  to 
the  paper  except  to  enable  the  receiv- 
ing bank  to  demand  payment  and  en- 
force collection.  Branch  v.  United 
.  States  Nat.  Bank  (1897)  50  Neb.  470, 
70  N.  W.  34  (the  receiving  bank  had, 
in  this  case,  credited  the  remitting 


bank  with  the  amount  of  the  check, 
but  this  was  held  not  to  change  the 
rule).  Indorsement  of  a  note  "For 
collection  for  account  of*'  the  remit- 
ting bank,  in  sending  it  to  another 
bank  for  collection,  does  not  pass  title 
to  the  note.  Re  Armstrong  (1806)  33 
Fed.  406  (no  credit  was  given  nor 
charges  made  in  this  case  until  ifter 
insolvency).  The  title  to  a  note  which 
is  delivered  to  a  bank  indorsed  "For 
collection  for"  the  payee,  or  other 
holder,  does  not  pass  to  the  bank. 
Third  Nat.  Bank  v.  Clark  (1877)  23 
Minn.  263;  Merchants'  Nat.  Bank  v. 
Hanson  (1884)  33  Bfinn.  40,  53  Am. 
Rep.  5,  21  N.  W.  849.  In  Manufac- 
turers' Nat.  Bank  v.  Continental  B&nk 

(1889)  148  Mass.  653,  2  L.RJI.  699, 12 
Am.  St.  Rep.  698,  20  N.  E.  193,  a  con- 
tract between  banks  by  which  one 
bank  engaged  to  make  collections  for 
the  other,  and  to  credit  sight  items  at 
par,  subject  to  payment,  was  held  not 
to  contemplate  the  passing  of  title 
upon  a  check  which  was  indorsed  "For 
collection  for"  the  remitting  bank. 
The  court  states  that  the  eVedit  given 
for  a  check  under  this  arrangellrent 
was  merely  provisional  until  the  check 
was  paid.  An  indorsement  of  a  bank 
check  by  one  bank  in  sending  it  to 
another,  to  pay  to  the  receiving  bank, 
"account  of  the  sender,  does  not  pass 
title  to  the  check.  First  Nat.  Bank  v. 
Reno  County  Bank  (1880)  1  McCrazy, 
491,  3  Fed.  257.  An  indorsement  of  a 
draft  by  a  bank  in  sending  it  to  an- 
other for  collection,  to  pay  to  such 
other  "or  order  on  account  of  the 
remitting  bank,  not  only  prevents  the 
passing  of  title,  but  charges  any  sub- 
sequent holder  of  the  draft  with 
knowledge  that  it  belongs  to  the  re- 
mitting bank.  Blairne  v.  Bourne 
(1876)  11  R.  I.  119,  23  Anu  Rep.  429. 
An  indorsement  of  a  draft,  "For  ac- 
count of  the  remitting  bank,  does  not 
pass  title  to  the  draft  Armour  Bros. 
Bkg.  Co.  V.  Riley  County  Bank  (1883) 
30  Kan.  163,  1  Pfic.  506;  Freeman's 
Nat.  Bank  v.  National  Tube  Works  Go. 

(1890)  161  Mass.  413,  8  L.RJL  42,  21 
Am.  St.  Rep.  461,  24  N.  E.  779. 

But  in  some  cases,  even  though,  the 
paper  is  indorsed  "For  collection," 
title  has  been  held  to  pass  where  it  is 
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deposited  and  credited  as  cash  sub- 
ject to  check.  First  Nat.  Bank  v. 
Armstrong  (1889)  S9  Fed.  231.  Com- 
pare with  St.  Louis  &  S.  F.  R.  Co.  v. 
Johnston  (1898)  133  U.  S.  666,  83  L. 
ed.  683,  10  Sup.  Ct.  Rep.  390,  infra. 
And  the  same  has  been  held  where  the 
indorsement  was,  "For  collection  and 
credit."  Midland  Nat.  Bank  v.  Roll 
(1895)  60  Ho.  App.  685  (so  held  In 
case  of  ft  check  sent  by  one  bank  to 
another,  and  credited  immediately  by 
the  receivinsr  bank,  and  upon  dishonor 
charged  back) .  In  First  Nat.  Bank  v. 
Armstrong  (Fed.)  supra,  drafts  and 
checks  were  sent  by  one  bank  to  an- 
other, indorsed  "For  collection  for" 
the  remitting  bank.  According  to  an 
agreement  between  the  banks  this  pa- 
per was,  upon  its  reception,  credited  to 
the  remitting  bank  as  cash,  so  that  the 
remitting  bank  had  the  right  to  draw 
upon  the  credit.  It  was  also  the  un- 
derstanding that,  should  any  paper 
be  returned  unpaid,  it  should  be 
charged  back  to  the  remitting  bank 
and  returned  to  it.  In  holding  that 
the  title  passed  notwithstanding  the 
indorsement  "For  collection,"  the 
court,  after  referring  to  the  fact  of 
the  credit  in  favor  of  the  remitting 
bank,  with  the  right  in  such  bank  to 
draw  against  it,  aa^ai  "Now  suppose 
that  the  Fidelity  National  Bank  [the 
bank  to  which  the  paper  was  sent] 
had  not  failed;  upon  the  collection  of 
the  draft  to  whom  would  the  proceeds 
belong?  Could  a  creditor  of  the  Elk- 
hart Bank  have  reached  them  by  proc- 
ess in  attachment  in  the  hands  of  the 
collecting  bank,  bef pre  th  ey  were 
transmitted  to  the  Fidelity  Bank? 
Clearly  not.  The  Fidelity  National 
Bank  had  given  the  Elkhart  Bank 
credit  for  the  amount  of  the  drafts  as 
cash,  and  if  the  drafts  were  paid  that 
ended  the  transaction  as  between  the 
'Fidelity  Bank  and  the  Elkhart  Bank. 
No  other  entry  would  be  necessary  in 
the  account  between  the  two  banks, 
and  I  am  not  able  to  see  that  the  in- 
dorsement  'For  collection,'  under  these 
eircnmstanees,  affected  the  result  or 
reserved  to  the  Elkhart  [Bank]  any 
title  to  the  proceeds  of  the  draft.  The 
agreement  that  the  draft  should  be 


charged  back,  if  not  paid,  did  not  oper- 
ate to  change  this  result,  for  the  in- 
dorsement and  the  arrangement  for 
credit  to  the  EUchart  Bank  must  be 
taken  together,  and  while  it  is  true 
that  th«  indorsement  'For  collection' 
did  not  of  itself  transfer  the  title,  I 
am  quite  clear  that  the  credit  to  the 
Elkhart  Bank,  together  with  the  in- 
dorsement, did  transfer  the  entire  in- 
terest in  the  proceeds  of  the  draft  to 
the  Fidelity  Bank,  and  that  the  agree- 
ment to  charge  back  if  any  draft  was 
not  paid  did  not  affect  the  character 
of  the  transaction."  The  court,  in 
support  of  its  holding,  relies  largely 
upon  the  fact  that  a  credit  had  been 
given  to  the  remitting  bank.  The 
weight  thus  given  to  this  fact  is  con- 
tradicted by  a  long  line  of  Federal 
decisions  as  well  as  decisions  in  other 
courts.  It  is  admitted  that  the  ques- 
tion of  the  passing  of  title  is  one  of 
intention  on  the  part  of  the  parties  to 
the  transaction,  but  no  express  inten- 
tion  beyond  the  indorsement  appears 
in  the  Armsbrong  Case,  the  court  rely- 
ing, as  above  stated,  upon  the  credit. 
It  was  stated  in  Midland  Nat.  Bank 
V.  Roll  (1895)  60  Mo.  App.  585,  that 
while  ordinarily  an  indorsement,  "For 
collection,**  or  an  indorsement,  "For 
collection  and  credit,"  does  not  carry 
,the  title  to  the  paper,  yet,  when  such 
an  indorsement  is  made  in  pursuance 
of  an  understanding  and  dealings  be- 
tween l^e  parties,  whereby  the  check 
is  taken,  credited,  and  treated  as  a 
cash  deposit  subject  to  the  check,  the 
ordinary  rule  does  not  obtain,  and  the 
title  passes;  and  the  charging  back  to 
the  account  of  the  depositor  of  the 
unount  of  such  check  does  not  neces- 
sarily reinvest  the  title  in  the  ^posit- 
or,  nor  conclude  the  bank  upon  the 
question  of  title. 

Where  the  proceeds,  when  collected, 
were  not  intended  to  be  credited  to 
the  depositor,  it  is  clear  that  the  title 
does  not  pass.  Thus  a  customer  of  a 
bank,  who  deposited  with  it  a  draft 
with  instructions  to  collect  and  notify 
him,  and  not  for  credit,  does  not  lose 
title  to  the  draft.  Guignon  v.  First 
Nat.  Bank  (1899)  22  Mont  140,  56 
Pac.  1061,  1097. 
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ft.  Mffeet  mf  gMHQ  «r«Mt,  and  Hght  to 

It  li  settled  by  m  number  of  deci- 
sions th»t  the  fivins  of  credit  bf  the 
bank  to  the  depositor  is  not  incon- 
sistent with  ownership  remaining  In 
hiro;  in  other  words,  where  the  paper 
is  deposited  for  collection, — aslng  the 
term  ''for  collection"  in  its  legal  sense, 
— titte  remains  in  the  depositor,  even 
though  the  face  value  of  the  check  or 
draft  is  entered  as  a  deposit  credit  to 
its  owner.  Richardson  v.  IjOnisville 
Bkg.  Co.  (1899)  86  G.  C.  A.  807,  94 
Fed.  442;  Richardson  t.  Continental 
Nat.  Bank  (1899)  36  G.  C.  A.  816,  94 
Fed,  450;  Jefferson  County  Sav.  Bank 
V.  Hendrix  (1905)  147  Ala.  670,  1 
L.R.A.(Nj3.)  246,  89  So.  296;  Stone 
River  Nat.  Bank  v.  Lerman  Hill.  Co, 
(1918)  9  Ala.  App.  822,  68  So.  776, 
certiorari  denied  in  (1914)  185  Ala. 
673,  64  So.  1019;  Rapp  v.  National 
Secur.  Bank  (1890)  136  Pa.  426,  20 
AtL  608.  That  the  title  does  not  pass 
in  case  of  paper  sent  by  one  bank  to 
another  for  collection  is  true  although 
the  receiving  bank  credits  the  remitter 
with  the  amount  of  the  check  as  caidi. 
and  so  informs  the  remitter.  Tyson  v. 
Western  Nat.  Bank  (1893)  77  Hd.  412. 
23  L.R.A.  161,  26  Atl.  620;  National 
Park  Bank  v.  Seaboard  Bank  (1889) 
114  N.  Y.  28,  11  Am.  St.  Rep.  612,  20 
N.  E.  632;  National  Butchers*  &  D. 
Bank  v.  Hubbell  (1889)  117  N.  Y.  384, 
7  L.R.A.  852,  15  Am.  St.  Rep.  516,  22 
N.  E.  1031.  ,See,  contra.  First  Nat. 
Bank  v.  Armstrong  (1889)  39  Fed.  231, 
and  Midland  Nat.  Bank  v.  Roll  (1895) 
60  Mo.  App.  685.  That  title  does  not 
pass  has  also  been  held  true  although 
tiie  receiving  bank  has  credited  the 
remitting  bank,  and  the  remitting  bank 
charged  the  receiving  bank  with  the 
■amount  thereof.  First  Nat.  Bank  v. 
Reno  County  Bank  (1880)  1  McCrary, 
491,  8  Fed.  257.  The  relation  of  prin- 
cipal and  agent  was  held  to  exist  be- 
tween the  depositor  and  bank  in  Bank 
of  Commerce  v.  Ingram  (1912)  38 
Okla.  46,  124  Pac.  64,  where  a  de- 
positor, having  received  a  check  upon 
another  bank  after  the  drawer  had  re- 
moved, his  account  therefrom  to  the 
bank  of  deposit,  took  it  to  the  bank 


of  deposit  whvn  it  was  <j«JUhI  m 

his  pass  book.  That  a  bant  Kccivisf 
eonunereial  paper  for  collcetioa  per- 
mits the  holder  to  draw  tbe  Mmaat 
of  it  before  the  collection  is  made  doa 
not  change  the  relation  of  the  partia 
to  it,  is  held  in  Winchester  Hill.  Ca  t. 
Bank  of  Winchester  (190S)  120  ttm, 
226,  18  L.RJL(N.S.)  441,  lU  S.  V. 
248.  Where  a  bank  recetvca  taj  snO 
from  the  payee  a  certificate  of  d^poot 
issued  by  a  distant  bank,  the  payee 
stating  in  the  accompanying  letter 
that  it  is  'for  deposit  to  his  credit,  and 
asking  for  a  deposit  slip  and  two  «r 
three  checks,  the  said  payee  never  hav- 
ing had  any  previous  account  or  deal- 
ings with  the  bank,  and  the  huik  re- 
sponds by  mail  acknowledging  receipt 
of  the  certificate  and  advising  tiiat 
credit  has  been  given  his  account,  m- 
closing  a  slip  showing  that  the  cer- 
tificate has  been  deposited  to  tiw 
payee's  credit,  and  also  two  checks,  do 
other  request  being  made  or  answer 
given,  the  transaction  does  not,  in  lav, 
amount  to  a  purchase  of  the  certificate 
by  the  bank,  but  a  receipt  of  the  same 
for  collection  only.  Hilsinger  t.  Trick- 
ett  (1912)  86  Ohio  St.  286, 99  N.  E.  305, 
Ann.  Caa.  1913D,  421. 

That  the  title  remains  in  the  de- 
positor is  especially  true  if  the  credit 
is  entered  subject  to  payment;  or 
where  the  credit  may  be  charged  off 
in  case  of  the  dishonor  of  the  paper.  I 
Fifth 'Nat  Bank  v.  Armstrong  (1889)  ' 
40  Fed.  46;  First  Nat.  Bank  v.  Arm-  i 
strong  (1890)  42  Fed.  193.  It  has  j 
been  stated  that  although  it  is  credited 
to  the  depositor,  it  may  be  charged  i 
back  to  him  in  case  it  proves  worth- 
less. Union  Safe  Deposit  Bank  r. 
Strauch  (1902)  20  Pa.  Super.  Ct  iMu 
A  credit  of  checks  deposited  for  col- 
lection, and  the  issuance  of  a  deposit 
slip  stoting  that  all  cash  items  not 
actual  cash  are  entered  subject  to  pay- 
ment, entitles  the  bank  to  charge  back 
the  check  if  it  proves  uncollectablfe 
Givan  v.  Bank  of  Alexandria  (1898) 
—  Tenn.  — ,  47  L.R.A  270,  52  S.  W. 
923.  A  bank  in  which  the  holder  of 
a  check  upon  another  bank  has  de- 
posited it  for  credit  and  collectioD 
may,  upon  the  dishonor  of  the  check, 
charge  it  back  to  its  customer*  or  re 
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corer  the  amoant»  where  he  haa,  in 
the  meantime^  withdrawn  the  money, 
if  it  is  without  fault  Pinkney  v. 
Kanawha  Valley  Bank  (1910)  68  W. 
Va.  254,  82  L.B.A.  (N.S.)  987,  69  S.  E. 
1012.  Ann.  Cas.  1912B,  IIG.  In  Mer- 
chants' Nat.  Bank  t.  Townsend  (1912) 
—  Tbe.  CIv.  App.  — ^  147  S.  W.  617, 
where  it  was  claimed  that  a  draft  waa 
sold  to  a  bank  and  credited  to  the 
■depositor's  account,  the  court  proceeds 
■upon  the  theory  that  if  the  draft  was 
aold  to  the  bank  the  only  remedy  the 
l>ank  would  have  would  be  upon  the 
Indorsement,  and  that  it  would  not  be 
■authorized  to  chaise  the  depositox^a 
account  with  the  amount  paid  by  it 
for  the  draft,  upon  its  dishonor,  but 
that,  if,  on  the  other  hand,  the  draft 
was  only  taken  for  collection  and  the 
<lepositor  given  credit  therefor,  the 
bank  had  the  right,  when  the  draft 
waa  dishonored,  to  charge  the  deposit- 
or's account  with  the  amount  and  re- 
turn the  draft  to  him.  In  Bank  of  Big 
Cabin  English  <1910)  27  Okla.  334, 
111  Pac.  386,  the  defendant  bank  had 
entered  credit  on  its  books  .and  in 
plaintifTa  pass  book  upon  receiving 
advice  from  a  distant  bank  that  the 
defendant  bank  had  been  given  credit 
with  its  correspondent  bank  for  the 
.amount  of  a  draft  for  the  use  of  the 
plaintiff.  On  the  principle  here  con- 
aidered,  it  was  held  that  the  defend- 
ant bank  had  the  right  to  charge  back 
the  item  upon  discovering  the  insol- 
vency of  the  correspondent  bank.  In 
Belsheim  v.  First  Nat.  Bank  (1914)  77 
Wash.  552,  137  Pac.  1055,  the  bank  re- 
ceived for  collection  a  check  drawn  on 
another  bank  by  a  purchaser  of  real 
estate;  a  part  of  the  proceeds  of  this 
check  was  to  be  credited  to  brokers 
who  effected  the  sale;  upon  being  re- 
<iuested  to  do  so  by  one  of  the  brokers, 
the  plaintiff  in  the  case,  the  bank 
passed  to  his  credit  the  sum  due  him, 
but  subsequently,  upon  dishonor  of 
the  check,  charged  the  same  back, 
whereupon  the  broker  brought  action 
against  the  bank,  and  waa  held  to  luive 
no  right  to  recover. 

That  the  title  remains  in  the  de- 
positor, where  the  depositor  receives 
credit  therefor,  subject  to  check,  with 
the  understanding  that  the  bank  is  to 


charge  back  the  credit  in  case  of  dis- 
honor, is  true  in  case  the  check  is  in- 
dorsed in  blank.  Morris-Miller  Go.  v. 
Von  Preasentin  (1911)  63  Wash.  74, 
114  Pac.  912.  But  see  Vickers  v.  Ma- 
chinery Warehouse  &  Sales  Co.  (1920) 
~  Wash.  — ^  191  Pac.  869,  infra. 

The  theory  upon  which  tiie  courts 
proceed  can  best  be  understood  from 
the  language  used  by  them.  The  su- 
preme court  of  Minnesota  has  said  that 
it  is  not  "conclusive  upon  the  ques- 
tion of  ownership  of  the  paper  that 
before  collection  the  amount  of  it  is 
credited  to  the  customer's  account, 
against  which  he  has  the  privilege  of 
drawing  by  check.  It  haa  been  fre- 
quently held,  with  the  approval  of  the 
best  text-writers,  that  if  paper  is  de- 
livered by  a  customer  to  a  bank  for 
collection,  or  'for  collection  and  cred- 
it,' a  credit  of  the  amount  to  the  cus- 
tomer before  and  in  anticipation  of 
collection  will  be  deemed  merely  pro- 
visional, and  the  privilege  of  drawing 
against  it  merely  gratuitous,  and  that 
the  bank  may  cancel  the  credit  or 
charge  back  the  paper  to  ihe  cus- 
tomer's account  if  it  is  not  paid  by  the 
maker  or  drawee."  Re  State  Bank 
(1894)  56  Minn.  119,  45  Am.  St.  Rep. 
454,  57  N.  W.  336.  The  court  in  Tyson 
V.  Weatem  Nat.  Bank  (1893)  77  Md. 
412,  23  LJt^A.  161,  26  Atl.  620,  after 
stating  that  an  Indorsement,  "For  col- 
lection for  account  of"  the  indorser, 
does  not  pass  the  title,  continues: 
"No  other  way  has  been  shown  in  this 
case  by  which  it  could  have  been 
passed.  Entering  the  amount  repre- 
sented by  theae  papers  as  cash  to  the 
credit  of  Tyson  &  Rawls  is  very  far 
from  having  such  an  effect.  It  waa 
the  clear  understanding  that  this  was 
not  an  absolute  and  unconditional 
credit,  but  that  it  was  to  be  charged 
back  to  the  depositors  in  case  the  pa- 
per should  not  foe  paid  at  maturity. 
The  paper  was  not  sent  to  Nicholson 
&  Sons  to  be  discounted  or  to  be  purr 
chas^  by  them,  but  it  was  Intraated 
to  them  as  agents  to  collect  it;  and 
Nicholson  &  Sons  could  not  treat  it 
as  a  discount  or  purchase  except  by 
making  an  agreement  to  that  effect 
with  their  correspondents.  It  prob- 
ably suited  their  mutual  interest  and 
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convenieaee  to  make  these  qualified 

entries.  The  depositaries  probably 
had  sufficient  confidence  in  the  pe- 
cuniary  ability  of  these  depositors  to 
give  them  a  credit  for  the  short  time 
that  would  intervene  before  the  ma- 
turity of  sight  drafts.  It  is  a  Tezy 
common  practice  witii  bankers  to  deal 
in  this  manner  with  their  customers 
who  are  in  good  credit.  In  the  argu- 
ment, this  entry  was  likened  to  a  col- 
lection  of  the  comm^cial  paper  by  the 
depositary.  It  was  not  in  point  of 
fact  a  collection,  ^or  was  it  similar 
in  its  effects  and  consequences.  When 
a  collection  is  made  the  proceeds  are 
plac^  absolutely  and  unconditionally 
to  the  credit  of  the  depositor,  and  he 
is  no  longer  under  any  responsibility 
on  account  of  the  paper  deposited,  as 
that  question  has  been  irrevocably  set- 
tled by  payment.  In  point  of  fact, 
when  collected,  the  paper  has  lost  its 
vitality  by  the  settlement  and  satis- 
factiqn  of  all  rights  which  can  arise 
from  it.  It  would  have  been  perfectly 
competent  for  Nicholson  &  Sons  to 
agree  with  Tyson  &  Rawls  that  they 
would  consider  this  paper  as  collected, 
and  pay  them  the  amount  of  it,  and 
relieve  them  from  all  responsibility  on 
account  of  it.  But  no  such  agreement 
was  made;  their  contract  was  entirely 
different.  ...  It  may  be  objected 
that,  as  the  check  and  draft  were  ac- 
tually paid  at  maturity,  the  contingent 
responsibility  of  the  depositors  had 
not  accrued.  But  we  must  judge  of 
legal  rights  by  the  state  of  the  facts 
which  exist  at  the  time  they  arrive, 
and  not  by  events  which  occur  after- 
wards." In  National  Park  Bank  v. 
Seaboard  Bank  (1889)  114  N.  T.  28, 11 
Am,  St  Rep.  612,  20  N.  EL  632,  where 
Cine  bank,  in  sending  for  collection  a 
draft  to  another,  indorsed  it  "For  col- 
lection for  account  of*  itself,  and 
where  the  bank  to  which  it  was  sent 
immediately  credited  it  upon  receipt, 
it  was  claimed  that  the  entry  of  the 
credit  proved  tiiat  it  belonged  to  the 
receiving  bank,  while,  on  the  other 
hand,  it  was  claimed  liiat  the  restric- 
tive indorsement  prevented  any  change 
of  title,  and  simply  created  an  agency 
for  collection.  The  court  states:  "A 
question  of  fact  thus  arose  as  to  the 


intention  of  tiie  parties  to  the  trans- 
action, to  be  determined  by  consider- 
ing their  words  and  acts,  their  course 
of  business,  and  all  of  the  surround- 
ing circumstances.  We  think  that  the 
decision  of  this  question  in  favor  of 
the  defendant,  by  the  trial  court  act* 
ing  in  the  place  of  a  jury,  is  eondn- 
slve  upon  us.  Moreover,  it  seenis  to 
be  settled  thatthe  title  to  commerdal 
paper  received  for  collection  by  a  bank 
and  forwarded  to  its  correspondent  in 
the  usual  course  of  business,  without 
any  express  agreement  in  referoiee 
thereto,  does  not  vest  in  such  corre- 
spondent even  if  it  has  remitted  upon 
the  general  aceonnt  in  anticipation  of 
collection.  Dickerson  v.  Wason  (1872) 
47  N.  Y.  4S9,  7  Am.  Rep.  466.  Title, 
passes  only  by  a  contract  to  that  ef- 
fect, to  be  eith»^  expressly  proved,  or 
inferred  from  an  unequivocal  course 
of  dealing.  Scott  v.  Ocean  Bank 
(1861)  23  N.  Y.  289."  In  National 
Butchers'  &  D.  Bank  v.  Hubbtil  (1889) 
117  N.  Y.  384,  7  LJtJ^.  862, 16  Am.  St 
Rep.  515,  22  N.  E.  1031,  the  receivinsr 
bank  immediately  credited  to  the 
account  of  the  remitting  bank  demand 
checks  and  drafts  at  their  face  value; 
if  any  of  the  paper  was  protested  it 
was  charged  back  to  the-  remitting 
bank,  and  returned  to  it,  and  the  ex- 
pense of  the  protest  charged  to  it 
This  manner  of  doing  business  had 
been  carried  on  for  a  number  of  years. 
In  holding  that  title  had  not  passed  to 
the  receiving  bank,  the  court  saya: 
"Nor  does  the  finding  of  the  learned 
justice  at  special  term,  as  to  the  cus- 
tom pursued  between  the  parties,  alter 
the  law  in  regard  to  the  title  to  the 
paper  before  the  funds  arising  from 
the  payment  thereof  were  actually  re- 
ceived by  the  firm.  The  finding  shows 
that  the  credit  was  a  provisional  one 
only.  It  was  a  mere  maUer  of  book- 
keeping. It  would  seem  to  have  been 
more  in  the  form  of  a  memorandum  (rf 
the  different  pieces  of  paper  received, 
because,  if  any  were  not  paid,  such  ss 
went  to  protest  were  at  once  charged 
back  upon  the  books  of  the  firm  against 
the  plaintiff,  and  returned  to  it  with 
the  expenses  of  protest  charged  to  it 
The  firm  never  became  absolutely  re- 
sponsible to  the  plaintiff  for  the 
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amonnt  of  these  coUectionB  until  the 
collectiona  were  actually  made  and  the 
proceeds  received  fay  them.  The  prop- 
erty in  these  different  pieces  of  paper, 
thCT^ore,  never  vested  in  the  firm, 
and  the  firm  never  purchased  them  or 
advanced  any  money  upon  them; 
hence,  the  firm  never  owned  them." 
The  court,  in  Fifth  Nat.  Bank  v.  Arm- 
strong (188d)  40  Fed.  46,  says:  "In 

*  the  opinion  of  the  court,  the  true  cri- 
terion, in  a  case  such  as  is  last  stated, 
for  determining  the  question  of  title 
to  the  paper  before  the  same  is  ac- 
tually collected,  and  before  the  credit 
has  been  drawn  against,  is  whether 
the  depositor  int^ntfed  to  part  with 
title,  and  whether  the  receiving  bank 
intended  to  purchase  the  paper,  and 
aasume  the  risk  of  pigment,  and  give 
an  absolute  credit  therefor,  as  in  cases 
of  discount.  Viewing  the  matter  in 
that  light,  'I  have  little  difficulty  in 
finding,  in  the  case  at  bar,  that  the 
title  to  the  two  drafts  and  their  pro- 
ceeds remained  in  the  Portsmouth 
bank  and  Staunton  bank,  respectively, 

•  up  to  the  time  the  Fidelity  Bank  failed, 
and  the  government  took  possession  of 
its  assets.  The  indorsements  placed 
on  the  drafts  in  question,  when  for- 
warded to  the  Fidelity  Bank,  are  per- 
suasive evidence,  notwithstanding  the 
previous  course  of  dealing,  that  nei- 
ther the  Portsmouth  bank  nor  Staun- 
ton  bank  intended  to  part  with  its 
title  to  the  drafts  in  question,  or  to 
enable  the  Fidelity  Bank  to  deal  with 
thp  same  as  its  own.  It  was  a  resteic- 
tive  indorsement,  and  it  must  be  as- 
sumed that  lhat  form  of  indorsement 
was  adopted  for  a  well-defined  pur- 
pose. It  may  well  be  doubted  whether 
the  legal  effect  of  that  form  of  in- 
dorsement can  be  contooUed  or  modi- 
fied by  the  proof  of  a  usage  existing 
to  credit  such  items  as  cash  and  per- 
mit the  credit  so  given  to  be  drawn 
against,  it  being  conceded  that  in  the 
present  case  neither  of  the  depositors 
saw  fit  to  avail  themselves  of  such 

.  privilege.  But,  be  that  as  it  may,  it 
is  also  apparent  that  the  Fidelity  Bank 
did  not  intend  to  purchase  the  drafts 
in  question  and  give  its  customers  an 
absolute  credit  for  the  par  value 
thereof.   In  ifs  letter  acknowledging 


the  receipt  of  the  Shelby  draft,  the  Fi- 
delity Bank  stated  that  it  credited  the 
same,  'subject  to  payment.'  This  must 
be  understood  as  meaning  that  the 
credit  was  merely  provisional, — that 
is,  conditional  on  payment, — and  that 
it  did  not  intend  to  assume  the  risk 
of  payment,  or  give  an  absolute  credit, 
or  put  itself  in  any  other  relation  to 
the  paper  than  that  of  an  agent  for 
collection.  This  seems  to  me  to  be  the 
proper  interpretation  of  the  toansac- 
tioQ,  looking  at  it  merely  with  a  view 
of  determining  what  the  parties  there- 
to intended/' 

In  England,  there  was  a  custom  of 
entering  bills  short,  that  is,  of  not 
carrying  out  the  proceeds  to  the  cus- 
tomer's credit  until  Squally  collected, 
although  the  bills  were  entwed  im- 
mediately to  the  customer's  account 
Such  bills  were  held  to  remain  the 
property  of  the  customer.  Ex  parte 
Harford  (1814)  2  Rose  (Eng.)  163. 

But  the  banker  had  a  lien  thereon 
for  advances.  Ibid. 

But  other  cases  take  the  view  tiiat 
the  writing  of  a  bill  short  is  evidence, 
and  not  conclusive.  Ex  parte  Pease 
(1812)  1  Rose  (Eng.)  232.  At  least, 
the  failure  to  write  the  bill  short  does 
not  necessarily  pass  title  to  the  bank. 
Ex  parte  Sargeant  (1810)  1  Rose 
(Eng.)  153.  In  this  case,  the  court 
says :  "That  they  [the  bills]  were  not 
written  short  amounts  to  nothing,  un- 
less there  be  a  concurrence  manifested 
at  the  time,  or  to  be  inferred  from  the 
habits  of  dealing  between  the  parties, 
that  they  were  to  be  considered  as 
cash ;  if  they  were  there  with  the  peti- 
tioner's knowledge,  as  cash,  and  he 
drawing  or  entitled  to  draw  upon  them 
as  having  that  credit  in  cash,  he 
would  thereby  be  precluded  from  re- 
curring to  them  specifically." 

III.  BvMe  where  paper  im  depoMUM  "aa 
paper/*  or  where  it  ie  depoaited  "tu 
oaah," 

Some  cases  have  held  that  the  ques- 
tion of  tile  passing  of  title  depends 
upon  the  answer  to  tiie  question 
whether  the  paper  is  deposited  as  'Im- 
per,"  or  as  "cash."  A  crediting  of  a 
check  by  the  bank  as  paper,  and  not  as 
cash,  has  been  held  to  manifest  a  clear 
intent  not  to  assume  the  relation  of 
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debtor  to  the  deiK)6itor;  hence  title 
does  not  pass.  Bailie  t.  Ansusta  Set. 
Bank  (1895)  95  Ga.  277,  61  Am.  St. 
Rep.  74,  21  S.  E.  717.  The  mere  fact 
that  the  depositor  is  allowed  to  check 
against  the  credit  does  not  change  the 
import  of  the  transaction.  At  least,  it 
does  not  prevent  the  bank  from  charg- 
ing back  the  amount  of  the  credit  if 
the  check  is  not  paid.  Ibid.  Nor  can 
the  depositor  recover  of  the  bank  on 
the  theory  of  a  sale  to  it.  Spooner  t. 
Bank  of  Donalsonville  (1916)  144  Ga. 
745,  87  S.  E.  1062,  where  the  bank,  to 
the  knowledge  of  the  depositor,  used 
deposit  slips  which  contained  a  pro- 
vision that  the  customer,  in  depositing 
items  for  collection  or  credit,  agreed 
that  he  would  not  hold  the  bank  liable 
for  said  items  until  the  cash  for  each 
had  been  paid  to  the  bank.  In  making 
the  deposit  in  question  the  depositor 
had  sent  the  draft  by  mail,  but,  as 
stated  above,  he  had  notice  of  the 
form  of  deposit  slip  used  by  the  bank. 
It  further  appeared  that  the  deposit 
of  the  check  was  entered  on  a  slip 
of  that  character  made  out  by  the 
cashier,  and  that  he  mailed  to  the 
plaintiff  either  a  duplicate  of  the  slip 
or  a  card  acknowledging  the  receipt 
of  the  check  and  stating  that  the 
amount  of  it  had  been  credited  to  the 
plaintiff's  account,  and  that  on  this 
card  was  the  statement:  "All  items 
«ent  to  us  are  credited  subject  to  pay- 
ment." This  was  held  to  show  be- 
yond controversy  that  the  check  was 
not  sold  to  the  bank  unconditionally, 
and  that  the  credit  was  not  absolute, 
but  contingent  upon  pa3nnent.  It  was 
accordingly  held  that  the  depositor 
was  not  entitled  to  recover  of  the  bank 
the  amount  of  the  credit,  on  the  theory 
of 'a  sale  of  the  check  to  it. 

Compare  with  cases  discussed  in 
subd.  IV.  infra,  relating  to  notices  in 
pass  books  and  deposit  slips. 

If,  on  the  other  hand,  there  is  a 
definite  understanding  at  the  time  of 
the  deposit  that  such  paper  is  deposit- 
ed as  cash,  it  is  held  to  be  dear  that 
the  title  passes  to  the  bank.  Strong  t. 
King  (1864)  35  III.  9,  86  Am.  Dec.  336 
(obiter)  ;  American  Trust  &  Sav.  Bank 
V.  Gueder  &  P.  Mfg.  Co.  (1894)  150 
IIL  8S6,  87  N.  E.  227;  Mudd  v.  Farm- 


ers' &  M.  Bank  (1914)  175  Me.  i^p: 
398,  162  S.  W.  314. 

JF.  Bute  where  there  tm  no  agreetnent 
that  paper  <a  toleen  for  ooUaeHMi. 

a.  Dot^rtiie  that  title,  rematna  in  the  ds- 
poMtor. 

1,  In  general. 

In  the  great  majority  of  cases  there 
is  no  express  agreement  as  to  the  pass- 
ing  of  title,  nor  is  there  an  express 
agreement  tiiat  the  paper  ia  deposited 
merely  for  collection.  The  paper  is 
deposited  by  the  customer  and  entered 
in  his  pass  book  J^y  the  bank,  and  the 
depositor  is  given  the  right  to  draw 
on  the  credit  thus  received.  It  is  gen- 
erally held  that,  upon  dishonor  of  the 
paper,  the  bank  has  the  right  to  charge 
back  the  credit  thus  received.  This 
right  to  charge  ba<^  is  sometimes  the 
result  of  an  express  agreement  The 
courts  are  not  agreed  as  to  the  title 
to  the  paper  in  such  a  situation. 

It  is  held  generally  in  some  cases, 
without  anything  being  said  as  to 
credit,  right  of  depositor  to  draw,  or 
right  of  bank  to  charge  back  upon  dis- 
honor,  that^  in  the  absence  of  a  special 
agreement,  when  a  check  is  dq;Kwited 
in  the  usual  course  of  business  it  is 
taken  generally  for  collection,  and  the 
title  doe's  not  pass  to  the  bank.  Bald- 
win State  Bank  v.  National  Bank 
(1916)  144  Ga.  181,  86  S.  E.  538  (see 
discussion  infra)  ;  First  Nat.  Bank  t. 
McMillan  Bros.  (1914)  16  Ga.  App. 
819,  88  S.  E.  149  (obiter) ;  Louisians 
Ice  Co.  V.  State  Nat.  Bank  (1881)  Mc- 
Gloin  (La.)  181.  It  is  stated  obiter 
in  Strong  v.  King  (1864)  86  DL  9,  86 
Am.  Dec.  336,  that  if  a  check  is  de- 
posited in  the  usual  course  of  busi- 
ness, the  presumption  is  that  it  is  for 
collection  merely,  and  not  as  money, 
but  that  if  a  banker  receives  a  chc^ 
as  and  for  so  much  money,  and  gives 
the  depositor  credit  therefor,  ihe  title 
passes  to  the  banker.  This  seems  to 
have  been  the  theory  of  National  Com- 
mercial Bank  v.  Miller  (1884)  77  Ala. 
168,  64  Am.  Rep.  50.  In  Merchants' 
Nat.  Bank  v.  Dorchester  (1911)  — 
Tex.  Civ.  App.  — ,  186  S.  ^.  651,  where 
the  payee  of  a  check  deposited  it  with 
others,  and  received  credit  therefor 
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from  the  bank,  it  is  stated  that  the  re- 
lation of  principal  and  agent  was 
created  between  the  depositor  and  the 
banl£.  In  Cronheim  v.  Postal  Teleg. 
Cable  Co.  (1912)  10  Ga.  App.  716,  74 
S,  E.  78,  the  check  was  indorsed,  "For 
collection  and  credit  to  his  individual 
accoant  with  said  Neal  Bank  for  de- 
posit;" but  the  court  said:  "Where 
it  is  d^osited  generally  upon  an  in- 
dorsement in  blank,  and  nothing  more 
appears,  it  will  be  presumed  that  the 
deposit  was  made  in  the  usual  course 
of  business,  and  that  the  depositor  in- 
tended to  appoint  the  bank  as  his 
agent  to  collect  the  proceeds  and  de- 
posit th^  to  his  credit;"  and  the  lan- 
guage used  in  the'  indorsement  was 
said  to  strengthen  the  presumption  of 
agency  rather  than  weaken  it.  The 
particular  question  was  as  to  deposit- 
or's right  to  stop  payment  on  the  check 
on  learning  of  the  insolvency  of  the 
bank,  and  the  suit  was  against  a  tele- 
graph company  for  damages  caused 
by  its  negligent  failure  to  transmit  his 
message  stopping  payment  of  the 
check. 

This  doctrine  is  followed  and  it  is 
held  that  title  does  not  pass  to  the 
bank,  where  paper  is  deposited  in  the 
usual  course  of  business,  and  without 
any  express  agreement  as  to  the  pass- 
ing of  title,  although  credit  is  given 
the  depositor.  Beal  SomervUle 
(1892)  17  L.R.A.  291,  1  C.  C.  A.  598. 
5  U.  S.  App.  14,  50  Fed.  647;  Phila- 
delphia V.  Eckels  (1896)  98  Fed.  486; 
United  States  Nat,  Bank  v.  Geer 
(1897)  53  Neb.  67,  41  L.R.A.  439,  73 
N:  W.  266;  Hazlett  v.  Commercial  Nat 
Bank  (ISSlO)  182  Pa.  118,  19  Atl.  66 
(see  comment  supra,  I.;  and  in 
Morris  T.  First  Nai  Bank  (1902)  201 
Pa.  160,  60  Atl.  1000,  infra,  IV.  b,  1). 
See  Miller  v.  Norton  (1913)  114  Va. 
609,  77  S.  E.  452,  referred  to  in  the 
reported  case  (Fourth  Nat.  Bank  v. 
Bragg,  ante,  1034).  The  chief  ques- 
tion involved  In  Alleman  v.  Sayre 
(1917)  79  W.  Va.  763,  L.RJi.l917D, 
1002.  91  S.  E.  805,  was  whether  the 
depositor  could  rescind  the  transac- 
tion after  the  insolvency  of  the  bank, 
and  recover  a  check  deposited  by  him 
and  credited  to  his  account,  where,  at 
the  time  of  depositing  the  check,  he 


drew  a  check  on  the  account  and  had 

it  certified  by  the  bank,  but  afterwards 
returned  the  certified  check  and  had 
it  canceled.  In  the  course  of  the  opin- 
ion the  court  says  that  the  transaction 
above  set  out  did  not  necessarily  es- 
tablish the  relation  of  debtor  and  cred- 
itor between  the  bank  and  Its  cus- 
tomer. In  Beal  v.  Somerville  (1892) 
17  L.R.A.  291,  1  G.  C.  A.  598,  6  U.  3. 
App.  14,  50  Fed.  647,  there  was  no 
absolute  right  on  the  part  of  the  de- 
positor to  draw  against  the  credit  thus 
received,  and  this  is  an  important  ele- 
ment in  the  decision. 

See  Re  Jarmulowsky  (1918)  L.ILA. 
1918E,  634,  161  C.  C.  A.  827,  249  Fed. 
319.  And  in  some  cases  it  is  held  that 
the  title  does  not  pass  to  the  bank, 
even  though  the  amount  is  credited  to 
the  depositor  with  the  right  to  draw 
thereon.  Louisiana  Ice  Go.  v.  State 
Nat.  Bank  (1881)  McGloin  (La.)  181. 
It  seems  that  the  right  to  draw  on  the 
account  is  assumed  in  the  cases  above 
which  speak  merely  of  credit  having 
been  given  th^  depositor.  The  court 
in  Louisiana  Ice  Go.  v.  State  Nat. 
Bank  (La.)  supra,  said:  "Checks,  like 
drafts,  bills,  or  notes,  so  deposited 
with  the  bank,  are  placed  for  collec- 
tion, and  not  sold,  exchanged,  or  oth- 
erwise made  the  subject  of  a  contract 
calculated  to  transfer  title.  It  is  hard 
to  imagine  any  advantage  which  could 
exist,  calculated  to  induce  a  bank  to 
assume  ownership  and  responsibility 
for  such  paper.  The  fact  that,  owing 
to  the  short  course  such  paper  has  to 
run,  these  institutions  usually  permit 
their  customers  to  draw  against  the 
amount  of  checks  deposited,  does  not 
of  itself  alter  the  relations  between 
the  parties.  The  credit  is  only  con- 
ditional, and  may  be  canceled  and  the 
check  returned,  should  the  latter  he 
dishonored.  The  depositor  remains 
owner  of  the  paper,  and  the  bank  mere- 
ly the  agent." 

In  St  Louis  &  S.  F.  R.  Co.  Johns- 
ton (1890)  133  U.  S.  666,  88  L.  ed.  683, 
10  Sup.  C:t.  Rep.  390,  where  a  draft 
drawn  by  one  railway  company  upon 
another,  and  •sent  by  the  drawer  to 
its  bank,  was  entered  on  a  certificate 
of  deposit  as  "checks,"  but  by  the  bank 
received  as  cash  and  entered  on  the 
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credit  ledger  as  such,  but  not  with 
the  knowledge  or  by  the  request  of 
the  drawer,  the  court,  in  indicating 
an  opinion  that  the  title  to  the  draft 
had  not  passed,  notices  the  fact  that 
the  railway  company  might  have 
drawn  on  such  paper,  although  in  five 
years  of  business  between  it  and  the 
bank  it  had  never  done  so,  and  says 
that  mere  liberty  to  draw  does  not 
make  out  a  bargain  that  the  title  shall 
pass,  particularly  where,  as  in  this 
case,  interest  was  allowed  by  the  bank- 
er upon  the  bills  only  from  the  time 
their  unount  was  received.  It  is  fur- 
ther stated  that  the  question  of  pass- 
ing  title  is  one  of  fact  rather  than  of 
law,  and  the  court  says  there  should 
be  something  more  in  the  evidence 
tending  to  establish  that  the  bank  had 
become  tiie  owner  of  the  proper^ 
than  mare  credit  for  conveniexkce.  It 
is  further  stated  that  the  evidence 
leaves  no  doubt  that,  as  to  out-of-town 
drafts  for  large  amounts,  the  bank 
kept  track  of  them  and  reserved  the 
right  to  charge  the  exchange,  and  also 
interest  for  the  averag^  time  taken  to 
collect  them,  notwithstanding  its 
agreement  to  pay  interest  from  the 
date  it  balanced,  and  says  further  that 
"this  was  not  consistent  with  the  the- 
ory of  an  understanding  between  the 
bank  and  the  company  that  the  title 
to  this  and  similar  drafts  should  pass 
absolutely  to  the  bank.  If  the  draft 
had  not  been  paid,  the  bank  could 
have  canceled  the  credit,  as  it  clearly 
accepted  no  risk  on  the  paper." 

See  Giles  v.  Perkins  (1807)  9  East, 
12,  108  Eng.  Keprint,  477,  infra,  IV. 
a.  3. 

The  conclusion  that  title  does  not 
pass  to  the  bank  is  by  some  cases  based 
largely  upon  the  right  of  the  bank  to 
charge  back  the  credit  in  case  of  dis- 
honor of  the  paper.  Balbach  v.  Frel- 
inghuysen  (1883)  16  Fed.  676;  Armour 
Packing  Co.  v.  Davis  (1896)  118  N.  C. 
548,  24  S.  E.  365;  Alpine  Cotton  Mills 
V.  Weil  (1901)  129  N.  C.  452,  40  S.  E. 
218  (amount  was  charged  back  in  this 
case) ;  Murchison  Nat.  Bank  v.  Dunn 
Oil  Mills  Co.  (1909)  I6Q  N.  C.  718,  64 
S.  E.  886  (draft  payable  to  bank,  ob- 
iter; but  see  subsequent  cases  from 
this  state,  infra) ;  W.  J.  Barton  Seed, 


Feed  ft  Inqilement  Co.  v.  Mercaatilfi 
Nat  Bank  (1913)  128  Tenn.  320,  160 
S.  W.  848  (but  see  Guggenfaeimer  v. 
Queen  Bee  Flour  Mills  Co.  (1916)  136 
Tenn.  488,  190  S.  W.  466,  infra,  IV.  b, 
1);  Washington  Brick,  Lime  &  Mfg. 
Co.  V.  Traders  Nat  Bank  (1907)  46 
Wash.  23, 123  Am.  St.  Rep.  912, 89  Pac. 
157  (draft  payable  to  bank)  ;  American 
Sav.  Bank  &  T.  Co.  v.  Dennis  (1916) 
90  Wash.  547,  156  Pac.  559.  And  see 
IV.  a,  2,  infra.  The  Washington  cases 
are  overruled  in  the  recrat  case  of 
Vickers  v.  Machinery  Warehouse  & 
Sales  Co.  (1920)  —  Wash.  ~,  191  Pac 
869. 

In  Armour  Packing  Co.  v.  Davia 
(1896)  118  N.  O.  548,  24  3.  E.  365,  su- 
pra, the  custom  of  the  bank  was,  open 
the  dishonor  of  paper,  to  notify  the 
depositor,  and  when  the  next  deposit 
was  made  the  amount  of  such  um>aid 
paper  would  be  deducted  fr<Mn  the  ag- 
gregate of  the  deposit  slip  of  that  day, 
and  the  dishonored  paper  delivered  to 
the  depositor. 

There  was  a  provision  on  the  de- 
posit slip  in  American  Sav.  Bank  &  T. 
Co.  V.  Dennis  (Wash.)  supra,  that  the 
bank,  in  receiving  checks  or  drafts  on 
deposit  or  for  collection,  acted  only  as 
the  agent  of  the  depositor;  but  this 
provision  is  not  given  much  weight  in 
the  decision. 

In  W.  J.  Barton  Seed,  Feed  &  Im- 
plement Co.  V.  MercantUe  Nat  Bank 
(Tenn.)  supra,  there  was  an  express 
agreement  between  the  depo^tor  and 
the  bank  tha^  if  any  of  the  paper  so 
d^oaited  should  be  refcumed  at  any 
time  uncollected,  the  bank  had  the 
right  to  charge  back  such  item.  The 
court,  without  any  discussion,  regard- 
ed the  bank  as  having  the  right  to 
charge  the  credit  back,  although  the 
paper  had  been  collected,  but  was  at- 
tached by  a  creditor  of  the  depositor 
while  in  the  hands  of  a  correspondent 
bank.  It  was  not  shown  that  the  de- 
positor had  ev»  drawn  on  the  deposit, 
or  that  the  sum  to  his  credit  in  the 
bank  was  at  any  time  less  than  the 
amount  of  the  credit. 

The  position  of  the  early  North 
Carolina  cases  has  been  somewhtt 
modified  by  the  decision  in  Worth  Co- 
v.  International  Sugar  Feed  No.  2  Co. 
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(1916)  172  N.  C.  885,  90  S.  E.  296. 
The  evidence  in  this  case  showed  the 
ordinary  case  of  a  depositor  depositins: 
a  draft  in  his  bank  and  receiving  cred- 
it therefor,  without  any  specific  agree- 
ment  -as  to  the  situation  and  rights  of 
the  parties.  A  bank,  official  testified 
that  in  case  of  dishonor  of  paper  thus 
deposited  it  was  customary  for  the 
bank  to  get  a  check  for  the  paper  thus 
dishonored,  but  in  the  event  that  a 
depositor  refused  to  give  a  check,  the 
bank  would  charge  it  back  to  the  de- 
positor's account.  The  bank  official, 
AB  well  as  an  official  of  the  depositor, 
testified  that  ttie  draft  in  question  was 
sold  to  the  bank,  the  official  of  the 
depositor  testifying  that  there  was  no 
Agreement  that  it  should  be  charged 
back  in  case  of  dishonor,  and  that  the 
depositor  did  not  expect  to  pay  the 
draft  unless  compelled  to  do  so  by  law. 
The  court  says:  "Was  it  the  mutual 
understanding  and  intention  that  the 
title  should  pass  unconditionally  to 
the  bank,  with  no  right  to  charge  back 
except  by  reason  of  the  indorsement, 
or  was  it  the  intention  of  the  parties 
that  the  title  should  only  pass  condi- 
tionally, and  that  credit  should  be  giv- 
en temporarily  for  the  convenience  of 
the  parties,  with  the  right  arising, 
by  express  or  isvlied  agreement,  to 
charge  back?  If  the  first,  tiie  bank 
would  be  a  purchaser  for  value  and 
the  owner;  and,  if  the  second,  it 
would  be  an  agent  for  collection.  In 
passing  upon  the  question  of  the  in- 
tention of  the  parties,  it  is  competent 
to  consider  the  course  of  dealing,  the 
xate  of  discount,  the  state  of  the 
Account,  and  other  relevant  circum- 
stances." In  the  subsequent  case  of 
Sternberg  v.  Crohon  &  R.  Co.  (1916) 
172  N.  C.  731,  90  S.  E.  935,  the  ques- 
tion was  treated  as  one  of  intention 
of  the  parties. 

Various  forms  of  indorsement  have 
been  involved  in  the  cases  holding  that 
title  does  not  pass.  That  the  title  does 
not  pass  has  been  held  true  altiiougfa 
the  paper  was  indorsed  for  deposit. 
Beal  V.  Sometville  (1892)  17  L.R.A. 
291,  1  C.  C.  A.  598,  5  U.  S.  App.  14, 
50  Fed.  647;  Louisiana  Ice  Co.  v.  State 
Tflat  Bank  (1881)  McGloin  (La.)  181. 
And  this  is  held  where  the  paper  was 
11  A.L.R— C7. 


indorsed  "For  deposit  to  the  credit  of 
the  depositor.  Freeman  v.  Exchange 
Bank  (1891)  87  Ga.  45,  13  S.  E.  160; 
Baldwin  State  Bank  v.  National  Bank 
(1915)  144  Ga.  181,  86  S.  E.  538.  The 
legal  import  of  an  indorsement  "For 
deposit  to  the  credit  or'  the  depositor 
is  that  ownership  of  the  bill  is  re- 
tained by  the  depositor.  Freeman  v. 
Exchange  Bank  (Ga.)  supra.  This  is 
prima  facie  merely.  Baldwin  State 
Bank  v.  National  Bank  (Ga.)  supra. 
An  indorsement  of  a  draft  sent  by  one 
bank  to  another,  "For  account  of**  the 
remitting  bank,  does  not  pass  title  to 
the  receiving  bank.  Williams  v.  Jones 
(1884)  77  Ala.  294.  The  indorsement 
of  a  check  sent  by  one  bank  to  another, 
"For  account  of"  the  remitting  bank, 
does  not  pass  title  to  the  check.  Peo- 
ple's Bank  v.  Jefferson  Gounty  Sav. 
Bank  (1894)  106  Ahu  624,  54  Am.  St 
Rep.  59,  17  So.  728. 

In  First  Nat.  Bank  v.  Smith  (1882) 
132  Mam.  227,  where  the  only  question 
involved  was  one  of  the  sufficiency  of 
notice  of  nonpayment  of  a  note  sent 
to  a  bank,  which,  in  sending  it  to  an- 
other bank,  indorsed  it  "For  account 
of  the  remitting  bank.'  The  court 
says :  "It  cannot  be  doubted  that  the 
purpose  and  effect  of  this  indorsement 
were  to  negotiate  the  note  to  the  bank 
in  Boston,  so  as  to  enable  it  to  de- 
mand and  receive  payment  of  the  mak- 
er. The  words  'for  account  of  merely 
indicate  the  relation  which  the  two 
banks  hold  to  each  other  in  the  trans- 
action. At  the  mosf^  they  show  that 
the  note  was  indorsed  to  the  bank  in 
Boston,  not  upon  a  valuable  considera- 
tion, but  for  collection." 

And  in  United  States  Nat.  Bank  v. 
Geer  (1897)  53  Neb.  67,  41  L.R.A.  439, 
73  N.  W.  266,  it  was  held  that  an  in- 
dorsement upon  a  certificate  of  de- 
posit, directing  payment  to  the  order 
of  a  cashier  of  a  bank  "For  account 
of"  the  remitting  bank,  was  ambig- 
uous, and  that  the  effect  of  such  in- 
dorsement depended  solely  ppon  ^e 
intent  of  the  parties.  But  upon  a  re- 
hearing in  (1898)  55  Neb.  462,  41 
L.R.A.  444,  70  Am.  St.  Hep.  390,  75 
N.  W.  1088,  it  was  held  that  such  an 
indorsement  was  a  restrictive  indorse- 
ment, and  not  ambiguous,  and  vested 
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no  general  property  to  the  paper  in 

the  indorsee,  but  merely  constituted 
him  an  agent  for  the  purpose  of  col- 
lection; and  parol  evidence  was  not 
admissible  to  establish  that  the  trans- 
fer to  the  title  was  absolute. 

2.  Bffeet  of  the  right  to  Charge  back. 

According  to  the  cases  which  ad- 
here to  the  rule  that  the  title  remains 
in  the  depositor  the  right  to  charge 
back  upon  dishonor  is  inconsistent 
with  ownership  in  the  bank.  Balbach 
V.  Frelinghuysen  (1883)  15  Fed.  675; 
Re  Jarmulowsky  (1918)  L,R,A.1918E, 
634,  161  C.  C.  A.  327,  249  Fed.  319; 
Armour  Packing  Go.  v.  Davis  (1896) 
118  N.  C.  548,  24  S.  E.  365;  Washing- 
ton  Brick,  Lime  &  Mfg.  Co.  v.  Traders 
Nat.  Bank  (1907)  46  Wash.  28,  123 
Am.  St.  Rep.  912,  89  Pac.  157. 

The '  court  in  Washington  Brick, 
Lime  &  Mfg.  Co.  v.  Traders  Nat.  Bank 
(Wash.)  supra,  says  that  if  the  bank 
relies  absolutely  upon  the  draft,  and 
gives  the  drawer  of  the  draft  uncondi- 
tional credit,  then  the  relation  of  debt- 
or and  creditor  is  established;  tiiat 
*the  draft  is.  the  property  of  the  bank, 
and  the  credit  is  the  property  of  the 
maker  of  the  draft,  who  has  no  fur- 
ther interest  in  the  draft  nor  responsi- 
bility for  it.  But  this  cannot  be,  even 
if  the  maker  of  the  draft  is  permitted 
to  check  against  it,  if  the  understand- 
ing is  that  if  the  bank  fail  to  collect 
the  draft  the  amount  is  to  be  charged 
back  to  the  maker,  for  the  credit  in 
such  case  is  really  given  to  the  maker, 
who  is  held  responsible  ultimately, 
and  the  permission  to  check  against  it 
is  simply  an  accommodation  extended 
to  the  maker,  and  the  draft  is  taken 
on^  as  additional  security,  indicating 
to  some  extent  the  responsibility  of 
the  maker." 

The  court  in  W.  J.  Barton  Seed, 
Feed  &  Implement  Co.  v.  Mercantile 
Nat.  Bank  (1913)  128  Tenn.  320,  160 
S.  W.  848.  said :  "We  are  of  the  opin- 
ion that  the  agreement  to  charge  back 
in  case  the  paper  should  be  returned 
is  a  controlling  consideration.  It  is 
irreconcilable  with  absolute  owner- 
ship on  the  part  of  the  bank.  An 
agreement  in  advance  to  charge  back 
on  failure  of  collection  affords,  neces- 


sarily, only  a  limited  ownership,  as  ia 

case  of  bailment.  Under  the  most  ex- 
treme view,  the  drawing  of  the  draft 
in  favor  of  the  bank,  under  the  fact» 
stated,  amounts  only  to  an  agreement 
for  the  conditional  sale  of  the  paper; 
that  is,  that  the  property  should  be- 
long to  the  bank  in  case  collection 
should  be  made,  but,  in  case  it  skonld 
not  be  made,  then  tiie  paper  should 
revert  to  the  drawer.  At  least,  this 
would  be  but  an  indirect  way  of  stat- 
ing a  collection  contract,  when  con- 
sidered in  connection  with  the  deposit 
of  the  face  amount  of  the  draft,  and 
the  right  accorded  by  the  bank  to 
check  on  the  deposit.  The  substance 
of  the  transaction  would  be  a  loan  and 
credit  by  the  bank  for  the  face  value 
of  the  paper,  based  on  the  paper  as 
security  therefor,  to  be  paid  out  of  the 
collection,  when  made;  if  not  made, 
the  paper  to  be  returned  and  the  in- 
debtedness to  stand  in  favor  of  the 
bank,  to  be  made  good  otherwise  by 
the  customer." 

The  right  to  charge  back  paper  after 
dishonor,  after  a  full  apparent  credit 
on  deposit,  is  inconsistent  with  any 
intent  on  the  bank's  part  to  become 
the  owner  of  such  paper.  Re  Jarmu- 
lowsky (1918)  L.R.A.1918E,  634,  161 
C.  C.  A.  327,  249  Fed.  319.  Accord- 
ing to  the  court  in  Armour  Packing 
Go.  T.  Davis  (1896)  118  N.  C  648,  24 
S.  E.  365,  if  the  bank  has  the  right  to 
charge  back  the  paper  on  dishonor, 
the  transaction  stands  unmistakably 
as  a  bailment  for  collection,  and  the 
title  does  not  pass  to  the  bank. 

That  the  right  to  charge  back  is  in- 
consistent with  ownership  seems  to  be 
the  opinion  in  Haziett  v.  Commercial 
Nat.  Bank  (1890)  132  Pa.  118, 19  Atl. 
56. 

3.  Effect  of  aetuaUp  ,dravtng  on  Ac 
oredtt. 

As  shown  above,  it  is  the  rule  of  the 
cases  now  under  consideration  that 
title  does  not  pass  to  the  bank,  al- 
though the  depositor  is  given  credit 
with  the  right  to  draw  thereon.  The 
right  to  draw  against  a  credit  so 
obtained  is  held  to  be  a  mere  gra- 
tuitous privilege.  When  the  depositor 
has  actually  drawn  upon  his  account, 
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however,  some  courts,  adhering  gen- 
erally to  the  rule  that  title  does  not 
pass,  have  held  that  it  does  pass  in 
such  a  situation.  It  has  been  held 
that,  if  the  depositor  checks  out  the 
credit  thus  received,  title  passes  to  the 
bank.  Standard  Trust  Co.  v.  Com- 
mercial Nat  Bank  (1914)  166  N.  C 
112,  81  S.  E.  1074;  Franklin  Nat.  Bank 
V.  Roberts  Bros.  Co.  (1916)  168  N.  C 
473,  84  S.  E.  706  (notes  discounted 
and  placed  to  depositor's  credit) ;  W. 
J.  Barton  Seed,  Feed  &  Implement  Co. 
V.  Mercantile  Nat.  Bank.  (1913)  128 
Tenn.  320,  160  S.  W.  848.  That  an  ex- 
ception to  the  general  rule  that  title 
does  not  pass  is  created,  where  the 
depositor  actually  draws  on  the  ac- 
count»  is  the  opinion  of  the  court  in 
Baldwin  State  Bank  v.  National  Bank 
(1915)  144  Ga.  181,  86  S.  £.  638.  In 
the  earlier  case  of  Fourth  Nat.  Bank  v. 
Mayer  (1892)  89  Ga.  lOg,  14  S.  E.  891, 
discussed  infra,  the  Georgia  court  held 
ttiat  under  the  circumstances  of  Uie 
case  the  title  had  passed  to  the  bank. 
That  case  is  distinguished  by  the  court 
in  Baldwin  State  Bank  v.  National 
Bank,  as  follows:  "There  a  regular 
customer  deposited  with  the  bank  his 
own  draft,  payable  to  his  own  order, 
and  indorsed  'for  deposit  to  the  credit 
of*  himself,  and  the  same  was  entered 
to  his  credit  on  the  books  of  the  bank, 
and  the  draft  was  forwarded  by  the 
bank  to  another  tiank  for  collection. 
The  drawer,  'by  the  course  of  deal- 
ings,' with  the  bank,  had  the  right  to 
check  on  such  deposit,  and  his  checks 
were  honored.  It  was  held  in  that 
case,  under  those  circumstances,  that 
the  title  to  the  draft  passed  to  the 
first  bank.  But  the  presumption  of 
law  in  the  present  case  as  to  the  draft 
itself,  with  the  entries  thereon,  is  that 
the  title  to  the  draft  under  the  Free- 
man Case  (1891)  87  Ga.  45,  13  S.  E. 
160,  supra,  was  in  the  drawers  of  the 
draft;  and  that  presumption  has  not 
been  overcome  by  the  plaintiff's  proof. 
The  evidence  of  the  plaintiff  fails  to 
show  any  'course  of  dealing,*  or  cus- 
tom of  the  bank,  or  express  or  im- 
plied contract  with  the  depositor, 
whereby  the  title  to  the  draft  should 
pass  to  the  plaintiff  bank.  Prima 
facie,  the  draft  waa  deposited  for  col- 


lection. The  plaintiff  might  go  fur- 
ther, and  show,  if  it  could,  either  such 
a  'course  of  dealing'  with  the  bank  as 
that  the  title  was  to  be  in  the  bank,  a 
custom  to  that  effect,  or  an  express  or 
an  implied  contract  that  the  title  was 
to  be  in  the  bank.  But  so  far  as  the 
record  discloses  this  was  not  done; 
and  the  presumption  being  that  the 
draft  was  deposited  for  collection,  and 
that  the  title  was  to  remain  in  the: 
drawee,  the  court  erred  in  directing  a 
verdict  for  the  plaintiff.".  It  seems,  in 
this  case,  that  the  depositor  was  given 
a  credit  on  the  books  of  the  bank  at 
the  time  of  the  deposit;  at  any  rate, 
the  cashier  so  testified.  This  testi- 
mony was  held  incompetent,  the  booka 
of  the  bank  being  the  highest  and  best 
evidence  as  to  the  giving  of  credit. 
Whether,  if  it  had  been  Established 
that  credit  was  given  at  the  time  of 
the  deposit,  the  court  would  have  held 
title  to  have  passed,  is  problematical. 

Bat  in  Winchester  Mill.  Co.  v.  Bank 
of  Winchester  (1908)  120  Tenn.  225, 
18  L,BJL(N.S.)  441,  111  S.  W.  248, 
the  court  treats  as  a  deposit  for  col- 
lection a  case  in  which,  according  to 
the  statement  of  facts,  the  customer 
indorsed  a  check  payable  to  his  order, 
to  the  bank,  and  deposited  it  to  his 
credit  as  cash  in  the  bank,  and  clsecked 
out  the  proceeds.  There  does  no^ 
however,  seem  to  have  been  any  dis- 
pute on  the  point  under  annotation  in 
that  case. 

And  it  has  been  held,  in  North  Caro- 
lina, that  where  a  draft  payable  to,  a 
bank  is  deposited  by  a  customer  in- 
debted to  the  bank,  and  is  discounted 
and  the  net  proceeds  placed  to  the 
depositor's  credit  in  extinguishment 
of  his  debt,  the  bank  acquires  title  to 
the  draft;  the  fact  that,  upon  the  dis- 
honor of  the  draft,  it  is  charged  back 
to  the  customer's  account,  does  not  as 
a  matter  of  law  deprive  the  bank  of 
the  security  of  the  draft  and  an  at- 
tached bill  of  lading;  such  charging 
back  is  some  evidmce  of  a  cancela- 
tion of  the  transaction,  but  not  con- 
clusive. Latham  v.  Spragins  (1913) 
162  N.  a  404,  78  S.  E.  282.  In  this 
case  the  depositor  had  overdrawn  to 
the  amount  of  the  draft;  hence  the 
credit  he  received  paid  a  pre-existing 
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debt;  when  the  draft,  with  bill  of  lad- 
ing Attached,  was  not  paid,  the  bank, 
M  a  mere  matter  of  bookkeeping, 
charged  the  item  back,  but  held  the 
draft  and  bill  of  lading  as  its  own;  it 
was  held  that  the  bank  was  the  owner 
of  the  draft  and  bill  of  lading,  as  be- 
tween it  and  the  attaching  credit  of 
the  depositor,  if  the  jury  should  find 
ihe  facts  as  here  stated,  but  if  it  be 
found  that  the  depositor,  not  being  in- 
■debted  to  the  bank,  merely  received 
credit,  and  the  bank  had  authority  to 
-charge  back  the  item,  which  it  did, 
the  title  never  passed  to  the  bank. 

In  case  the  depositor  actually  draws 
against  the  account,  the  right  of  the 
bank  se«ns  to  be  little  more  than  a 
lien,  according  to  some  courts.  Bal- 
bach  V.  Frelinghuysen  (1883)  15  Fed. 
675. 

I  That  the  receiving  bank  may  obtain 
a  lien  on  commercial  paper  thus  in- 
dorsed, by  mfdEing  advances  on  the 
faith  of  its  possession,  is  held  in  Wil- 
liams V.  Jones  (1884)  77  Ala.  294. 

Where  a  customer  of  a  bank  deliver- 
ed to  it  notes  for  collection,  with  the 
intention  that  the  proceeds  of  the 
notes,  when  paid,  should  be  placed  to 
the  credit  of  the  customer,  and  the 
bank  regarded  the  notes  aa  collateral 
for  what  the  customer  owed  it,  it  has 
been  held  that  the  bank  has  a  lien 
upon  the  notes.  Studebaker  Bros. 
Mfg.  Co.  V.  First  Nat.  Bank  (1897) 
—  Tex.  Civ.  App,  — ,  42  S.  W.  673. 

In  England,  it  has  been  held  that  a 
banker  with  whom  time  bills  had  been 
deposited  before  due,  and  who  had  en- 
tered the  bills  in  a  gross  sum  with 
cash  or  paper  which  was  immediate^ 
payable  to  the  credit  of  the  customer, 
giving  him  either  cash  or  the  liberty 
to  draw  to  the  amouiit  of  the  bills,  and 
who  considered  the  bills  aa  his  own, 
did  not  acquire  title  thereto  which 
prevented  a  recovery  thereof  by  the 
customer,  upon  the  insolvency  of  the 
banker  before  maturity  of  the  bills, 
where  the  banker  had  made  no  adr 
vances  thereon.  Giles  v.  Perkins 
(1807)  9  East,  12.  103  Eng.  Re- 
print, 477.  Lord  Ellenborough,  Ch. 
J.,  says  that  such  a  banker  has  a  lien 
upon  the  bill  if  the  customer's  ac- 
count is  overdrawn,  and  also  has  his 


legal  remedy  upon  tiie  bill  by  the  in- 
dorsement^ but  that  he  cannot  have  a 
lien  on  such  bill  until  tlie  account  is 
overdrawn. 

b.  JOoctrine  that  tUle  paaaes  to  the  bank. 

1.  in  0Vfi«raI. 
According  to  the  majority  of  cases, 
where  there  is  no  definite  understand- 
ing between  the  depositor  and  bank 
as  to  the  ownership  of  paper,  but  the 
paper  is  indorsed  by  an  unrestricted 
indorsement  and  deposited  in  the  usual 
course  of  business  with  the  bank, 
which  gives  credit  to  the  depositor 
for  the  amount  thereof,  with  the  right 
to  draw  thereon,  title  passes  to  the 
bank. 

United  States.  —  Security  Nat  Bank 
V.  Old  Nat.  Bank  (1917)  154  C.  C.  A 
1,  241  Fed,  1 ;  National  Bank  v.  Brad- 
ley (1920)  264  Fed.  700. 

Arkansas.  -*-  Southern  Sand  &  Ma- 
terial Co.  V.  People's  Sav.  Bank  &  T. 
Co.  (1911)  101  Ark.  266, 142  S.  W.  178; 
Cox  Wholesale  Grocery  Go.  v.  Na- 
tional Bank  (1913)  107  Ark.  601,  156 
S.  W'  187;  Sanders  v.  W.  B.  Worthen 
Co.  (1916)  122  Ark.  104,  182  S.  W. 
€49;  Brown  v.  Yukon  Nat.  Bank 
(1919)  138  Ark.  210,  209  S.  W.  784, 
approved  in  Farmers'  State  Bank  v. 
First  State  Bank  (1920)  —  Ark.  — , 
218  S.  W.  847  (where  the  draft  was 
made  payable  to  the  bank). 

California.  —  Plumas  County  Bank 
v.  Bank  of  Rideout,  S.  &  Co.  (1913) 
165  Cal.  126,  47  L.R.A.(N.S.)  552,  131 
Pac.  360;  Newmark  Grain  Co.  v.  Mo^ 
chants  Nat.  Bank  (1913)  166  Cal.  203, 
135  Ff^c.  958;  Gonyer  v.  Williams 
(1914)  168  Cal.  4S2,  143  Pac.  736. 

District  of  Columbia.— Dirnfield  v. 
Fourteenth  Street  Sav.  Bank  (1911) 
37  App.  D.  C.  11. 

Georgia.  —  Rawls  v.  Saulsbory 
(1881)  66  Ga.  394;  Spooner  v.  Bank  of 
Donalsonville  (1914)  142  Ga.  236,  82 
S.  E.  625.  But  see  supra,  ni.  for  sec- 
ond appeal. 

Iilln<^  —  American  Tmst  &  Sav. 
Bank  v.  Gueder  &  P.  Mfg.  Co.  (1894) 
150  111.  336,  37  N.  E.  227;  Doppelt  v. 
National  Bank  (1898)  175  111.  432,  61 
N.  E.  753;  American  Exch.  Nat  Bank 
V.  Gregg  (1890)  37  111.  App.  425,  re- 
versed on  another  point  in  (1891)  188 
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IlL  596,  32  Am.  St  Rep.  171,  28  N.  E.  Nicholas  Bank  (1894)  77  Hun,  159,  28 

839;  Sears  v.  C.  C.  Emerson  &  Co.  N.  Y.  Supp.  407;  Riverside  Bank  v. 

(1913)  182  111.  App.  522.  Woodhaven  Junction  Land  Go.  (1898) 
Indiana.-~Downey  v.  National  Exch.  34  App.  Div.  359,  54  N.  Y.  Supp.  266; 

Bank  (1912)  52  Ind.  App.  672.  96  N.  E.  American  Trust  &  Sav.  Bank  v.  Austin 

403.  (1898)  25  Misc.  454,  55  N.  Y.  Supp. 

Kansas. — Noble  v.  Doughten  (1906)  661,  affirmed  without  opinion  in  (1900) 

72  Kan.  356,  3  UR.A.(N.S.)  1167,  83  47  App.  Div.  685,  62  N.  Y.  Supp.  1131; 

Pac.  1048;  Scott  v.  W.  H.  Mclntyre  Co.  Jafife  v.  Weld  (1911)  132  N.  Y.  Supp. 

(1914)  93  Kan.  508,  L.R.A.1915D,  139,  605,  afflrmed  in  (1912)  149  App.  Div. 
144  Pac.  1002  (draft  payable  to  bank).  942,  133  N.  Y.  Supp.  1127,  s.  c.  on  sub- 
Maryland. — First  Denton  Nat.  Bank  sequent  appeal  in  (1913)  155  App. 

V.  Kenney  (1911)  116  Md.  24,  81  Atl.  Div.  110,  139  N.  Y.  Supp.  1101,  which 

227.  Ann.  Cas.  191SB,  1337  (obiter) ;  was  affirmed  without  opinion  in  (1913) 

Auto  &  Accessories  Mfg.  Co.  v.  Mop-  208  N.  Y.  693,  102  N.  E.  1104;  Erafft 

chants'  Nat.  Bank  (1911)  116  Md.  179,  v.  Citizens'  Bank  (1910)  139  App.  Div. 

81  Atl.  294  (draft  payable  to  bank).  610,  124  N.  Y.  Supp.  214;  German  Nat. 

Massachusetts.  —  Brooks  v.  Bigelow  Bank  v.  Carnegie  Trust  Co.  (1916)  172 

(1886)  142  Mass.  6,  6  N.  E.  766  (recog-  App.  Div.  158,  158  N.  Y.  Supp.  222, 

nizing  this  as  the  rule  in  New  York) ;  affirmed  without  opinion  in  (1918)  224 

Taft    v.    Quinsigamond    Nat.    Bank  N.  Y.  562,  120  N.  E.  863.   See  Lyons 

(1899)  172  Mass.  363,  52  N.  E.  387.  v.  Union  Exchange  Nat.  Bank  (1912) 

HissourL— Ayres  v.  Farmers  &  M.  160  App.  Div.  493,  136  N.  Y.  Supp. 

Bank  (1883)  79  Mo.  421,  49  Am.  Rep.  121;  National  Citizens'  Bank  v.  How- 

235;  Dymock  v.  Midland  Nat.  Bank  ard  (1886)  3  How.  Pr.  N.  S.  611; 

(1896)  67  Mo.  App.  97;  Hendley  v.  Moore  v.  Riverside  Bank  (1899)  25 

Globe  Refinery  Co.   (1904)   106  Mo.  Misc.  720,  55  N.  Y.  Supp.  616;  Walton 

App.  20,  79  S.  W.  1163;  Citizens  State  ^  v.  Riverside  Bank  (1899)  29  Misc.  304, 

Bank  v.  Person  (1919)  —  Mo.  App.  *  60  N.  Y.  Supp.  519;  American  Nat. 

— ,  208  S.  W.  136;  Haas  v.  Kings  Coun-  Bank  v.  Warren  (1916)  96  Misc.  265, 

ty  Fruit  Co.  (1916)  —  Mo.  App.  — ,  160  N.  Y.  Supp.  413;  Adams  v.  Mc- 

183  S.  W.  676;  Renfrow  Commission  Cann  (1861)  27  Jones  &  S.  59,  13  N. 

Co.  V.  W.  B.  Northrup  Co.  (1920)  —  Y.  Supp.  424;  People  v.  Fowler  (1914) 

Mo.  App.  — ,  222  S.  W.  487;  Ayres  v.  31  N.  Y.  Crim.  Rep.  95, 162  N.  Y.  Supp. 

Farmers  &  M.  Bank,  supra,  is  ap-  672. 

proved  and  followed  in  Ayres  v.  Le-  Ohio.  —  Howe  v.  Akron  Sav.  Bank 

bold  (1883)  79  Mo.  426;  Bullene  v.  (1905)  16  Ohio  C.  C.  N.  S.  320. 

Coates  (1883)  79  Mo.  426;  Flannery  v.  Tennessee. — Friberg  v.  Cox  (1896) 

Coates  (1883)  80  Mo.  444;  and  Kava-  97  Tenn.  550,  37  S.  W.  283;  Williams 

naugh  V.  Farmers'  Bank  (1894)  69  v.  Cox  (1896)  97  Tenn.  666,  37  S.  W. 

Mo.  App.  640.  283. 

Nebra^a. — National  Bank  v.  Bosae-  Texas.  —  Chrisman  v.  Lumberman's 

meyer   (1917)   101  Neb.  96,-  L.R.A.  Nat.  Bank  (1914)  —  Tex.  Civ.  App. 

1917E,  374.  162  N.  W.  503.  — ,  163  S.  W.  651 ;  Howe  Grain  &  Mer- 

New  Jersey. — Hoffman  v.  First  Nat.  cantile  Co.  v.  A.  B.  Crouch  Grain  Co. 

Bank  (1884)  46  N.  J.  L.  604.   But  see  (1919)  —  Tex.  Civ.  App.  — ,  211  S.  W. 

other  cases  from  this  state,  infra.  946. 

New  York.  —  Clark  v.  Merchants'  Vermont.— Walker  v.  D.  W.  Ranlett 

Bank  (1849)  2  N.  Y.  380;  iCtna  Nat.  Co.  (1915)  89  Vt.  71,  93  Atl.  1064. 

Bank  v.  Fourth  Nat  Bank  (1871)  46  Virginia.  —  FouBTH  Nat.  Bank  v. 

N.  Y.  82,  7  Am.-Rep.  314;  Justh  v.  Na-  Brago  (reported  herewith)  ante,  1034. 

tional  Bank  (1874)  56  N.  Y,  478;  Mar-  Washington.— Vickera  v.  Machinery 

ket  Bank  v.  Hartshorne   (1866)   8  Warehouse  &  Sales  Co.   (1920)  — 

Keyes,  137;  Metropolitan  Nat.  Bank  Wash. 191  Pac.  869 ;  National  Bank 

V.  Loyd  (1882)  90  N.  Y.  530;  Cragie  v.  Hines  (1920)  —  Wash.  — ,  192  Pac. 

T.  Hadley  (1886)  99  N.  Y.  131,  62  Am.  899. 

Rep.  9,  1  N.  E.  637;  People  v.  St.  Wl8C0iwiii.—Aebi  v.  Bank  of  Evans- 
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ville  (1905)  124  Wis.  73,  68  L.R.A.  964, 
109  Am.  St.  Rep.  925,  102  N.  W.  329. 

In  Morris  v.  First  Nat.  Bank  (1902) 
201  Pa.  160,  50  Atl.  1000,  where  the 
draft  was  indorsed  "For  deposit,"  and 
entered  to  the  depositor's  credit  in 
the  bank,  the  court  saya  that  so  Ions 
as  the  amount  .remained  in  the  de- 
positor's account  to  his  credit  "the 
bank  was  the  owner,  and  the  title  did 
not  revert  to  him  (the  depositor)  un- 
til the  draft  was  returned  unpaid  and 
charged  back  to  the  debit  side  of  his 
account"  Compare  with  Hazlett  v. 
Commercial  Nat.  Bank  (1890)  182  Pa. 
118,  19  Atl.  55,  I.,  supra. 

The  contrary  statement  in  National 
Gold  Bank  &  T.  Co.  t.  McDonald 
(1875)  51  Cal.  64,  21  Am.  Rep.  697,  to 
the  effect  tha^  when  checks  on  an- 
other bank  are  deposited  with  the  re- 
ceiving teller  and  the  credit  for  them 
entered  on  the  pass  book,  it  cannot  be 
contended  that  they  are  received  as 
cash,  or  otherwise  than  for  collection, 
is  overruled  by  the  foregoing  decision. 

In  First  Nat.  Bank  v.  Dickson 
(1889)  6  Dak.  301,  50  N.  W.  124,  cer- 
tificates of  deposit  had  been  received 
and  credited  as  cash  in  a  bank,  and 
while  on  their  way  for  collection  were 
attached  by  a  creditor  of  the  deposit- 
or, upon  hearing  which  the  bank 
charged  them  back  to  the  depositor. 
In  an  action  for  the  value  of  the  cer- 
tificates, the  court  held  that  the  title 
was  not  revested  in  the  depositor  by 
the  act  of  the  bank. 

The  passing  by  one  bank  of  the 
amount  of  a  time  draft  to  the  credit 
of  the  remitting  bank,  when  the  draft 
came  to  maturity,  was  held  to  pass 
title  to  the  draft  to  the  bank  thus  cred- 
iting, in  Pacific  Bank  v.  Mitchell 
(1845)  9  Met.  (Mass.)  297. 

The  fact  that  a  serial  number  is  as- 
signed to  a  draft  thus  taken  upon 
credit  by  a  bank  cannot  affect  the 
question  of  title,  where  it  is  plainly 
shown  by  other  evidence  that  the  title 
was  intended  to  pass  to  the  bank,  al- 
though it  may  be  a  custom  of  banks 
to  assign  such  a  serial  number  only  to 
items  received  for  collection,  and  not 
to  those  accepted  as  cash.  Stott  v. 
W.  H.  Mclntyre  Co.  (1914)  93  Kan. 
508,  L.R.A.1916D,  139, 144  Pae.  1002. 


[11  A.LJI. 

It  is  stated  generally  in  Re  Frank- 
lin Bank  (1828)  1  Paige  (N.  Y.)  249, 
19  Am.  Dec.  413,  tkat  the  checks  or 
bills  which  the  customer  of  a  bank  de- 
posits in  the  bank  become  the  prop- 
erty of  the  bank,  and  he  becomes  the 
creditor. 

The  general  rule  is  stated  in  Be 
State  Bank  (1893)  66  Minn.  119,  45 
Am.  St.  Rep.  454,  57  N.  W.  336,  as 
follows:  "Upon  a  deposit  being  made 
by  the  customer  in  a  bank,  in  an  ordi- 
nary course  of  business,  of  money, 
drafts,  or  other  negotiable  paper  re- 
ceived and  credited  as  money,  the  title 
vests  in  the  bank,  and  the  money, 
draft,  or  other  paper  immediately  be- 
comes the  proper^  of  the  bank,  and 
the  bank  becomes  debtor  of  the  de- 
positor for  the  amount."  But  it  is 
recognized  in  this  state  that  the  inten- 
tion of  the  parties  governs,  and  it  is 
held  in  this  case  that  the  intention 
of  the  parties,  as  shown  by  a  notice 
in  the  depositor's  pass  book  and  the 
course  of  business,  was  that  the  bank 
was  to  act,  and  did  act,  merely  as  the 
agent  of  the  depositor  in  the  collec- 
tion of  the.  paper.  This  statement  of 
the  rule  is  approved  in  subsequent 
cases.  Security  Bank  v.  Northwestern 
Fuel  Co.  (1894)  58  Minn.  141,  59  N.  W. 
987;  South  Park  Foundry  &  Mach.  Co. 
V.  Chicago  G.  W.  R.  Co.  (1899)  75 
Minn.  186,  77  N.  W.  796.  See  holding, 
infra,  V. 

At  least,  title  passes  to  the  bank 
when  the  depositor  actually  draws  on 
the  credit  thus  received.  Vaughn  v. 
Farmers  &  M.  Nat.  Bank  (1910)  69 
Tex.  Civ.  App.  380,  126  S.  W.  690;  Old 
Nat.  Bank  v.  Gibson  (1919)  105  Wash. 
578,  6  A.L.R.  247,  179  Pac.  117.  And 
see  North  Carolina  and  Tennessee 
cases,  supra,  IV.  a,  3.  Title  was  held 
to  pass  to  the  bank  in  Vaughn  t. 
Farmers  &  M.  Nat  Bank  (Tex.)  su- 
pra, where  the  depositor  had  drawn  on 
the  credit  received  from  the  deposit 
of  the  draft,  although,  upon  the  dis- 
honor of  the  draft,  the  credit  thos 
received  was  charged  back  to  the  de- 
positor. The  depositor  testified  that 
this  was  done  without  his  authority, 
and  the  court  states  that,  at  most,  it 
was  but  a  circumstance  upon  an  issue 
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«f  fraud,  to  be  considered  together 
^itb  all  other  circumetances,  by  the 
■coart  trying  the  cause,  and  the  con- 
clusion was  reached  that  on  the  whole 
the  trial  court's  ruling  was  correct. 

Some  of  the  New  Jersey  decisions 
■seem  to  require,  as  a  condition  pre- 
cedent to  the  passing  of  title  to  paper, 
that  the  depositor  be  already  indebted 
to  the  bank,  or  that  he  be  given  the 
right  to  draw — a  right  which  he  has 
exercised  by  actually  drawing.  Perth 
Amboy  Gaslight  Co.  v.  Middlesex 
County  Bank  (1900)  60  N.  J.  Eq.  84, 
45  Atl.  704;  Titus  v.  Mechanics'  Nat. 
Bank  (1871)  35  N.  J.  L.  588.  This  is 
.the  view  taken  by  the  Federal  circuit 
court  for  the  district  of  New  Jersey, 
in  Balbach  v.  Frelinghuysen  (1S8S)  16 
Fed.  676.  If  these  conditions  are  not 
present,  the  title  does  not  pass.  Mid- 
dlesex County  V.  State  Bank  (1880)  32 
N.  J.  Eq.  467;  Balbach  v.  Frelinghuy- 
sen (Fed.)  supra.  The  rule  is  stated 
in  Perth  Amboy  Gaslight  Co.  v.  Mid- 
'dlesex  County  Bank  (N.  J.)  supra,  as 
follows:  "If  a  depositor  deposits  a 
cheek  or  draft  on  a  third  party  with 
the  understanding,  either  expressed  or 
implied,  that  he  is  to  draw  against  it 
at  once  as  if  it  were  cash,  and  the 
bank  agrees  to  accept  it  and  treat  it 
as  cash,  and  the  depositor  draws 
against  it  before  the  amount  is  real- 
ized by  the  bank,  then  it  is  properly 
treated  as  a  deposit  of  cash.  Or  if  the 
depositor  is  already  indebted  to  the 
bank,  ,  and  the  deposit  is  received  in 
whole  or  partial  payment,  the  same 
*  result  follows.  But  in  the  absence  of 
an  understanding  or  situation  of  this 
kind,  it  is  a  mere  bailment."  This 
seems  to  be  the  theory  of  Titus  v.  Me- 
chanics' Nat  Bank  (N.  J.)  supra,  al- 
though this  case  contains  some  ex- 
pressions which  indicate  that  the  mere 
giving  of  credit  is  sufficient  to  pass 
title  to  the  bank.  The  discussion  re- 
ferred to  is  as  follows:  "Then,  if 
there  was  evidence  from  which  the 
jury  might  infer  that  these  checks 
were  received  as  cash,  the  cause 
should  have  been  submitted  to  them. 
I  think  there  was  such  evidence.  They 
were  received  and  credited  in  a  cash 
account  as  cash;  in  part  as  payment 
cf  an  overdraft,  and  in  part  to  be 


drawn  against.  They  were  received 
and  credited  in  the  same  way  as  bills 
or  notes  of  other  banks.  By  such  cred- 
iting the  bank  became  the  owner  of 
these  bills,  as  they  do  of  legal  tender 
notes  or  bank  bills  so  deposited.  And 
had  the  defendants  failed  the  next 
day,  the  plaintiffs  could  not  have  de- 
manded these  identical  checks  as  their 
property,  left  for  collection,  against  a 
receiver  or  an  assignee  in  bankruptcy; 
the  plaintiffs  had  received  the  price  of 
these  checks  by  having  it  credited  on 
their  overdrafts,  and  by  drawing  for 
it."  In  Middlesex  County  v.  State 
Bank  (N.  J.)  supra,  where  the  state 
treasurer,  on  hearing  that  one  of  his 
depository  banks  was  embarrassed, 
drew  on  that  bank,  and  deposited  the 
draft  in  another  bank,  for  which  he 
was  given  credit  as  cash  on  its  books, 
it  was  held  that  the  bank,  by  such 
credit,  did  not  in  any  wise  make  the 
draft  its  own,  as  it  was  the  intention 
of  the  treasurer  merely  to  have  his 
Check  collected,  the  bank  acting  solely 
as  his  agent. 

But  see  Hoffman  v.  First  Nat  Bank 
(1884)  46  N.  J.  L.  604,  supra. 

The  fact  that  the  bank  charges  in- 
terest on  any  sums  advanced  to  the 
customer,  from  the  date  of  the  ad- 
vancement until  the  paper  is  actually 
paid,  does  not  make  the  bank  a  col- 
lector or  conditional  owner  of  the  pa- 
per. Vickers  v.  Machinery  Warehouse 
&  Sales  Co.  (1920)  —  Wash.  — ,  191 
Pac.  869. 

It  is  sometimes  said  that,  when  a 
check  not  indicating  that  it  was  in- 
dorsed for  collection  is  deposited  in  a 
bank  which  credits  the  depositor  with 
the  amount  thereof,  the  rule  that  title 
passes  to  the  bank  is  prima  facie  mere- 
ly, and  yields  to  the  intention  of  the 
parties.  Sanders  v.  W.  B.  Worthen 
Co.  (1916)  122  Ark,  104, 182  S.  W.  549 ; 
Downey  v.  National  Exch.  Bank  (1912) 
52  Ind.  App.  672,  96  N.  E.  403 ;  Walker 
V.  D.  W.  Ranlett  Co.  (1915)  89  Vt  71, 
98  Atl.  1054;  Aebi  v.  Bank  of  Evans- 
ville  (1905)  124  Wis.  73,  68  L.R.A.  964, 
109  Am.  St  Hep.  925,  102  N.  W.  329. 
The  mere  fact  that  the  bill  is  indorsed 
in  blank  when  deposited  by  the  cus- 
tomer has  been  held  to  raise  a  prima 
facie  case  of  title  passing  to  bank. 
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Clark  V.  Merchants'  Bank  (1849)  2 
N.  Y.  380.  It  is  clear  that  the  question 
is  one  of  Intention,  and  whenever  this 
can  be  ascertained  the  title  to  the  pa- 
per is  determined. 

It  has  been  held  that  unless  the  de- 
positor is  credited  with  the  paper,  title 
does  not  pass,  and  this  seems  clear. 
Thus,  the  facta  that  a  depositor  kept 
an  account  in  the  defendant  bank, 
made  from  time  to  time  remittances  to 
it,  and  drew  drafts  upon  it,  and  had 
an  arrangement  with  it  whereby  he 
was  allowed  interest  upon  his  average 
balances,  were  held  in  Scott  v.  Ocean 
Bank  (1861)  23  N.  Y.  289,  not  suf- 
ficient to  show  that  a  bill  of  exchange 
deposited  with  the  bank  became  its 
property,  where  it  was  not  shown  that 
the  bill  had  been  credited  to  the  de- 
positor, or  was  intended  to  be  so  cred- 
ited as  cash  until  the  same  should  be 
paid.  That  the  title  does  not  pass, 
where  no  credit  is  given  and  the  check 
is  in  the  possession  of  the  bank  when 
it  closes  its  doors  and  is  taken  posses- 
sion of  by  the  receiver,  is  held  in  Sho- 
walter  v.  Cox  (1896)  97  Tenn.  547.  87 
S.  W.  286. 

Whatever  may  have  been  the  rule  in 
Virginia  prior  to  the  decision  in  the  re- 
ported case  (Fourth  Nat.  Bank  v. 
Bragg,  ante,  1034),  the  rule  is  settled 
by  that  case  in  accord  with  the  ma- 
jority rule.  In  Miller  v.  Norton 
(1913)  114  Va.  609,  77  S.  E.  452,  the 
indorsement  was  in  blank  and 
credit  properly  entered,  but  not  drawn 
upon;  the  draft  was  collected  by  a  cor- 
respondent bank  after  the  appointment 
of  a  receiver  for  the  home  bank,  and 
the  receiver  had  collected  the  amount 
from  the  correspondent  as  assets  of 
the  insolvent  bank;  there  were  some 
conditions  as  to  the  bank's  not  being 
liable  for  acts  of  its  agents,  etc.,  on 
the  deposit  slip,  but  the  decision  rests 
upon  the  broad  proposition  that  the 
mere  giving  of  credit  to  a  depositor's 
account  of  a  check  does  not  constitute 
the  bank  a  holder  of  the  check.  The 
court  holds  that  this  is  not  inconsist- 
ent with  its  former  holdings  in  Fay- 
ette Nat.  Bank  v.  Summers  (1906)  105 
Va.  689,  7  L.R.A.(N.S.)  694,  64  S.  E. 
862,  and  Greensburg  Nat.  Bank  v.  Syer 
(1912)  113  Va.  53,  73  S.  E.  488,  where 


it  was  held  that  all  of  the  circam- 
stances  should  be  considered  by  the 
jury  in  determining  the  intention  of 
the  parties,  since  in  the  instant  case 
there  were  no  circumstances  to  t^ 
the  case  out  of  the  rule  of  law. 

Various  facts  appear  in  the  fore- 
going cases.  The  title  to  a  draft  in- 
dorsed in  blank  and  sent  by  one  ex- 
change broker  to  another,  between 
whom  there  were  mutual  accounts, 
passes  to  the  receiving  broker,  al- 
though in  a  letter  inclosing  the  remit- 
tance the  draft  is  stated  to  be  for  col- 
lection. Clark  T.  Merchants'  Bank 
(N.  Y.)  supra.  And  where  a  person 
deposited  a  check  in  a  bank,  and  had. 
the  amount  placed  in  a  pass  book  by 
the  officers  of  the  bank,  and  took  pos- 
session of  the  pass  book  as  his  own, 
it  was  held,  in  Bawls  v.  Saulsboiy 
(1881)  66  6a.  394,  that  the  relation 
of  debtor  and  creditor  existed  between 
the  depositor  and  the  bank,  the  bank 
becoming  the  depositor's  debtor  to  the 
amount  charged  in  the  bank  book.  In 
Dirnfield  v.  Fourteenth  Street  Sav. 
Bank  (1911)  37  App.  D.  C.  11,  there 
was  a  credit  entered  in  favor  of  the 
depositor,  the  check  having  been  in- 
dorsed in  blank,  and  there  was  a  dis- 
pute as  to  other  facts  bearing  upon 
the  intention  of  the  parties.  The  ac- 
tion was  by  the  depositor  against  the 
bank  for  damages  caused  by  its  re- 
fusal to  honor  a  negotiable  note  de- 
positor had  drawn  upon  it,  the  amount 
of  which  was  covered  by  the  credit  he 
had  obtained  upon  the  checfct  which 
check  had  not  been  paid  at  the  time 
the  note  was  presented.  It  was  held 
error  to  direct  a  verdict  for  defendant, 
since  the  presumption  on  the  undis- 
puted facts  was  that  title  to  the  check 
passed  to  the  bank,  and  the  disputed 
questions  should  have  been  left  to  the 
jury.  In  'Downey  v.  National  Kxcfa. 
Bank  (1911)  52  Ind.  App.  672,  96  N. 
E.  408,  the  check  had  been  indorsed  in 
blank  and  the  amount  credited  to  de- 
posit account  of  payee ;  the  check  was 
forwarded  through  other  banks  for 
collection;  the  drawer  stopped  pay- 
ment thereon  and  it  was  returned  in 
due  course,  And  the  depositor  received 
the  same,  and  his  account  was  charged 
with  the  amount ;   bis  action  was 
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against  one  of  the  banks  through 
which  it  had  been  forwarded,  on  the 
allegation  of  negligence;  it  was  held  . 
that  since  title  passed  to  Uie  forward- 
ing  bank  when  it  credited  depositor 
with  the  check,  there  was  no  privity 
of  contract  between  depositor  and  de- 
fendant; that  when  he  received  the 
check  again  there  was  a  resale.  The 
paper  in  question  in  Auto  &  Acces- 
aories  Mfg.  Go.  t.  Merchants'  Nat. 
Bank  (1911)  116  Md.  179,  81  Atl.  294, 
was  a  draft  with  bill  of  lading  at- 
tached which  the  bank  had  credited  to 
depositor,  allowing  him  to  check 
Against  the  account.  It  forwarded  the 
draft,  etc.,  to  defendant  for  collection; 
after  defendant  had  collected  the 
amount,  but  before  forwarding  pro- 
ceeds, the  fund  was  attached  as  that 
of  the  depositor.  The  decision  went 
in  favor  of  the  garnishee,  on  the 
ground  that  a  check  indorsed  in  blank 
and  passed  to  the  credit  of  the  deposit- 
or at  once  becomes  the  property  of  the 
bank.  In  American  Trust  &  Sav.  Bank 
V.  Gueder  &  P.  Mfg.  Co.  (1894)  150 
ni.  336,  37  N.  E.  227,  where  a  check 
was  indorsed,  "For  deposit,"  and  was 
received  by  the  bank  through  the  mail, 
and,  upon  receipt  of  the  check,  the 
bank  gave  the  depositor  credit  for  its 
amount  on  the  depositor's  account  the 
same  a&  though  it  had  been  cash,  and 
the  depositor  became  entitled  at  once 
to  draw  upon  the  amount,  it  was  held 
that  the  deposit  was,  in  legal  effect, 
a  n^otiation  of  the  check  so  as  to  vest 
the  legal  title  thereto  in  the  banker, 
with  the  right  on  his  part  to  charge  it 
back  to  the  depositor  in  case  it  was  not 
paid.  Although  the  right  of  the  bank 
to  charge  back  the  amount  would  ap- 
pear to  indicate  that  the  transaction 
was  a  bailment,  the  court  said:  "The 
transaction,  then,  was  one  which,  in 
the  absence  of  fraud,  would  have 
passed  the  title  irrevocably  to"  the 
bank. 

In  various  cases  having  unusual 
facts,  this  rule  has  been  applied.  In 
Guggenheimer  v.  Queen  Bee  Flour 
Mills  Go.  (1916)  136  Tenn.  488,  190 
S.  W.  465,  a  draft  drawn  by  the  Queen 
•  Bee  Flour  Mills  Company  and  payable 
to  the  Security  National  Bank  was  de- 
posited in  the  bank  by  the  United 


Flour  Mills  Company,  and  credit  giv- 
en to  the  latter,  with  the  right  to  araw 
thereon.  The  draft  was  sent  to  a  bank 
in  Chattanooga,  Tennessee,  and  was 
paid,  and  the  proceeds  of  the  draft 
attached  in  the  hands  of  the  Chatta- 
nooga bank  as  the  property  of  the 
Queen  Bee  Flour  Mills  Company.  The 
Queen  Bee  Flour  Mills  Company  was 
the  regular  selling  agent  of  the  United 
Flour  Mills  Company,  and  the  course 
above  outlined  was  followed  between 
the  mills,  and  a  credit  given  to  the 
Queen  Bee  Mills  by  the  United  Mills 
upon  its  books,  a  transaction  which 
was  assumed  to  be  bona  fide.  Upon 
this  state  of  facts  the  court  held  that 
the  title  to  the  draft  was  in  the  Se- 
curity National  Bank.  Compare  with 
W.  J.  Barton  Seed,  Feed  &  Implement 
Co.  V.  Mercantile  Nat  Bank  (1913) 
128  Tenn.  320,  160  S.  W.  848,  supra. 
In  holding  that  an  averment  in  an  in- 
dictment charging  a  United  States 
Senator  with  having  received  certain 
checks  at  St.  Louis,  Missouri,  as  com- 
pensation for  services  rendered  before 
the  Postoffice  Department,  in  violation 
of  the  United  States  statute,  and  al- 
leging the  payment  to  him  of  the  mon- 
ey thereon  at  that  place,  is  not  sup- 
ported by  evidence  that  the  checks 
drawn  on  a  St.  Louis  Trust  Company 
were  received  by  him  in  the  city  of 
Washington,  and.  were  by  him  there 
indorsed  and  deposited  with  a  local 
bank,  and  were  afterwards  paid  at  St. 
Louis,  and  that  the  amount  of  each 
check  was  immediately  upon  deposit 
the  account  of  defendant,  who  had  the 
credited  by  the  Washington  bank  to. 
right  to  draw  against  the  account 
without  waiting  for  payment  at  St. 
Louis,  tiie  court  approves  of  the  rule 
now  under  consideration,  saying  that 
the  payment  in  this  case  took  place 
at  Washington.  Burton  v.  United 
States  (1906)  196  U.  S.  303,  49  L.  ed. 
482,  25  Sup.  Ct.  Rep.  243.  Title  to 
checks  payable  to  a  depositor  and  in- 
dorsed to  the  bank  was  held  to  have 
passed  to  the  bank,  where  the  checks 
were  forwarded  by  mail  to  the  bank 
with  the  intention  that  they  should  be 
collected,  and  the  proceeds  thereof, 
when  collected,  credited  to  the  account 
of  the  depositor,  and  the  bank  upon 
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receipt  of  the  check  credited  the  ac- 
count of  the  depositor  with  the  face 
amount  thereof,  subject  to  the  right 
to  charge  back  against  the  account  of 
the  depositor  any  of  the  checks  which 
were  not  collected,  although  between 
the  mailing  and  the  receipt  of  the 
check  the  depositor  had  been  declared 
an  insolvent.  Chapman  v.  Mills  & 
Gibb  (1917)  241  Fed.  715,  affirmed 
without  opinion  (1918)  162  C.  C.  A.  661, 
250  Fed.  1018.  Where  a  bank  agreed 
to  finance  a  business  to  a  certain  per- 
centage of  the  value  of  each  carload 
of  its  products  shipped,  and,  in  ac- 
cord with  its  agreement,  credited  to 
one  who  sold  the  raw  products  to  the 
manufacturer  the  percentage  due  such 
seller  upon  an  order  from  the  manu- 
facturer, accompanied  by  a  bill  of  lad- 
ing for  the  car  shipped,  the  relation 
of  debtor  and  creditor  was  at  once  es- 
tablished between  the  seller  and  the 
bank,  and  the  bank  could  not  charge 
back  the  credit  thus  given,  upon  fail- 
ure to  collect  from  the  consignee  for 
the  products  thus  shipped.  People's 
State  Bank  v.  Davis  (1915)  —  Tex. 
Civ.  App.  — ,  178  S.  W.  671.  Where 
tax  receipts  were  received  by  a  bank 
in  good  faith  as  deposits,  and  credited 
as  so  much  money,  it  was  held,  in  Was- 
son  v.  Lamb  (1889)  120  Ind.  514,  6 
L.R.A.  191,  16  Am.  St.  Rep.  342,  22  N. 
E.  729,  that  the  bank  became  at  once 
legally  liable  to  the  depositor  as  for 
so  much  cash  deposited.  The  court 
said:  "Upon  principle,  there  can  be 
no  reason  why,  if  parties  choose  to 
treat  a  deposit  of  paper  or  other  se- 
-  curities  as  cash,  so  that  it  is  available 
to  the  depositor  as  cash,  the  transac- 
tion should  not  be  regarded  as  equiva- 
lent to  a  deposit  of  money."  In  Gor- 
don V.  Rasines  (1893)  6  Misc.  192,  25 
N.  Y.  Supp.  767,  a  depositor  who  de- 
posited with  a  bank  for  collection 
three  notes  on  the  day  they  fell  due, 
which  notes  were  collected  and  passed 
to  the  depositor's  credit  in  like  man^ 
ner  as  checks  deposited  and  collected 
on  that  day  would  have  been  passed, 
was  held  to  have  no  right  to  a  prefer- 
ence in  the  assets  of  the  bank  after 
insolvency.  The  court  states  that  the 
depositor  was  only  to  be  credited  with 
the  proceeds  of  the  collection  that  he 


might  draw  against  the  same  as  h« 
might  have  drawn  against  the  pro- 
ceeds of  checks  deposited  in  like  man- 
ner. A  bank  which  discounted  and 
placed  to  the  credit  of  a  customer  the 
proceeds  of  a  time  draft  was  assumed 
to  become  the  owner  of  the  draft  ia 
First  Nat.  Bank  v.  Crawford  (1872) 
13  Ohio  Dec.  Reprint,  807,  the  ques- 
tion in  that  case  being  whether  the 
bank  became  a  bona  fide  holder.  The 
bank  in  Bank  of  British  North  America 
V.  Warren  &  Go.  (1908)  19  Ont  L 
Rep.  267,  was  assumed  to  become  the 
owner  of  a  check  which  a  depositor, 
whose  account  was  overdrawn,  sent 
to  the  bank  with  a  request  that  it  be 
placed  to  his  credit, — a  request  which 
was  complied  with.  The  main  ques- 
tion in  this  case  was  whether  or  not 
the  bank  had  become  a  holder  in  dae 
course. 

The  rule  that  title  passes  to  the 

bank  has  been  adhered  to  in  case  of 
paper  indorsed  in  various  ways.  Title 
to  a  check  indorsed  "For  deposit," 
which  is  credited  to  the  depositor  by 
the  bank  the  same  as  though  cash  had 
been  received,  passes  to  the  bank. 
American  Trust  &  Sav.  Bank  v.  Gueder 
ft  P.  Mfg.  Co.  (1894)  160  IlL  336,  37 
N.  E.  227;  Morris  v.  First  Nat.  Bank 
(1902)  201  Pa.  160,  50  Atl.  1000.  At 
least,  it  passes  prima  facie,  especial- 
ly where  the  depositor  has  a  right  to 
draw  thereon.  National  Commercial 
Bank  v.  Miller  &  Co.  (18S4)  77  Ala. 
168,  64  Am.  Rep.  50.  This  case  is  cited 
witlk  approval  in  Metropolitan  Nat 
Bank  t.  Merchants  Nat.  Bank  (1899) 
182  nL  367,  74  Am.  St.  Rep.  180,  65 
N.  E.  360,  a  case  involving  a  bank 
draft.  In  National  Commercial  Bank 
V.  Miller  &  Co.  (Ala.)  supra,  it  was 
held,  where  a  check  was  indorsed, 
"For  deposit,"  and  the  depositor  had 
for  some  time  previously  kept  a  de- 
posit account  with  the  banker,  to  the 
credit  of  which  he  was  accustomed  to 
deposit  checks  payable  to  him,  entries 
of  which  were  made  in  his  pass  book, 
and  to  draw  against  such  deposits, 
that  such  an  indorsement,  in  the  ab- 
sence of  a  different  understanding, 
was  presumptive  of  more  than  a  mere 
agency  or  authority  to  collect,  and 
that  the  effect  of  the  indorsement  vas 
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to  vest  tiie  bank  with  the  title  to  and 
control  of  the  check.  And  so,  where 
the  check  is  indorsed  "For  deposit  to 
the  credit  of'  the  depositor,  title  pass- 
es to  the  bank.  Ditch  v.  Western  Nat 
Bank  (1894)  79  Md.  192,  23  L.R.A. 
164,  47  Am.  St.  Rep.  375,  29  Atl.  72, 
138;  Security  Bank  v.  Northwestern 
Fuel  Co.  (1894)  58  Minn.  141,  59  N.  W. 
987;  National  Park  Bank  v.  Levy  Bros. 
(1892)  17  a  I.  746,  19  L.R.A.  476,  24 
Atl.  777. 

See  American  Trust  &  Sav.  Bank  v. 
Gueder  &  P.  Ufg.  Co.  (1894)  160  DL 
336,  37  N.  E.  227,  infra. 

Such  an  indorsement  is  not  restric- 
tive. Security  Bank  v.  Northwestern 
Fuel  Co.  (1894)  58  Minn.  141,  59  N. 
W.  987. 

The  title  to  a  draft  payable  to  the 
depositors  order,  and  indorsed  "For 
deposit  to  the  credit  of"  the  depositor, 
and  credited  to  him  on  the  books  of 
the  bank,  with  the  right  in  him  to 
check  against  the  account,  passes  to 
the  bank.  Fourth  Nat.  Bank  v.  Mayer 
(1892)  89  6a.  108,  14  S.  E.  891.  The 
holding  in  Fourth  Nat.  Bank  v.  Mayer 
(Ga.)  supra,  as  ai^ears  in  the  court^s 
headnote,  is  as  follows:  "Where  a 
regular  customer  of  the  bank  deposits 
with  the  bank  his  draft,  payable  to  his 
own  order  and  indorsed  'For  deposit 
to  the  credit  of  the  drawer,  and  the 
same  is  entered  to  his  credit  on  the 
books  of  the  bank  and  forwarded  by 
the  bank  to  anotiier  bank  for  collec- 
tion, the  drawer  by  the  course  of  deal- 
ing having  the  right  to  check  against 
such  deposit,  and  in  fact  checking 
against  it,  and  his  checks  being  hon- 
ored, the  title  to  the  draft  passes  to 
the  first  bank,  and  when  collected  by 
the  second  the  proceeds  are  not  sub- 
ject to  garnishment  at  the  instance  of 
a  creditor  of  the  drawer,  such  pro- 
ceeds being  the  property,  not  of  tha 
drawer,  but  of  the  first  bank."  That 
the  circumstances  of  the  Mayer  Case 
constitute  an  exception  to  the  general 
rule  that  title  does  not  pass  is  held  by 
the  court  in  the  subsequent  case  of 
Baldwin  State  Bank  v.  National  Bank 
(1915)  144  Ga.  181,  86  S.  E.  638. 
Just  what  circumstance,  however, 
creates  the  reception,  is  not  made 
clear  in  the  Baldwin  State  Bank  Case. 


The  right  of  the  bank  to  charge  back 
the  amount  of  the  cj^dit  was  denied 
in  Spooner  V.  Bank  of  Donalsonville 
(1914)  142  Ga.  236.  82  S.  E.  626,  But 
apon  a  second  appeal  facts  were  shown 
in  evidence  upon  which  the  court  held 
differently.  See  supra.  III.  The  title 
to  a  draft  sent  by  one  bank  to  another 
between  which  there  were  mutual  ac- 
counts indorsed  "for  account  of"  the 
remitting  bank  has  been  held  to  pass 
to  the  receiving  bank.  Wyman  v. 
Colorado  Nat.  Bank  (1879)  6  Cola'  30, 
40  Am.  Rep.  13S. 

9.  Effect  of  right  to  tdkarcre  bach. 

These  cases  proceed  upon  the  the- 
ory that  the  fact  that  the  bank  has 
the  right  to  charge  back  the  amount 
of  the  check  upon  dishonor  is  not  in- 
consistent with  ownership  in  the  bank. 
See  especially  the  following:  Plumas 
County  Bank  v.  Bank  of  Rideout,  S. 
&  Co.  (1913)  16B  Cal.  126,  47  L.R.A. 
(N.S.)  552,  131  Paci  860;  Noble  v. 
Doughten  (1905)  72  Kan.  336,  3  L.R.A. 
(N.S.)  1167,  83  Pac.  1048;  Scott  v.  W. 
H.  Mclntyre  Co.  (1914)  93  Kan.  608, 
L.R.A.1915D,  1S9,  144  Pac.  1002; 
Brusegaard  v.  Ueland  (1898)  72  Minn. 
283,  75  N.  W.  228 ;  Ayrea  v.  Fanners 
&  M.  Bank  (1883)  79  Mo.  421,  49  Am. 
Rep.  235;  Hendley  v.  Globe  Refinery 
Co.  (1904)  106  Mo.  App.  20,  79  S.  W. 
1163;  Burrton  State  Bank  v.  Pease- 
moore  Mill.  Co.  (1912)  163  Mo.  App. 
186,  145  S.  W.  608;  National  Bank  v. 
Bossemeyer  (1917)  101  Nek  96,  L.R.A. 
1917E,  374,  162  N.  W.  603;  Walker  v. 
D.  W.  Ranlett  Co.  (1915)  89  Vt  71,  93 
Atl.  1054;  Vickers  v.  Machinery  Ware- 
house &  Sales  Co.  (1920)  —  Waah.  — , 
191  Pac,  869. 

In  Howe  Grain  &  Mercantile  Co.  v. 
A;  B.  Crouch  Grain  Co.  (1919)  —  Tex. 
Civ.  App.  — ,  211 S.  W.  946,  it  was  held 
that  the  title  passed  to  the  bank,  al- 
though it  appeared  tiiat  in  case  of  dis- 
honor the  bank  would  have  charged 
back  the  credit. 

The  right  to  charge  back  is,  in  strict- 
ness, the  right  of  an  indorsee  against 
an  indorser.  Noble  v.  Doughten 
(1906)  72  Kan.  336,  3  L.R.A.(N.S.) 
1167,  83  Pac.  1048;  Ayres  v.  Farmers 
&  M.  Bank  (1883)  79  Mo.  421,  49  Am. 
Rep.  235.  The  court  in  Scott  V.  W.  H. 
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Mclntyre  Co.  (1914)  93  KaiL  508, 
L.R.A.1916D,  139;  144  Pac.  1002,  says: 
**We  cannot  regard  the  right  of  a  bank 
receiving  a  draft  for  deposit,  to  charge 
the  amount  back  to  the  depositor  if 
payment  is  refused,  as  having  a  de- 
termining influence.  Such  a  right  on 
the  part  of  the  bank  would  seem  to  be 
an  ordinary  incident  even  of  a  deposit 
which  is  accepted  as  cash.  The  trans- 
action is  based  upon  the  supposition 
that  the  draft  is  going  to  be  paid.  A 
guaranty  of  payment  often  results 
from  the  indorsement,  but,  however 
evidenced,  it  should  not  militate 
against  the  theory  of  the  passing  of 
the  title.  The  fact  that  the  depositor 
has  guaranteed  the  payment  of  a  draft 
with  a  bill  of  lading  attached  should 
not  prevent  the  bank  from  holding  the 
goods  or  their  proceeds  and  looking 
first  to  them,  as  against  the  depositor 
or  any  claimant  under  him,  such  as 
an  attaching  creditor."  The  right  to 
charge  back  checks  not  paid  does  not 
prevent  the  title  to  the  checks  from 
vesting  in  the  bank,  according  to 
Brusegaard  v.  Ueland  (1898)  72  Minn, 
283,  76  N.  W.  228,  because  "the  condi- 
tion was  for  the  benefit  of  the  bank, 
not  for  the  benefit  of  appellant;  and 
the  title  to  the  checks  vested  in  the 
bank  at  the  time  it  received  them,  sub- 
ject to  the  condition  that,  if  they  were 
not  paid  on  presentation,  they  should 
be  charged  back  against  his  account 
and  the  title  of  the  bank  would  there- 
upon be  devested.  This  condition  nev- 
er became  operative,  and  therefore  the 
title  acquired  by  the  bank  on  receipt 
of  the  check  had  never  been  devested, 
even  if  it  appears,  as  appellant  con- 
tends, that  the  bank  closed  its  doors 
before  the  checks  were  actually  col- 
lected. If  the  title  to  the  checks  once 
vested  in  the  bank,  the  closing  of  its 
doors  would  not,  in  the  absence  of 
fraud,  devest  that  title."  The  court  in 
Walker  v.  D.  W.  Ranlett  Co.  (191B)  89 
Vt.  71,  93  Atl.  1054,  says:  "The  find- 
ing that,  in  the  event  of  failure  to  col- 
lect the  draft,  the  claimant  was  to 
charge  it  up  to  defendant's  account, 
does  not  rebut  the  presumption  that 
title  to  the  draft  and  its  proceeds  was 
in  the  claimant,  but  was  consistent 
with  it  It  was,  or  may  well  have  been. 


simply  a  method  adopted  by  the  ba  ik 
to  collect  from  the.  drawer  in  case  the 
draft  was  dishonored.  It  was  a  cir- 
cumstance to  be  considered  on  the 
question  of  title;  bat  the  right  to 
charge  back,  either  b;  express  agree- 
ment or  custom  of  bankers,  is  general- 
ly recognized  where  title  has  passed, 
and  so  is  not  deemed  controlling  on 
that  question." 

It  seems  not  to  have  been  the  custom 
of  the  bank  in  Ditch  v.  Western  Nat 
Bank  (1894)  79  Md.  192, 23  hMJi.  164. 
47  Am.  St.  Rep.  875.  29  AtL  72,  138, 
to  charge  back  the  checks  upon  dis- 
honor; at  least,  there  was  testimony  in 
the  case  that  it  was  not  the  custom  of 
the  bank  to  charge  the  checks  back, 
but  to  return  the  checks  to  the  de- 
positor and  get  the  mon^  refunded. 

It  being  only  the  right  of  an  in- 
dorsee against  his  indorser,  it  seems 
that  the  steps  necessary  to  charge  an 
indorser  should  appear,  and  so  it  is 
held  in  Aebi  v.  Bank  of  Evansville 
(1905)  124  Wis.  73,  68  L.R.A.  964,  109 
Am.  St.  Rep.  926,  102  N.  W.  329,  hold- 
ing the  depositor  discharged  by  delay 
in  presentment 

Although  the  New  York  cases  ad- 
here generally  to  the  doctrine  now  un- 
der discussion,  there  is  a  singular 
paucity  of  authority  in  this  state  as  to 
the  effect  upon  the  passing  of  title, 
of  the  right  to  charge  back  the  paper 
to  the  depositor  in  case  of  dishonor. 
That  the  bank  has  the  right  to  charge 
back  in  case  of  dishonor  is  assumed  in 
American  Trust  ft  Sav.  Bank  v.  Austin 
(1898)  25  Misc.  464,  56  N.  Y.  Supp. 
661,  affirmed  in  (1900)  47  App.  Div. 
635,  62  N,  Y.  Supp.  1131.  And  in 
Riverside  Bank  v.  Woodhaven  Junction 
Land  Co.  (1898)  34  App.  Div.  369.  54 
N.  Y.  Supp.  266,  the  bank  actually 
charged  the  amount  back,  although  the 
action  in  that  case  was  sustained  on 
the  theory  that  the  bank  still  had  title 
to  the  paper.  But  in  First  Nat  Bank 
v.  Stengel  (1918)  169  N.  Y.  Supp,  217, 
affirmed  without  opinion  in  (1918)  185 
App.  Div.  906,  171  N.  Y.  Supp.  1086. 
and  this  decision  affirmed  without 
opinion  in  (1920)  227  N.  Y.  659,  126 
N.  E.  906,  when  the  deposit  slip  con- 
tained a  provision  that  checks  and 
drafts  on  other  banks  were  credited 
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subject  to  payment,  the  court  held 
tiiat  the  reservation  by  the  bank  of  the 
rifirht  to  charge  back  to  the  depositor's 
account  any  dishonored  checks  or 
drafts  was  -  inconsistent  with  the  the- 
ory of  absolute  ownership  on  the  part 
of  the  bank,  saying  that  "the  credit 
a:iven  is  conditional  in  character,  in 
anticipation  of  collection.  It  is  not 
the  absolute  credit  given  in  the  case 
of  a  purchase,  bat  a  mere  bookkeeping 
credit  for  convenience.  If  the  deposit- 
or is  permitted  to  draw,  it  is  not  a 
riffbt  on  its  part,  but  a  mere  favor 
extended  by  the  bank.  The  relation 
existing  between  the  bank  and  the  de- 
positor is  not  debtor  and  creditor,  but 
agent  and  principal.  In  ord^r  to  es- 
tablish the  relation  of  debtor  and  cred- 
itor by  purchase,  the  credit  must  be 
absolute  and  unconditional."  This, 
however,  seems  contrary  to  the  gen- 
eral theory  of  the  other  New  York 
cases,  all  of  which  seem  to  recognize 
the  right  of  a  bank  to  charge  back  to 
the  depositor  in  case  of  dishonor. 

8.  Theory. 

As  bearing  upon  the  passing  of  the 
title,  the  right  to  draw  upon  the  ac- 
count is  emphasized  in  the  following 
cases:  Spooner  v.  Bank  of  Donalson- 
villa  (1914)  142  Ga.  236,  82  S.  £.  625; 
American  Trust  &  Sav.  Bank  v.  Gueder 
&  P.  Mfg.  Co.  (1894)  150  III.  836,  37 
N.  E.  227;  Sears  v.  Emerson  (1913) 
182  111.  App.  522;  Ditch  v.  Western 
Nat.  Bank  (1894)  79  Md.  192, 23  L.R.A. 
164,  47  Am.  St,  Rep.  375,  29  Atl.  72, 
138;  Security  Bank  v.  Northwestern 
Fuel  Co.  (1894)  68  Minn.  141,  69  N. 
W.  987;  Ayres  v.  Fanners  &  M.  Bank 
(1883)  79  Mo.  421,  49  Am.  Rep.  235; 
Citizens'  State  Bank  v.  Person  (1919) 
—  Mo.  App.  — ,  208  S.  W.  136.  See 
First  Nat.  Bank  v.  Armstrong  (1889) 
39  Fed.  231,  supra,  II.  a. 

In  Fourth  Nat.  Bank  v.  Mayer 
(1892)  89  Ga.  108,  14  S.  E.  891,  where 
a  regular  customer  of  a  bank  deposited 
with  the  bank  his  draft,  payable  to  his 
own  order  and  indorsed,  "For  deposit 
to  the  credit  of"  the  drawer,  and  the 
same  was  entered  to  his  credit  on  the 
books  of  the  bank,  and  the  draw^,  by 
course  of  dealing,  had  the  right  to 
draw  against  such  deposit,  and  in  fact 


did  draw  against  it,  and  his  cheeks 
were  honored,  it  was  held  that  the 
title  to  the  draft  passed  to  the  first 
bank,  and,  when  collected  by  the  sec- 
ond, the  proceeds  were  not  subject  to 
sramishment  at  the  instance  of  a  cred- 
itor of  the  drawer,  such  proceeds  be- 
ing the  property,  not  of  the  drawer, 
but  of  the  first  bank.  This  case  dis- 
tinguished Freeman  v.  Exchange  Bank. 

(1891)  87  Ga.  45,  13  S.  E.  160,  where 
the  facts  were  almost  identical,  except 
that  in  the  latter  case  it  did  not  ap- 
pear that  the  depositor  had  the  right 
to  draw  against  the  proceeds  of  the 
check  before  they  were  collected.  The 
court  in  Ditch  v.  Western  Nat.  Bank 

(1894)  79  Md.  192,  23  hM.A.  164,  47 
Am.  St  Rep.  375,  29  Atl.  72,  says  that 
if  the  bank  had  paid  to  the  depositor 
the  full  amount  of  the  check  in  coin 
or  currency,  when  it  was  delivered  to 
them,  there  would  have  been  no  ques- 
tion about  the  nature  and  effect  of  the 
transaction,  and  continues :  "But  they 

[the  bank]  gave  Ditch  &  Brothers 

[the  depositor]  what  was  preferred  to 
the  coin  or  currency.  They  gave  them 
the  unconditional  right  to  get  the  coin 
or  currency  at  any  Ume  they  might  see 
fit  to  call  for  it,  thus  relieving  them 
from  the  trouble  and  risk  attending 
the  care  and  custody  of  it.  Now  it  is 
extremely  difficult  to  see  on  what  prin- 
ciple, or  by  what  process.  Ditch  & 
Brothers  could  retain  any  interest  in 
this  check  after  th^  had  delivered  it 
to  a  blank  indorsee  and  had  received 
full  and  valuable  consideration  for  it. 
It  will  not  be  alleged  by  anyone  that 
the  banker  did  not  give  a  considera- 
tion valuable  in  the  eye  of  the  law, 
and  sufficient  to  maintain  the  transfer 
of  the  check,  when  he  made  an  abso- 
lute and  unconditional  contract  with 
the  depositor  to  pay  his  checks  to  the 
amount  of  the  deposit."  In  Metro- 
politan Nat  Bank  v.  Loyd  (1882)  90 
N.  Y.  530,  certain  checks  were  deposit- 
ed in  a  bank  for  collection,  and,  at  the 
same, time,  others  were  deposited  and 
entered  as  cash  on  the  depositor's  pass 
book;  and,  as  to  the  latter  checks,  it 
was  held  that  the  title  passed  to  the 
bank,  and  that  they  were  not  again 
subject  to  the  d^ositor^s  control.  The 
court  said:    "It  is  true  no  expreBS 


Digitized  by  Google 


1070 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [11  ALR. 


Bsrre^ent  was  made,  transferring  the 
check  for  so  much  money;  but  it  was 
delivered  to  the  bank  and  accepted  by 
it,  and  the  bank  gave  Murray  credit 
for  the  amount,  and  he  accepted  it. 
That  was  enough.  The  property  in 
the  check  passed  from  Murray  and 
vested  in  the  bank.  He  was  entitled 
to  draw  the  money  so  credited  to  him, 
ior  as  to  it  the  relation  of  debtor  and 
'Creditor  was  formed,  and  the  right  of 
Murray  to  command  payment  at  once 
'was  of  the  very  nature  and  essence 
t>f  the  transaction.  ...  If,  as  the 
■appellant  insists,  the  check  had  been 
deposited  for  a  specific  purpose, — for 
■collection, — the  property  would  have 
remained  in  the  depositor,  but  there  is 
no  evidence  upon  which  such  fact 
■could  be  established,  nor  is  it  consist- 
ent with  the  dealings  between  the  par* 
ties,  or  with  any  of  the  admitted  cir- 
cumstances. These  show  that  it  was 
the  intention  of  both  parties  to  make 
the  transfer  of  the  check  absolute,  and 
not  merely  to  enable  the  bank  to  re- 
ceive the  mon^  upon  it  as  Murray's 
agent." 

In  some  cases  the  fact  that  the  de- 
positor has  checked  on  the  credit  has 
been  emphasized.  National  Bank  v. 
Bradley  (1920)  264  Fed.  700;  Sanders 
V.  W.  B.  Worthen  Co.  (1916)  122  Ark. 
104,  182  S.  W.  549;  Williams  v.  Cox 

(1896)  97  Tenn.  555,  37  S.  W.  282; 
Walker  v.  D.  W.  Ranlett  Co.  (1916)  89 
Vt,  71,  93  Atl.  1054.  See  Jefferson 
Bank  v.  Merchants  Refrigerating  Co. 

(1911)  236  Mo.  407,  139  S.  W.  645, 
infra,  V. 

In  National  Bank  v.  Everett  (1911) 
136  Ga.  372,  71  S.  E.  660,  the  court 
says:  "In  the  instant  case  the  evi- 
dence discloses  that,  at  the  time  of  the 
deposit,  the  drawer  had  overdrawn  its 
account,  and  the  deposit  was  entered 
AS  cash  to  its  credit;  that  the  drawer 
-was  not  only  accustomed  to  draw 
against  deposits  of  this  character,  but 
actually  did  draw.  These  circum- 
dstances  evince  the  parties'  intention  to 
^reat  the  draft  as  a  deposit  of  money, 
and  therefore  the  title  to  the  draft 
-with  the  bill  of  lading  attached  is  in 
the  bank."    In  Higgins  v.  Hayden 

(1897)  58  Neb.  61,  73  N.  W.  280,  the 
customer  of  a  bank,  whose  account  was 


overdrawn  and  who  had  checks  out- 
standing which  would  still  further 
overdraw  his  account,  went  to  the 
bank  with  a  draft  and  requested  credit 
therefor.  The  bank  officials  at  first 
hesitated  to  allow  credit,  but^  on  the 
depositor's  informing  them  of  the  out- 
standing checks,  agreed  to  do  so,  say- 
ing that  credit  would  be  given,  but 
that  if  the  draft  was  not  paid  the  de- 
posit would  be  overdrawn  just  the 
same.  In  pursuance  of  this  under- 
standing the  bank  paid  outstanding 
checks,  and  cashed  a  small  check  con- 
temporaneously with  the  <»editing  of 
the  draft.  Upon  this  state  of  facts 
the  court  held  that  title  had  passed 
to  the  bank. 

And  in  some  cases  the  fact  that  the 
entire  credit  has  been  checked  out  has 
been  emphasized.  Haas  v.  Kings 
County  Fruit  Co.  (1916)  —  Mo.  App. 
~,  183  S.  W.  676;  Riverside  Bank  v. 
Woodhaven  Junction  Land  Co.  (1898) 
34  App.  Div.  359,  54  N.  Y.  Supp.  266; 
American  Trust  &  Sav.  Bank  v.  Austin 
(1898)  25  Misc.  454,  55  N.  Y.  Supp. 
561,  affirmed  without  opinion  in  (1900) 
47  App.  Div.  635,  62  N.  Y.  Supp.  1131. 
The  court  in  Scott  v.  W.  H.  Mclntyre 
Co.  (1914)  93  Kan.  S08,  L.R.A.1915D, 
189,  144  Pac.  1002,  after  referring  to 
the  conflict  of  decisions  upon  the  ques- 
tion, and  saying  that  an  extended  re- 
view of  the  authorities  was  not 
thought  necessary,  continued:  "Here 
we  regard  the  result  as  controlled  by 
the  circumstance  that  the  depositor 
not  only  received  credit  for  the  amount 
of  the  draft,  but  actually  drew  upon  it 
and  used  the  full  amount.  When  the 
item  was  deposited,  the  account  of  the 
Mclntyre  Company  was  overdrawn. 
The  credit  operated  at  once  to  offset 
the  depositor's  debt  to  the  bank.  Be- 
fore the  garnishment  summons  issued, 
the  account  was  agaip  overdrawn  and 
the  credit  thereby  exhausted.  In  this 
situation  the  Mclntyre  Company  could 
not  successfully  have  asserted  a  claim 
to  the  draft  or  its  proceeds  against 
the  Auburn  bank,  and  the  attaching 
creditor  could  gain  no  higher  rights 
than  were  possessed  by  the  defend- 
ant." The  depositor  ifl  Security  Bank 
V.  Northwestern  Fuel  Co.  (1894)  68 
Minn.  141,  69  N.  W.  987,  had  actually 
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4rawn  out  all  of  the  credit  acquired 
by  the  deposit  of  the  check,  but  whi)e 
noting  this  as  a  fact,  the  court  places 
AO  emphasia  upon  it. 

-fl.  itwle  in  caae  of  paper  payable  MreeUjf 
to  bank. 

There  can  be  no  doubt  that,  when 
the  paper  is  made  payable  directly  to 
the  bank  of  deposit,  the  legal  title  is 
in  the  bank  upon  delivery  thereto.  In 
•considering  the  question  of  title  at  all, 
the  courts  must  have  reference  to  the 
beneficial  interest  or  title.  The  cases 
involving  paper  payable  directly  to  the 
bank  have  been  treated  very  much  the 
jsame  as  those  involving  paper  payable 
to  the  depositor  or  another,  and  in- 
•dorsed  to  the  bank.  In  some  cases  the 
fact  that  paper  is  payable  directly  to 
the  bank  is  emphasized ;  where  a  cred- 
itor draws  a  draft  on  his  customer  and 
jnakea  it  payable  directly  to  his  bank, 
and  it  is  then  credited  to  his  account 
-with  the  right  to  draw  thereon,  it  is 
held  that  the  title  passes.  National 
Bank  V.  Everett  (1911)  136  Ga.  373, 
71  S.  E.  660;  First  Nat.  Bank  v.  Mc- 
Millan Bros.  (1914)  15  Ga.  App.  319, 
■83  S.  E.  149;  Auto  &  Accessories  Mfg. 
Co.  V.  Merchants'  Nat.  Bank  (1911) 
116  Md.  179,  81  Atl.  294. 

This  is  sometimes  said  to  be  prima 
facie  or  presumptive.  National  Bank 
V.  Everett  (Ga.)  supra;  First  Nat. 
Bank  v.  McMillan  Bros.  (1914)  15  Ga. 
^pp.  319,  83  S.  E.  149.  It  is  said  in 
Gettysburg  Nat.  Bank  v.  Kuhns  (1869) 
62  Pa.  88,  that  drafts  or  checks  held  by 
banks,  drawn  in  their  own  favor,  are 
prima  facie  presumed  to  have  been  re- 
ceived by  them  on  deposit  as  cash 
from  their  customers,  and  not  to  have 
been  deposited  for  collection  merely, 
unless  some  evidence  be  adduced  to 
show  that  fact. 

The  general  rule  that  where  a  check 
is  deposited  by  a  customer  in  a  bank 
in  the  ordinary  course  of  business, 
.and  is  accepted  and  credited  as  money, 
the  title  passes  to  the  bank  in  the  ab- 
sence of  any  agreement  as  to  title, 
-was  applied  in  Lyons  v.  Union  Exch. 
^at.  Bank  (1912)  150  App.  Div.  493, 
135  N.  Y.  Supp.  121,  in  case  of  a  check 
cirawn  by  one  in  opening  an  account 
•with  the  bank,  to  the  order  of  the 


bank,  the  court  holding  that  if  the 
bank  accepted  the  check  and  gave  an 
unqualified  credit  therefor,  it  became 
the  holder  thereof. 

The  drafts  in  the  following  cases, 
in  which  the  title  was  held  to  have 
passed,  were  payable  to  the  bank,  but 
no  point  is  made  of  this  fact:  Howe 
Grain  &  Mercantile  Co.  v.  A.  B.  Crouch 
Grain  Co.  (1919)  Tex.  Civ.  App. 
— ,  211  S.  W.  946;  Walker  v.  D.  W. 
Ranlett  Co.  (1915)  89  Vt.  71,  93  Atl. 
1054. 

See  Guggenheimer  t.  Queen  Bee 
Flour  Mills  Co.  (1916)  186  Tenn.  488, 
190  S.  W.  465. 

The  fact  that  the  amount  of  credit 
-would  be  charged  back  in  case  the 
paper  is  not  collected  does  not  change 
the  rule.  First  Nat.  Bank  v.  McMillan 
Bros.  (Ga.)  supra. 

But  it  has  been  h^d,  in  case  of  a 
draft  payable  ■  directly  to  the  ban][, 
that  title  does  not  pass  to  the  bank 
if  it  is  deposited  for  collection.  South- 
em  Bank  ft  T.  Co.  v.  Sellers  (1916) 
18  Ga.  App.  599,  89  S.  E.  1094;  Com- 
mercial Nat.  Bank  v.  First  Nat.  Bank 
(1914)  158  Ky.  392,  165  S.  W.  398. 
And  see  Murchiaon  Nat.  Bank  v.  Dunn 
Oil  Mills  Co.  (1909)  150  N.  C.  718,  64 
S.  E.  885,  supra,  W.  J.  Barton  Seed, 
Feed  ft  Implement  Co.  v.  Mercantile 
Nat.  Bank  (1913)  128  Tenn.  320,  160 
S.  W.  848,  and  Washington  Brick,  Lime 
&  Mfg.  Co.  v.  Traders  Nat.  Bank 
(1907)  46  Wash.  23,  123  Am.  St.  Rep. 
912,  89  Pac.  157,  where  drafts  were 
payable  directly  to  bank.  That  title 
does  not  pass  is  the  assumption  in 
Bank  of  America  v.  Waydell  (1907) 
187  N.  Y.  115,  79  N.  E.  857,  and 
Stevenson  v.  Fidelity  Bank  (1893)  113 
N.  C.  485,  18  S.  E.  695.  And  other 
cases  have  made  no  point  of  the  fact 
th&t  the  paper  was  payable  to  the 
bank,  but  have  applied  the  general 
rules  discussed  in  subd.  IV.  a,  b,  supra. 

F.  Effect  of  notice  in  the  depositor'a 
paaa  baoJc,  or  on  depoaU  slips. 

A  notice  in  the  customer's  pass  book 
that  the  bank  acts  only  as  agent  in 
receiving  checks  or  drafts  has  gen- 
erally been  regarded  as  preventing  the 
passing  of  title  to  the  bank.  Re  State 
Bank  (1898)  66  Afinn.  119,  46  Ada.  St 
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Rep.  454,  67  N.  W.  S36;  South  Park 
Foundry  &  Mach.  Co.  v.  Chicago  G.  W. 
R.  Co.  (1899)  75  Minn.  186,  77  N.  W. 
796;  Farmers'  Guaranty  State  Bank  v. 
Burrus  Mill  &  Elevator  Co.  (1918)  — 
Tex.  Civ,  App.  207  S.  W.  400.  Com- 
pare with  American  Trust  &  Sav.  Bank 
V.  Austin  (1898)  26  Misc.  464,  55  N. 
Y.  Supp.  561,  affirmed  without  opinion 
in  (1900)  47  App.  Div.  635,  62  N.  Y. 
Supp.  1131,  infra. 

The  pass  book  involved  in  Farmers* 
Guaranty  State  Bank  v.  Burrus  Mill 
&  Elevator  Co.  (Tex.)  supra,  con- 
tained not  only  a  provision  that  the 
bank  was  acting  as  the  agent  of  its 
depositors,  but  also  ati  additional  pro- 
vision that  all  items  on  outside  points 
were  credited  on  receipt,  with  the  un- 
derstanding that  the  depositor  would 
reimburse  the  bank  should  payment  of 
any  be  refused! 

In  holding  that  the  title  to  paper 
did  not  become  vested  in  the  bank,  the 
court  in  People's  State  Bafak  v.  Miller 
(1916)  185  Mich.  565,  152  N.  W.  257, 
seems  to  rely  largely  upon  a  notice 
contained  in  the  pass  book  of  the  cus- 
tomer to  the  effect  that  checks  on  oth- 
er banks  would  be  carried  over  for 
presentation  to  the  clearing  house  on 
the  following  day;  that  the  bank,  in 
receiving  such  a  check  or  draft  on  de- 
posit or  for  collection,  acted  only  as 
the  agent  of  the  depositor,  and  beyond 
due  care  in  .  selecting  agents  to  other 
points,  and  in  forwarding  to  them, 
assumed  no  responsibility;  and,  fur- 
ther, should  returns  sent  by  collecting 
agents  for  said  item  be  dishonored, 
the  amount  would  be  charged  to  the 
account,  and  the  draft  delivered  to  the 
customer. 

In  at  least  one  of  the  foregoing  cases 
the  conclusion  that  the  title  did  not 
pass  to  the  bank  is  supported  by  other 
circumstances  than  the  notice  in  the 
pass  book.  The  course  of  dealing  be- 
tween the  bank  and  customer  in  Re 
State  Bank  (Minn.)  supra,  confirmed 
the  theory  that  the  bank  was  acting 
merely  as  the  agent  of  the  depositor 
in  collecting  the  check.  Whenever  any 
of  the  drafts  or  checks  came  back  un- 
collected, the  bank  charged  them  up 
to  the  depositor's  account,  or  the  de- 
positor gave  his  check  for  the  amount 


and  took  back  the  paper.  It  did  not 
appear  that  such  paper  was  ever  pro- 
tested for  nonpayment,  or  that  the  pe- 
titioners ever  waived  protest  on  it,  or 
that  its  return  to  them  in  the  maoDer 
indicated  had  any  reference  to  any 
liability  on  their  part  as  indorser; 
but,  on  the  contrary,  it  appeared  that 
this  was  done  in  accordance  with  the 
general  understanding  between  the 
parties  that,  whenever  any  of  the  pa- 
per was  not  paid,  either  the  bank  was 
to  charge  it  up  to  the  depositor's  ac- 
count, or  the  depositor  would  give  his 
check  for  it  and  t^e  it  up.  It  did  Ap> 
pear  that  when  the  depositors  were 
doubtful  about  paper  being  paid,  they 
would  give  it  to  the  bank  for  collection 
without  taking  any  credit  for  it  It 
also  appeared  that  when  credit  was 
given  for  paper  the  bank  would  enter 
it  among  their  discounts,  while  if  no 
credit  was  given  the  bank  would  enter 
it  among  their  collections,  but  this 
was  a  matter  of  bookkeeping  of  which 
the  depositors  had  no  knowledge. 

The  draft  involved  in  South  Park 
Foundry  &  Mach.  Co.  v.  Chicago  G.  W. 
R.  Co.  (1899)  75  Minn.  186,  77  N.  W. 
796,  was  a  time  draft,  was  indorsed  by 
the  holder  by  an  unrestricted  indorse- 
ment^  and  delivered  to  the  bank,  which 
credited  the  depositor  with  the  amount, 
less  interest  to  maturity,  on  its  pass 
book.  The  depositor  had  the  privilege 
of  checking  against  this  credit,  but  as 
a  matter  of  fact  never  exercised  the 
privilege,  but  at  all  times  subsequent 
to  the.  deposit,  and  at  the  time  the 
bank  closed  its  doors,  had  a  sum  to 
its  credit  mucl^  larger  than  the  amount 
of  the  draft.  The  trial  court  found 
that  the  draft  was  delivered  to  the 
bank  by' the  depositor  for  collection 
and  credit;  that  the  credit  at  the  time 
of  the  deposit  was  merely  provisional 
therefore,  and  that  the  title  of 
draft  never  passed  from  the  depositor 
to  the  bank.  Upon  appeal,  the  ques- 
tion is  stated  to  have  been  whether 
the  evidence  justified  the  finding.  In 
holding  that  the  findings  were  justified 
by  the  evidence,  the  appellate  court 
relies  upon  the  notice  in  the  pass 
book,  as  above  stated. 

See  American  Sav.  Bank  &  T.  Co. 
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T.  Dennis  (1916)  90  Wash.  547,  166 
Pac.  659,  supra,  IV.  a,  1. 

Otiier  provisions  affecting  fhe  pass- 
ing of  title,  contained  in  pass  books 
and  also  in  deposit  slips,  have  been 
before  the  courts.  In  Amalgamated 
Sugar  Co.  v.  United  States  Nat.  Bank 
(1911)  109  C.  C.  A.  494,  187  Fed.  746, 
where  a  check  was  indorsed  and  de- 
posited with  a  bank,  the  credit  being 
entered  on  a  deposit  Blip  which  con- 
tained the  provision  that  the.  items 
listed  were  taken  at  the  owner's  risk 
until  the  bank  had  reduced  to  its  pos- 
session the  funds  received,  and  that 
credits  or  remittances  were  subject 
to  revocation  until  actual  final  pay- 
ment, it  is  stated  clearly  that  the  bank 
did  not  acquire  any  proprietary  rights 
in  the  checks,  which  could  be  main- 
tained against  the  depositor,  if  the 
rights  of  third  parties  were  not  in- 
volved. A  provision  on  a  deposit  slip 
that  th%  depositor  would  not  hold  the 
bank  liable  for  paper  deposited  until 
the  cash  for  each  had  been  paid  to  the 
bank  is  stated  in  Harter  v.  Bank  of 
Brunaon  (1912)  92  S.  C.  440.  75  S.  E. 
696,  to  "afford  evidence  of  an  agree- 
ment that  the  paper  so  deposited  was 
not  absolutely  sold  to  the  bank,  and 
that  the  credit  given  a  customer  on  the 
deposit  of  such  an  item  is  not  abso- 
lute, but  contingent  upon  its  collec- 
tion." But  a  notice  in  a  pass  book 
that  checks,  drafts,  and  other  papers 
received  by  the  bank  on  deposit,  or  for 
collection,  were  taken  at  the  deposit- 
or's risk  until  actual  payment  has 
been  received,  was  ■  held  in  Security 
Nat.  Bank  v.  Old  Nat.  Bank  (1917)  154 
C.  C.  A.  1,  241  Fed.  1,  not  to  prevent 
the  passing  of  title  to  the  bank;  "it 
simply  gives  rise,  in  connection  with 
general  commercial  custom  and  the 
course  of  business  between  the  par- 
ties, to  a  contract  between  them  that 
in  case  the  checks  deposited  and  cred- 
ited upon  the  account  of  [depositor] 
should  not  be  paid  by  the  drawer,  the 
depositor  would  repay  the  bank  the 
amount  of  said  checks." 

Compare  cases  in  this  paragraph 
with  King  v.  Bowling  Green  Trust  Co. 
(N.  Y.)  infra;  and  Spooner  v.  Bank  of 
Donalsonville  (1916)  144  Ga.  745,  87 
S.  E.  1062,  supra,  III. 
11  A.L.R.— 68. 


Compare  Security  Nat.  Bank  v.  Old 
Nat.  Bank  (Fed.)  supra,  with  Ameri- 
can Trust  ft  Sav.  Bank  v.  Austin  (N. 
Y.)  infra. 

A  notice  in  the  pass  book  of  a  de- 
positor that  deposits  by  checks  shall 
not  be  drawn  against,  until  collected, 
prevents  the  title  passing,  although 
the  depositor  has  been  permitted  in 
certain  instances  to  draw  against  un- 
collected checks,  notwittistanding  the 
pass-book  notice.  Re ,  Jarmulowsky 
(1918)  L.R.A.1918E,  634,  161  C.  C.  A. 
327,  249  Fed.  319  (especially  where 
the  bank  has  the  right  to  charge  back 
to  the  depositor's  account  «ny  check 
not  collected  on  presentation). 

In  First  Nat.  Bank  v.  Stengel  (1918) 
169  N.  Y.  Snpp.  217,  the  deposit  slip 
on  which  the  draft  in  question  was 
entered  contained  at  the  bottom  there- 
of the  words,  "Checks  and  drafts  on 
other  banks  credited  subject  to  pay- 
ment," and  some  of  the  pass  books  is- 
sued by  the  bank  contained  the  state- 
ment ^at  the  blink  received  checks 
and  drafts  on  other  bimks  for  collec- 
tion only.  Whether  this  statement  ap- 
peared in  the  pass  book  of  the  de* 
positor  is  not  stoted.  In  holding  that 
the  title  to  the  draft  did  not  pass  to 
the  bank,  the  court  relies  largely  upon 
the  theory  that  the  right  to  charge 
back  the  credits  thus  given  is  incon- 
sistent with  absolute  ownership.  (See 
supra  IV.  a,  2;  b,  2,  for  discussion  of 
this  question.)  The  provisions  on  the 
deposit  slip  and  in  the  pass  book  above 
mentioned  were  held  to  apply,  al- 
though the  draft  in  question  was  not 
drawn  upon  a  bank,  but  upon  a  com- 
mercial company.  This  decision  was 
affirmed  without  opinion  in  (1918)  185 
App.  Div.  906,  171  N.  Y.  Supp.  1085, 
and  the  decision  of  the  appellate  divi- 
sion was  affirmed  in  (1920)  227  N.  Y. 
659,  126  N.  E.  906. 

Compare  with  Spooner  v.  Bank  of 
Donalsonville  (1916)  144  Ga.  745,  87 
S.  E.  1062,  supra,  III. 

See  Givan  v.  Bank  of  Alexandria 
(1898)  —  Tenn.  — ,  47  L.RJ^.  270,  52 
S.  W.  923,  supra,  II. 

Assuming  that  a  provision  in  a  pass 
book  or  deposit  slip  prevents  the  pass- 
ing of  title,  it  has  been  held  that  such 
a  provision  may  be  waived  by  the 
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bank;  Jefferson  Bank  v.  Merchants 
Befrifferating  Co.  (1911)  2S6  Mo.  407, 
139  S.  W.  545.  It  was  held  in  Ameri- 
can Trust  &  Sav.  Bank  v.  Austin 
(1898)  25  Misc.  454.  56  N.  Y.  Supp. 
561,  affirmed  without  opinion  in  (1900) 
47  App.  Div.  635,  62  N.  Y.  Supp.  IISI, 
that  a  rule  made  and  adopW  by  a 
bank  to  the  effect  that  in  receiving 
checks  or  drafts  on  deposit,  or  for  col- 
lection, it  acted  only  as  agent  for  the 
depositor,  an^  beyond  care  in  selects 
ing  agento  at  other  points  and  in  for- 
warding to  them,  it  assumed  no  lia- 
bility, was  subject  to  waiver  by  the 
bank.  Such  a  notice  on  the  pass  book 
was  held  waived  in  Jefferson  Bank  v. 
Merchants  Refrigerating  Co.  (Mo.) 
■supra,  where  the  check  was  deposited 
by  unrestricted  indorsement  in  the 
bank,  and  on  the  same  day  the  de- 
positor drew  checks  on  the  bank  to  an 
amount  exceeding  all  its  deposits,  in- 
cluding the  check  in  question,  which 
checks  were  honored  by  the  bank,  and 
where  it  appeared  also  that  this  had 
been  the  custom  followed  by  the  bank 
and  the  depositor  for  a  considerable 
period  of  time.  The  court  states  that 
this  coarse  of  dealing  indicated  a 
waiver  of  the  notice  in  the  pass  book 
by  the  bank. 

And  such  a  notice  in  the  pass  book, 
together  with  another  on  the  deposit 
slip  that  the  bank  shall  be  liable  only 
when  proceeds  in  actual  funds  or  sol- 
vent credit  shall  have  come  into  its 
possession,  does  not  prevent  the  title 
passing  after  the  point  of  time  at 
which  the  bank  receives  a  solvent  cred- 
it; when  the  check  or  draft  has  been 
collected  and  credited  to  the  bank  in 
a  solvent  correspondent,  the  depositor 
can  no  longer  claim  title  to  the  funds. 
King  v.  Bowling  Green  Trust  Co. 
(1911)  145  App.  Div.  398,  129  N.  Y. 
Supp.  977. 

But  as  to  another  check  which  had 
been  received  *'for  collection"  and  for- 
warded in  the  same  way,  it  was  held 
that  title  to  it  never  passed  out  of  the 
depositor,  where  it  was  not  collected 
until  the  forwarding  bank  had  closed, 
and  the  depositor  could  recover  the 
amount  from  the  collecting  bank. 
Ibid.  And  it  has  been  held  that  a  pro- 


vision that  the  bank  shall  only  be  lia- 
ble when  proceeds  in  actual  funds  or 
solvent  credit  shall  have  come  into 
its  possession  is, not  complied  with, 
where  the  bank  receives  a  draft  from 
a  correspondent  bank,  payment  of 
which  has  been  stopped.  Securi^  Sav. 
&  T.  Co.  v.  King  (1914)  69  Or.  228. 
138  Fac.  465. 

Some  cases  have  taken  a  different 
view  of  such  a  rule.  The  court  in 
American  Trust  &  Sav.  Bank  t.  Austiii 
(N.  it,)  supra,  while  recognizing,  as 
above  stated,  that  such  a  rule  may  be 
waived  by  the  bank,  even  on  the  as- 
sumption that  ordinarily  it  does  pre- 
vent the  title  from  passing  to  the 
bank,  states  that  it  does  not  seem  that 
the  rule  was  intended  to  have  such 
effect;  that  if  the  bank  "discounted 
and  thereby  became  the  absolute  own- 
•er  of  a  draft  for  a  customer,  and  the 
draft  for  any  reason  was  not  paid,  it 
would  naturally  expect  to  charge  it 
back  to  the  customer's  account,  or 
compel  him  in  some  way  to  make  it 
good.  In  the  case  of  a  draft  so  dis- 
counted and  pliable  in  a  distant  citj, 
it  would  be  necessary  for  the  plaintiff 
to  utilize  a  line  of  collectins  agents, 
and  any  one  of  them,  through  failure 
or  insolvency,  might  defeat  the  col- 
lection of  the  draft  and  place  plain- 
tiff where  it  might  desire  to  charge 
the  same  back  against  its  customer. 
And  as  I  look  at  it,  this  rule  was  in- 
tended to  cover  that  part  of  its  trans- 
actions with  its  customers  and,  as  to 
those  acts^  to  make  the  customer  re- 
sponsible and  r^ieve  the  bank  from 
liability,  except  within  the  limits 
named  by  the  rule." 

The  court  in  Plumas  0>unty  Bank 
V.  Bank  of  Rideout,  S.  &  Co.  (1913) 
165  Cal.  126,  47  L.R.A.(N.S.>  552. 131 
Pac.  360,  says,  with  reference  to  a  pro- 
vision on  a  deposit  slip,  that  items 
previously  credited  might  be  charged 
back  to  the  depositor's  account  upon 
the  failure  of  any  of  its  direct  or  in- 
direct collecting  agents,  and  that  it 
would  only  be  liable  when  proceeds 
in  actual  funds  or  solvent  credit 
should  have  come  into  its  possession, 
that  the  right  to  charge  off  bad  checks 
does  not  affect  the  bank's  title. 
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Compare  with  Security  Nat.  Bank 
•V.  Old  Nat.  Bank  (1917)  164  C.  C.  A. 
1,  241  Fed,  1.  snpra. 

And  if  the  depositor  indorses  gen- 
«rally,  and  the  paper  is  passed  to  a 
bona  fide  holder,  the  depositor's  rights 
may  be  lost   See  National  Bank 


Bossemeyer  (1917)  101  Neb.  96,  L.R.A. 
1917E,  374,  162  N.  W.  508. 

The  general  question  of  a  printed 
statement  of.  rules  in  pass  books  as 
affecting  rights  of  bank  and  depositor 
is  discussed  in  the  note  in  5  AXJt.,  at 
page  120S.  W.  A.  E. 


SOLOMON  SHINE 

V. 

NEW  YOBK,  NEW  HAVEN,  &  HABTFORD  RAILROAD. 

MmwaOMmttB  Bttrremm  JnOMat  Com*--Brwmnb»  11,  1920, 
(2S6  Mass.  419,  128  N.  E.  713.) 

Carrier  —  BabUity  tvr  injury  to  passenger  by  cinder. 

The  mere  fact  l^t  a  passenger  on  a  railroad  train  is  struck  in  the  eye 
by  a  cinder  on  a  warm  day  when  the  windows  and  doors  of  the  car  are 
open  does  not  establish  liability  on  the  part  of  the  r^road  company. 

[See  note  on  this  queiUon  beginning  on  pagelfflGJ] 


Report  by  the  Superior  Court  for  Norfolk  County  (Raymond^  J.) 
for  determination  by  the  Supreme  Judicial  Court  of  an  action  brought 
to  recover  compensation  for  injuries  received  by  plaintiff  while  a  pas- 
senger on  one  of  defendant's  trains  through  its  alleged  negligence,  which 
resulted  in  a  judgment  in  its  favor.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Harvey  H.  Pratt  and  John  S.    ing  in.   I  had  a  stinging,  burning 


Bichardson  for  plaintiff. 

Hr.  Joseph  Wentworth  for  defend- 
ant. 

Per  Curiam: 

This  is  an  action  of  tort  to  re- 
cover compensation  for  injuries  re- 
ceived by  the  plaintiff  through  the 
sieged  negligence  of  the  defendant 
while  he  was  a  passenger  upon  one 
of  its  trains.  The  evidence  in  its  as- 
pect most  favorable  to  the  plaintiff 
tended  to  show  that  a  little  after  4 
o'clock  on  a  warm,  pleasant  Septem- 
ber afternoon  he  boarded  a  train  at 
Taunton  for  Boston,  and  took  a  seat 
next  to  an  open  window  in  the  smok- 
ing car»  the  doors  and  windows  of 
which  were  open.  He  testified:  "I 
received  an  injury  to  my  eye,  I  felt 
something  hit  my  eye.  After  the 
train  began  to  move  there  was  a  lot 
of  smoke  and  cinders  and  fire  blow- 


sensation  in  my  eye.' 

This  occurred  five  or  ten  minutes 
after  the  train  started.  Another 
witness  testified  that  smoke  and 
quite  a  few  cinders  from  the  loco- 
motive were  coming  in  at  the  front 
door  of  the  car,  and  that  "cinders 
were  blowing  around  in  the  air." 
Later  "a  speck — some  foreign  sub- 
stance"— was  removed  from  the 
plaintiff's  eye,  and  he  suffered  seri-' 
ous  injury. 

This  evidence  discloses  no  negli- 
gence on  the  part  of  the  defendant. 
It  is  common  knowledge  that  under 
present  conditions  coal-burning  lo- 
comotives cannot  draw  a  train  with- 
out emitting  cinders  and  smoke. 
There  is  nothing  to  show  by  whom 
the  windows  and  doors  of  the  car 
were  opened.  Faulkner  v.  Boston  & 
M.  R.  Co.  187  Mass.  254,  72  N.  £. 
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976,  17  Am.  Neg.  Rep.  553 ;  Hunt  v. 
Boston  Elev.  R.  Co.  201  Mass.  182, 
87  N.  E.  489.  It  is  not  negligence 
on  the  part  of  the  defendant  not  to 

keep  windows  and 
ftebnttT  to  doors  of  passenger 
injwrr  to  wm-  ctLTs  closcd  in  Warm 
ci-der.  weather,  in  order  to 

exclude  cinders. 
The  doctrine  of  res  ipsa  loquitur  has 
no  application  to  the  facts  here  dis- 
closed. Wadsworth  v.  Boston  Elev. 


R.  Co.  182  Mass.  572,  66  N.  E.  421, 
13  Am.  Neg.  Rep.  529;  Kel&ey  v. 
New  York,  N.  H.  &  H.  R.  Co.  181 
Mass.  64,  63  N.  E.  8,  11  Am.  Neg. 
Rep.  693;  Searles  v.  Manhattan  B. 
Co.  101  N.  Y.  661,  5  N.  E.  66;  Wied- 
mer  v.  New  York  Elev.  B.  Co.  114 
N.  Y.  462,  21  N.  E.  1041 ;  Carney  v. 
Boston  Elev.  R.  Co.  212  Mass.  179, 
42  L.R.A.(N.S.)  90,  98  N.  E.  605, 
Ann.  Cas.  1913C,  302.  . 
Judgment  for  the  defendant. 


ANNOTATION. 


UabiHty  of  cafrier  for  kgwy  to  pMMiigar  hy  iparin  or  cfiaden. 


The  comparatively  few  cases  on  this 
subject  are  not  entirely  in  harmony, 
and  vary  as  to  the  circumstances. 

Spark  from  locomvtiTe  of  pauttacer 

train. 

It  has  been  held  in  Texas  thatsa  case 

.  is  raised  for  the  jury  by  evidence  that 
a  spark  or  cinder  from  the  engine  of 
a  passenger  train  entered  the  car  and 
injured  a  passenger.   Texas  Midland 

■  R.  Co.  V.  Jumper  (1901)  24  Tex.  Civ. 
App.  671,  60  S.  W.  797;  St.  Louis  S. 
W.  R.  Co.  V.  Parka  (1903)  97  Tex.  131, 
76  S.  W.  740,  second  appeal  in  (1905) 
40  Tex.  Civ.  App,  480,  90  S.  W.  343; 
Missouri,  K.  &  T.  R.  Co.  v.  Flood 
(1904)  36  Tex.  Civ.  App.  197,  79  S.  W. 
1106.  The  same  was  held  under  the 
Arkansas  statute  in  Batte  v.  St.  Louis 
S.  W.  R.  Co.  (1917)  181  Ark.  668,  1*9 
S.  W.  907. 

Thus,  in  Texas  Midland  R.  Co.  v. 
Jumper  (Tex.)  supra.  It  was  held,  in 
eftect,  that  the  fact  that  a  passenger 
was  struck  in  the  eye  by  a  spark  or 
cinder  escaping  from  the  engine  made 

^  a  prima  facie  case  of  negligence  and 
liability  on  the  part  of  the  company, 
but  the  case  was  reversed  for  error 
in  the  charge. 

So,  in  St.  Louis  S.  W.  R.  Co.  v.  Parks 
(1903)  97  Tex.  131,  76  S.  W.  740,  su- 
pra, it  was  assumed  that  the  doctrine 
of  res  ipsa  loquitur  applied;  in  other 
words,  that  a  prima  facie  case  of  neg- 
ligence was  made  by  evidence  that  a 

'  passenger,  while  standing  in  the  front 
of  the  car  where  he  had  gone  to  get 
a  drink  of  water,  was  struck  in  the 


eye  by  a  shower  of  sparks  and  cinders, 
varying  in  size  from  a  pea  to  bird- 
shot,  which  rushed  in  at  the  door  at 
it  was  suddenly  opened;  but  the  judg- 
ment in  faVor  of  the  plaintiff  was  re- 
versed because  of  the  failure  of  the 
court  to  observe  the  technical  distinc- 
tion bbtween  the  effect  of  such  evi- 
dence to  create  a  prima  facie  case  of 
negligence,  or  a  presumption  of  negli- 
gence, and  its  effect  to  cast  upon  the 
defendant  the  burden  of  negativins 
negligence  on  its  part;  the  Texas 
courts  not  being  allowed  to  charge 
upon  the  weight  of  the  evidence. 
Upon  a  second  appeal  (1905)  40  Tex. 
Civ.  App.  480,  90  S.  W.  343,  it 
■was  held  that  evidence  that  sparks 
and  cinders,  from  the  size  of  a  pin- 
head  to  that  of  a  pea,  escaped  from 
the  engine  and  injured  the  eyes  of  a 
passenger  who  had  gone  to  the  front 
of  the  car  to  get  a  drink  of  water, 
when  the  door  was  opened  and  the 
sparks  and  cinders  entered,  makes  a 
prima  facie  case  of  negligence  on  the 
part  of  the  carrier,  either  in  an  insuf- 
ficient spark  arrester  or  in  its  han- 
dling. 

It  will  be  seen,  on  the  other  hand, 
that  it  is  held  in  the  reported  case 
(SHINE  V.  New  York.  N.  H.  &  H.  R. 
Co.  ante.  1075)  that  the  doctrine  of 
res  ipsa  loquitur  has  no  application 
to  the  case  of  a  passenger  who  takes 
his  seat  on  a  warm  day  by  an  open 
window  in  the  smoking  car,  and  is  in- 
jured by  a  foreign  substahce  entering 
his  eye,  and  that  such  a  case  discloses 
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so  negligance  on  the  part  of  the  com- 
pany. 

—  SVark  anrasten  and  wlm4oir  Mre«ns.  , 

It  is  proper  to  refuse  to  charge,  in 
regard  to  &  passenger  injured  by  a 
sparic,  that  the  company  is  only  re- 
-quired  to  use  ordinary  care  in  pro- 
viding a  safe  spark  arrester,  instead 
of  the  highest  care  compatible  with 
the  reasonable  prosecution  of  its  busi- 
ness. St.  Louis  S.  W.  R.  Co.  v.  Parks 
(1903)  97  Tex.  131,  76  S.  W.  740. 

An  instruction  was  held  correct  in 
St.  Louis  S.  W.  R.  Co.  v.  Parks  (1905) 
40  Tex.  Civ.  App.  480,  90  S.  W.  343, 
supra,  which  informed  the  jury  that 
they  should  find  for  the  passenger  if 
they  believed  from  the  evidence  that 
his  injuries  were  proximately  caused 
by  the  failure  of  the  defendant  to 
equip  the  engine  with  proper  and  suit- 
able appliances  for  the  prevention  of 
the  escape  of  cinders  or  sparks,  or 
by  its  negligent  failure  to  have  such 
appliances  in  reasonably  good  repair 
and  condition,  or  by  the  negligent 
operation  of  the  engine  at  the  place 
where  the  passenger  was  injured. 

In  Batte  v.  St.  Louis  S.  W.  R.  Co. 
(1917)  131  Ark.  568,  199  S.  W.  907, 
Bupra.  where  the  plaintiff,  in  Septem- 
ber, took  his  seat  next  to  a  closed  win- 
dow of  the  smoking  car,  the  window 
in  front  being  open  and  unscreened, 
and  received  an  injury  to  his  eye  ap- 
parently from  a  cinder,  there  was  s 
statute  providing  that  all  railroads 
operating  in  Arkansas  shall  be  respon- 
sible for  all  damages  caused  by  the 
running  of  trains,  and  it  was  held 
that,  while  the  railroad  company  was 
not  required  to  keep  its  windows 
screened,  the  undisputed  evidence 
made  a  prima  facie  case  against  the 
defendant,  to  overcome  which  it  was 
necessary  to  show  not  only  that  the 
engine  of  the  train  was  supplied  with 
the  best-known  appliances  to  prevent 
the  escape  of  cinders,  but  also  that 
the  appliances  had  been  duly  inspected 
and  were  in  good  repair  at  the  time 
the  plaintiff  received  his  injuries,  and 
that  the  engine  was  being  properly 
and  skilfully  managed  and  operated 
at  the  time.  The  court  said:  "It  is 
true  the  evidence  shows  that  cinders 


of  the  size  of  the  one  in  question  could 
come  through  screens  of  the  most  ap- 
proved pattern  in  use;  but  it  is  equal- 
ly true  that  many  more  such  cinders 
would  escape  if  the  net  or  screen  was 
torn,  or  if  the  engine  was  not  operated 
in  a  skilful  manner." . 

In  Missouri,  K.  &  T.  R.  Co.  v.  Flood 
(1304)  35  Tex.  Civ.  App.  197,  79  S.  W. 
1106,  supra,  a  judgment  in  favor  of  a 
passenger  who  was  struck  in  the  eye 
and  injured  by  a  cinder  escaping  from 
the  locomotive  while  he  was  sitting  at 
an  open  smoking-car  window  was  af- 
firmed, the  court  specifically  holding 
that  an  instruction  exonerating  the  de- 
fendant if  its  engine  was  equipped 
with  the  best-approved  apparatus  and 
appliances  then  in  use  for  the  preven- 
tion.of  the  escape  of  sparks  or  cinders, 
and  ^'proper  care"  was  exercised  to 
keep  them  in  reasonably  good  repair 
and  condition,  was  not  subject  to  criti- 
cism because  of  the  use  of  the  phrase 
"proper  care,"  or  its  failure  to  define 
that  phrase;  and,  further,  that,  if  it 
could  be  said  in  any  case  that  a  pas- 
senger could  be  guilty  of  contributory 
negligence  in  riding  in  a  coach  pro- 
vided by  the  carrier  for  the  carriage 
of  passengers,  the  issue  was  fully  sub- 
mitted by  the  charge  that  the  jury 
should  find  for  the  defendant  "if  [they 
believed  that  the  plaintiff],  in  riding 
in  the  position  and  under  the  circum- 
stances which  you  find  and  believe 
from  the  evidence  he  was  riding, 
.  ,  .  was  guilty  of  negligence,  and 
such  negligence,  if  any,  proximately 
contributed  to  cause  plaintiff's  in- 
jury." 

But  it  is  error  to  charge  that  the  de- 
fendant, to  rebut  the  prima  facie  case, 
must  show  that  its  engine  was 
equipped  with  the  best  appliances  ob- 
tainable, without  any  qualification  as 
to  whether  such  appliances  were  in 
use,  or  had  been  approved  by  railroads 
generally.  Texas  Midland  R.  Co.  v. 
Jumper  (1901)  24  Tex.  Civ.  App.  671, 
60  S.  W.  797. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Orton 
(1903)  67  Kan.  848,  73  Pac.  63,  14 
Am.  Neg.  Rep.  548,  a  verdict  in  favor 
of  a  passenger  who  was  struck  in  the 
eye  and  severely  injured  by  a  cinder 
while  standing  in  the  door  of  a  car 
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was  reversed  because  negligence  on 
the  part  of  the  defendant  was  nega- 
tived by  the  special  verdict,  which 
found  that  the  engine  was  in  good  re- 
pair and  was  supplied  witii  the  beat- 
known  appliances  to  prevent  the  es- 
cape of  cinders*  that  the  engineer  in 
charge  and  the  fireman  were  both  com- 
petent and  skilful,  and  that  the  engine 
was  being  properly  and  skilfully  oper- 
ated and  managed  at  the  time  of  the 
injury;  there  being  no  such  proof  as 
warranted  a  finding  of  culpable  negli- 
.  gence  with  respect  to  the  open  door. 
It  is  not  negligence  on  the  part  of 
the  carrier  to  omit  to  supply  screens 
to  passengers'  windows.  Batte  v.  St. 
Louis  S.  W.  R.  Co.  (1917)  131  Ark. 
568,  199  S.  W.  907;  Shine  v.  New 
York,  N.  H.  &  H.  R.  Co,  (reported 
herewith)  ante,  1075.  See  also  Ma- 
lone  V.  St.  Louis-San  Francisco  R. 
Co.  (1919)  202  Ho.  App.  489,  213  S. 
W.  864  (infra,  "Sparks  at  stations)." 

(Reference  may  here  be  made  to 
O'Donnell  v.  Louisville  &  N.  R.  Co. 
(1897)  19  Ky.  L.  Rep.  1005,  42  S.  W. 
846,  where  a  passenger  sitting  in  a 
smoking  car  by  the  open  window  suf- 
fered an  injury  to  his  eye  from  a  cin- 
der, and  the  only  negligence  alleged 
was  that  the  window  could  not  be 
pulled  down  because  of  a  defect  in  the 
catches  thereto,  and  there  were  in  the 
car  other  vacant  seats,  by  windows 
which  were  or  might  have  been  closed, 
and  it  was  held  that  the  plaintiff  could 
not  recover.) 

— lwf»lMm»n  iiMohvjimg  rolaa. 

In  Ladshaw  v.  Southern  R.  Co. 
(1912)  90  S.  C.  462,  73  S.  E,  879,  the 
plaintiff  recovered  for  injuries  suf- 
fered while  a  passenger,  sitting  about 
three  seats  from  the  front  vestibule 
door  of  the  car,  when  a  cinder  came 
through  the  open  door  and  struck  hei* 
right  eye,  the  door  having  been 
opened  by  a  brakeman  before  stopping, 
against  a  rule  of  the  company. 

—  la  tuuwL 

A  carrier  is  liable  for  injury  to  the 
eye  of  a  passenger  due  to  a  cinder  en- 
tering the  car,  where  a  brakeman,  con- 
trary to  rules,  left  the  door  of  the  car 
open  when  the  train  was  passing 
Uiroui^  a  tunnel.  Louisville  &  N.  R. 


Co.  V.  Roberts  (1920)  187  Ky.  192,  9 
A.L.R.  94,  218  S.  W.  713. 

In  an  action  for  injury  to  an  iifant 
passenger  by  being  strurk  in  the  eye 
by  a  cinder  which,  entered  through  an 
open  window  when  the  train  was  pas^ 
ing  through  a  tunnel,  there  being  evi- 
dence that  the  passenger  had  request- 
ed the  conductor,  before  reaching  the 
tunnel,  to  close  the  window,  which  she 
was  unable  to  do,  anU  that  he  had 
failed  to  do  so,  the  court,  in  Lexington 
&  E.  R.  Co.  V.  Robinson  (1919)  186- 
Ky.  739,  216  S.  W.  86,  sUted  that  the 
plaintiff's  evidence,  while  unsatisfac- 
tory, was  sufficient  to  take  the  case  to 
the  jury;  yet  that  the  verdict,  which 
was  for  the  plaintiff,  was  not  only 
against  the  weight  of  the  evidence, 
but  the  amount  Awarded  as  damages 
was  so  excessive  that  for  both  reasons 
a  reversal  must  be  ordered. 

For  the  general  duty  of  a  carrier  to 
passengers  while  train  is  going 
through  a  tunnel,  see  the  annotation  to 
Louisville  &  N.  R.  Co.  v.  Roberts,  9 
A.L.R.  96. 
8p«rlu  At  stattoHa. 

Passengers  at  stations  have  recov- 
ered damages  for  injuries  to  the  eyes 
from  sparlcs  or  cinders  while  waiting 
in  a  car,  while  on  a  platform,  and 
while  leaving  the  premises. 

In  Malone  v.  St.  Louis-San  Fran- 
cisco R.  Co,  (1919)  202  Mo.  App.  489, 
218  S.  W.  864,  the  plaintiff  recovered 
for  injuries  received  while  a  passenger 
on  one  of  defendant's  trains,  by  being 
struck  in  the  eye  by  a  piece  of  coal  or 
cinder  more  than  an  inch  in  length 
and  breadth.  He  was  sitting  by  an 
open  window  in  a  train  on  a  sidetrack, 
when  another  train  or  engine  passed 
suddenly,  and  he  turned  to  look  out  of 
the  window,  and  was  struck  by  the 
coal  or  cinder  coming  through  the  win- 
dow. The  court,  after  holding  that  it 
was  not  negligence  to  fail  to  screen 
windows,  said:  "We  must  hold  that 
there  was  sufficient  evidence  in  thia 
case  to  warrant  a  finding  that  plain- 
tiff, a  passenger,  was  injured  by  a  coal 
cinder  coming  from  the  defendant's 
engine;  that  this  cast  on  the  defend- 
ant the  burden  of  disproving  negli- 
gence, both  as  to  the  eqnipmtot  and 
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appliances,  and  in  the  management 
and  operation  of  such'  ensriiie  by  its 
asrents  and  servants.  .  . '  .  The  mere 
fact  that  a  passenger  is  injured  does 
not  raise  the  presumption  of  negli- 
gence; but  .  .  .  when  a  passenger 
is  injured,  and  the  injury  is  shown  to 
be  connected  with  the  appliances  of 
transportation,  then  the  proof  is  suf- 
ficient to  raise  the  presumption  of  neg- 
ligence, and  thia  must  be  rebutted  by 
the  carrier  in  order  to  escape  lia- 
bility." 

In  Philadelphia  &  R.  R.  Co.  v.  Young 
(1898)  33  C.  C.  A.  251,  62  U.  S.  App. 
429,  90  Fed.  709,  5  Am.  Neg.  Rep.  541, 
it  was  held  that  a  question  for  the 
jury  as  to  a  railroad  company's  negli- 
gence was  made  by  evidence  that  the 
plaintiff,  even  if  not  constructively  in 
the  defendant's  care  as  a  passenger, 
was  lawfully  on  its  platform  awaiting 
a  train,  when  he  was  struck  in  the  eye 
b|r  a  cinder  from  the  locomotive  of  a 
passing  train,  which,  he  testified, 
"must  have  been  a  pretty  good-sized 
cne,"  because,  when  he  "wiped  the  eye, 
the  handkerchief  was  full  of  pieces  of 
cinders,"  and  there  were  "small  pieces 
of  coal  and  blood  on  it;"  it  further 
appearing  that,  though  the  accident 
occurred  in  the  daytime,  the  sparks 
were  plainly  visible  and  fell  in  great 
numbers  from  underneath  the  locomo- 
tive, which  was  being  fired  at  the  time, 
the  evidence  also  warranting  the  be- 
lief that  a  properly  constructed  and 
carefully  managed  ash  pan  would  have 
prevented  such  an  emission  of  sparks, 
and  indeed,  any  considerable  fall  of 
sparks,  and  that  it  was  not  customary 
to  fire  engines  when  passing  stations. 

In  Missouri,  K,  &  T.  R.  Co.  v. 
Mitchell  (1904)  34  Tex.  Civ.  App.  394, 
79  S,  W.  94,  it  was  apparently  a**- 
sumed  that  the  fact  that  a  passenger 
waiting  on  the  platform  was  struck  in 
the  eye  by  a  spark  or  cinder  from  a 
passing  locomo;Uve  made  a  prima  facie 
case  of  negligence  and  liability, 
though  the  judgment  in  favor  of  the 
plaintiff  was  reversed  because  the 
charge  imposed  an  absolute  duty  upon 
the  part  of  the  company  to  equip  its 
locomotives  with  spark  arresters 
which  are  considerad  among  the  best 


by  railroad  men,  and  keep  the  same  in 
good  order,  instead  of  requiring  it  to 
exercise  a  very  high  degree  of  care  in 
that  respect.  Upon  a  subsequent  ap- 
peal of  this  case  (1905)  —  Tex.  Civ. 
App.  — ,  87  S.  W.  841,  a  judgment  for 
plaintiff  was  upheld  on  the  ground 
that,  though  the  evidence  may  have 
been  insufficient  to  show  negligence 
on  the  part  of  defendant  in  the  equip- 
ment of  the  engine  from  which  the 
spark  was  emitted,  it  was  reasonably 
sufficient  to  show  that  the  engine  was 
negligently  handled,  and  that  such 
negligence  was  the  proximate  cause 
of  the  escape  of  the  cinder  which  was 
thrown- into  and  put  out  the  plaintiff's 
eye.  This,  in  view  of  the  high  degree 
of  care  due  by  a  carrier  to  a  passenger, 
there  being  testimony  by  one  of  de- 
fendant's witnesses  that  "when  a  light 
engine  is  operated  properly  and  care- 
fully in  front  of  a  passenger  depot,  no 
cinders  at  all  will  escape." 

In  Atherton  v.  London  &  N.  W.  R. 
Co.  (1905)  21  Times  L.  R.  (Eng.)  671, 
93  L.  T.  N.  S.  464,  the  plaintiff  re- 
covered for  injuries  from  a  spark 
which  entered  his  ^e  from  the  loco- 
motive of  the  train  from  which  he  had 
alighted  and  while  he  was  on  a  path 
leading  from  the  platform,  which  path 
ran  along  the  rails  aboiit  150  feet  on 
the  company's  premises  till  it  reached 
the  public  road,  and  was  one  of  two 
regular  exits  from  the  platform.  The 
path  was  not  screened  from  the  line, 
and  a  petition  had  previously  been 
presented  to  the  company,  pointing 
out  the  danger  from  sparks,  and  ask- 
ing that  it  should  be  protected  by  a 
covering,  but  the  company  refused. 
There  was  evidence  that  engines  in 
starting  from  the  station  were  liable 
to  emit  sparks,  but  there  was  no  evi- 
dence of  negligence  on  the  part  of  the 
company  in  the  construction  or  \vork- 
ing  of  the  engine.  The  appellate  court 
in  affirming  the  judgment  said:  "It 
must  be  a  question  for  the  court  to 
say  whether,  in  the  particular  circum- 
stances, the  suggested  precaution 
might  have  been  a  reasonable  one  to 
adopt.  If  it  might,  then  it  was  for  the 
jury  to  say  whether  the  railway  com- 
pany ought  to  have  adopted  it." 

B.  B.  B. 
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JACOB  L.  GORDER,  Respt, 

V. 

LIIfCOLN  NATIONAL  LIFE  INSURANCE  COMPANY,  Appt 

Sorih  Jtfttkota  Supreme  Court— Vecemiber  0,  i09O. 
(_  N.  D.  — ,  180  N.  W,  514.) 

Insurance  —  war  clause  —  <q>enitloii. 

1.  Under  the  war  clause  in  an  insurance  policy,  the  insured  was  required 
to  obtain  permission  from  the  company  to  engage  in  military  or  naval 
service  in  time  of  war  and  to  pay  an  extra  premium.  In  the  event  of 
his  failure  to  do  so,  it  was  stipulated  that  in  case  of  the  de^tth  of  the 
insured  in  consequence  of  such  service,  the  liability  of  the  company  should 
not  be  greater  than  the  legal  reserve  on  the  policy.  Without  obtaining  the 
permit,  the  insured  entered  the  military  service,  and  died  of  pneumonia 
about  seven  days  after  debarkation  at  Liverpool,  England.  It  is  held, 
the  clause  above  referred  to  does  not  limit  the  liability  of  the  company 
except  where  death  occurs  in  consequence  of  military  or  naval  service. 

[See  note  on  this  question  beginning  on  page  1103.] 


Evidence  —  burden  of  proof  limi- 
tation of  insurance. 

2.  Where  an  insurance  company  re- 
lies upon  a  provision  in  the  policy 
limiting  its  liability  to  less  than  the 
amount  of  the  insurance,  it  has  the 
burden  of  establishing  the  facts  upon 
which  the  limited  liability  depends. 
Trial  —  fact  —  death  in  consequence 

of  military  service. 

3.  Whether  oi  not  the  death  of  the 
insured  in  a  particular  case  was  in 
consequence  of  the  military  service 
within  the  above  war  clause  is  a  ques- 
tion of  fact  to  be  determined  upon  all 
of  the  evidence  of  the  circumstances 
surrounding  the  insured  at  the  time 
of  hia  death. 

Evidence  —  statistics  —  cause  of 
death. 

4.  Wliere  a  death  is  occasioned  by  a 


disease  which  was  epidemic  at  the  time 
among  both  the  civilian  and  the  mili- 
tary population,  the  court  cannot  find 
from  statistics  alone,  which  apparent- 
ly show  greater  mortality  in  the  Anny 
as  a  whole  than  among  the  civil  popa- 
lation,  that  the  insured  died  in  conse- 
quence of  military  service. 

—  BufficiMicy  —  failare  to  pmve  c«a- 

ditions. 

5.  The  burden  resting  upon  the  de- 
fendant to  establish  that  death  result' 
ed  from  military  service  is  not  sus- 
tained, where  no  evidence  is  intro- 
duced showing  sanitary  conditions  in 
the  various  camps  in  which  the  in- 
sured was  stationed,  and  upon  the 
Army  transport  upon  which  he  sailed, 
nor  in  the  military  unit  to  which  be 
was  attached. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Bot- 
tineau County  (Burr,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recoyer  the  amount  alleged  to  be  due  on  a  life  insurance  policy.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Pierce,  Tenneaon,  &  Cupler,    274^^4  A.L.R.  845, 172  N.  W.  152;  Coxe 


for  appellant: 

The  death  of  Arthur  Norman  Gorder 
was  in  consequence  of  military  serv- 
ice, and  therefore  the  legal  reserve  on 
the  policy  is  the  full  measure  of  d&^ 
fendant's  liability. 

Myli  V.  American  L.  Ins.  Co.  —  N. 
D.  — ,  post,  1097,  176  N.  W.  631 ;  Kelly 
V.  Fidelity  Mut.  L.  Ins.  Co.  169  Wis. 


V.  Employers'  Liability  Assur.  Corp. 
[1916]  2  K.  B.  629,  85  L.  J.  K.  B.  N.  S. 
1557,  114  L.  T.  N.  S.  1180,  SS  Times 
L.  R.  664;  Mattox  v.  New  England 
Mut  L.  Ins.  Co.  —  6a.  App.  — ,  103  S. 
E.  180;  Ruddock  v.  Detroit  L.  Ins.  Co. 
—  Mich.  — ,  177  N.  W.  242. 
Mr.  W.  H.  Adams,  for  respondent: 
In  construing  a  policy  of  insurance 
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it  is  the  general  rule  that,  since  the    of  death  of  the  insured 
contract  is  drawn  by  the  insurer,  its 
provisions,  if  any  doubt  arises  as  to 
their 
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meaning',  will  be  construed 
strongly  against  the  insurer  and  in 
favor  of  the  insured. 

Welts  V.  Connecticut  Mut.  L.  Ins. 
Co.  48  N.  Y.  34,  8  Am.  Rep.  518;  Kelly 
V.  Fidelity  Mut,  L.  Ins.  Co.  169  Wis. 
274,  4  A.L.R.  845,  172  N.  W.  152;  Myli 
V.  American  L.  Ins.  Co.  —  N.  D.  — , 
post,  1097,  175  N.  W.  631. 

Birdzell,  J.,  delivered  the  opinion 
of  the  court: 

-This  is  an  action  to  recover  the 
face  amount  of  a  life  insurance 
policy.  By  the  stipulation  it  was 
tried  before  the  district  court  of 
Bottineau  county  without  a  jury,, 
and  a  judgment  was  rendered  for 
the  full  amount  of  the  policy,  inter- 
est, and  costs>  amounting  in  all  to 
$2,179.67.  The  policy  was  issued 
on  March  31,  1917,  to  Arthur  Nor- 
man Gorder,  age  twenty-two  years. 
The  beneficiary  was  Jacob  L.  Gor- 
der, his  father,  the  plaintiff  in  this 
action.  On  June  14,  1918,  the  in- 
sured entered  the  military  service 
of  the  United  States  under  the  Se- 
lective Service  Law.  He  was  sta- 
tioned in  various  training  camps  and 
cantonments  prior  to  his  embarka- 
tion for  overseas  duty.  At  the  time 
of  embarkation  he  was  a  member  of 
Battel^  F,  125th  Field  Artillery, 
and  sailed  with  this  unit  on  Septem- 
ber 24, 1918,  on  the  Army  transport 
Saxon.  He  is  reported  to  have  been 
transferred  on  October  7,  1918,  to 
the  base  hospital  at  the  port  of  de- 
barkation, ■  Liverpool,  England, 
where  he  died  on  October  14,  1918, 
of  pneumonia. 

The  defense  relied  upon  by  the  ap- 
pellant arises  under  the  provision  of 
the  policy  which  was  stated  under 
the  heading  "Conditions  as  to  Resi- 
dence, Travel  and  Occupation."  The 
provision  reads  as  follows:  'This 
policy  is  free  from  restrictions  as  to 
residence,  travel,  and  occupation 
after  one  year  from  date  of  issue, 
except  military  or  naval  service  in 
time  of  war,  for  which  permission 
must  be  obtained  from  the  company 
and  an  extra  premium,  at  the  estab- 
lished rate,  shall  be  paid.  In  case 


m  conse- 
quence of  such  service  and  without 
the  company's  permit,  the  liability 
of  the  company  hereunder  shall  be 
for  an  amount  not  greater  than  the 
legal  reserve  on  this  policy." 

The  insured  had  paid  the  annual 
premium  stipulated  in  the  policy,  of 
$48.76,  but  he  had  not  paid  the  extra 
premium  which  would  cover  the  risk 
of  military  service  fixed  by  the  ac- 
tuaries at  $100  per  thousand,  or 
$200  per  annum  on  this  policy.  Nor 
had  he  obtained  permission  from  the 
company,  as  required  by  the  clause 
above  quoted.  The  trial  court  found 
that  the  death  of  the  insured  was 
not  in  consequence  of  his  military 
service. 

It  is  contended  that  the  insured 
had  subjected  himself  to  greater 
hazard  by  becoming  a  member  of 
the  military  forces  and  by  sub- 
mitting to  conditions  of  life  prevail- 
ing in  military  camps  and  upon 
transports,  thereby  being  subjected 
to  contagious  diseases  prevalent  in 
armies.  It  is  stated  that  such  dis- 
eases as  typhoid,  measles,  and  influ- 
enza are  more  prevalent  in  the 
Army  than  in  civil  life,  and  that 
even  during  times  of  warfare  a 
greater  number  of  soldiers  have  died 
from  contagious  diseases  than  were 
killed  in  actual  combat  The  appel- 
lant argues  from  this  that  a  death 
from  one  of  these  diseases  while  in 
military  service  is  necessarily  a 
death  resulting  from  the  service 
just  as  much  as  though  it  had  re- 
sulted from  a  wound  from  an  enemy 
bullet.  Reading  the  clause  in  ques- 
tion in  the  light  of  such  facts,  it  is 
contended  that  it  is  not  ambiguous, 
and  that  its  purpose  is  to  stipulate 
against  all  increase  of  risk  due  to 
military  service. 

We  cannot  adopt  this  construction 
of  the  provision  for  the  reason  that 
it  is  expressly  stated  therein  what 
the  effect  of  the  failure  to  obtain 
the  permit  and  pay  the  extra  premi- 
um shall  be.  The  provision  is  in  two 
parts :  one  part  provides  for  the  pay- 
ment of  an  added  premium  to  cover 
all  risk  incident  to  military  service, 
and  the  other  stipulates  for  a  limited 
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liability  where  the  insured*  without 
contracting  for  the  added  rislc,  dies 
"in  consequence  of  such  service.*' 
The  limitation  is  not  to  be  construed 
liberally  to  reduce  liability.  There 
is  a  vast  difference  between  a  death 
in  the  active  military  service  (Miller 
V.  Illinois  Bankers'  Life  Asso,  138 
Ark,  442, 7  A.L.R.  378, 212  S.  W.  310 ; 
Reid  V.  American  Nat.  Assur.  Co. 
—  Mo.  App.  — ,  218  S.  W.  957 ;  Rud- 
dock V.  Detroit  L.  Ins.  •Co.  209  Mich. 
638,  177  N.  W.  242),  and  a  death  in 
consequence  of  such  service  (Malone 
V.  State  L.  Ins.  Co.  202  Mo.  App.  499, 
213  S.  W.  877;  Kelly  v.  Fidelity  Mut. 
L.  Ins.  Co.  169  Wis.  274,  4  A.L.R. 
845,  172  N.  W.  152;  Benham  v, 
American  Cent.  L.  Ins.  Co.  140  Ark. 
612,  217  S.  W.  462;  Nutt  v.  Security 
L.  InB.  Co.  —  Ark.  — ,  218  S.  W. 
675).  A  further  reason  why  the 
limitation  should  only  operate  to  re- 
itmnrance.  duce  liability  in  the 
ciMie—  instances  where  the 
operation.  death   occurred  in 

consequence  of  military  service  is 
that  the  normal  premiums  continue 
to  be  payable.  These  premiums  are 
presumably  calculated  on  the  basis 
of  average  mortality  in  civil  life.  To 
give  to  this  war  clause  the  construc- 
tion for  which  the  appellant  con- 
tends would  be  to  discriminate  in 
this  respect  against  all  who  entered 
the  military  service.  It  is  well 
known  that  the  ravages  of  influenza- 
pneumonia  resulted  in  many  thou- 
sands of  deaths  among  those  in  civil 
life,  and  -to  hold  that  the  insurance 
is  not  applicable  where  a  soldier  dies 
from  the  same  cause  would  be  to 
exempt  for  a  hazard  that  would 
have  been  insured  against  had  the 
soldier  remained  in  civil  life.  With 
respect  to  soldiera,  therefore,  it 
would  place  the  insurance  company 
upon  a  better  footing  than  it  occu- 
pied with  respect  to  civilians  gener- 
ally. 

The  provision  differs  materially 
from  the  one  before  this  court  in 
the  case  of  Myli  v.  American  L.  Ins. 
Co.  —  N.  D.  —  post,  1097. 175  N.  W. 
631.  In  the  i>olicy  there  considered 
it  was  stipulated:  "If,  within  five 
years  from  date  hereof,  the  death  of 
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the  insured  shall  occur  while  en- 
gaged in  military  or  naval  service  in 
time  of  war  without  previously  hav- 
ing obtained  from  the  company  a 
permit  therefor,  the  company's  lia- 
bility shall  be  limited  to  the  cash 
premiums  paid  hereon  for  the  three 
years  from  date  of  issuance,  and 
thereafter  to  the  legal  reserve  on 
this  policy,"  etc 

Had  that  provision  stood  alone,  it 
would  have  been  extremely  doubt- 
ful whether  the  beneficiary  could 
have  recovered  insurance  where  the 
insured  had  been  inducted  into  the 
active  military  or  naval  service. 
Malone  v.  State  L.  Ins.  Co.;  Miller 
V.  Illinois  Bankers'  Life  Asso. ;  Reid 
v.  American  Nat.  Assur.  Co,;  Rud- 
dock V.  Detroit  L.  Ins.  Co.  and  Nutt 
V.  Security  L.  Ins.  Co. — aupra.  Lan- 
guage could  have  been  employed 
which  would  have  rendered  more 
clear  the  intention  to  make  the 
status  of  the  insured  alone  the  con- 
dition upon  which  the  limited  lia- 
bility would  attach.  But  the  other 
provisions  of  the  policy  so  clearly 
provided  for  double  indemnity  and 
disability  insurance,  except  for 
death  or  injuries  resulting  from 
military  or  naval  service,  that  it  was 
plain  status  alone  was  not  the  con- 
dition of  the  limited  liability.  Un- 
der the  facts  in  that  case  it  was  evi- 
dent that  death  did  not  result  from 
the  service;  also  that  the  insured 
did  not  die  surrounded  by  any  haz- 
ards not  common  to  civilians  in 
equal  degree.  So,  adopting  the  most 
favorable  construction  contended 
for  by  the  beneficiary  (making  the 
character  of  the  service  the  test), 
the  beneficiary  was  clearly  entitled 
to  recover.  He,  of  course,  would 
have  been  equally  entitled  to  recover 
had  he  contended  that  it  was  not 
shown  that  death  in  fact  resulted 
from  the  service. 

In  the  instant  case,  death  oc- 
curred while  the  insured  was  in  the 
active  military  service,  and  is  at- 
tributable to  a  cause  which  resulted 
in  many  deaths  both  in  civilian  and 
army  life.  It  has  been  held  that  a 
death  from  such  cause  cannot  be 
said  to  have  been  a  death  resulting 
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from  military  service.  The  supreme 
court  of  Arkansas,  in  the  case  of 
Benham  v.  American  Cent.  L.  Ins. 
Co.  140  Ark.  612,  at  page  463  of  217 
S.  W.,  said :  "In  the  case  at  bar  the 
insured  died  from  influenza,  and  the 
record  shows  that  this  disease  was 
prevalent  throughout  the  United 
States,  and  that  soldiers  and  civil- 
ians alike  contracted  it  and  died 
from  it.  The  death  of  the  insuivd, 
then,  was  in  no  sense  caused  by  per- 
forming any  military  service,  or  in 
consequence  of  being  engaged  in 
military  service." 

We  do  not  hold  that  a  death  from 
influenza  may  not,  under  certain  cir- 
cumstances, be  shown  to  have  been 
in  consequence  of  military  service 
within  a  war  clause  such  as  the  one 
in  question.  See  18  Mich.  L.  Rev. 
686.  We  are  satisfied,  however,  that 
the  company  has  not  shown  the 
death  in  the  instant  case  to  have 
been  in  consequence  of  such  service, 

It  is  elementaryt  that  the  burden 
of  establishing  the  facts  which  re- 
lieve an  insurance 
bardcA  of  proof  compauy  irom  iia- 

^"iS*™SVe.'  *>'li^  fo'^  **ce  of 
the  policy  rests  up- 
on the  defendant.  25  Cyc.  pp.  925- 
930;  Malone  v.  State  L.  Ins.  Co. 
supra.  It  is  frequently  held  under 
clauses  somewhat  analogous,  such 
as  those  limiting  liability  where  the 
death  of  the  insured  is  caused  by  the 
use  of  intoxicating  drink,  or  occurs 
in  consequence  of  the  violation  of 
the  criminal  law,  that  the  burden  is 
upon  the  company  to  establish  the 
fact  that  the  death  was  the  proxi- 
mate result  of  the  cause,  and  thus 
to  bring  the  case  within  the  limita- 
tion. Cluff  V.  Mutual  Ben.  L.  Ins. 
Go.  13  Allen,  308,  and  a  case  arising 
out  of  the  same  facts;  Bradley  v. 
Mutual  Ben.  L.  Ins.  Co.  45  N.  Y.  422, 
6  Am.  Rep.  115;  Mutual  L.  Ins.  Co. 
V.  Stibbe,  46  Md.  302 ;  Kerr  v.  Min- 
nesota Mut.  Ben.  Asso.  39  Minn.  174, 
12  Am.  St.  Rep.  631,  39  N.  W.  312. 
See  also  Fellers  v.  Modem  Wood- 
men, 182  Iowa,  99,  165  N.  W.  584. 

We  have  no  evidence  bearing  upon 
the  sanitary  condition  of  the  camps 
in  which  the  insured  had  been  sta- 


tioned prior  to  his  death,  nor  with 
respect  to  the  Army  transport  Sax- 
on, upon  which  he  sailed.  Sanitary 
conditions  varied  greatly  upon  dif- 
ferent transports.  See  The  Military 
Surgeon,  October,  1919,  p.  399,  If 
any  presumption  would  arise  re- 
garding the  sanitary  conditions  sur- 
rounding him  prior  to  embarkation, 
it  would  be  that  they  were  good;  for 
it  is  not  to  be  presumed  that  the 
War  Department  would  designate 
for  overseas  duty  units  that  were  in 
poor  physical  condition,  or  that  were 
likely  to  become  incapacitated  prior 
to  participation  at  the  front.  Nei- 
ther is  there  any  evidence  of  the  ex- 
tent of  the  prevalence  of  influenza 
or  pneumonia  in  the  unit  to  which 
the  insured  was  attached.   Dr.  Al- 
yen,  of  Fargo,  who  was  in  tJie  Medi- 
cal Corps  of  the  United  States  Army 
practically  throughout  the  war,  and 
who  had  considerable  experience  in 
1918  at  ports  of  embarkation,  de- 
barkation,  and    upon  transports, 
having  made  four  trips  upon  three 
different  transports, — none,  how- 
ever, upon  the  transport  Saxon, — 
testified  by  deposition.  He  testified 
that  the  ships  were  crowded;  that 
the  men  were  obliged  to  sleep  in 
quarters  with  little  or  no  ventila- 
tion; that  conditions  were  such  as  to 
increase  the  risks  of  transmission  of 
communicable  diseases  to  highest 
point.   In  stating  his  opinion  as  to 
the  cause  of  the  spread  of  the 
epidemic    of  influenza-pneumonia 
among  the  troops,  he  ascribed  it  to 
close  contact,  constant  movement  of 
the  troops,  age  of  the  individual, 
rapid   movement   of   the  troops, 
climatic  conditions,  and  the  short 
period  of  organization  after  reach- 
ing debarkation  camps.  In  addition 
to  this  testimony  the  appellant  re- 
lies upon  statistics  showing  a  much 
higher  mortality  rate  for  influenza- 
pneumonia  in  the  Army  than  is 
shown  by  statistics  covering  those  in 
civil  life.    Some  statistics  offered 
would  seem  to  show  that  there  were 
about  six  deaths  in  the  Army  from 
this  cause  to  one  in  civil  life  among 
a  similar  number  of  people,  and  that 
the  disease  was  much  more  preva- 
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lent  in  the.  Army  than  in  civil  life. 
These  statistics  are  admitted  to  be 
very  unreliable;  for,  as  is  remarked 
in  the  report  of  the  state  board  of 
health  for  the  biennial  period  end- 
ing June  30,  1920,  "case  reports 
were  most  inaccurate  and  thousands 
never  saw  a  physician/'  whereas,  in 
the  Army,  every  man  was  under 
constant  observation  for  pathologi- 
cal symptoms,  and  no  case  of  dis- 
ease would  be  likely  to  be  over- 
looked. Furthermore,  the  age  of 
susceptibility  to  the  particular  dis- 
ease in  question  is  greatest  and  the 
mortality  highest  among  those  of 
military  age,  and  of  these  it  has  been 
observed  tiiat  it  bore  heaviest  upon 
the  most  vigorous.  Therapeutics, 
Preventive  Medicine,  Fantus  and 
Evans,  vol.  VI.  1919,  323;  Annual 
Report  of  Public  Health  Service 
(United  States  Treasury)  for  1919, 
p.  179.  The  removal  of  so  large  a 
number  of  vigorous  persons  of  this 
age  from  civil  life  would  naturally 
have  a  tendency  both  to  lessen  the 
mortality  rate  for  civil  life  and  to 
accelerate  it  for  military  life.  There 
is  a  woeful  lack  of  accurate  informa- 
tion concerning  the  ravages  among 
the  civil  population  of  the  pandemic 
of  influenza-pneumonia.  The  United 
States  Public  Health  Service  has  es- 
timated the  number  of  deaths  at  350> 
000;  the  New  York  Life  Insurance 
Company  has  placed  the  number  at 
460,000,  or  about  30  per  cent  great- 
er; and  Major  Soper  of  the  Sanitary 
Corps  of  the  United  States  Army, 
who  has  given  special  consideration 
to  the  subject,  says  it  is  doubtful  if 
this  larger  estimate  is  great  enough. 
The  Annual  Report  of  the  Public 
Health  Service  (United  States 
Treasury)  for  1919  puts  the  num- 
ber at  over  500,000  (page  178). 

The  outstanding  fact  in  this  case 
is  that  the  hazard  to  the  lives  of 
both  the  military  and  civil  popula- 
tion was  increased  several  fold  by 
the  prevalence  of  the  pandemic  of  in- 
fluenza-pneumonia. Statistical  data 
thus  far  compiled 
show  wide  varia- 
tion of  mortality  in 
different  sections  of  the  country 


— atatlMtlcs— 
«iav««  of  d«ath. 


and  in  different  Army  camps.  Both 
soldiers  and  civilians  suffered  from 
a  common  disease,  whereas  the  high 
death  rates  due  to  diseases  in  the 
armies  assembled  in  former  wars 
were  occasioned  by  diseases  more 
peculiar  to  military  life.  Diseases 
such  as  typhoid,  b^ore  the  employ- 
ment of  modem  preventive  methods, 
would  rage  in  the  Army  because  of 
the  peculiar  facilities  for  acquiring 
it,  whereas  it  would  continue  to  af- 
fect only  the  average  number  in 
civil  life.  Now  it  is  more  rare  in 
the  Army  than  in  civil  life,  due  to 
dKcient  preventive  measures. 

However  the  policy  in  question 
might  be  construed  in  reference  ta 
diseases  that  are  more  peculiarly 
prevalent  in  Army  camps  than  in 
civil  life,  so  that  a  death  from  such  a 
disease  might  be  regarded  as  a 
death  in  consequence  of  such  serv> 
ice,  we  are  of  the  _„«^,«r,_ 
opinion  that  on  the  *«  »ro»e 

record  in  this  oase 
we  cannot  say  that  the  death  of  the 
insured  was  in  consequence  of  such 
service.    It  is  our  _ 
opinion,      further,  Jlmth  iVlomw 
that  under  the  Ian-  SK^/Lrxta.. 
guage  of  the  provi- 
sion in  question,  each  individual  case 
is  to  be  determined  upon  its  own 
facts.    For  the  foregoing  reasons,, 
the  judgmrat  ai^ealed  from  is  af- 
firmed. 

Nncssle,  Dist  J.,  and  Bronaon 
and  RobinBon,  JJ^  concur. 

Grace,  J.,  concurs  in  the  result 

Christianson,  Ch.  J.,  being  dis- 
qualified, did  not  participate.  Honor- 
able W.  L.  Nuessle,  Judge  of  the 
Fourth  Judicial  District,  sitting  in 
his  stead. 

XOTE. 

The  subject  of  the  validity,  con- 
struction, and  effect  of  provisions  in 
.  life  or  accident  policies,  in  relation  to 
military  service,  is  considered  in  the 
annotation  following  Hyu  v.  Amesx- 
CAN  L.  Ins.  Co.  post,  1103. 
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BOATWRIGHT 

V. 

AMERICAN  LIFE  INSURANCE  COMPANY,  Appt. 

lovja  Supreme  Court -~  December  16,  1020* 

(—  Iowa,  — .  180  N.  W.  321.) 

Insnranoe  —  exception  of  naval  service  —  period  at  training  camp. 

1.  One  duly  enlisted  in  the  United  States  Navy  is  not,  while  at  a  naval 
training  camp  in  this  country,  within  the  operation  of  an  exception  in  a 
life  insurance  policy  of  deaths  occurring  while  engaged  in  the  military  or 
naval  service  in  time  of  war,  and  therefore  the  insurer  is  liable  upon  the 
policy  in  case  he  dies  of  influenza  while  at  such  camp. 

[See  note  on  this  queetion  beginning  on  page  1103.] 

Appeal  —  question  open  —  judgment    Pleading  —  snfltetouy  of  pnyet  for 

relief. 

3.  Judgment  may  be  entered  against 
an  insurer  without  reformation  of  the 
policy,  in  a  suit  to  reform  the  policy 
and  for  judgment  thereon  when  re- 
formed, if  the  petition  also  prays  such 
further  and  complete  relief  as  to  the 
court  may  seem  just  and  equitable  in 
the  premises. 

[See  10  R.  G.  L.  422,  423.] 


favorable  to  appellant. 

2.  Appeal  by  defendant,  in  a  suit  to 
reform  an  insurance  policy  and  re- 
cover the  amount  due  thereon,  from 
a  judgment  denying  reformation  but 
requiring  payment  of  the  face  of  the 
policy^  does  not  bring  the  question  of 
reformation  before  the  appellate  court. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Polk 
County  (Wilson,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  reform  an 
insurance  policy  and  recover  the  amount  due  thereon.  Affirmed. 


StatemeAt  by  Stevens,  J. : 
Action  in  equity  to  reform  a 
policy  of  life  insurance  and  for  judg- 
ment thereon.  The  court  denied 
reformation,  but  entered  judgment 
against  the  defendant  for  the  face 
of  the  policy.    Defendant  appeals. 

Messrs.  £.  B.  Evans  and  Opal  Bol- 
ing  for  am)ellant. 

Mr.  F.  T.  Van  Liew  for  appellee. 

Stevens,  J.,  delivered  the  opinion 
of  the  court: 

The  policy  in  suit  was  issued  in 
April,  1918,  upon  the  life  of  Ernest 
E.  Boatwright,  who  shortly  there- 
after enlisted  in  the  Navy,  and  in 
September,  1918,  died  of  influenza, 
while  at  the  naval  training  station 
at  Great  Lakes,  Illinois.  The  policy 
contained  the  following  provision: 
"If  within  five  years  from  date  here- 
of the  death  of  the  insured  shall 
occur  while  engaged  in  the  military 
or  naval  service  in  time  of  war. 


without  previously  having  obtained 
from  the  company  a  permit  there- 
for, the  company's  liability  shall  be 
limited  to  the  cash  premiums  paid 
thereon  for  three  years  from  date  of 
issuance,  and  thereafter  to  the  legal 
reserve  of  the  policy." 

The  plaintiff,  who  is  the  grand- 
mother of  the  insured  and  the  bene- 
ficiary^named  in  the  policy,  after  the 
necessary  formal  allegations,  al- 
leged in  her  petition  that  the  appli- 
cation for  the  policy  in  suit  was  pre- 
pared and  delivered  to  the  company 
by  George  A.  Young,  one  of  its 
agents ;  that  at  the  time  of  signing 
same  insured  contemplated  enlisting 
in  the  Navy,  and  that  he  informed 
defendant's  agent  that  he  did  not 
desire  a  policy  at  all,  unless  it  would 
be  effective  in  the  event  of  his  death 
while  in  naval  training  in  the  United 
States,  and  that  he  was  informed  by 
said  agent  that  the  policy  applied 
for  would  be  valid  and  enforceable 
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so  long  as  he  remained  in  the  United 
States  and  until  he  boarded  a  ship 
for  the  seat  of  war.  She  further 
alleged  that  the  insured  would  not 
have  accepted  the  policy  and  paid 
the  premium  but  for  the  fact,  as 
plaintiff  alleges,  that  he  understood 
it  would  continue  in  force  so  long  as 
he  remained  in  the  United  States^ 
and  that  the  {ace  of  the  policy 
would,  in  case  of  his  death  before 
boarding  a  ship  for  the  seat  of  war, 
be  paid  to  the  beneficiary  named. 
Plaintiff  therefore  prayed  that  the 
policy  be  so  reformed  as  to  be  valid 
durinjg  the  time  he  was  at  the  naval 
training  station,  and  for  judgment 
thereon  as  reformed,  and  for  all  just 
i^nd  proper  equitable  relief.  The  de- 
fendant demurred  to  this  petition 
upon  the  grounds  that  it  appeared 
upon  the  face  thereof  that  the  in- 
sured came  to  his  death  while  en- 
gaged in  the  naval  service  of  the 
United  States  in  time  of  war,  and 
that,  under  and  by  virtue  of  the 
terms  and  provisions  of  the  policy 
quoted  above,  the  company  as- 
sumed no  risk  while  the  insured  was 
engaged  in  the  naval  service  in  time 
of  war,  except  its  obligation  to  re- 
turn the  premium  paid,  which  de- 
fendant later  tendered.  The  demur- 
rer was  overruled,  and  the  cause 
tried  upon  the  issues  thereafter 
joined.  The  court  below  denied  ref- 
ormation of  the  policy,  but  entered 
judgment  in  favor  of  the  plaintiff 
for  the  full  amount 
thereof.  The  de- 
i«dKm«>t  fendant  alone  ap- 

lppen»t.**  peals,  so  th^t  this 
issue  is  not  before 
us.  We  cannot  presume  that  de- 
fendant appealed  from  that  part  of 
the  decree  which  was  favorable  to 
it.  Hintrager  v.  Hennessy,  46  Iowa, 
600 ;  Devoe  v.  Hall,  60  Iowa,  749. 14 
N.  W.  124 ;  Frost  v.  Parker,  65  Iowa, 
178,.21  N.  W.  507 ;  Huff  v.  Olmstead, 
67  Iowa,  598,  25  N.  W.  784;  Smith 
V.  Knight,  88  Iowa,  267,  55  N.  W. 
189. 

The  principal  propositions  are 
urged  by  appellant  as  follows:  (a) 
That,  as  plaintiff  in  her  petftion 
asked  judgment  against  the  defend- 


ant only  upon  the  policy  when  re- 
formed, the  court  was  without  juris- 
diction to  enter  judgment  thereon 
without  reformation;  and  (b)  that 
the  death  of  the  insured  occurred 
while  he  was  engaged  in  the  naval 
service  of  the  United  States  in  tune 
of  war,  and  that,  as  he  entered  such 
service  without  previously  obtain- 
ing a  permit  from  the  defendant 
company  to  do  so,  the  company  was, 
by  the  terms  of  the  policy,  exempted 
from  liability.  It  is  true  that  the 
prayer  of  plaintiff's  petition  is  for 
judgment  for  the  amount  of  the 
policy  when  reformed;  but  there  is 
also  a  prayer  for  such  "further  and 
complete  relief  as  to  the  court  may 
seem^  just  and  equitable  in  the 
premises."  No  motion  was  made  to 
transfer  the  cause  to  the  law  side 
of  the  docket  for  trial.  There  was 
some  discussion  between  the  court 
and  counsel  just  before  the  cause 
was  submitted,  from  which  the  in- 
ference may  be  drawn  that  counsel 
for  appellant  understood  that,  if  the 
court  refused  to  reform  the  policy  as 
prayed,  plaintiff's  petition  would  be 
dismissed,  but  evidently,  upon  more 
thorough  consideration  of  the  ques- 
tions before  it,  the  court  reached  the 
conclusion  that  plaintiff  was  entitled 
to  judgment  upon  the  policy  for  the 
face  thereof  without  reformation 
tbereof.  and  acted  accordingly.  The 
court,  under  a  pray- 
er for  general  equi.  riSTfi'JE;  .f 
table  relief,  was  au-  vr^rer  ter 
thorized  to  cause 
judgment  to  be  entered  in  accord- 
ance with  the  law  and  evidence. 
Reiger  v.  Turley,  151  Iowa,  491, 131 
N.  W,  866;  Laverty  v.  Sexton,  41 
Iowa,  435;  Hoskins  v.  Rowe,  61 
Iowa,  180, 16  N.  W.  78 ;  Pond  v.  Wa- 
terloo Agri.  Works,  50  Iowa,  59$; 
Thomas  v.  Farley  Mfg.  Co,  76  Iowa, 
735,  39  N.  W.  874. 

If  plaintiff  was  entitled  to  recover 
upon  the  policy  unreformed,  then, 
so  far  as  the  defenses  pleaded  in  the 
answer  are  concerned,  the  court 
would,  if  the  cause  had  been  tried  to 
a  jury,  have  been  compelled  to  direct 
a  verdict  in  plaintiff's  favor,  and  de* 
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fendant  was  not,  therefore,  preju- 
diced by  the  entry  of  judgment. 

n.  By  stipulation  of  the  parties, 
it  was  agreed  upon  the  trial  that  the 
insured  died  on  or  about  September 
23;  1918,  at  the  Great  Lakes  Naval 
Training  Station,  Great  Lakes, 
Illinois,  of  influenza;  that  this  disi 
ease  was  prevalent  throughout  the 
United  States,  and  that  soIdie)*s, 
sailors,  and  civilians  were  attacked 
thereby  and  died  therefrom,  and 
that  said  disease  was  not  confined 
to  any  particular  locality  or  class  ot 
people;  that  at  the  time  of  his  death 
the  premiums  due  bad  been  paid; 
that  shortly  after  the  policy  was  de- 
livered, without  first  obtaining  per- 
mission from  them  to  do  so,  he  en- 
listed in  the  Navy,  and  that  at  the 
time  the  United  States  was  at  war 
'  with  certain  foreign  countries ;  that 
while  at  the  naval  training  camp  the 
insured  was  subject  to  the  same 
military  discipline,  and  occupied 
barracks  and  tents  the  same  as 
other  enlisted  or  drafted  men  in 
training  for  the  naval  service  at  said 
station. 

There  is  no  question  but  that, 
when  the  insured  voluntarily  en- 
listed and  took  the  prescribed  oath, 
he  entered  the  naval  service  of  the 
United  States  government,  and 
thereafter  became  subject  to  the  or- 
ders and  discipline  provided  for  that 
■  branch  of  the  government  service. 
Ruddock  V.  Detroit  L.  Ins.  Co.  209 
Mich.  638, 177  N.  W.  242;  Malone  v. 
State  L.  Ins.  Co.  202  Mo.  App.  499, 
213  S.  W.  877;  Reid  v.  American 
Nat.  Assur.  Co. Mo.  App.  — ,  218 
S,  W.  957. 

The  only  question  is:  Was  he,  at 
the  time  of  his  death,  within  the 
meaning  of  the  provisions  of  the 
policy  quoted  above,  "engaged  in 
military  or  naval  service  in  time  of 
war?"  If  so,  then  manifestly  the 
judgment  entered  in  the  court  below 
cannot  be  sustained.  An  examina- 
tion of  the  adjudicated  cases  reveals 
some  lack  of  harmony  in  the  conclu- 
sions reached.  However,  it  will  be 
observed  that  the  language  of  each 
contract  was  in  some  respects  unlike 
that  of  the  others. 
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The  supreme  court  of  Wisconsin, 
in  Kelly  v.  Fidelity  Mut.  L.  Ins.  Co. 
169  Wis.  274,  4  A.L.R.  845,  172  N. 
W.  152,  sustained  a  judgment  in 
favor  of  the  plaintiff  for  the  amount 
thereof  upon  a  policy  containing  the 
following  provision:  "Military  or 
Naval  Service  or  Work  in  Connec- 
tion with  Warfare. — ^If  the  insured 
shall,  within  two  years  from  date  of 
this  policy,  engage  in  any  military 
or  naval  service,  or  in  any  work  as  a 
civilian  in  any  capacity  whatsoever 
in  connection  with  actual  warfare, 
and  shall  die  within  two  years  of  the 
date  of  this  policy  as  a  result,  di- 
rectly or  indirectly,  of  engaging  in 
such  service  or  work,  the  liability  of 
the  company  under  this  policy  shall 
be  limited  to  the  return  of  the  pre- 
miums paid,  without  interest." 

In  that  case  it  appeared  that  the 
insured  entered  the  military  service 
in  1917,  was  transferred  to  France, 
and  while  in  the  discharge  of  his 
duties  in  the  Army,  which  was  the 
supervision  of  the  construction  and 
operation  of  sawmills,  he  was  ac- 
cidentally killed  by  being  thrown 
from  a  motorcycle  he  was  riding 
against  a  tree.  At  the  time  his 
death  occurred  he  was  more  than 
100  miles  from  the  zone  of  actual 
warfare,  or  from*  the  territory  occu- 
pied or  invaded  by  the  enemy.  The 
court  held  that  the  death  of  the  in- 
sured occurred  while  he  was  en- 
gaged in  the  military  service,  but 
not  "as  a  result  directly  or  indirect- 
ly of  engaging"  therein,  and  there- 
fore the  provision  of  the  policy  was 
not  broken. 

In  Myli  v.  American  L.  Ins.  Co. 
— N.  D.  — ,  post.  1097, 176  N.  W.  681, 
the  supreme  court  of  North  Dakota, 
construing  the  provisions  of  a  policy 
identical  with  the  provisions  of  the 
policy  in  suit,  sustained  a  recovery 
by  the  beneficiary.  The  insured 
died  of  influenza  while  in  a  naval 
training  station  at  Minneapolis. 
The  court  held  that,  as  the  insured 
was  not  subject  to  any  of  the  haz- 
ards of  war,  had  not  been  assigned 
to  special  service,  but  was  only  in 
training  therefor,  he  was  not,  with- 
in the  meaning  of  the  policy,  "en- 
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gaged  in  the  military  or  naval  serv- 
ice" of  the  United  States. 

The  language  of  the -policy  consid- 
ered by  the  supreme  4;ourt  of  Mich- 
igan in  Ruddock  v.  Detroit  L.  Ins. 
Co;  supra,  was  as  follows:  "This 
policy  and  the  application  therefor, 
a  full  and  true  copy  of  which  is  here- 
to attached,  shall  constitute  the  en- 
tire contract  between  the  parties 
hereto.  It  is  unrestricted  as  to 
travel,  residence,  or  occupation,  and 
shall  be  incontestable  after  one  year 
from  date,  except  for  nonpayment' 
of  premium  and  except  for  naval  or 
military  service  in  time  of  war,  with- 
out a  permit,  which  are  risks  not  as- 
sumed by  the  company,  provided 
that,  in  case  of  the  death  of  the  in- 
sured while  engaged  in  such  service, 
without  a  permit,  the  amount  pay- 
able hereunder  shall  be  the  reserve 
on  the  policy  at  date  of  death.  Mili- 
tary and  naval  service  in  time  of 
war  shall  be  construed  to  include 
work  as  a  civilian,  in  any  capacity 
whatever,  in  connection  with  actual 
warfare." 

The  insured,  after  entering  the 
military  service,  died  at  Camp  Cus- 
ter of  pneumonia.  The  court  held 
that,  as  the  insured  had  entered  the 
military  service,  no  recovery  could 
be  had.  The  specific  language  con- 
strued by  the  court  in  this  case  was, 
"If  I  shall  enter  or  be  engaged  in 
such  service,  ..."  recovery 
would  be  limited  to  the  net  reserve 
held  against  the  policy. 

In  Miller  v.  Ulinois  Bankers'  L. 
Asso.  138  Ark.  442,  7  AXJfl.  378, 
212  S.  W.  310,  the  supreme  court  of 
Arkansas  held  that  the  defendant 
was  not  liable  upon  a  policy  contain- 
ing the  following  clause:  "It  is  ex- 
pressly provided  that  death  while  in 
the  service  in  the  Army  or  Navy  of 
the  government  in  time  of  war  is  not 
a  risk  covered  at  any  time  during 
the  continuance  or  reinstatement  of 
this  policy  for  any  greater  sum  than 
the  amounts  actually  paid  to  the 
company  thereon,"  where  the  death 
of  the  insured  resulted  from  pneu- 
monia while  stationed  at  Camp 
Beauregard,  Louisiana;  but  in  Ben- 
ham  V.  American  Cent.  L.  Ins.  Co. 


140  Aric.  612,  217  S.  W.  462,  which 
was  a  suit  upon  a  policy  providing: 
"Death  while  engaged  in  military  or 
naval  service  in  time  of  war,  or  in 
consequence  of  such  service,  shall 
render  the  company  liable  for  only 
the  reserve  under  this  poHcy,  unless 
the  company's  permission  to  engage 
in  such  service  shall  have  been  ob- 
tained and  such  extra  premium  or 
premiums  as  the  company  may  re- 
quire shall  have  been,  paid,"— the 
same  court  held  that  plaintiff  was 
entitled  to  recover,  ^though  the 
death  of  the  insured  occurred  while 
in  the  military  service  in  time  of 
war  from  influenza  at  Camp  Dick, 
Texas.  The  court,  in  the  course  of 
its  opinion,  said:  "The  words  in 
the  restricted  clause  now  imder  con- 
sideration mean  something  more 
than  death  to  the  insured  during 
the  period  of  time  he  was  in  militaiy 
service  of  the  United  States.  The 
word  'engaged'  denotes  action.  It 
means  to  take  part  in.  To  illus- 
trate: a  servant  injured  while  in  the 
operation  of  a  train  means  that  he 
must  be  injured  while  assisting  or 
taking  part  in  the  <^>eration  of  the 
train.  An  officer  engaged  in  the  dis- 
charge of  the  duties  of  his  office  is 
one  performing  the  duties  of  his 
office.  So,  here,  the  words  'death 
while  engaged  in  military  service  in 
time  of  war'  mean  death  while  do- 
ing, performing,  or  taking  part  in 
some  military  service  in  time  of 
war;  in  other  words,  it  must  be 
death  caused  by  performing  some 
duty  in  the  military  service.  That  is 
to  say,  in  order  to  exempt  the  com- 
pany from  liability,  the  death  must 
have  been  caused  while  the  insured 
was  doing  something  connected  with 
the  military  service,  in  contradis- 
tinction to  death  while  in  the  serv- 
ice due  to  causes  entirely  or  wholly 
unconnected  with  such  service.  This 
construction,  we  think,  would  be 
according  to  the  natural  and  ordi- 
nary meaning  of  the  words.  By  the 
use  of  the  word  'engaged*  it  must 
have  been  intended  that  some  activ- 
ity in  the  service  should  have  caused 
the  death,  in  contradistinction  to 
merely  a  period  of  time  while  the 
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insured  was  in  the  service.  This 
view  is  strengthened  when  we  con- 
sider the^  words  following.  The 
words  *or  in  consequence  of  such 
service*  relate  to  the  word  'death.'  So 
that  death  in  'consequence  of  such 
service*  means  death  resulting  from 
some  act  of  the  insured  connected 
with  the  service,  whether  such  death 
occurred  during  the  period  of  his 
service  or  afterwards." 

In  Malone  v.  State  L.  Ins.  Co.  202 
Mo.  App.  499,  213  S.  W.  877,  the 
Springfield,  Missouri,  court  of  ap- 
peals afiirmed  a  judgment  against 
the  defendant  for  the  amount  of  a 
policy  which  provided:  "If  within 
five  years  from  the  date  of  this 
policy  the  insured  shidl  en^ge  in 
any  military  or  naval  service  in  time 
of  war  (death  from  submarine  or 
aviation  service,  connected  with 
actual  warfare,  as  a  part  thereof,  is 
a  risk  not  covered  by  this  policy), 
the  liability  of  the  company  in  event 
of  the  death-  of  the  insured  while  so 
engaged,  or  within  six  months 
thereafter,  as  a  result  of  such  serv- 
ice, will  be  limited  to  the  return  of 
the  premiums  paid  hereon,  exclu- 
sive of  any  extra  premium  paid  for 
military  or  naval  service,  less  any  in- 
debtedness to  the  company  hereon." 

The  death  of  insured  occurred 
while  he  was  in  the  militazy  service 
at  Jefferson  Barracks,  Missoiui, 
from  the  accidental  discharge  of  a 
gun  in  the  hands  of  a  fellow  soldier. 
The  court  held  that,  as  his  death 
was  not  the  result  of  his  services  in 
the  Army,  the  provision  quoted  did 
not  relieve  the  company  from  liabil- 
ity. The  same  court,  in  Reid  v. 
American  Nat.  Assur.  Co.  —  Mo, 
App.  — ,  218  S.  W.  957,  reversed  a 
judgment  in  favor  of  the  plaintiff  in 
a  suit  upon  a  policy  containing  the 
following  provision :  "Notwith- 
standing anj-thing  herein  to  the  con- 
trary, if  the  insured  shall  die  or  be- 
come disabled  while  engaged  in 
naval  or  military  service  in  time  of 
war,  or  in  consequence  of  such  serv- 
ice, the  amount  payable  and  the  lia- 
bility of  the  company  hereunder 
shall  be  limited  to  an  amount  equal 
to  the  net  reserve  hereon,  calculated 
11  A.L.R.— «9. 
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according  to  the  Americai^  Experi- 
ence Table  of  Mortality,  with  inter- 
est at  the  rate  of  three  and  one-half 
(3i)  per  cent  per  annum.  After  one 
year  from  the  date  of  this  policy 
this  condition  will  be  waived,  if  the 
insured,  immediately  .before  engag- 
ing in  such  naval  or  military  service, 
shall  pay  to  the  company  at  its  home 
office  an  extra  cash  premium;  such 
extra  premium  shall  be  payable  an- 
nually in  advance  during  the  term 
of  such  service,  and  shall  be  seven 
and  one-half  (7^)  per  cent  of  the 
face  of  this  policy." 

The  insured  died  at  a  hospital  in 
Raleigh,  North  Carolina,  from  pneu- 
monia, after  he  had  been  assigned  to 
Company  13, 163d  B^t  Brigade,  at 
Camp  Polk,  North  Carolma.  The 
court  held  that  at  the  time  of  his 
death  he  was  engaged  in  the  mili- 
tary service,  and  gave  no  special  sig- 
nificance to  the  words  "or  in  conse- 
quence of  such  service,"  found  in  the 
clause  quoted. 

The  provision  of  the  policy  con- 
strued by  the  Missouri  court  of  ap- 
peals in  Slaughter  v.  Protective 
League  L.  Ins.  Co.  —  Mo.  App.  — , 
223  S.  W.  819,  was  as  follows :  "The 
death  of  the  insured  while  engaged 
in  military  or  naval  service  in  time 
of  war  is  a  risk  not  assumed  under 
this  policy,  and  in  such  event  the 
company  will  return  all  the  premi- 
ums actually  paid  to  the  company 
hereunder." 

The  insured  diM  in  France,  after 
the  armistice  was  signed.  The  court 
followed  its  holding  in  Reid  v. 
American  Nat.  Assur.  Co.  supra,  and 
declined  to  accept  the  effect  given 
to  ttie  word  "engaged"  by  the  Ar- 
kansas court  in  Benham  v.  American 
Cent.  L.  Ins.  Co.  supra. 

As  appeared  from  the  extract 
from  the  poltcy  in  suit  in  each  of  the 
cases  cited,  there  is  considerable 
diversity  in  the  language  thereof, 
and  the  conclusion  of  the  court  in 
several  cases  is  based  upon  language 
materially  different  from  that  of  the 
policy  in  controversy.  The  rule  is 
universal  that  the  provisions  of  an 
insurance  contract  are  to  be  con- 
strued most  strongly  against  the  in- 
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fiurer.  Woi^  must  not,  however, 
be  given  a  strained  or  unusual  mean- 
ing in  order  to  effect  liability.  The 
provision  of  the  policy  exempts  the 
defendant  from  liability  if  the  death 
of  the  insured  occurred  while  he  was 
engaged  in  the  military  or  naval 
service  in  time  of  war.  It  is  con- 
ceded that  the  defendant  enlisted  in 
the  Navy  shortly  after* the  policy 
was  applied  for,  and  that  he  died  of 
influenza  while  in  the  service  at  the 
government  naval  training  station 
at  Great  Lakes,  Illinois.  He  had  not 
at  the  time  been  assigned  to  duty  in 
the  Navy,  and  his  occupation  was 
not  necessarily  more  hazardous  than 
it  was  at  the  time  the  application 
for  the  policy  was  signed,  which  was 
that  of  a  ^rmet  and  driver  of  a 
dairy  wagon.  At  the  time  of  his 
death  an  epidemic  of  influenza  ex- 
tended over  a  large  part  of  the 
United  States,  and  was  nearly,  if  not 
quite,  as  common  among  civilians  as 
amons:  those  in  training  at  the  naval 
station  referred  to,  or  the  various 
camps  throughout  the  country. 
That  the  provision  of  the  policy  in 
question  was  inserted  therein  as  a 
protection  to  the  insurer  against  the 
extraordinary  hazards  of  war  is,  of 
course,  obvious.  The  insured  at  the 
time  of  his  death,  and  at  all  times 
after  he  enlisted  in  the  Navy,  was 
thousands  of  miles  from  this  zone  of 
actual  warfare  and  many  hundred 
miles  from  the  high  seas.  He  had 
assumed  none  of  the  hazards  of 
naval  warfare.  In  the  sense  that  he 
had  pledged  or  obligated  himself  to 
perform  whatever  service  he  might 
be  called  upon  to  perform,  and  that 
he  was  bound  to  observe  the  rules 
and  discipline  of  the  Navy,  he  was 
engaged  in  the  naval  service.  He 
had  entered  the  naval  service  of  the 
United  States  in  time  of  war.  He 
had  not,  however,  taken  part  in  any 
of  the  movements  of  the  Navy,  had 


not  been  present  when  it  wss  en^ 
gaged  in  a  conflict  with  the  enemy 
or  other  action,  but  was  pursuing  a 
course  of  instruction  preparatory  to 
being  assigned  to  some  active  dotv 
in  the  Navy. 

Except  Myli  v.  American  L.  Ins. 
Co.  —  N.  D.  — ,  post,  1097, 175  N.  W. 
631,  and  Benham  v.  American  Cent 
L.  Ins.  Co.  140  Ark.  612,  217  S.  W. 
462,  none  of  the  cited  cases  are 
squarely  in  point  on  the  proposition 
before  us,  and  in  the  latter  case,  in 
which  the  liability  of  the  company 
was  sustained,  the  court  gave  ccnisid- 
erable  significance  to  the  words  **in 
consequence  of  such  service"  found 
in  the  exemption  clause.  We  are  of 
the  opinion  that  the  insured  was  not, 
at  the  time  of  his  death  at  the  Great 
Lakes  Naval  Training  Station, 
which  occurred  at  a  i>oint  remote 
from  the  war  zone  or  the  hi^rh  seas, 
and  at  a  time  when  his  occupation 
was  not  more  haz- 
ardous than  at  the  SSSSJST^f 
time  the  poli^  was  ••me*— 
issued,  within  the  Sf.JS^*'"*^ 
meaning  of  the 
clause  in  question,  engaged  in  the 
naval  service  of  the  United  States,, 
although  this  country  was  at  the 
time  at  war  with  the  Central  Euro- 
pean powers,  and  that  the  exemption 
does  not  apply. 

It  follows  that  the  judgment  of 
the  court  below  must  be,  and  is, 
aflirmed. 

Weaver,  Ch.  J.,  and  Ladd,  Preston* 
and  Salinger,  JJ.,  concur. 

Arthur,  J.,  dissents. 

NOTE. 

The  subject  of  the  validity,  con- 
struction, and  effect  of  provisions  in 
life  or  accident  policies,  in  relation  to 
military  service,  is  considered  in  the 
annotation  following  Myli  v»  Ambi- 
CAN  L.  Ins.  Co.  post,  1103. 
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O.  C.  BRADSHAW,  Admr.,  etc.,  of  Emmett  Elton  Bradshaw,  Deceased, 

V. 

FARMERS'  &  BANKERS'  LIFE  INSURANCE  COMPANY,  Appt 

Mmnaa*  Suprettte  Court  —  Xovember  0,  102O. 

(107  Kan.  681,  193  Pac.  332.) 

Insurance  -—  exception  of  military  service  —  construction.  . 

A  provision  in  a  life  insurance  policy  was  to  the  effect  that,  if  the  in- 
sured engaged  in  military  or  naval  service  and  died  while  in  such  service, 
the  extent  of  the  liability  of  the  insurer  should  be  the  return  of  the 
premiums  paid  on  the  policy.  It  was  also  provided  that  the  limitation 
would  not  apply  if  an  insured  engaging  in  the  service  should  obtain  a 
permit  from  the  insurer  and  pay  the  extra  premiums  required.  The 
insured,  who  had  been  inducted  into  military  service  under  the  Selective 
Service  Act  and  was  acting  as  chief  blacksmith  of  his  company  in  a 
training  camp,  died  of  pneumonia.  Held,  that  the  agreement  limiting  the 
liability  of  the  insurer  where  the  insured  engaged  in  military  service  was 
one  the  parties  had  a  right  to  make,  and  is  binding  upon  both  of  them,  and 
that  the  extent  of  the  liability  of  the  insurer  on  a  policy  was  the  amount 
of  the  premiums  paid  thereon;  and  held,  furtJier,  that  the  limitation  of 
liability  applies  equally  to  persons  inducted  into  the  military  service  under 
the  Selective  Service  Act,  as  to  those  who  voluntarily  enlist  in  that  service. 
\jSee  note  on  this  qtiestion  beginning  on  page  1103.] 

Headnote  by  Johnston,  Ch.  J. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Harper 
County  (Hay,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  life  insurance  policy.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  J.  A.  Brabacher,  for  appellant: 
Insured  not  having  taken  out  a  per- 
mit from  t^e  company  to  engage  in 
military  service,  and  not  having  paid 
the  extra  war  premium  as  required  by 
the  naval  and  military  war  clause  of 
his  policy,  def^dant's  liability  was 
limited  to  a  return  of  the  annual  pre- 
mium paid,  to  wit,  eighty-six  dollars 
and  ninety  cents  (¥86.90).  the  insured 
having  died  while  engaged  in  the  mili- 
tary service  in  time  of  war. 

Malone  v.  State  L.  Ins.  Co.  202  Mo. 
App.  499,  213  S.  W.  877;  Bastian  v. 
British  American  Assur.  Co.  143  Cal. 
287,  66  L.B.A.  266,  77  Pac.  68;  Redd 
V.  American  Cent.  L.  Ins.  Co.  200  Mo. 
App.  383,  207  S.  W.  74;  Miller  v.  Illi- 
nois Bankers'  Life  Asso.  138  Ark.  442, 
7  LJI.A.  378,  212  S.  W.  810;  Kelly  v. 
Fidelity  Mut.  L.  Ins.  Co.  169  Wis.  274, 
4  A.LJI.  846, 172  N.  W.  152;  Malone  v. 
State  L.  Ins.  Co.  202  Mo.  App.  499,  218 
S.  W.  877;  Myli  v.  American  L.  Ins.  Co. 


—  N.  D.  — ,  post,  1097,  175  N.  W.  681; 
Benham  v.  American  Cent.  L.  Ins.  Co. 
140  Ark.  612,  217  S.  W.  462;  Sand- 
•atedt  v.  American  Cent.  L.  Ins.  Co.  109 
Wash.  338,  "SQ  Pac.  1069;  Nutt  v.  Se- 
curity L.  Ins.  Co.  —  Ark.  — ,  218  S.  W. 
676;  Reid  v.  American  Nat.  Assur.  Co. 

—  Mo.  App.  — ,  218  S.  W.  957;  Rud- 
dock v.  Detroit  L.  Ins.  Co.  209  Mich. 
638,  177  N.  W.  242;  Mattox  v.  New 
England  Mut.  L.  Ins.  Co.  —  Ga.  App. 
— ,  103  S.  £.  180;  Edwards  v.  Masonic 
Mut.  L.  Asso.  —  W.  Va.  — ,  103  S.  E. 
464;  Interstate  Business  Men's  Acci. 
Asso.  V.  Lester,  168  C.  C.  A.  309,  257 
Fed.  225;  (Graves  v.  Knights  of  Macca- 
bees, 199  N.  Y.  397,  139  Am.  St  Rep. 
912,  92  N.  E.  792;  Sovereign  Camp,  W. 
W.  V.  Akins,  —  Tex.  Civ.  App.  — ,  219 
S.  W.  492. 

Messrs.  Donald  Huir  and  Henry  J. 
Brady,  for  appellee: 

Defendant  was  liable  for  the  full 
face  value  of  the  policy. 
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Queen  Ins.  Co.  v.  Excelsior  Mill.  Co. 
69  Kan.  114,  76  Pac.  423;  Elliott  v. 
Grand  Lodge,  A.  O.  U.  W.  2  Kan.  App. 
430,  42  Pac.  1009;  Kelly  v.  Fidelity 
Mut.  L.  Ins.  Co.  169  Wis.  274,  4  A.L.R. 
845,  172  N.  W.  152;  Myli  v.  American 
L.  Ins.  Co.  —  N.  D.  — ,  post,  1097,  175 
N.  W.  631 ;  Benham  v.  American  Cent. 
L.  Ins.  Co.  140  Ark.  612,  217  S.  W.  462; 
Edwards  v.  Masonic  Mut.  L.  Asao.  — 
W.  Va.  — ,  103  S.  E.  454;  Redd  v. 
American  Cent.  L.  Ins.  Co.  200  Mo. 
App.  383,  207  S.  W.  74;  Nutt  v.  Se- 
curitjr  L.  Ins.  Co.  —  Ark.  — ,  218  S. 
W.  675. 

Johnston,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

This  action  was  brought  by  0.  C. 
Bradshaw,  as  administrator,  against 
the  Farmers'  &  Bankers'  Life  Insur- 
ance Company,  upon  a  life  insur- 
ance policy.  The  plaintiflf  recovered 
judgment,  and  defendant  appeals. 

The  policy  was  issued  on  tiie  life 
of  Emmett  Elton  Bradshaw  on  No- 
vember 27,  1917,  and  the  premium 
for  the  first  year,  $86,90,  was  paid. 
Included  in  the  policy  was  a  military 
and  naval  service  clause,  which 
reads  as  follows : 

"If,  within  five  years  from  the 
date  of  this  policy,  the  insured  shall 
engage  in  military  or  naval  service 
in  time  of  war,  the  liability  of  the 
company,  in  event  of  the  death  of 
the  insured  while  so  engaged,  or 
within  six  months  thereafter,  vrill  be 
limited  to  the  return  of  the  regular 
premium  paid  hereon,  exclusive  of 
any  extra  premium,  less  any  indebt- 
edness to  the  company  hereon ; 

"Unless,  before  or  wil^in  one 
month  after  engaging  in  such  serv- 
ice, or  at  the  time  of  issuance  hereof 
if  the  insured  be  already  so  engaged, 
the  insured  shall  secure  permit  for 
such  service  and  pay  to  the  com- 
pany, at  its  home  office  in  Wichita, 
Kansas,  such  extra  premium  as  may 
be  required  by  the  company,  and,  in 
like  manner,  shall  pay,  annually 
thereafter,  on  each  anniversary  of 
this  policy  or  within  one  month 
thereafter,  while  the  insured  shall 
continue  to  be  so  engaged,  such  extra 
premium  as  may  be  required  by  the 
company. 

'*Within  one  year  after  the  termi- 
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nation  of  the  war  the  company  will 
return  such  portion  of  the  extra  pre- 
mium as  in  its  judgment  will  not 
be  required  to  cover  the  extra  haz- 
ard. In  event  tl^lt  t^e  insured 
enters  such  service,  any  total  and 
permanent  disability  benefit  or  dou- 
ble indemnity  for  accidental  death 
benefit  shall  be  canceled  automatical- 
ly upon  such  entry  and  any  premium 
paid  for  such  benefit  or  benefits  shall 
no  longer  be  collected. 

"Service  in  the  Aviation  Corps  or 
on  submarines  within  five  years 
from  date  of  this  policy  is  a  risk  not 
assumed  under  this  contract,  and  in 
event  of  death  while  engaged  in  such 
service  the  amount  payable  shall  be 
limited  to  the  return  .of  the  regular 
premium  paid  hereon,  exclusive  of 
any  extra  premium  paid  for  military 
or  naval  service,  less  any  indebted- 
ness to  the  company  hereon." 

Under  a  rule  of  the  insurance 
company,  permits  for  military  and 
naval  service  were  granted  upon 
payment  of  an  added,  premium  oi 
$37.50  per  year  on  each  $1,000  of 
insurance.  After  the  issuance  of  the 
policy  and  about  June  1,  1918,  Em- 
mett Elton  Bradshaw  was  inducted 
into  the  military  service  under  the 
provisions  of  the  Selective  Service 
Law  (U.  S.  Comp,  Stat.  1§  2044a- 
2044k)  and  sent  to  Camp  Ft.  Logan, 
in  Colorado,  where  he  was  assigned 
to  duty  as  a  member  of  a  cavalry 
troop  which  was  shortly  afterwards 
transferred  to  Ft.  D.  A.  Russell,  in 
Wyoming.  There  he  was  assigned 
to  duty  as  a  blacksmith  and  horse- 
shoer,  but  was  drilled  in  the  cavalry 
service  and  trained  as  a  marksman. 
The  troop  to  which  he  had  been  as- 
signed was  transferred  into  a  bat- 
tery of  field  artillery  on  September 
8, 1918,  and  that  battery  was  sent  to 
a  camp  near  West  Point,  Kentucky. 
After  arriving  at  the  ciamp  in  Ken- 
tucky, he  served  as  chief  blacksmith 
for  his  company,  drawing  the  pay 
of  a  to^  sergeant,  but  was  not  re- 
quired to  drill.  About  three  weeks 
after  arriving  at  that  camp  he  had 
an  attack  of  influenza,  and  died  as 
the  result  of  lobar  pneumonia  on 
October  13,  1918,  in  a  hospital  at 
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Camp  Taylor.  From  the  time  he 
entered  the  military  service  until  his 
illness,  he  wore  the  uniform  of  a 
soldier  and  was  under  military  su- 
pervision. While  being  transferred 
from  the  fort  in  Wyoming  to  the 
camp  in  Kentucky  he  traveled  on  a 
pass  given  by  a  superior  officer 

which  read :    "Pass  Sergeant  

and  Horseshoer  Bradshaw." 

When  the  claim  for  insurance  was 
presented,  the  defendant  acknowl- 
edged liability  for  and  offered  to  pay 
the  amount  of  the  premiums  which 
had  been  paid  by  the  insured  for  the 
policy,  but  tef used  to  pay  the  face 
value  of  the  policy  because  of  the 
fact  that  the  insured  had  entered 
and  was  in  the  military  service  when 
he  died,  and  had  not  obtained  a  per- 
mit nor  paid  the  added  premium  for 
the  extra  hazard  arising  from  such 
service.  There  is  no  dispute  as  to 
the  facts  in  the  case,  no  question  as 
to  the  validity  of  the  contract  of  in- 
surance ;  but  there  Is  a  controversy 
as  to  the  meaning  and  effect  of  the 
terms  of  the  policy. 

The  provisions  of  the  war  clause, 
giving  them  their  natural  and  ordi- 
nary meaning,  fairly  imply  that,  to 
secure  the  full  indemnity  of  $2,500 
in  case  the  insured  engages  In  mili- 
tary service,  he  must  have  paid  the 
extra  premiums,  and  if  these  are  not 
paid  only  the  limited  liability  at- 
taches. They  recite  that,  if  the  in- 
sured shall  engage  in  military  serv- 
ice and  he  dies  while  so  engaged,  the 
limit  of  liability  will  be  the  regular 
premiums  that  have  been  paid. 
They  further  stipulate  that  if  he  en- 
gages in  ituch  service  he  shall  obtain 
a  petmit  from  the  company,  and  also 
pay  the  extra  premiums  required  by 
the  company,  and  continue  such  pay- 
ments at  each  ajiniversary  of  the 
policy  while  l^e  is  so  engaged,  and 
the  company  in  turn  agreed  that 
when  the  war  ended  it  would  return 
any  part  of  the  extra  premiums  not 
required  to  cover  the  extra  hazard. 
It  is  conceded  that,  about  six  months 
after  the  policy  was  issued,  the  in- 
sured entered  the  military  service 
and  continued  in  that  service  until 
his  death,  and  it  is  further  conceded 


that  no  permit  was  asked  and  no  ex- 
tra premiums  were  paid.  However, 
the  plaintiff  contends  that  the  pro- 
vision for  limited  liability  does  not 
apply,  because  Bradshaw  was  not  in 
fact  engaged  in  the  military  service, 
and  his  death  from  pneumonia  was 
not  the  result  of  military  service.  It 
is  urged  that  the  word  "engage,"  as 
used  in  the  policy,  implies  more  than 
that  he  is  in  the  military  service, 
but  carries  the  idea  that  the  extra 
premium  is  based  upon  the  hazards 
attendant  upon  active  service,  and 
that  the  policy,  when  liberally  in- 
terpreted, only  exempts  the  com- 
pany from  liability  for  the  face  of 
the  policy  when  the  insured  is  ac- 
tually and  actively  performing  func- 
tions in  or  near  the  firing  line  or  is 
otherwise  exposed  to  war  activities. 
The  insured,  it  is  contended,was  a 
company  blacksmith  while  he  was  at 
the  camp,  and  the  hazards  were  no 
greater  Uian  if  he  had  been  em- 
ployed at  the  same  work  as  a  civilian 
outside  of  military  service,  and,  be- 
sides, his  death  did  not  result  from 
war  activities.  The  cases  cited  by 
counsel  relating  to  war  clauses  of  in- 
surance policies  are  not  in  harmony, 
but  the  differing  views  of  the  courts 
rest  to  quite  an  extent  on  the  differ^ 
ing  terms  of  these  provisions.  A 
somewhat  similar  provision  was  be- 
fore this  court  in  La  Rue  v.  Kansas 
Mut.  L.  Ins.  Co.  68  Kan.  539,  75  Pac. 
494.  There  the  policy  provided  that 
the  insured  might  serve  in  the 
militia  or  the  military  or  naval  serv- 
ice of  the  United  States  in  times  of 
peace  without  prejudice  to  the  in- 
surance policy,  and  he  might  so 
serve  in  time  of  war  by  giving  the 
insurer  notice  and  paying  an  extra 
premium  for  the  war  hazards,  but 
in  case  of  death  the  company  should 
be  liable  for  the  reserve  on  the  pol- 
icy only.  He  enlisted  in  the  United 
States  service  and  aided  in  putting 
down  the  insurrection  against  the 
United  States  government  in  the 
Philippine  Islands.  No  premium 
was  paid,  and  it  was  held  that  the 
company  was  not  liable  for  more 
than  the  reserve  on  the  policy. 
Among  tiie  cases  growing  out  of 
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the  late  war  is  Mattox  v.  New  Ens- 
land  Hut.  L.  Ins.  Co.  —  Ga..  App. 

103  S.  E.  180.  The  policy  pro- 
vided that  the  insured  should  not  en- 
gage in.  military  or  naval  service 
without  the  consent  of  the  insurer, 
and  in  case  he  did  engage  in  such 
service  in  time  of  war,  and  his  death 
occurred  while  so  engaged,  the  lia- 
bility of  the  insurer  would  be  limited 
to  the  return  of  the  premiums  paid 
on  the  policy.  The  insured  enlisted 
in  the  Dentel  Corps  of  the  Army, 
and  while  aboard  a  transport  bound 
for  France  he  became  ill  with  pneu- 
monia and  died  while  at  sea.  At  the 
time  of  his  death  he  was  perform- 
ing dental  service,  and  under  the 
military  regulations  no  combatant 
service  was  or  could  be  required  of 
him.  The  fdaintiffs  sought  a  recov- 
ery of  the  face  value  of  the  policy, 
but  the  court  gave  effect  to  the  terms 
of  the  war  clause  and  rendered  judg- 
ment for  the  insurer. 

In  Ruddock  v.  Detroit  L.  Ins.  Co. 
209  Mich.  638,  177  N.  W,  242,  the 
insured  was  inducted  into  the  mili- 
tary service  after  he  had  obtained  a 
policy  which  provided  that  it  "shall 
be  incontestable  after  one  year  from 
date,  except  for  nonpayment  of  pre- 
mium and  except  for  naval  or  mili- 
tary service  in  time  of  war,  without 
a  permit,  which  are  risks  not  as- 
sumed by  the  company,  provided 
that,  in  case  of  the  death  of  the  in- 
sured while  engaged  in  such  service, 
without  a  permit,  the  amount  pay- 
able hereunder  shall  be  the  reserve 
on  the  policy  at  date  of  death.  Mili- 
tary and  naval  service  in  time  of 
war  shall  be  construed  to  include 
work  as  a  civilian  in  any  capacity 
whatever  in  connection  with  actiud 
warfare," 

Within  three  montiis  after  enter- 
ing the  service  the  insured  died  from 
disease  in  a  training  camp.  It  was 
contended  in  the  action  that,  as  he 
entered  the  Army  by  conscription 
and  not  voluntarily,  and  as  he  was 
not  engaged  in  active  military  serv- 
ice at  the  time  of  his  death,  the  pro- 
visions of  the  military  clause  were 
not  effective.  The  court  held  that 
such  clauses  are  not  contrary  to  pub- 
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lie  policy,  that  the  insured  was  in  the 
military  service  when  he  passed  the 
examination,  took  the  oat^  and  wu 
enrolled  as  a  soldier,  and  that  one  so 
inducted  into  the  Aimy  is  as  clearly 
engaged  in  the  military  service  when 
in  training  as  when  before  the 
enemy.  It  was  further  held  that  it 
was  competent  for  the  parties  to 
draw  the  line  when  liability  should 
cease  in  time  of  war,  and  that  the 
court  could  not,  without  rhanging 
the  contract,  ignore  the  war  clause 
and  hold  the  defendant  liable  for 
the  amount  named  in  t^e  policy. 

In  a  case  from  Missouri  the  poliqr 
provided  that,  if  the  insured  died 
while  engaged  in  naval  or  military 
service  or  in  consequence  of  such 
service,  the  liabilily  of  tiie  insur- 
ance company  would  be  limited  to 
an  amount  equal  to  the  net  reserve, 
and,  further,  that  this  condition 
would  be  waived  if  extra  premiums 
were  paid  by  one  engaged  in  such 
service.  The  insured  entered  the 
Army  under  the  Selective  Service 
Act^  and  he  died  of  pneumonia  while 
in  training.  The  court  held  thiat  the 
insured  was  engaged  in  the  military 
service  when  he  died,  that  the  ex- 
emption in  the  military  clause  was 
one  which  the  parties  had  a  right  to 
make,  and  that  the  insurance  com- 
pany was  not  liable  beyond  the  net 
reserve  of  the  policy.  Beid  v.  Amer- 
ican Nat.  Assur.  Co.  —  Mo.  Ai^. 
— ,  218  S.  W.  957. 

In  another  case  a  court  of  appeals 
of  Missouri  held,  under  a  stipidation 
in  a  war  clause,  that  if  insured  shall 
engage  in  military  or  naval  service 
in  time  of  war,  the  liability  of  the 
company,  in  the  event  of  death  while 
so  engaged,  or  within  six  months 
thereafter  as  a  result  of  such  serv- 
ice, shall  be  limited  to  a  return  of 
the  premiums.  The  ^ourt  held  that 
it  was  not  enough  for  the  insurance 
company  to  prove  that  the  insured 
was  engaged  in  military  service  and 
died  while  so  engaged,  but  that  un- 
der the  conditions  of  the  clause  it 
must  further  prove  that  he  died  as 
the  result  of  such  service.  It  was 
held  that  one  who  had  been  inducted 
into  the  Army  was  engaged  in  mill- 
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taiy  service,  but  that  the  exemption 
from  liability  for  death  rested  not 
■alone  upon  the  insured  being  en- 
g&ged  in  that  service,  but  also  upon 
the  cause  of  death;  that  is,  death 
^'as  the  result  of  such  service."  It 
was  remarked  that  proof  of  the  first 
by  no  means  proved  the  second.  Ma- 
lone  V.  State  L.  Ins.  Co.  202  Mo. 
App.  499,  213  S.  W.  877. 

In  Redd  v.  American  Cent.  L.  Ins. 
€o.  200  Mo.  App.  383,  207  S.  W.  74, 
the  policy  involved  contained  a  pro- 
vision that  "in  case  of  death  from 
service  in  war  without  permission 
from  the  company,  the  full  reserve 
for  this  policy  at  the  time  of  such 
death  only  will  be  paid." 

In  the  application  for  the  policy 
it  was  stated  that  active  service  in 
the  Army  in  time  of  war  would  in- 
validate the  insurance  unless  a  per- 
mit was  given.  The  court  in  a  di- 
vided opinion  held  that  the  term 
■"active  service,"  in  a  military  sense, 
meant  the  performance  of  duty 
against  an  enemy  or  operations  car- 
ried on  in  his  presence  in  time  of 
war,  and  that  one  in  a  training  camp 
thousands  of  miles  from  the  scene  of 
hostilities  was  not  engaged  in  active 
service.  The  case  turned  upon  the 
use  of  the  term  "active  service,"  and 
it  was  interpreted  to  mean  the  serv- 
ice one  renders  when  engaged  or  en- 
listed in  actual  hostilities,  and,  the 
insured  not  being  in  such  service  at 
the  time  of  his  death,  judgment  was 
awarded  the  plaintiff  for  the  face 
value  of  the  policy. 

In  the  late  case  of  Miller  v.  Illinois 
Bankers'  Life  Asso.  138  Ark.  442, 
7  A.L.R.  378,  212  S.  W.  810,  the  su- 
preme court  of  Arkansas  passed  on 
a  policy  containing  a  clause  to  the 
effect  that  the  death  x>t  the  insured 
while  in  military  service  is  not  a  risk 
covered  by  the  policy  for  any  great- 
er sum  than  the  amounts  actually 
paid  as  premiums.  The  insured 
died  while  in  a  camp  in  this  country, 
and  it  was  ruled  that  he  was  in  the 
military  service  within  the  meaning 
of  the  provision  exempting  the  in- 
surer from  liability. 

In  a  later  case,  Benham  v.  Amer- 
ican Cent.  L.  Ins.  Co.  140  Ark.  612, 
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217  S.  W.  462,  a  condition  of  the  pol- 
icy was  that  "death  while  engaged 
in  military  or  naval  service  in  time 
of  war,  or  in  consequence  of  such 
service,  shall  render  tlie  company 
liable  for  only  the  reserve  under  this 
policy,  unless  the  company's  permis- 
sion to  engage  in  such  service  shall 
have  been  obtained  and  such  extra 
premium  or  premiums  as  the  com- 
pany may  require  shall  have  been 
paid." 

The  insured  died  of  influenza 
while  undergoing  training  in  this 
counti^,  and  it  was  held  by  a  bare 
majorily  of  the  court  that  tiie  term 
"engaged"  denotes  action  and  meant 
death  while  doing  or  taking  part  in 
some  military  service,  and  that,,  tak- 
ing this  term  in  connection  with  the 
phrase,  "in  consequence  of  audi 
service,"  the  parties  meant  that  the 
liability  related  to  a  death  resulting 
from  some  act  connected  with  the 
service,  in  contradistinction  to  a  pe- 
riod of  time  when  he  was  in  such 
service.  A  like  interpretation  was 
placed  upon  a  similar  clause  in  Nutt 
v.  Security  L.  Ins.  Co.  —  Ark.  — , 
218S.W.  675.  The  justices  dissent- 
ing in  the  last  two  cases  insisted 
that  the  cases  were  controlled  by  the 
rule  of  Miller  v.  Qlinoia  Bankers' 
Lif^  Asso.  supra,  and  made  the  forc- 
ible contention  ttiat  the  terms  of  the 
policy  related  to  the  status  of  the  in- 
sured, and  not  to  the  cause  of  death. 

In  a  case  decided  a  few  days  ago, 
the  Missouri  court  of  appeals  de- 
clined to  adopt  or  follow  the  inter- 
pretation placed  by  the  Arkansas 
supreme  court  upon  t^e  word  "en- 
gaged," and  held  that  the  exemption 
clause  was  enforceable  where  death 
resulted  from  pneumonia.  Slaugh- 
ter V.  Protective  League  L.  Ins.  Co. 
—  Mo.  App.  — ,  223  S.  W.  819. 

The  supreme  court  of  Wisconsin 
had  before  it  a  policy  containing  a 
military  clause  to  the  effect  that,  if 
the  insured  engaged  in  any  military 
or  naval  service  or  work  as  a  civilian 
in  connection  with  active  warfare, 
and  died  as  a  result  of  engaging  in 
such  service  or  work,  only  a  limited 
liability  would  attach.  Ajiqdyihg  the 
rule  that  such  exemption  should  be 


Digitized  by  Google 


lOM  AMERICAN  LAW  R£ 

confitrued  most  strongly  against  the 
insunmee  company,  it  was  ruled 
that  the  clause  did  not  limit  lialQlity 
for  all  deaths  in  military  service,  but 
only  for  such  as  are  due  to  some 
cause  peculiar  to  military  service. 
In  this  case  the  insured  met  his 
death  while  riding  a  motorcycle  un- 
der circumstances,  it,  is  said,  which 
were  not  peculiar  to  military  serv- 
ice, and  it  was  therefore  held  that 
the  insured  could  recover  all  of  the 
insurance.  The  court  evidently  gave 
force  to  the  provision  limiting  lia- 
bility where  the  service  or  work  was 
performed  in  connection  with  actual 
warfare.  It  stated  that  "the  haz- 
ards attendant  upon  riding  a  motor- 
cycle under  the  facts  set  out  in  this 
case  were  no  greater  because  the  in- 
sured was  engaged  in  the  military 
service  of  the  United  States  than  if 
he  were  performing  a  like  act  as  a 
civilian  and  apart  from  the  military 
service.  In  other  words,  his  death 
resulted  from  circumstances  which 
itre  common  to  miKtary  and  civil 
life."  Kelly  v.  FideUty  Mut.  L.  Ins. 
Co.  169  Wis.  274,  4  A.L.R.  845,  172 
N.  W.  152. 

One  of  the  cited  cases  is  Myli  v. 
American  L,  Ins.  Co.  —  N.  D.  — , 
post,  1097, 175  N.  W.  631,  where  the 
insured  died  of  influenza  while  in 
the  naval  service.  An  insurance 
policy  on  his  life  provided  that 
if  his  death  occurred  While  en- 
gaged in  military  or  naval  serv- 
ice where  no  permit  for  such 
service  had  been  granted,  only 
a  limited  liability  would  attach. 
The  court  ruled  that  because  of 
other  provisions  in  the  policy  relat- 
ing to  the  payment  of  double  in- 
demnity, which  were  united  with 
the  exemption  for  the  extra  hazards 
of  military  and  naval  service,  the 
limitation  did  not  apply  unless  ^e 
death  resulted  from  such  extra  haz- 
ards. 

Another  case  cited  is  Sandstedt  v. 
American  Cent.  L.  Ins.  Co.  109  Wash. 
338,  186  Pac,  1069,  which  involved 
a  policy  containing  a  military  clause 
limitiiig  liability  where  the  insured 
dies  while  engaged  in  military  serv- 
ice, and  it  was  determined  that  the 
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exemption  w&b  controlling  and  judg- 
ment was  given  for  the  defendant. 
The  principal  controversy  in  that 
ease  was  as  to  the  effect  of  state- 
ments made  by  a  local  agent  of  the 
insurance  company  to  the  mother  of 
the  insured,  and  it  was  held  that 
these  did  not  constitute  a  modifica- 
tion or  waiver  of  the  conditions  of 
the  policy,  and  that  under  its  terms 
no  recovery  could  be  had. 

A  case  from  West  Virginia  is 
cited,  but  the  determination  there 
was  placed  on  a  rule  of  estoppel 
arising  on  the  representations  made 
and  interpretations  placed  on  the 
policy  by  the  agent  of  the  insurance 
company,  when  the  insurance  was 
taken,  on  which  the  insured  relied 
and  had  a  right  to  rely,  and  there- 
fore his  failure  to  pay  the  extra 
premiums  did  not  defeat  a  recovery 
of  the  insurance.  Edwards  v.  Ma- 
sonic Mut.  Life  Asso.  —  W.  Va.  — , 
103  S.  E.  454. 

Although  there  is  some  conflict  in 
the  authorities,  the  better  reason  is 
with  those  which  hold  that  such  lim- 
itations do  not  conflict  with  any  pub- 
lic policy,  and  that,  when  they  are 
plainly  expressed  in  insurance  con- 
tracts, parties  are  bound  by  tiiem. 
The  extra  hazards  of  military  and 
naval  service  furnish  a  good  ground 
for  requiring  the  consent  of  the  in- 
surer and  the  payment  of  extra 
premiums.  The  decisions  denying 
the  enforcement  of  such  provisions 
are  mostly  placed  on  exceptional 
conditions  interpreted  to  mean  that 
the  limitation  applies  when  death  re- 
sults in  consequence  of  war  activi- 
ties or  in  connection  with  actual 
warfare,  provisions  not  found  in  the 
policy  in  question. 

We  are  unable  to  agree  with  those 
decisions  holding  that  the  expres- 
sion "engaged  in  military  service" 
means  the  performance  of  functions 
in  actual  war  or  in  resisting  the 
hostile  action  of  the  enemy.  As  used 
in   the   policy  in 
question,  the  term 
means  no  more  than  '^I'fZ^^VJ^ 
the  in&ured  was  in 
the  military  service.  Status  and  not 
causation  is  the 'ground  for  the  limi- 
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tation,  and  It  is  plainly  provided  unless  a  permit  was  given  and  an 

that  anyone  engaged  in  military  additional  fee  or  premium  paid.  The 

service  may,  by  obtaining  consent  of  parties  did  not  differentiate  between 

the  insurer  and  paying  added  premi-  voluntary  and  involuntary  service, 

ums,  keep  alive  the  whole  insurance  between  service  performed  under 

provided  by  the  policy.   Nor  do  we  enlistment  and  service  performed 

find  anything  in  the  conditions  of  under  the  Draft  Law,  and  we  can- 

the  policy  that  gives  ground  for  a  not,  without  making  a  contract  for 

■distinction  between  those  who  volun-  them,  read  such  differentiation  in- 

teer  and  enter  the  service  by  enlist-  to  the  policy." 

ment,  and  those  who  ai«  taken  in  The  judgment  is  reversed,  and  the 

under  the  Selective  Service  Act.  In  cause  remanded,  with  directions  to 

either  case  there  is  freedom  of  con-  enter  judgment  against  the  defend- 

tract  to  fix  the  extent  of  liability,  ant  for  the  amount  of  the  premium 

As  was  said  in  Ruddock  v,  Detroit  P^^^      ™  P**"*^^  msured. 

L.  Ins.  Co.  209  Mich.  638, 177  N.  W.  Petition  for  rehearing  denied. 
242:    "The  government  to  which 

both  owed  allegiance  had  the  right  KOTE. 

to  call  the  deceased  to  the  service.  Provisions  In.  life  or  accident  policy 

We  are  unable  to  perceive  that  pub-  {n  relation  to  nUlitary  service  are  con- 

lic  policy  prevented  them  from  con-  sidered,  both  with  reference  to  their 

tracting  that  if  that  event  took  place  validity  and  their  construction  and  ef- 

defendant  should  not  be  bound  if  feet,  in  the  annotation  following  Myu 

•death  occurred  while  in  such  service  v.  American  I*.  Ins.  Co.  post,  1103* 


LENA  BIYLI,  Respt.. 

V. 

AMERICAN  LIFE  INSURANCE  COMPANY  of  Des  Moines,  Iowa.  Appt. 

North  itaicota  Supreme  Court  —  tfovember  i7,  1010, 

(—  N.  D.  — ,  175  N.  W.  631.) 

Insurance  —  death  in  military  service  —  absence  of  permit. 

1.  In  an  action  upon  an  insurance  policy,  where  it  appeared  that  the 
insured  had  enlisted  in  the  Navy  Department  during  the  recent  war,  and 
had  been  assigned  to  Dunwoody  Institute  in  Minneapolis  for  instruction 
and  training,  and  while  so  assigned  had  contracted  influenza,  from  which 
lie  died,  after  a  brief  illness,  in  the  city  hospital  at  Minneapolis,  the  in- 
surance company  defended  oh  the  ground  that  the  insured  had  not  obtained 
a  permit  under  the  following  clause  of  the  policy :  *'If ,  within  five  years 
from  date  hereof,  the  death  of  the  insured  shall  occur  while  engaged  in 
military  or  naval  service  in  time  of  war  without  previously  having  obtained 
from  the  company  ,a  permit  therefor,  the  company's  liability  shall  be 
limited  to  the  cash  premiums  paid  hereon  for  the  three  years  from  the 
date  of  issuance  and  thereafter  to  the  legal  reserve  on  this  policy."  It  is 
held,  in  view  of  the  other  provisions  of  the  policy  with  respect  to  double 
indemnity  for  accidental  death  and  disability  benefits,  the  above-quoted 
provision  does  not  exempt  from  liability  for  the  face  of  the. policy,  where 
the  de«th  of  the  insured  was  not  occasioned  by  extra  hasard  incident  to 
militaiy  or  naval  service. 

[See  note  on  this  queaUon  beginning  on  page  1108.] 

Headnotes  1-8  by  BnoiEEU,  J. 
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—  r^ngnancgr  in  clauses  —  construc- 
tion. 

2.  Where  a  repugnancy  exists  be- 
tween different  clauses  of  an  insur- 
ance policy,  the  whole  should,  if  pos- 
sible, be  construed  so  as  to  conform 
to  an  evident,  consistent  purpose. 

[See  6  R:  C.  L.  847;  14  R.  C.  L.  926.] 

—  provision  asainst  extra  hazard. 

3.  Where  status  or  occupation  is 
not  clearly  made  the  basis  for  exemp- 
tion from  liability  under  an  insurance 
policy,  and  where  the  language  em- ' 
ployed  indicates  a  desire  to  provide 


only  against  extra  hazard,  to  avoid 
forfeiture  of  the  insurance,  the  ptAicy 
will  be  construed  to  the  latter  efftei 
—  death  from  inflnnza  —  hazard  tt 
naval  service. 

4.  One  who  dies  from  influenza  in 
an  inland  training  school  after  having 
enlisted  in  the  United  States  Navy  doe& 
not  come  to  his  death  while  subject 
to  the  hazard  of  naval  service,  within 
the  meaning  of  an  exception  in  a  life 
insurance  policy. 

[See  annotations  in  4  A.L.R.  848;  7 
A.LiC.  382.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Caas 
County  (Cole,  J.)  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
to  vacate  and  order  judgment  in  her  favor  for  a  lesser  amount,  in  an 
action  brought  to  recover  the  amount  alleged  to  be  due  qn  a  life  insurance 
policy.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  E.  B.  Evans  and  Carmody,  Welts  v.  Connecticut  Mut.  L.  Ins.  Co. 
Louden,  &  Mulready,  for  appellant:        48  N.  Y.  34,  8  Am.  Rep.  518;  Union 


A  contract  must  be  so  interpreted 
as  to  give  effect  to  the  mutual  inten- 
tion of  the  parties  as  it  existed  at  the 
time  of  contracting,  so  far  as  it  is 
ascertainable  and  lawful. 

Young  V.  Metcalf  Land  Co.  18  N.  D. 
441,  122  N.  W.  1101;  Miller  v.  St.  Paul 
F.  &  M.  Ins.  Co.  26  S.  D,  454,  128  N.  W. 
609;  Fletcher  v.  Arnett,  4  S.  D.  615, 
57  N.  W.  915;  Frost  v.  Williams,  2  S. 
D.  457,  50  N.  W.  964. 

Evidence  of  the  witnesses  Stark  and 
Mennie  was  admissible. 

9  Cyc.  588;  Janssen  v.  MuUer.  38 
S.  D.  611,  162  N.  W.  393;  Moore  v. 
Beiseker,  77  C.  C.  A.  545,  147  Fed.  367. 

The  insured,  Hiram  1.  0.  Myli,  while 
at  the  Dunwoody  Institute,  waa  in  the 
naval  service  of  the  United  States. 
Miller  v.  Illinois  Bankers'  Life  Asso. 

138  Ark.  442,  7  A.L.R.  378,  212  S.  W. 
310;  Re  Grimley,  137  U.  S.  147,  34  L. 
ed.  636,  11  Sup.  Ct.  Rep.  54;  Ex  parte 
Reed,  100  U.  S.  13,  25  L.  ed.  538;  Unit- 
ed States  V.  Nagler,  252  Fed.  217;  Redd 
v.  American  Cent.  L.  Ins.  Co.  200  Mo. 
App.  388,  207  S.  W.  74;  Graves  v. 
Knights  of  Maccabees,  99  N.  Y.  397, 

139  Am.  St.  Rep.  912,  92  N.  E.  792. 
Messrs.  Harry  Lashkowitz  and  Bar- 

nett  &  Richardson,  for  respondent: 

The  clause,  Death  occurring  while 
engaged  in  naval  service  in  time  of 
war,  being  restrictive,  therefore  the 
construction  of  the  clause  must  be 
strict,  and  an  interpretation  placed 
upon  it  in  favor  of  the  insured,  if  pos- 
sible. 


Cent.  L.  Ins.  Co.  v.  Hughes,  110  Ky. 
26,  60  S.  W.  850;  Bolte  v.  Equitable  F. 
Asso.  23  S.  D.  240,  121  N.  W.  773; 
Beauchamp  v.  Retail  Merchants  Asso. 
38  N.  D.  483,  165  N.  W.  545;  Schwin- 
dermann  v.  Great  Eastern  Casualty  Co. 
88  N.  D.  584,  165  N.  W.  982;  Pulaski 
v.  Sovereign  Camp,  W.  W.  105  Misc. 
740,  174  N.  Y.  Supp.  298;  Donahue  ». 
Mutual  L.  Ins.  Co.  37  N.  D.  203,  LJUL 
1918A,  300,  164  N.  W.  60. 

Deceased  was  not  engaged  in  per- 
forming an  act  of  naval  service  at  the 
time  of  his  death. 

Beauchamp  v.  Retail  Merchants 
Asso.  38  N.  D.  483,  165  N.  W.  545; 
Union  Cent.  L.  Ins.  Co.  v.  Hughes,  110 
Ky.  26,  60  S.  W.  850;  Wilkinson  v. 
Travelers'  Ins.  Co.  —  Tex.  Civ.  App. 
— ,  72  S.  W.  1016. 

Defendant  was  liable  on  the  policy. 
Welts  v.  Connecticut  Mut.  L.  Ins.  Co. 
48  N.  Y.  34,  8  Am.  Rep.  518;  New  York 
L.  Ins.  Co.  V.  Hendren,  24  Gratt.  536; 
LaRue  v.  Kansas  Mut.  L.  Ins.  Co.  68 
Kan.  539,  75  Pac.  494;  Coxe  v.  Em- 
ployers* Liability  Assur.  Corp.  [1916J 
2  K.  B.  629,  85  L.  J.  K.  B.  N.  S.  1557, 
114  L.  T.  N.  S.  1180,  33  Times  L.  R. 
664;  Ex  parte  Mikell,  253  Fed.  817; 
Woods  V.  Standard  Acci.  Ins.  Co. 
L.R.A.1918C,  130,  note ;  Redd  v.  Ameri- 
can Cent.  L.  Ins.  Co.  200  Mo.  App.  383, 
207  S.  W.  74;  Interstate  Business 
Men's  Acci.  Asso.  v.  Lester,  168  C.  C. 
A.  309,  257  Fed.  225;  Kelly  v.  Fidelity 
Mut.  L.  Ins.  Co.  169  Wis.  274,  4  A.LJL 
845,  172  N,  W.  162. 
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At. the  time  of  the  payment  of  the 
premium  due  in  September,  the  insur< 
ance  company,  through  its  agent, 
Stark,  had  full  knowledge  of  the  fact 
that  X^ft  deceased  was  at  Dunwoody 
Institute.  This  fact  being  known  to 
Stark,  his  knowledge  would  be  held  to 
be  the  knowledge  of  the  company. 

Teutonia  Ins.  Co.  v.  Howell,  21  Ky. 
L.  Rep.  1245,  54  S.  W.  852;  Germania 
L.  Ins.  Co.  V.  Koehler,  168  111.  293,  61 
Am.  St.  Rep.  108,  48  N.  E.  297;  Hard- 
ing V.  Norwich  Union  F.  Ins.  Soc.  10 
S.  D.  64,  71  N.  W.  756;  Fosmark  v. 
Equitable  Fire  Asso.  23  S.  D.  102.  120 
N.  W.  777;  Thomas  v.  Modern  Brother- 
hood. 26  S.  O.  632.  127  N.  W.  672. 

BirdzcU,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judgment 
in  favor  of  the  plaintiff  and  from  an 
order  denying  a  motion  to  vacate 
and  to  order  judgment  in  favor  of 
the  plaintiff  for  a  lesser  amount. 
The  action  is  one  to  recover  the  face 
of  a  life  insurance  policy.  The  de- 
fense is  that,  by  reason  of  a  provi- 
sion in  the  policy,  the  hability  of  the 
defendant  was  limited  to  $68.30, 
the  amount  of  premiums  previously 
paid  by  the  insured. 

On  October  30,  1917,  a  policy  of 
insurance  in  the  sum  of  $2,000  was 
issued  by  the  defendant  company  to 
Hiram  I.  0.  Myli,  in  which  Lena 
Myli.  his  mother,  the  plaintiff  in  this 
action,  was  sole  beneficiary.  On  or 
about  June  19, 1918,  the  insured  en- 
listed in  the  United  States  Navy, 
and  was  required  to  attend  Dun- 
-woody  Institute  in  Minneapolis  for 
training.  The  Institute  was  at  the" 
time  under  the  control  of  the  United 
States  Naval  Department,  and  it 
furnished  technical  and  other  in- 
struction to  enlisted  men  after  the 
fashion  of  ordinary  colleges.  There 
were  also  some  requirements  as  to 
drill  and  physical  culture.  After  a 
brief  illness  of  influenza,  the  insured 
died  on  October  7,  1918,  in  the  city 
hospital  at  Minneapolis.  At  the 
trial  of  the  action  the  court  directed 
a  verdict  for  the  plaintiff,  and  the 
defendant  appeals. 

Upon  this  appeal  the  principal 
contention  of  the  defendant  and  ap- 
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pellant  concerns  its  liability  under 

the  policy.  It  contests  liability  for 
the  face  of  the  policy  on  the  ground 
that  by  express  provision  it  was 
stipulated  that  its  liability  should 
not  exceed  the  cash  premium  paid, 
if  the  death  of  the  insured  should 
occur  while  he  was  engaged  in  naval 
service.  The  language  of  the  pohcy 
upon  which  thi^  contention  is  baaed 
is  as  follows :  "If,  within  five  years 
from  date  hereof,  the  death  of  the 
insured  shall  occur  while  engaged  in 
militaiy  or  naval  service  in  time  of 
war  without  previously  having  ob- 
tained from  the  company  a  permit 
therefor,  the  company's  liabili^ 
shall  be  limited  to  the  cash  premi- 
ums paid  hereon  for  the  three 
years  from  date  of  issuance  and 
thereafter  to  the  legal  reserve  on 
this  policy." 

The  argument  is  that  the  above 
provision  reduces  liability  to  a  re- 
turn of  the  premium  in  this  case,  by 
reason  of  the  fact  that  the  insured 
was  at  the  time  of  his  death  an  en- 
listed man  in  the  naval  service.  It 
is  contended  that  the  effect  of  the 
provision  is  to  automatically  cancel 
the  life  insurance  stipulated  in  the 
policy,  the  moment  the  policyholder 
becomes  enlisted  or  inducted  into 
the  military  or  naval  service  with- 
out having  previously  obtained  a 
permit  therefor,  and  without  com- 
plying with  whatever  provisions 
(not  named  in  the  policy)  the  com- 
pany might  wish  to  require  concern- 
ing additional  premiums.  As  against 
this  contention,  the  respondent  as- 
serts that  it  is  the  evident  purpose 
of  the  stipulation  to  provide  only 
against  the  consequences  of  extra 
hazard  incident  to  actual  service  ,  in 
connection  with  hostilities. 

Before  the  harsh  construction  in 
the  direction  of  forfeiture  can  be 
supported,  it  must  be  found  to  re- 
sult necessarily  from  the  provisions 
of  the  policy.  The  policy  must  be 
read  in  the  light  of  the  obvious  pur- 
pose of  the  particular  provision,  and 
it  must  be  found  that  the  exemption 
falls  clearly  and  directly  within  its 
terms.  It  seems  clear  to  us,  upon  a 
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view  of  the  whole  policy  and  the 
evident  purpose  u^- 
Jieith^fn*"        derlying   the  par- 
miiHarr  Bervice  ticular  Stipulation. 
"        that    the  circum- 
stances of  this  case 
do  not  bringr  the  defendant  within 
the  exemption  contracted  for. 

This  policy  is  more  than  the  usual 
life  insurance  policy.  It  provides 
for  the  payment  of  $2,000  upon  the 
death  of  the  insured,  "or  $4,000  in 
the  event  of  the  death  of  the  insured 
.  .  .  while  this  policy  is  in  full 
force,  by  bodily  injury  effected  ex- 
clusively by  external,  violent,  and- 
accidental  means,  not  including 
death  by  self-destruction,  sane  or 
insane,  nor  resulting  from  military 
or  naval  service  in  time  of  war,  and 
occurring  within  ninety^  days  after 
such  bodily  injury." 

The  policy  also  provides,  under 
the  head  of  "Risks  Not  Assumed," 
that  it  is  issued  without  restrictions 
as  to  residence,  travel,  or  occupation, 
"except  military  or  naval  service 
in  time  of  war  as  provided  here- 
in," and  that,  subject  to  the  restric- 
tion for  militory  or  naval  service  in 
time  of  war,  the  face  value  shall  be 
incontestable  after  two  years;  also 
that  "the  double  indemnity  benefit 
contained  in  this  policy  shall  be  con- 
testable, after  two  years  from  the 
date  of  issuance,  only  for  military  or 
naval  service  in  time  of  war,"  etc. 

Besides  the  double  indemnity  fea- 
ture, the  policy  also  contains  a  dis-> 
ability  feature,  and  in  the  para^aph 
defining  the  disability  protection  it 
is  stated  that  after  the  payment  of 
one  annual  premium,  and  while  the 
policy  is  in  full  force,  the  company, 
upon  receipt  of  proofs  of  disability, 
will  pay  certain  stipulated  benefits. 
The  injuries  excepted,  for  which 
benefits  will  not  be  paid,  are  stated 
as  follows :  "Excluding  intentional, 
self-inflicted  injuries,  or  injuries  re- 
sulting from  military  or  naval  serv- 
ice in  time  of  war." 

There  are  further  stipulations  for 
a  reduction  of  the  annual  premiums 
to  the  extent  of  $1.46  per  thousand 
dollars  if  the  insured  shall  elect  to 
cancel  the  disability  protection,  and 


$2  on  each  thousiind  if  the  insured 
shall  elect  to  cancel  the  double  in- 
demnity protection. 

From  the  foregoing  provisions  it 
is  apparent  that  the  insurance^  com- 
pany did  not  stipulate  for  nonliabil- 
ity under  either  the  double  indem- 
nity or  disability  clauses  of  the 
policy,  for  injuries  to  the  insured  ot 
for  accidental  death,  while  his  status 
was  that  of  an  enlisted  man.  For 
these  clauses  specifically  provide  for 
nonliability  for  the  double  indem- 
nity and  the  disability  benefit  only 
in  case  the  injury  or  death  results 
from  military  or  naval  service  in 
time  of  war.  If  the  appellant's  con- 
tentions are  correct  with  respect  to 
the  meaning  of  the  clause  particu- 
larly relied  upon,  the  situation 
would  be  this:  If  an  enlisted  mm 
should  die  from  some  cause  not  at- 
tributable to  war,  the  insurance 
would  not  be  collectable.  But  if, 
while  walking  down  the  street  lie 
should  meet  with  an  accident  not  at- 
tributable to  the  extra  hazard  of 
war,  he  would  be  entitled  to  his  dis- 
ability benefits,  or^  if  he  should 
meet  accidental  death,  the  benefici- 
ary would  be  entitled  to  double  in- 
demnity. 

It  will  be  seen  that  if  the  construc- 
tion of  the  appellant  be  followed 
there  is  a  repugnancy  on  the  face  of 
the  iwlicy  between  the  provision  re- 
lied upon  and  the  provision  concern- 
ing double  indemnity  in  case  death 
results  from  accidental  means  not 
"resulting  from"  military  or  naval 
service.  The  repugnancy  is  this: 
A  double  indenmity  is  provided  for 
in  case  of  accidental  death,  provided 
that  such  death  does  not  result  from 
military  or  naval  service  in  time  of 
war,  and  in  the  clause  relied  upon  by 
appellant,  as  construed  by  it,  no  in- 
surance is  provided  in  case  death 
s"hall  occur  while  the  insured  is  "en- 
gaged in  military  or  naval  service 
in  time  of  war."  If  an  enlisted  man 
should  meet  death  by  accidental 
means  not  attributable  to  military 
or  naval  service,  the  double  indem- 
nity would  be  payable  under  the 
double  indenmity  clause,  but  under 
the  clause  relied  upon  it  would  also 
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be  true  that  hia  death  occurred 
while  his  status  was  that  of  an  en- 
listed man  in  time  of  war,  and  the 
death  loss  would  not  be  payable. 

The  other  provisions  of  the  policy 
respecting:  the  extra  hazard  of  war 
service  appear  to  be  based  upon  the 
same  foundation  as  the  double  in- 
demnity provision.  They  except 
from  liability  for  injury  or  accident 
only  where  occasioned  by  the  extra 
hazard.  The  whole  policy  should  be 

together,  so 
<M  etaum—  that  its  provisions 
may  be  reconcUed 
to  a  consistent  purpose.  Especially 
should  this  be  done  where  the  main 
purpose  is  evident,  and  is  one  which 
accords  with  reason.  It  would  in- 
deed be  a  peculiar  situation  under 
which  a  person  who  has  life  insur- 
ance has  double  indemnity  in  case  of 
death  by  accident  and  no  indemnity 
in  case  of  death  from  natural  causes. 
This  situation  is  rendered  none  the 
less  peculiar  by  reason  of  the  fact 
that  upon  obtaining  the  permit  the 
exception  provided  in  the  douUe  in- 
denmiEty  and  disability  clauses  would 
still  obtain,  because  a  repugnancy 
arises  and  does  exist  as  explained 
above  upon  the  failure  to  obtain  a 
permit. 

Reading  the  whole  policy,  we 
deem  the  intention  of  its  various 
'  provisions  with  regard  to  the  re- 
strictions concerning  military  or 
naval  service  to  be  clear.  The  ex. 
press  intention  does,  in  reality,  con- 
form to  the  purpose  of  the  provi- 
sion as  stated  in  the  deposition  of 
an  officer  of  the  company,  namely,  to 
except  the  policy  from  applying 
where  the  insured  has  come  to  his 
death  from  a  hazard  connected  with 
DEiilitary  or  naval  s^ivice.  In  short, 
the  status  of  the  insured  is  not  made 
the  test,  but  the  character  of  the 
service.  The  important  words  in 
the  clause  relied  upon,  and  those 
which  signify  its  correlation  with 
the  other  provisions  hereinbefore 
referred  to,  are  "while  engaged  in 
militaiy  or  naval  service."  These 
words  are  descriptive  of  two  forms 
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of  hazardous  service  that  are  not  in- 
tended to  be  CQvered,  and  it  is  only 
while  the  insured  is  engaged  in  such 
service  that  the  exemption  is  appli- 
cable. It  is  idle  to  say  that  because 
one's  status  is  such  that  he  must 
respond  to  orders  from  military  or 
naval  authority,  he  is  in  military  or 
naval  service  within  such  a  provi- 
sion, when  in  fact  there  is  nothing 
about  his  daily  activities  that  sug- 
gests the  least  physical  danger  that 
would  enhance  an  insurance  risk. 

It  would  be  highly  unreasonable 
to  assume  that  it  was  intended  to' 
exempt  from  liability  on  the  mere 
ground  of  status. 
In  the  first  place,  if  avaiB*t  extr* 
status  were  to  be 
made  the  test,  language  should  have 
been  employed  to  make  it  apparent 
that  it  was  to  be  the  test.  For  in- 
stance, it  might  well  have  been 
stated,  "If  within  iive  years  from 
date  the  insured  shall  enlist  or  be- 
come inducted  into  the  military  or 
naval  service  without  having  ob- 
tained a  permit  therefor,"  ete.,  then 
status  would  clearly  have  been  the 
test.  In  the  late  war  we  know  that 
many  men  were  inducted  into  the 
service  and  assigned  to  special 
duties  for  which  they  were  fitted  by 
training,  and  which  involved  no 
hazard  peculiar  to  military  or  naval 
service;  also  that  many  who  were 
capable  of  receiving  special  technical 
training  were  assigned  to  institu- 
tions capaHe  of  giving  that  training, 
so  that  they  might  later  on  be  bet- 
ter equipped  for  more  highly  special- 
ized service  in  conducting  actual 
hostile  operations,  and  that,  while 
receiving  that  training,  they  were 
not  subjected  to  the  hazards  of  war. 
There  would  be  no  reason  for  such 
persons  to  assume  that  by  so  enlist- 
ing they  rendered  themselves  liable 
to  pay  extra  premiums  on  life  insur- 
ance policies  of  this  sort,  or,  failing 
to  do  so,  to  lose  the  benefit  of  their 
insurance. 

On  the  question  of  the  proof  that 
the  insured  came  to  his  death  while 
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subjected  to  the  hazard  of  naval 

service,  it '  is  clear 
^Mtth  twm  that' such  is  not  the 
kmmvS'orBaTai  case.  He  WES  in  an 
•erviee.  inland  city,  and  not 

subject  to  an}'  risks 
not  common  to  civilians  with  whom 
he  was  constantly  associated.  Nei- 
ther do  we  deem  the  exclusion  of  the 
testimony  of  defendant's  agents, 
with  reference  to  the  construction  of 
the  contract  at  the  time  the  applica- 
tion was  made,  to  be  erroneous.  By 
express  stipulation  the  company 
refused  to  be  bound  by  any  construe- 
*tion  placed  upon  the  policy  by  its 
agent,  or  agents,  and  from  this  it 
results  that  the  conversations  tak- 
ing place  between  the  insured  and 
the  agents  of  the  defendants  could 
not,  as  a  matter  of  law,  amount  to  a 
mutual  construction  of  the  contract 
by  the  parties;  and  the  provisions 
are  not  so  doubtful  that  a  court 
ymould  be  justified  in  following  any 
construction  the  insured  alone 
might  have  placed  upon  it. 

For  the  foregoing  reasons,  the 
judgment  and  order  appealed  from 
are  affirmed. 

I  Christbuison,  Ch.  J.,  and  Bronson, 
Grace,  and  Robinson,  JJ.,  concur. 

A  petition  for  rehearing  having 
been  filed,  Blrdiell,  J.,  on  December 
8,  1919,  handed  down  the  following 
additional  opinion: 

Appellant  has  filed  a  petition  for 
rehearing,  in  which  emphasis  is  laid 
upon  a  portion  of  those  provisions 
of  the  policy  relating  to  double  in- 
demnity and  disability.  It  is  stated 
that  these  provisions  are  expressly 
made  applicable  only  "while  the 
policy  is  in  full  force  and  effect," 
and  that,  in  the  instant  case,  if  ap- 
p^ant's  contention  as  to  the  mean- 
ing of  the  principal  clause  in  contro- 
versy is  correct,  the  policy  would  not 
be  in  full  force  and  effect  while  a 
man  was  in  military  or  naval  serv- 
ice without  a  permit.  Ergo,  says  the 
petitioner,  the  discussion  in  which 
the  repugnancy  is  pointed  out  begs 
the  question,  for  it  first  assumes 
that  the  policy  "is  in  full  force 
and  effect."    The  learned  counsel 
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for  the  petitioner  are  apparently 
unmindful  of  the  argument  ad- 
vanced by  them  in  the  brief  in 
answer  to  the  respondent's  .^Q)iten- 
tion  that  the  company  had  waived 
the  benefit  of  the  clause  in  question. 
The  respondent  argued  that,  by  the 
acceptance  of  the  premium  from  the 
insured  after  his  enlistment  in  the 
naval  service,  the  company  had 
waived  the  provision  respecting 
limited  liability  during  such  serv- 
ice. Appellant's  counsel  asserted 
in  the  brief,  and  strenuously  ar- 
gued (and  we  tiiink  correctly) , 
that  this  did  not  constitute  a  waiver, 
for  the  insured  had  the  right  to  pay 
the  premiums  "and  continue  the 
policy  in  force  while  he  was  in  the 
naval  service  of  the  United  States, 
notwithstanding  the  exemption  of 
the  company  from  liability,"  etc.  It 
is  our  view  that  the  policy  was  in 
force,  as  the  counsel  for  appellant 
orii^naily  argued,  and  that  the  re- 
pugnancy does  exist  as  pointed  out 
in  the  original  opinion.  It  may  be 
added  that  the  petitioner's  argu- 
ment is  clearly  founded  upon  a  mis- 
conception of  the  stipulation  relied 
upon.  The  stipulation  does  not  can- 
cel the  policy.  It  only  provides  what 
the  liability  shall  be  in  case  of  the 
death  of  the  insured  while  engaged 
in  military  or  naval  service  without  a 
permit.  It  does  not  purport  to  limit 
or  create  any  exemption  from  liabil- 
ity for  disability  following  accidents 
sustained  by  one  in  the  military  or 
naval  service,  not  resulting  from 
such  service.  Then,  to  accentuate 
the  repugnancy  previously  pointed 
out,  the  policy  says :  "If  the  death 
of  the  insured  shall  occur  during  the 
period  of  total  and  permanent  dis- 
ability, then  the  full  amount  of  this 
policy,  less  the  value  of  any  indebt- 
edness, shall  be  paid  to  the  bene- 
ficiary." 

It  is  clear  that  the  disability  bene- 
fit attaches  before  the  exemption 
from  liability  for  a  death  loss  be- 
comes operative. 

If  the  disability  and  double  in- 
demnity provisions  were  not  in- 
tended to  be  operative  while  the  in- 
sured was  in  the  military  or  naval 
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service  without  a  permit,  it  would 
se«m  that  the  policy,  which  exjnress- 
ly  stipuUites  for  stated  reductions  in 
the  i^remium  where  the  injured 
elects  ^0  cancel  these  benefits,  would 
also  be  extended  to  cancelations  au- 
tomatically effected  through  entry 
into  the  military  or  naval  service 
without  a  permit.  The  insurance 
company  itself  has  apportioned  the 
premiums  to  these  risks,  and  why 
would  it  collect  those  portions  of 


the  premiums  applicable  to  such 
risks  from  a  man  in  military  or 
naval  service  without  a  permit,  if  it 
was  not  aasuminsr  the  risks  exactly 
as  stated  in  the  policy?^  And»  as 
stated,'  the  exemptions  under  these 
clauses  are  based  upon  death  or  in- 
juries resulting  from  military  or 
naval  service  in  time  of  war. 
The  petition  is  denied. 

ChrisCianson,  Ch.  J.,  and  RolMn- 
son,  Branson,  and  Grace,  JJ.,  concur. 


ANNOTAltON. 

VaKdity,  constmctioii,.  and  effect  of  proviuoni  m  Ufa  or  fr*^tfi4  policy  in 

rdalion  to  mililary  mnnem. 


I.  Validity.  1103. 
II.  Constrnetion  and  effect: 

a.  Commencement  and  termination 

of  period,  1104. 

b.  Character  and  natnre  of  risks 

contemplated,  1105. 

The  above  question  is  covered  in  the 
annotations  to  Kelly  v.  Fidelity  Mut. 
L.  Ins.  Co.  4  A.L.R.  S48,  and  Miller  v. 
Illinois  Bankers'  Ltfe  Aaso.  7  A.L.R. 
382.  And  the  present  annotation  in- 
cludes the  later  decisions  on  the  point, 
which,  it  will  be  observed,  are  rapidly 
accumalating. 

I.  ToIfdHy. 

(Supplementing  annotation  in  4 
A.LJC.  848.) 

In  accord  with  the  earlier  view,  it 
has  been  held  that  a  provision  exempt- 
ing an  insurer  from  liability  in  case 
the  insured  dies  while  engaged  in 
naval  or  military  service  is  valid,  and 
not  against  public  policy.  BradshaW 
T.  Farueks*  &  Bankers'  l.  Iks.  Go. 
(reported  herewith)  ante,  1091;  Reid 
V.  American  Nat.  Assur.  Co.  (1920)  — 
Mo.  App.  — ,  218  S.  W.  957.  With  re- 
spect to  this  question  the  court,  in 
Reid  V.  American  Nat.  Assur.  Co, 
(Mo;)'  supra,  said:.  "The  suggestion 
that  an  exemption  clause  of  this  char- 
acter should  be  held  void  as  against 
public  policy,  in  that  it  deters  enlist- 
ment in  the  Army  or  Navy  and  ham- 
pers the  government  in  its  war  activi- 
ties, has  not  been  considered  directly 
except  in  Miller  v.  Illinois  Bankers' 


U^— continued. 

c.  Persons  contemplated ;  manner  of 

induction,  1109. 

d.  Payment   of   extra  premiums^ 

1110. 

III.  Waiver  or  estoppel,  1110. 

Life  Asso.  (1919)  138  Ark.  442,  7 
A.L.R.  373,  212  S.  W.  310,  and  there  the 
court  ruled  against  the  contention.  It 
has  doubtless  been  more  or  1ms  con- 
sidered in  other  eases,  as  it  was 
us  in  Malone  v.  State  L.  Ins.  Go.  (1919) 
202  Mo.  App.  499,  213  S.  W.  877, 
though  not  discussed.  We  find  no  sug- 
gestion by  court  or  textbook  writer 
that  such  clause  is  void  as  against 
public  policy.  That  service  in  the 
military  forces  in  time  of  war  is  a 
somewhat  hazardous  occupation  must 
be  admitted.  That  the  government 
could,  under  its  war  powers,  com- 
pel insurance  companies  to  carry 
insurance  on  soldiers  at  regular 
rates,  need  not  here  be  questioned. 
It  ia  sufficient  to  say  that  it  has  not 
done  so.  That  is  only  one  of  the 
numerous  financial  loss w  incident  to 
military  service.  The  fact  that  the 
government  entered  largely  into  war 
risk  insurance,  doubtless  at  large  ex- 
pense and  loss,  was  due  in  part,  at 
least,  to  the  fact  that  insurance  con)- 
panies  were  not  willing  to,  and  doubt- 
less could  not  accept  at  great  loss, 
carry  insurance  on  soldiers  and  sail- 
ors, except  at  a  considerable  increase 
of  rates.  We  find  no  suflBcient  reason 
for  declaring  void  as  against  public 
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policy  provisions  in  contracts  of  in- 
surance excluding:  therefrom  the  haz- 
ards incident  to  military  service  in 
time  of  war,  or,  what  is  the  same 
thing,  exacting  a  hifi:her  rate  of  pre- 
mium for  sach  risks." 

And  in  Ruddock  v.  Detroit  L.  Ins. 
Co.  (1920)  —  Mich.  — ,  177  N.  W.  242, 
a  provision  of  a  life  insurance  policy 
entered  into  witii  one  of  military  age 
when  a  state  of  war  existed,  that  mili- 
tary or  naval  service  in  time  of  war 
was  not  a  risk  assumed  under  the  pol- 
icy, was  held  not  invalid  on  the  ground 
that  it  was  against  public  policy.  The 
court  said :  "It  must  be  borne  in  mind 
that  the  solvency  of  insurance  com- 
panies is  maintained  by  the  collection 
of  their  premiums;  that  risks  differ, 
and  that  a  rate  adequate  for  one  con- 
dition may  not  be  adequate  for  an- 
other; and,  eliminating  the  question 
of  the  power  of  the  state  to  prescribe 
a  Standard  form  of  contracts  of  insur- 
ance and  otherwise  regulate  such  cor- 
porations (questions  not  here  in- 
volved) ,  a  company  may  contract  with 
the  insured  upon  the  terms  under 
which  it  shall  be  bound.  Both  the  par- 
ties to  this  contract  knew  when  it  was 
entered  into  that  a  state  of  war  ex- 
isted; both  knew  that  deceased  was  of 
draft  age,  that  he  was  a  single  man 
in  good  health,  as  his  medical  exami- 
nation showed ;  and  both  knew  he  was 
subject  to  be  called  by  our  govern- 
ment to  do  military  service.  With  this 
knowledge,  possessed  by  both,  this 
contract  of  insurance  was  entered  in- 
to. The  government  to  which  both 
owed  allegiance  had  the  right  to  call 
the  deceased  to  the  service.  We  are 
unable  to  perceive  that  public  policy 
prevented  them  from  contracting  that, 
if  that  event  took  place,  defendant 
should  not  be  bound  if  death  occurred 
while  in  such  service,  unless  a  permit 
was  given  and  an  additional  fee  or 
premium  paid.  The  parties  did  not 
differentiate  between  voluntary  and 
involuntary  service,  between  service 
performed  under  enlistment  and  serv- 
ice performed  under  the  Draft  Law, 
and  we  cannot,  without  making  a  con- 
tract for  them,  read  such  differentia- 
tion into  the  policy." 

It  will  be  observed  that  the  con- 


clusion in  this  case  is  in  harmony  with 
the  decisions  in  Duckworth  v.  Scottish 
Widows*  Fund  Life  Assur.  Soc.  (1917) 
38  Times  L.  R.  (Eng.)  430,  and  Killer 
V.  Illinois  Bankers'  Life  Asso.  (Aifc.) 
supra,  which  are  set  out  in  the  prior 
annotation. 

And  it  was  conceded  in  Long  v.  St 
Joseph  L.  Ins.  Co.  (1920)  —  Mo.  App, 
— ,  225  S,  W.  106,  that  provisions  in 
life  insurance  policies,  reducing  lia- 
bility or  exempting  the  insurer  alto- 
gether in  case  of  insured's  deatii  while 
engaged  in  military  or  naval  service^ 
are  valid. 

IX*  CotMtmotlon  and  ef  ecC 
(Supplementing  annotations  in  4 
A.L.R.  848,  and  7  A.L.R.  382.) 

a.  Commencement  and  terminaUon  <f 
period. 

After  a  review  of  the  authoriti«  set 
out  in  the  prior  annotation,  the  coart 
in  Ruddock  v.  Detroit  L.  Ins.  Co. 
(1920)  —  Mich.  — ,  177  N.  W.  242, 
under  a  policy  providing  that  military 
or  naval  service  in  time  of  war  was 
not  a  risk  assumed  by  the  policy,  held 
that  one  had  entered  the  military  serv- 
ice when  he  had  passed  the  examina- 
tion, taken  the  oath,  been  Mirolled,  and 
become  subject  to  the  orders  of  Ihi 
military  authorities,  and  accordingly 
decided  that  an  insured  had  entered 
such  service  where  he  had  been  duly 
inducted  into  the  military  service  of 
the  United  States  and  had  died  of 
pneumonia  at  a  military  camp.  The 
court  said:  "An  examination  of  the 
authorities  is  convincing  that  one  has 
entered  'military  service*  when  he  has 
passed  the  examination,  taken  the 
oath,  been  enrolled  as  a  soldier,  and 
become  subject  to  the  orders'  of  the 
military  branch  of  the  government 
This,  we  think,  ia  clearly  the  common 
understanding  of  that  term.  He  then 
gives  up  for  the  time  being.the  occu- 
pation of  a  civilian,  and  takes  up  the 
tasks  of  a  soldier.  He  may  no  longer 
come  and  go  as  he  pleases.  He  is  con- 
stantly subject  to  the  orders  of  his 
superiors.  If  he  violates  the  Articles 
of  War  he  is  tried  by  court-martial,  a 
military  court  His  status  is  then 
fibced.  He  is  as  clearly  in  the  militaiy 
service  when  in  training  as  when  be- 
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fore  the  enemy.  We  think  the  parties 
to  this  contract  so  understood  the 
term,  as  *niilitary  serviee*  in  times  of 
peace  did  not  suspend  the  contract  or 
relieve  defendant  of  liability.  The 
parties  had  the  right  to  draw  the  line 
where  liability  would  cease  in  time  of 
war.  They  drew  it  at  the  point  where 
the  insured  entered  'military  service/ 
when  he  was  inducted  into  that  serv- 
ice. Unless  we  interpolate  the  word 
'active/  or  otherwise  change  the  lan- 
guage  of  the  contract,  we  must  hold 
that  the  defendant  was  not  liable  un- 
der the  terms  of  the  contract.  We 
recognize  the  rule  that  if  two  reason- 
aUe  interpretations  of  the  contract  are 
pitmissible,  we  should  adopt  the  one 
most  favorable  to  the  insured,  the  con- 
tract having  been  prepared  by  the  in- 
surer. This  rule  is  a  salntery  one, 
and  we  have  no  disposition  to  weaken 
its  force.  We  should,  however,  be 
careful  to  guard  against  its  misappli- 
cation. It  is  not  applicable  where  it 
is  necessary  to  read  something  into 
the  contract  that  the  parties  have  not 
put  there,  in  order  to  make  it  suscep- 
tible of  a  double  construction.  We  are 
constrained  to  hold  that  defendant  was 
pot,  under  the  policy,  required  to  pay 
upon  the  death  of  deceased,  which  oc- 
curred after  he  was  inducted  into  the 
military  service  of  his  country  during 
a  time  of  war,  and  while  he  was  still 
in  such  service.  The  language  found 
in  the  policy,  'Military  and  naval  serv- 
ice in  time  of  war  shall  be  construed 
to  include  work  as  a  civilian  in  any 
capacity  whatever  in  connection  with 
actual  warfare/  cannot  aid  the  plain- 
tiff ;  on  the  contrary,  it  indicates  that 
'military  service,'  as  applied  to  a  sol- 
dfer,  does  include  service  not  con- 
nected with  actual  warfare  before  the 
enemy.  This  language  tends  to 
strengthen  rather  than  weaken  the  de- 
fendant's contention,  and  does  not  im- 
press us  as  in  any  way  sustaining  the 
plaintiff's  contention,  or  as  militating 
against  the  conclusion  we  have 
reached/' 

And  in  Reid  v.  American  Nat.  Assur. 
Co.  (1920)  —  Mo.  App.  — ,  218  S,  W. 
967,  the  court  said  that  an  insured, 
who  enlisted  in  the  Army  in  conse- 
quence of  the  draft  while  the  United 
11  A.L.R.— 70. 


States  was  at  war  with  Germany,  and 
died  of  pneumonia  in  a  hospital,  was. 
beyond  question  In  military  service. 

And  citing  the  Ruddock  Case 
(Mich.)  and  the  Reid  Case  (Mo.)  su- 
pra, and  the  Malone  Case  (1919)  202. 
Mo.  App.  499,  213  S.  W.  877,  set  out  in 
the  prior  annotation,  the  court  in 

BOATWRIGHT  V.  AMERICAN  L.  INS.  CO- 

(reported  herewith)  ante.  1085,  stated 
that  there  was  no  question  but  that,- 
when  the  Insured  enlistdd  and  took 
the  prescribed  oath,  he  ent^ed  the 
military'  service  of  the  government,, 
and  became  subject  to  the  orders  and 
discipline  of  the  military  branch  there- 
of. 

The  insured's  death  in  Slaughter  v* 
Protective  League  L.  Ins.  Co,  (1920) 
—  Mo.  App.  — ,  22S  S.  W.  819,  occurred 
after  the  signing  of  the  Armistice  on 
November  11,  1918,  and  the  court 
stated  that  even  if  they  were  willing 
to  hold  that,  on  the  death  of  a  soldier 
who  was  in  France,  from  pneumonia, 
after  the  Armistice  was  signed,  he 
was  not  engaged  in  military  service,, 
they  would  be  precluded  from  so  hold- 
ing under  the  stipulated  agreement  of 
facts. 

b.  Character  and  nature  of  rUBea  eon* 
temptateA. 

The  decisions  construing  provisions- 
excluding  full  liability  in  case  an  in- 
sured engages  in  military  or  naval 
service  are  not  in  entire  harmony,, 
where  an  insured  has  died  from  dis- 
ease at  a  military  camp  before  seeing 
any  active  service  abroad.  The  word 
"engaged/*  as  used  in  those  provisions 
in  connection  with  military  service,, 
has  been  given  rather  a  forced  con- 
struction in  some  cases,  where  the 
view  has  been  taken  that  the  word 
denotes  action,  and  means  death  while 
doing  or  taking  part  in  some  military 
service,  and  that  the  parties  intended 
that  the  liability  should  relate  to  a 
death  resulting  from  some  act  con- 
nected with  the  service,  in  contradis- 
tinction to  a  period  of  time  when  the 
insured  was  in  such  service. 

It  will  be  observed,  however,  that 
some  of  the  apparent  conflict  among 
.  the  cases  may  be  explained  by  noting 
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the  difFerence  in  the  phraseolosy  of 
the  policies. 

In  one  of  the  cases  (Benham  v. 
American  Cent.  L.  Ins.  Co.  (1920)  140 
Ark.  612,  217  S.  W.  462),  which  adopt- 
ed the  rather  strained  construction 
above  indicated,  the  policy  provided 
that  it  should  be  incontestable  except 
for  violation  of  its  provisions  as  to 
military  or  naval  service  in  time  of 
war,  and  that  "death  while  engaged 
in  military  or  naval  service  in  time  of 
war,  or  in  consequence  of  such  serv- 
ice," should  render  the  company  liable 
only  for  the  reserve,  unless  the  com- 
pany's permission  was  obtained  and 
sifch  extra  premium  paid  as  the  com- 
pany required.  It  was  contended  that 
the  case  of  Miller  v.  Illinois  Bankers' 
Life  Asso.,  set  out  in  the  prior  anno- 
tation in  7  A.L.R.  382,  controlled,  but 
the  court  refused  to  concede  the  point, 
and  held  that  the  words  "death  while 
engaged  in  military  service  in  time  of 
war"  meant  death  while  doing,  per- 
forming,, or  talcing  part  in  some  mili- 
tary service  in  time  of  war,  and  did 
not  include  a  case  of  death  from  in- 
fluenza of  an  enlisted  man,  who  died 
in  a  hospital  in  Dallas.  The  t:ourt 
said:  "The  words  in  the  restricted 
clause  now  under  consideration  mean 
something  more  than  death  to  the  in- 
sured  during  the  period  of  time  he 
was  in  the  military  service  of  the  Unit- 
ed States.  The  word  'engaged'  denotes 
action.  It  means  to  take  part  in.  To 
illustrate,  a  servant  injured  while  in 
the  operation  of  a  train  means  that  he 
must  be  injured  while  assisting  or  tak- 
ing part  in  the  operation  of  the  train. 
An  officer  engaged  in  the  discharge 
of  the  duties  of  his  office  is  one  per- 
forming the  duties  of  his  office.  So 
here,  the  words  'death  while  engaged 
in  military  service  in  time  of  war' 
mean  death  while  doing,  performing, 
or  taking  part  in  some  military  serv- 
ice in  time  of  war;  in  other  words,  it 
must  be  death  caused  by  performing 
some  duty  in  the  military  service. 
That  is  to  say,  in  order  to  exempt  the 
company  from  liability,  the  death  must 
have  been  caused  while  the  insured 
was  doing  something  connected  with 
the  military  service,  in  contradistinc- 
tion to  death  while  in  the  service  due 


to  causes  entirely  or  wholly  uncon- 
nected with  such  service.  This  con- 
struction, we  think,  would  be  accord- 
ing to  the  natural  and  ordinary  mean- 
ing of  the  words.  By  the  use  of  the 
word  'engaged,'  it  must  have  been  in- 
tended that  some  activity  in  tiie  serv- 
ice should  have  caused  the  deatii,  in 
contradistinction  to  merely  a  period  of 
time  while  the  insured  was  in  Uie  serv- 
ice. This  view  is  strengthened  whsa 
we  consider  the  words  following.  The 
words,  'or  in  consequence  of  such  serv- 
ice,' relate  to  the  word  death.  So  that 
death  'in  consequence  of  auch  serv- 
ice' means  death  reaultinif  from  some 
act  of  the  insured  connected  with  the 
service,  whether  such  death  oecomd 
during  the  period  ofi'his  service  or 
afterwards.  It  is  well  known  that 
there  is  more  danger  in  performing 
the  duties  incident  to  naval  or  mili- 
tary service  than  other  occupations. 
Hence,  after  the  World  War  com- 
menced, presumably  this  restrictive 
clause  was  added,  in  anticipation  that 
the  insured  might  join  the  Army  or 
Navy,  and,  recognizing  that  the  du- 
ties of  such  a  service  imposed  addi- 
tional danger  to  the  insured,  it  was 
provided  that  if  death  ensued  while 
he  was  engaged  in  the  |»erfomiance 
of  a  military  or  naval  service,  the  com- 
pany would  be  exempt  from  liability. 
The  word  'engaged,!  •  as  used  in  the 
policy,  means  an  active  or  physical 
performance  of  some  act  or  duty<  in 
connection  with  military  service^  As 
above  stated,  the  rule  applies  that  the 
clause  should  receive  the  interpreta- 
tion most  favorable  to  the  plaintiff^ 
because  the  defendamt  is  responsible 
for  the  language  used.  In  the  case  at 
bar  the  insured  died  from  influensa. 
and  the  record  shows  that  this  disease 
was  prevalent  throughout  the  United 
States,  and  that  soldiers  and  civilians 
alike  contracted  it  and  died  from  it 
The  death  of  the  insured,  then,  was 
in  no  sense  caused  by  performing  uiy 
military  service,  or  in  consequence  of 
being  engaged  in  military  service." 

And  in  Nutt  v.  Security  L.  Ins.  Co. 
(1920)  —  Ark.  — ,  218  S.  W.  675,  a 
provision  of  a  life  policy  that  after 
one  year  it  should  be  incontestaUe, 
"except  for  naval  or  militMy  swviee 
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ID  time  of  war  without  a  permit,"  and 
that;  "in  case  of  death  while  engaged 
in  such  aervice  without  a  permit,"  the 
amount  payable  should  be  only  the 
reserve  value,  was  construed  not  to 
mean  the  death  of  the  insured  during 
the  time  he  was  in  the  Army,  but  to 
*  mean  death  resulting  from  war  activi- 
ties. And  following  the  Benham  Case 
(AiIl)  supra^  it  was  held  that  recovery 
fof  the  full  amount  of  the  policy  could 
be  had  where  the  insured,  who  was  an 
enlisted  private  in  the  Army,  died  from 
inflnenza  in  a  base  hospital  at  a  mili- 
tary camp,  where  the  disease  was  com- 
mon Alike  to  soldiers  and  civilians. 
The  court  said :  "The  war  exemption 
provision,  when  read  in  entirety,  re- 
lates to  death  proximately  caused  by 
war.  In  order  to  give  the  proviso  con- 
tained in  the  provision  a  reasonable 
meaning,  it  is  necessary  to  restrict  the 
risks  not  assumed  by  appellee  insur- 
ance company  while  the  insured  was 
in  military  service  without  a  permit, 
to  deatii  incidental  to  military  duty. 
The  word  'engaged'  in  the  proviso  fur- 
nishes the  key  to  a  proper  construction 
of  the  provision.  It  was  so  held  by 
thia  court  in  the  interpretation  of  a 
provision  in  an  insKranee  policy  quite 
similar  to  tiae  provision  now  before 
us  for  construction,  in  the  recent  case 
of  Benham  v.  American  Cent.  h.  Ins. 
Co.  (1920)  140  Arfc.  612, 217  S.  W.  462, 
handed  down  on  November  24,  1919. 
In  that  case  the  court  said :  'The  word 
"engaged"  denote'  action.  It  means 
to  take  part  in' — and  in  the  same  case 
also  said:  "'Death  while  engaged  in 
ttiilitaiT  service  in  time  of  war"  means 
deatlk  while  doin?,  performing,  or  tak- 
ing part  in  some  military  service  in 
time  of  war.  That  is  to  say,  in  order 
to  exempt  the  company  from  liability, 
the  death  must  have  been  caused  while 
the  insured  was  doing  something  con- 
nected with  the  military  service,  in 
contradistinction  to  death  while  in  the 
kenrice  due  to  ckuses  entirely  or  whol- 
ly unconnected  with  such  service.' 
While  we  do  not  regard  the  clause  now 
before  us  for  construction  as  contain- 
ing any  ambiguity,  yet  an  additional 
rawnm  in  support  of  the  conclusion 
rcMlhed  upon  the  interpretation  of  the 
cUme  may  be  found  in  the  fact  that 


no  reduction  was  provided  in  the  pol- 
icy of  the  premium  during  the  period 
of  enlistment.  Had  it  been  the  inten- 
tion of  appellee  insurance  company  to 
relieve  itself  from  death  resulting 
from  natural  or  ordinary  causes  dur- 
ing the  period  of  enlistment,  it  would 
cwtainly  have  provided  for  a  corre- 
sponding reduction  la  the  premium. 
It  is  hardly  supposable  that  'the  same 
premium  of  $68.26  per  annum  would 
have  been  exacted  to  give  the  insured 
protection  to  the  extent  of  the  reserve 
value  of  the  policy,  when  the  reserve 
value  was  less  tiian  the  annual  pre- 
mium. The  fact  that  no  reduction  was 
made  in  the  premium  is  indicative  of 
the  intent  on  the  part  of  the  company 
to  exempt  itself  from  the  payment  of 
the  face  of  the  policy  under  the 
war  exemption  provision  from  death 
caused  by  enhanced  danger  or  hazard 
to  life  incident  to  war,  and  not  from 
death  incident  to  causes  for  which  it 
imposed  and  exacted  a  fixed  annual 
prelum." 

And  in  Long  v.  St.  Joseph  L.  Ins. 
Co.  (1920)  —  Mo.  App.  — ,  225  S.  W. 
106,  where  the  policy  provided  that  in 
case  of  death  of  the  insured  "while 
engaged  in  any  military  or  naval  serv- 
ice in  time  of  war,"  the  beneficiary 
shouW  acc^t  in  full  settlement  a  sum 
equal  to  the  prendums  paid,  it  was 
held  that  the  insurer  was  liable  for 
the  face  of  the  policy,  upon  its  appear- 
ing that  the  insured,  although  he  en- 
listed in  the  Navy  prior  to  the  sign- 
ing of  the  'Armistice,  died  after  such 
signing,  from  influenza,  while  he  was 
at  home  on  a  furlough.  The  court 
here  relied  on  the  Benhun  and  Nun 
Cases,  supra. 

And  the  court  in  Rex  Health  &  Acci. 
Ins.  Co.  V.  Pettiford  (1920)  —  Ind. 
App.  — ,  129  N.  E.  248,  also  relied  upon 
the  Benham  and  Nutt  Cases  in  reach- 
ing its  conclusion  that  death  did  not 
result  "while  engaged  in  active  mili- 
tary service,"  where  the  insured, 
shortly  after  having  entered  training 
camp,  died  at  the  Base  Hospital  of  in- 
fluenza. 

And  after  reviewing  the  cases  on 
the  point,  and  calling  attention  to 
some  lack  of  hamumy  and  also  to  the 
fact  that  ^e  language  of  the  policies 
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varied  somewhat,  the  court  in  Boat- 
VUGHT  V.  AMERICAN  L.  iNS.  Co.  (re- 
ported herewith)  ante,  1086,  held  that 
the  insured  at  the  time  of  his  death 
was  not  "engaged  in  military  or  naval 
service  in  time  of  war/*  within  the 
meaning  of  an  exnnption  provision  of 
-  the  policy  sued  on,  vfhere  he  enlisted 
in  the  Navy  and  died  of  influenza  at  a 
naval  training  station  on  the  Great 
Lakes,  at  a  time  when  that  disease  was 
prevalent  throughout  the  United 
States,  and  was  common  to  civilians 
as  well  as  enlisted  men. 

And  it  will  he  noted  that  in  Mm  v. 
AMERICAN  L.  INS.  Co.  (reported  here- 
with) ante,  1097,  the  insurer  was  held 
liable  for  the  face  of  the  policy,  where 
the  insured,  during  the  war,  enlisted 
and  was  assigned  to  an  instrucHon 
camp  in  Minneapolis,  and  died  in  the 
city  hospital,  the  court  holding  that  a 
provision  that  "If  within  five  years 
from  date  hereof  the  death  of  the  in- 
sured shall  occur  while  engaged  in 
military  or  naval  service  in  time  of 
war,  without  previously  having  ob- 
tained from  the  company  a  permit 
therefor,  the  company's  liability  shall 
be  limited,**  should  be  construed  in 
connection  with  a  clause  providing  for 
double  indemnity  in  the  event  of  .acci- 
dental death  not  "resulting  from  mili- 
tary or  naval  service  in  time  of  war," 
and  another  provision  for  double  in- 
demnity, "excluding  .  .  .  injuries 
resulting  from  military  or  naval  serv- 
ice in  time  of  war,"  the  view  being 
taken  that  the  provisions  for  limitation 
exempted  the  insurer  from  full  lia- 
bili^  only  where  death  was  occa- 
sioned by  an  extra  hazard,  incident  to 
military  or  naval  service,  and  that 
under  the  facts  of  the  case  the  pro- 
vision for  exemption  was  without 
force. 

And  in  GoRDEat  v.  Lincoln  Nat.  L. 
Ins.  Co.  (reported  herewith)  ante, 
1080,  a  provision  requiring  the  insured 
to  obtain  permission  to  enter  military 
service,  and  pay  an  extra  premium, 
and,  in  case  of  death  in  "consequence 
of  such  service  and  without  the  com- 
pany's permit,"  limiting  the  insurer's 
liability,  was  held  not  to  excuse  pay- 
ment of  the  face  of  the  policy,  except 
where  death  occurred  in  consequence 


cf  military  service,  and,  the  insured 
having  entered  the  military  service 
without  the  company's  consent,  and 
dying  at  a  base  hospital  of  pnemnonia. 
which  was  epidemic  among  botii  the 
civilian  and  military  population,  the 
view  was  taken  that  it  could  not  be 
said  from  the  evidence  in  the  case 
that  his  death  was  in  consequence  of 
military  service. 

The  court  distinguished  the  provi- 
sion from  that  in  the  Myli  Case  read- 
ing, "while  engaged  in  military  or 
naval  service  in  time  of  war,"  observ- 
ing that  had  that  provision  stood  alone 
it  would  have  been  extremely  doubtfnl 
whether  the  beneficiary  could  have  re- 
covered, where  tiie  insured  had  been 
inducted  into  the  active  military  or 
naval  service,  and  in  this  connectioo 
referred  to  the  other  provisions  of  the 
policy  in  the  MYLI  Case,  making  it 
plain  that  status  alone  was  not  the 
condition  of  the  limited  liability. 

It  will  be  observed  that  the  Myu 
CASE,  by  reason  of  the  additional  pro- 
visions, may  be  more  easily  distin- 
guished from  some  of  the  following 
cases  than  can  Benham  v.  Am«i- 
can  Cent.  L.  Ins.  Go.  (1920)  140  Aik. 
612,  217  S.  W.  462,  and  Nutt  v.  Se- 
curity L.  Ins.  Co.  (1920)  —  Ark.  — , 
218  S.  W.  675,  supra. 

The  court  in  Bradshaw  v.  Farmers' 
&  Bankers'  L.  Ins.  Co.  {reported  here- 
with) ante,  1091,  said  that  they  were 
unable  to  agree  with  those  decisions 
holding  that  the  expression  "engaged 
in  military  service"  meant  the  per- 
formance of  functions  in  actual  war 
or  in  resisting  the  hostile  action  of  the 
enemy,  and  held  that  the  provision  of 
the  policy  in  that  case  that  if  the  in- 
sured should  "engage  in  military  or 
naval  service  in  time  of  war,  in  event 
of  his  death  while  so  engaged,"  the 
recovery  should  be  limited  to  a  return 
of  premiums  paid,  unless  a  permit  was 
obtained  and  an  extra  premium  paid^ 
meant  no  more  than  that  the  inanred 
was  engaged  in  the  military  service, 
that  status  and  not  causation  was  the 
ground  for  the  limitation,  and  that  the 
insurer  was  liable  only  for  the  amount 
of  the  premiums  paid,  where  the  in- 
sured died  of  influenza  at  a  military 
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hospital  while  he  was  an  enlisted 

soldier. 

And  in  Slausrhter  v.  Protective 
League  L.  Ins.  Co.  (1920)  —  Mo.  App. 
— ,  223  S.  W.  819,  where  the  policy  pro- 
vides that  death  "while  engaged  in 
military  or  naval  service  in  time  of 
war"  was  a  risk  not  assumed,  and  that 
in  such  case  the  company  should  be 
liable  only  for  a  return  of  premiums 
paid,  it  was  held  that  the  exemption 
applied  upon  its  appearing  that  Uie 
insured,  who  was  a  private,  died  from 
pneumonia  somewhere  in  France, 
while  with  the  American  Expedition- 
ary Forces,  the  court  stating  that  the 
only  condition  re(;(uired  to  create  the 
e]^gmption  was  that  the  insured  be  en- 
gaged in  naval  or  military  service  in 
time  of  war.  Th'fe  court  said  that  they 
were  unwilling  to  make  the  close  dis- 
tinction in  regard  to  the  word  "en- 
gaged" that  was  adopted  in  Benham  v. 
American  Cent.  L.  Ins.  Co.  and  Nntt 
V. . Security  L.  Ins.  Co.  (Ark.)  supra. 

And  in  Sandstedt  v.  American  Cent. 
L.  Ins.  Co.  (1926)  109  Wash.  338.  186 
Fac.  1069,  it  was  held  that  the  insurer 
was  liable  only  for  the  res^e  value, 
where  the  insured  enlisted  in  the  mili- 
tary service,  and  died  in  France  of 
pneumonia,  and  the  policy  provided 
that  "death  while  engaged  in  military 
or  naval  service  in  time  of  war,  or  in 
consequence  of  s'Uch  service/*  should 
rrader  the  compahy  liable  for  only  the 
reserve  under  the  policy,  unless  the 
company's  permission  to  engage  in 
such  service  should  have  been  ob-  - 
tained  and  such  extra  premium  as  the 
company  might  require  have  been  paid. 

And  in  Reid  v,  American  Nat.  Assur. 
Co.  (1920)  —  Mo.  App.  — ,  218  S.  W. 
957,  a  provision  of  a  life  policy  that 
if  the  insured  should  die  "while  en- 
gaged in  military  service  in  time  of 
war,"  the  amount  of  liability  should 
be  limited  to  the  reserve  of  the  policy, 
>  was  held  to  limit  the  right  of  recovery 
to  the  reserve  of  the  policy,  where  the 
insured  died  of  pneumonia  at  a  hos- 
pital while  he  was  an  enlisted  man  in 
the  United  States  Army  during  the 
war.  The  court  distinguished  Redd  v. 
American  Cent.  L.  Ins.  Co.  (1918)  200 
Mo.  App.  383,  207  S.  W.  74;  and  Malone 
V.  State  L.  Ins.  Co.  (1919)  202  Moi 


App.  499.  213  S.  W.  877,  set  out  in  the 
earlier  annotation,  and  said :  "In  each 
of  the  two  cases  just  mentioned  the 
exemption  clause  was  so  worded  as  to 
require  more  than  mere  proof  that  the 
insured  died  while  in  military  service. 
In  the  Redd  Case,  the  insurer  was  not 
liable,  according  to  the  terms  of  the 
policy,  unless  the  deceased  was  in  the 
active  military  service,  as  distin- 
guished from  service  in  a  training 
camp;  and  in  the  Malone  Case,  the 
exemption  only  applied  when  the  de- 
ceased was  engaged  in  the  military 
service  and  his  death  was  the  result 
of  such  service.  In  the  present  case 
we  find  no  such  restrictive  clause,  but 
the  exemption  from  liability  applies  to 
every  death  occurring  while  the  in- 
sured is  engaged  in  the  military  serv- 
ice in  time  of  war.  The  policy  states 
in  unequivocal  terms  that  the  insurer 
shall  be  liable  only  for  the  net  reserve 
value  of  the  policy  in  case  the  insured 
dies  'while  engaged  in  naval  or  mili- 
tary service  in  time  of  war.'  If  this 
is  a  valid  policy  provision,  the  defend- 
ant cannot  be  held  liable  except  for 
the  small  reserve  value  of  this  policy, 
which  it  offered  to  pay.  There  is  noth- 
ing in  this  policy  contract  warranting 
the  instruction  that,  in  order  to  escape 
military  liability,  there  must  be  a  find- 
ing not  only  that  the  deceased  was  en- 
gaged in  military  service  at  the  time 
of  his  death,  but  that  such  death  was 
in  consequence  of  such  service." 

e.  Benona  contemplated;  manner  of  <n- 

ductton. 

In  Sovereign  Camp,  W.  W.  v.  Comp- 
ton  (1919)  140  Ark.  313, 216  S.  W.  672. 
an  amendment  to  the  constitution  of 
the  mutual  benefit  association  that  en- 
listed men  in  the  Army  and  Navy  dur- 
ing the  war  might  be  admitted  to  mem- 
bership, upon  payment  of  a  certain  ad- 
dition to  the  regular  rate,  was  held  to 
have  no  reference  to  members  in  good 
standing  at  the  time  of  the  amend- 
ment, but  to  apply  only  to  new  mem- 
bers.^ 

In  Sovereign  Camp,  W.  W.  v.  Comp- 
ton  (Ark.)  supra,  a  provision  of  the 
constitution  of  a  mutual  bene^  as- 
sociation that  persons  employM  as 
aviators  shonld  not  be  admitted  to 
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membership  was  held  not  to  relate  to 
one  in  the  aviation  service  in  the 
Army  and  Navy  of  the  United  States, 
but  to  refer  to  persons  engaged  in 
aviation  as  a  private  business. 

The  court  in  Bradshaw  v.  Farmers' 
&  Bankers'  L.  Ins.  Co.  (reported  here- 
with) ante,  1091,  held  that  the  provi- 
sion of  the  policy  limiting  liability  if 
the  insured  should  ,engage  in  military 
service  in  time  of  war  applied  equally 
to  persons  taken  into  the  military  serv- 
ice under  the  Selective  Service  Act, 
and  to  those  wlio  volunteered  and  en- 
tered the  service  by  enlistment.  And 
to  the  same  effect,  see  Ruddock  v.  De- 
troit L.  Ins.  Co.  (1920)  —  Mich.  — , 
177  N.  W.  242,  supra. 

d,  JPayment  of  extra  premiums. 

In  Carlson  v.  Scandia  L.  Ins.  Co. 
(1919)  170  Wis.  842,  174  N.  W.  896. 
a  provision  that  after  the  payment  of 
the  first  premium  a  grace  of  thirty-one 
days  would  be  allowed .  for  the  pay- 
ment of  any  subsequent  premium,  the 
policy  meanwhile  continuing  in  force, 
was  construed  as  applying  to  a  provi- 
sion that  military  and  naval  service 
was  a  risk  not  assumed,  unless  a  writ- 
ten permit  was  obtained  therefor  at  a 
rate  of  extra  premium,  and  providing 
for  a  limited  benefit  in  case  of  death 
while  in  such  service  without  such 
permit  and  payment  of  extra  premium, 
the  court  stating  that  the  two  provi- 
sions were  not  entirely  clear,  and  that 
the  company,  having  so  construed  the 
provisions,  could  not  complain,  and  ac- 
cordingly a  recovery  was  allowed  for 
the  death  of  an  insured  which  occurred 
within  thirty-one  days  after  he  had 
entered  the  service. 

In  Mattox  v.  New  England  Mut.  L. 
Ins.  Co.  (1920)  —  Ga.  App.  — ,  103  S. 
E.  180,  where  a  war  clause  in  a  policy 
provided  that  if  the  insured  within  five 
years  fronj  the  date  of  the  policy 
should  engage  in  any  military  or  naval 
service  in  time  of  war,  the  insurer's 
liability,  in  event  of  the  insured's 
death  while  so  engaged,  should  be  lim- 
ited to  a  return  of  premiums  paid,  un- 
less before  engaging  in  such  service, 
or  wjthin  thirty-one  days  thereafter, 
the  insured  should  pay  such  extra  pre- 
mium as  might  be  required  by  the  com- 


pany, the  court  refused  to  adopt  the 
plaintiff's  contention  that  the  bene- 
ficiary was  entitled  to  recover  the  face 
of  the  policy  upon  the  insurer's  death 
in  military  service  without  the  pay- 
ment of  an  extra  premium,  unless  the 
company  had  actually  demanded  it, 
but,  on  the  contrail,  sustained  the 
view  asserted  by  the  insurer  that  un- 
der the  war  clause,  considered  with 
other  provisions  of  the  policy,  it  was 
not  obligatory  on  the  company  to  as- 
certain that  the  insured  was  intendiDg 
to  enlist  in  military  service  and  notify 
him  that  the  company  required  an  ex- 
tra premium  for  such  service,  but  that 
it  was  clearly  incumbent  upon  the  in- 
sured, if  he  desired  to  keep  the  policy 
in  force  for  the  full  value,  to  notify 
the  insurer  of  his  intention  to  enter 
military  seorvice  so  that  the  company 
might  have  an  opportunity  to  demand 
the  extra  premium  of  him.  The  court 
recognized  the  rule  that  any  ambiguity 
in  an  insurance  contract  should  be 
construed  most  strongly  against  the 
insurer,  but  stated  that  the  construc- 
tion must  be  a  reasonable  and  not  a 
strained  one,  and  that  it  would  be  an 
unreasonable  construction  to  adopttbe 
theory  advanced  by  the  plaintiff. 

Jlt,  Waiver  or  estitppel. 

The  question  of  waiver  or  est^ipel 
not  being  distinctive,  or  peculiar  to  the 
subject  under  annotation,  the  cues 
cited  are,  of  course,  not  exhanstive  ob 
the  point. 

In  Ruddock  v.  Detroit  L.  Ins.  Co. 
(1920)  —  Mich.  — ,  177  N.  W.  242,  it 
was  held  that  the  doctrine  of  waiver 
or  estoppel  by  causing  the  beneficiary 
to  proceed  to  make  proofs  could  not  he 
invoked  against  the  defense  that  the 
policy  excluded  liability  in  case  of 
death  while  engaged  in  military  serv- 
ice. With  respect  to  this  tlie  court 
said:  ^'The  cases  where  the  doctrine 
of  waiver,  or  estoppel,  has  been  ap- 
plied, have  largely  been  cases  where 
the  insurance  companies  have  relied 
on  a  forfeiture  of  the  contract,  opon 
breaches  of  the  warranties  and  condi- 
tions to  work  such  forfeitures ;  and  in 
many  such  cases  this  court  and  other 
courts  of  last  resort  have  held  that 
if  the  companies  have  led  thie  other 
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party,  to  his  prejudice,— to  his  ex- 
pense,— ^to  understand  that  such  for- 
feitures, such  breaches  of  warranties 
and  conditions,  would  not  be  insisted 
upon,  then  the  companies  would  be  es- 
topped  from  asserting  such  defenses. 
But  here  the  defendant  makes  no 
claim  of  forfeiture  of  the  contract;  on 
the  contrary,  it  is  insisting  upon  the 
contract  itself,  and  insisting  that  by 
its  terms  it  did  not  insure  the  deceased 
when  engaged  in  military  service  in 
time  of  war.  To  apply  the  doctrine  of 
estoppel  and  waiver  here  would  make 
this  coniract  of  insurance  cover  a  loss 
it  never  covered  by  its  terms ;  to  create 
a  liability  not  created  by  the  contract, 
and  never  assumed  by  the  defendant 
under  the  terms  of  the  policy.  In  oth- 
er words,  by  invoking  the  doctrine  of 
estoppel  and  waiver,  it  is  sought  to 
bring  into  existence  a  contract  not 
made  by  the  parties,  to  create  a  lia- 
bility contrary  to  the  express  provi- 
sions of  the  contract  the  parties  did 
make." 

In  Caldwell  v.  Illinois  Bankers'  Life 
Asso.  (1921)  —  Tex.  Civ.  App.  — ,  226 
S.  W.  747,  where  it  was  provided  by 
statute  that  every  policy  of  life  insur- 
ance should  contain  the  entire  con- 
tract, that  no  policy  should  be  issued 
unless  it  cdiltained  a  provision  that 
the  {yolicy  should  constitute  the  entire 
contract,  and  that  no  life  insurance 
company  or  its  atfent  should  make  any 


agreement  as  to  the  insurance  except 
as  expressed  in  the  policy,  it  was  held, 
there  being  no  waiver  in  the  policy  of 
a  provision  that  death  while  in  service 
in  the  army  or  navy  of  any  govern- 
ment was  not  a  risk  covered  by  the 
policy,  that  in  view  of  these  statutory 
regulations,  the  provision  in  question 
could  not  be  orally  waived,  however 
clearly  the  oral  agreement  might  be 
established. 

There  was  held  to  be  no  waiver  of 
the  military  nonliability  clause  in  Reid 
V.  American  Nat.  Assur.  Co.  (1920)  — 
Mo.  App.  — ,  218  S.  W.  957,  by  reason 
of  the  acceptance  from  the  insured's 
brother  of  one  quarterly  instalment  of 
the  premium  after  the  insurer's  enlist- 
ment in  the  Army,  it  appearing  that 
the  insurer  had  no  knowledge  at  the 
time  of  payment,  or  before  the  in- 
sured's death,  that  he  had  entered  the 
military  service,  and  that  he  had  failed 
to  notify  the  insurer  of  such  tact  aa 
required  by  the  policy. 

And  it  has  been  held  that  the  mere 
acceptance  by  an  insurer,  of  premiums, 
with  knowledge  that  the  insured  was 
in  the  military  service,  did  not  waive  a. 
provision  of  the  policy  exempting  It 
from  llabilify  in  case  of  death  while 
in  the  military  service.  Miller  v.  Illi- 
nois Bankers'  Life  Asso.  (1919)  138 
Ark.  442,  7  A.LJt.  878,  212  S.  W.  310. 

J.  T.  W. 


OSCAR  L.  MARTIN,  Appt., 

V.  , 

PEOiPLE'S  MUTUAL  LIFE  INSURANCE  COMPANY  of  Joneaboro. 

Aricanaaa  Supreme  Court  —  Juty  S,  1920* 
<—  Ark.  — .  223  S.  W.  389.) 

Insurance  —  accident  —  wound  in  battle  as  accident. 

A  wound  received  by  a  soldier  in  battle  by  the  explosion  of  an  enemy^ 
shell  is  not  the  result  of  an  accident  vtrithin  the  meaning  of  an  accident 
insurance  policy. 

[See  note  on  this  question  beginning  on  page  1113.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Conway 
County  (Priddy,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  accident  insurance  policy.  Afprmed*. 
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Statement  by  Hart,  J.: 

Oscar  L.  Martin  brought  this  suit 
against  the  People's  Mutual  Life  In- 
surance Company  of  Jonesboro,  Ar- 
kansaSr  to  recover  $1,000  on  an  acci- 
dent insurance  policy. 

The  material  facts  are  as  follows : 
On  March  16,  1917.  the  Arkansas 
Mutual  Life  Insurance  Company  is- 
sued to  Oscar  L.  Martin  an  accident 
insurance  policy  in  the  sum  of 
$1,000.  Article  No.  4  of  the  policy 
provides  that,  should  the  insured 
sustain  bodily  injuries  resulting  di- 
rectly, independently,  and  exclusive- 
ly of  any  and  all  other  causes,  effect- 
ed solely  throiigh  external^  violent, 
and  purely  accidental  means,  which 
shall  wholly  and  continuously  from 
the  date  of  such  injury  disable  and 
prevent  insured  from  performing 
each  and  every  duty  pertaining 
to  any  and  every  kind  of  business, 
labor,  pr  occupation,  and  whidi  in- 
jury shall  require  the  continuous 
service  of  a  registered  surgeon  for 
one  full  week  or  more,  the  company 
will  pay  to  the  insured  the  sum  of 
$10  per  week  for  each  week  of  such 
disability,  not  exceeding  twenty  con- 
secutive weeks. 

Subsequently  Oscar  L.  Martin 
was  drafted  in  the  United  States 
Army  and  was  sent  with  the  Army 
to  France  to  fight  against  the  Ger- 
man Army.  On  July  22, 1918,  while 
the  United  States  and  German 
Armies  were  engaged  in  battle,  the 
Germans  fired  a  shell  which  fell  near 
where  Martin  was  engaged  in  fight- 
ing, and  exploded,  wounding  him  so 
severely  that  he  was  permanently 
disabled  for  more  than  two  months. 
Subsequently  to  the  issuance  of  the 
policy,  the  defendant  company  as- 
sumed all  liabilities  of  the  Arkansas 
Mutual  Life  Insurance  Company  un- 
der the  terms  of  the  policies  issued 
by  it. 

The  court  directed  a  verdict  for 
the  defendant,  and  the  plaintiff  has 
appealed. 

Messrs.  Sellers,  Gordon,  &  Seller^ 
for  appellant: 

Defendant  having  entered  the  bat- 
tle not  voluntarily,  the  injury  he  re- 
ceived was  an  accident. 


CRTS,  ANNOTATED.        [11  AL.R. 

14  R.  C.  L.  1255;  1  C.  J.  p.  459,  note 
89;  Gresham  v.  Equitable  Acci.  Ins. 
Co.  87  Ga.  497,  13  L.R.A.  838,  27  Am. 
St.  Rep^  263,  13  S,  E.  752. 
Mr.  Basil  Baker,  for  appellee: 
The  injury  received  was  not  an  acci- 
dent. 

Standard  Life  &  Acci.  Ins.  Co.  t. 
Langffton,  60  Ark.  381,  SO  S.  W.  427; 
United  States  Mut.  Acci.  Asso.  v.  Bar- 
ry, 131  U.  S.  100,  S3  L.  ed.  60,  9  Sup. 
Ct.  Rep.  765;  Atlanta  Acci.  Asso.  v. 
Alexander.  104  Ga.  709,  42  L.R.A.  188. 
30  S.  E.  939,  4  Am.  Neg.  Rep.  616; 
Lickleider  v.  Iowa  State  Traveling 
Men's  Asso.  184  Iowa,  423.  3  AXJL 
1295.  166  N.  W.  363.  168  N.  W.  884. 

Hart,  J.,  delivered  the  opinion  of 
the  coiui;: 

It  ia  insisted  by  counsel  for  tiie 
plaintiff  that  the  injury  received  by 
him  was  the  result  of  an  accident 
within  the  meaning  of  the  terms  of 
the  policy. 

We  do  not  agree  with  counsel  in 
this  contention.  The  policy  insured 
Martin  against  bod- 
ily  injuries  result- 
ing  dir«ctiy,  inde- 
peiidently,  and  ex- 
clusively of  any  and  all  other  causes, 
effected  solely  through  external,  vio- 
lent, and  purely  accidental  means. 
In  construing  a  similar  clause  in 
Standard  Life  &  Acci.  Ins.  Co.  v. 
Langston,  60  Ark.  381,  30  S.  W.  427, 
the  court  said  that  the  means  which 
produced  the  injury  must  be  some- 
thing unforeseen,  unexpected,  and 
unusual  at  the  time  it  occurred. 

In  Maloney  v.  Maryland  Casualty- 
Co.  113  Ark.  174,  167  S.  W.  845, 
the  court  had  under  consideration  a 
similar  clause,  where  the  insured 
was  injured  by  the  nurse  striking 
the  coccyx  bone  of  the  insured  while 
attempting  to  place  a  bedpan  under 
him,  thereby  causing  an  infection 
which  produced  blood  iwison.  The 
court  said  that  if  an  Injury  occurs 
without  the  agency  of  the  insured, 
it  may  be  logically  termed  acciden- 
tal, even  though  it  may  be  brought 
about  designedly  by  another  person. 

Tested  by  this  rule  we  do  not 
think  that  the  injury  sustained  by 
the.  insured  in  the  case  at  bar  was 
an  accidental  one.  He  was  drafted 
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in  the  United  States  Army,  and  was 
iniumi  in  battle  by  an  explosion  of 
a  shell  fired  from  the  gun  of  the 
enemy.  The  injury  tras  the  direct 
and  immediate  result  of  the  explo- 
sion of  the  shell.  If  the  words  as 
used  in  the  policy  are  to  be  under- 
stood in  their  plain  and  ordinary 
m^minfi:,  they  include  injury  from 
any  unexpected  event  which  happens 
as  by  chance,  or  which  occurs  with- 
out the  agency  of  the  insured.  In 
the  case  at  bar  the  injury  took  place 
according  to  the  usual  course  of 
tilings.  It  is  true  the  insured  be- 
came a  soldier  in  the  United  States 


Army  by  reason  of  the  Draft  Law 
after  the  United  States  had  engaged 
in  the  war  with  Germany;  but  the 
two  annies  voluntarily  engaged  in 
battle,  and  there  was  a  mutual  de- 
sign to  kill  and  injure  as  many  of 
the  enemy  as  possible. 

Under  these  circumstances,  it 
could  not  be  said  that  a  soldier  in- 
jured by  a  bullet  or  piece  of  shrap- 
nel from  the  enemy's  gun  sustained 
an  accidental  injury. 

It  follows  that  the  court  was  right 
in  directing  a  verdict  for  ttie  defend- 
ant, and  the  judgment  must  be  af- 
firmed. 


ANNOTATION. 

Acddent  buorance:  deadi  or  iigtfy  m  battie  as  due  to  accident  acddental 

means. 


As  to  validity,  construction,  and  ef- 
fect of  specific  provision  in  life  or  ac- 
cident policy,  in  relation  to  military 
service,  see  annotations  in  4  A.L.R. 
848;  7  A.L.R.  382;  and  the  supple- 
mental note  accompanying  Myli  v. 
American  L.  Ins.  Co.  ante,  1103. 

It  will  be  observed  that  in  the  re- 
ported case  (Martin  v.  People's  Mut. 
L.  Ins.  Co.  ante,  1111),  it  is  decided 
that  a  wound  received  by  a  soldier  in 
battle  by  the  explosion  of  an  enemy 
shell  is  not  the  result  of  an  accident 
within  the  meaning  of  an  accident  pol- 
icy, the  court  stating  that  the  injury 
took  place  according  to  the  usual 
course  of  things,  the  two  armies  being 
voluntarily  engaged  in  battle,  and 
each  having  a  common  design  to  kill 
and  injure  as  many  as  possible.  The 
somewhat  analogous  question  whether 
an  injury  received  by  one  who  assaults 
another  may  be  considered  an  accident 
is  treated  in  the  annotation  accom- 
panying Meister  v.  General  Acci.  Corp. 
(1919)  92  Or.  96,  4  A.L.R.  723,  179 
Pac.  913.  It  is  there  stated  that  in- 
juries sustained  by  an  insured  in  an 
encounter  brought  about  by  an  assault 
committed  by  him  upon  another  with  a 
deadly  weapon,  or  upon  one  who  he 
knew  had  such  a  weapon,  are  not  sus- 
tained  by  accident,  or  accidental 
means,  within  the  meaning  of  an  acci- 


dent policy,  since,  under  such  circum- 
stances, the  injury  is  the  natural  and 
probable  consequence  of  his  act.  The 
situation  in  the  r^orted  case  differs 
somewhat,  inasmuch  as  the  insured 
was  inducted  into  service  under  the 
draft,  and  was  also  bound  to  obey  com- 
mands of  his  officers;  but  these  facts 
were '  apparently  considered  of  little 
importance  in  the  reported  case. 

But  two  other  cases  have  been  dis- 
closed involving  the  question  whether 
an  injury  sustained  in  battle  is  acci- 
dental, or  results  from  accidental 
means.  The  fact  that  so  little  author- 
ity exists  «n  this  question  may  pos- 
sibly be  due  in  part  to  specific  provi- 
sions contained  in  the  policies  exclud- 
ing risks  of  this  character. 

In  another  case,  decided  since  the 
reported  decision  (Martin  v.  People's 
Mot.  I*  Ins.  Co.  ante,  1111),  the  court 
has  come  to  a  different  conclusion 
than  was  there  reached. 

In  the  case  referred  to.  State  L.  Ins. 
Co.  V.  Allison  (1920)  —  A.L.R.  — ,  — 
C.  C.  A.  — ,  269  Fed.  93,  where  the  in- 
sured, an  American  soldier,  was  killed 
by  a  piece  of  shrapnel  from  an  ex- 
ploded shell  during  the  Argonne- 
Meuse  battle,  it  was  held  that  his 
death  was  effected  directly  tiirough  ex- 
ternal, violent,  and  accidental  means. 
The  court  here  stated  that  if  it  was  by 
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chance,  without  his  design,  consent, 
or  co-operation,  that  he  was  the  vic- 
iam  of  the  external  and  violent  means 
which  caused  his  death,  such  means 
should  be  regarded  as  accidental  so 
far  as  he  was  concerned,  and  that  they 
were  none  the  less  accidental  as  to 
him  because  they  were  put  in  opera- 
tion by  the  voluntary  act  of  another. 
It  also  called  attention  to  the  fact  that 
the  hazards  incident  to  many  lawful 
employments,  other  than  war,  are  such 
that  it  is  expected  that  some  of  those 
engaged  therein  will  be  injured  or 
killed,  and  stated  that  while  it  was  to 
be  expected  that  some  of  the  soldiers 
engaged  in  the  military  operation,  in 
which  the  insured  was  taking  part 
when  he  was  killed,  would  be  Injured 
or  killed,  it  was  not  to  be  denied  that 
it  was  by  chance  that  the  insured's 
person  was  in  the  path  of  the  piece  of 
shrapnel  which  caused  his  death,  and 
that  it  was  chance  which  determined 
that  he  was  the  soldier  who  was  the 
victim  of  the  stray  missile.  In  this 
case  a  doubt  existed  as  to  whether  the 
shrapnel  which  killed  the  insured  came 
from  a  German  shell  or  from  an  Allied 
shell,  as  it  appeared  that  shells  fired 
by  the  latter  were  falling  short  of 
their  intended  mark,  and  exploding. 
Little,  if  any,  importance,  appears  to 
have  been  attached  to  this  fact  by  the 
court  in  reaching  its  conclusion.  It 
may  be  observed,  however,  that  the  in- 
sured's death  would  clearly  have  been 
caused  by  accidental  means,  had  it 
resulted  from  a  part  of  a* shell  fired 
by  the  Allied  forces,  which  was  un- 
intentionally exploded  short  of  its 
mark. 

In  Interstate  Business  Men's  Acci. 
Asso.  V.  Lester  (1919)  168  C.  C.  A. 
309,  2S7  Fed.  225,  writ  of  certiorari 
denied  in  (1919)  250  U.  S.  662,  63  L. 
ed.  1195,  40  Sup.  Ct.  Rep.  11,  where  a 
doctor  who  was  a  member  of  the  Medi- 
cal Corps,  and  was  with  a  detachment 
of  tiie  National  Guard  which  had  been 
sent  out  to  reconnoiter  and  resist 
strikers  in  a  mining  locality,  was  shot 
when  he  was  observing  some  men  with 
his  field  glasses,  it  was  held  that  his 
death  was  accidental  within  the  mean- 
ing of  an  accident  policy.  The  court 
«aid:   "Was  Dr.  Lester's  death  'acci- 
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dental' T  Whettier  it  was  intended  br 

the  person  who  fired  the  fatal  shot  is 
matter  of  conjecture.  That,  however, 
is  not  material.  The  word,  as  used  in 
the  iwlicy,  is  a  term  of  art  To  sn- 
swer  the  question  we  must  consider 
the  event  from  the  point  of  view  of 
Dr.  Lester.  Was  it  accidental  as  to 
him?  Defendant  says  it  was  not,  be- 
cause he  knowingly  and  co&seimuly 
exposed  himself  to  the  very  hazard 
which  caused  his  death,  and  mast 
have  contemplated  such  a  result  as  a 
natural  and  probable  consequence  of 
the  service  in  which  he  engaged.  It 
is  insisted  that,  to  be  acudental  with- 
in the  meaning  of  the  policy,  the  re- 
sult must  have  been  'unforeseen  and 
unexpected.'  We  do  not  regard  this 
view  as  sound,  either  in  law  or  upon 
principle.  Persons  prbtected  by  acci- 
dent insurance  may  incur  consciously 
hazards  which  may  result  in  their  in- 
jury or  death  without  forfeiting  the 
insurance,  unless  the  policy  expressly 
excepts  the  hazard.  In  the  course  of 
life  men  are  constantly  required  to 
pass  into  environments  of  greatly  in< 
creased  hazard.  They  may  do  that 
knowingly,  and,  if  injury  or  death  re- 
sults, it  does  not  forfeit  their  insur- 
ance, unless  they  do  something  which 
directly  and  immediately  contribates 
to  produce  the  act  from  which  their 
death  or  injury  results.  For  example, 
for  several  years  past  there  have  been 
districts  in  most  of  our  large  cities 
at  certain  seasons  of  the  year  in  which 
there  have  been  habitual  assaults  up- 
on peaceful  citizens  by  highwaymen. 
Men  have  been  well  aware  of  the  risks 
of  going  upon  the  streets  in  such  dis- 
tricts alone.  They  may  have  been  so 
far  conscious  of  the  risks  as  to  arm 
themselves  for  protection.  And  yet 
any  peaceful  citizen  who  has,  in  the 
pursuit  of  business  or  pleasure,  in- 
curred these  hazards,  is  entitled. to 
claim,  if  he  is  injured  or  killed  hj 
highwaymen,  that  as  to  himself  the  re- 
sult is  accidental.  So  it  is  not  true 
that  simply  going  into  an  environment 
of  greatly  increased  hazard,  with  con- 
scious knowledge  of  such  hazard,  will 
cause  injury  or.  death  which  results 
therefrom  not  to  be  accidental,  within 
the  meaning  of  such  policies  u  we 
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h»m  before  us  here.  Even  in  case  of 
perftoiul  encounter,  if  the  party 
wounded  or  killed  is  wholly  free  from 
fault*  his  injury  or  death  is  accidental 
wiUiin  the  meaning  of  the  term  as  used 
in  accident  insurance.  This  has  been 
the  uniform  holding  of  tiie  courts. 
The  line  of  distinction  is  this:  If  the 
party  does  something  which  culpably 
■provokes  or-  induces  the  act  causing 
his  injury  or  death,  then  the  result 
Is  not  accidental;  but  if  he  is  wholly 
free  from  culpability  himself,  the  re- 
sult is  accidental  as  to  him,  though  it 
may  have  been  within  the  deliberate 
intent  of  the  aggressor.  Within  this 
rule  the  death  of  Dr.  Lester  was  clear- 
ly accidental.  He  did  nothing  to  pro- 
voke or  induce  the  act  which  resulted 
in  his  death.  In  the  pursuit  of  duty, 
he  simply  exposed  himself  to  the  haz- 


ard of  the  service.  He  may  have  con- 
templated death  or  injury  as  possible, 
or  even  probable;  but,  if  he  did,  this 
would  not  take  him  out  of  the  pro- 
tection of  his  accident  insurance.  So 
far  as  we  are  able  to  discover  from 
the  authorities  and  text-writers,  this 
is  elementary  law  at  the  present  time. 
It  is  possible  to  build  up  an  argument 
to  the  contrary  only  by  catching  at 
phrases  and  single  sentences,  and 
separating  them  from  the  real  scope 
of  judicial  decision." 

The  fact  that  the  insured  in  the 
Lester  Case  was  merely  a  member  of 
the  Medical  Corps,  whose  duty  re- 
quired him  to  take  no  active  part  in 
the  actual  ■  hostilities,  partially,  at 
least,  distinguishes  it  from  the  report- 
ed case  (Martin  v.  People's  Mut.  L. 
INS.  Co.  ante,  1111).  J.  T.  W. 


U.  S.  ROGERS  et  al.,  Appts., 

V. 

C.  S.  WILLYARD. 


Arleanaaa  Supreme  Court  — June  3S,  1920. 

(Rogers  v.  Williard,  —  Ark.  — ,  223  S.  W.  15.) 

Frifirht  —  miscarriage  —  liability.  ' 

1.  A  trespasser  who  causes  miscarriage  through  fright  of  a  woman 
whom  he  knows  to  be  pregnant,  by  challenging  one  whom  he  finds  on  her 
premises  to  fight,  flourishing  a  pistol,  and  threatening  to  shoot,  is  liable 
for  the  suffering  which  he  thereby  causes  her,  although  there  Is  no  actual 
physical  violence  towards  her.  ' 

[See  note  on  this  question  beginning  on  page  1119.] 


Tort  —  liability  of  wilful  wrongdoer. 

2.  A  wilful  tort-feasor  is  responsible 
for  the  direct  and  proximate  conse- 
quences of  his  acts,  without  regard  to 
his  intention  to  produce  the  particular 
injury. 

[See  26  R.  0.  L.  762.] 


Fright  —  liability  for  suffering  caused 

by. 

3.  Recovery  may  be  had  for  bodily 
pain  aiid  suffering  resulting  .  from 
fright  caused  by  a  wilful  wrong. 

ESee  8  R.  G.  L.  526  et  seq.]  ' 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Sebastian 
Counly  (Brizzolara,  J.),  sustaining  a  demurrer  to  and  dismissing  the 
complaint  in  a  suit  brought.to  recover  damages  for  bodily  pain  and  suffer- 
ing resulting  from  fright  alleged  to  have  been  caused  by  defendant's 
wilful  and  malicious  conduct.  Reversed. 

Statement  by  Hart,  J.:  to  recover  damages  because  of  the 

U.  S.  Rogers  and  Edna  Rogers  miscarriage  of  Edna  Rogers  as  the 
brought  suit  against  C.  S.  Willyard    result  of  the  alleged  nei^igence  and 
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wrongful  acts  of  the  defendant. 

Their  complaint  allesfes  a  state  of 
factH  substantially  as  follows : 

During  the  year  1919,  U.  S.  Rog- 
ers and  Edna  Rogers  lived  on  the 
farm  of  Edwin  McDole,  and  culti- 
vated a  part  of  it  as  his  tenants. 
C.  S.  Willyard  lived  on  an  adjoining 
farm.  On  the  22d  day  of  April, 
1919,  Edna  Rogeis  was  about  eight 
months  advanced  in  pregnancy,  and 
her  condition  was  known  to  the  de- 
fendant, Willyard.  On  that  day 
Willyard  unlawfully  entered  on  the 
premises  occupied  by  U.  S.  and 
Edna  Rogers,  and  wilfully  and  wan- 
tonly engaged  in  a  quarrel  wilh  Ed- 
win McDole.  While  in  the  presence 
of  Edna  Rogers,  and  while  knowing 
her  condition,  Williard  wilfully  and 
wantonly  and  maliciously  chal- 
lenged Edwin  McDole  to  fight,  and 
drew  and  flourished  a  pistol,  threat- 
ening to  shoot  McDole.  On  account 
of  the  fright  produced  by  his  ac- 
tions Edna  Rogers  received  such  a 
shock  as  to  cause  her  to  faint  and  to 
bring  on  a  threatened  miscarriage.. 
She  was  attended  by  her  physician 
for  a  week,  and  suffered  mental 
and  physical  pain  constantly.  At 
the  end  of  the  week  she  gave  pre- 
mature birth  to  a  child,  and  said 
child  had  died  in  her  womb  prior 
to  its  delivery.  Her  mental  and 
physical  suffering  was  caused,  by 
the  wilful,  wanton,  and  malicious 
condaet  of  Willyard  by  drawing  and 
flourishing  his  pistol  and  threaten- 
ing to  fight  McDole,  while  a  trespass- 
er on  the  premises,  and  in  the  pres- 
ence of  Edna  Rogers. 

The  court  sustained  a  demurrer 
to  the  complaint,  and  plaintiffs 
declined  to  plead  further.  Their 
complaint  was  dismissed,  and  from 
the  judgment  rendered,  the  plain- 
tiifs  have  duly  prosecuted  an  appeal 
to  this  court. 

Mr.  A.  A.  McDonald  for  appellants. 
Mr.  James  Seaborn  Holt,  for  appel- 
lee: 

No  recovery  can  be  had  for  bodily 
pain  and  suffering  resulting  from  a 
scare  or  fright  caused  by  a  negligent 
act  where  such  scare  or  fright  is  not 
accompanied  by  actual  physical  injury 
or  bodily  impact. 


St.  Louis,  L  M.  &  S.  R.  Co.  t.  Bragg, 
69  Ark.  402,  86  Am.  St  Rep.  206,  64  S. 
W.  226;  Pullman  Co.  v.  Lutz,  154  Ala. 
517,  14  L.R.A.(N.S.)  907,  129  Am.  St 
Rep.  67,  45  So.  675;  Chapman  v.  West- 
ern U.  Teleg.  Co.  88  Ga.  763,  17  L.R.A. 
430,  30  Am.  St  Rep.  183.  15  S.  E.  901; 
Braun  v.  Craven,  175  111.  401,  42  LR.A. 
199,  51  N.  E.  657,  5  Am.  Neg,  Rep.  15; 
Kalen  v.  Terre  Haute  &  I.  R.  Co.  IS 
Ind.  App.  .202,  63  Am.  St  Rep.  343,  47 
N.  E.  694;  Kagy  v.  Weatem  U.  Teleg. 
Co.  37  Ind.  App.  73,  117  Am.  St.  Bep. 
278,  76  N.  E.  792;  Lee  v.  Burlington, 
113  Iowa,  356.  86  Am.  St.  Rep.  379,  85 
N.  W.  618;  Reed  v.  Ford,  129  Ky.  471, 
19  L.R.A.CN.S.)  225,  112  S.  W.  60t; 
McGee  v.  Vanover,  148  Ky.  787,  147  5- 
W.  742,  Ann.  Cas.  1913E,  500;  Spade  v. 
Lynn  &  B.  R.  Co.  168  Mass.  285.  38 
L.R.A.  512,  60  Am.  St.  Rep.  393,  47 
N.  E.  88,  2  Am.  Neg.  Rep.  566;  Nelson 
V.  Crawford.  122  Mich.  466.  80  Am.  St 
Rep.  577.  81  N.  W.  335;  Western  U. 
Teleg.  Co.  v.  Rogers,  68  Miss.  748.  13 
KR.A.  859.  24  Am.  St  Rep.  300,  9  So. 
823 ;  Tuttle  v.  Atlantic  City  R.  Co.  66 
N.  J.  L.  327,  54  L.R.A.  582.  88  Am.  St. 
Rep.  491,  49  Atl.  450,  10  Am.  Neg.  Rep. 
184;  Mitchell  v.  Rochester  R.  Co.  151 
N.  Y.  107.  34  L.R.A.  781,  56  Am.  St 
Rep.  604,  46  N.  E.  354.  1  Am.  Neg.  Rep. 
121;  Rock  V.  Denis,  Montreal  L.  Kep. 
4  S.  C.  134;  Miller  v.  Baltimore  &  0.  S. 
W.  R.  Co.  78  Ohio  St.  309,  18  L.R.A. 
(N.S.)  949.  125  Am.  St.  Rep.  699.  85 
N.  E.  499;  Ewing  v.  Pittsburgh,  C.  C 
&  St.  L.  R.  Co.  147  Pa.  40,  14  LJt.A 
666.  30  Am.  St.  Rep.  709.  23  Atl.  340; 
Chittick  V.  Philadelphia  Rapid  Transit 
Co.  224  Pa.  13.  22  L.R.A.(N.S.)  1073, 
78  Atl.  4;  Gulf.  C.  &  S.  F.  R.  Co.  v. 
Trott,  86  Tex.  412)  40  Am.  St  Rep.  866. 
25  S.  W.  419;  Smith  v.  Postel  Teleg. 
Cable  Co.  174  Mass.  576.  47  L.R.A.  323. 
75  Am.  St.  Rep.  374,  66  K.  E.  380.  7 
Am.  Neg.  Rep.  64;  Strange  v.  Missouri 
P.  R.  Co.  61  Mo.  App.  586;  Trigg  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.  74  Mo.  147, 
41  Am.  Rep.  305;  Victorian  R.  Comrs. 
Vr  Coultas.  L.  R.  13  App.  Cas.  222,  57 
L.  J.  P.  C.  N.  S.  69,  58  L.  T.  N.  S.  390. 
37  Week.  Rep.  129,  52  J.  P.  500,  8  Eng. 
Rul.  Cas.  405;  Ward  v.  West  Jersey  & 
S.  R.  Co.  65  N.  J.  L.  383,  47  Atl.  561; 
Haile  v.  Texas  &  P.  R.  Co.  23  L.R.A. 
774.  9  a  C.  A.  134.  23  U.  S.  App.  80. 
60  Fed.  557;  Hack  v.  Dady,  134  App. 
Div.  253,  118  N.  Y.  Supp.  906;  Morse  v. 
Chesapeake  &  0.  R.  Co.  117  Ky.  II,  77 
S.  W.  361 ;  West  Chicago  Street  R.  Co. 
V.  Liebig.  79  111.  App.  567.  12  Ann. 
Cas.  741,  note;  8  R.  C.  L.  §  80,  p.  525; 
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St,  Louis.  I.  M.  &  S.  R.  Co.  v.  Taylor, 
84  Ark.  42,  13  L.R.A.(N.S.)  159,  104 
S.  W.  551 ;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Mizell,  118  Ark.  153,  175  S.  W.  3t»6; 
Patterson  v.  Seals,  51  OkIa..S47,  151 
Pac.  591  r  St.  Louis  &  S.  F.  R.  Co.  v. 
Darnell,  42  Okla.  394,  141  Pac.  786; 
St.  Louis  &  S.  F.  R.  Co.  v.  Keiffer,  48 
Okla.  434,  150  Pac.  1026;  Muskogee 
Electric  Traction  Co.  v.  Rye,  47  Okla. 
142,  148  Pac.  100;  Chicago,  B.  &  Q.  R, 
Co.  V.  Gelvin,  L.R.A.1917C,  983,  151  C. 
C.  A.  90,  238  Fed.  14;  Chesapeake  &  0. 
R.  Co.  V.  Robinette,  151  Ky.  778,  45 
L.R.A.(N.S.)  433,  152  S.  W.  976;  Hus- 
ton V.  Freemansburg,  212  Pa.  548,  3 
L.R.A.(N.S.)  49,  61  Att.  1022;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Stewart. 
24  Ind.  App.  374,  66  N.  E.  917. 

Hart,  J.,  delivered  the  opinion  of 

the  court: 

The  right  to  recover  damages  for 
bodily  pain  and  suffering  resulting 
from  fright  without  actual  physical 
violence  has  been  the  subject  of  fre- 
quent adjudications  by  the  courts  of 
last  resort  of  the  various  states,  and 
the  decisions  are  conflicting,  and  to 
a  great  extent,  confusing. 

In  the  case  of  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Bragg,  69  Ark.  402,  86 
Am.  St.  Rep.  206,  64  S.  W.  226,  this 
court  held  that  damages  could  not 
be  recovered  at  law  for  mental  pain 
and  anguish  unaccompanied  by 
phsrsical  injury,  and  caused  by  un- 
intentional negligence.  The  court 
said  that  where  the  law  allows  no 
recovery  for  the  mental  anguish  or 
fright  it  would  seem  logically  to  fol- 
low that  no  recovery  could  be  had 
for  the  consequences  or  results  of 
the  fright,  since  such  consequences 
merely  show  the  degree  of  the 
fright  and  the  extent  'of  the  dam- 
ages. To  sustain  the  decision,  the 
court  cites  the  cases  of  Mitchell  v. 
Rochester  R.  Co.  151  N.  Y.  107,  34 
L.R.A.  781,  56  Am.  St.  Rep.  604,  45 
N.  E.  364, 1  Am.  Neg.  Rep.  121,  and 
Spade  V.  Lynn  &  B.  R.  Co.  168  Mass. 
285,  38  L.R.A.  512,  60  Am.  St.  Rep. 
393,  47  N.  E.  88. 

In  discussing  the  ftrst-mentioned 
case  in  the  subsequent  case  of  Presi- 
er  V.  Wielandt,  48  App.  Div.  569.  62 
N.  ¥.  Stt^  890,  7  Am.  Neg.  Rep. 
558,  the  court  said  that  the  doctrine 
there  stated  applies  only  to  actions 
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based  on  negligence,  and  not  to 
cases  of  wilful  tort  The  court  said 
that  tlie  rule  does  not  include  wan- 
ton wrong,  nor  apply  to  the  acts  of 
a  trespasser.  There  the  court  had 
under  consideration  the  case  of  a 
wilful  and  violent  trespass  upon  the 
plaintiff's  house.  The  court,  said 
that  the  defendants  luiew  the  con- 
dition of  the  plaintiff's  wife,  and  the 
risk  to  her  which  was  involved  in 
their  contemplated  act.  The  court 
further  said  that  if  the  death  of  the 
plaintiff's  wife  could  be  clearly  and 
directly  traced  to  the  wilful  tres- 
pass of  the  defendants,  as  a  natural 
and  necessary  consequence  whicdi 
they  might  or  should  have  reason- 
ably anticipated,  the  defendants 
would  be  liable,  even  though  there 
was  no  actual  blow  struck  by  them. 

The  decision  in  Mitchell  v. 
Rochester  R.  Co.  supra,  was  fol- 
lowed in  Spade  v.  Lynn  &  B.  R.  Co. 
supra,  and  the  supreme  court  of 
Massachusetts  held  that  there  could 
be  no  recovery  for  bod|Iy  injury 
caused  by  fright  and  mental  dis- 
turbance in  a  case  of  unintentional 
negligence  on  the  part  of  the  de- 
fendant. The  reason  for  the  rule 
given  was  that  it  would  be  unrea- 
sonable to  hold  persons  who  are 
merely  negligent  bound  to  antici- 
pate and  guard  against  fright  and 
the  consequences  of  fright,  and  that 
this  would  open  a  wide  door  for  un- 
just claims,  which  could  not  suc- 
cessfully be  met.  Continuing,  the 
court  said :  "It  is  hardly  necessary 
to  add  that  this  decision  does  not 
reach  those  classes  of  action  where 
an  intention  to  cause  mental  dis- 
tress or  to  hurt  the  feelings  is 
shown,  or  is  reasonably  to  be  in- 
ferred ;  as,  for  example,  in  cases  of 
seduction,  slander,  malicious  prose- 
cution, or  arrest,  and  some  others. 
Nor  do  we  include  cases  of  acts  done 
with  gross  carelessness  or  reckless- 
ness, showing  utter  indifference  to 
such  consequences,  when  they  must 
have  been  in  tJie  actor's  mind. 
Lombard  v.  Lennox,  165  Mass.  70, 
31  Am.  St.  Rep.  528,  28  N.  E.  1125, 
and  Fillebrown  v.  Hoar,  124  Mass. 
680;  Meagher  v.  Driscoll,  99  Mass. 
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2$1,  96  Am.  Dec.  769.  In  the  pres- 
ent case  no  such  considerations  en- 
tered into  the  rulings  or  were  pre- 
sented by  the  facts/' 

In  Drum  v.  Miller,  135  N.  C.  204, 
65  L.R.A.  890,  102  Am.  St.  Rep. 
528,  47  S.  E.  421, 16  Am.  Neg.  Rep. 
215,  the  court,  distinguishing  negli- 
gence from  wilful  torts,  said:  "In 
the  case  of  wilful  or  intentional 
wrongdoing  we  have  an  act  in- 
tended to  do  harm,  and  harm  done 
by  it,  and  the  inference  of  liability 
from  such  an  act  may  seem  a  plain 
matter  under  the  general  rule  of 
liability,  and,  assuming  that  no  just 
cause  of  exception  to  it  is  present, 
'it  is  clear  law  that  the  wrongdoer 
is  liable  to  make  good  the  conse- 
quences, and  it  is  likewise  obvious  to 
common  sense  that  he  ought  to  be. 
He  went  about  to  do  harm,  and, 
having  begun  an  act_  of  wrongful 
mischief,  he  cannot  stop  the  risk  at 
his  pleasure,  nor  confine  it  to  the 
precise  objects  he  laid  out,  but  must 
abide  it  fully  and  to  the  end.'  The 
principle  is  commonly  expressed  in 
the  maxim  that  a  man  is  presumed 
to  intend  the  natural  consequences 
of  his  acts." 

It  will  be  observed  that  in  the 
case  of  a  wilful  tort  the  wrongdoer 
is  responsible  for  the  direct  and 
proximate  consequences  of  his  act, 

Tort-i.-hiiitr  Without  regard  to 
»f  wiimi  his    mtention  to 

wr«-«ro«*r.  produce  the  partic 
ular  injury.  May  v.  Western  U. 
Teleg.  Co.  157  N.  C.  416,  37  L.R.A. 
(N.S.)  912,  72  S.  E.  1059,  and 
Meagher  v.  Driscoll,  99  Mass.  281, 
96  Am.  Dec.  759.  Many  other  cases 
sustaining  the  right  to  recover  for 
bodily  pain  and  suffering  resulting 
from  fright  which  is  caused  by  wil- 
ful wrongdoing  may  be  found  in  12 
Ann.  Cas.  at  page  744.  In  his  intro- 
ductory to  the  case  note  at  page  741 
of  the  same  volume,  the  annotator 
said:  "In  passing  upon  the  ques- 
tion whether  damages  may  be  re- 
covered for  physical  pain  and  suf- 
fering resulting  from  fright  with- 
out actual  violence,  the  decisions 
distinguish  between  fright  caused 
by  a  negligent  act  and  fright  caused 


by  a  wilful  wrong.  Thou^  the  de- 
cisions practically  agree  as  to  the 
rii^t  to  recover  when  the  frigM  is 

due  to  a  wilful  wrong,  there  is  a  dif- 
ference of  opinion  as  to  the  ric^t 
to  recover  when  the  fright  is  dae  to 
negligence  merely." 

In  the  case  of  Watson  v.  Dilts, 
116  Iowa,  249,  57  L.R.A.  559,  93 
Am.  St.  Rep.  239,  89  N.  W.  1068, 
the  court  had  under  consideration  s 
case  where  the  defendant,  in  the 
nighttime,  wilfully  invaded  the  j 
home  of  the  plaintiff  and  her  hus- 
band, and  held  that  it  was  a  ques- 
tion for  the  jury  to  say,  under  the 
circumstances,  whether  the  prostra- 
tion resulting  from  the  fdght  so 
caused  was  not  the  proximate  or 
probable  result  of  the  defendant's 
act.  The  court  said :  "  'Proximate 
cause  is  probable  cause;  and  the  I 
proximate  consequence  of  a  given  act  ! 
or  omission,  as  distinguished  from 
a  remote  consequence,  is  one  which  ! 
succeeds  naturally  in  the  ordinary 
course  of  things,  and  whicl^  there- 
fore, ought  to  have  been  anticipated 
by  the  wrongdoer!'  1  Thomp.  Neg. 
166.  It  is  within  the  common  ob- 
servation of  all  that  fright  mass  snd 
usually  does,  affect  the  nervous  as- 
tern, which  is  a  distinctive  part  of 
the  physical  system,  and  controls 
the  health  to  a  very  great  extent, 
and  that  an  entirely  sound  body  is 
never  found  with  a  diseased  nervous 
organization ;  consequently,  one 
who  voluntarily  causes  a  diseased 
condition  of  the  latter  must  antici- 
pate the  consequences  which  follow 
it.  The  nerves  being,  as  a  matter 
of  fact,  a  part  of  the  physical  sys- 
tem, if  they  are  affected  by  fright  to 
such  an  extent  as  to  cause  physical 
pain,  it  seems  to  us  that  the  injury 
resulting  therefrom  is  the  direct  re- 
sult of  the  act  producing  the 
fright." 

But  it  is  claimed  that  this  rule  is 
contrary  to  the  principles  decided  in 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Tay- 
lor, 84  Ark.  42,  18  L.R.A.(N.S.) 
159, 104  S.  W.  551.  In  that  case  the 
court  held  that  mental  suff«ring  i 
alone,  unaccompanied  by  physical 
or  other  evid^iee  of  recoverable 
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damages,  cannot  be  made  the  sub- 
ject of  an  independent  action 
against  a  carrier  for  damages,  even 
where  the  act  or  violation  of  the 
duty  complained  of  was  wilfully 
committed.  There  the  court  did 
not  have  under  consideration  a  case 
where  the  mental  disturbance  pro- 
duced bodily  injury,  and  that  case 
has  no  application  to  the  facts  in 
the  present  record.  This  is  shown 
by  the  subsequent  case  of  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Moss,  89  Ark. 
187,  116  S.  W.  192.  In  that  case 
the  court  recognized  that  where 
there  was  a  connection  between  the 
recoverable  element  and  the  mental 
suffering,  the  damages  might  be  re- 
covered for  the  mental  suffering 
and  the  bodily  injury  which  re- 
sulted therefrom. 

Again,  in  the  case  of  Pierce  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  94  Ark.  489, 
127  S.  W.  707,  the  rule  laid  down  in 
the  Taylor  and  Moss  Cases  was  re< 
affirmed.  In  none  of  these  cases 
was  the  Bragg  Case  referred  to,  and 


WILLTARD.  111» 

At*.  —,  MtS  «.  W.  if.) 

it  is  evident  that  the  court  did  not 

intend  to  overrule  the  case  of  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Bragg,  69 
Ark.  402,  86  Am.  St.  Rep.  206,  64 
S.  W.  226. 

From  the  views  expressed  in  that 
case  and  the  cases  cited  in  support- 
of  it,  while  it  is  held  that  there  can 
be  no  recovery  for  bodily  pain  re- 
sulting from  fright  caused  by  an 
unintentional  negligent  act  where 
the  fright  is  not  accompanied  by 
bodily  injury,  still  it  is  inferable 
from  that  case  and  the  cases  cited  in. 

the  decision  that  Kri,M-ii«wutr 
the  right  to  recover  ■■■mim* 
for  bodily  pafn  and 
suffering  resulting  from  fright 
which  is  caused  by  a  wilful  wrong 
may  be  regarded  as  established  in 
this  state. 

Therefore,  under  the  allegations 
of  the  complaint,  the  court  erred  in. 
sustaining  the  de- 
murrer, and  for  liriirriTrr*"*- 

that  error  the  judg- 
ment must  be  reversed,  and  the 
cause  remanded  for  a  new  Mai. 


Reooveiy  tat  fdqrncal  conMqnences  i 

I.  Fright  doe  to  n^ligence: 

a.  Rule  that  there  can  be  no  re- 
covery: 

1.  In  general,  1119. 

2.  Application,  1128. 

8.  Effect  of  contemporaneons 
physical  injury,  1128. 

Civil  liability  for  using  threatening 
or  abusive  language  is  discussed  in  the 
annotation  in  S  AL.R.  1286. 

I.  Fright  due  to  negUgenre, 
a.  Jlule  that  there  can  be  no  recovery, 
1.  In  general. 

The  question  whether  there  may  be 
a  recovery  against  one  guilty  of  neg- 
ligence in  causing  fright  resulting  in 
physical  injuries  where  there  was  no 
contemporaneous  physical  injury  has 
brought  about  a  sharp  conflict  in  the 
authorities.  This  question  presup- 
poses a  breach  of  duty  on  the  part  of 
defendant  toward   plaintiff,  which, 


firil^  resulting  in  a  irftysicdl  injury.. 

I. — continued. 

b.  Rule  that  there  may  be  a  re- 
covery: 

1.  In  general,  1134. 

2.  Application,  1138. 

II.  Fright  due  to  wilful  tort,  1141. 
III.  Fright  at  another's  peril,  1143. 

apart  from  the  view  that  fright  not 
accompanied  by  a  contemporaneous- 
physical  injury  may  never  be  regarded 
in  law  as  a  cause  of  action  or  an  el- 
ement of  damages,  would  be  regarded 
aa  the  proximate  cause  of  the  plain- 
tiff's fright  and  consequent  injuries. 
For  example,  assuming  that  the  plain- 
tiffs fright  was  due  to  blasting,  the 
question  under  annotation  is  not 
reached  if,  in  the  circumstances,  the- 
defendant  was  within  his  rights,  or  if, 
in  the  circumstances,  he  was  not 
bound  to  anticipate  the  plaintiff's 
fright,  even  if  it  were  to  be  conceded' 
tita^  in  other  circumstances,,  be  might 
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have  been  bound  to  anticipate  it.  In 
the  cases  which  deny  a  recovery  for 
the  physical  consequences  of  fright 
unaccompanied  by  a  contemporaneous 
injury,  on  the  theory  that  there  is  no 
proximate  cause  and  result,  the  courts 
have  not,  in  all  instances,  indicated 
clearly  whether  it  was  the  injury  it- 
self which  was  not  regarded  as  the 
proximate  result  of  the  negligence,  or 
whether  the  fright  was  not  so  regard- 
ed. 

According  to  one  doctrine,  no  recov- 
ery can  be  had  for  physical  conse- 
quences of  fright  unaccompanied  by  a 
contemporaneous  physical  injury. 

United  States.— Hailff  v.  Texas  &  P. 
R.  Co.  (1894)  23  L.R.A.  774,  9  C.  C.  A. 
134,  23  U.  S.  App.  80,  60  Fed.  557. 

Arkaiwas. — St.  Louis,  I.  M.  &  R. 
Co.  V.  Bragg  (1901)  69  Ark.  402,  86 
Am.  St.  Rep.  206,  64  S.  W.  226. 

Georgia. — Allen  v,  Harris  &  Satter- 
field  (1916)  146  Ga.  232/91  S.  E.  28; 
Hines  v.  Evans  (1920)  —  Ga.  App.  — , 
105  S.  E.  59. 

Illinois. — ^Braun  v.  Craven  (1898) 
175  111.  401,  42  L.R.A.  199,  51  N.  E. 
657,  5  Am.  Neg.  Rep.  15;  West  Chicago 
Street  R.  Co.  v.  Liebig  (1899)  79  III. 
App.  667. 

Kentucky.— Reed  v;  Ford  (1908)  129 
Ky,  471,  19  L.R.A.(N.S.)  225,  112  S. 
W.  600;  Mc(iee  v.  Vanover  (1912)  148 
Ky.  737,  147  S.  W.  742,  Ann.  Cas. 
1913E,  600.  See  Morse  v.  Chesapeake 
&  O.  R.  Co.  (1903)  117  Ky.  11,  77  S. 
W.  361,  supra. 

Ma^achusetts. — Spade  v.  Lynn  &  B. 
-  R.  Co.  (1897)  168  Mass.  285.  38  L.R.A. 
512,  60  Am.  St.  Rep.  393,  47  N.  E.  88, 
2  Am.  Neg.  Rep.  566;  s.  c  on  subse- 
quent appeal  (1899)  172  Mass.  488,  43 
L.R.A.  832,  70  Am.  St.  Rep.  298,  52  N. 
E.  747,  5  Am.  Neg.  Rep.  367;  White  v. 
Sander  (1897)  168  Mass.  296,  47  N. 
E.  90,  2  Am.  Neg.  Rep.  573;  Smith  v. 
Postal  Teleg.  Cable  Co.  (1899)  174 
Mass.  576,  47  L.R.A.  323.  76  Am.  St. 
Rep.  374.  66  N.  E.  S80,  7  Am.  Neg.  Rep. 
64. 

Michigan.  —  Kelson  v.  Crawford 
(1899)  122  Mich.  466,  80  Am.  St.  Rep. 
577,  81  N.  W.  335. 

Missouri. — Strange  v.  Missouri  P.  R. 
Co.  (1896)  61  Mo.  App.  686;  Deming 
V.  Chicago,  R.  L  &  P.  R.  Co.  (1S99)  80 


Mo,  App.  152;  Crutcher  v.  Big  Four 
(1908)  132  Mo.  App.  311,  111  S.  W. 
891. 

New  Jersey. — Ward  v.  West  Jersey 
&  S.  R.  Co.  (1900)  65  N.  J.  L.  383,  47 
Atl.  561;  Fleming  v.  Lobel  (1904)  - 
N.  J.  — ,  69  Atl.  28,  17  Am.  Neg.  Rep. 
324;  Porter  v.  Delaware,  L.  &  W.  R. 
Co.  (1906)  73  N.  J.  L.  405,  63  Atl.  860. 

New  York. — Mitchell  v.  Rochester  R. 
Co.  (1896)  151  N.  Y,  107, 34  L.R.A  781, 
56  Am.  St.  Rep.  604, 45  N.  E.  364. 1  Am. 
Neg.  Rep.  121. 

Ohio. — Miller  v.  Baltimore  &  0.  S. 
W.  R.  Co.  (1908)  78  Ohio  St.  309.  18 
L.R.A.  (N.S.)  949, 125  Am.  St.  Rep.  699, 
86  N.  E.  499;  Huffman  v.  Toledo  &  0. 
C.  R.  Co.  (1900)  9  Ohio  S.  &  C.  P.  Dec. 
748.  (The  opinion  favoring  the  op- 
posite view,  expressed  obiter  in  OU- 
iger  V,  Toledo  Traction  Co.  (1901)  13- 
23  Ohio  C.  C.  366,  must,  of  course 
yield  to  the  decision  of  the  supreme 
court  in  Miller  v.  Baltimore  &  0.  S. 
W.  R.  Co.  supra.) 

Pennsylvania.  —  Ewing  v.  Pitta- 
burgh,  C.  C.  &  St  L.  R.  Co.  (1892)  147 
Pa.  40,  14  L.R.A.  666,  30  Am.  St  Bep. 
709,  23  Atl.  340;  Huston  v.  Freemans- 
burg  (1905)  212  Pa.  548,  3  L.RJL 
(N.S.)  49.  61  Atl.  1022;  Chittick  t. 
Philadelphia  Rapid  Transit  Co.  (1909) 
224  Pa.  18.  22  L.RJL(N.S.)  1073,  7S 
Atl.  4;  Morris  v.  Lackawanna  &  W. 
Valley  R.  Co.  (1910)  228  Pa.  198.  77 
Atl.  445. 

England.  —  Victorian  R.  Comrs.  v. 
Coultas  (1888)  L.  R.  13  App.  Cas.  222, 
58  L.  T.  N.  S,  390.  57  L.  J.  P.  C.  N.  S. 
69,  37  Week.  Rep.  129,  52  J.  P.  500,  8 
Eng.  Rul.  Cas.  405. 

Canada. — Henderson  v.  Canada  At- 
lantic R.  Co.  (1898)  25  Ont.  App.  Rep. 
437;  Geiger  v.  Grand  Trunk  R.  Co. 
(1905)  10  Ont.  L.  Rep.  511;  Rock  v. 
Denis  (1888)  Montreal  L.  Rep.  4  S.  C. 
134,  affirmed  in  (1888)  16  Rev.  Leg. 
669. 

See  Cleveland,  C.  C.  &  St  L.  R.  Co. 
V.  Stewart  (1900)  24  Ind.  App.  374,  56 
N.  E.  917,  infra,  III. 

The  operation  of  this  rule  cannot 
be  avoided  by  calling  the  negligence 
gross,  and  alleging  tiiat  the  defendant 
ought  to  have  known  ^t  the  result 
complained  of  would  follow  his  act 
Smith  T.  Postal  Teleg.  Cable  Co.  (1899) 
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174  Mass.  576,  47  L.R.A.'  923,  75  Am. 
St.  Rep.  374,  56  N.  E.  S80.  7  Am.  Neg. 
Rep.  54. 

Some  cases  have  stated  a  limited 
rale  to  the  effect  that  there  can  be  no 
recovery  for  injuries  resulting  from 
fright  occasioned  by  negligence  where 
there  Is  no  immediate  personal  injury, 
trespass  to  real  estate,  nor  any  con- 
tract relation.  Morse  v.  Chesapeake  & 
0.  R.  Co.  (1903)  117  Ky,  11,  77  S.  W. 
861.  An  intoxicated  person  who  as- 
saulted and  used  abusive  language 
toward  another  in  a  house  where  he 
was  not  shown  to  be  a  trespasser  was 
held  not  liable  to  a  pregnant  woman 
in  the  house,  not  related  to  the  person 
assaulted,  and  out  of  sight,  although 
within  hearing  of  the  assault,  and 
whose  presence  was  not  known  to  the 
assailant,  for  injuries  resulting  to  her 
from  fright  causing  mental  pain  and 
agony,  illness,  threatened  miscarriage, 
and  possibly  permanent  impairment  of 
health.  Reed  v.  Ford  (1908)  129  Ky-. 
471, 19  L.R.A.(N.S.)  226, 112  S.  W.  600^ 
This  decision  is  based  upon  two 
grounds :  one,  that  the  damages  sought 
to  be  recovered  were  too  remote  and 
speculative;  and  the  other,  that  the 
defendant  was  not  guilty  of  negli- 
gence. As  regards  the  first  ground, 
the  arguments  advanced  by  this  court 
are  similar  to  those  advanced  by  the 
courts  which  adhere  to  the  theory  now 
under  consideration.  It  is  stated  that 
the  injury  in  such  a  case  being  easily 
simulated  and  hard  to  disprove,  there 
is  no  standard  by  which  it  can  be  just- 
ly or  even  approifimately  compensated. 
It  is  further  stated  that  it  seems  to 
be  well  settled  that  no  recovery  can 
be  had  for  injuries  resulting  from 
'  fright.  The  rule  of  the  cases  now 
under  consideration  is  approved  as  fol- 
lows :  "It  seems  to  be  well  settled  that 
no  recovery  can  be  had  for  injuries 
from  mere  fright,  caused  by  the  neg- 
ligence of  another,  when  no  immediate 
personal  injury  is  received." 

This  rule  has  been  applied  even 
where  there  has  been  so  definite  a 
physical  result  of  the  fright  as  a  mis- 
carriage (Nelson  v.  Crawford  (1899) 
122  Mich.  466,  80  Am.  St.  Rep.  677,  81 
N.  W.  336 ;  Mitchell  v.  Rochester  R.  Co. 
(1896)  161  N.  Y.  107,  84  L.R.A.  781, 
11  AX.S.— 71. 


66  Am.  St  Rep.  604,  45  N.  E.  354, 1  Am. 
Neg.  Rep.  121;  Hutchinson  v.  Stern 
(1906)  115  App.  Div.  791,  101  N.  Y. 
Supp.  45,-  appeal  dismissed  in  (1907) 
189  N.  Y.  577.  82  N.  E.  1128;  Morris  v. 
Lackawanna  &  W.  Valley  R.  Ck>.  (1910) 
228  Pa.  198.  77  Atl.  446),  or  hysteria 
(Haas  V.  Metz  (1898)  78  HI.  App.  46). 
See  infra,  I.  a,  2,  for  facts  in  the  va- 
rious cases  applying  the  rule. 

The  doctrine  now  under  considera- 
tion rests  upon  three  principles:  (1) 
That  since  there  can  be  no  recovery 
for  fright,  there  can  be  no  recovery  for 
the  consequences  of  fright;  (2)  that 
the  physical  consequences  of  fright 
are  too  remote,  or,  in  other  words,  are 
not  the  proximate  result  of  the  defend- 
ant's negligence;  and  (3)  that  expe- 
diency demands  that  there  be  no  re- 
covery for  the  physical  consequences 
of  fright,  in  the  absence  of  a  contem- 
poraneous physical  injury.  Not  all  of 
the  cases  which  adhere  to  this  doctrine 
approve  of  all  of  the  foregoing  prin- 
ciples; some  courts  base  the  decision 
upon  a  single  one.  Nor  do  all  of  the 
cases  expressly  declare  the  principles, 
but  the  principles  are  well  settled. 
Thus  it  has  been  said  that  there  can 
be  no  recovety  for  the  consequences  of 
fright  where  there  can  be  no  recovery 
for  fright  itself.  St.  Louis,  I.  M.  &  S. 
R,  Co.  v.  Bragg  (1901)  69  Ark.  402,  86 
Am.  St.  Rep.  206,  64  S.  W.  226;  Spade 
V.  Lynn  &  B.  R.  Co.  (1897)  168  Mass. 
286.  38  L.R.A.  512,  60  Am.  St.  Rep.  393, 
47  N.  E.  88,  2  Am.  Neg.  Rep.  566; 
Mitchell  V.  Rochester  R.  Co.  (1896)  161 
N.  Y.  107,  34  L.R.A.  781,  66  Am.  St. 
Rep.  604, 45  N.  E.  354, 1  Am.  Neg.  Rep. 
121.  The  court  in  Mitchell  v.  Roch- 
ester R.  Co.  (N.  Y.)  supra,  says:  "As- 
suming that  fright  cannot  form  the 
basis  of  an  action,  it  is  obvious  that  no 
recovery  can  be  had  for  injuries  re- 
sulting therefrom;  that  the  result  may 
be  nervous  diseases,  blindness,  insan- 
ity, or  even  a  miscarriage,  in  no  way 
changes  the  principle.  These  results 
merely  show  the  degree  of  fright  or 
the  extent  of  the  damages.  The  right 
of  action  must  still  depend  upon  the 
question  whether  a  recovery  may  be 
had  for  fright  If  it  can,  then  an  action 
may  be  maintained,  however  slight  the 
injury.  If  not,  then  there  can  be  no 
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recovery,  no  matter  how  gt&ve  or  se- 
rioi^  the  consequences.  Therefore  the 
logical  result  of  the  respondent's  con- 
cession would  seem  to  be  notoaly  that 
no  recovery  can  be  had  for  mere 
fright,  but  also  that  none  can  be  had 
for  injuries  which  are  the  direct  con- 
sequences of  it." 

Again  it  is  said  that  the  bodily  pain 
and  suffering  in  consequence  of  the 
fright  are  not  the  proximate  result  of 
the  negligence.  Braun  v.  Craven 
(1898)  175  IIL  401,  42  L.R.A.  199,  51 
N.  E.  657,  5  Am.  Neg.  Rep.  15;  Ward 
V.  West  Jersey  &  S.  R.  Co.  (1900)  65 
N.  J.  U  384,  47  Atl.  561 ;  Mitchell  v. 
Rochester  R.  Co.  (1896)  161  N.  Y.  107, 
34  L.BA.  781,  66  Am.  St  Rep.  604,  46 
N.  E.  364, 1  Am.  Neg.  Rep.  121;  Miller 
V.  Baltimore  &  0.  S.  W.  R.  Co.  (1908) 
78  Ohio  St.  309,  18  L.RjV.(N.S.)  949, 
125  Am.  St.  Rep.  699,  86  N.  E.  499; 
Ewing  V.  Pittsburgh,  C.  C.  &  St,  L.  R. 
Co.  (1892)  147  Pa.  40,  14  UR-A.  666. 
30  Am.  St.  Rep.  709,  23  Atl.  340;  Haile 
V.  Texas  &  P.  R.  Co.  (1894)  23  L.RJL 
774.  9  G.  C.  A.  134,  23  U.  S.  App.  80.  60 
Fed.  657;  Victorian  R.  Comrs.  v.  Coul- 
tas  (1888)  L.  R.  13  App.  Cas.  222,  58 
L.  T.  N.  S.  390,  67  L.  J.  P.  C.  N.  S.  69, 
37  WeelE.  Rep.  129,  52  J.  P.  500,  8  Eng. 
Rul.  Cas.  405.  The  court  in  Ward  v. 
West  Jersey  &  S.  R.  Co.  (1900)  65  N.  J. 
L.  883,  47  Atl.  661,  says:  "Physical 
suffering  is  not  the  probable  or  natural 
consequence  of  fright  in  the  case  of 
a  person  of  ordinary  physical  and 
mental  vigor,  and  in  the  general  con- 
duct of  business  in  the  ordinary  affairs 
of  life,  although  we  are  bound  to  an- 
ticipate and  guard  against  conse- 
quences which  may  be  injurious  to 
persons  who  are  liable  to  be  affected 
thereby.  We  have  a  right,  in  doing  so, 
to  assume,  in  the  absence  of  knowledge 
to  the  contrary,  that  such  persons  are 
of  average  strength,  both  in  body  and 
of  mind."  In  Ewing  v.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  (1892)  147  Pa.  40,  14 
L.R.A.  666,  30  Am.  St.  Rep.  709,  23 
Atl.  340,  where  the  owner  of  premises 
adjoining  a  railroad  right  of  way  was 
suing  for  fright  terminating  in  sick- 
ness, resulting  from  the  throwing  of 
cars  against  the  plaintiff's  house  in  a 
collision  upon  the  railroad  right  of 
way.  the  court  states  that  the  railroad 


company  owed  the  plaintiff  "no  duty 
to  protect  her  from  fright,  nor  had  it 
any  reason  to  anticipate  that  the  re- 
sult of  a  collision  on  its  road  would  so 
operate  on  the  mind  of  the  person  who 
witnessed  it,  but  who  sustained  no 
bodily  injury  thereby,  as  to  produce 
such  nervous  excitement  and  distress 
as  to  result  in  permanent  injury;  and, 
If  the  injury  was  one  not  likely  to  re- 
sult from  the  collision,  and  one  which 
the  company  could  not  have  reason- 
ably foreseen,  then  the  accident  was 
not  the  proximate  cause."  In  Haile  v. 
Texas  &  P.  R.  Co.  (1894)  23  L.RA. 
774,  9  C.  C.  A.  134,  23  U.  S.  App.  80, 60 
Fed.  657,  an  action  for  insanity  result- 
ing from  the  shock  and  excitement  of 
a  railroad  accident,  the  court  said: 
"While  the  defendant,  as  a  conunon 
carrier,  had  reason  to  anticipate  that 
an  accident  would  cause  physical  in- 
jury, and  would  produce  fright  and 
excitement,  it  had  no  reason  to  an- 
ticipate that  the  latter  would  result  ii 
permanent  injury  as  a  disease  of  the 
mind  or  any  other  disease  that  might ' 
be  caused  by  excitement,  exposure,  and 
hardships  sometimes  incident  to  trav- 
el. If  the  disease  was  not  likely  to 
result  from  the  accident,  and  was  not 
one  which  the  defendant  could  have 
reasonably  foreseen,  in  the  light  of 
the  attending  circumstances,  then  the 
accident  was  not  the  proximate  cau8& 
The  defendant  had  no  reason  to  an- 
ticipate that  the  result  of  an  accident 
on  its  road  would  so  operate  on  Haile'ft 
mind  as  to  produce  disease, — ^the  dis- 
ease of  insanity ,-:-aify  more  than  that 
the  exposure  and  hardships  he  suffered 
would  produce  grippe,  pneumonia,  or 
any  other  disease."  In  St.  Louis,  I.  U. 
&  S.  R.  Go.  T.  Bragg  (1901)  69  Ark. 
402,  86  Am.  St  Rep.  206,  64  S.  W.  226, 
where  a  railway  company,  by  the  unin- 
tentional carelessness  of  one  of  its 
employees,  caused  a  passenger  to 
alight  from  one  of  its  trains  a  few 
yards  from  the  crossing  at  which  she 
wished  to  alight  and  at  a  place  sep- 
arated from  the  crossing  by  a  fence 
and  cattle  guard,  thus  compelling  her 
to  pass  over  the  cattle  guard  to  get  to 
the  crossing,  the  court,  holding  that 
physical  ills  resulting  from  fright 
were  not  the  natural  or  probable  con- 
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sequence  of  defendant's  negligence, 
says  that  the  passenger  was  familiar 
wi^  the  place  at  which  she  alighted, 
that  there  were  others  at  or  near  the 
depot  when  she  alighted,  and  that  one 
of  them  immediately  went  to  her  as- 
sistance, and  assisted  her  in  passing 
over  the  intermediate  fence  and  cattle 
guard,  and  concludes  that,  under  these 
circumstances,  there  was  no  reason 
why  the  plaintiff  should  have  been  so 
much  frightened,  and  that,  "if  any 
fright  existed,  it  must  certainly  have 
been  over  in  a  minute  or  two  when 
assistance  arrived.  We  therefore  feel 
compelled  to  hold  that  the  long  train 
of  physical  ills  of  which  she  complains 
waanot  the  natural  or  probable  conse- 
quences of  defendant's  negligence." 
In  Chittick  v.  Philadelphia  Rapid 
Transit  Co.  (1909)  224  Pa.  IS,  22 
L.R.A.(N.S.)  1078,  78  Atl.  4,  the  neg- 
ligence  of  those  in  charge  of  a  street 
car,  in  operating  it  so  as  to  cause  a 
steel  brace  which  was  being  raised 
near  the  track  to  come  in  contact  with 
the  trolley  wire  and  cause  an  electrical 
explosion,  was  held  not  to  be  the  proz- 
-imate  cause  of  injury  to  a  perscm  in  a 
neighboring  window,  due  to  fright  and 
nervona  shock,  since  it  could  not  have 
been  anticipated. 

See  Reed  v.  Ford  (1908)  129  Ky.  471, 
19  L.RJl.(N.S.)  226^  112  S.  W.  600, 
supra. 

Expediency  or  public  policy  has  been 
urged  against  allowing  such  damages. 
Braun  v.  Craven  (1898)  175  DL  401,  42 
L.R.A.  199,  51  N.  K  657,  6  Am.  Neg. 
Rep.  15;  Morse  v.  Chesapeake  ft  0.  R. 
Co.  (1903)  117  Ky.  11,  77  S.  W.  361; 
Spade  V,  Lynn  &  B.  R,  Co.  (1897)  168 
Mass.  285,  38  L.R.A.  512,  60  Am.  St. 
Rep.  393,  47  N.  £.  88,  2  Am.  Neg.  Rep. 
566;  Mitchell  v.  Rochester  R.  Co. 
(1896)  161  N.  Y.  107,  84  L.R.A.  781.  66 
Am.  St.  Rep.  604,  45  N.  B.  864,  1  Am. 
Neg.  Rep.  121 ;  Victorian  R.  Comrs.  v. 
Coultas  (1888)  L.  R.  18  App.  Cas.  222, 
58  L.  T.  N.  S.  390,  57  L.  J.  P.  C.  N.  S. 
69,  37  Week.  Rep.  129.  52  J.  P.  500.  8 
Eng.  Rul.  Cas.  405.  See  Reed  v.  Ford 
(Ky.)  supra.  The  court  in  Spade  v. 
Ziynn  &  B.  R.  Co.  (1897)  168  Mass.  286, 
38  L.R.A.  512,  60  Am.  St  Rep.  393,  47 
a,  £.  88,  2  Am.  Neg.  Rep.  566,  admits 
that  a  physical  injury  may  be  directly 


traceable  to  fright,  and  so  may  be 
caused  by  it,  and  that  it  cannot  ^ere- 
fore  be  said  that  such  consequences 
may  not  flow  proximately  from  the 
negligence;  but  bases  the  refusal  of 
damages  in  such  case  upon  the  doc- 
trine of  expediency,  and  says  in  this 
regard:  "The  law  must  be  adminis- 
tered in  the  courts  according  to  gen- 
eral rules.  Courts  will  aim  to  make 
these  rules  as  just  as  possible,  bearing 
in  mind  that  they  are  to  be  of  general 
application.  But,  as  the  law  is  a  prac- 
tical science,  having  to  do  with  the 
affairs  of  life,  any  rule  is  unwise  if, 
in  general  application,  it  will  not,  as  a 
usual  result,  serve  the  purposes  of 
justice.  A  new  rule  cannot  be  made 
for  each  case,  and  there  mast  there- 
fore be  a  certain  generality  in  rules 
of  law,  which,  in  particular  cases,  may 
fail  to  meet  what  would  be  desirable 
if  the  single  case  were  alone  to  be  con- 
sidered. .  .  .  The  law  of  negligence 
in  its  special  application  to  cases  of 
accident  has  received  great  develop- 
ment in  recent  years.  The  number  of 
actioiis  brought  la  very  great.  This 
should  lead  courts  well  to  consider 
the  ground  on  which  claims  for  com- 
pensation properly  rest,  and  the  nec- 
essary limitations  of  the  right  to 
recover.  We  remain  satisfied  with  the 
rule  that  there  can  be  no  recovery  for 
fright,  terror,  alarm,  anxiety,  or  dis- 
tress of  mind,  if  these  are  unaccom- 
panied by  some  physical  injury;  and 
if  tills  rule  is  to  stand,  we  think  it 
should  also  be  held  that  there  can  be 
no  recovery  for  such  physical  injuries 
as  may  be  caused  solely  by  such  mental 
disturbance  where  there  is  no  injury 
to  the  person  from  without.  The  logi- 
cal vindication  of  this  rule  is  that  it 
is  unreasonable  to  hold  persons  who 
are  merely  negligent  bound  to  antic- 
ipate and  guard  against  fright  and  the 
consequences  of  fright,  and  that  this 
would  open  a  wide  door  for  unjust 
claims  which  could  not  successfully  be 
met." 

2.  AppltcaUoH. 

The  facts  und«r  which  a  recovery 
has  been  denied  by  virtue  of  the  above 
principle  have  been  varied.  The  ques- 
tion has  frequently  arisen  in  cases  of 
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fright  of  railway  passengers  at  being 
put  oflF  the  train  at  other  than  regular 
stations.  It  has  been  held  that  a  rail- 
way company  is  not  liable  for  nervous 
prostration  and  permanent  illness, 
caused  by  a  fright  resulting  from  the 
unintentional  carelessness  of  its  em- 
ployees in  putting  a  woman  passenger 
off  the  train  in  the  dark,  not  at  the 
crossing  where  she  wished  to  alight, 
but  a  few  yards  away,  at  a  place  sep- 
arated from  the  crossing  by  a  fence 
and  cattle  guard,  which  she  was  com- 
pelled to  pass  over  in  order  to  reach 
the  crossing.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Bragg  (1901)  69  Ark.  402,  86 
Am.  St.  Rep.  206,  64  S.  W.  226.  In 
Strange  v.  Missouri  P.  R.  Co.  (1895) 
61  Mo.  App.  586,  although  a  girl  four- 
teen years  of  age,  who  was  a  pas- 
senger on  a  railway  train,  was  held  to 
have  a  cause  of  action  against  the  rail- 
way company  for  inviting  her  to  get 
off  a  mile  and  a  half  beyond  the  station 
at  which  she  intended  to  alight,  but 
which  the  train  passed  because  of  the 
carelessness  of  the  railway  employees. 
It  was  held  that  the  mental  distress 
and  fright  which  she  experienced  after 
leaving  the  train,  and  whatever  effect 
may  be  attributable  to  such  fright'  or 
mental  suffering,  should  be  excluded 
in  estimating  the  extent  of  her  recov- 
ery. It  was  found  to  be  the  fact  in 
this  case  that,  by  reason  of  the  fright 
and  violent-  exercise  in  reaching  the 
station,  the  girl  was  made  sick  and 
very  nervous,  and  was  so  up  to  the 
time  of  trial.  A  decision  similar  to 
that  in  Strange  v.  Missouri  P.  R.  Co. 
appears  in  Deming  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1899)  80  Mo.  App.  152,  upon 
practically  similar  facts.  In  the 
Deming  Case  the  plaintiff  alleged  that 
she  was  greatly  frightened  and  wor- 
ried and  overtaxed,  and  thereby  made 
sick,  and  was  confined  to  her  bed  for 
a  period  of  two  weeks,  and  was  caused 
great  mental  and  physical  suffering 
because  of  her  walk  back  to  the  sta- 
tion from  the  place  where  she  alighted 
from  the  train.  It  is  stated  to  be  true 
that  the  evidence  tended  to  prove  that 
the  plaintiff's  sickness  was  the  result 
of  the  fright,  worry,  and  overtaxing  of 
strength,  occasioned  by  the  defendant's 
negligence,  but  this  is  stated  not  to 


be  a  contemporaneous  and  physical  in- 
jury within  the  meaning  of  the  rule 
allowing  damages  for  fright  and  men- 
tal suffering  when  connected  witli  a 
physical  injury;  that  none  of  the  cases 
to  which  the  plaintiff  referred  lent 
support  to  her  contention  that  sick- 
ness so  resulting  is  a  physical  injury 
within  the  meaning  of  the  rule  of  li- 
ability just  referred  to. 

Other  causes  of  fright  of  railway 
passengers  have  been  involved.  It  has 
been  held  that  a  railroad  passenger 
who  has  suffered  fright  and  terror  re- 
sulting in  physical  injury  upon  the 
removal  of  a  drunken  passenger  from 
the  car  in  which  plaintiff  waa  riding 
cannot  recover  of  the  railroad  com- 
pany. Spade  T.  Lynn  &  B.  R.  Co. 
(1897)  168  Mass.  285,  38  L.R.A.  612, 
60  Am.  St.  Rep.  393,  47  N.  E.  88,  2  Am. 
Neg.  Rep.  566,  s.  c.  on  subsequent  ap- 
peal (1899)  172  Mass.  488,  43  LR.A. 
832,  70  Am.  St.  Rep.  298,  52  N.  E.  747. 
6  Am.  Neg.  Rep.  367.  A  woman  is  not 
entitled  to  recover  damages  of  a  car- 
rier for  a  miscarriage  resulting  from 
the  nervous  shock  occasioned  by  a  car 
in  which  she  was  riding  bumping  over 
the  tracks  at  an  open  switch.  Morris 
V.  Lackawanna  &  W.  Valley  R.  Co. 
(1910)  228  Pa.  198,  77  AtL  445.  In- 
sanity resulting  from  the  shock  and 
excitement  caused  by  a  railroad  ac- 
cident to  a  passenger  who  sustained  no 
bodily  injury  does  not  make  the  rail- 
road company  liable.  Haile  v.  Texas  & 
P.  R.  Co.  (1894)  23  L.R.A.  774,  9  C.  C. 
A.  134,  23  U.  S..App.  80,  60  Fed.  657. 
A  street  railway  company  is  not  liable 
to  a  passenger  for  physical  ailments 
resulting  from  fright  due  to  the  fall- 
ing of  a  trolley  pole  on  a  car  in  which 
the  plaintiff  was  riding,  where  there 
was  no  accompanying  physical  injury. 
West  Chicago  Street  R.  Co.  v.  Liebig 
(1899)  79  HI.  App.  5G7.  In  one  case 
the  plaintiff  was  not  technically  a  pas- 
senger at  the  time  of  the  acts  com- 
plained of,  but,  having  a  ticket  over 
another  road,  was  negligently  permit- 
ted to  enter  a  train  on  the  defendant'.* 
road.  The  railroad  company  was  held 
not  liable  for  the  fright  and  nervous- 
ness which  resulted  to  the  pU'iitilT 
when  told  by  the  conductor  that 
was  on  the  wrong  train  and  would 
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have  to  leave  or  pay  her  fare,  although 
the  nervousness  resulted  in  a  men- 
strual hemorrhaffe,  followed  by  a  train 
of  nervous  disorders.  Crutcher  v.  Big 
Four  (1908)  132  Ho.  App.  311,  111  S. 
W.  891. 

One  about  to  board  a  street  car,  vrho 
was  frightened  by  the  approach  of  the 
horses  attached  to  another  car  so  close 
that,  when  they  were  stopped,  she 
stood  between  the  horses'  heads,  as  a 
result  of  which  frijrht  and  excitement 
she  became  unconscious  and  suffered  a 
miscarriage  and  consequent  illness,  is 
not  entitled  to  recover  of  the  railroad 
company  therefor.  Mitchel  v.  Roch-- 
ester  R.  Co.  (1896)  151  N.  Y.  107,  34 
L.R.A.  781,  66  Am.  St.  Rep.  604,  45  N. 
E.  354,  1  Am.  Neg.  Rep.  121. 

Fright  at  crossings  has  been  the 
subject  of  litigation.  It  has  been  held 
generally  that  one  crossing  a  railroad 
track  is  not  entitled  to  recover  of  the 
railroad  company  for  physical  injuries 
resulting  from  fright  at  nearly  being 
struck  by  an  approaching  train.  Vic- 
torian R.  Gomrs.  v.  Coultas  (1888)  L. 
R.  13  App.  Cas.  22,  58  L.  T.  N.  S.  390, 
57  L.  J.  P.  C.  N.  S.  69,  87  Week.  Rep. 
129,  62  J.  P.  600,  8  Eng.  Rul.  Cas.  405. 

This  has  been  held  in  case  of  a  trav- 
eler upon  a  highway,  who  was  fright- 
ened at  being  nearly  struck  by  a  loco- 
motive at  a  railway  crossing,  as  a  re- 
sult of  which  her  spinal  cord  and 
nervous  system  were  affected  so  that 
she  was  not  thereafter  able  to  per- 
form either  physical  or  mental  worl^ 
and  was  permanently  injured  by  rea- 
son of  such  shock  and  fright,  it  being 
held  that  she  was  not  entitled  to  re- 
cover damages  therefor  from  the  rail- 
road company.  Huffman  v.  Toledo  & 
O.  0.  R.  Co.  (1900)  9  Ohio  S.  &  C.  P. 
Dec.  748.  A  person  who  was  permitted 
without  warning  to  drive  upon  a  rail- 
road crossing  in  the  face  of  an  ap- 
proaching train,  whereupon  and  while 
he  was  still  on  the  crossing,  the  gates 
by  which  the  crossing  was  protected 
were  carelessly  and  improperly  low- 
ered by  the  railroad  gatekeeper,  and 
he  was  thereby  subjected  to  great 
danger  of  being  run  down  and  killed 
1^  the  train,  by  reason  of  which  daiv 
ger  he  was  shocked  and  paralyzed  and 
otherwise  injured,  is  not  entitled  to 


recover  of  the  railroad  company. 
Ward  V.  West  Jersey  &  S.  R.  Co, 
(1900)  65  N.  J.  L.  383,  47  Atl.  661.  A 
woman  who  became  frightened  and 
suffered  a  severe  nervous  shock  at  see- 
ing one  of  her  children  run  down  and 
mangled  by  a  locomotive  operated  in  a 
negligent  manner  is  not  entitled  to 
recover,  where  she  sustained  no  per- 
sonal injury.  Southern  R.  Co.  v.  Jack- 
son (1916)  146  6a.  243,  91  S.  E.  28. 

The  right  to  recover  of  a  railroad 
company  owing  to  whose  negligence 
cars  are  thrown  upon  adjoining  prop- 
erty, resulting  in  fright  to  the  oc- 
cupants thereof,  has  been  denied.  The 
owner  of  a  house  in  proximity  to  a 
railroad,  against  which  house  cars 
belonging  to  the  railroad  company  fell 
when  a  collision  took  place  on  the  rail- 
road, subjecting  the  owner  to  great 
fright,  alarm,  fear,  and  nervous  ex- 
citement and  distress,  whereby  he  be- 
came sick  and  disabled,  has  no  cause 
of  action  against  the  railroad  com- 
pany therefor.  Ewing  v.  Pittsburgh, 
C.  C.  &  St  L.  R.  Co.  (1892)  147  Pa.  40, 
14  L.R.A.  666.  30  Am.  St.  Rep.  709,  23 
AtL  340.  A  railroad  company  which 
negligently  shoved  some  of  Its  cars  off 
the  end  of  a  sidetrack,  running  them 
against  a  house,  when  the  owner  was 
standing  wijihin  a  few  feet  of  the  point 
where  the  cars  struck  the  house,  as  a 
result  of  which  the  owner  suffered  a 
severe  nervous  shock  that  shattered 
her  nervous  system  and  caused  great 
bodily  Qftln  and  mental  anguish  and 
permanent  injury  to  her  person  and 
health,  is  not  liable  to  her  for  the 
physical  illness  due  to  the  fright. 
Miller  v.  Baltimore  &  0.  S.  W.  R.  Co. 
(1908)  78  Ohio  St.  309,  18  L.R.A. 
(N.S.)  949,  126  Am.  St.  Rep.  699,  86 
N.  E.  499.  Under  the  theory  adopted 
in  Kentucky,  that  there  can  be  no  re- 
covery for  injuries  resulting  from 
fright  occasioned  by  negligence  where 
there  is  no  immediate  personal  injury, 
trespass  to  real  estate,  nor  any  con- 
tract relation,  a  railroad  company 
which  failed  to  erect  and  maintain  a 
bumping  post  at  the  end  of  one  of  its 
sidetracks,  as  a  consequence  of  which, 
several  cars  were  backed  over  the  end 
of  the  track,  out  into  the  street  and 
within  16  feet  of  the  yard,  and  toward 
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the  residence  of  the  plaintiff,  where 
she  was  at  the  time,  was  held  not  li- 
able for  the  injuries  resultinff  to  plain- 
tiff, who  was  greatly  frightened  and 
alarmed,  as  a  consequence  of  which 
she  suffered  such  nervous  prostration 
and  physical  disability  as  to  confine 
her  tQ  her  home  for  more  than  two 
months,  under  medical  treatment. 
Morse  v.  Chesapeake  &  O.  R.  Co. 
(1908)  117  Ky.  11,  77  S.  W.  861.  But 
in  Chicago  &  N.  W.  R.  Co.  Haner- 
berg  (1885)  16  III.  App.  387,  a  rail- 
road company  whose  employees,  in 
backing  a  train  over  a  sidetrack  which 
was  in  a  defective  condition,  continued 
to  back  the  train  after  some  of  the 
cars  had  left  the  track,  until  the  end 
car  went  through  a  fence  in  front  of 
plaintiff's  house,  and,  with  great  force 
and  violence,  struck  the  porch  thereof 
and  demolished  it,  causing  shock  and 
fright  to  the  plaintiff,  who  was  at  the 
time  upstairs  in  the  house  with  two. 
young  childrefl,  and  resulted  in  her 
miscarriage,  was  held  liable  therefor. 
The  subsequent  cases  in  this  Jurisdic- 
tion adhere  to  the  rule  denying  recov- 
ery for  the  physical  consequences  of 
fright,  un&ccompanied  by  contempora- 
neous physical  injury. 

Recovery  has  also  been  denied  for 
the  physical  consequences  of  fright 
resulting  from  various  other  causes. 
A  telegraph  company  which,  in  locat- 
ing its  line,  blasted  a  ledge  near  the 
building  occupied  by  the  plaintiff  for 
a  dwelling  house,  is  not  liable  in  dam- 
ages to  the  plaintiff  for  sickness  due 
to  fright  caused  by  the  negligent  blast- 
ing. Smith  V.  Postal  Teleg.  &  Cable 
Co.  (1899)  174  Mass.  576,  47  L.R.A. 
323,  75  Am.  St.  Rep.  374,  55  N.  E.  380, 
7  Am.  Neg.  Rep.  54.  No  recovery  can 
be  had  for  frightening  a  man  ill  in 
bed,  by  the  negligent  explosion  of 
dynamite  in  front  of  his  house,  so  that 
he  died  within  two  weeks  thereafter 
from  the  shock  and  attending  exertion 
in  aiding  his  wife,  who  was  also  ill. 
•  Huston  V.  Freemansburg  (1905)  212 
Pa.  548, 3  L.R.A.  (N.S.)  49,  61  Atl.  1022. 
A  pedestrian  walking  upon  a  public 
highway  is  not  entitled  to  recover  for 
physical  injuries  due  to  fright  alone, 
resulting  from  the  falling  of  an  over- 
head railroad  bridge  from  under 


which  she  had  just  passed.  Porter  v. 
Delaware,  I.,  ft  W.  R.  Co.  (1906)  73 
N.  J.  L.  405,  6S  Ati.  860.  No  damages 
can  be  recovered  by  a  bystander  for 
temporary    blindness    and  terrible 
fright  and  nervous  shock  due  to  neg- 
ligence in  causing  an  iron  brace  to 
come  in  contact  with  a  trolley  wire,  so 
as  tD  cause  a  powerful  electric  flash 
of  an  explosive  nature.    Chittick  v. 
PhiUdelphia  Rapid  Transit  Co.  (1909) 
224  Pa.  13,  22  L.RJL(N.S.)  1073,  TS 
Atl.  4.    A  child  cannot  recover  for 
"night  terrors"  which  are  the  result 
of  fright  caused  by  the  burning  of  his 
sister  in  his  presence.    Fleming  v. 
Lobel  (1904)  —  N.  J.  L.  — ,  59  AU.  28. 
A  married  woman  in  a  state  of  preg- 
nancy, who  sustained  a  severe  shock 
from  flight  when  standing  in  the  door 
of  her  husband's  house  with  a  little 
child,  when  a  horse  belonging  to  a 
street  railway  company,  which  had  run 
away,  dashed  up  the  street  at  a  high 
rate  of  speed  and  plunged  toward  her, 
but  did  not  reach  'her,  because  its 
progress  was  arrested  by  a  post 
against  .which  it  fell,  cannot  recover 
of  the  railway  company.   Lehman  v. 
Brooklyn  City  R.  Co.  (1888)  47  Hub 
(N.  Y.)  366.   The  opinion  dismissing 
the  complaint  in  this  case  was  very 
brief,  and  tiie  reason  is  not  clearly  giv- 
en. It  does  not  appear  that  th«:e  was 
any  negligence  on  the  part  of  the  rail- 
road company.    In  Huxley  v.  Berg 
(1816)  1  SUrkie  (Eng.)  98,  a  plaintiff 
in  an  action  of  trespass  was  allowed  to 
show  in  evidence  the  fact  that  his  wife 
was  so  terrified  by  the  conduct  of  the 
defendant  that  she  was  immediately 
taken  ill  and  soon  afterwards  died; 
but  this  was  held  to  be  admissible  for 
the  purpose  only  of  showing  how  out- 
rageous and  violent  the  breakfuff  was, 
and  not  on  the  substantive  ground  of 
damage.   In  some  cases  the  rule  has 
been  followed  where  the  defendant 
was  guilty  of  more  than  negligence. 
A  woman  who  went  into  the  room  of 
another  woman  who  was  sick  in  bed. 
and  there  began  talking  in  a  load  and 
angiy  manner  to  the  sick  person, 
whereby  she  was  frightened  and  at- 
tacked with  hysteria,  to  which  she  was 
subject,  but  of  which  fact  the  defend- 
ant was  ignorant,  is  not  liable  for  such 
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injury,  where  there  was  no  injury  to 
the  person  at  the  time,  since  it  cannot 
reasonably  have  been  anticipated  that 
simply  talking  to  the  plaintiff  in  a  loud 
and  angry  manner  would  cause  a  re- 
turn of  a  hysterical  malady  of  which 
the  defendant  had  no  notice.  Haas  v. 
Uetz  (1898)  78  lU.  App.  46.  A  land- 
lord who  entered  the  leased  premises, 
and,  with  loud  and  angry  words  and 
the  waving  of  arms,  forbade  a  woman, 
a  sister  of  the  tenant,  who  was  pack- 
ing goods,  from  removing  the  same, 
and  threatened  to  call  a  constable,  is 
not  liable  to  her  for  an  attack  of  St 
Vitua's  dance,  resulting  from  excite- 
ment and  fright  caused  by  his  action. 
Braun  t.  Craven  (1898)  175  IlL  401,  42 
L.R.A.  199,  61  N.  B.  667,  5  Am.  Neg. 
Rep.  16.  Recovery  for  miscarriage  re- 
sulting from  fright  caused  by  an 
assault  upon  the  husband  of  the  wom- 
an, in  her  presence,  was  denied  in 
Hutchinson  v.  Stem  (1906)  116  App. 
Dir.  791,  101  N.  Y.  Supp.  145,  appeal 
dismissed  in  (1907)  189  N.  Y.  611,  82 
N.  E.  1128,  the  court  stating  that  the 
rule  is  settled  In  New  York  that  fright 
alone  cannot  form  the  basis  for  an  ac- 
tion.  A  mentally  incompetent  man, 
who,  without  any  malicious  motive,  but 
"just  to  have  a  little  fun,"  dressed 
himself  in  woman's  clothes  and  went 
at  dusk  to  a  neighbor's  house,  followed 
the  latter's  wife  into  the  house,  but 
made  no  demonstration  other  than  to 
tap  the  end  of  his  parasol  on  the 
ground  or  floor,  and  offered  no  vi- 
olence, was  held  not  liable  fof  the 
fright  of  the  woman,  resulting  in  ill- 
ness and  a  miscarriage.  Nelson  v. 
Crawford  (1899)  122  Mich.  466,  80 
Am.  St  Rep.  677,  81  N.  W.  335.  Some 
cases  have  not  clearly  adopted  the 
rule  now  under  consideration,  or  that 
discussed  in  subd.  I.  b.  Among  those 
which  seem  to  favor  the  rule  now  un- 
der consideration  aTc  the  following: 
Kagy  V.  Western  U.  Teleg.  Co.  (1906) 
37  Ind.  App.  78,  117  Am.  St.  Rep.  278, 
76  N.  E.  792.  In  this  case,  an  action 
against  a  telegraph  company  for  fail- 
ure to  deliver  a  telegram  sent  by  one 
who  was  sick,  asking  a  relative  to  come 
to  his  assistance,  and  where  it  was 
claimed  that,  because  of  the  failure  of 
the  relative  to  receive  the  telegram. 


and  consequently  come  to  his  assist- 
ance, the  sender  suffered  injuries  in 
his  sickness  which  might  have  been 
prevented.  It  has  been  held  that  there 
is  no  right  to  recover  damages  for  a 
miscarriage  caused  by  fright  occa- 
sioned by  violent  and  abusive  language 
and  conduct  of  the  defendant  towards 
the  plaintifi^B  husband  and  a  boy, 
within  her  hearing  bat  out  of  her 
sight,  where  it  does  not  appear  that 
the  defendant  knew  of  the  plaintifiTs 
condition,  nor  that  she  was  within 
hearing.  Phillips  v.  Dickerson  (1877) 
85  111.  11,  28  Am.  Rep.  607.  In  Trigg  v. 
St  Louis,  E.  C.  ft  N.  R.  Go.  (1881)  74 
Ho.  147,  41  Am.  R^.  806,  a  passenger 
who  had  been  carried  by  her  station 
was  held  not  entitled  to  recover  for 
the  anxiety  and  suspense  of  mind  suf- 
fered by  her  in  consequence  thereof, 
nor  for  the  effect  upon  her  health,  be- 
cause *'no  personal  injury  was  re- 
ceived by  the  plaintiff,  and  no  circum- 
stances of  aggravation  attended  the 
wrongful  act  complained  of."  In  hold- 
ing that  a  married  woman  who  fell 
into  an  unguarded  opening,  thereby 
permanently  impairing  her  hand  to  a 
certain  extent,  was  not  entitled  to  re- 
cover, as  an  element  of  damage,  for 
the  humiliation  and  regret  that  she 
might  thereafter  feel  because  of  her 
inability  to  ^attend  to  her  household 
duties,  and  to  perform  the  services  she 
had  before  performed  for  her  husband, 
the  court,  in  Linn  v.  Duquesne  (1903) 
204  Pa,  551,  93  Am.  St.  Rep.  800,  54 
Atl.  341,  approved  of  the  rule  now  un- 
der consideration.  There  is  no  dis- 
cussion of  this  question  in  Bachelder 
V.  Morgan  (1912)  179  Ala.  339,  60  So. 
815,  Ann.  Cas.  1916G,  888,  an  action 
In  damages  by  a  pedestrian  against 
the  owner  of  an  automobile  for  dam- 
ages caused,  as  the  pedestrian  claimed, 
by  being  knocked  down  by  the  auto- 
mobile while  crossing  the  street.  In 
the  course  of  the  opinion  it  is  stated 
by  the  court  that  "if,  from  mere  fright 
or  excitement,  the  plaintiff  fell,  and 
was  not  touched,  as  the  defendant 
contends,  then  the  defendant  was  not 
liable."  But  see  Alabama  cases  ad- 
hering to  opposite  rule,  infra.  There 
can  be  no  recovery  for  a  bodily  injury 
caused  by  a  mere  fright  resulting  from 
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the  act  of  a  person  in  throwing  a  stone 
through  a  closed  blind  into  a  room 
where  the  plaintiff  was,  where  the  de- 
fendant had  no  intention  of  injuring 
the  plaintiff,  and  did  not  know  she  was 
in  the  room.  White  v.  Sander  (1897) 
168  Mass.  296,  47  N.  E.  90,  2  Am.  Neg. 
Rep.  673. 

In  Cook  V.  Mohawk  (1913)  207  N. 
Y.  311,  100  N.  E.  815,  an  action  by  a 
landowner  for  the  wrongful  obatruc- 
tion  of  a  natural  waterway  in  sneh  a 
manner  as  to  discharge  the  water  upon 
plaintiff's  land,  causing  damage  there- 
to, and  affecting  the  health  of  his  wife, 
who  was  one  of  the  occupants  of  a 
dwelling  situated  thereon,  the  ques- 
tion  of  fright  was  not  considered,  but 
the  wife,  who  was  afflicted  with  a 
hemorrhage  due  primarily  to  a  small 
fibroid  tumor,  which  made  her  very 
nervous,  was  affected  by  the  flowing 
of  the  water  into  the  plaintiff's  cellar. 
In  the  course  of  the  opinion  the  case 
of  Mitchell  v.  Rochester  R.  Co.  (1896) 
151  N.  Y.  107, 34  L.R.A.  781,  56  Am.  St 
Rep.  604,  45  N.  E.  354, 1  Am.  Neg.  Rep. 
121,  is  cited,  and  it  is  stated  that  men- 
tal suffering  is  not  a  legal  element  of 
damages  in  such  cases,  and  there  can 
be  no  recovery  except  for  physical  ills 
which  can  be  ascribed  directly  and 
with  reasonable  certainty  to  the  de- 
fendant's wrongful  act.  It  is  further 
stated  that  the  defendant  in  this  case 
should  not  be  held  liable  for  the  men- 
tal and  nervous  disturbance  of  the 
plaintiff's  wife,  due  to  a  cause  entirely 
separate  from  the  flooding  of  the  plain- 
tiff's pranises. 

Nervousness  terminating  in  sickness 
of  the  wife  of  one  who  is  in  the  habit 
of  becoming  intoxicated,  resulting 
from  his  abuse  of  her,  was  held  to  be 
a  physical  injury  under  a  statute  giv- 
ing the  wife  a  right  of  action  in  dam- 
ages for  selling  liquor  to  her  husband. 
Kear  v.  Garrison  (1896)  13  Ohio  C.  C. 
447. 

S.  Bffetst  of  coHteinporaneou9  jihynteiil 

Although  in  the  foregoing  jurisdic- 
tions there  may  be  no  recovery  for  the 
physical  consequences  of  fright  unac- 
companied by  a  contemporaneous 
physical  injury,  if  there  is  a  contem- 


poraneous physical  injury  there 
be  a  recovery. 

United  Stotes.— Denver  &  R.  G.  R. 
Co.  V.  Roller  (1900)  49  L.RJC  77,  41 
C.  C.  A.  22, 100  Fed.  738;  Pennsylvania 
Co.  v.  White  (1917)  155  C.  C.  A.  213, 
242  Fed.  437.  But  see  Haile  v.  Texas 
&  P.  R.  Co.  (1894)  23  L.R.A.  774,  9  C. 
C.  A.  134,  23  U.  S.  App.  80,  60  Fed.  557, 
infra. 

Georgia. — Southern  R.  Co.  v.  Jackson 
(1916)  146  Ga.  243,  91  S.  E.  28;  Hinea 
v.  Evans  (1920)  ~  Ga.  App.  — ,  105 
S.  E.  59. 

Kentucky. — Southern  R.  Co.  v.  Owen 
(1914)  156  Ky.  827,  162  S.  W.  110. 

Massachusetts.  — Homans  v.  Boston 
Elev.  R.  Co.  (1902)  180  Mass.  456,  57 
L.R.A.  291,  91  Am.  St  Rep.  324,  62  N. 
E.  737,  11  Am.  Neg.  Rep.  248;  DriscoU 
V.  Gaffey  (1910)  207  Mass.  102,  93  N. 
E.  1010;  Warren  v.  Boston  &  H.  R.  Co. 
(1896)  163  Mass.  484,  40  N.  E.  895; 
Berard  v.  Boston  &  A.  R.  Co.  (1900) 
177  Mass.  179,  58  N.  E.  586;  Cameron 
v.  New  England  Teleph.  &  Teleg.  Co. 
(1902)  182  Mass.  310.  65  N.  E.  385,  13 
Am.  Neg.  Rep.  86;  Conley  v.  United 
Drug  Go.  (1914)  218  Mass.  238,  L.R.A. 
1916D,  880,  106  N.  E.  975. 

BUasonrL  —  Lowe  v.  Metropolitan 
Street  R.  Co.  (1910)  145  Mo.  App.  248, 
130  S.  W.  119;  McCardle  v.  George  B. 
Peck  Dry  Goods  Co.  (1915)  191  Mo. 
App.  263,  177  S.  W.  1095. 

New  Jersey. — Buchanan  v.  West 
Jersey  R.  Co.  (1890)  52  N.  J.  L.  265, 19 
Atl.  254;  Porter  v.  Delaware,  L.  A  W. 
R.  Co.  (1906)  73  N.  J.  L.  405,  63  AH. 
860;  Eennell  v.  Gershonovitz  Bros. 
(1913)  84  N.  J.  U  577,  87  Atl.  130; 
Consolidated  Traction  Go.  v.  Lambert- 
son  (1896)  69  N.  J.  L.  297,  13  Atl.  100, 
affirmed  in  (1897)  60  N.  J.  L.  457.  S8 
Atl.  684;  Tuttle  v.  Atlantic  City  R.  Co. 
(1901)  66  N.  J.  L.  327,  54  L.R.A.  582, 
88  Am.  St.  Rep.  491, 49  Atl.  450, 10  Am. 
Neg.  Rep.  134. 

Pennsylvania. — Hess  v,  American 
Pipe  Mfg.  Co.  (1908)  221  Pa.  67,  70 
Atl.  294. 

Canada.  —  Toronto  R.  Co.  v.  Toms 
(1911)  44  Can.  S.  C.  268.  20  Ann.  Cas. 
985^  1  N.  C.  C.  A.  338. 

It  has  been  stated  that  any  physical 
injury,  however  slight,  is  sufficient  to 
tidce  a  case  out  of  the  rule.  Southern 


Digitized  by  Google 


ANNO.— FRIGHT  RESULTING  IN  PHYSICAL  INJURY.  1129 


R.  Co.  V.  Owen  (Ky.)  and  Toronto  R. 
Co.  V.  Toms  (Can.)  supra.  In  Driscoll 
T.  Gaffey  (1910)  207  Mass.  102,  9S  N. 
E.  1010,  it  is  stated  that  there  can  be 
no  recovery  for  illness  due  solely  to 
firight;  but  in  this  case  a  recovery  was 
sustained  because  there  was  evidence 
to  justify  a  finding  that  there  was  a 
battery  to  the  person.  When  there  is 
a  physical  contact  with  the  person, 
accompanying  the  fright,  the  court 
will  not  attempt  to  determine  whether 
the  physical  pain  and  suffering  which 
follow  are  the  result  of  the  physical 
contact  or  of  the  fright.  Homans  v* 
Boston  Elev.  R.  Co.  (Mass.)  supra. 

The  slight  contemporaneous  injuries 
which  have  been  held  to  take  a  case 
out  of  the  rule  are  well  illustrated  in 
Porter  v.  Delaware,  L.  &  W.  R.  Co. 
(1906)  73  N.  J.  L.  405,  63  Atl.  860, 
where  the  plaintiff,  who  had  been 
walking  upon  the  public  highway,  and 
had  been  frightened  by  the  falling  o( 
an  overhead  railroad  bridge  from  un- 
der which  she  had  just  passed,  was 
seeking  to  recover  for  her  injury.  The 
court  states  that  if  her  injuries  were 
due  to  fright  alone,  there  could  be  no 
recovery;  but  if,  as  she  testifies,  she 
was  hit  on  the  neck  by  something  and 
the  dust  from  the  crash  got  into  her 
eyes,  the  case  was  taken  out  of  the 
rule,  and  there  might  be  *a  recovery. 
In  this  case  the  chief  injuries  were  al- 
leged to  be  to  her  eyes  and  nervous 
system.  Again,  in  Kennell  v.  Ger- 
shonovitz  Bros.  (1918)  84  N.  J.  L.  B77, 
87  Atl.  130.  where  the  plaintiff,  who 
.had  been  a  passenger  on  a  street  car, 
and,  according  to  her  testimony,  had 
been  struck  by  something  and  show- 
ered with  glass,  when  some  object  pro- 
jecting from  a  passing  wagon  struck  a 
glass  in  the  car,  and  had  been  treated 
for  a  bruise  and  a  sprained  arm,  the 
court  states  that  if  the  glass  caused 
no  bodily  injury,  yet  a  strain  and  sus- 
taining the  bruises  would  comply  with 
the  rule. 

The  unqualified  doctrine  of  the  fore- 
going cases,  that  when  there  is  a  con- 
temporaneous physical  injury  there 
may  be  a  recovery  for  the  physical 
consequences  of  fright,  is  not  followed 
in  all  cases.  Some  cases  allow  a  re- 
covery in  the  event  of  a  contemporane- 


ous physical  injury  only  when  that  in- 
jury is  the  direct  cause  of  the  fright 
or  shock.  The  court,  in  the  second  ap- 
peal of  Hack  V.  Dady  (1911)  142  App. 
Div.  510,  127  N.  Y.  Supp.  22,  thus 
states  the  rule:  "I  think  that  a  recov- 
ery may  not  be  had  in  an  action  for 
negligence  for  consequences  attrib- 
utable to  fright  alone  or  to  shock 
alone,  merely  upon  proof  that  there 
was  a  bodily  injury  coincident  with 
that  fright  or  that  shock,  but  it  must 
appear  that  there  was  some  causal  re- 
lation between  the  bodily  injury  and 
the  fright  or  shock.  Otherwise  the 
recovery  would  rest  upon  the  fright  or 
shock  alone,  which  would  be  against 
the  rule  noted.  For  example,  could  it 
be  logically  said  in  the  case  at  bar  that 
if  the  personal  injuries  were  attrib- 
utable alone  to  fright  or  shock,  conse- 
quent to  the  explosion,  the  plaintiff 
could  not  recover  for  fright  or  shock 
or  their  physical  consequences  she 
had  been  unscathed  in  any  way,  and 
yet  again  she  could  recover  therefor 
because  a  bit  of  lead  from  the  e:q)lo- 
sion  lighted  upon  her  hand,  to  bum  it 
slightly  before  she  brushed  it  away?** 
In  a  strong  dissenting  opinion  in 
Tracy  v.  Hotel  Wellington  Corp. 
(1919)  175  N.  Y.  Supp.  100,  affirmed 
without  opinion  in  (1919)  188  App. 
Div.  928,  176  N.  Y.  Supp.  923,  Lehman, 
J.,  asserts  the  correctness  of  the  rule 
laid  down  in  Hack  v.  Dady  (N.  Y.)  su- 
pra, that  recovery  may  be  had  for 
damages  caused  by  nervous  shock 
when  the  nervous  shock  was  the  direct 
result  of  the  physical  impact.  Some 
such  limitation  upon  this  doctrine 
seems  to  have  been  in  the  mind  of  the 
court  in  Spade  v.  Lynn  &  B.  R.  Co. 
(1899)  172  Mass.  488,  43  L.R.A.  832, 
70  Am.  St.  Rep.  298,  52  N.  E.  747,  5 
Am.  Neg.  Rep.  367.  In  that  case  a 
passenger  was  suing  for  injuries  re- 
sulting from  fright  consequent  upon 
the  rerhoval  of  a  drunken  passenger 
from  the  car  in  which  she  was  riding. 
In  the  removal  another  drunken  pas- 
senger, who  was  standing  in  front  of 
the  plaintiff,  was  jostled  and  thrown 
upon  her.  The  fall  seems  to  have  been 
a  trifling  matter,  but  the  fright  caused 
by  that  and  the  rest  of  the  occurrences 
in  the  car  resulted  in  physical  injury. 
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The  jury  were  Instructed  that  if  there 
was  a  physical  injury,  and  it  was  ac- 
companied by  fright  which  operated  to 
the  injury  of  the  plaintiff  in  body  or 
mind,  she  could  recover  for  the  dam- 
ages caused  by  the  fright.  This  was 
held  to  be  error.  The  court,  speaking 
through  Holmes,  J.>  says:  "By  some- 
thing of  an  anomaly,  consequences  of 
the  defendant's  conduct  which  would 
not  of  Uiemaelves  constitute  a  cause 
of  action  may  at  times  enhance  the 
damages  if  the  conduct  has  some  oth- 
er consequence  for  which  an  action 
lies.  But  this  further  liability  is  not 
for  all  consequences  of  the  defendant's 
conduct,  but  for  consequences  of  the 
defendant's  wrong  to  the  plaintiff. 
The  wrong  to  the  plaintiff,  if  any,  be- 
gan with  the  battery,  and  it  is  for  the 
consequences  of  the  battery  only  that 
the  defendant  is  liable,  and  not  for  all 
the  consequence  of  the  drunken  man's 
presence  in  the  car,  or  of  the  defend- 
ant's attempt  to  remove  him.  We  are 
perfectly  aware  of  the  difficulty  of 
discriminating.  But  it  seems  quite  pos- 
sible in  this  case  that  the  plaintiff's 
trouble  was  due  in  substance  to  the 
disturbance  as  a  whole,  although  it 
may  be  that  the  jury  would  be  war- 
ranted in  finding  that  the  impact  upon 
her  person  gave  the  detonating  spark, 
without  which  she  would  not  have  col- 
lapsed." This  case  is  distinguished  in 
the  subsequent  case  of  Homans  v, 
Boston  Elev.  R.  Co.  (1902)  180  Mass. 
456.  67  L.R.A.  291, 91  Am.  St.  Rep.  324, 
62  N.  E.  787,  11  Am.  Neg.  Rep.  248, 
by  saying  that  in  the  Spade  Case  "the 
defendant's  wrong,  if  any,  began  with 
the  battery,  and  it  was  not  responsible 
for  the  previous  sources  of  fear; 
whereas'  here  [in  the  Homans  Case] 
the  defendant  was  responsible  for  the 
trouble  throughout."  The  distinction 
nude  in  these  cases  Is  an  exceedingly 
elusive  one,  and  the  courts  of  these 
jurisdictions  have  not  consistently  fol- 
lowed it.  See  Massachusetts  cases, 
supra.  A  recovery  was  allowed  in 
Tracy  v.  Hotel  Wellington  Corp. 
(1919)  176  N.  Y.  Supp.  100,  affirmed 
without  opinion  in  (1919)  188  App. 
Div.  923,  176  N.  Y.  Supp.  923,  to  a 
passenger  in  defendant's  elevator, 
who,  at  the  suggestion  of  the  operator. 


who  preceded  her,  was  about  to  leave 
the  elevator  when  it  started  to  ascend 
without  control,  and  when  about  4  feet 
above  the  landing,  the  operator  seized 
the  plaintiff  by  the  arm  and  dragged 
her  to  the  landing,  plaintiff  falling  on 
the  marble  floor,  striking  on  her  knees, 
which  afterward  became  discolored, 
and  where  plaintiff's  shoulder  and  the 
back  of  her  neck  were  injured  by  the 
ascending  elevator,  and  buttons  were 
ripped  off  the  sleeve  of  her  dress. 
The  majority  of  the  court  announced 
the  rule  of  law  that  while  there  may 
be  no  recovery  for  mere  fright  or  for 
injuries  that  are  the  direct  conse- 
quence of  it,  there  may  be  a  recovery 
where  bodily  injury  and  fright  concur 
in  producing  shock  giving.rise  to  dam- 
ages. The  jury  in  the  Tracy  Csie 
found  that  the  plaintiff's  neurotic  con- 
dition and  impaired  physical  health, 
of  which  she  was  complaining,  were 
due  to  the  physical  injury  she  sua- 
'tained.  In  view  of  this  finding,  the 
discussion  as  to  the  right  to  recover 
for  physical  injuries  due  to  fright  or 
shock  seems  inapplicable.  In  the  first 
appeal  of  Hack  t.  Dady  (1909)  134 
App.  Div.  253, 118  N.  Y.  Supp.  906,  an 
action  by  one  who  was  passing  on  a 
city  street  where  the  defendant,  in  lay- 
ing a  main,  had  a  pot  of  melting  lead 
standing,  when  an  explosion  occurred, 
resulting  in  some  of  the  drops  of  molt- 
en lead  being  dashed  upon  her  clothes 
and  upon  her  hand,  seeking  to  recover 
damages  therefor,  the  court  states  that 
the  physical  injuries  were  so  slight  as 
not  to  call  for  treatment,  that  they 
were  of  no  importance  compared  with' 
her  nervousness  and  her  shock,  and 
says  if  alt  the  injuries  to  the  plaintiff 
were  "consequent  to  the  accident,  I 
would  rather  ascribe  them  to  the 
fright  therefrom.  The  explosion,  her 
proximity  to  it  with  two  small  chil- 
dren, may  well  account  for  her  conse- 
quent fright,  shock,  and  nervousness. 
But  as  she  cannot  recover  damages  for 
her  fright,  she  cannot  recover  for  any 
physical  consequence  of  her  fright" 
Upon  a  second  appeal  (1911)  142  App» 
Div.  510,  127  N.  Y.  Supp.  22,  a  recov- 
ery was  sustained  under  the  tfaeoxy 
above  set  out.  The  mother  of  children, 
who  saw  them  ascending  in  an  eleva- 
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tw  in  which  there  was  no  operator,  in 
an  apartment  house  in  which  she  was 
living,  and  who  was  bo  overcome  by 
fright  at  the  sight  that  she  fainted  and 
fell  into  tbe  elevator  shaft,  may  re- 
cover for  her  injury  on  the  theory,  as 
expressed  by  the  court,  that  "when  the 
fright  results  in  an  actual  physical  in- 
jury/' there  may  be  a  recovery.  Cohn 
V.  Ansonia  Realty  Co.  (1914)  162  App. 
Div.  791,  148  N.  Y.  Supp.  89.  A  sim- 
ilar decision  appears  in  if  undy  v.  Levy 
Bros.  Realty  Co.  (1918)  184  App.  Div. 
467,  170  N.  Y.  Supp.  994,  where  an  oc- 
cupant of  an  apartment  house,  who 
was  waiting  for  an  elevator,  was  so 
frightened  by  the  fall  of  an  elevator 
door  down  the  shaft,  and  the  resulting 
nois^  vibration,  and  jar,  that  she  lost 
her  balance  and  fell,  receiving  the  in- 
juries for  which  suit  had  been 
brought,  was  held  entitled  to  recover. 
The  court  states  that  there  was  an  im- 
mediate personal  injury  which  was 
obviously  caused  by  the  fall  of  the 
elevator  door ;  that  this  chain  of  cause 
and  effect  is  not  broken  because  one 
link  in  the  chain  was  the  present  effect 
apon  the  mind  and  nerves  of  the  plain- 
tiff, without  trespass  upon  her  person. 
In  the  last  two  cases  the  fear  resulted 
in  action  by  the  plaintiff  which  termi- 
nated in  the  physical  injuries  com- 
plained of.  Such  cases  have  not,  in 
general,  been  included  in  the  note. 

The  New  York  courts  have  also 
drawn  a  distinction  between  shock 
and  fright^  and  hold  ttiat  where  there 
Is  a  eontemporaneons  physical  injury 
sufficient  to  produce  shock,  there  may 
be  a  recovei7.  A  passenger  upon  a 
railway,  who  had  a  miscarriage  as  a 
result  of  shock  when  a  light  globe  fell, 
striking  her  upon  the  temple,  and  ex- 
ploding with  a  loud  report,  the  metal 
part  then  falling  and  striking  her  up- 
on the  abdomen,  i»  entitled  to  recover 
for  her  injuries.  Jones  v.  Brooklyn 
Heights  R.  Co.  (1897)  28  App.  Div.  141, 
48  N.  Y.  Supp.  914.  The  court  in  this 
.  case  distinguishes  between  shock  and 
fright,  saying  that  the  fright  may  be 
the  producing  causa  of  the  shoclc,  and 
where  it  is  the  sole  producing  cause, 
there  can  be  no  recovery;  but  when  it 
is  associated  with  actual  injury,  it 
may  be  considered,  and  where  the  ii^ 


jury  and  the  fright  concur,  and  result 
in  producing  the  shock  out  of  which 
arises  the  damage,  it  is  sufficient  upon 
which  to  base  a  recovery.  This  dis- 
tinction between  shock  and  fright  is 
approved  in  Wood  v.  New  York  C.  &  , 
H.  R.  R.  Co.  (1903)  83  App.  Div.  604, 
82  N.  Y.  Supp.  160,  affirmed  without 
opinion  in  (1904)  179  N.  Y.  567,  71  N, 
E.  1142,  where  the  plaintiff  was  suing 
for  injuries  which  resulted  when  a 
horse  which  he  was  dviving  became 
frightened  at  an  approaching  engine 
at  a  railroad  crossing,  bolted '  and 
jerked  the  buggy  so  that  the  plaintiff 
immediately  thereafter  spit  blood  free- 
ly, and  continued  to  do  so  until  after 
he  reached  home,  and  his  condition 
continued  to  grow  worse  until,  at  the 
time  of  the  trial,  he  was  suffering  from 
tuberculosis. 

In  some  early  cases  in  Canada  the 
damages  resulting  from  fright  were 
separated  from  those  resulting  from 
the  contemporaneous  physical  in- 
juries, and  only  the  latter  held  recov- 
erable. Thus,  in  Henderson  v.  Canada 
Atlantic  R.  Co.  (1898)  25  Ont  App. 
Rep.  437,  affirmed  in  (1899)  29  Can.  S. 
C.  632,  an  action  against  a  railway 
company  by  one  whose  horses,  at- 
tached to  a  carriage  in  which  the 
plaintiff  was  riding,  were  frightened 
at  a  train  of  the  defendant  company, 
and  ran  away,  upsetting  and  breaking 
tiie  carriage  and  injuring  the  plaintiff, 
the  plaintiff  was  allowed  to  recover  "in 
respect  of  shock  caused  by  a  blow  or 
blows,**  but  not  entitled  to  recover  "in 
respect  of  personal  injury  resulting 
exclusively  from  mental  shock.'*  And 
in  Geiger  v.  Grand  Trunk  R.  Co. 
(1905)  10  Ont  L.  Rep.  611.  where  the 
plaintiffs,  who  were  husband  and  wife, 
were  riding  in  an  omnibus  which  was 
caught  between  the  parts  of  freight 
trains  and  considerably  damaged,  but 
neither  of  them  suffered  physical  in- 
jury beyond  a  few  slight  bruises,  but 
both  complained  of  serious  injury  to 
their  nervous  systems  as  a  result  of 
fright,  recovery  was  denied  in  respect 
to  personal  injury  resulting  exclusive- 
ly from  mental  shock.  The  court  in 
the  Geiger  (3ase  says  that  it  may  be 
that  the  decision  of  the  court  of  appeal 
in  the  Henderson  Case  (Ont)  supra. 


Digitized  by  Google 


1132 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [11  A.L.R. 


goes  further  than  Victorian  R.  Comrs. 
V.  Coultas  (1888)  L.  R.  13  App.  Cas. 
(Eng.)  222,  58  L.  T.  N.  S.  390,  57  L.  J. 
P.  C.  N.  S.  69, 62  J.  P.  500, 37  Week.  Rep. 
129,  and  that  inasmuch  as  the  terror 
of  the  plaintiff  in  the  Henderson  Case 
was  accompanied  by  physical  injury, 
damages  for  injury  occasioned  by  the 
accompanying  mental  or  nervous  shock 
might  have  been  allowed  without  de- 
parting from  the  principle  of  the  deci- 
sion in  the  Coultas  Case.  However 
that  may  be,  the  court  in  the  Geiger 
Case  was  bound  to  follow  the  Hender- 
son Case,  and  following  it,  to  hold  that 
the  plaintiffs  were  not  entitled  to  judg- 
ment The  theory  of  these  eases  was 
repudiated  by  the  court  in  Toronto  R. 
Co.  V.  Toms  (1911)  44  Caiu  S.  C.  268, 
20  Ann.  Cas.  985,  1  N.  C.  C.  A.  238. 

The  cases  in  which  a  recovery  has 
been  permitted  where  there  was  a  con- 
temporaneous physical  injury  have  in- 
volved fright  from  cauaes  similar  to 
those  in  which  recovery  was  denied 
where  there  was  no  contemporaneous 
injury.  Thus  a  recovery  has  been  per- 
mitted for  the  physical  consequences 
of  the  fright  of  a  railway  passenger 
at  a  wreck,  where  there  was  some  con- 
temporaneous physical  injury.  In 
Denver  &  R.  G.  R.  Co.  v.  Roller  (1900) 
49  L.R.A.  77.  41  C.  C.  A.  22,  100  Fed. 
738,  it  was  held  that  injuries  caused 
by  fright  or  shock  resulting  from  a 
bodily  injury  in  connection  with  a  rail- 
road collision,  the  accompanying  ex- 
plosion, fire,  and  wreck  of  cars,  and 
the  surrounding  circumstances  direct- 
ly connected  therewith  and  solely  at- 
tributable thereto,  might  be  included 
in  a  recovery  for  the  injuries,  sustained 
in  the  accident.  But  in  Haile  v.  Texas 
&  P.  R.  Co.  (1894)  23  L.R.A.  774,  9  C. 
C.  A.  134,  23  U.  S.  App.  80,  60  Fed.  557, 
an  action  for  insanity  resulting  from 
the  shock  and  excitement  caused  by  a 
railroad  accident,  it  was  alleged  that 
the  injured  person  was  hurled  from 
his  seat  to  the  floor  of  the  car,  where 
he  lay  prostrated  by  the  shock.  The 
court,  however,  does  not  expressly  con- 
sider whether  the  physical  injury  thus 
received  is  sufficient  to  take  the  case 
out  of  the  rule,  but  says  that  there  was 
no  bodily  injury,  so  far  as  the  petition 
showed. 


Recovery  has  been  allowed  for  the 
physical  consequences  of  fright  at 
crossings  where  there  was  a  contem- 
poraneous physical  injury.  A  woman 
who,  in  the  exercise  of  ordinary  can 
in  walking  across  a  railroad  track  at  a 
street  crossing  in  a  city,  attended  by 
her  two  small  children,  discovers  that 
she  is  about  to  be  run  down  by  an  en- 
gine approaching  the  crossing  in  a 
negligent  manner,  and  who  leaps  from 
the  track  and  falls  to  the  ground,  and 
one  of  her  children  is  run  down  and 
mangled  by  the  engine  in  her  presence, 
and,  on  account  of  the  fall,  she  sus- 
tains a  shock  and  endures  pain  and 
suffering  therefrom,  has  a  right  of  ac- 
tion for  the  wrong  to  herself.  South- 
ern R.  Co.  V.  Jackson  (1916)  146  Ga. 
243,  91  S.  E.  28.  A  boy  driving  a  de- 
livery wagon,  who,  when  crossing  the 
tracks  of  defendant's  railway  compa- 
ny, was  shut  in  by  the  closing  of  the 
gates  on  each  side  of  the  track,  and 
who  was  either  thrown  by  the  impact 
of  an  approaching  engine  upon  the 
wagon,  or  jumped  immediately  before 
the  impact,  alighting  on  his  hands 
and  knees  upon  the  brick  pavement, 
14  or  15  feet  beyond  the  gate,  may  re- 
cover of  the  railroad  company  for 
physical  injuries  resulting  from 
fright.  Pennsylvania  Co.  v.  White 
(1917)  166  C.  C.  A.  213,  242  Fed.  437. 
In  Warren  v.  Boston  ft  H.  R.  Co. 
(1895)  163  Mass.  484,  40  N.  B.  895. 
where  one  who  had  been  shut  upon  a 
railroad  track  at  a  crossing  by  the 
closing  of  the  crossing  gates,  and  who 
had  been  thrown  upon  the  ground 
when  the  carriage  in  which  she  was 
riding  was  struck  by  a  train,  was  su- 
ing for  her  injury^  it  is  stated  to  be  a 
physical  injury  to  be  thrown  out  of  a 
wagon,  or  to  be  compelled  to  jump 
out,  even  though  the  harm  done  con- 
sists mainly  of  nervous  shock.  It  has 
been  held  that  it  cannot  be  said,  as  a 
matter  of  law,  that  all  the  physical 
injury  received  by  the  plaintiff  in 
jumping  from  a  wagon  about  to  be  • 
struck  by  an  approaching  train  at  a 
grade  crossing  was  the  result  of 
fright,  80  as  to  take  the  case  from  the 
jury.  Berard  v.  Boston  &  A.  R.  Co. 
(1900)  177  Mass.  179,  58  N.  E.  586. 

A  woman  lawfully  on  a  railroad 
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platform,  who  was  compelled  to  tiirow 
herself  on  the  platform  in  order  to 
avoid  being  struck  by  a  timber  pro- 
jecting from  one  of  the  cars  on  a  pass- 
ing train  so  as  to  sweep  over  the 
platform,  was  held  entitled  to  recover 
ftnr  injuries  sustained  thereby  in 
Buchanan  v.  West  Jersey  R.  Co. 
(1890)  62  N.  J.  L.  265,  19  Atl.  264. 
The  court  says  it  is  not  necessary  to 
decide  whether  mere  fright  caused  by 
a  wrongful  accident,  which  results  in 
physical  injury,  as,  for  example,  sick- 
ness, is  or  is  not  actionable. 

Recovery  has  been  permitted  for 
the  physical  consequences  of  fright  at 
being  struck  by  a  car,  or  at  the  im- 
minent danger  of  being  struck.  Thus 
it  has  been  held  that  one  who  was  in 
a  wagon  which  was  struck  by  a  street 
car  going  at  great  speed,  and  was 
carried  along  by  the  car  for  some  dis- 
tance before  it  was  stopped,  has  suf- 
fered an  actual  injuzy  to  his  person, 
80  that  Uie  rule  that  there  can  be  no 
recovery  for  an  injury  produced  by  a 
mere  fright  is  inapplicable.  Consol- 
idated Traction  Co.  v.  Lambertson 
(1896)  59  N.  J.  L.  297,  36  Atl.  100. 
The  damages  resulting  from  a  nervous 
shpck  caused  by  the  fear  of  one  who 
had  fallen  in  an  excavation  negligent- 
ly allowed  to  remain  between  street 
car  tracks  by  the  street  car  company, 
that  an  approaching  car  would  run 
over  her,  on  account  of  her  inability  to 
arise  after  she  had  fallen,  may  be  re- 
covered. Lowe  v.  Metropolitan  Street 
R.  Co.  (1910)  145  Mo.  App.  248,  130 
S.  W.  119.  A  woman  who,  in  attempt- 
ing to  escape  from  a  derailed  car 
which  was  coming  in  her  direction, 
became  frightened  and  started  to  run, 
and,  when  a  short  distance  away,  fell 
and  injured  her  knee,  may  recover 
damages  from  the  railroad  company. 
Tattle  V.  Atlantic  City  R.  Co.  (1901) 
66  N.  J,  L.  827,  54  L.R.A.  682,  88  Am. 
St.  Rep.  491,  49  Atl.  450,  10  Am.  Neg. 
Rep.  134.  In  this  case,  however,  the 
damages  sought  to  be  recovered  seem 
to  have  been  the  result  of  the  contem- 
poraneous physical  injury. 

Explosions  and  blastings  have  been 
the  cause  of  fright  resulting  in  phys- 
ical injuries  for  which  recovery  has 
been  allowed  where  there  was  a  con- ! 


temporaneous  physical  injury.  In  an 
action  for  injury  sustained  by  neg- 
ligent blasting,  the  fact  that  the 
plaintiff  was  thrown  on  a  chair  by  the 
force  of  the  concussion,  and  broken 
particles  of  glass  from  a  windowpane 
near  by  struck  her  in  the  face,  is  suffi- 
cient to  take  the  case  out  of  the  rule 
that  mere  fright,  unaccompanied  by 
physical  injury,  is  not  sufficient  to 
sustain  an  action  for  negligence. 
Hess  V.  American  Pipe  Mfg  Co.  (1908) 
221  Pa.  67,  70  Atl.  294.  The  theory  of 
Homans  v.  Boston  Elev.  R.  Co.  (1902) 
180  Mass.  456,  57  L.R.A.  291,  91  Am. 
St.  Rep.  324,  62  N.  E.  737, 11  Am.  Neg. 
Rep.  248,  was  approved  in  Cameron 
V.  New  England  Teleph.  &  Teleg.  Co. 
(1902)  182  Mass.  812,  65  N.  E.  385, 
13  Ain.  Neg.  Rep.  86,  an  action  by  a 
woman  who  was  thrown  off  her  chair 
by  an  explosion  near  her  home,  the 
court  stating  that  the  jury  were  not 
called  upon  to  discriminate  between 
the  effect  of  fright  and  the  effect  of 
the  blow.  In  Conley  v.  United  Drug 
Co.  (1914)  218  Mass.  288,  L.R.A. 
1915D,  830,  106  N.  E.  976,  the  rule 
disallowing  damages  for  fright  was 
held  not  to  apply  where  physical  in- 
juries were  caused  by  a  fall  conse- 
quent upon  a  faint  caused  by  an  ex- 
plosion due  to  another's  negligence. 

Fright  resulting  from  various 
causes  other  than  those  above  specified 
has  furnished  the  basis  of  a  recovery 
where  there  was  contemporaneous 
physical  injury.  A  passenger  in  a 
mercantile  establishment  elevator  may 
recover  for  physical  illness  due  to 
fright  from  a  fall  of  the  elevator 
where  there  was  an  accompanying 
jolting,  jarring,  or  shaking  of  the  body 
in  the  fall.  McCardle  v.  George  B. 
Peck  Dry  Goods  Co.  (1915)  191  Mo. 
App.  263,  177  S.  W.  1096.  In  Southern 
R.  Co.  V.  Owen  (1914)  156  Ky.  827, 
162  S.  W.  110,  where  a  small  boy  about 
four  years  of, age  was  caught  in  a 
flood  of  water  which  escaped  when  an 
elevated  water  tank  belonging  to  a 
railway  company  burst,  and  was  car- 
ried about  30  feet,  and  landed  against 
a  fence,  the  court  says  that,  as  there- 
were  physical  injuries,  however  slight, 
caused  by  the  impact  of  the  water  and 
the  collision  with  the  fence,  it  was  not 
error  to  refuse  an  instruction  that  the 
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jury  could  find  nothinsr  for  the  plain- 
tiff for  mental  distress  or  anxiety  un- 
less they  found  that  the  same  was 
accompanied  by  physical  injury.  In 
Armour  &  Co.  v.  Kollmeyer  (1908)  16 
L.R.A.(N.S.)  1110,  88  C.  C.  A.  242,  161 
Fed.  78,  where  a  wagon  driven  by  the 
plaintiff  was  run  into  by  a  loaded  wag- 
on driven  by  defendant's  servant,  and 
was  raised  on  one  side,  so  that  there 
was  reason  to  believe,  and  the  plain- 
tiff did  believe,  that  there  was  some 
danger  that  it  would  be  overturned 
and  would  throw  him  into  the  street, 
whereupon  he  jumped  into  the  street, 
where  he  struck  with  great  force,  the 
court,  in  permitting  a  recovery,  said 
that  the  natural  and  probable  result 
'Vhich  a  person  of  reasonable  fore- 
sight would  have  anticipated  from 
carelessly  driving  a  horse  and  wagon 
loaded  with  1,200  pounds  of  meat 
against  the  side  of  a  light  spring  wag- 
on loaded  with  pieces  of  2  x  4's,  with 
such  force  as  to  raise  one  side  of  it  a 
foot  or  18  inches  from  the  ground,  was 
some  fear  of  injury,  some  fright,  some 
shock  of  the  nervous  system  of  the 
driver  of  the  spring  wagon,  and  its 
resulting  injury,  and  the  fact  that  the 
extent  of  the  resulting  injury  was  in 
its  nature  indeterminate  and  impos- 
sible of  anticipation  constituted  no 
bar  to  a  recovery  of  compensation  for 
the  actual  pecuniary  loss  caused  by 
the  negligent  act." 

h.  Bute  that  there  may  be  a  reeoverjf. 

I  1.  In  ffcneral. 

'  Another  line  of  cases  holds  that 
there  may  be  a  recovery  for  physical 
pain  and  suffering  resulting  from 
fright,  although  the  fright  is  unac- 
companied by  a  contemporaneous 
physical  injury. 

Alabama. — Spearman  v.  McCrary 
(1912)  4  Ala.  App.  473,  58  So.  927, 
certiorari  denied  in  (1912)  177  Ala. 
672,  68  So.  1088;  Alabama  Fuel  &  I. 
Go.  V.  Baladoni  (1916)  16  Ala.  App. 
316,  73  So.  205.  But  see  Bachelder  v. 
Morgan  (1912)  179  Ala.  339,  60  So. 
815,  Ann.  Cas.  1915C,  888,  supra. 

Maryland. — Green  v.  Shoemaker  & 
Co.  (1909)  111  Md.  69,  23  L.R.A,(N.S.) 
667,  73  Atl.  688;  Baltimore  &  O.  R.  Co. 


V.  Harris  (1918)  121  Md.  264,  88  AtL 

282. 

Minnesota.— Purcell  v.  St.  Paul  City 
R.  Co.  (1892)  48  Minn.  134,  16  L.R.A. 
203,  60  N.  W.  1034;  Sanderson  v. 
Northern  P.  R.  Co.  (1902)  88  Minn. 
162,  60  L.R.A.  403,  97  Am.  St  Rep. 
509,  92  N.  W.  542;  Lesch  v.  Great 
Northern  R.  Co.  (1906)  97  Minn.  603, 
T  L.R.A-(N.S.)  93,  106  N.  W.  956. 

North  Carolina.— Watkins  v.  Kaolin 
Mfg.  Co.  (1902)  131  N.  C.  636,  60 
L.R.A.  617,  42  S.  E.  983,  13  Am.  Neg. 
Rep.  197;  Kimberly  v.  Rowland  (1906) 
143  N.  C.  398,  7  L.R.A.(N.S.)  545,  55 
S.  E.  778;  Arthur  v.  Henry  (1911)  157 
N.  C.  438,  73  S.  £.  211. 

Rhode  IslaniL-^imone  v.  Rhode 
Island  Co.  (1907)  28  R.  1. 186, 9  L.R.A. 
(N.S.)  740,  66  Atl.  2p2, 

South  Carolina. — Mack  v.  South 
Bound  R.  Co.  (1898)  62  S.  C.  323,  40 
L.R.A.  679,  68  Am.  St.  Rep.  913,  29  S. 
E.  905. 

South  Dakota. — Stemhagen  v.  Kosel 
(1918)  40  S.  0.  396,  167  N.  W.  398. 

Tennessee. — Monphis  Street  R.  Co. 
v.  Bernstein  (1917)  137  Tenn.  637, 
194  S,  W.  902. 

Texas.— Hill  v.  Kimball  (1890)  76 
Tex.  210,  7  L.R.A.  618,  13  S.  W.  59; 
Gulf,  C.  &  S.  F.  R.  Co.  T.  Hayter 
(1900)  93  Tex.  239,  47  L.R.A.  326,  77 
Am.  St,  Rep.  856,  54  S.  W.  944,  7  Am. 
Neg.  Rep.  359;  Yoakum  v.  Kroeger 
(1894)  —  Tex.  Civ.  App.  — ,  27  S.  W. 
963;  Hendrix  v.  Texas  &  P.  R.  Co. 
(1906)  40  Tex.  Civ.  App.  291,  89  S. 
W.  461;  St.  Louis  S.  W.  R.  Co.  t. 
Murdock  (1909)  54  Tex.  Civ.  App.  249. 
116  S.  W.  139. 

Wisconsin.  —  Oliver  v.  LaValle 
(1875)  36  Wis.  592;  Pankopf  v.  Hink- 
ley  (1909)  141  Wis.  146,  24  L.RA. 
(N.S.)  1169,  128  N.  W.  625. 

England.— Dulieu  v.  White  [1901] 
2  K.  B.  669,  70  L.  J.  K.  B.  N.  S.  837, 
50  Week.  Rep.  76,  86  L.  T.  N.  S.  186, 17 
Times  L.  R.  665. 

Ireland.— Bell  v.  Great  Northern  R. 
Co.  (1890)  Ir.  U  R.  26  Eq,  428;  Byrne 
V.  Great  Southern  &  W.  R.  Co.  (unre- 
ported case  referred  to  in  Bell  v. 
Great  Northern  R.  Co.). 

Scotland.— Gilligan  v.  Robb  [1910] 
S.  C.  866.  47  Scot  L.  R.  788;  Cooper  v. 
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Caledonian  R.  Co.  (1902;  Scot.  Ct.  of 
Seas.)  4  F.  880. 

The  court  in  Eimberly  v.  Howland 
(1906)  148  N.  C  898,  7  L.R.A.(N.S.) 
545,  65  S.  E.  778,  says:  "We  think 
the  general  principles  of  the  law  of 
torts  support  a  right  of  action  for 
physical  injuries  resulting  from  neg- 
ligence, whether  wilful  or  otherwise, 
none  the  less  strongly  because  the 
physical  injury  consists  of  a  wrecked 
nerrons  system  Instead  of  lacerated 
limbs.  Injuries  of  the  former  class 
are  frequently  more  painful  and  en- 
during than  those  of  the  latter." 

The  view  that  there  may  be  a  re- 
covery for  physical  pain  and  suffering 
resulting  from  fright  seems  to  be 
adopted  in  Lindley  v.  Knowlton  (1918) 
179  CaL  298,  176  Pac.  440,  where  a 
recovery  was  sustained  against  the 
owner  of  a  chimpanzee  which  had 
been  negligently  allowed  to  escape  and 
which  entered  the  dwelling  house  of 
the  plaintiff,  where  the  mother  and 
her  two  children  were  at  the  time, 
and  attacked  the  children;  the  mo- 
ther contended  with  the  animal  and 
rescued  her  children,  but  in  con- 
sequence thereof  was  greatly  fright- 
ened, shocked,  and  made  sick  in 
body  and  mind.  And  it  has  been  held 
that  paroxysms  of  the  nervous  sys- 
tem, caused  by  the  indignity  and 
humiliation  suffered  by  a  passenger 
on  being  wrongfully  ejected  from  a 
train,  constitute  a  bodily  injury  for 
which  damages  are  recoverable. 
Sloane  v.  Southern  California  R.  Co. 
(1896)  111  Gal.  668,  32  L.R.A.  193.  44 
Pac.  820,  8  Am.  Neg.  Cas.  76. 

An  approval  of  this  rule  was  ex- 
pressed in  Stewart  v.  Arkansas  South- 
em  R.  Co.  (1904)  112  La.  763,  36  So. 
676,  where  the  plaintiff, was  on  a  train 
which  became  separated  by  reason  of 
a  defective  track,  and  she  was  fright- 
ened and  also  was  jolted  and  shocked 
with  the  sudden  movement  of  the  cars, 
and,  as  a  result,  suffered  a  miscar- 
riage and  consequent  illness,  and  the 
court  states  that  in  that  case  it  was 
not  a  question  of  mere  fright,  but  of 
fright  and  a  violent  shock,  to  which 
the  illness  of  plaintiff  was  traced  by 
sufficient  and  competent  evidence. 

The  Washington  court  in  O'Heaim 


V.  Russell  (1916)  90  Wash.  667,  L.RJ^ 
1916E,  748.  166  Pac.  660,  favors  this 
view,  but  in  that  case  the  plaintiff, 
who  was  suing  another  who,  in  blast- 
ing, had  negligently  hurled  a  stump 
against  her  house,  sustained  injury  in 
an  effort  to  escape  the  danger  which, 
through  fright,  seemed  to  be  im- 
minent. 

The  conduct  of  a  married  man  in 
entering  stealthily  at  night  into  the 
bedroom  of  a  blind  girl  who  taught 
music  in  his  family,  sitting  upon  her 
bed,  leaning  over  her.  and  soliciting 
sexual  intercourse,  which  was  re- 
fused, was  held  to  constitute  a  tres- 
pass and  assault  in  Newell  v.  Whitch- 
er  (1880)  58  Vt  689,  38  Am.  Rep.  703. 
for  which  damages  might  be  recovered 
for  injury  to  the  girl's  health  because 
of  the  fright  and  shock  to  her  feel- 
ings. 

A  declaration  stating  that  while  the 
plaintiff  was  riding  in  a  carriage  of 
the  defendant  railway  company  a  col- 
lision occurred  between  that  train  and 
another,  owing  to  the  negligence  of 
the  company,  and  that  the  carriage  in 
which  she  was  riding  was  brokm  in 
and  crushed,  whereby  she  was  much 
affrighted,  terrified,  and  alarmed, 
whereby  she  became  sick,  sore,  and 
disordered,  and  by  reason  of  the  ter- 
ror and  alarm  occasioned  by  the  col- 
lision and  of  such  sickness,  she 
suffered  a  miscarriage,  was  held  on 
general  demurrer  to  disclose  a  good 
cause  of  action,  hi  Fitzpatrick  v. 
Great  Western  R.  Co.  (1856)  12  U.  C. 
Q.  B.  645.  The  court  said  that  the 
only  difficulty  suggested  was  the  in- 
troduction of  the  statement  of  alarm 
and  fright  as  if  preceding  and  occa- 
sioning sickness  and  disorder;  but 
that  they  thought  th^  might  consider 
the  fright  and  the  commenconent  of 
the  sickness  to  be  alleged  as  simulta- 
neous, and  that  there  was  no  reason 
why  the  plaintiff  might  not  prove  an 
inward  injury  or  disorder,  as  well  as 
an  external  wound  or  bruise.  And  in 
Montreal  Street  R.  Co.  v.  Walker 
(1908)  Rap.  Jnd.  Quebec  18  B.  R.  324, 
a  reeovny  was  allowed  for  the  phys- 
ical consequences  of  fright.  But  see 
Toronto  R.  Co.  v.  Toms  (1911)  44 
CuL  S.  G.  268,  20  Ann.  Caa.  986, 1  N. 
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C.  G.  A.  338,  and  Henderson  v.  Canada 
Atlantic  R.  Co.  (1898)'  25  Ont.  App. 
Rep.  437,  supra,  I.  a. 

And  see  Chicago  &  N.  W.  R.  Co.  v. 
Hunerberg  (1886)  16  UL  App.  387, 
supra,  I.  a,  2. 

An  action  waa  held  maintainable  in 
Solomon  v.  Stepney  Borough  Council 
(1905)  69  J.  P.  (Eng.)  360,  3  L.  G.  R. 
912,  for  the  physical  consequences  of 
fright  due  to  an  explosion  in  an  elec- 
trical conduit  to  a  passer-by  who  suf- 
fered no  contemporaneous  physical 
injuries,  but  there  is  no  discussion  of 
the  question  under  annotation. 

It  is,  of  course,  assumed  in  all  of 
these  cases  that  the  defendants'  neg- 
ligence has  resulted  in  a  legal  -wrong 
to  the  plaintiff.  Their  legal  wrong 
is  emphasized  by  the  Minnesota  courts 
which  have  stated  the  rule  that  "there 
can  be  no  recovery  for  fright  which 
results  in  ph^ical  injuries,  in  the  ab- 
sence of  contemporaneous  injury  to 
the  plaintiff,  unless  the  fright  is  the 
proximate  result  of  a  legal  wrong 
against  the  plaintiff  by  the  defend- 
ant." Sanderson  v.  Northern  P.  R.  Co. 
(1903)  88  Minn.  162,  60  L.R.A.  403,  97 
Am.  St  Rep.  609,  92  N.  W.  642.  Under 
this  rule  a  recovery  was  allowed 
where  a  street  rulway  company  neg^ 
ligently  placed  a  passenger  in  a  posi- 
tion of  such  apparent  peril  as  to 
cause  fright  resulting  in  nervous  con- 
vulsions and  illness,  the  court  stating 
that  such  negligence  was  the  prox- 
imate cause  of  the  injury.  Purcell  v. 
St.  Paul  City  R.  Co.  (1892)  48  Minn. 
134,  16  L.R.A.  208,  60  N.  W.  1034.  A 
railroad  company  whose  employees 
invaded  a  private  home  when  the 
wife  oi  the  owner  was  there  alone  is 
liable  to  the  wife,  who  became  fright- 
ened by  their  acts,  as  a  result  of 
which  she  became  sick,  feverish,  and 
had  spells  of  vomiting,  and  was  con- 
fined to  her  bed  for  about  two  weeks 
thereafter.  Lesch  v.  Great  Northern 
R.  Co.  (1906)  97  Minn.  603,  7  L.R.A. 
(N.S.)  93,  106  N.  W.  955.  In  other 
cases  a  recovery  is  denied.  Thus,  a 
man  who  shot  a  dog  in  the  highway 
near  a  residence  is  not  liable  to  the 
owner  of  the  residence  for  affecting 
the  health  of  the  owner's  wife,  who 
was  in  a  delicate  state  of  health,  ow- 


ing to  pregnancy,  because  of  fright 
which  was  largely  caused,  or  at  least 
greatly  aggravated,  by  the  mistaken 
impression  that  defendant  aimed  his 
gun  toward  her,  when  in  fact  it  wu 
aimed  at  right  angles  with  -the  direc- 
tion in  which  she  was  standing,  where 
the  defendant  did  not  see  the  plain- 
tiff's wife,  nor  was  he  aware  of  her 
presence,  since  the  act  in  itself  was 
not  a  tort  of  any  kind  against  the 
plaintiff,  and,  further,  it  cannot  be 
held  that  the  injury  to  the  wife  was 
the  proximate  result  of  the  defend- 
ant's act  Renner  v.  Canfleld  (1886) 
36  Minn.  90,  1  Am.  St.  Rep.  654,  30 
N.  W.  435.  The  act  of  servants  of  a 
railroad  company  in  attempting  to 
remove  the  plaintiff's  husband  from  a 
waiting  room  in  which  he  was  sitting 
with  the  plaintiff,  under  the  belief 
that  he  was  not  her  husband,  does  not 
give  the  plaintiff  any  cause  of  action 
wher^  by  reason  thereof,  she  suffered 
a  nervous  shock  and  became  fainl; 
sick,  and  helpless,  since  this  injury 
was  not  the  natural  or  probable  result 
of  the  act  complained  of.  Bucknam 
V.  Great  Northern  R.  Co.  (1899)  76 
Minn.  373,  79  N.  W.  98,  6  Am.  Neg. 
Rep.  802.  A  railroad  company  on 
whose  train  a  man  is  traveUng  witii 
his  family  is  not  liable  to  th»  motiier 
of  the  family  for  fright  resulting  in 
illness  because  a  boy  of  the  family 
was  removed  from  the  train  because 
of  the  father's  refusal  to  pay  fare, 
and  it  was  sought  to  eject  a  girl. 
Sanderson  v.  Northern  F.  R.  Go. 
(Minn.)  supra. 

The  cases  which  adhere  to  the  rule 
now  under  consideration  deny  the 
validity  of  the  causes  assigned  for  re- 
fusing recovery  by  the  courts  which 
adhere  to  the  rule  discussed  in  subd. 
1.  The  fact  t&at  there  can  be  no  re- 
covery for,  fright  alone  is  held  not  to 
preclude  the  allowance  of  damages  for 
the  physical  consequences  of  fright 
Alabama  Fuel  &  I.  Co.  t.  Baladoni 
(1916)  15  Ala.  App.  316,  73  So.  205. 

The  following  cases,  adhering  to  the 
foregoing  rule,  expressly  disapprove 
of  the  theoiy  of  the  courts  which  ad- 
here to  the  opposite  rule,  that  the 
damages  are  too  remote : 

Alabama. — Spearman   v.  McCrary 
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(1912)  4  Ala.  App.  478,  58  So.  927, 
certiorari  denied  in  (1912)  177  Ala. 
672,  58  So.  1038;  Alabama  Fuel  &  L 
Co.  V.  Baladoni  (1916)  15  Ala.  App. 
S16,  78  So.  205. 

Maryland.  —  Green  t.  Shoemaker 
(1909)  111  Md.  69,  28  L.R.A.(N.S.) 
667,  73  Atl.  688. 

Minnesota.— Purcell  v.  St.  Paul  City 
R.  Co.  (1892)  48  Minn.  184,  16  URJL 
203,  50  N.  W.  1034. 

North  Carolina. — Watkins  v.  Kaolin 
Mfg.  Co.  (1902)  131  N.  C.  636,  60 
L.R.A.  617,  42  S.  E.  983,  18  Am.  Neg. 
Rep.  197. 

South  Carolina.  —  Mack  v.  South 
Bound  R.  Co.  (1898)  52  S.  C.  323,  40 
L.R.A.  679,  68  Am.  St.  Rep.  913,  29  S. 
EL  905. 

England.— Dulieu  v.  White  [1901} 
2  K.  B.  669,  70  L.  J.  K.  B.  N.  S.  837,  50 
Week.  Rep.  76,  86  L.  T.  N.  S.  186,  17 
Times  L.  R.  655. 

Ireland. — Bell  v.  Great  Northern  R. 
Co.  (1890)  Ir.  L.  R.  26  Eq.  428. 

In  Watkins  v.  Kaolin  Mfg.  Co.  (N. 
C.)  supra,  it  is  said:  "From  common 
experience  we  know  that  serious  con- 
sequences frequently  follow  violent 
nervous  shocks  caused  by  fright,  of- 
ten resulting  in  spells  of  sickness,  and 
sometimes  in  sudden  death.  Whether 
the  physical  injury  was  the  natural 
and  prtucimate  result  of  the  fright  or 
shock  is  a  question  to  be  determined 
by  the  jury  upon  the  evidence  showing 
the  condition,  cireamstances,  occur- 
rences, etc.  But  it  must  also  appear 
that  the  defendant  could  or  should 
have  known  that  such  negligent  acts 
would,  with  reasonable  certainty, 
cause  such  result,  or  that  the  injury 
resulted  from  gross  carelessness  or 
recklessness,  showing  utter  indiffer- 
ence to  the  consequences  when  they 
should  have  been  contemplated  by  the 
party  doing  such  acts.  As  a  condi- 
tion precedent  to  recovery  in  such 
cases  it  must  appear  that  defendant 
must  or  ought  to  have  known  of  the 
plaintiff's  perilous  position  or  condi- 
tion, against  which  he  should  have  to 
exercise  care,  otherwise  such  injury 
could  not  be  within  the  contemplation 
of  the  actor,  and  put  him  upon  notice 
as  to  this  special  care."  In  this  case 
the  defendant  company's  servant  act- 
11  A.L.K— 72. 


ed  with  utter  indifference  to  the  plain- 
tiff's safety  in  blasting  near  her 
home,  throwing  the  stones,  from  the 
size  of  a  gallon  bucket  down  to  small 
stones,  upon  and  through  her  house 
and  into  her  yard  and  garden.  The 
court  in  Mack  v.  South  Bound  B.  Co. 
(S.  C)  supra,  said:  "Now,  if  the 
fright  was  the  natural  consequence 
of — ^was  brought  about,  caused  by — 
the  circumstances  of  peril  and  alarm 
in  which  defendant's  negligence 
placed  plaintiff,  and  the  fright  caused 
the  nervous  shock  and  convulsions  and 
consequent  illness,  the  negligence  was 
the  proximate  cause  of  both  injuries. 
That  a  mental  condition  or  operation 
on  the  part  of  the  one  injured  comes 
between  the  negligence  and  the  injury 
does  not  necessarily  break  the  re- 
quired sequence  of  intermediate 
causes." 

Even  under  this  doctrine  some  in- 
juries may  be  too  remote  to  furnish 
the*  basis  of  an  action  in  damages. 
For  example:  In  Denison,  B.  &  N.  0. 
R.  Co.  V.  Bariy  (1904)  98  Tex.  48,  82 
S.  W.  5,  reversing  (1904)  —  Tex.  Civ. 
App.  ~,  80  S.  W.  634,  the  right  of  a 
woman  to  recover  for  physical  in- 
juries suffered  on  account  of  fright 
produced  by  the  overflow  of  surface 
water  on  the  premises  where  she  was 
residing,  because  of  the  failure  of  a 
railway  company  to  construct  suffi- 
cient openings  and  sluices  in  its  road- 
bed for  the  natural  escape  of  surface 
water,  was  denied  on  the  ground  that 
such  damages  were  entirely  too  re- 
mote. No  recovery  can  be  had  for  a 
shock  to  the  nervous  system  of  a 
woman,  causing  her  to  suffer  and  con- 
tinue to  suffer  in  body  and  mind  as 
the  result  of  the  boisterous  conduct 
of  a  couple  of  negroes  who  occupied 
a  part  of  the  same  passenger  coach 
in  which  she  was  placed.  Norria  v. 
Southern  R.  Co.  (1909)  84  S.  C.  16,  66 
S.  E.  966. 

The  cases  allowing  a  recovery  for 
the  physical  consequences  of  fright, 
even  though  there  is  no  contempora- 
neous physical  injury,  also  disapprove 
of  the  doctrine  of  expediency  set  up 
by  the  courts  adhering  to  the  opposite 
rule.  Spearman  v.  McCrary  and  Ala- 
bama Fuel  &  I.  Co.  V.  Baladoni  (Ala.) ; 
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Green  t.  Shoemaker  (Md.) ;  and  Du- 
lieu  V.  White  (Eng.)  supra. 

2.  Application^ 

The  causes  of  fright  under  which 
recovery  has  been  allowed  under  this 
theory  although  there  was  no  cont«n- 
poraneous  physical  injury  have  been 
quite  similar  to  tiiose  which  have  been 
held  to  furnish  no  basis  of  recovery 
under  the  theory  discussed  in  subd. 
I.  a.  Railway  passengers  have  been 
held  entitled  to  recover  for  the  phys- 
ical consequences  of  fright  due  to  a 
collision.  A  passenger  on  a  railway 
train  which  was  struck  by  a  train  of 
another  company  at  a  erodsing  is  en- 
titled to  recover  of  the  latter  company 
for  the  physical  injuries  resulting 
from  the  fright,  provided  the  negli- 
gence is  the  proximate  cause  of  the 
injury,  and  the  injury  ougl\t,  in  the 
light  of  all  the  circumstances,  to  have 
been  foreseen  as  a  natural  and  prob- 
able consequence  thereof.  Gulf,  0.  & 
S.  P.  R.  Co.  V.  Hayter  (1900)  93  Tex. 
289,  47  h.RJL.  S26,  77  Am.  St.  Rep. 
856,  64  S.  W.  944,  7  Am.  Neg.  Rep. 
'359.  A  passenger  on  a  street  railway 
may  recover  for  bodily  injuries  caused 
by  fright  at  a  collision  involving  the 
car  on  which  she  was  riding,  although 
there  was  no  physical  injury  at  the 
time  of  the  accident,  if  the  fright  was 
followed  by  a  series  of  physical  ills 
aa  a  natural  consequence,  the  fright 
giving  rise  to  nervous  disturbances, 
and  those,  in  turn,  to  physical  trouble. 
Simone  v.  Rhode  Island  Go.  (1907)  28 
K  L  186,  9  L.RA..(N.S.)  740.  66  Atl. 
202.  Averments  in  an  action  for  dam- 
ages against  a  railway  company,  that 
while  the  pursuer,  a  woman  fifty-six 
years  old,  was  traveling  on  the  de- 
fendant's line,  one  of  the  doors  of  the 
compartment  in  which  she  was  seated 
swung  open,  because  of  the  negligence 
of  the  company's  servants  in  failing 
to  have  it  properly  fastened,  and  al- 
most at  the  same  moment  the  motion 
of  a  passing  train  caused  the  open 
door  to  swing  back  and  forward  with 
great  violence  against  the  carriage, 
the  glass  of  the  window  being  broken 
into  fragments  and  the  woodwork  be- 
ing splintered;  and  that  it  seemed  to 
the  pursuer  that  the  passing  train 


had  dashed  into  collision  with  the 
other ;  and  that  the  pursuer  was 
greatly  alarmed,  and  received  a  nerv- 
ous shpck  resulting  in  impairment  of 
health  and  loss  of  memory,— were 
held  in  Cooper  v.  Caledonian  R.  Co. 
(1902;  Scot.  Ct  of  Sess.)  4  F.  880,  to 
state  a  relevant  case  for  inquiry,  and 
an  issue  was  granted.  An  issue  had 
been  refused  by  the  lord  ordinary  on 
the  ground  that  it  was  impossible  to 
say  that  the  terror  which  the  pursuer 
felt,  and  which  made  her  ill,  was  the 
natural  result,  in  a  mind  of  ordinary 
strength,  of  a  carriage  door  swinging 
open  and  having  its  glass  broken,  but, 
on  appeal,  the  coiirt  said  that,  while 
the  case  was  a  narrow  one,  they  could 
not  say  that  it  was  impossible,  and 
that,  since  she  offered  to  prove  her 
case,  she  was  entitled  to  an  opportu- 
nity to  do  so.  And  it  has  been  held 
that  a  passenger  in  a  jitney  bus  which 
collided  with  a  street  car  may  recover 
of  the  street  car  company  and  of  the 
owner  of  the  jitney  bus,  for  bodily 
pain  and  suffering  produced  by  fright 
Memphis  Street  R.  Co.  v.  Bernstein 
(1917)  137  Tenn-  637,  194  S.  W.  902. 
A  similar  decision  appears  in  case 
of  miscarriage  following  fright  or 
shock  caused  by  the  negligence  of  the 
operator  of  an  automobile  in  colliding 
with  a  carriage  in  which  the  plaintiff 
was  riding,  it  being  held  in  Pankopf 
V.  Hinkley  (1909)  141  Wis.  146,  24 
L.R.A.(N.S.)  1169,  123  N.  W.  626,  that 
the  one  thus  suffering  was  entitled  to 
maintain  an  action  against  the  op- 
erator  of  the  automobile,  although 
there  was  no  physical  contact  witii 
the  person. 

See  Purcell  v.  St.  Paul  City  R.  Co. 
(1892)  48  Minn.  134,  16  L.R.A.  20S» 
eO  N.  W.  1034,  supra. 

Damages  for  fright  resulting  in 
physical  injury  at  being  carried  past 
stations  have  been  allowed  railway 
passengers.  A  railway  company 
which  started  a  train  while  a  pas- 
senger was  attempting  to  alight,  and 
which  carried  her  by  her  station,  and 
put  her  off  the  train  at  a  station  be- 
yond, was  held  liable  in  an  action 
brought  by  the  husband  of  such  pas- 
senger for  breach  of  the  contractual 
agreement,  for  the  injury  thus  sub- 


Digitized  by  Google 


r 


ANNO.— FRIGHT  BESULTING  IN  PHYSICAL  INJURY. 


tained  by  the  passenger,  which  result- 
ed in  sickhess  and  suffering.  Texas 
&  P.  R.  Co.  V.  Gott  (1899)  20  Tex.  Civ. 
App.  335,  60  S.  W.  193.  In  Houston 
&  T.  C.  B.  Co.  V.  McKenzie  (1897)  — 
■  Tex,  Civ.  App.  — ,  41  S.  W.  831,  an  ac- 
tion by  a  passenger  for  physical  in- 
juries resulting  from  fright  at  being 
carried  past  her  station  and  made  to 
alight  in  the  night  at  a  dark  place, 
tlie  refusal  of  the  court  to  instruct 
that  no  damages  be  allowed  for  fright 
was  held  to  be  correct,  the  reviewing 
court  saying  that  the  passenger  was 
caused  to  alight  at  a  place  where  there 
were  no  lights,  and  with  such  surround- 
ings as  were  well  calculated  to  cause 
her  fright,  and  that  her  health  was 
impaired  by  being  compelled  to  leave 
the  train  at  that  place,  and  that  in 
such  a  case  the  measure  of  damages 
ordinarily  is  expenses,  loss  of  time, 
inconvenience,  discomfort,  and  mental 
suffering  in  consequence  of  the  negli- 
gence of  the  company  in  carrying  the 
passenger  beyond  the  place  of  des- 
tination. In  holding  liable  a  railroad 
company  for  negligently  causing  a 
passenger  on  one  of  its  freight  trains 
to  alight  at  some  distance  from  the 
stationf,  knowing  that  she  would  have 
to  pass  an  open  culvert  and  cattle 
guard,  and  along  a  sidetrack  on  which 
cars  would  be  shifted,  the  court,  in 
Stutz  V.  Chicago  &  N.  W.  R.  Co.  (1888) 
73  Wia.  147,  9  Am.  St.  Rep.  769,  40  N. 
W.  663,  allows  the  plaintiff  to  recover 
damages'  for  fright  which  she  ex.' 
perienced  by  reason  of  the  backing  of 
ears  toward  her  upon  the  sidetrack 
while  she  was  in  the  cattle  guard, 
struggling  to  extricate  herself,  al- 
though the  cars  did  not  come  nearer 
than  100  feet  to  the  cattle  guard. 

Fright  resulting  in  physical  injuries 
at  crossings  or  on  the  railway  right 
of  way  has  been  held  a  basis  of  re- 
covery. A  railroad  company  which 
negligently  operated  its  train  at  a 
crossing  so  as  nearly  to  strike  persons 
crossing  the  track  is  liable  to  one  of 
the  persons,  who  became  ill  because 
of  the  fright,  and  was  threatened  with 
a  miscarriage.  St.  Louis  S.  W.  R.  Co. 
T.  Mnrdock  (1909)  64  Tex.  Civ.  App. 
249,  116  S.  W.  139.  A  railroad  com- 
pany was  held  liable  for  an  iniuxj 
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resulting  to-  a  young  woman  from  a 
fall  due  to  fright  when  she  was  cross- 
ing a  railroad  track  directly  in  front 
of  an  engine,  caused  by  the  whistle 
being  suddenly  blown  in  an  entirely 
unreasonable  manner,  and  the  cyl- 
inder cocks  opened,  permitting  an  un- 
usual and  unnecessary  amount  of 
steam  to  escaije,  making  an  unusual 
noise.  Baltimore  &  0.  R.  Co.  v.  Harris 
(1913)  121  Md.  254,  88  Atl.  282.  A 
railroad  company  that  negligently  ran 
its  train  upon  a  bridge  when  persons 
were  crossing  such  bridge,  and  fright- 
ened one  of  them  so  that  she  was 
compelled  to  take  to  her  bed  and  suf- 
fered a  miscarriage,  is  liable  therefor 
in  Hendrix  v.  Texas  &  P.  R.  Co.  (1895) 
40  Tex.  Civ.  App.  291.  89  S.  W.  461. 
A  boy  who  was  attempting  to  get  a 
mule  off  a  railroad  right  of  way,  and 
who  was  severely  frightened  at  his 
narrow  escape  from  being  struck  by 
a  passing  train,  as  a  result  of  which 
he  became  sick,  was  held  entitled  to 
recover  therefor  from  the  railroad 
company  in  Mack  v.  South  Bound  R. 
Co.  (1898)  52  S.  C.  323,  40  L.R.A.  679. 
68  Am.  St.  Rep.  913,  29  S.  E.  905.  It 
ai^teared  in  this  case  that  the  boy,  in 
order  to  save  his  life,  threw  himself 
down  between  the  crosstles  just  out- 
side of  the  rail,  bruising  and  injuring 
his  person,  so  that  the  ease  is  one  in 
which  a  recovery  might  be  had  in  at 
least  some  jurisdictions  adhering  to 
the  contrary  rule.  No  point  is  made, 
however,  of  the  contemporaneous  in- 
jury. 

A  railroad  company  which  is  negli- 
gent in  running  cars  off  the  switch  and 
into  an  adjoining  yard,  within  about 
10  feet  of  an  adjoining  house,  fright- 
ening the  occupant,  and  resulting  in 
her  sickness  due  to  such  fright  and 
shock,  is  liable  to  her  for  the  injury. 
Yoakum  t.  Kroeger  (1894)  —  Tex. 
Civ.  App.  — ,  27  S.  W.  953. 

Recovery  for  fright  at  blasting  op- 
erations has  been  allowed.  A  married 
woman  who  has  suffered  actual  phys- 
ical injuries  resulting  from  fright  and 
nervous  shock  caused  by  wrongful 
blasting  on  adjoining  property  may 
recover  therefor,  although  there  was 
no  direct  physical  impact  against  the 
body  of  the  person  injured.  Green  v. 
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Shoemaker  (1909)  111  Hd.  69,  23 
L.R.A.CN.S.)  667,  78  Atl.  688.  A  com- 
pany which  negligently  conducts 
blasting  operationa  so  tiiat  a  near-by 
resident  is  frightened  thereby  to  such 
an  extent  that  she  suffers  physical 
pain  and  is  made  sick  is  liable  to  her 
for  such  injury.  Arthur  v,  Henry 
(1911)  157  N.  C.  438,  73  S.  E.  211,  A 
company  which  negligently  conducted 
blasting  operations  so  that  a  rock 
weighing  about  20  pounds  was  thrown 
a  distance  of  175  yards,  where  it 
crashed  through  a  portion  of  the 
plaintiff's  residence,  where  the  plain- 
tiff was  lying  on  her  bed  in  a  preg- 
nant condition,  with  the  result  that 
her  nervous  system  suffered  a  great 
shock  and  nearly  caused  a  miscar- 
riage, is  liable  therefor.  Kimberly  v. 
Rowland  (1906)  143  N.  C.  398,  7 
LJl.A..(N.S.)  645.  66  S.  E.  778. 

Recovery  has  been  allowed  for  va- 
rious other  cases  of  fright.  The  own- 
er of  an  automobile,  who,  in  operating 
it  upon  the  public  highway,  caused  a 
mule  hitched  to  a  buggy  containing 
two  of  the  plaintiff's  small  children 
to  run  away,  so  frightening  and  un- 
nerving the  plaintiff  that  she  fainted, 
was  made  sick,  and  subjected  to  phys- 
ical suffering,  is  liable  to  the  plaintiff. 
Spearman  v.  McCrary  (1912)  4  Ala. 
App.  478,  68  8o.  927,  certiorari  denied 
in  (1912)  177  Ala.  672,  58  So.  1038. 
A  mining  company  whose  police  of- 
ficer shot  a  dog  in  the  mining  camp 
when  the  dog  was  only  a  few  feet  from 
a  child,  and  only  a  few  feet  from  the 
mother  of  the  child,  who,  at  the  time, 
was  pregnant,  and  who  was  so  un- 
nerved and  upset  by  the  occurrence 
that  she  took  to  her  bed  on  the  follow- 
ing day  and  had  a  miscarriage,  from 
which  she  never  fully  recovered,  is  li- 
able for  the  damages  resulting  from 
the  fright.  Alabama  Fuel  &  I.  Co.  v. 
Baladoni  (1916)  15  Ala.  App.  316,  73 
So.  206.  A  municipal  corporation 
which  negligently  permitted  a  bridge 
to  become  out  of  repair  was  held  li- 
able to  a  woman  who  was  riding  with 
her  brother  when  the  horses  went 
through  the  floor  of  the  bridge,  and 
who  was  greatly  frightened  thereby, 
and,  being  delicate  and  nervous,  and 
about  four  months  advanced  in  preg- 


nancy, suffered  a  miscarriage  as  a 
result  of  fright  and  exertion  in  as- 
sisting her  brother  in  getting  the 
horses  out  Oliver  v.  LaValle  (1875) 
86  Wis.  692.  A  pregnant  woman 
waiting  at  tlw  bar  of  her  husband's 
public  house,  into  which  the  defend- 
ants, by  their  servants,  negligently 
drove  a  team  of  horses,  may  recover 
damages  where  she  in  consequence 
sustained  a  severe  shock  and  was 
seriously  ill,  and  two  months '  there- 
after gave  premature  birth  to  a  child. 
Dulieu  V.  White  [1901]  2  E.  B.  (Eng.) 
669,  70  L.  J.  K.  B.  N.  S.  887,  60  Week. 
Rep.  76,  86  L.  T.  N.  S.  186,  17  Tiroes 
L.  R.  565.  In  Gilligan  v.  Robb  [1910] 
S.  C.  866,  47  Scot  L.  R.  733,  it  was 
held  that  the  plaintiff  had  stated  a 
relevant  case  in  averring  in  an  action 
for  damages  that  she  had  suffered  in 
health  and  had  sustained  a  severe 
nervous  shock  as  the  resnlt  of  being 
thrown  into  a  state  of  terror  by  tiie 
entrance  into  her  house  of  a  cow, 
which  had  been  negligently  driven  by 
the  defendant's  servants.  In  an  ac- 
tion for  trespass  to  real  property, 
brought  by  a  husband  and  wife  oc- 
cupying the  same,  in  which  it  was 
sought  to  recover  damages  for  fright 
to  the  wife  resulting  from  the  tres- 
pass, it  is  stated  that  the  fact  that 
the  defendants  did  not  commit  an  as- 
sault or  a  battery  upon  the  plaintiffs 
cannot  change  the  result;  that  they 
unlawfully  trespassed  upon  their 
property,  and  if  their  acts  did  not  by 
themselves  constitute  an  actionable 
wrong,  the  jury  could  at  least  consider 
them  an  aggravation  of  damages. 
May  V.  Western  U.  Teleg.  Co.  (1911) 
157  N.  C  416,  37  L.R.A.(N.S.)  912,  72 
S.  E.  1059.  See  note  to  this  case  in  37 
L.R.A.(N.S.)  912,  on  personal  wrong 
as  aggravation  of  damages  for  tres- 
pass on  realty.  A  miscarriage  and 
serious  impairment  of  the  health  of  a 
woman  occupying  leased  premises, 
caused  by  fright  produced  by  a  bois- 
terous, violent  assault  upon  some 
negroes  on  the  premises  and  in  her 
presence,  by  the  landlord,  who  knew 
her  pregnant  condition,  were  held  to 
give  a  cause  of  action  against  hioL 
Hill  V.  Kimball  (1890)  76  Tex,  210,  7 
LJt-A.  618,  13  S.  W.  69. 
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II.  Fright  due  to  teUful  tort. 

Whatever  may  be  the  rule  where 
the  defendant's  conduct  is  negligent 
merely,  the  authorities  agree  that 
there  may  be  a  recovery  for  "physical 
pain  and  suffering  resulting  from 
fright  caused  by  the  Wilful  wrong  of 
another. 

Alabama. — Engle  v.  Simmons  (1906) 
148  Ala.  92.  7  L.R.A.(N.S.)  96,  121 
Am.  St.  Rep.  69,  41  So.  1023,  12  Ann. 
Cas.  740. 

Arkansas.-— ROGERS  v.  Willyard  (re- 
ported herewith)  ante,  1115. 

Illinois.  —  Brownback  v.  Frailey 
(1898)  78  UK  App.  262. 

Iowa.— Watson  v.  Dilts  (1902)  116 
Iowa,  249,  57  L.R.A.  559,  93  Am.  St. 
Rep.  239,  89  N.  W.  1068;  Holdorf  v. 
Holdorf  (1918)  186  Iowa,  839,  169  N. 
W.  737. 

Kansas.-^Whitsel  v.  Watts  (1916) 
98  Kan.  508,  L.R.A.1917A,  708,  159 
Pac.  401. 

Hissonri.— Hickey  Welch  (1901) 
91  Mo.  App.  4. 

New  York. — Preiser  v.  Wielandt 
(1900)  48  App.  Div.  569, 62  N.  Y.  Supp. 
890,  7  Am.  Neg.  Rep.  558;  Williams  v. 
Und^ill  (1901)  63  App.  Div.  223,  71 
N.  Y.  Supp.  291. 

North  Carolina.— Watkins  v.  Kaolin 
Mfg.  Co.  (1902)  181  N.  C.  536,  60 
L.R.A.  617,  42  S.  E.  983,  13  Am.  Neg. 
Rep.  197. 

Texas.— St.  Louis  S.  W.  R.  Co.  v. 
Alexander  (1915)  106  Tex.  518,  172 
S.  W.  709. 

Utah. — Jeppsen  v.  Jensen  (1916)  47 
Utah,  536,  L.RJV.1916D,  614,  155  Pac. 
429. 

England. — Wilkinson  v.  Downton 
[1897]  2  Q.  B.  57,  66  L.  J,  Q.  B.  N.  S. 
493,  76  L.  T.  N.  S.  493,  45  Week.  Rep. 
625. 

See  Green  v.  Shoemaker  (1909)  111 
Md.  69,  23  L.R.A.(N.S.)  667,  73  Atl. 
688. 

A  number  of  cases  have  involved 
fright  to  pregnant  women.  Thus,  a 
pregnant  woman  has  been  held  to  have 
a  right  to  recovery  for  bodily  pain  and 
suffering  resulting  from  fright  caused 
by  a  trespasser  in  her  home.  Engle 
T.  Simmons  (1906)  148  Ala.  92,  7 
L.R.A.(N.S.)  96,  121  Am.  St.  Rep.  69, 
41  So.  1023, 12  Ann.  Cas.  740.  A  tres- 


passer who  entered  the  house  of  a 
woman  in  the  absence  of  her  husband, 
and  flourished  in  her  presence  a  whip, 
and  addressed  abusive  language  to 
her,  and  threatened  to  hurt  her,  is  li- 
able in  damages  for  bringing  on  a 
miscarriage  resulting  from  the  fright 
occasioned  by  his  conduct.  Brown- 
back  V.  Frailey  (1898)  78  111.  App. 
262.  The  owner  of  a  farm  on  which 
a  tenant  is  living,  who  went  thereon 
when  very  angry,  and  approached  the 
tenant's  wife  carrying  a  club  and  mak- 
ing demonstrations  calculated  to  in- 
spire in  her  the  fear  and  belief  that 
he  intended  to  make  a  violent  assault 
upon  her  person,  is  liable  to  her  in 
damages,  where,  as  a  result  of  such 
fright,  she  gave  premature  birth  to  a 
child.  Holdorf  v.  Holdorf  (1918)  185 
Iowa,  839,  169  N.  W.  787.  A  mort- 
gagee of  chattels,  who  went  to  the 
mortgagor's  house  And  attempted  to 
obtain  possession  of  the  chattels,  and, 
upon  the  refusal  of  the  wife  of  the 
mortgagor  to  deliver  them,  advanced 
upon  her  with  clenched  Asts  in  a 
threatening  manner,  at  the  same  time 
using  violent,  abusive,  and  insulting 
language  towards  her,  which  led  her 
to  fear  that  he  would  strike  and  injure 
her,  is  liable  to  her  when,  as  a  result 
of  the  fright,  she  suffers  from  nerv- 
ous prostration  and  had  a  miscarriage. 
Whitsel  V.  Watts  (1916)  98  Kan.  508, 
I^R.A.1917A,  708,  159  Pac.  401.  An 
intoxicated  man,  who,  with  a  drawn 
pistol,  advanced  toward  a  married 
woman  far  advanced  in  pregnancy, 
while  she  was  sitting  in  her  home, 
near  an  open  window,  and  cursed  and 
threatened  to  shoot  her,  and  entered 
the  house,  whereupon  the  woman  fled 
to  escape  the  threatened  danger,  and, 
in  the  hurry  of  her  flight,  jumped  or 
fell  from  a  fence  a  distance  of  some 
3  feet,  and  subsequently  suffered  a 
miscarriage,  was  held '  liable  to  the 
woman  for  more  than  nominal  dam- 
ages, in  Barbee  v.  Reese  (1883)  60 
Miss.  906.  The  evidence,  as  stated  by 
the  court,  left  scarcely  a  doubt  that 
the  unborn  child  was  killed  by  the 
fright  or  exertion  of  the  mother, 
cauaed  hy  the  attack  upon  her. 
A  landlord  who  has  began  to  tear 
down  the  premises  after  the  explra- 
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tion  of  the  term,  but  when  the  wife 
of  the  traant  waa  unable  to  move  be- 
cause of  sicknesB  and  pregnancy,  is 
liable  for  the  death  of  the  wife  follow- 
ing  a  miscarriage  which  resulted 
from  the  fright  attendant  upon  the 
tearing  down  of  the  house  while  she 
was  sick  in  bed.  Preiser  v.  Wielandt 
(1900)  48  App.  DiT.  569,  62  N.  Y. 
Supp.  890,  7  Am.  Neg.  Rep.  568. 

One  frightening  a  woman  so  as  to 
cause  nervous  prostration,  by  stealth- 
ily  entering  her  home  in  the  nighttime 
and  committing  a  trespass  on  her  hus- 
band's property,  is  liable  to  her  in 
damages  therefor.  Watson  v.  Dilts 
(1902)  116  Iowa,  249,  57  L.R.A.  659,  93 
Am.  St.  Rep.  239,  89  N.  W.  1068. 

An  owner  of  leased  premises,  who 
commenced  a  forcible  trespass  there- 
on, and  applied  vituperative  and  in- 
sulting language  and  epithets  to  the 
tenant,  pointing  a  pistol  at  the  tenant's 
wife,  and  threatening  to  shoot  her, 
and  afterwards  menacing  her  with  a 
shotgun,  is  liable  for  physical  injuries 
resulting  from  the  fright  and  shod 
caused  by  his  actions,  although  there 
was  no  immediate  pli^sical  injury  at 
the  time  of  the  wrong.  Hickey  v. 
Welch  (1901)  91  Mo.  App.  4. 

In  Williams  v.  Underbill  (1901)  68 
App.  Div.  223,  71  N.  Y.  Supp.  291,  a 
servant  was  held  entitled  to  recover 
against  her  master  for  an  assault, 
where  tke  only  damages  claimed  were 
for  injuries  resulting  from  fright,  the 
court  holding  that  the  rule  of  Mitchell 
V.  Rochester  R.  Co.  (1896)  151  N.  Y. 
107,  34  L.R.A.  781,  66  Am.  St.  Rep. 
604,  45  N.  K.  854,  1  Am.  Neg.  Rep.  121, 
supra,  is  not  applicable  to  actions  to 
recover  damages  for  a  wilful  tort 

A  company  whose  employees  acted 
with  utter  indifference  to  the  safety 
of  a  wiHuan  and  her  little  children, 
who,  to  their  knowledge,  were  living  on 
adjoining  premises,  in  blasting  in  such 
a  way  that  stones  from  the  size  of  a 
gallon  bucket  down  to  small  stones 
were  thrown  upon  and  through  her 
house,  into  her  yard  and  garden,  mak- 
ing it  necessary  for  her  and  her  chil- 
dren to  secrete  themselves  in  the 
basement,  behind  a  chimney,  is  liable 
for  physical  sickness  resulting  to  the 
vosv^n  from  the  fright  and  nervoas 


shock  received  from  the  blasting. 
Watkins  v.  Kaolin  Mfg.  Co.  (1902)  131 
N.  C.  636,  60  L.RJL  617,  42  S.  E.  983, 
13  Am.  Neg.  Rep.  197. 

A  husband  was  held  entitled  to  re- 
cover for  mental  suffering  and  phys- 
ical injury  suffered  by  his  wife, 
arising  from  fright  produced  by  the 
unlawful  act  of  the  servants  of  a  rail- 
way company  in  going  upon  the  prem* 
ises  of  the  plaintiff  in  the  night,  for 
the  purpose  of  inspecting  and  examin- 
ing some  lumber  in  the  yards,  which 
the  plaintiff  was  suspected  of  steal- 
ing. St.  Louis  S.  W.  E.  Co.  v.  Alex- 
ander (1915)  106  Tex.  618,  172  S.  W. 
709. 

Damages  may  be  recovered  for  in- 
jury from  fright  due  to  the  defend- 
ant's wilful,  wanton,  and  malicious  act 
in  using  abusive  language  to  plain- 
tiff's husband  in  her  presence,  and 
threatening  to  kill  him  with  a  weapon 
which  defendant  pointed  at  him. 
Jeppsen  v.  Jensen  (1916)  47  Utah,  636, 
L.R.A.1916D,  614,  165  Pac.  429. 

One  who,  intending  a  practical  joke, 
falsely  represented  to  a  woman  ttiat 
her  husband  had  met  with  a  severe 
accident,  and  desired  her  to  go  at  once 
to  bring  him  home,  as  a  result  of 
which  the  woman  suffered  a  violent 
shock  to  her  nervous  system,  produc- 
ing vomiting  and  other  more  serious 
permanent  physical  consequences,  at 
one  time  threatening  her  reason  and 
entailing  suffering,  and  incapacitatii^ 
to  her  as  well  as  causing  expense  to 
her  husband  for  medical  attendance, 
is  liable  to  the  woman.  Wilkinson  v. 
Downton  [1897]  2  Q.  B.  (Eng.)  57,  66 
L.  J.  Q.  B.  N.  S.  493.  76  L.  T.  N.  S.  498. 
45  Week.  Rep.  526. 

One  who  goes  to  a  house  and  rep- 
resents himself  to  a  woman  there  liv- 
ing to  be  an  inspector,  representing 
the  military  authorities,  and  who 
charges  the  woman  with  being  in  cor- 
respondence with  a  German  spy,  as  a 
result  of  which  the  woman  is  frifl^t- 
ened  and  becomes  sick,  is  liable  to 
her  in  damages.  Janvier  v.  Sweeney 
[1919]  2  K.  B.  (Eng.)  816,  9  B.  R.  (X 
679,  88  L.  J.  K.  B.  N.  S.  1231,  121  L.  T. 
N.  S.  179,  36  Times  L.  R.  360,  63  Sol 
Jo.  480. 

In  Razzo  v.  Vami  (1889)  81  CaL 
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289,  22  Pac.  848,  an  action  for  tres- 
pass upon  the  plaintiff's  propeHy,  the 
plaintiff  was  permitted  to  show  that 
his  wife  appeared  on  the  scene  to  get 
the  trespassers  to  desist  from  digging 
the  ditch  which  they  had  entered  to 
dig,  and  that  she  was  treated  with 
derision  and  roughly  pushed  about, 
and  she  testified  that  sh^  became  sick 
from  the  fright  and  excitement. 

See  Newell  v.  Whitcher  (1880)  53 
Vt  589.  88  Am.  Rep.  703,  supra;  Hux- 
ley v.  Berg  (1815)  IStarkie  (Eng.)  98, 
supra,  L  a,  2;  and  see  Kaas  v.  Metz 
(1898)  78  UL  App.  46,  supra,  I.  a,  2; 
Braun  v.  Craven  (1898)  175  UL  401,  42 
L.RJL  199;  61  N.  E.  657,  6  Am.  Neg. 
Bep.  15,  supra,  I.  a,  2. 

JT/I.  Wright  at  nnother**  perU. 

Recovery  for  the  physical  conse- 
<4uences  of  fright  at  another's  peril 
has  generally  been  denied.  Cleveland, 
C.  C.  &  St  L.  R.  Co.  V.  Stewart  (1900) 
24  Ind.  App.  374,  66  N.  E.  917; 
Mahoney  v.  Dankwart  (1899)  108 
Iowa,  821.  79  N.  W.  134,  6  Am.  Keg. 
Rep.  278;  HcGee  v.  Vanover  (1912) 
148  Ky.  737,  147  S.  W.  742,  Ann.  Cas. 
1913E,  500 ;  Chesapeake  &  O.  R.  Go.  v. 
Robinett  (1913)  151  Ky.  778,  45  L.R.A. 
(N.S.)  433,  152  S.  W.  976;  Smith  v. 
Johnson  &  Co.  (Eng.)  unreported  case 
referred  to  in  Dulieu  v.  White  [1901] 
2  K.  B.  (Eng.)  669,  at  p.  675.  But  in 
Spearman  v.  McCrary  (1912)  4  Ala. 
App.  473,  68  So.  927,  certiorari  denied 
in  (1912)  177  Ala.  672,  68  So.  1088,  a 
recovery  was  allowed  a  mother  for 
fright  at  the  dangerous  position  of 
her  children,  who  were  in  a  runaway 
caused  by  defendant's  negligence. 

Under  the  general  rule  that  there 
can  be  no  recovery  for  the  conse- 
quences of  fright  caused  by  danger 
to  another,  the  right  to  recover  dam- 
ages for  permanent  impairment  of 
health,  or  nervous  prostration,  result- 
ing from  the  negligence  of  defendant, 
is  denied  in  Cleveland,  0.  C.  &  St  L. 
R.  Go.  T.  Stewart  (Ind.)  supra,  where 
the  fright  was  occasioned  by  im- 
minent danger  and  peril  to  another. 
The  court  says  that,  under  the  author- 
ities, if  the  plaintiff  had  prosecuted 
the  action  to  recover  for  fright  occa- 
sioned by  an  apparent  and  impending 


peril  to  herself,  where  no  personal 
injury  resulted,  she  could  not  recov- 
er; that  her  case  was  greatly  weak- 
ened because  she  based  her  right  of 
action  upon  fright  occasioned  by  ap- 
parent and  impending  peril  to  her 
daughter. 

One  doing  blasting  upon  his  prop- 
er^ is  not  liable  for  physical  injuries 
resulting  item  fright  to  an  adjoining 
owner,  where  the  blasting  had  been 
continued  for  a  considerable  time, 
and  the  plaintiff  had  been  notified  of 
the  explosion  of  which  complaint  was 
made,  and  had  left  her  home,  going 
to  a  place  of  safety,  while  her  mother 
remained  in  the  house,  and,  upon  her 
return,  found  the  house  and  furniture 
in  a  somewhat  shattered  condition, 
and  shortly  after  her  mother  col- 
lapsed, and  plaintiff  thought  she  was 
dying.  The  court  states  that  the 
plaintiff's  fright  was  not  caused 
directly  by  the  blast,  but  rather  by 
its  effect  upon  her  mother;  and  the 
court  concludes  that,  as  her  fright 
was  not  immediately  occasioned  by 
the  blast,  but  was  induced  by  her 
apprehension  for  her  mother's  safety, 
there  could  be  no  recovery.  Mahoney 
V.  Dankwart  (1899)  108  Iowa,  321,  79 
N.  W.  134,  6  Am.  Neg.  Rep.  278. 

A  woman  is  not  entitled  to  recover 
for  pain  and  suffering  and  a  miscar- 
riage resulting  from  fright  at  an  as- 
sault upon  her  husband,  where  she 
apprehended  no  danger  or  injury  to 
herself  from  the  assailant.  McGee 
V.  Vanover  (1912)  148  Ky.  737,  147 
S.  W.  742,  Ann.  Cas.  1913E,  500. 

A  carrier  is  not  liable  for  fright 
of  a  passenger  by  wrongfully  assault- 
ing her  father,  and  ejecting  him  from 
the  train,  in  her  presence,  and  leav- 
ing her  to  pursufi  her  journey  alone. 
Chesapeake  &  0.  R.  Co.  v.  Robinett 
(1913)  151  Ky.  778,  46  LJt.A.(N.S.) 
433,  152  S.  W.  976. 

See  Reed  v.  Ford  (1908)  129  Ky. 
471,  19  LJt.A.(N.S.)  225,  112  S.  W. 
600,  supra,  1.  a,  1. 

In  Smith  v.  Johnson  ft  Co.  (Eng.) 
an  unreported  case  referred  to  in 
Dulieu  V.  White  [1901]  2  K.  B.  (Eng.) 
669,  at  page  675,  one  who  became  ill 
at  the  sight  of  another  man  being 
killed,  as  a  result  of  tiie  defendant's 
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neglisrence,  was  held  not  entitled  to 
recover  therefor. 

See  Hutchinson  v.  Stern  (1906)  116 
App.  Div.  791,  101  N.  Y.  Supp.  45, 
supra,  appeal  dismissed  in  (1907) 
189  N.  Y.  577,  82  N.  E.  1128,  I.  a,  2; 
Fleming  v.  Lobel  (1904)  ~  N.  J.  L. 
— ,  69  Atl.  28,  supra,  I.  a,  2.  See 
Southern  R.  Co.  v.  Jackson  (1916)  146 
Ga.  243,  91  S.  E.  28,  supra,  I.  a,  3. 

In  some  cases  in  which  the  fright 
was  the  result  of  danger  to  another, 
recovery  is  denied  expressly  on  the 
ground  that  there  was  no  legal  wrong 
to  the  plaintiff.  Bucknam  y.  Great 
Northern  R.  Co.  (1899)  76  Minn.  878, 
79  N.  W.  98.  6  Am.  Neg.  Rep.  802. 

See  Sanderson  v.  Northern  P.  B. 
Co.  (1902)  88  Minn.  162,  60  L.R.A. 
403,  97  Am.  St.  Rep.  609,  92  N.  W. 
542,  supra,  I.  b,  1. 

That  there  may  be  a  recovery  for 
fright  resulting  in  physical  injuries, 
where  the  fright  is  at  the  danger  of 
another,  seems  to  be  the  opinion  in 
Goddard  v.  Watters  (1914)  14  Ga. 
App.  722,  82  S.  E.  304,  7  N.  C.  C.  A. 
1.  although  recovery  was  denied  in 
that  case  on  another  ground.  In  that 
case,  where  a  wife  was  seeking  to 
recover  for  a  miscarriage  resulting 
from  fright  at  an  assault  upon  her 
husband,  the  court,  in  denying  recov- 
ery, says  tiiat  no  recovery  shall  "be 
had  on  account  of  fright  alone,  caused 
by  less  than  such  gross  negligence  on 
the  part  of  one  acquainted  with  the 
condition  of  the  plaintiff,  or  with  the 
facts  and  circumstances  surrounding 
the  plaintiff,  as  would  authorize  the 
conclusion  that  the  defendant  must 
have  known  that  certain  definite  phys- 
ical injuries  would  naturally  flow 
fnnn  or  follow  the  fright  or  nervous 
excitement  brought  about  by  him,  or 
unless  the  fright  resulting  in  phys- 
ical injuries  or  impairment  of  health 
should  have  been  brought  about  de- 
liberately, maliciously,  or  wantonly 
by  the  defendant,  through  an  utter 
disregard  of  the  natural  and  probable 
consequences  to  the  injured  par^,  or 
from  a  wilful  intent  so  to  injure  the 


party."  And  see  the  reported  case 
(Rogers  v.  Will  yard,  ante,  1115). 

A  nervous  shock  resulting  in  sick- 
ness, caused  to  a  servant  by  the  ex- 
citement and  alarm  of  an  accident  to 
a  fellow  workman,  was  held  to  con- 
stitute personal  injury  to  him.  caused 
by  an  accident  arisinjE  out  of  and  in 
the  course  of  his  emplosmient,  within 
the  meaning  of  the  Workmen's  Com- 
pensation Act,  in  Yates  v.  South  Kirby 
etc.  Collieries  [1910]  2  K.  B.  (Eng.) 
639,  79  L.  J.  K.  B.  N.  S.  1035,  103  L. 
T.  N.  S.  170,  26  Times  L.  R.  596,  3  B. 
W.  C.  C.  418,  3  N.  &  C.  C.  A.  225. 

In  Pugh  V.  London.  B.  &  S.  C.  R.  Co. 
[1896]  2  Q.  B.  (Eng.)  248.  66  L.  J. 
Q.  B.  N.  S.  621,  74  L.  T.  N.  S.  724,  44 
Week.  Rep.  627,  an  action  on  a  con* 
tract  of  insurance  by  which  the  de- 
fendant had  ^^greed  to  pay  the 
plaintiff,  who  was  a  signal  man  in 
its  employ,  a  weekly  allowance  in  case 
of  his  being  incapacitated  by  reason 
of  accident  sustained  in  discharge  of 
his  duties,  it  appeared  that,  while 
in  the  discharge  of  his  duties,  the 
plaintiff  saw  from  his  signal  box 
a  train  approaching  on  the  line, 
and  noticed  that,  from  the  con- 
dition of  one  of  the  carriages,  an 
accident  was  imminent  unless  the 
train  were  stopped,  and  took  steps  to 
do  this,  and  succeeded  in  stopping 
the  train  without  accident;  he  did 
not  come  in  any  way  into  contact  with 
the  train,  but  the  excitement  and 
alarm  caused  by  the  anticipation  of 
the  accident,  which  appeared  to  be 
imminent,  and  the  necessity  for  tak- 
ing immediate  action  to  prevent  it, 
caused  'a  shock  to  his  nervous  System 
which  affected  him  to  such  an  extent 
that  he  became  incapacitated  for 
work.  It  was  held  that  he  had  been 
incapacitated  by  the  accident  within 
the  meaning  of  the  policy,  and  the 
court  remarked  that  this  was  not  a 
case  of  mental  anguish  merely, — ^that 
the  plaintiff  had  been  subjected  to 
such  a  shock  to  his  nerves  that  he  had 
become  physically  prostrated. 

W.  A.  £. 
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KNICKERBOCKER  ICE  COMPANY,  Plff.  in  Err., 

V. 

LILLIAN  E.  STEWART. 
17n«ed  State*  Supreme  Court— Mag  tl,  19S0. 

(263  U.  S.  149.  64  L.  ecL  884  40  Sup.  Ct.  Rep.  488.) 

Admiralty  ~  excluslTenesa  of  Federal  jurisdiction  —  state  workmen's 
compensation  laws  —  power  of  Congress. 

1.  Congress  exceeded  its  constitutional  power  to  legislate  concerning 
rights  and  liabilities  within  the  maritime  jurisdiction,  and  remedies  for 
their  enforcement,  by  attempting,  as  it  did  in  the  Act  of  October  6,  1917, 
to  permit  the  application  of  Workmen's  Compensation  Laws-of  the  several 
states  to  injuries  within  the  admiralty  and  maritime  jurisdiction,  thus 
virtually  destroying  the  harmony  and  uniformity  which  the  Constitution 
not  only  contemplated,  but  actually  established. 

[See  note  on  this  question  beginning  on  page  1155.] 


—  state  legislation  affecting  maritime 
law. 

2.  The  Federal  Constitution  itself 
adopted  and  established,  as  part  of  the 
laws  of  the  United  States,  approved 
rules  of  the  general  maritime  law,  and 
empowered  Congress  .to  legislate  in 
respect  of  them  and  other  matters 
within  the  admiralty  and  maritime  ju> 
risdiction.  Moreover,  it  took  from  the 
states  all  power,  by  legislation  or  ju- 
dicial  decision,  to  contravene  the  es> 
sential  purposes  of,  or  to  work  ma- 
terial injury  to,  characteristic  features 
of  such  law,  or  to  interfere  with  its 
proper  harmony  and  uniformity  in  its 
International  and  interstate  relations. 


To  preserve  adequate  harmony  and 
appropriate  uniform  rules  relating  to 
maritime  matters,  and  bring  them 
within  control  of  the  Federal  govern- 
ment, was  the  fundamental  purpose; 
and  to  such  definite  end  Congress  was 
empowered  to  legislate  within  that 
sphere. 

—  state  and  Federal  regulations. 

3.  The  mere  reservation  of  partially 
concurrent  cognizance  to  state  courts 
by  an  act  of  Congress  conferring  an 
otherwise  exclusive  admiralty  juris- 
diction upon  the  Federal  courts  could 
not  create  substantive  rights  or  obli- 
gations, nor  indicate  assent  to  their 
creation  by  the  states. 


(Mr.  Justice  Holmes,  Mr.  Justice  Pitney,  Mr.  Justice  Brandeis,  and  Mr.  Justice 

Clarke  dissent) 


Ekbor  to  the  Appellate  Division  of  the  Supreme  Court,  Third  Depart- 
ment, of  the  State  of  New  York,  to  review  a  judgment  affirmed  by  the 
Court  of  Appeals,  upholding  an  award  of  the  Industrial  Commission  for 
injuries  received  by  plaintifTs  husband  in  doing  work  of  a  maritime 
nature.  Reversed. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Messrs.  Frank  R.  Savidge  and  Fred-    Southern  P.  Co.  v.  Jensen,  244  U.  S. 


eriek  H.  Thompson,  for  plaintiff  in  er- 
ror: 

The  work  of  unloading  a  vessel  is  a 
maritime  employment,  and  is  in  per- 
formance of  a  maritime  contract. 

Atlantic  Transport  Go.  v.  Imbrovek, 
2S4  U.  S.  62.  68  L.  ed.  1208,  61  L.R.A. 
(N.S.)  1167,  34  Sup.  Ct.  Rep.  733; 


205,  61  L.  ed,  1086,  L.R.A.1918C,  451, 
37  Sup.  Ct.  Rep.  524,  Ann.  Cas.  1917E, 
900,  14  N.  C.  C.  A.  597;  Anderson  v. 
Johnson  Lighterage  Co.  224  N.  Y.  639, 
120  N.  E.  55;  Doey  v.  Clarence  Pj  How- 
land  Co.  224  N.  Y.  30,  120  N.  E,  53; 
Keator  v.  Rock  Plaster  Mfg.  Co.  224 
N.  Y.  540,  120  N.  E.  66. 
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The  uniformity  of  the  Maritime  Law 
ift  preserved  for  all  time  in  the  Con- 
stitution. 

Southern  P.  Co.  v.  Jensen,  244  U.  S. 
205,  61  L.  ed.  1086.  <L.R.A.1918C,  451, 
37  Sup.  Ct.  Rep.  524,  Ann,  Cas.  1917E, 
m  14  N.  C.  C.  A.  597;  The  Lotta- 
wanna  (Rodd  t.  Heartt)  21  Wall.  558. 
22  L.  ed.  654. 

Congress  has  power  to  amend  or 
create  the  maritime  law  which  shall 
prevail  throughout  the  country  (But- 
ler V.  Boston  &  S.  S.  S.  Co.  130  U.  S. 
527,  32  L.  ed.  1017.  9  Sup.  Ct.  Rep, 
612;  Re  Gamett,  141  U.  S.  1,  14,  35 
L.  ed.  631.  634.  11  Sup.  Ct.  Rep.  840)  ; 
but  that  is  the  limit  of  its  power.  It 
cannot  delegate  this  power  to  the 
states,  nor,  under  the  limitation  of  tiie 
Constitution,  authorize  the  enactment 
of  laws  that  will  destroy  tiie  uniform- 
ity of  the  Maritime  Law. 

The  New  York  Workmen's  Compen- 
sation Law.  as  applied  to  maritime  em- 
ployments, is  also  unconstitutional  in 
that  an  essential  part  of  the  law  bars 
rights  of  action  in  admiralty,  which 
cannot  be  barred  by  legislation  of  the 
states. 

Jensen  v.  Southern  P.  Co.  215  N.  Y. 
514,  UR.A.1916A,  403,  109  N.  E.  600. 
Ann.  Cas.  1916B,  276.  9  N.  C.  C.  A. 
286;  Atlantic  Transport  Go.  v.  Im- 
brovek.  284  U.  S.  52.  58  L.  ed.  1208.  51 
L.R.A.(N.S.)  1157.  34  Sup.  Ct.  Rep. 
733;  The  Transfer  No.  12. 137  0.  C.  A. 
207,  221  Fed.  409;  Workman  t.  New 
York,  179  U.  S.  552.  45  L.  ed.  814,  21 
Sup.  Ct  Rep.  212;  The  Max  Morris, 
137  U.  S.  1,  84  L.  ed.  686,  11  Sup.  Ct. 
Rep.  29 ;  The  Thode  Fagelund,  211  Fed. 
685;  The  Fred  E.  Sander.  208  Fed.  724, 
4  N.  C.  C.  A.  891;  The  Rosalie  Ma- 
hony.  218  Fed.  695. 

Mr.  Mark  Ash,  as  amicus  curiae : 

The  Act  of  Congress  of  October  6, 
1917.  amending  the  Judicial  Code,  |§ 
24  and  266,  has  not  removed  the  un- 
constitutionality of  the  Woricmen's 
Compensation  Law. 

Southern  P.  Co.  v.  Jensen,  244  U.  S, 
205.  61  L.  ed.  1086,  L.R.A.1918C,  451. 
37  Sup.  Ct.  Rep.  524,  Ann.  Cas.  1917E. 
900.  14  N.  C.  C.  A.  697;  The  Lotta- 
wanna  (Rodd  v.  Heartt)  21  Wall.  558, 
22  L.  ed.  654;  The  St.  Lawrence  (Mey- 
er V,  Tupper)  1  Black.  526,  527,  17  L. 
ed.  182,  183;  Martin  v.  Hunter.  1 
Wheat.  304,  330,  4  L.  ed.  97.  103;  Work- 
man V.  New  York,  179  U.  S.  552,  45 
L.  ed.  314,  21  Sup,  Ct.  Rep.  212;  The 
Chusan,  2  Story,  455,  Fed.  Cas.  No. 
2.717;  Butler  v,  Boston  &  S.  S.  S.  Co. 
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130  U.  S.  627,  555.  32  L.  ed.  1017. 1023. 
9  Sup.  Ct.  Rep.  612. 

Messrs,  E.  Clarence  Aiken  and 
Charles  D.  Newton.  Attorney  General 
of  New  York,  for  defendant  in  error: 
Congress  had  jurisdiction  to  enact 
the  amendments  to  the  Judicial  God^ 
reserving  the  rights  and  remedies  un- 
der the  compensation  law  of  any  state, 
where  such  rights  and  remedies  had 
been  given  by  any  state. 

Southern  P.  Co.  v.  Jensen,  244  U.  S. 
206,  61  L.  ed.  1086,  L.R.A.1918C,  451. 
37  Sup.  Ct.  Rep.  524.  Ann.  Cas.  1917E; 
900,  14  N.  C.  C.  A.  597;  Martin  v. 
Hunter.  1  Wheat  326,  327. 4  L.  ed.  102, 
103;  United  States  v.  Bevans.  3  Wheat 
836.  386.  4  L.  ed.  404.  416;  Gibbons 
r.  Ogden.  9  Wheat  189.  196.  6  L.  ed. 
68.  70;  Lottery  Case  (Champion  t. 
Ames)  188  U.  S.  821.  846.  47  L.  ed. 
492.  497,  28  Sup.  Ct  Rep.  321.  IS  Am. 
Grim.  Rep.  561;  Passenger  Cases,  7 
How.  283.  649.  12  L.  ed.  702.  813; 
M'Culloch  V.  Maryland.  4  Wheat.  316, 
407.  4  L.  ed.  679.  601;  Rhode  Island  v. 
Massachusetts.  12  Pet  657,  721.  9  L. 
ed.  1233.  1269;  Holt  v.  Indiana  Mfg. 
Co.  176  U.  S.  68.  44  L.  ed.  874.  20  Sup. 
Ct.  Rep.  272;  United  States  v.  Say- 
ward,  160  V.  S.  493.  498.  40  L.  ed.  608. 
509.  16  Sup.  Ct  Rep.  371;  Minnesota 
Rate  Gases  (Simpson  v.  Shepard)  280 
U.  S.  362,  57  L.  ed.  1511,  48  L.R.A. 
(N,S.)  1161.  33  Sup,  Ct  Rep.  729,  Ann. 
Gas.  1916A.  18;  People  v.  Welch,  141 
N.  Y.  266.  24  LJt.A.  117.  38  Am.  St 
Rep.  793.  36  N.  E.  828;  Manchester  v. 
Massachusetts,  139  U.  S.  240.  35  L.  ed. 
169,  11  Sup.  Ct  Rep.  669;  McCready  v. 
Virginia,  94  U.  S.  891,  24  L.  ed.  248; 
The  Abbey  Dodge.  223  U.  S.  166.  56 
L.  ed.  390,  32  Sup.  Ct  Rep.  310;  Erie 
R.  Go.  v.  Williams,  283  U.  S.  686.  58 
L.  ed.  1155,  61  LJtA.(N.S.)  1097,  34 
Sup.  Ct  Rep.  761;  Mobile  County  v. 
Kimball.  102  U.  S.  691,  697,  26  L.  ed. 
288.  289;  Huse  v.  Glover,  119  U.  S. 
543,  30  L.  ed.  487,  7  Sup.  Ct.  Rep.  313; 
Leovy  v.  United  States,  177  U.  S.  621, 
625,  44  L.  ed.  914,  916,  20  Sup.  Ct. 
Rep.  797;  Cummings  v.  Chicago,  188  U. 
S.  410.  427,  47  L.  ed.  525,  630,  23  Sup. 
Ct.  Rep.  472;  Keokuk  Northern  Line 
Packet  Co.  v.  Keokuk.  95  U.  S.  80,  24 
L.  ed.  377;  Cincinnati,  P.  B.  S.  &  P. 
Packet  Co.  v.  Catlettsburg,  105  U.  S. 
559,  563,  26  L,  ed,  1169,  117.1;  Parkers- 
burg  &  P.  River  Transp.  Co.  v.  Park- 
ersburg,  107  U.  S.  691.  702.  27  L.  ed. 
584,  688,  2  Sup,  Ct  Rep.  732;  Ouachita 
&  M.  River  Packet  Co.  v.  Aiken,  121 
U.  S.  444,  447.  80  L.  ed.  976.  977.  1 
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Inters.  Com.  Rep.  379,  7  Sup.  Ct.  Rep. 
907;  Sanda  v.  Manistee  River  Improv. 
Co.  123  U.  S.  288,  295,  31  L.  ed.  149, 
151»  8  Sup.  Ct.  Rep.  113;  Port  Rich- 
mond &  B.  P.  Ferry  Co.  v.  Hudson 
County,  234  U.  S.  317,  331,  58  L.  ed. 
1330,  1336,  34  Sup.  Ct.  Rep.  821;  Clark 
Distilling  Co.  v.  Western  Maryland  R. 
Co.  242  U.  S.  311,  61  L,  ed.  326,  L.R.A. 
1917B,  1218,  37  Sup.  Ct.  Rep.  180,  Ann. 
Cas.  1917B,  845;  Wilmington  Tranap. 
Co.  V.  California  R.  Commission,  236 
U.  S.  161,  59  L.  ed.  508,  P.U.R.1915A, 
846,  86  Sup.  Ct.  Rep.  276;  Knapp  S.  & 
Co.  Co.  V.  McCaffrey,  177  U.  S.  638, 
644^  44  L.  ed.  921,  924,  20  Sup.  Ct  Rep. 
824;  American  S.  B.  Co.  v.  Chase,  16 
Wall.  522,  21  L.  ed.  369;  Sherlock  v. 
Ailing,  93  U.  S.  99,  23  L.  ed.  819;  The 
Hamilton  (Old  Dominion  S.  S.  Go.  t. 
Gilmore)  207  U.  S.  398,  52  L.  ed.  264, 
28  Sup.  Ct.  Rep.  133 ;  Dougan  v.  Cham- 
plain  Transp.  Co.  56  N.  Y.  1. 

Ur.  Warren  H.  Pillsbury,  as  amicus 
curis; 

No  unconstitutional  interference  is 
created  by  the  Johnson  Amendment 
between  the  judicial  power  of  the 
states  and  of  the  United  States. 

The  Howell,  257  Fed.  678;  Holt  t. 
Indiana  Mfg.  Co.  176  U.  S.  68.  44  L. 
ed.  374,  20  Sup.  Ct.  Rep.  272;  United 
States  V.  Sayward,  160  U.  S.  493,  498. 
40  L.  ed.  508.  509,  16  Sup.  Ct.  Rep. 
871;  Fiahback  v.  Western  U.  Teleg.  Co. 
161  U.  S.  96,  40  L.  ed.  630,  16  Sup.  Ct. 
Rep.  506;  United  States  v.  Union  F. 
R.  Co.  98  U.  S.  669,  603,  25  L.  ed.  143, 
160;  Cooley,  Const.  Law,  3d  ed.  p.  124. 

No  anconstitutional  interference  is 
created  by  the  Johnson  Amendment 
between  legislative  power  of  the  states 
and  of  the  United  States. 

Hobart  v.  Drogan.  10  Pet.  108,  9  L. 
ed.  868;  Sturges  v.  Crowninshield,  4 
Wheat  122.  196,  4  L.  ed.  629.  648; 
Cooley,  Const  Law,  Sd  ed.  36. 

Neither  the  New  York  act  nor  the 
Johnson  Amendment  violates  the  com- 
merce clause. 

Re  Rahrer,  140  U.  S.  646.  36  L. 
ed.  672.  11  Sup.  Ct  Rep.  865;  Clark 
Bistilling  Co.  v.  Western  Maryland  R. 
Co.  242  U.  S.  311,  61  L.  ed.  826,  L.R.A. 
1917B,  1218,  37  Sup.  Ct  Rep.  180,  Ann. 
Cas.  1917B,  845;  The  Lottawanna 
(Rodd  V.  Heartt)  21  Wall.  558,  22  L. 
«d.  654. 

If  the  act  be  considered  not  to  be  of 
uniform  application,  it  still  violates 
xio  constitutional  requirement. 

United  States  v.  Union  P.  R.  Co.  98 
TJ.  S.  669,  603,  25  L.  ed.  143, 150. 


The  Johnson  Amendment  is.  in  its 
last  analysis,  of  uniform  application 
throughout  the  country. 

Re  Rahrer,  140  U.  S.  546.  35  L.  ed. 
672,  11  Sup.  Ct.  Rep.  865. 

The  present  case  is  not  one  of  mari- 
time cognizance,  as  the  Injury  cft- 
curred  upon  the  land. 

The  Plymouth  (Haugh  v.  Western 
Transp.  Co.)  3  Wall.  20,  18  L.  ed.  126; 
Keator  v.  Rock  Plaster  Mfg.  Co.  266 
Fed.  574. 

Mr.  Justice  McReyndds  delivered 
the  opinion  of  the  court : 

While  employed  by  Knicker- 
bocker Ice  Company  as  bargeman 
and  doinfir  work  of  a  maritime  na- 
ture. William  M.  Stewart  fell  into 
the  Hudson  river  and  drowned 
August  3,  1918.  His  \ridow,  de- 
fendant in  error,  claimed  under 
the  Workmen's  Compensation  Law 
of  New  York;  the  industrial  com- 
mission granted  an  award  against 
the  company  for  her  and  the  minor 
children;  and  both  appellate  divi- 
sion and  the  court  of  appeals  ap- 
proved it.  226  N.  Y.  802,  123  N. 
E.  382.  The  latter  concluded  that 
the  reasons  which  constrained  us 
to  hold  the  Compensation  Law  in- 
applicable to  an  employee  engaged 
in  maritime  work  ( Southern  P. 
Co.  V.  Jensen.  244  U.  S.  205,  61 
L.  ed.  1086.  LJIJ1.1918C,  451,  87 
Sup.  Ct  Rep.  524.  Ann.  Cas. 
1917E,  900, 14  N.  C.  C.  A.  596)  had 
been  extinguished  by  "An  Act  to 
Amend  Sections  Twenty-four  and 
Two  Hundred  and  Fifty-six  of  the 
Judicial  Code  [36  Stat,  at  L.  1091. 
1160,  chap.  231.  Comp.  Stat.  §§  991 
(1).  1233,  4  Fed.  Stat.  Anno.  2d 
ed.  p.  838.  6  Fed.  Stat.  Anno.  2d 
ed.  p.  921].  Relating  to  the  Juris- 
diction of  the  District  Courts,  So 
as  to  Save  to  Claimants  the  Rights 
and  Remedies  under  the  Work- 
men's Compensation  Iaw  of  Any 
State,"  approved  October  6,  1917, 
chap.  97,  40  Stat,  at  L.  395.  Comp. 
Stat.  §  991(3),  Fed.  Stat. -Anno. 
Supp.  1918.  p.  401. 

The  provision  of  §  9,  Judiciary 
Act,  1789  (chap.  20,  1  Stat,  at  L. 
76).  granting  to  United  States  dis- 
trict courts  "exclusive  original  cog- 
nizance of  all  civil  causes  of  admi- 
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ralty  aAd  maritime  jurisdiction 
.  .  .  -  savins:  to  suitors,  in  all 
cases  the  right  of  a  common-law 
remedy,  where  the  common  law  is 
competent  to  give  it,"  was  carried 
into  the  Revised  Statutes  (§§563 
and  711,  Gomp;  Stet.  §§  991,  1233), 
and  thence  into  the  Judicial  Code 
(clause  3,  §§  24  and  256).  The 
saving  clause  remained  unchanged 
until  the  Statute  of  October  6, 
1917,  added:  "and  to  claimants  the 
rights  and  remedies  under  the 
Workmen's  Compensation  Law  of 
any  state."^ 


In  Southern  P.  Ck>.  v.  Jensen 
(May,  1917),  supra,  we  declared 
that  under  8  2,  article  3,  of  the  Cod- 
stitution  ('%e  judicial  power  shall 
extend  to  ...  all  cases  of  ad- 
miralty and  maritime  jurisdic- 
tion")»  and  §  8,  art.  1  ((ingress 
may  make  necessary  and  proper 
laws  for  carrying  out  granted  pow- 
ers), "in  the  absence  of  some  con- 
trolling statute  the  general  maritime 
law  as  accepted  by  the  Fedenl 
courts  constitutes  part  of  our  na- 
tional law  applicable  to  matters 
within  the  admiralty  and  maritime 


>  Judiciary  Act,  September  24,  1789, 
chap.  20,  1  SUt  at  L.  78,  76,  77,  Comp. 
Stat.  SI  630,  981: 

See.  9.  "That  the  diitrict  eourta  ihaU 
have,  exclusively  of  the  conrta  of  the  kv- 
eral  states  .  .  .  exclusive  original  cog- 
nizance of  all  civil  causes  of  admiral^ 
and  maritime  jurisdiction,  including  all 
seizures  under  Uws  of  impoit,  navigation 
or  trade  of  the  United  States,  where  the 
seizures  are  made,  on  waters  which  are 
navigable  from  the  sea  by  vessels  of  ten 
or  more  tons  burthen,  within  their  re- 
spective districts  as  well  as  upon  the  high 
seas;  saving  to  suitors,  in  all  cases,  the 
right  of  a  common-law  remedy,  where  the 
common  law  is  competent  to  give  it;  .  .  .** 

Rev.  Stat.  §  663.  "The  district  courts 
shall  have  jurisdiction  as  follows:   .   .  . 

"Eighth.  Of  all  civil  causes  of  ad^ 
ttiralty  and  ittaritime  jorisdiction;  saving 
to  suitors  in  all  cases  the  ri^  d  a  com- 
mon4aw  remedy,  where  the  common  law 
is  competent  to  give  it;  and  of  all  Misnrei 
on  land  and  on  waters  not  within  admiral- 
ty and  maritime  jurisdiction.  And  such 
jurisdiction  shall  be  exclusive,  except  in 
the  particular  eases  where  jurisdiction  of 
such  causes  and  seizures  is  given  to  the 
circuit  courts.  [And  shall  have  original 
and  exclusive  cognizance  of  all  prizes 
brought  into  tiie  United  States,  except  as 
provided  in  1[  6  of  §  629,  Comp.  Stat  S 
991(3).]" 

Rev.  Stat  §  711.  "The  jurisdiction  vest- 
ed in  the  courts  of  the  United  States  in 
the  cases  and  proceedings  hereinafter 
mentioned,  sliall  be  exclusive  of  the  courts 
9t  the  several  states:    .   .  . 

"Third.  Of  all  civil  causes  of  admiral^ 
and  maritime  jurisdiction;  saving  to  suit- 
ors, in  all  cases,  tiie  right  of  a  common- 
law  remedy,  where  the  common  law  is 
competent  to  give  it." 


The  Judicial  Code: 

"Sec  24.  The  district  eourta  shall  have 
original  jurisdiction  as  follows:    .    .  . 

"Third.  Of  all  civil  causes  of  admirsl- 
ty  and  maritime  jurisdictiim,  saving  to 
suitors  in  all  cases  ^  right  of  a  comnen- 
law  remedy  where  the  ccMnnum  law  is 
competent  to  pve  it;  ... 

"See.  266.  The  jurisdiction  vested  in 
the  courts  of  the  United  States  in  the 
cases  and  proceedings  hereinsiftw  mat- 
tioned,  shall  be  exclusive  of  the  courts 
of  tiie  several  states:    ,   .  . 

"Third.  Of  all  civil  causes  of  admiralty 
and  maritime  Jurisdiction^  saving  to  ndt- 
ora,  in  all  cases,  the  right  ot  a  comraon- 
law  remedy,  where  the  common  law  u 
competent  to  give  it" 

Act  Oct  6. 1917,  chap.  97,  40  Stat  at  L. 
896.  Comp.  Stat  I  991(3),  Fed.  Stat 
Anno.  Supp.  1918,  p.  4/01. 

That  clause  8  of  I  24  of  the  Judicial 
Code  is  hereby  aimended  to  read  as  iiol- 
lows: 

"Third.  Of  all  civil  causes  of  admiralty 
sad  maritime  jurisdiction,  saving  to  antt- 
ors  in  all  cases  the  rij^t  oi  a  conunon-law 
remedy  where  the  common  law  is  eosft- 
petent  to  give  ft,  and  to  claimants  tlie 
rijlfats  and  remedies  under  the  Workmen's 
Campentation  Law  of  any  state;  of  all 
seizures  on  land  or  waters  not  within 
admiralty  and  maritime  jurisdictiim;  9t 
all  prizes  brought  into  the  United  States; 
and  of  idl  proceedings  for  the  condemna- 
tion of  property  taken  as  prize." 

Sec.  2.  That  clause  3  of  S  266  of  the 
Judicial  Code  is  hereby  amended  to  read 
as  follows: 

"Third.  Of  all  civil  causes  of  admiratty 
and  maritime  jurisdiction,  saving  to  suit- 
ors in  all  cases  the  right  of  a  common- 
law  remedy  where  tiie  common  law  is 
competent  to  g^ve  it,  and  to  churoants  tiie 
rights  and  remedies  under  the  Workman 
Comprasation  Law  of  any  state." 
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jurisdiction;"  also  that  "Congress 
has  paramount  power  to  fix  and  de- 
termine the  maritime  law  which 
shall  prevail  throughout  the  coun- 
try." And  we  held  that,  when  ap- 
plied to  maritime  injuries,  the  New 
York  Workmen's  Compensation  Law 
conflicts  with  the  rules  adopted  by 
the  Constitution,  and  to  that  extent 
is  invalid.  "The  necessary  conse- 
quence would  be  destruction  of  the 
very  uniformity  in  respect' of  mari- 
time matters  which  the  Constitution 
was  designed  to  establish ;  and  free- 
dom of  navigation  between  the 
states  and  with  foreign  countries 
would  be  seriously  hampered  and 
impeded." 

We  also  pointed  out  that  the  sav- 
ing clause  taken  from  the  original 
Judiciary  Act  had  no  application, 
since,  at  most,  it  only  specified  com- 
mon-law remedies,  whereas  the  rem- 
edy prescribed  by  the  Compensation 
Law  was  unknown  to  the  common 
law  and  incapable  of  enforcement 
by  the  ordinary  processes  of  any 
court  Moreover,  if  applied  to  mari- 
time affairs,  the  statute  would  ob- 
struct the  policy  of  Congress  to  en- 
courage investments  in  ships. 

In  Chelentis  v.  Luckenbach  S.  S. 
Co.  (June,  1918)  247  U.  S.  372,  62 
L.  ed.  1171,  38  Sup.  Ct.  Rep.  501,  an 
action  at  law  seeking  full  indemnity 
for  injuries  received  by  a  sailor 
while  on  shipboard,  we  said:  "Un- 
der the  doctrine  approved  in  South- 
em  P.  Co.  v.  Jensen,  no  state  has 
power  to  abolish  the  well-recognized 
maritime  rule  concerning  measure 
of  recovery,  and  substitute  therefor 
the  full  indemnity  rule  of  the  com- 
mon law.  Such  a  substitution  would 
distinctly  and  definitely  change  or 
add  to  the  settled  maritime  law ;  and 
it  would  be  destructive  of  the  'uni- 
formity and  consistency  at  which 
tiie  Constitution  aimed  on  all  sub- 
jects of  a  commercial  character  af- 
fecting the  intercourse  of  the  states 
with  each  other  or  with  foreign 
states.' "  And,  concerning  the 
clause,  ''saving  to  suitors  in  all  cases 
the  right  of  a  common-law  remedy 
where  the  common  law  is  competmt 
to  give  it,"  this:  "In  Southern  P. 
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Co.  V.  Jensen,  we  definitely  ruled 
that  it  gave  no  authority  to  the  sev- 
eral states  to  enact  legislation  which 
would  work  'material  prejudice  to 
the  characteristic  features  of  the 
g^eral  maritime  law,  or  interfere 
with  the  proper  harmony  and  uni- 
formity of  that  law  in  its  interna- 
tional and  interstate  relations.' 
.  .  .  Under  the  saving  clause  a  right 
sanctioned  by  the  maritime  law  may 
be  enforced  through  any  appropriate 
remedy  recognized  at  common  law; 
but  we  find  nothing  therein  which 
reveals  an  intention  to  give  the  com- 
plaining party  an  election  to  deter- 
mine whether  the  defendant's  liabili- 
ty shall  be  measured  by  common-law 
standards  rather  than  those  of  the 
maritime  law,"  Thus  we  distinctly 
approved  the  view  that  the  original 
saving  clause  conferred  no  substan- 
tive zigfats  and  did  not  authorize  the 
states  so  to  do.  It  referred  only  to 
remedies,  and  to  the  extent  specified 
permitted  continued  enforcement  hy 
the  state  courts  of  rights  and  obliga- 
tions founded  on  maritime  law. 

In  Union  Fish  Co.  v.  Erickson, 
248  U.  S.  308,  63  L.  ed.  261,  39  Sup. 
Ct.  Rep.  112,  an  admiralty  cause,  a 
master  sought  to  recover  damages 
for  breach  of  an  oral  contract  with 
the  owner  of  a  vessel  for  services  to 
be  performed  principally  upon  the 
sea.  The  latter  claimed  invalidity 
of  the  contract  under  a  statute  of 
California,  where  made,  because  not 
in  writing,  and  not  to  be  performed 
within  a  year.  We  ruled :  "The  cir- 
cuit court  of  appeals  correct^  held 
that  this  contract  was  maritime  in 
its  nature,  and  an  action  in  admiral- 
ty thereon  for  its  breach  could  not 
be  defeated  by  the  statute  of  Cali- 
fornia relied  upon  by  the  petitioner." 
"In  entering  into  ^is  contract  the 
parties  contemplated  no  services  in 
California.  They  were  making  an 
engagement  for  the  services  of  the 
master  of  the  vessel,  the  duties  to  be 
performed  in  the  waters  of  Alaska, 
mainly  upon  the  sea.  The  maritime 
law  controlled  in  this  respect,  and 
was  not  subject  to  limitation  because 
tlie  puiicular  engagement  happened 
to  be  made  in  California.  The  par- 
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ties  must  be  presumed  to  have  had 

in  contemplation  the  system  of  mari- 
time law  under  which  it  was  made." 
See  also  The  Blackheath  (United 
States  V.  Evans)  195  U.  S.  361,  365, 
49  L.  ed.  236,  237,  26  Sup.  Ct.  Bep. 
46. 

As  the  plain  result  of  these  recent 
opinions  and  the  earlier  cases  upon 
whidi  they  are  based,  we  accept  the 
following  doctrine : 
ffJKJ'rilLr.-  The  Constitution  it- 
of  Fe«crai  Self  adopted  and  es- 
i?iS:*ieS?Ji7tio»  tablished,  as  part  of 

tiES'uIw  ^^^^  °^  ^® 

United  States,  ap-' 
proved  rules  of  the  general  mariUme 
law,  and  empowered  Congress  to 
legislate  in  respect  of  them  and  other 
matters  within  the  admiralty  and 
maritime  jurisdiction.  Moreover,  it 
took  from  the  states  all  power,  by 
legislation  or  judicial  decision,  to 
contravene  the  essential  purposes  of, 
or  to  work  material  injury  to,  char- 
acteristic features  of  such  law,  or 
to  interfere  with  its  proper  haimony 
and  uniformity  in  its  international 
and  interstate  relations.  To  pre- 
serve adequate  hamony  and  appro- 
priate uniform  rules  relating  to 
maritime  matters  and  bring  them 
within  control  of  the  Federal  gov- 
ernment was  the  fundamental  pur- 
pose; and  to  such  definite  end  Con- 
gress was  empowered  to  legislate 
within  that  sphere. 

Since  the  beginning,  Federal 
courts  have  recognized  and  applied 
the  rules  and  principles  of  maritime 
law  as  something  distinct  from  laws 
of  the  several  states, — not  derived 
from  or  dependent  on  their  will. 
The  foundation  of  the  right  to  do 
this,  the  purpose  for  which  it  was 
granted,  and  the  nature  of  the  sys- 
tem so  administered,  were  distinctly 
pointed  out  long  ago.  "That  we 
have  a  maritime  law  of  our  own, 
operative  throughout  the  United 
States,  cannot  be  doubted.  .  .  . 
One  thing,  however,  is  unquestion- 
able: the  Constitution  must  have 
referred  to  a  system  of  law  coexten- 
sive with,  and  operating  uniformly 
in,  the  whole  country.  It  certainly 
could  not  have  been  the  intention  to 


place  the  rules  and  limits  of  mari^ 

time  law  under  the  disposal  and  reg- 
ulation of  the  several  states,  as  that 
would  have  defeated  the  uniformity 
and  consistency  at  which  the  Consti- 
tution aimed  on  all  subjects  of  a 
commercial  character  affecting  the 
intercourse  of  the  states  with  each 
other  or  with  foreign  states."  The 
Lottawanna  (Bodd  v.  Heartt)  21 
Wall.  558,  574,  575,  22  L.  ed.  654, 
661,  662,  The  field  was  not  left  un- 
occupied; the  Constitution  itself 
adopted  the  rules  concei-ning  rights 
and  liabilities  applicable  therein; 
and  certainly  these  are  not  less  para- 
mount than  Uiey  would  have  been  if 
enacted  by  Congress.  Unless  this  be 
true,  it  is  quite  impossible  to  account 
for  a  multitude  of  adjudications  by 
the  admiralty  courts.  See  Workman 
v.  New  York,  179  U.  S.  552,  557.  et 
seq..  45  L.  ed.  314,  319,  21  Sup.  Ct 
Bep.  212. 

The  distinction  between  the  in- 
dicated situation  created  by  the  Con- 
stitution relative  to  maritime  afiEaiss 
and  Ihe  one  resulting  from  the  mere 
grant  of  power  to  regulate  com- 
merce, without  more,  should  not  be 
forgotten.  Also,  it  i^ould  be  noted 
that  Federal  laws  are  constantly  ap- 

glied  in  state  courts, — unless  in- 
ibited,  their  duty  so  requires. 
Const,  art.  6,  cl.  2 ;  Second  Employ- 
ers' Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  B.  Co.)  223  U.  S. 
1,  55,  56  L.  ed.  327,  348,  38  L.R.A. 
(N.S.)  44, 32  Sup.  Ct.  Rep.  169, 1  N. 
C.  C.  A.  895.  Consequently  mere 
reservation  of  partially  concurrent 
cognizance  to  such  ^t.^^  „^ 
courts  by  an  act  of  Feuer«i 
Congress  conferring  wfti-^ 
an  otherwise  exclusive  jurisdiction 
upon  national  courts  could  not  create 
substantive  rights  or  obligations,  or 
indicate  assent  to  their  creation  by 
the  states. 

When  considered  with  former  de- 
cisions of  this  court,  a  sati^actoiy 
interpretation  of  the  Act  of  October 
6,  1917,  is  dif&cult,  perhaps  impos- 
sible. The  Howell,  257  Fed.  578, 
and  Rhode  v.  Grant  Smith  Porter 
Co.  259  Fed.  304,  illustrate  some  of 
the  uncertainties.  In  the  first,  the 
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in  New  York  dis-   tiling  from  immediate  interference* 


district  court 

missed  a  libel,  holding  tiiat  rights 
and  remedies  prescribed  by  the  Com- 
pensation Law  of  that  state  are  ex- 
clusive and  pro  tanto  supersede  the 
maritime  law.  In  the  second,  the 
district  court  of  Oregon  ruled  that 
when  an  employee  seeks  redress  for 
a  maritime  tort  by  an  admiralty 
court,  rights,  obligations,  and  liabili- 
ties of  the  respective  i»arties  must  be 
measured  by  the  maritime  law,  and 
these  cannot  be  barred,  enlarged,  or 
taken  away  by  state  legislation. 
Other  difficulties  hang  upon  the  un- 
explained words,  "Workmen's  Com- 
pensaUon  Law  of  any  state." 

Moreover,  the  act  only  undertook 
to  add  certain  specified  rights  and 
remedies  to  a  saving  clause  within 
a  Code  section  conferring  jurisdic- 
tion. We  have  held  that  before  the 
amendment,  and  irrespective  of  that 
section,  such  rights  and  remedies  did 
not  apply  to  maritime  torts  because 
they  were  inconsistent  with  para- 
moimt  Federal  law, — within  tiiat 
field  they  had  no  existence.  Were 
the  added  words  therefore  wholly 
ineffective?  The  usual  function  of 
a  saving  clause  is  to  preserve  some- 


— ^not  to.  create;  and  the  rule  is  tiiat 
expression  by  the  legislature  of  an 
erroneous  opinion  concerning .  the 
law  does  not  alter  it.  Endlich,  In- 
terpretation of  Stat.  §  372. 

Neither  branch  of  Congress  de- 
voted much  debate  to  the  act  under 
consideration — altogether,  less  than 
two  pages  of  the  Record  (66th 
Cong.,  pp.  7605,  7843) .  The  Judici- 
ary Committee  of  the  House  made 
no  report;  but  a  brief  one  by  the 
Senate  Judiciary  Committee,  copied 
below,'  probably  indicates  the  gen- 
eral legislative  purpose.  And  with 
this  and  accompfmying  circum- 
stances, the  words  must  be  read. 

Having  regard  to  all  these  things, 
we'  conclude  that  Congress  under- 
took to  permit  application  of  Work- 
men's Compensation  Laws  of  the 
several  states  to  injuries  within  the 
admiralty  and  maritime  jurisdic- 
tion, and  to  save  such  statutes  from 
tiie  objections  pointed  out  by  South- 
em  P.  Co.  V.  Jensen.  It  sought  to 
authorize  and  sanction  action  by  the 
states  in  prescribing  and  enforcing, 
as  to  all  parties  concerned,  rights, 
obligations,  liabilities,  and  remedies 


*  65th  Congress,  Ist  Session.  Senate 
Report  No.  139.  Amending  the  Judicial 
Code.  October  2,  1917.  Ordered  to  be 
printed.  Mr.  Ashurst,  from  the  Commit- 
tee on  the  Judiciary,  submitted  the  fol- 
lowing report.    [To  accompany  S  2916.] 

The  Committee  on  the  Judiciary,  to 
which  was  referred  the  bill  (S.  2916)  to 
amend  S§  24  and  258  of  the  Judicial  Code, 
relating  to  the  jurisdiction  of  the  district 
courts,  so  as  to  save  to  claimants  the 
rights  and  remedies  under  the  Workmen's 
Compensation  Law  of  any  state,  having 
considered  the  same,  recommend  its  pas- 
sage without  amendment. 

The  Judicial  Code,  by  §§  24  and  256, 
confers  exclusive  jurisdiction  on  the  dis- 
trict courts  of  the  United  States  of  all 
civil  cases  of  admiralty  and  maritime 
jurisdiction,  "saving  to  suitors  in  all  cases 
the  right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it." 
It  was  declared  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Southern 
P.  Co.  v.  Jensen  that  "the  renledy  which 
the  Compensation  statute  attempts  to 
give  is  of  a  character  wholly  unknown  to 
the  cominon  law,  incapable  oi  enforcement 


by  the  ordinary  processes  of  any  court, 
and  is  not  saved  to  suitors  from  the  grant 
of  exclusive  jurisdiction."  The  bill  (S. 
2916)  proposes  only  to  amend  the  Judicial 
Code  by  so  enlarging  the  saving  clause  as 
to  include  the  rights  and  remedies  under 
the  Compensation  Law  of  any  state.  In- 
asmuch as  not  only  the  remedy  but  some- 
times the  right  under  the  compensation 
plan  is  unknown  to  the  common  law,  both 
rights  and  remedies  are  included  in  the 
bill.  The  bill,  if  enacted,  will  not  disrupt 
the  admiralty  jurisdiction  of  the  Federal 
courts.  The  most  that  can  be  said  of  it 
will  be  that  it  is  a  recognition  by  Con- 
gress that  a  concurrent  jurisdiction,  state 
and  Federal,  should  exist  over  certain 
matters.  Actions  that  were  formerly 
triable  in  admiralty  courts  will  still  be 
triable  there.  Where  the  cases  were  for- 
merly triable  only  in  such  courts,  it  will 
now  be  possible  for  the  state,  through  its 
compensation  plan,  to  determine  the  rights 
of  the  parties  concerned.  In  other  words, 
there  being  concurrent  jurisdiction,  the 
injured  party,  or  his  dependents,-  may 
bring  an  action  in  admiralty  or  submit 
a  claim  under  the  eompenBation  plan. 
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designed  to  provide  compensation 
for  injuries  suffered  by  employees 
engaged  in  maritime  work. 

And,  so  construed,  we  think  the 
enactinent  is  beyond 
zr}^*^^T^^^'      the  power  of  Con- 

■ikCiD'K  com- 

pcBMmtioB  lawB  gress.  Its  power  to 
vSmmmUr  legislate  concern- 
ing rights  and  lia- 
bilities within  the  maritime  juris- 
diction, and  remedies  for  their 
enforcement,  arises  from  the  Consti- 
tution, as  above  indicated.  The  defi- 
nite object  of  the  grant  was  to  com- 
mit direct  control  to  the  Federal 
government;  to  relieve  maritime 
commerce  from  unnecessary  burdens 
and  disadvantages  incident  to  dis- 
cordant legislation ;  and  to  establish, 
so  far  as  practicable,  harmonious 
and  .  uniform  rules  applicable 
throughout  every  part  of  the  Union. 

Considering  the  fundamental  pur- 
pose in  view  and  the  definite  end  for 
which  such  rules  were  accepted,  we 
must  conclude  that  in  their  char- 
acteristic features  and  essential  in- 
ternational and  intestate  relations, 
the  latter  may  not  be  repealed, 
amended,  or  changed  except  by  leg- 
islation which  embodies  both  the  will 
and  deliberate  judgment  of  Con- 
gress. The  subject  was  intrusted  to 
it,  to  be  dealt  with  according  Xjo  its 
discretion, — not  for  delegation  to 
others.  To  say  that  because  Con- 
gress could  have  enacted  a  compen- 
sation act  applicable  to  maritime  in- 
juries, it  could  authorize  the  states 
to  do  so,  as  they  might  desire,  is 
false  reasoning.  Moreover,  such  an 
authorization  would  inevitably  de- 
stroy the  harmony  and  uniformity 
which  the  Constitution  not  only  con- 
templated, but  actually  established, 
— it  would  defeat  the  very  purpose 
of  the  grant  See  Sudden  &  Chris- 
tenson  v.  Industrial  Acci.  Commis- 
sion, —  Cal.  — ,  188  Pac.  803. 

Congress  cannot  transfer  its  legis- 
lative power  to  the  states, — by  na- 
ture this  is  nondelegable.  Re 
Rahrer,  140  U.  S.  545,  560,  35  L.  ed. 
572,  576, 11  Sup.  Ct.  Rep.  865 ;  Mar- 
shaU  Field  &  Co;  v.  Clark,  143  U. 
S.  649.  692,  36  L.  ed.  294,  309,  12 
Sup.  Ct  Rep.  495;  Buttfield  v. 


Stranahan.  192  U.  S.  470.  496, 48  L. 
ed.  525,  535,  24  Sap.  Ct  Rep.  349; 
Butte  City  Water  Co.  v.  Baker.  196 
U.  S.  119, 126,  49  L.  ed.  409,  412, 25 
Sup.  Ct,  Rep.  211 ;  Interstate  Com- 
merce Commission  v.  Goodrich 
Transit  Co.  224  U.  S.  194,  214,  56 
L.  ed.  729,  737,  32  Sup.  Ct  Rep. 
436. 

In  Clark  Distilling  Co.  v.  Western 
Maryland  R.  Co.  242  U.  S.  311,  61 
L.  ed.  326,  L.R.A.1917B,  1218.  87 
Sup.  Ct.  Rep.  180,  Ann.  Cas.  1917B. 
845,  notwithstanding  the  contention 
that  it  violated  the  Constitution 
(art.  1,  §  8,  clause  3) ,  tiiis  court  sus- 
tained an  act  of  Congress  which  pro- 
hibited the  shipment  of  intoxicating 
liquors  from  one  state  into  another 
when  intended  for  use  contrary  to 
the  latter^s  laws.  Among  other 
things,  it  was  there  stated  that  '*the 
argument  as  to  delegation  to  the 
states  rests  upon  a^mere  misconcep- 
tion. It  is  true  the  regulation  which 
the  Webb-Kenyon  Act  [March  1, 
1913,  37  Stat,  at  L.  699,  chap.  90. 
Comp.  Stat  §  8739,  4  Fed.  Stat 
Anno.  2d  ed.  p.  593]  contains,  per- 
mits state  prohibitions  to  apply  to 
movements  of  liquor  from  one  state 
into  another,  but  the  will  which 
causes  the  prohibitions  to  be  appli- 
cable is  that  of  Congress i.  e..  Con- 
gress itself  forbade  shipments  of  a 
designated  character.  And  further: 
"The  exceptional  nature  of  the  sub- 
ject here  regulated  is  the  basis  upon 
which  the  exceptional  power  exerted 
must  rest"  i-  different  considera- 
tions would  apply  to  innocuous  ar- 
ticles of  commerce. 

The  reasoning  of  that  opinion  pro- 
ceeded upon  the  postulate  that  be- 
cause of  the  peculiar  nature  of  in- 
toxicants, which  gives  enlarged  pow- 
er concerning  them,  Congress  might 
go  so  far  as  entirely  to  prohibit  their 
transportation  in  interstate  com- 
merce. The  statute  did  less.  "We 
can  see  no  reason  for  saying  that  al- 
though Congress,  in  view  of  the  na- 
ture and  character  of  intoxicants, 
had  a  power  to  forbid  their  move- 
ment in  interstate  commerce,  it  had 
not  the  authority  to  so  deal  with  the 
subject  as  to  establish  a  regulation 
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(which  is  what  was  done  by  the 
Webb-Kenyon  Law)  makinff  it  im- 
possible for  one  state  to  violate  the 
prohibitions  of  th$  laws  of  another 
through  the  channels  of  interstate 
commerce.  Indeed,  we  can  see  no 
escape  from  the  conclusion  that  if 
we  accepted  the  proposition  urged, 
we  would  be  obliged  to  announce  the 
contradiction  in  terms  that  because 
Congress  had  exerted  a  regulation 
lesser  in  power  than  it  was  authoiv 
ized  to  exert,  therefore'  its  action 
was  void  for  excess  of  power."  See 
Delamater  v.  South  Dakota,  206  U. 
S.  93,  97,  51  L.  ed.  724,  728,  27  Sup. 
Ct.  Rep.  447,  10  Ann.  Gas.  733. 

Here,  we  are  concerned  with  a 
wholly  different  constitutional  pro- 
vision,— one  which,  for  the  purpose 
of  securing  harmony  and  uniformi- 
ty, prescribes  a  set  of  rules,  empow- 
ers Congress  to  legislate  to  that  end, 
and  prohibits  material  interference 
by  the  states.  Obviously,  if  every 
state  may  freely  declare  the  rights 
and  liabilities  incident  to  maritime 
employment,  there  will  at  once  arise 
the  confusion  and  uncertain^  iriiich 
f  ramers  of  the  Constitution  both 
foresaw  and  undertook  to  prevent. 

In  The  Hamilton  (Old  Dominion 
S.  S.  Co.  V.  Gilmore)  207  U.  S.  398, 
52  L.  ed.  264,  28  Sup.  Ct.  Rep.  133, 
an  admiralty  proceeding,  effect  was 
given,  as  against  a  ship  registered 
in  Delaware,  to  a  statute  of  that 
state  which  permitted  recovcor  by 
an  ordinary  action  fdr  fatal  injuries, 
and  the  power  of  a  state  to  supirie- 
ment  the  maritime  law  to  that  extent 
was  recognized.  But  here  the  state 
enactment  prescribes  exclusive 
rights  and  liabilities,  undertakes  to 
secure  their  observance  by  heavy 
penalties  and  onerous  conditions, 
and  provides  novel  remedies  incapa- 
ble of  enforcement  by  an  admiralty 
court.  See  New  York  C.  R.  Co.  v. 
White,  24a  U.  S.  188,  61  L.  ed.  667, 
L.R.A.1917D,  1,  37  Sup.  Ct.  Rep. 
247,  Ann.  Cas.  1917D.  629, 13  N.  C. 
C.  A.  948;  New  York  C.  R.  Co.  v. 
Winfield,  244  U.  S.  147,  61  L.  ed. 
1045,  L.R.A.1918C,  489,  37  Sup,  Ct. 
Rep.  646,  Ann.  Cas.  1917D.  1139,  14 
N.  C.  C.  A.  680 ;  Southern  P.  Co.  v. 
11  A.L.R.— 78. 
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Jensen,  supra.  The  doctrine  of  The 
Hamilton  may  not  be  extended  to 
such  a  situation. 

'  The  judgment  of  the  court  below 
must  be  reversed  and  the  cause  re- 
manded with  directions  to  take  fur- 
ther proceedings  not  inconsistent 
with  tills  opinion. 

Reversed  and  remanded. 

Mr.  Justice  Holmes,  dissenting: 
In  Southern  P.  Co.  v.  Jensen,  244 
U.  S.  205.  61  L.  ed.  1086,  L.R.A. 
1918C,  451,  37  Sup.  Ct.  Rep.  524, 
Ann.  Cas,  1917E,  900, 14  N.  C.  C.  A. 
596,  the  question  was  whether  there 
was  anything  in  the  Constitution  or 
laws  of  the  United  States  to  prevent 
a  state  from  imposing  upon  an  em- 
ployer a  limited  but  absolute  liabili- 
ty for  tiie  death  of  an  employee  upon 
a  gangplank  between  a  vessel  and  a 
wharf,  which  the  state  unquestion- 
ably could  have  imposed  had  the 
death  occurred  on  ttie  wharf.  A 
majority  of  the  court  held  the  state's 
attempt  invalid,  and  thereupon,  by 
an  Act  of  October  6,  1917,  chap.  97, 
40  Stat,  at  L.  396,  Comp.  Stat.  § 
991(3),  Fed.  Stat.  Anno.  Supp. 
1918,  p.  401,  Congress  tried  to  meet 
the  effect  of  the  decision  by  amend- 
ing §  24,  cl.  3,  and  §  256,  cl.  3,  of  the 
Judicial  Code;  Act  of  March  3, 1911, 
chap.  231, 36  Stat,  at  L.  1087,  Comp. 
Stat.  I  968,  4  Fed.  Stat  Anno.  2d 
ed.  p.  816.  Those  sections  in  similar 
terms  declared  the  jurisdiction  of 
the  district  court  and  the  exclusive 
jurisdiction  of  the  courts  of  the 
United  States,  '*of  all  civil  causes  of 
admiral^  and  maritime  jurisdiction, 
saving  to  suitors  in  aU  cases  the 
right  of  a  common-law  remedy 
where  the  common  law  is  competent 
to  give  it.  The  amendment  added, 
"and  to  claimants  the  rights  and 
remedies  under  the  Workmen's 
Compensation  Law  of  any  state."  I 
thought  that  claimants  had  those 
rights  before.  I  think  that  they  do 
now,  both  for  the  old  reasons  and 
for  new  ones. 

I  do  not  suppose  that  anyone 
would  say  that  the  words,  "The  ju- 
dicial power  shall  extend  ,  .  . 
to  all  cases  of  admiralty  and  mari- 
time jurisdiction"  (Con^  alrt.  3,  § 
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3),  by  implication  enacted  a  whole 
code  for  master  and  servant  at  sea, 
that  could  be  modified  only  by  a  con- 
stitutional amendment.  But  some- 
how or  other,  the  ordinary  common- 
law  rules  of  liability  as  between 
master  and  servant  have  come  to  be 
applied  to  a  considerable  extent  in 
the  admiralty.  If  my  explanation, 
that  the  source  is  the  common  law 
of  the  several  states,  is  not  accepted, 
I  can  only  say,  I  do  not  know  how, 
unless  by  the  fiat  of  the  judges.  But 
surely  the  power  that  imposed  the 
liability  can  change  it,  and  I  suppose 
that  Consress  can  do  as  much  as  the 
judges  who  introduced  the  rules. 
For  we  know  that  they  were  intro- 
duced, and  cannot  ha^e  been  elicited 
by  logic  alone  from  tiie  medieval  sea 
laws. 

But  if  Congress  can  legislate,  it 
has  done  so.  It  has  adopted  statutes 
that  were  in  force  when  the  Act  of 
October  6,  1917,  was  passed,  and  to 
that  extent  has  acted  as  definitely  as 
if  it  had  repeated  the  words  used  by 
the  several  states, — a  not  unfamiliar 
form  of  law.  Gibbons  v.  Ogden,  9 
Wheat.  1,  207,  6  L.  ed.  23,  72; 
Hobart  v.  Drogan,  10  Pet.  108,  119, 
9  L.  ed.  363,  367;  Cooley  v.  Port 
Wardens,  12  How.  299,  317,  318,  13 
L.  ed.  996,  1004;  Interstate  Consol. 
Street  R.  Co.  v.  Massachusetts,  207 
U.  S.  79,  84,  85,  52  L.  ed.  Ill,  114, 
115,  28  Sup.  Ct.  Rep.  26,  12  Ann. 
Gas.  555;  Franklin  v.  United  States, 
216  U.  S.  559,  54  L.  ed.  615,  30  Sup. 
Ct.  Rep.  434 ;  Louisville  &  N.  R.  Co. 
v.  Western  U.  Teleg.  Co.  237  XT.  S. 
300,  303.  69  L.  ed.  966,  966,  35  Sup. 
Ct.  Rep.  598.  An  act  of  Congress, 
we  always  say,  will  be  construed  so 
as  to  sustain  it,  if  possible,  and 
therefore,  if  it  were  necessary,  the 
words  "rights  and  remedies  under 
the  Workmen's  Compensation  Law 
of  any  state"  should  be  taken  to  re- 
fer solely  to  laws  existing  at  the 
time,  as  it  certainly  does  at  least  in- 
clude them.  See  United  States  v. 
Paul,  6  Pet.  141,  8  L.  ed.  348.  Tak- 
ing the  act  as  so  limited,  it  is  to  be 
read  as  if  it  set  out  at  length  certain 
rules  for  New  York,  certain  others 
more  or  less  different  for  California, 
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and  so  on.  So  construed,  the  single 
objection  that  I  have  hearid  to  the  law 
is  that  it  makes  different  rules  for 
different  places,  and  I  see  nothing  in 
the  Constitution  to  prevent  that 
The  only  matters  with  regard  to 
which  uniformity  is  provided  for  in 
the  instrument,  so  far  as  I  now  re- 
member, are  duties,  imposts,  and  ex- 
cises, naturalization  and  bankrupt- 
cy,  in  article  1,  §  8.  As  to  the  pur- 
pose of  the  clause  concerning  the 
judicial  poWer  in  these  cases  nothing 
is  said  in  the  instrument  itself.  To 
read  into  it  a  requirement  of  uni- 
formity more  mechanical  than  is 
educed  from  the  express  require- 
ment of  equality  in  the  14th  Amend- 
ment seems  to  me  extravagant.  In- 
deed, it  is  contrary  to  the  construc- 
tion of  the  Constitution  in  the  very 
clause  of  the  Judiciary  Act  that  is 
before  us.  The  saving  of  a  common- 
law  remedy  adopted  the  common 
law  of  the  several  states  within  tiieir 
several  jurisdictions,  and,  I  may  add 
by  way  of  anticipation,  included  at 
least  some  subsequent  statutory 
changes.  American  S.  B.  Co.  v. 
Chase,  16  WaU.  522,  580-534,  21  L. 
ed.-369,  371-373;  Knapp,  S.  &  Co. 
v.  McCaffrey,  177  U.  S.  638,  645, 
646,  44  L.  ed.  921,  926,  20  Sup.  Ct 
Rep.  824;  Rounds  v.  Cloverport 
Foundry  &  Mach.  Co.  237  U.  S.  303, 
307,  59  L.  ed.  966,  35  Sup.  Ct  Rep. 
596.  I  cannot  doubt  that  in  matters 
with  which  Congress  is  empowered 
to  deal  it  may  make  different  ar- 
rangements for  widely  different 
localities  with  perhaps  widely  dif- 
ferent needs.  See  United  States  v. 
Press  Pub.  Co.  219  U.  S.  1,  9,  56  L. 
ed.  65,  66,  31  Sup.  Ct  Rep.  212,  21 
Ann.  Cas.  942. 

I  thought  that  Clark  Distilling  Co. 
V.  Western  Maryland  R.  Co.  242  U. 
S.  311,  61  L.  ed.  326,  L.R.A.1917B, 
1218,  37  Sup.  Ct.  Rep.  180,  Ann.  Cas. 
1917B,  845,  went  pretty  far  in  justi- 
fying the  adoption  of  state  legisla- 
tion in  advance,  as  I  cannot  for  a 
moment  believe  that,  apart  from  the 
18th  Amendment,  special  constitu- 
tional principles  exist  against  strong 
drink.  The  fathers  of  the  Constitu- 
tion, so  far  as  I  know,  approved  it 
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But  I  can  see  no  constitutional  objec- 
tion to  such  an  adoption  in  this  case 
if  the  act  of  Congrass  be  given  that 
effect.  I  assiune  tiiat  Congress  could 
not  delegate  to  state  legislatures  the 
simple  power  to  decide  what  the  law 
of  the  United  States  should  be  in 
that  district.  But  when  institutions 
are  established  for  ends  within  the 
power  of  the  states,  and  not  for  any 
purpose  of  affecting  the  law  of  the 
United  States,  I  take  it  to  be  an  ad- 
mitted power  of  Congress  to  provide 
l^t  the  law  of  the  United  States 
shall  conform  as  nearly  as  may  be  to 
what,  for  the  time  being,  exists.  A 
familiar  example  is  the  law  direct- 
ins  the  common-law  practice,  etc., 
in  the  district  courts,  to  "conform, 
as  near  as  may  be,  to  the  practice,*' 
etc.,  "existing  at  the  time"  in  the 
state  courts.  Rev.  Stat.  §  914, 
Comp.  Stat.  §  1537,  6  Fed.  Stat.' 
Anno.  2d  ed.  p.  21.  This  was  held 
by  the  unanimous  court  to  be  bind- 
ing in  Amy  v.  Watertown,  130  U.  S. 
301,  32  L.  ed.  946,  9  Sup.  Ct.  Rep. 
530.  See  Gibbons  v.  Ogden,  9 
Wheat.  1,  207,  208,  6  L.  ed.  23,  72. 
73;  Cooley  v.  Port  Wardens,  12 
How.  299,  317,  318,  13  L.  ed.  996, 
1004.   I  have  mentioned  the  scope 
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given  to  the  saving  of  a  common-law 

remedy,  and  have  referred  to  cases 
on  the  statutes  adopting  state  pilot- 
age  laws.  Other  instances  are  to  be 
found  in  the  acts  of  Congress,  but 
these  are  enough.  I  think  that  ttie 
same  principle  applies  here.  It 
should  be  observed  that  the  objection 
now  dealt  with  is  the  only  one 
peculiar  to  the  adoption  of  local  law 
in  advance.  That  of  want  of  uni- 
formity applies  equally  to  the  adop- 
tion of  the  laws  in  force  in  1917. 
Furthermore,  we  are  not  called  on 
now  to  consider  the  collateral  effects 
of  the  act.  The  only  question  before 
us  is  whether  the  words  in  Uie  Con- 
stitution, "The  judicial  power  shall 
extend  to  ...  all  cases  of  ad- 
miralty and  maritime  jurisdiction," 
prohibit  Congress  from  passing  a 
law  in  the  form  of  the  New  York 
Workmen's  Compensation  Act;  if 
not  in  its  present  form,  at  least  in 
the  form  in  which  it  st6od  on  Octo- 
ber 6,  1917.  I  am  of  opinion  ttiat 
the  New  York  law  at  the  time  of 
the  trial  should  be  aiH>lied,  and  that 
the  judgment  should  be  affirmed. 

.  Mr.  Justice  Pitney^  Mr.  Justice 
Brandeis,  and  Mr.  Justice  Qazke 
concur  in  this  opinion. 


ANNOTATION. 


Power  of  Congreu  to  permit  appUcatum  of  state  workmen's  compauatioii 
laws  to  iqjivies  within  admiralty  jurisdicticm. 


In  Southern  P.  Co.  v.  Jensen  (1917) 
244  U.  S.  206,  61  L.  ed.  1086,  L.R.A. 
1918C,  451,  37  Sup.  Ct.  Hep.  624,  Ann. 
Cas.  1917E,  900, 14  N.  C.  C.  A.  €97,  the 
United  States  Supreme  Court  decided 
that  the  New  York  Workmen's  Com- 
pensation Law,  which  substituted  a 
new  remedy  in  lieu  of  that  at  common 
law,  was,  as  applied  to  an  injury  to  a 
longshoreman  while  unloading:  in  a 
New  York  port  an  ocean-going  steam- 
ship plying  between  ports  of  different 
states,  invalid  as  conflicting  with  art. 
8.  §  2,  of  the  United  States  Constitu- 
tion, providing  that  the  judicial  power 
of  the  United  States  should  extend  to 
all  cases  of  admiralty  and  maritime 
jarisdietion,  and  art  1,  §  8,  giving 


Congress  power  to  make  all  laws  nec- 
essary to  carry  into  execution  the 
powers  vested  in  the  Federal  govern- 
ment, and  Judicial  Code,  §§  24,  266, 
giving  Federal  district  courts  exclu- 
sive judicial  cognizance  of  all  civil 
causes  of  admiralty,  saving  to  suitors 
in  all  cases  the  right  of  a  common* 
law  remedy  where  the  common  law  is 
competent  to  give  it.  The  court  in 
that  case  took  the  position  that  Con- 
.  gress  had  the  paramount  power  to  fix 
and  determine  the  maritime  law  which 
should  prevail  throughout  the  coun- 
try. And  this  case  was  held  conclu- 
sive on  the  question  in  Clyde  S.  S.  Co, 
v.  .  Walker  (1917)  244  U.  S.  255,  61  L. 
ed.  1116,  37  Sup.  Ct.  Rep.  645. 
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Sabsequently^  and  undoubtedly  be- 
cause of  the  decision  in  the  Jensen 
Case  (U.  S.)  supra,  the  Judiciary  Act, 
giving:  district  courts  "exclusive  origi- 
nal cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction 
.  .  .  saving  to  suitors,  in  all  cases, 
the  right  of  a  common-law  remedy, 
where  the  common  law  is  competent 
to  give  it,"  was  amended  by  adding  the 
clause  here  considered,  reading,  "and 
to  claimants  the  rights  and  remedies 
under  the  workmen's  compensation 
law  of  any  state." 

Prior  to  the  decision  of  the  United 
States  Supreme  Court  in  the  reported 
case  (KNiCKERBOCKQt  Ice  Co.  v.  Stew- 
art, ante,  1145),  the  view  had  been 
taken  in  a  number  of  cases,  however, 
that  the  amendment  of  the  Judicial 
Code  under  consideration  was  valid 
and  constitutional.  The  Howell  (1919) 
257  Fed.  678;  Cimmino  v,  John  T. 
Clark  &  Sou  (1918)  184  App.  Div.  745, 
172  N.  Y.  Supp.  478;  Ruddy  v.  Morse 
Dry  Dock  &  Repair  Co.  (1919)  107 
Misc.  199, 176  N.  Y.  Supp.  731. 

But  it  will  be  observed  that  in  the 
reported  case  (Enickerbockeb  Ice  Co. 
V.  Stewart)  the  United  States  Su- 
preme Court,  by  a  divided  court,  held 
that  Congress,,  in  passing  the  clause 
permitting  the  application  of  the  work- 
men's compensation  acts  of  the  several 
states  within  the  admiralty  jurisdic- 
tion, had  exceeded  its  constitutional 
power  to  legislate  concerning  rights 
and  liabilities  within  the  maritime  ju- 
risdiction, the  majority  of  the  court 
holding  that  the  act  virtually  de- 
stroyed  the  harmony  and  uniformity 
which  the  Constitution  contemplated 
and  established,  concerning  admiralty 
jurisdiction.  The  soundness  of  the 
reasoning  of  the  majority  that  this 
clause  violated  the  provision  of  the 
Constitution  that  the  judicial  power 
of  United  States  courts  should  extend 
to  all  cases  of  admiralty  and  maritime 
jurisdiction,  because  the  act  in  ques- 
tion liad  the  effect  of  making  operative  ' 
diflferent  rules  of  law  in  different 
places,  seems  at  least  questionable. 
It  will  be  noted  that  the  constitutional 
ptovtsion  in  question  merely  defines 
the  scope  of  tiie  judicial  powers  of 
United  States  courts,  and,  aside  from 


the  matter  of  jurisdiction,  appears  to 
have  no  reference  to  the  powers  of 
Congress.  The  dissenting  opinion  of 
Mr.  Justice  Holmes,  which  was  con- 
curred in  by  Mr.  Justice  Pitney,  Mr. 
Justice  Brandeis,  and  Mr.  Justice 
Clarke,  would  give  effect  to  the  inten- 
tion of  Congress  by  upholding  the  act, 
and  at  the  same  time  appears  to  show 
that  it  was  witiiin  the  constitutional 
power  of  Congress. 

The  conclusion  of  the  majori^  in 
the  reported  case  (ENlCKStBOCKEK  ICB 
Co.  v.  Stewart)  is  supported  by  the 
holding  in  Sudden  &  Christenson  v. 
Industrial  Acci.  Commission  (1920)  — 
CaL  — -,  188  Pac.  803,  that  the  amend- 
ment in  question  was  invalid,  on  the 
ground  that  it  was  in  conflict  witti 
art.  3,  3  2,  of  the  United  States  Con- 
stitution, and  undertook  to  authorise, 
under  Federal  sanction,  the  exercise 
of  a  power  of  disposal  and  regenera- 
tion over  the  rules  and  limits  of  mari- 
time law,  which  was  fatal  to  the  uni- 
formity and  consistency  which  was 
one  of  the  primary  objects  of  the  Con- 
stitution. ' 

The  decision  in  the  reported  case 

(ENICKStBOCKBt  ICE  CO.  v.  STEWAST), 

that  it  was  beyond  the  power  of  Con- 
gress to  enact  legislation  permitting 
the  application  of  workmen's  com- 
pensation acts  to  injuries  within  the 
admiralty  jurisdiction,  was  recognized 
as  conclusive  on  the  question  in  Cam- 
poccia  V.  Panama  R.  Co.  (1920)  182 
N.  Y.  Supp.  807,  and  a  stote  work- 
men's compensation  act  was  accord- 
ingly held  unconstitutional  in  so  far 
as  it  provided  for  compensation  for 
injuries  suffered  by  one  engaged  in 
maritime  work. 

And  in  Dworkowitz  v.  Harlem  River 
Towboat  Line  (1920)  192  App.  Div. 
856,  183  N.  Y.  Supp.  468,  where  an 
injury  was  sustained  by  an  employee 
on  a  boat  while  navigating  public  wa- 
ters, the  case  was  held  within  the  ex- 
clusive jurisdiction  of  admiralty,  not- 
withstanding the  amendment  by  Con- 
gress attempting  to  place  cases  of  this 
character  within  the  operation  of  the 
state  workmen's  compensation  acts, 
since  that  act  was  held  squarely  un- 
constitutional in  ^e  reported  case 

<KNlCKB»BOCItER  ic^  (^,.  V,  fiWWAW). 
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W.  P.  WHITAKER  et  al.,  Appts., 

V. 

L.  W.  LANE,  Je.,  et  al. 

T^ginia  Supreme  Court  of  Appeals  —  Septeniber  10,  1020. 

(—  Va.  — .  104  S.  E.  252.) 

Vendor  and  purchaser  —  parol  condition  to  delivery  of  sealed  contract 
to  purchase. 

1.  A  parol  condition  may  be  attached  to  a  delivery  to  the  vendor  of  a 
sealed  contract  to  purchase  real  estate,  that  it  shall  not  be  effective  except 
upon  fulfilment  of  a  larger  transaction  of  which  it  is  a  part 

[See  note  on  this  question  beginning  on  page  1174.] 


Coarts  —  stare  decisis  —  when  prec- 
edents not  followed. 
2.  The  courts  should  cease  to  fol- 
low a  rule  established  by  precedent 
which  is  highly  technical,  and  iinds 
its  origin  in  reasons  which  no  longer 
exist,  exceptions  to  it  having  been 
found  necessary  from  time  to  time,  to 
meet  the  needs  and  methods  of  doing 
business  in  modem  times. 

[See  7  R.  C.  L.  1008.] 
Deed  —  necessity  of  delivery. 

S.  A  sealed  instrument  is  not  oblig- 
atory unless  delivered. 
[See  8  R.  C.  L.  978,  974.1 

Evidence  —  parol  to  vary  writing  — 
scope. 

4.  The  parol-evidence  rule  does  not, 
in  a  controversy  between  the  parties, 
forbid  the  use  of  parol  evidence  to  es- 
tablish any  fact  that  does  not  vary, 
alter,  or  contradict  the  terms  of  the 
instrument,  or  the  legal  effect  of  the 
terms  used. 

[See  10  R.  C;  L.  1019.] 
—  purpose  of  delivery  of  instrument. 

5.  The  parol-evidence  rule  does  not 


forbid  the  use  of  such  evidence  to 
show  the  circumstances  under  which 
and  the  purpose  for  which  an  instru- 
ment was  delivered. 

[See  10  R.  C.  L.  1039.] 
: —  to  show  that  written  contract  was 

part  of  larger  transaction. 

6.  Parol  evidence  is  admissible  to 
show  that  a  written  contract  for  the 
purchase  of  a  farm  was  part  of  an 
agreement  for  the  enlargement  of  the 
capital  of  a  bank  and  its  removal  to 
another  locality,  and  that  the  remain- 
der of  the  transaction  was  not  incor- 
porated in  the  writing  at  the  instance 
of  the  vendor. 

[See  10  R.  C.  L.  1036,  1088.] 
Jury  —  cfHifliding  evidence  —  equity 
cases. 

7.  Where  tiie  evidence  is  conflict- 
ing as  to  whether  or  not  a  contract  to 
purchase  real  estate  was  delivered  on 
condition  that  it  should  not  be  binding 
unless  the  bank,  of  which  the  vendor 
was  president,  was  moved  and  its  capi- 
tal enlarged,  the  issues  should  be  sub- 
mitted to  a  jury. 

[See  10  R.  C.  L.  530,  581.] 


Appeal  by  complainants  from  a  decree  of  the  Circuit  Court  of  the  City 
of  Williamsburs:  and  County  of  James  City,  sustaining:  a  demurrer  to 
and  dismissing  a  bill  filed  to  enjoin  the  prosecution  of  certain  actions  at 
law.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  T.  J.  Wo«ri  and  W.  L.  Wil-    Anson,  Contract,  3d  Am.  ed.  1919,  § 


liams,  for  appellants: 

Parol  evidence  was  admissible. 

4  Wigmore,  Ev.  §§  2430  et  seq.;  Dur- 
kin  v.  Cobleigh,  17  L.R.A.  270,  and 
note,  156  Mass.  108,  32  Am.  St.  Rep. 
436,  SO  N.  E.  474;  Hawse  v.  First  Nat. 
Bank,  118  Va.  688,  76  S.  E.  127;  Catt 
V.  Olivier,  98  Va.  680,  36  S.  E.  980; 


349,  p.  309. 

Messrs.  Ashton  Dovell  and  Meredith 
&  Meredith,  for  appellees : 

Evidence  to  var^  or  contradict  by 
oral  testimony  a  written  contract,  com- 
plete in  itself  and  absolute,  is  illegal, 
and  must  be  rejected. 
Towner  v.  Lucas,  IS  Gratt  705; 
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Woodward  v.  Foster,  18  Gratt.  200; 
Martin  v.  Lewis,  30  Gratt  672,  32  Am. 
Rep.  682;  Citizens  Nat  Bank  v.  Wal- 
ton, 96  Va.  436,  31  S.  E.  890;  Carlin 
V.  Fraser,  106  Va.  216,  53  S.  E.  145; 
Slaughter  v.  Smither,  97  Va.  202,  33 
S.  E.  644;  Cranes  Neat  Coal  &  Coke 
Go.  V.  Virginia  Iron,  Coal  &  Coke  Co. 
106  Va.  786,  64  S.  E.  884;  Trout  t. 
Norfolk  &  W.  B.  Co.  107  Va.  676,  17 
LJIJV.(N.S.)  702,  69  S.  E.  394;  Lynch 
V.  O'Brien,  115  Va.  350,  79  S.  E.  389; 
White  V.  Hall,  113  Va.  427,  74  S.  E. 
212;  Perey  t.  First  Nat.  Bank,  110 
Va.  129,  65  S.  E.  476;  Broughton  t. 
Goffer,  18  Gratt  184;  Woodward  v. 
Foster,  18  Gratt.  200;  Sangston  v.  Gor- 
don, 22  Gratt  765;  Calhoun  v.  Wilson, 
27  Gratt  647;  McLean  t.  Piedmont  & 
A.  L.  Ins.  Co.  29  Gratt.  871;  Barnett 
V.  Barnett,  88  Va.  608,  2  S.  E.  788; 
Tait  V.  Central  Lunatic  Asylum,  84  Va. 
280,  4  S.  E.  697;  Shenandoah  Valley  R. 
Co.  V.  Danlop,  86  Va.  362, 10  S.  E.  239; 
Peyton  v.  Stuart,  88  Va.  76,  13  S.  E. 
408,  16  S.  E.  160;  Bonsack  Mach.  Co. 

Woodrum,  88  Va.  516,  IS  S.  E. 
994;  Persinger  v.  Chapman,  93  Va. 
362,  25  S.  E.  6;  Richardson  v.  Plan- 
ters Bank,  94  Va.  186,  26  S.  E. 
413;  Beach  v.  Bellwood,  104  Va.  184, 
51  S.  E.  184;  Metropolitan  L.  Ins. 
Co.  T.  Hall,  104  Va.  676,  62  S.  E.  846; 
Carlin  v.  Fraser,  106  Va.  221,  .63  S.  E. 
145;  Farmers*  Mfg.  Co.  v.  Woodworth, 
109  Va.  600.  64  §.  E.  986;  White  v. 
Hall,  113  Va.  427,  74  S.  E.  212;  Miller 
T.  Fletcher,  27  Gratt.  403,  21  Am.  Rep. 
356;  Blair  v.  Security  Bank,  103  Va. 
762,  60  S.  E.  262. 

Burks,  J.,  delivered  the  opinion  of 
the  court: 

On  October  15,  1917,  the  appel- 
lants entered  into  a  written  contract 
with  L.  W.  Lane,  Jr.,  to  purchase  of 
him  his  tract  of  land  near  the  city 
of  Williamsburg  at  the  price  of  $42,- 
500,  of  which  $12,500  was  to  be  paid 
five  days  after  the  date  of  the  con- 
tract, and  the  residue  in  instalments 
specified  in  the  contract.  This  con- 
tract was  complete  on  its  face,  and 
set  forth  in  detail  all  the  essentials 
of  a  written  contract  for  the  sale  of 
real  estate.  Notes  were  executed  by 
the  appellants  in  accordance  with 
the  terms  of  the  written  contract, 
and  an  action  was  instituted  on  the 
note  for  $12,500  in  January.  1918. 
Another  action  was  also  instituted 
against  the  appellants  by  the  iirm  of 
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Land  &  Christian  to  recover  for 
money  furnished  by  them  for  sup- 
plies and  labor  used  on  the  said  tract 
of  land.  In  February,  1918,  the  bill 
in  the  present  suit  was  filed  to  en- 
join the  prosecution  of  the  two  ac- 
tions at  law  aforesaid.  The  injuno 
tion  was  granted  as  prayed  for,  and 
at  &  subsequent  date  the  defendants' 
demurrer  to  the  bill  was  sustained 
and  the  bill  dismissed.  The  correct- 
ness of  that  ruling  is  dependent 
upon  the  allegations  of  the  bill. 

The  case  made  by  the  bill  is  as 
follows:  The  appellee,  L.  W.  Lane, 
Jr.,  was  president  of  the  Peninsula 
Bank  &  Trust  Company,  hereinafter 
called  the  bank.  Sometime  in  the 
year  1917  the  bank  desired  to  in- 
crease its  capital  stock  from  $100,- 
000  to  $600,000,  and  to  change  the 
location  of  its  principal  office  from 
the  city  of  Williamsburg  to  the  city 
of  Newport  News,  and  retain  a 
branch  office  at  Williamsburg.  The 
bank  entered  into  an  agreement 
with  the  appellants,  under  the  style 
of  the  Peninsula  Finance  Corpora- 
tion, of  which  they  owned  all  the 
stock,  to  sell  and  dispose  of  the  addi- 
tional $400,000  of  capital  stock  as 
soon  as  its  charter  had  been 
amended;  Lane  undertaking  to  pro- 
cure the  necessary  amendment. 
Acting  upon  the  assumption  that 
the  amendment  to  the  charter  to  the 
bank  would  be  granted,  tentative  ar- 
rangements were  considered  with 
reference  to  the  sale  of  the  addi- 
tional stock,  and  the  removal  of  the 
principal  office  to  Newport  News,  in 
accordance  with  the  tentative  agree- 
ment which  had  been  entered  into 
between  the  bank  and  the  appel- 
lants. During  these  negotiations  it 
developed  that,  in  order  for  Lane  to 
continue  as  president  of  the  bank,  it 
would  be  necessary  for  him  to  re- 
move his  residence  to  Newport 
News,  where  the  principal  office  was 
to  be  located  when  the  proposed 
amendment  became  effective,  and  he 
then  stated  to  the  appellants  that 
his  interest  was  so  great  in  and  near 
Williamsburg  that  he  did  not  see 
how  he  could  change  his  residence 
from   Williamsburg   to  Newport 
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News  unless,  he  could  dispose  of  hifi 
farm  near  Williamsburg,  and  so  im- 
portant did  the  appellants  consider 
it  that  Lane  should  continue  as 
president  of  the  bank  that  a  condi- 
tional agreement  was  entered  into 
between  the  appellants  and  Lane, 
whereby  the  ajqiellants  were  to  pur- 
chase his  farm  at  a  fair  and  reason- 
able price  and  upon  terms  agreed 
upon,  and  Lane  was  to  obtain  the 
necessary  amendment  of  the  char- 
ter and  subscribe  to  $25,000  of  the 
additional  stock  of  the  corporation, 
And  make  payments  therefor  as 
Agreed  on.  Lane  was  to  continue  as 
president  of  the  new  bank,  and  also 
to  assist  in  the  sale  of  the  addition- 
al stock  without  further  compensa- 
tion. This  agreement  was  only  to 
have  force  and  effect  when  proper 
authority  had  been  granted  by  the 
jstate  corporation  commission  to  in- 
crease the  capital  stock  of  the  bank, 
and  wlien  the  stock  had  been  actual- 
ly subscribed.  Accordingly  the 
Agreement  for  the  purchase  of  the 
farm  of  Lane  by  the  appellants  was 
reduced  to  writing,  and  promissory 
notes  were  executed  in  accordance 
with  the  terms  thereof,  and  Lane 
subscribed,  through  the  appellants, 
to  800  shares  of  the  increased  cap- 
ital stock  of  the  said  buik,  and  gave 
his  promissory  note  for  the  sum  of 
$4,000,  to  represent  the  first  pay- 
ment thereon.  It  was  understood 
And  agreed  at  the  time  the  contract 
for  the  farm  was  executed  and  deliv- 
ered, and  when  Lane  subscribed  for 
the  stock,  that  they  were  parts  and 
parcels  of  one  single  contract,  and 
that  the  contract  should  only  be 
effective  and  binding  when  the 
Amendment  of  the  charter  was 
granted  and  the  stock  subscribed 
for;  and,  should  the  said  corpora- 
tion commission  refuse  to  grant  the 
amendment,  that  the  contract  for 
the  purchase  of  the  farm  and  the 
snbscription  to  the  stock  should  be 
null  and  void,  and  that  the  same,  to- 
gether with  the  promissory  notes 
^iven  by  the  parties,  were  to  be  can- 
celed and  returned,  with  no  obliga- 
tion upon  either  party.  It  is  also 
Avarred  that  the  contract  for  the 
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purchase  of  the  farm  was  executed 
and  delivered  so  as  to  set  forth  the 
terms  upon  which  the  farm  was  to 
be  purchased  in  the  event  that  the 
amendment  to  the  charter  was  ob- 
tained, the  plan  for  removal  carried 
out,  and  Lane  made  his  subscrip- 
tion, as  aforesaid. 

It  was  further  averred  in  the  bill 
that  all  of  the  details  of  the  mutual 
undertakings  of  the  parties,  as  here- 
inbefore set  forth,  were  fully  agreed 
upon  between  the  appellants  and 
Lane,  but  that  only  that  part  which 
referred  to  the  purchase  of  the  farm 
had  been  reduced  to  writing,  and 
that  the  residue  had  not  been  put  in 
the  contract  for  the  sale  of  the  farm, 
or  in  any  other  writing,  upon  the  ex- 
press request  of  Lane,  because  he 
thought  it  might  in  some  way  affect 
deleteriously  the  sale  of  the  stock; 
that  the  appellants  had  suggested 
and  requested  that  the  whole  should 
be  set  up  in  one  writing,  but  that  the 
omission  was  made  at  ttie'special  in- 
stance and  request  of  Lane,  for  the 
reasons  aforesaid. 

The  bill  then  avers  that  the  cor- 
poration commission  refused  to 
grant  the  desired  amendment  to  the 
charter,  and  that  the  appellants  had 
returned  to  Lane  his  subscription  to 
the  increased  stock  and  his  note  for 
$4,000,  and  had  requested  him  to 
return  the  contract  and  notes  given 
for  the  farm,  which  he  had  refused 
to  do,  and  that  he  is  now  seeking  to 
enforce  the  contract  for  the  sale  of 
the  farm  and  the  note  given  for  the 
cash  payment  thereon,  in  contraven- 
tion of  the  express  agreement  of  the 
parties,  and  the  bill  asked  that  the 
contract  for  the  sale  of  the  farm 
should  be  rescinded,  and  declared 
void,  or  else  that  the  contract  should 
be  so  reformed  as  to  set  forth  the 
true  agreement  entered  into  be- 
tween the  parties,  and  that,  in  the 
meantime.  Lane  be  enjoined  and  re- 
strained from  further  prosecuting 
his  action  on  the  note  for  $12,500. 
Lane  demurred  to  and  answered  the 
bill  at  length,  denying  in  detail 
every  material  allegation  of  the  bill, 
and  the  parties  took  full  proof  on 
the  subject.    The  grounds  of  the 
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demurrer  were:  (1)  That  the  bill 
was  multifarious,  because  it  at- 
tempts in  one  suit  to  enjoin  two  ac- 
tions at  law  in  which  there  were 
diJQferent  plaintiffs;  (2)  because  it 
attempts  to  vary  and  contradict  by 
extraneous  testimony  the  terms  of 
the  note  and  of  the  contract  under 
which  the  note  sued  on  was  given. 

In  the  written  opinion,  made  a 
part  of  the  record,  the  trial  court 
sustained  the  demurrer,  and  di- 
rected that  the  bill  be  dismissed  and 
the  parties  left  to  their  remedy  at 
law.  The  decree  appealed  from, 
based  on  said  written  opinion, 
states :  "Upon  consideration  where- 
of, the  court  being  of  opinion,  for 
reasons  stated  in  writing  and  filed 
in  the  record  as  a  part  thereof,  that 
the  injunction  heretofore  awarded 
in  this  cause  should  not  have  been 
granted,  and  that  the  complaint  set 
forth  in  the  bill  of  complaint  is  with- 
out merit,  and  that  the  demurrer  be 
sustained,  and  the  biil  dismissed 
upon  its  merits,  and  the  parties  left 
to  their  remedy  at  law,  doth  so  ad- 
judge, order,  and  decree,  and  doth 
further  adjudge  and  decree  that 
said  injunction  be,  and  the  same  is 
hereby,  dissolved." 

It  appears  from  the  written  opin- 
ion aforesaid  that  the  trial  court  ex- 
cluded all  of  the  parol  testimony  of 
the  appellants,  and  for  that  reason 
not  only  sustained  the  demurrer, 
but  dismissed  the  bill  on  its  merits. 

The  contract  for  the  sale  of  the 
real  estate  was  under  seal ;  the  notes 
given  for  the  deferred  payments 
were  not.  The  complainants,  Whit- 
aker  &  Fowle,  do  not  deny  the  execu- 
tion and  delivery  of  the  contract  and 
notes  aforesaid,  but  charge  that  it 
was  agreed  that  the  contract  "should 
only  be  effective  and  binding"  when 
the  bank  was  authorized  to  increase 
its  capital  stock  to  $500,000;  and 
that,  ^'should  the  proper  state  au- 
thorities refuse  to  grant  the  amend- 
ment .  .  .  the  said  contract  should 
be  null  and  void,  and  the  same,  with 
the  promissory  notes  given  respec- 
tively, were  to  be  canceled  and  re- 
turned without  any  obligation  upon 
either  party."  If  the  complainants 
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are  permitted  to  show  a  delivecy  of 

the  contract  on  such  condititm,  and 
that  the  condition  has  not  been  ful- 
filled, they  will  be  relieved  from  lia- 
bility under  the  contract  without 
violating  the  parol-evidence  rule. 
The  evidence  of  the  alleged  condi- 
tional delivery  was  excluded  by  the 
trial  court  The  question,  therefore, 
with  which  we  are  confronted,  is 
whether  or  not  a  contract  for  the 
sale  of  real  estate  c^n  be  delivered 
by  the  purchaser  to  his  vendor  on 
condition,  and  whether  or  not  parol 
evidence  may  be  received  to  thow 
that  the  condition  on  which  it  was 
delivered  has  not .  been  comidied 
with. 

The  courts  have  held,  with  sin- 
gular unanimity,  that  a  sealed  in- 
strument, and  especially  a  convey- 
ance of  land,  cannot  be  delivered  to 
the  obligee  or  grantee  upon  condi- 
tion ;  that  words  of  condition  at  the 
time  of  delivery  are  inconsistent 
with  the  act  of  delivery,  and  are  aa 
ineffective  as  if  they  had  oever  been 
uttered.  The  cases  considering  the 
question  ar^  so  numerous  that  it 
would  be  inexpedient,  in  a  single 
opinion,  to  make  any  effort  to  re- 
view them.  Many  of  the  cases  will 
be  found  cited  in  the  notes  in  16 
Cyc.  644,  and  130  Am.  St.  Rep.  929. 
Some  of  them  are  also  reviewed  by 
Staples,  J.,  in  Miller  v.  Fletcher.  27 
Gratt.  403,  21  Am.  Rep.  356,  and» 
after  referring  to  the  cases,  he 
says:  "A  doctrine  sustained  by 
such  an  array  of  authorities — a 
doctrine  which  has  survived  all  the 
changes  and  innovations  of  modem 
reform — ^must  have  something  to 
commend  it  to  the  approbation  of  the 
courts  beyond  its  mere  antiquity.  It 
is  not  to  be  overturned  by  denuncia- 
tion. The  chief  argument  against  it 
is  that  it  r^gnizes  distinctions 
technical  and  unsatiafactozy  in  the 
extreme." 

This  is  undoubtedly  true;  and 
while  great  consideration  should  be 
given  to  precedent,  especially  to  one 
of  long  duration  and  general  accept- 
ance, it  cannot  be  that  a  rule  merely 
established  by  precedent  is  infalli- 
ble. This  would  stay  all  progress. 
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and  forbid  all  development.  If  the  effect  to  the  instrument, 
rule 
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established  by  precedent  is 
highly  technical^  and  finds  its  ori- 
gin in  reasons  which  no  longer  exist, 
and  the  courts  have,  from  time  to 
time,  found  it  necessary  to  make  ex- 
■ceptions  thereto  to  meet  the  needs 
and  methods  of  doing  business  in 
modem  times,  it  would  seem  that 
the  courts  should  adapt  their  pro- 
cedure to  the  age  in  which  we  live, 
and  cease  to  fol- 
low  a  precedent  for 

«Julw«£**  ■**  which,  they  have  al- 
ways to  apologize, 
and  declare  that  it  is  highly  tech- 
nical, and  not  justified  either  by  rea- 
son or  policy. 

'  A  common-law  seal  was  an  actual 
seal,  and  needed  no  recognition  in 
the  body  of  the  instrument.  The 
seal  was  proved  by  simple  inspec- 
tion, and  whether  it  were  the  seal  of 
a  particular  party  was  a  matter  of 
proof,  as  any  other  fact  would  be. 
When  the  instrument  was  duly  exe- 
cuted and  the  seal  attached,  it  was 
not  simply  evidence  of  the  obliga- 
tion, but  the  obligation  itself;  and 
^^even  though  the  instrument  had 
been  paid  or  pezf  ormed  according  to 
its  terms,  it  formerly  still  remained 
a  binding  obligation  unless  canceled 
or  destroyed,  and  could  be  again  en- 
forced against  the  maker.  And  for 
.the  same  reason,  the  destruction  of 
the  instrument  necessarily  involved 
the  destruction  of  the  obligation." 
1  Williston,  Contracts,  §  205.  It 
was  this  knowledge  of  the  effect  of  a 
seal,  as  pointed  out  by  Professor 
Williston,  that  caused  Shakespeare 
to  put  in  the  mouth  of  Shylock  the 
words: 

■**Till  thou  can*st  rail  the  seal  from 

off  this  bond 
Hiou  but  offend'st  thy  lungs  to 

speak  so  loud." 

And  it  was  this  knowledge  that 
was  the  foundation  of  the  oft- 
<luoted  language  of  the  Touchstone, 
that  if  I  seal  my  deed  and  deliver  it 
to  the  party  himself  upon  condi- 
tion, the  deed  is  absolute  and  the 
condition  is  void,  as  the  declaration 
of  the  condition  is  inconsistent  with 
the  act  of  delivery  which  gives 


Such  un- 
doubtedly was  the  effect  of  the  sea! 
at  common  law;  but,  as  p(xbited  out 
by  Wigmore,  such  is  no  longer  its 
effect  in  England,  the  home  oi  its 
origin.  Speaking  of  the  effect  of 
the  delivery  of  a  sealed  instrument 
to  the  grantee,  he  says:  "A  condi- 
tional delivery  in  escrow  to  tbe 
grantee,  however,  has  come  down  to 
us  traditionally,  as  a  complete  act, 
the  condition  being  deemed  vaita. 
But  this  is  an  arbitrary  distinction; 
no  reason  and  no  policy  justifies  it. 
In  E!ngland  the  old  rule,  as  handed 
down  in  Coke's  treatises,  has,  for 
more  than  two  generations,  been  re- 
pudiated." 4  Wigmore,  Ev.  §  2408. 

This  statement  of  the  text  is  sup- 
ported by  Johnson  v.  Baker,  4  Bam. 
&  Aid.  440,  106  Eng.  Reprint,  998 
(1821) ,  where  the  delivery  of  a  deed 
of  covenant  by  a  debtor  to  a  creditor 
was  made  on  condition  of  obtaining 
every  creditor's  signature,  and  it 
was  held  that  the  surety,  who 
signed  and  delivered  the  deed  on 
condition  that  all  the  other  creditors 
should  sign,  was  released  because 
their  signatures  were  not  obtained; 
and  by  Hudson  v.  Revett,  6  Bing. 
368,  130  Eng.  Reprint,  1103  (1829), 
where  deeds  were  delivered  by  a 
debtor  to  the  creditor's  agent,  with 
a  blank  for  the  amount  of  a  certain 
claim,  which  was  afterwards  filled 
in  according  to  the  understanding 
by  the  creditor's  agent.  Best,  Chief 
Justice,  said :  "This  position  about 
delivery  as  an  escrow  is  merely  a 
technical  subtlety.  ...  I  decide 
it  [the  case]  on  this:  That  it 
either  was  no  deed  at  all  until  the 
sums  were  written,  in,  and  that  then 
the  jury  were  warranted  in  pre- 
suming a  delivery  to  make  it  a  deed ; 
or,  if  it  were  a  deed,  it  was  delivered 
only  to  have  operation  from  the  time 
that  those  sums  were  written  in 
which  were  to  give  it  all  its  effect." 

Bowker  v.  Burdekin,  11  Mees.  & 
W.  128,  146,  152  Eng.  Reprint,  744 
(1843),  was  a  case  where  a  convey- 
ance in  fraud  of  creditors  by  one 
partner  was  delivered  to  the  grantee, 
to  take  effect  upon  execution  by  the 
other  two  partners.  Parke,  Baron, 
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said:  1.  take  it  now  to  be  settled, 
though  the  law  was  otherwise  in  an- 
cient times,  as  appears  by  Shep- 
pard's  Touchstone,  that,  in  order  to 
constitute  the  delivery  of  a  writing 
as  an  escrow,  it  is  not  necessary  it 
should  be  done  by  express  words, 
but  you  are  to  look  at  all  the  facts 
attending  the  execution." 

In  Gudgen  v.  Besset,  6  El.  &  Bl. 
986, 119  Eng.  Reprint,  1131, 26  L.  J. 
Q.  B.  N.  S.  36,  3  Jur.  N.  S.  212,  5 
Week.  Rep.  47,  8  Eng.  Rul.  Cas.  612 
(1856),  a  lease  was  signed,  sealed, 
and  delivered  to  the  lessee,  although 
after  said  delivery  the  grantor  re- 
tained said  lease  in  his  possession. 
The  agreement  was  that  it  was  not 
to  take  effect  until  the  lessee  paid 
£100,  £50  only  having  been  paid.  It 
was  held  that  the  clear  inference 
was  that  the  instrument  should  not 
operate  as  a  lease  until  full  pay- 
ment, and  if  there  was  such  an 
agreement,  though  no  express 
words  of  delivery  as  an  escrow  were 
used,  it  would  not  operate  as  a 
deed  until  payment  was  made; 
Campbell,  Chief  Justice,  holding 
that  the  formaUty  of  delivering  the 
instrument  to  the  third  person  as 
an  escrow  was  not  essential  when  it 
was  intended  to  operate  as  such. 
Mr.  Wigmore  also  cites  Xenos  v. 
Wickham,  L.  R.  2  H.  L.  296,  36  L. 
J.  C.  P.  N.  S.  313, 16  L.  T.  N.  S.  800. 
16  Week.  Rep.  38, 13  Eng.  Rul.  Cas. 
422  (1866),  and  Watkins  v.  Nash, 
L.  R.  20  Eq.  262,  44  L.  J.  Ch.  N.  S. 
505,  23  Week.  Rep.  647  (1875). 

In  Miller  v.  Fletcher,  27  Gratt.  at 
page  408,  21  Am.  Rep.  356,  Judge 
Staples  makes  the  following  com- 
ment on  Hudson,  v.  Revett,  supra: 
"The  case  of  Hudson  t.  Revett  was 
decided  upon  the  ground  that  the 
deed  was  incomplete  when  it  passed 
into  the  hands  of  the  grantee;  and 
the  observations  of  the  chief  jus- 
tice were  wholly  unnecessary  to  the 
decision." 

It  will  be  observed,  however,  from 
the  quotation  hereinbefore  made, 
that  the  chief  justice  did  not  rest 
his  conclusion  upon  the  incomplete- 
ness of  the  instrument.  Judge 
Staples  also  makes  the  following 
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comments  on  Johnson  v.  Baker, 
supra :  "There  is  one  other  case  de- 
cided by  an  English  court,  some- 
times relied  on  as  opposing  the  doc- 
trine of  the  text  in  Sheppard  wd 
the  other  oommon-Iaw  writers.  I 
mean  the  case  of  Johnson  v.  Baker, 
supra,  in  which  it  was  held  it  might 
be  shown  by  parol  that  a  oomposi* 
tion  deed  was  delivered  as  an  es- 
crow, upon  condition  it  should  be 
void  unless  executed  by  certain 
other  creditors,  which  was  not  done. 
It  will  be  seen^  however,  that  the  in- 
strument was  a  deed  of  composi- 
tion, whereby  payments  were  to  be 
made  to  all  the  creditors,  each  of 
whom  was  to  release  his  claim,  and, 
if  any  should  refuse,  the  entire  pur- 
pose of  the  deed  was  defeated.  Nor 
does  it  ai^ear  that  the  creditor  to 
whom  the  delivery  was  made  was 
then  a  party  to  the  deed,  and  he  was 
therefore  in  no  condition  to  insist 
upon  the  estoppel." 

In  Bowker  v.  Burdekin,  supra,  the 
deed  was  delivered  to  the  party  who 
was  to  take  a  benefit  under  it,  and 
while  the  court  held  that  it  was  an 
absolute  delivery,  the  judges  ad- 
mitted obiter  that  it  might  have 
been  delivered  conditionally  by  the 
party,  and,  if  so,  it  would  not  take 
effect  until  the  condition  was  per- 
formed. 

In  addition  to  the  authorities 
cited  by  Wigmore,  there  is  a  dictum ' 
in  London  Freehold  &  Leasehold 
Property  Co.  v.  Suffield  [1897]  2  Ch. 
at  iMige  621,  to  the  effect  that  a  deed 
may  be  delivered  to  the  grantee  on 
condition.  Based  upon  this  case, 
Anson,  in  speaking  of  escrows, 
says: 

"There  is  an  old  rule  that  a  deed 
thus  conditionally  delivered  must 
not  be  delivered  to  one  who  is  a 
party  to  it,  else  it  takes  effect  at 
once,  on  the  ground  that  a  delivery 
in  fact  outweighs  verbal  conditions. 
But  the  modem  cases  appear  to 
show  that  the  intention  of  the  par- 
ties prevails  if  they  clearly  meant 
the  deed  to  be  delivered  condition- 
ally." Anson,  CJontr,  Am.  ed.  §  82. 

"As  far  back  as  1601  an  effort 
had  been  made  to  get  away  from  the 
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technical  doctrine  of  the  common 
law^  and  it  was  held  in  Hawksland  v. 
Gatchel,  Cro.  Eliz.  pt.  2,  p.  835,  78 
Eng.  Reprint,  1062,  that  there  is  not 
any  difference  where  it  is  delivered 
to  the  party  himself  as  an  escrow 
and  where  to  a  stranger.  .  .  . 
When  it  is  first  delivered  as  an 
escrow,  though  to  the  piurty  himself, 
it  is  dear  that  it  is  not  his  deed  until 
it  be  performed ;  .  .  .  for  if  upon 
delivery  the  word  spoken  by  the 
obligor  purported  that  it  was  not 
to  be  his  deed,  it  is  clear  that  it  is 
not." 

Of  this  decision  it  is  said,  in 
Thoroughgood's  Case,  9  Coke,  137, 
77  Eng.  Beprint,  926,  "to  have  been 
made  ex  improviso."  Wigmore's 
comment  is  that  "the  authority  and 
vogue  of  Coke's  and  Sheppard's 
writings  obscured  and  suppressed 
prematurely  this  progressive  con- 
ception." 4  Wigmore,  Ev.  §  2405. 

In  Blewitt  v.  Boorum,  142  N.  Y. 
357,  40  Am.  St.  Bep.  600,  37  N.  E. 
119,  Judge  Peckham  reviews  some 
of  the  English  cases  hereinbefore 
recited,  and  concludes  his  review 
with  this  statement;  ''As  a  result 
of  the  examination  of  the  English 
authorities,  I  think  it  is  clear  that 
the  presence  of  a  seal  on  a  writing 
was  not  the  reason  for  prohibiting 
parol  evidence  of  a  condition  at- 
tached to  a  delivery  to  a  party,  but 
that  where  parol  evidence  was  di's- 
allowed  it  was  on  the  theory  that 
otherwise  it  would  be  contradicting 
the  writing.  The  rule  was  over- 
thrown in  England  by  the  cases 
cited,  which  permit  parol  evidence 
that  the  delivery  of  the  writing,  al- 
though under  seal,  may  be  shown  to 
have  been  under  an  agreement  that 
it  was  not  to  operate  as  such  until 
the.  happening  of  some  future 
event." 

Judge  Peckham  also  says  that  the 
common-law  rule  that  a  sealed  in- 
strument cannot  be  delivered  to 
the  obligee  on  condition  has  been  re- 
pudiated in  New  York,  except  as  to 
a  conveyance  of  real  estate.  The 
latter  is  upheld  simply  on  a  prece- 
dent, without  passing  on  whether 
there  is  any  sound  basis  for  a  dis- 
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tinction  between  cases  relating  to 
real  estate  and  other  kinds  of  writ- 
ten instruments. 

In  14  Columbia  L.  Rev.  389,  there 
is  an  article  by  Mr.  Herbert  T. 
Tiffany,  which  he  supports  by  abun- 
dant authority,  in  which  it  is  said  at 
page  391 :  "That  the  mere  physical 
transfer  of  the  instrument  should  in 
any  jurisdiction  be  allowed  to  over- 
ride the  grantor's  explicit  declara- 
ti<Hi  of  intention  that  the  instru- 
ment shall  not  be  immediately  op- 
erative is  a  striking  illustration  of 
the  primitive  formalism  before  re- 
ferred to.  An  instrument  may  be 
handed  to  the  grantee  or  obligee 
without  effecting  any  delivery  what- 
soever; and  it  is  difficult  to  say  why 
it  could  not  be  so  handed  without 
effecting  more  than  a  conditional  de- 
livery. So  ffu*  as  the  danger  of  mis- 
leading an  innocent  third  person  is 
concerned,  the  danger  is  as  great 
when  there  is  no  delivery  as  when 
the  delivery  is  conditional  only.  The 
view  referred  to  has  by  a  number  of 
courts  been  repudiated  in  connec- 
tion with  bills  and  notes,  with  the 
effect  of  upholding  a  conditional  de- 
livery thereof  in  spite  of  a  manual 
transfer  to  the  payee,  and  the  same 
considerations  in  favor  of  its  re- 
pudiation would  seem  to  apply  in  the 
case  of  deeds  of  conveyance.  A  ten- 
dency to  break  in  upon  such  a  rule  is 
indicated  by  decisions  that  it  does 
not  apply  if  the  instrument  shows 
on  its  face  an  intention  that  others 
than  those  who  have  executed  it 
shall  join  in  its  execution  before  it 
shall  become  operative,  as  well  as  by 
decisions  that  the  grantor  can  hand 
the  instrument  to  the  grantee,  to  be 
in  turn  handed  by  the  latter  to  a 
third  person  to  hold  in  escrow,  with- 
out thereby  rendering  it  immedi- 
ately operative." 

In  Williston  on  Contracts,  §  212,  it 
is  said :  "It  was  the  rule  of  the  com- 
mon law  that  though  delivery  could 
be  thus  made  to  a  third  person  as 
an  escrow,  it  could  not  be  so  made  to 
the  grantee,  and  the  rule  still  seems 
generally  accepted  that  the  delivery 
to  the  grantee  necessarily  makes  the 
deed  immediately  effective,  though 
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th^  are  occftsional  inconsistent  de- 
cisions, and  the  distinction  is  some- 
what fine  between  delivering  in 
escrow  to  the  obligee  and  intrusting 
the  manual  possession  to  him  with- 
out the  intention  necessary  to  con- 
stitute a  delivery." 

We  have  thus  far  confined  what 
we  had  to  say  to  deeds,  and  have 
said  nothing  about  the  delivery  of 
unsealed  instruments  on  condition. 
The  right  to  deliver  such  unsealed 
instruments  on  condition  seems  to 
be  freely  allowed  by  the  English 
courts.  The  leading  case  on  the 
subject  is  Pym  v.  Campbell,  6  El. 
&  Bi.  370, 119  Eng.  Reprint,  903,  26 
L.  J.  Q.  B.  N.  S.  277,  2  Jur.  N.  S. 
641,  which  corresponds  very  mudi 
to  Burke  v.  Dulaney,  153  U.  S.  228, 
38  L.  ed.  698,  14  Sup,  Ct.  Rep.  816, 
and  Catt  v.  Olivier,  98  Va.  580,  86 
S.  E.  980. 

The  cases  in  the  Supreme  Court 
of  the  United  States  baring  on  the 
question  under  consideration  are 
few,  and  not  entirely  satisfactory. 
In  Pawling  v.  United  States,  4 
Cranch,  219,  2  L.  ed.  601,  MarshaU, 
Chief  Justice,  said : 

**The  point  in  issue  between  the 
parties  was  the  delivery  of  the  in- 
strument on  which  the  suit  was  in- 
stituted; the  plaintiffs  below  con- 
tending that  it  was  delivered  abso- 
lutely, the  defendants  that  it  was 
delivered  as  an  escrow. 

"The  bond,  upon  its  face,  purports 
to  be  delivered  absolutely;  and  it 
is  not  to  be  doubted  that  obligees 
would  be  much  more  secure  against 
fraud,  if  the  evidence  that  the  writ- 
ing was  delivered  as  an  escrow  ap- 
peared upon  its  face,  than  by  ad- 
mitting parol  testimony  of  that 
fact.  But  the  law  is  settled  other- 
wise, and  is  not  to  be  disturbed  by 
this  court. 

"The  subscribing  witnesses  to  the 
bond  were  examined  to  prove  its  de- 
livery. Henry  Pawling  executed  it 
at  one  time;  the' other  defendants, 
Kennedy,  Todd,  and  Adair,  at  a  dif- 
ferent time.  With  respect  to  Paw- 
ling, the  testimony  is  as  complete  as 
can  be  required.  William  G.  Bryant 
deposes  that  Pawling  signed  the 


bond,  on  condition  that  other  per- 
sons, whom  he  named,  should  also 
sign  it.  The  witness  understood 
that,  if  those  other  persons  should 
not  sign  it,  Pawling  should  be  exon- 
erated. Elijah  Stapp,  the  other  sub- 
scribing witness,  .  .  .  deposed 
that  'he  saw  Pawling  acknowledge  it 
as  his  act  and  deed,  upon  conditiim 
that  oUiers,  whom  he  mentioned, 
should  also  sign  it.' 

"These  are  the  subscribing  wit- 
nesses to  the  bond,  and  certainly  a 
jury,  believing  them,  could  not  have 
avoided  declaring,  by  their  verdict, 
that  the  bond  was  delivered  on  con- 
dition. That  condition  not  having 
been  performed,  the  bond,  as  to 
Pawling,  remains  an  escrow." 

This  would  be  entirely  satisfac- 
tory, but,  in  speaking  of  the  liabil- 
ity of  the  other  obligors,  the  Chief 
Justice  says  that  one  of  the  obligors 
"then  sat  down  and  inserted  in  the 
body  of  the  bond  the  names  of  other 
persons  who,  he  said,  were  also  to 
execute  the  instrument  which  he 
then  held  in  his  hand,"  This  was 
apparently  done  after  Pawling  had 
signed,  but  the  opinion  is  not  alto- 
gether clear  on  that  point.  It  is 
said  of  this  case  in  Dair  v.  United 
States.  16  Wall,  at  page  5,  21  L.  ed. 
492,  that  "the  additional  securities 
to  be  procured  in  that  case  were 
named  on  the  face  of  the  bond,  and 
this  fact  is  stated  in  the  plea."  But 
in  the  official  report  of  the  case  it  is 
stated  that  the  "defendants  severed 
in  their  pleas,"  and  in  the  opinion  of 
the  Chief  Justice  it  is  stated  that 
"Henry  Pawling  executed  it  at  one 
time;  the  other  defendants  .  .  . 
at  a  different  time and  it  further 
appears  from  said  opinion  that  the 
names  of  the  other  proposed  obli- 
gors were  inserted  by  Todd  when  he 
and  the  other  sureties  signed.  The 
natural  inference  is  that  Pawling 
signed  first,  and  that  the  names  of 
the  other  proposed  obligors  had  not 
then  been  inserted  in  the  bond. 
Moreover,  in  the  case  next  herein- 
after commented  on.  Pawling  t. 
United  States  is  cited  for  the  propo- 
sition that  a  conditional  delivery  by 
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an  obligor  to  the  obligee  "might 
have  been  admissible." 
.  In  Philadelphia  &  W.  £  B.  R.  Co. 
y.  Howard,  13  How.  307,  334.  14  L. 
ed.  157,  168,  an  officer  of  a  corpora- 
tion was  directed  not  to  affix  the 
seal  of  the  corporation  to  an  instru- 
ment until  it  was  executed  by  Hiram 
Howard.  In  speaking  of  this  mat- 
ter, Curtis,  J.,  speaking  for  the 
court,  aaid :  "If  the  offer  had  been 
to  prove  that,  at  the  time  the  corpo- 
rate seal  was  affixed,  it  was  agreed 
the  instrument  should  not  be  the 
deed  of  the  company  unless,  or  until, 
Hiram  Howard  should  execute  it,  the 
evidence  might  have  been  admissible. 
Pawling  V.  United  States,  supra; 
Derby  Canal  Co.  v.  Wilmot,  9  East, 
860,  103  Eng.  Reprint,  610,  9  Re- 
vised Rep.  677;  Bell  v.  Ingestre,  12 
Q.  B.  317,  116  Eng.  Reprint,  888. 
But  the  understanding,  to  which  the 
question  points,  was  prior  to  the  seal- 
ing, and  in  no  way  connected  with 
that  act,  of  which  the  witness  had  no 
knowledge.  It  did  not  bear  upon  the 
question  whether  the  instrument 
was  the  deed  of  the  company,  and 
was  properly  rejected." 

In  Peugh  V.  Davis,  96  U.  S-  336,24 
L.  ed.  776,  it  was  held  that  a  deed  of 
conveyance  of  real  estate,  absolute 
on  its  face,  may  be  shown  by  parol 
to  be  a  mortgage  to  secure  a  debt. 
It  was  said  that  a  court  of  equily 
will  look  "beyond  the  terms  of  the 
instrument  to  the  real  tnuisaction; 
and  when  that  is  shown  to  be  one  of 
aecurily,  and  not  of  sale,  it  will  give 
effect  to  the  actual  contract  of  the 
parties.  As  the  equity  upon  which 
the  court  acts  in  such  cases  arises 
from  the  real  character  of  the  trans- 
action, any  evidence,  written  or  oral, 
tending  to  show  this,  is  admissible. 
The  rule  which  excludes  parol  testi- 
mony to  contradict  or  vary  a  written 
instrument  has  reference  to  the 
language  used  by  the  parties.  That 
cannot  be  qualified  or  varied  from 
Its  natural  import^  but  must  speak 
for  itself.  The  rule  does  not  forbid 
an  inquiry  into  the  object  of  the  par- 
ties in  executing  and  receiving  the 
instrument.  Thus  it  may  be  shown 
that  ft  deed  was  made  to  defraud 
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creditors,  or  to  give  a  preference,  or 
to  secure  a  loan,  or  for  any  other, 
object  not  apparent  on  its  face.  The 
object  of  the  parties  in  sttch  cases 
will  be  considered  by  a  court  of 
equity;  it  constitutes  a  ground  for 
the  exercise  of  its  jurisdiction  which 
will  always  be  asserted  to  prevent 
fraud  or  oppression,-  and  to  promote 
justice."    (Italics  supplied.) 

In  Ware  v.  Allen.  128  U.  S.  590, 
32  L.  ed.  563,  9  Sup.  Ct.  Rep.  174, 
1[  2  of  the  syllabus  is  as  follows: 
'Tarol  evidence  is  admissible,  in  an 
action  between  the  parties,  to  show 
that  a  written  instrument,  executed 
and  delivered  by  the  party  obligor  to 
the  party  obligee,  absolute  on  its 
face,  was  conditional,  and  was  not 
intended  to  take  effect  until  another 
event  should  take  place." 

If  the  words  "obligor"  and 
"obligee"  are  construed  in  a  techni- 
cal sense,  that  is,  as  referring  to 
parties  to  a  sealed  instrument,  the 
language  is  not  warranted  by  the 
facts,  as  the  instrument  sued  on 
was  not  sealed.  But  the  opinion  is 
valuable  as  showing  a  distinction  be- 
tween varying  the  terms  of  a  writ- 
ten instrument  by  parol  evidence, 
and  showing  by  such  evidence  ,that 
the  instrument,  with  all  its  terms 
intect,  was  not  an  operative  or  bind- 
ing instrument  at  all.  Mr.  Justice 
Miller,  speaking  for  the  court,  says: 
"We  are  of  opinion  that  this  evi- 
dence shows  that  the  contract  upon 
which  this  suit  is  brought  never 
went  into  effect;  that  the  condition 
upon  which  it  was  to  become  oper- 
ative never  occurred,  and  that  it  was 
not  a  question  of  contradicting  or 
varying  a  written  instrument  by 
parol  testimony,  but  that  it  is  one  of 
that  class  of  cases,  well  recognized 
in  tite  law,  by  whidi  an  instrument, 
whether  delivered  to  a  third  person 
as  an  escrow,  or  to  the  obligee  in  it, 
is  made  to  depend,  as  to  its  going 
into  operation,  upon  evente  to  ocdur 
or  to  be  ascertained  thereafter." 

The  justice  quotes  approvingly 
from  the  court  of  Queen's  bench,  in 
Pym  V.  Campbell,  6  El.  &  Bl.  370, 
373,  119  En^.  Reprint,  903.  where 
the  instrument  was  also  not  sealed. 
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the  followinsr  language:  "The  dis- 
tinction in  point  of  law  is  that  evi- 
dence to  vary  the  terms  of  an. agree- 
ment in  writing  is  not  admissible, 
but  evidence  to  show  that  there  is 
not  an  agreement  at  all  is  admis- 
sible." 

Justice  Miller  draws  no  distinction 
between  sealed  and  unsealed  instru- 
ments, and  I  do  not  know  that  there 
was  any  occasion  to  do  so;  but  he 
cites  and  comments  favorably  upon 
Pawling  V.  United  States,  supra, 
where  the  instrument  was  sealed. 
'  Burke  v.  Dulaney,  153  U.  S.  228, 
38  L.  ed.  698,  14  Sup.  Ct.  Rep.  816, 
is  the  leading  authority  for  the 
proposition  that,  in  an  action  by 
the  payee  of  a  negotiable  promissory 
note  against  the  maker,  evidence  is 
admissible  to  show  a  parol  agree- 
ment between  the  parties,  made  at 
the  time  of  the  making  of  the  note, 
that  it  should  not  become  operative 
as  a  note  until  the  happening  of  a 
future  event.  Here,  of  course,  the 
instrument  was  not  under  seal. 
I  We  have  not  attempted  any  care- 
ful examination  of  the  cases  in  other 
states.  They  are  too  numeix>us  for 
review  in  a  single  opinion,  but  a 
casual  observation  discloses  a  dis- 
position on  the  part  of  some  of  the 
courts  to  depart  from  the  strictness 
of  the  common-law  rule  in  some  of 
its  aspects,  without  saying  so.  This 
is  especially  noticeable  in  the  matter 
of  delivery  to  the  grantee  as  custo- 
dian, or  depositary,  which  is,  in  sub- 
stance, one  of  the  claims  of  the  ap- 
pellants. Thus,  in  Rountree  v. 
Smith,  152  111.  493,  38  N.  E.  680, 
several  deeds  were  delivered  to  the 
grantee  upon  condition  that  they 
should  take  effect  only  upon  certain 
securities  being  furnished  '  the 
grantor,  and  with  the  further  under- 
standing that  they  were  not  to  be 
recorded,  but  to  remain  subject  to 
the  c6ntrol  of  the  grantor,  she  to 
continue  to  have  control  of  the  prop- 
erty, and  the  right  to  sell  and  con- 
vey any  part  of  it  and  receive  the 
purchase  money.  It  was  held  that 
the  rights  of  the  parties  were  pre- 
cisely the  same  as  though  the  grant- 
or  had  never  parted  with  the  manual 


control  of  the  deeds.  In  Bunn  v. 
Stuart,  183  Mo.  376.  81  S.  W.  1091, 
deeds  were  made,  without  considera- 
tion, to  the  grantor's  grandchildren, 
and  delivered  to  them  upon  the 
understanding  that  they  should  be 
returned  to  the  grantor  whenever  he 
should  call  for  them,  and  in  no  event 
should  they  be  recorded  unless  he 
consented  thereto.  It  was  held  tiutt 
the  deeds  were  never  delivered  so  as 
to  pass  title.  In  Lee  v.  Richmond,  90 
Iowa,  695,  57  N.  W.  613,  a  deed  was 
executed  and  delivered  to  the  gran- 
tee upon  the  condition  that  a  crim- 
inal prosecution  instituted  by  the 
grantee  and  his  partner  against  the 
grantor's  son  should  be  stopped,  and 
upon  the  further  condition  that,  if  it 
was  not  satisfactory  to  the  grantee's 
partner,  it  should  be  returned  to  the 
grantor.  It  was  held  that  as  the 
criminal  prosecution  was  not 
stopped,  or  the  settlement  approved 
by  the  grantee's  partner,  there  was 
never  in  law  any  delivery,  and  tluit 
the  deed  was  without  effect. 

In  Haviland  v.  Haviland,  130 
Iowa,  611,  6  L.R.A.(N.S.)  281,  105 
N.  W.  354,  a  deed  was  made  by  an 
heir,  conveying  his  interest  in  the 
estate  to  his  mother.  The  deed  was 
delivered  to  her  upon  condition  that 
it  was  not  to  be  effective  until  it  was 
executed  by  the  other  heirs,  which 
was  not  done.  The  court  held  that, 
as  the  deed  was  not  executed  by  the 
other  children,  it  conveyed  nothing, 
even  though  delivered.  To  the  same 
effect,  see  Kenney  v.  Parks,  137  Cal. 
527, 70  Pac,  556 ;  Oswald  v.  Caldwell, 
225  lU.  224,  80  N.  E.  131 ;  Farmers' 
&  T.  Bank  v.  Haney,  87  Iowa,  101, 54 
N.  W.  61;  Comer  v.  Baldwin,  16 
Minn.  172,  Gil.  151 ;  Gaylord  v.  Gay- 
lord,  150  N.  G.  222,  63  S.  E.  1028; 
Clark  V.  Clark,  56  Or.  218,  107  Pac. 
23;  Re  Nicholls,  190  Pa.  308,  42  Atl. 
692;  Dwinell  v.  Bliss,  58  Vt.  353,  5 
Atl.  317;  Zoerb  v.  Paetz,  137  Wis. 
69,  117  N.  W.  793. 

It  has  been  stated  a  number  of 
times  in  opinions  of  this  court  that 
a  deed  cannot  be  delivered  to  an 
obligee  in  escrow;  that  the  delivery 
in  such  case  is  absolute,  and  the 
deed  takes  effect  presently,  and  the 


Digitized  by  Google 


WHITAKER 

(—  va.  — ,  m 

party  is  not  bound  to  perform  the 
con(&tion.  But  the  point  has  really 
been  involved  in  only  two  cases.  In 
all  the  cases  in  this  state  the  founda- 
tion for  the  doctrine  has  been  Coke 
upon  Littleton  and  Sheppard's 
Touchstone,  or  previous  cases  de* 
cided  on  the  authority  of  these  com- 
mon-law writers.  The  doctrine  was 
first  announced  in  Hicks  v.  Goode, 
12  Leigh,  479,  37  Am.  Dec  677. 
The  instrument  in  that  case  was  a 
bond  .for  the  payment  of  money, 
which  began,  "We,  G.  &  J.,  promise 
to,"  etc.,  signed  and  sealed  by  "G." 
only,  and  delivered  to  one  of  the 
obligees  on  condition  that  it  was  not 
to  be  binding  upon  "G."  unless  and 
until  it  was  signed,  sealed,  and  de- 
livered by  "J."  also.  In  an  action  by 
the  obligees  against  "G.,"  it  was 
held  that  parol  evidence  was  admis- 
sible to  show  the  condition,  and  that, 
the  condition  having  been  shown, 
"G."  was  not  bound.  What  is  said 
in  that  case  on  the  question  under 
consideration  was  rested  on  the 
statements  of  Coke  and  Sheppard, 
and  on  the  case  of  Williams  v.  Green, 
Cro.  Eliz.  pt.  2,  p.  884,  78  Eng.  Re- 
print, 1109,  hereinbefore  commented 
upon.  The  reason  assigned  in  that 
case  was,  "that  if  it  were  allowed, 
'a  bare  averment  without  any  writ- 
ing would  make  void  every  deed.*  " 
Judge  Cabell  said  of  that  decision 
"that  the  reasoning  on  which  it  is 
founded  is  not  only  very  technical, 
but  it  is  unsatisfactory  to  my  mind." 

In  Ward  v.  Churn,  18  Gratt.  801, 
98  Am.  Dec  749,  the  instrument 
began:  "We  A.,  B.,  C,  D.,  and  E., 
promise,"  was  not  signed  by  "C," 
but  a  seal  with  a  blank  space  oppo- 
site was  left  for  his  signature. 
Here  again  the  court  stated  the  doc- 
trine about  delivering  a  deed  to  the 
obligee  in  escrow,  and  relied  upon 
the  I'ouchstone  for  authority. 
Judge  Joynea,  however,  speaking  of 
that  doctrine,  said:  "A  doctrine 
which  thus  overrules  and  disregards 
the  intention  of  the  parties  is  strict 
and  technical  to  the  last  degree." 

Tin  the  course  of  his  opinion  he 
further  said:  "In  Hicks  v.  Goode, 
supra.  Judge  Cabell  made  some  com- 
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ments  on  this  doctrine  and  on  the 
reasons  assigned  for  it,  and  ex- 
pressed the  opinion  that  it  rests 
on  technical  and  unsatisfactory 
grounds.  He  did  not  controvert  its 
existence,  however,  as  a  rule  of  law; 
nor  is  it  necessary  for  me  to  do  so  in 
the  present  case.  /  mean  to  express 
no  opinion  on  this  subject.'*  (Italics 
supplied.) 

It  will  be  observed  that  in  both 
these  cases  the  bond  was  not  perfect 
on  its  face,  and  hence  what  was  said 
was  in  a  sense  obiter. 

In  Aliller  v.  Fletcher,  27  Gratt. 
403,  21  Am.  Rep.  356,  a  bond,  per- 
fect on  its  face,  was  signed  by  three 
obligors,  one  of  whom  pleaded  and 
offered  to  prove  that  he  had  signed 
and  delivered  the  bond  to  the  obligee 
on  the  express  condition  that  two 
other  parties  mentioned  by  him 
should  sign  and  seal,  and  that  if 
they  should  fail  or  refuse  to  execute 
and  deliver  it  as  their  bond,  he  was 
not  to  be  held  bound  for  it.  It  was 
held  that  the  plea  was  bad ;  that  the 
bond  was  perfect  on  its  face,  and  the 
defendant  would  not  be  allowed  to 
plead  a  delivery  by  him  to  the 
obligee  on  condition.  Here  again 
the  court  relies  on  the  statement  in 
Sheppard;  and  on  Hicks  v.  Goode, 
and  Ward  v.  Churn,  supra,  in  nei- 
tlier  of  which  was  tiie  question  in- 
volved. The  court  then  proceeds 
with  the  examination  of  a  number 
of  cases  from  other  states.  It  cites 
Simonton's  Estate,  4  Watts,  180, 
where  the  court  held  that  to  prevent 
the  reception  of  such  evidence  would 
not  only  put  it  in  the  power  of  ttie 
grantee  to  practise  a  fraud  qpon  .the 
community  by  means  of  it,  in  ob- 
taining credit  that  otherwise  would 
not  be  given  him,  but  would  be  open- 
ing a  wide  door  for  the  introduction 
of  frauds  and  perjuries-  Of  this 
case  it  may  be  said,  in  passing,  that 
the  same  objection  would  apply  to 
tfie  instrument  whether  it  was 
sealed  or  unsealed ;  and  that  the  rea- 
son assigned  is  not  sufficient  as  a 
basis  for  the  distinction  between  the 
two  classes  of  instruments.  The 
court  also  ndied  on  Duncan  y.  Pt^, 
47  Ga.  446,  where  it  will  be  found. 
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upon  examination,  that  the  court 
simply  relies  upon  the- bare  states 
ment  of  the  rule,  without  giving  any 
reason  for  it.  The  case  of  Cincin- 
nati, W.  &  Z.  R.  Co.  V.  Biff,  18  Ohio 
St.  236,  is  also  relied  upon.  But 
here  also  no  reason  is  assigned,  ex- 
cept that  the  doctrine  is  "accordins: 
to  the  uhiform  current  of  author- 
ity." Ward  V.  Lewis,  4  Pick.  518,  is 
also  relied  upon,  but  the  reasons 
there  assigned  for  the  application  of 
the  rule  were  that  to  permit  such 
parol  evidence  would  "be  not  only  a 
violation  of  the  fundamental  rules 
of  evidence,  but  productive  of  great 
injustice  and  mischief."  Here, 
again,  no  reason  is  assigned  for  the 
distinction  between  sealed  and  un-. 
sealed  instruments.  Currie  v.  Don- 
ald, 2  Wash.  (Va.)  59,  is  likewise 
cited,  but  no  reason  is  assfigned  in 
that  case  for  the  distinction  between 
sealed  and  unsealed  instruments,  ex- 
cept that,  "if  it  had  been  intended  as 
an  escrow,  it  ought  to  have  been  so 
stated."  The  court  also  relies  upon 
2  Lomax's  Dig.  38,  and  3  Washb. 
Real  Prop.  268,  but  the  quotations 
relied  upon  show  that  tiiese  auliiors 
simply  announced  the  doctrine,  but 
gave  no  reasons  for  it.  At  the  con- 
clusion of  the  cases  above  analyzed, 
there  are  also  cited  a  number  of  au- 
thorities from  other  states  without 
giving  the  facts  or  the  reasons  upon 
which  they  are  based.  We  have  not 
examined  these  cases  for  the  reason, 
hereinabove  mentioned,  that  they 
are  too  numerous  to  review  in  a 
single  opinion.  No  doubt  the  court 
selected  for  comment  and  review  the 
cases  most  strongly  sustaining  the 
doctrine^  and  these  we  have  com-., 
mented  upon. 

The  case  of  Nash  v.  Fugate  came 
to  tills  court  twice,  and  is  reported 
in  24  Gratt.  202,  18  Am,  Rep.  640,, 
and  32  Gratt  695,  34  Am.  Rep.  780, 
and  when  it  was  here  the  second 
time  the  opinion  states  what  was 
the  holding  on  the  first  triah  In  32 
Gratt.,  at  page  601,  referring  to  the 
first  decision,  it  is  said: 

"This  court  held  that,  where  the 
surety  intrusts  the  bond  to  the  prin- 
cipal oUigor,  and  there  is  nothing 
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on  the  face  of  the  paper  to  indicate 
that  others  are  also  to  sign  as 
sureties,  the  obligee  cannot  be  af- 
fected by  any  agreement  or  under- 
standing between  the  principal 
obligor  and  the  surety  that  others 
were  also  to  sign  before  delivery, 
unless  it  was  made  to  appear  that 
the  obligee,  at  the  time  that  he  re- 
ceived the  bond,  had  notice  of  the 
condition  upon  which  the  surety  had 
so  signed. 

"This  decision  was  based  merely 
upon  the  ground  that  as  the  surety 
gave  confidence  to  the  representa> 
tions  of  the  principal  obligor,  he 
must  stand  the  hazard  of  their  per- 
formance, and  he  cannot  implicate 
the  obligee  in  any  responsibility  in 
the  matter  unless  the  latter  is  guilty 
of  fraud  or  gross  negligence  in  ac- 
cepting the  security." 

It  appears  that  no  obligors  were 
named  in  the  bond.  There  were 
simply  more  signatures  than  seals, 
and  it  was  held  that  this  did  not  con- 
stitute incompleteness,  and  that  the 
bond  was  perfect  on  its  face.  On 
the  first  hearing  it  was  held  that 
such  a  bond  could  not  be  delivered 
by  the  obligors  to  the  obligee  on  con- 
dition, and  that  the  condition  was 
void;  but,  when  the  case  went  back, 
the  pleadings  were  changed,  and  it 
was  averred  that  the  surety  exe- 
cuted the  bond  and  delivered  it,  not 
to  the  obligee,  but  to  the  principal 
obligor,  on  the  condition  that  it  was 
not  to  be  his  bond  when  delivered  to 
the  obligee  until  executed  by  other 
persons;  that  it  had  been  delivered 
by  the  principal  obligor  to  the 
obligee  without  obtaining  the  signa- 
tures of  the  other  sureties,  but  that 
the  obligee  had  notice  of  condi- 
tion. It  was  held  that  if  these  facts 
could  be  proved,  they  presented  a 
good  defense.  The  court  dis- 
tinguished the  case  from  Miller  v. 
Fletcher,  supra,  and  held  that,  while 
a  bond  complete  on  its  face  could 
not  be  delivered  by  tiie  obligors  to 
the  obligee  on  condition,  it  might  be 
delivered  by  one  obligor  to  a  co-obli- 
gor on  a  condition,  and  if  the  obligee 
had  notice  thereof,  the  obligor  so  de- 
livering upon  condition  would  not 
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he  bocgid  unless  the  condition  was 
fulfilled.  The  court  again  relies  on 
Sheppard's  Touchstone  as  authority 
for  the  position  that  a  bond  cannot 
be  delivered  to  the  obligee  on  condi-. 
tion.  In  the  course  of  the  opinion, 
however,  it  is  said:  "The  rule 
which  prohibits  the  admission  of 
parol  testimony  to  vary  a  deed  or 
other  writing  is  not  infringed  by  the 
introduction  of  evidence  relating  to 
the  delivery  of  the  deed.  Such  evi- 
dence does  not  tend  to  contradict  the 
deed  or  the  recitals  therein,  but 
merely  to  show  theie  has  been  no 
valid  delivery." 

Again:  "Indeed,  it  seems  to  be 
well  settled  that  whatever  relates  to 
the  point  of  execution,  whether 
tending  to  show  the  time  of  delivery, 
or  that  the  delivery  is  in  the  nature 
of  an  escrow,  or  to  disprove  it  alto- 
gether, may  be  established  by 
parol." 

And  again:  "But  while  parol 
evidence  is  properly  admissible  for 
the  purpose  of  establishing  that  the 
bond  was  executed  on  a  condition 
which  has  not  been  performed,  and 
that  the  obligee  had  notice  of  the 
fact,  such  evidence,  where  there  is 
nothing  on  the  face  of  the  paper  to 
put  the  obligee  on  his  inquiry,  ought 
to  be  very  clear  and  satisfactory." 

Just  why  these  statements  do  not 
apply  as  well  to  a  sealed  instrument 
as  to  an  unsealed  instrument,  or  to 
a  delivery  as  well  to  the  grantee  as 
to^a  co-obligor,  is  not  made  to  ap- 
peiA*,  except  upon  the  authority  of 
the  oft-quoted- statements  of  Coke: 
and  Littleton. 

In  Wendlinger  v.  Smith,  75  Va, 
309,  40  Am.  Rep.  727,  the  instru- 
ment was  sealed,  but  was  held  to  be 
incomplete  on  its  face,  and  there- 
fore parol  evidence  was  admissible 
^  to  show  l^t  the  devisees  who 
'signed  and  delivered  it  did  so  on 
condition  that  they  were  not  to  be 
bound  unless  all  the  devisees  exe- 
cuted it.  This  holding  was  based 
upon  the  authority  of  Hicks  v. ' 
Goode,  12  Leigh,  479,  37  Am.  Dec. 
677;  Ward  v.  Churn,  18  Gratt.  801, 
98  Am.  Dec.  749;  and  Nash  v.  Fu- 
gate,  8upr&  After  citing  the  cases 
11  A.L.R.— 74. 
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last  mentioned,  the  opinion  con- 
tinues: "These  cases  establish  the 
proposition  that  the  rule  of  law  that 
a  deed  cannot  be  delivered  to  a  party 
to  whom  it  is  made  as  an  escrow,  to 
be  the  deed  of  the  obligor  only  on 
condition,  and  that  in  such  case  the 
delivery  is  absolute  and  the  condi- 
tion nugatory,  is  applicable  only  to 
the  case  of  deeds  which  are  upon 
their  face  complete  contracts,  re- 
quiring nothing  but  delivery  to 
make  them  perfect  according  to  the 
intention  of  the  parties;  not  to 
deeds  which,  upon  their  face,  im- 
port that  sometiiing  more  is  to  be 
done  besides  delivery  to  make  them 
complete  and  perfect  contracts  ac- 
cording to  the  intention  of  title  par- 
ties." 

There  are  other  cases  in  which 
the  general  statement  is  made  that  a 
bond,  perfect  on  its  face,  cannot  be 
delivered  by  the  obligor,  or  by  all  of 
the  obligors,  to  the  obligee  on  con- 
dition, but  it  is  not  necessary  to  no- 
tice them,  as  in  none  of  them,  except 
the  case  next  hereinafter  mentioned^ 
was  the  question  involved. 

In  Blair  v.  Security  Bank,  103  Va. 
762,  50  S;  E.  262,  the  instrument, 
was  sealed,  and  it  was  held  that,  if 
perfect  on  its  face,  it  could  not  be 
delivered  in  escrow  to  the  obligee, 
and  that  parol  evidence  was  not  ad- 
missible to  affect  its  validity.  The 
statement  is  made  solely  on  the  au- 
thority of  Miller  v.  Fletcher,  27 
Gratt.  403,  21  Am.  Rep.  3S6,  Ward 
V.  Chum,  supra,  and  Bishop,  Contr. 
§  357.  We  have  already  pointed  out 
the  foundation  on  which  Miller  v. 
Fletcher  rests,  and  that  the  question 
was  not  involved  in  Ward  v.  Churn. 
The  passage  relied  on  from  Bishop 
is  as  follows:  "The  delivery  of  a 
deed  to  the  grantee  in  person  gives 
it  immediate  force,  even  though  ac- 
companied by  an  oral  stipulation 
that  it  shall  not  take  effect  until  a 
specified  contingency  has  trans- 
pired. Such  stipulation  or  condi- 
tion is  simply  void.  But  it  is  other- 
wise of  a  written  contract  not  under 
seal ;  a  parol  condition  that  its 
operation  shall  commence  only  on 
the  transpiring  of  a  future  event 
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wHl  be  good.  If,  at  the  first  impres- 
sion, this  distinction  seems  tech- 
nical, a  minuter  examination  will 
show  it  to  be  otherwise.  In  the  case 
of  a  specialty,  there  could  be  no  in- 
corporation into  it  of  a  parol  con- 
dition postponing  its  effect  without 
destroying  its  character  as  a  sealed 
instrument;  but,  oral  and  written 
simple  contracts  being  equally  parol 
ones,  the  degree  of  t&s  instrument 
is  not  reduced  by  the  oral  condi- 
tion." 

The  reasons  given  by  him  that, 
"in  the  case  of  a  specialty  there 
could  be  no  incorporation  into  it  of 
a  parol  condition  postponing  its 
effect  without  destroying  its  char- 
acter as  a  sealed  instrument/'  would 
seem  to  be  inapplicable  to  a  condi- 
tion affecting  the  very  existence  and 
validity  of  the  paper.  The  proposed 
condition  does  not  simply  postpone 
the  effect  of  the  paper,  but  denies  its 
effect  altogether,  because  the  condi- 
tion has  not  been  complied  with. 

It  seems  to  be  generally  conceded 
that  "where  an  instrument  indicates 
on  its  face  that  others  were  to  exe- 
cute it  besides  those  who  did  execute 
it,  it  may  be  shown  by  evidence  that 
the  delivery,  though  made  to  the 
grantee  or  obligee,  was  conditional 
upon  the  execution  of  the  instru- 
ment by  the  other  parties,  and  not 
absolute."  Ward  v.  Chum,  supra, 
and  cases  cited. 

This  language  was  employed  as 
applicable  to  sealed  instruments; 
but,  aside  from  the  doctrine  laid 
down  by  Coke  and  Sheppard  as  to  the 
ancient  common  law,  can  any  reason 
be  given  why  the  same  rule  of  re- 
striction should  not  have  been  ap- 
plied to  unsealed  instruments?  Or, 
to  state  l^e  proposition  conversely, 
if  an  unsealed  instrument,  perfect 
on  its  face,  may  be  delivered  on  con- 
dition, why  may  not  the  same  rule 
be  applied  to  sealed  instruments? 
In  either  case,  it  is  a  question  of  in- 
tention and  notice.  If  an  instru- 
ment concluding,  "Witness  my  hand 
and  seal,"  has  no  scroll  attached  to 
it,  it  is  not  a  sealed  instrument ;  but 
if  a  scroll  is  attadied  opposite  the 
signature,  it  is  sealed.  The  sole  dif- 


ference between  the  two  is  the  at- 
tachment of  the  scroll.  Xt  is  diffi- 
cult to  understand,  at  this  day,  when 
the  courts  are  striving  to  enforce 
the  substantial  rights  of  parties,  re- 
gardless of  mere  forms  and  techni- 
calities, why  one  of  these  instru- 
ments may  be  delivered  on  a  condi- 
tion and  the  other  not. 

Whatever  may  have  been  the  rule 
of  the  ancient  common  law,  it  is  now 
conceded  everywhere  that  it  is  as 
essential  to  the  validity  of  a  sealed 
instrument  as  to  an  unsealed  instru- 
ment that  it  shall  be   

delivered.  In  this  S?J*M"d^e„. 
respect,  at  least,  the 
two  stand  on  the  same  footing.  If 
delivery  is  essential  to  make  the  in- 
strument operative  in  one  case,  it  is 
equally  so  in  the  other.  Undoubted- 
ly, there  can  be  an  absolute  and  un* 
conditional  delivery  of.  a  sealed  in- 
strument to  the  obligee  therein,  and 
upon  the  same  principle  that  the 
power  to  pardon  carries  with  it  a 
power  to  annex  conditions  to  the 
pardon,  that  is,  the  greater  includes 
the  less  (Lee  v.  Murphy,  22  Gratt 
789, 12  Am.  Rep.  663) ;  no  good  rea- 
son is  perceived 
why  the  power  to 
deliver  does  not  K^dSn^??'"" 
carry  with  it  the  wwie*  eontnet 
power  to  annex  con-  ** 
ditions  to  such  delivery.  In  the 
present  advanced  state  of  civiliza- 
tion, we  think  we  should  say  of 
sealed  contracts  what  the  court,  of 
errors  of  Connecticut  said  of  un- 
sealed contracts.  "Such  a  contract 
cannot  become  a  binding  obligation 
until  it  has  been  delivered.  Its  deliv- 
ery may  be  absolute  or  conditional. 
If  the  latter,  then  it  does  not  become 
a  binding  obligation  until  the  condi- 
tion upon  which  its  delivery  depends 
has  been  fulfilled.  If  the  payee  of  a . 
note  has  it  in  his  possession,  that 
fact  would  be  prima  facie  evidence 
that  it  had  been  delivered;  but  it 
would  be  only  prima  facie  evidence. 
The  fact  could  be  shown  to  be  other- 
wise and  by  parol  evidence.  Such 
parol  evidence  does  not  contradict 
the  note  or  seek  to  vary  its  terms. 
It  merely  goes  to  the  point  of  its 
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The  note  in  its  terms    be  shown  to  be  subject  to  an  ex- 
pressed parol  trust  (Young  v.  Hol- 


lumdelivery. 

is  precise^  what  both  the  maker 
and  the  payee  intended  it  to  be.  No 
one  desires  to  vary  its  terms  or  to 
contradict  them."  McFarland  v. 
Sikes,  64  Conn.  250-252,  1  Am.  St 
Rep.  Ill,  7  Atl.  408. 

The  common-law  rule  has  been 
trenched  upon  in  many  respects,  is 
not  adapted  to  present-day  methods, 
and  the  whole  situation  is  amply 
provided  for  by  the  parol-evidence 
rule.  We  have  already  referred  to 
decisions  in  this  state  permitting  in- 
complete sealed  instruments  to  be 
delivered  on  condition,  and  to  deci- 
sions in  several  other  states  permit- 
ting delivery  to  the  grantee  as  cus- 
todian or  depositary;  to  Uie  state- 
ment of  Professor  Williston  as  to 
this  **nice  distinction,"  and  to  the 
views  of  other  recent  distinguished 
law  writers.  We  propose  now  to  no- 
tice some  of  the  departures  in  this 
state  from  the  strictness  of  the 
conomon  law;-  as  well  as  the  full  pro- 
tection afforded'>by  the  parol-evi- 
dence  rule.  The  quotation  from  the 
Touchstone  says  nothing  about  in- 
struments complete  on  their  face,  so 
that  the  line  of  cases  referring  to  in- 
complete instruments  and  the  right 
to  show  by  parol  the  delivery  there- 
of on  condition-is  itself  a  departure 
from  the  common-law  rule.  To  tibis 
must  be  added  other  departures. 
Of  course,  it  is  admitted  everywhere 
that  it  can  be  shown  that  there 
never  was  any  delivery  at  all.  In 
addition,  we  have  held  that  a  deed 
absolute  on  its  face  may  be  shown 
by  parol  to  be  a  mortgage,  which  is 
nothing  more  than  a  condition  for 
the  payment  of  money  (Holladay  v. 
WiUis,  101  Va.  274,  43  S.  E.  616; 
Motley  v.  Carstairs,  114  Va.  429,  76 
S.  E.  948) ;  that  parol  evidence  will 
be  received  to  show  that -a  consid- 
eration expressed  in  a  conveyance 
of  land  as  paid  by  one  was  in  fact 
paid  by  another,  the  effect  of  which 
is  to  create  a  resulting  trust  in 
favor  of  the  party  paying  the  money 
(Bank  of  United  States  v.  Carring- 
ton,  7  Leigh,  666 ;  Jesser  v.  Armen- 
trout,  100  Va.  666,  42  S.  E.  681)  % 
that  a  deed  absolste  on  its  face  may 


land,  117  Va.  433,  84  S.  E.  637); 
and  that  in  suits  for  the  specific  per- 
formance of  contracts  for  the  sale 
of  land  it  may  be  shown  that  the 
plaintiff  is  not  entitled  to  have  per- 
formance. This  is  placed  on  the 
ground  that  specific  perfoimance  is 
not  a  matter  of  right  but  of  grace, 
and  that  the  object  of  me  evidence 
is  to  rebut  an  equity.  This  last 
proposition,  though  not  expressly 
decided,  spears  to  be  a  concessum. 
in  Towner  v.  Lucas,  13  Gratt.  7i3. 

So  that,  so  far  as  concerns  the  de- 
cisions in  England^  in  the  Supreme 
Gourt  of  the  Umted  States,  and 
in  Virginia, — notwithstanding  the 
great  array  of  authority  in  the  state 
courts  in  favor  of  the  doctrine, — 
there  is  little  left  upon  which  to  up- 
hold the  common-law  rule,  except 
the  statements  of  Coke  and  of  Shep- 
pard,  that  a  sealed  instrument  can- 
not be  delivered  by  the  obligor  to  the 
obligee  on  condition,  and  the  cases 
based  thereon,  and  "no  reason  and 
no  policy  justifies"  the  further  ad- 
herence to  the  rule.  The  whole  sit- 
uation is  amply  cared  for  by  the 
parol-evidence  rule,  which  applies 
as  well  to  sealed  as  to  unsealed  in- 
struments. 

In  a  controversy  between  the  im- 
mediate parties  to  a  written  instru- 
ment, the  parol-evidence  rule  does 
not  forbid  the  use  BTide««- 
of  parol  evidence  to  iwtroi  to  -wmrr 
establish  any  fact 
that  does  not  vary,  alter,  or  contra- 
dict the  terms  of  the  instrument,  or 
the  legal  effect  of  the  terms  used. 
These  are  concluded  by  the  writing, 
and  the  parties  are  estopped  to  deny 
them.  Thus  it  is  not  permissible 
for  a  party  who  has  signed  and  de- 
livered a  valid  written  instrument 
to  show  that  there  was  an  agree- 
ment that  he  was  not  to  be  bound  at 
all,  or  that  suit  was  never  to  be 
brought  on  it,  or  that  it  was  to  be 
paid  only  out  of  a  particular  fund, 
or  that  a  blank  indorsement  was 
without  recourse,  or  that  it  was  to 
be  paid  at  a  different  time  from  that 
stated,  or  that  indorser  should  be 
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liable  only  as  an  assignor,  or  that  a: 

promise  to  pay  money  was  to  be  dis- 
charged in  some  other  manner,  or 
any  other  similar  defense.  For 
such  defenses  vary  the  legal  effect  of 
the  language  used  in  the  instrument. 
Towner  v.  Lucas,  13  Gratt.  705; 
Woodward  v.  Foster,  18  Gratt  200 ; 
I^mch  V.  O'Brien,  115  Va.  350,  79 
S.  £.  389;  Metropolitan  L.  Ins.  Co. 
V.  Hall,  104  Va.  575,  52  S.  E.  345; 
Citizens  Nat  Bank  v.  Walton,  96 
Va.  435,  31  S.  E.  890;  Rector  v. 
Hancock,  127  Va.  — ,  102  S.  E.  663; 
Brown  v.  Spofford,  95  U.  S.  474,  24 
L.  ed.  508;  Martin  v.  Cole,  104  U.  S. 
30,  26  L.  ed.  647.  But  the  rule  does 
-purpose  of  ^'^^  forbld  the  nsG' 
d«iiv»rr  mt        of  parol  evidence  to 

ii..troment.  ^j^^^     ^.j^^  cirCUm- 

stances  of  delivery  of  unsealed  in- 
struments, as  that  an  instrument 
executed  and  delivered  for  one  pur- 
pose was  being  diverted  and  used 
for  a  different  purpose,  or  that  it 
was  delivered  to  the  payee,  prom- 
isee, or  beneficiaxy  on  a  condition 
that  it  was  not  to  take  effect  except 
in  a  given  event,  or  under  given  con- 
ditions. So,  also,  as  between  the  im- 
mediate parties  to  negotiable  paper, 
it  may  be  shovra  who  is  principal 
and  who  is  surety,  or  the  agree- 
ment between  indorsers  as  to  the 
order  of  liability  between  tfaem- 
aelves.  None  of  these  defenses  vary 
the  legal  effect  of  the  language  of 
the  instrument.  Solenberger  v.  Gil- 
bert, 86  Va.  778,  11  S,  E.  789;  Catt 
V.  Oliver,  98  Va.  580,  36  S.  E.  980; 
Hawse  v.  First  Nat.  Bank,  113  Va. 
588,  75  S.  E.  127;  Ware  v.  Allen, 
128  U.  S.  590,  32  L.  ed.  563,  9  Sup. 
Ct.  Rep.  174 ;  Burke  v.  Dulaney,  153 
U.  S.  228,  38  L.  ed.  698,  U  Sup.  Ct. 
Rep.  816;  KeUy  v.  Olivier,  113  N.  C. 
442,  18  S.  E.  698;  Bigelow,  Bills  & 
Notes,  pp.  96,  97,  103,  and  cases 
cited.  I  have  stated  the  last  propo- 
sition as  applicable  to  unsealed  in- 
struments because  the  cases  cited 
arose  on  that  class  of  instruments, 
and  some  of  them  mention  that  fact ; 
but,  as  pointed  out  in  Greenleaf  on 
Evidence,  §  276:  "This  rule  *was 
introduced  in  early  times,  when  the 
most  frequent  mode  of  ascertaining 
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a  party  to  a  contract  was  by  his 
seal  afKxed  to  the  instrument ;  and  it 
has  been  continued  in  force  since 
the  vast  multiplication  of  written 
contracte,  in  consequence  of  the  in- 
creased business  and  commerce  of 
the  world.  .  .  .  The  rule  of  ex- 
cluding oral  testimony  has  hereto- 
fore been  applied  generally,  if  not 
universally,  to  simple  contracts  in 
writing,  to  the  same  e)Etent  and  with 
the  same  exceptions  as  to  specialties 
or  contracts  under  seal.'  " 

In  the  preceding  discussion,  we 
have  had  reference  to  suits  or  ac- 
tions between  the  immediate  i>arties 
to  the  instrument,  and  not  to  contro- 
versies with  third  persons.  The  ap- 
plkation  of  the  parol-evidence  rale 
to  unsealed  instruments  has  proved 
to  be  exceedingly  satisfactory,  and 
ample  for  the  protection  of  the 
rights  of  all  concerned.  Its  strict 
enforcement  ought  not  to  be  relaxed, 
and  when  parol  evidence  is  admis^- 
ble  in  contravention  of  the  prima 
facie  right  of  another,  it  should  be 
clear,  unequivocal  and  convincing. 
Nash  V.  Fugate,  24  Gratt  202,  18 
Am.  Rep.  640,  32  Gratt  595,  34  Am. 
Rep.  780 ;  Motley  v.  Carstairs,  supra. 
But  we  are  unable  to  see  any  reason 
why  the  same  rule  should  not  be  ap- 
plied to  sealed  as  to  unsealed  instru- 
ments. There  was  a  time  when  illit- 
eracy was  so  common  in  England 
that  a  man  who  conld  read  was  re- 
garded as  such  a  valuable  asset  to 
the  community  that  he  was  given 
the  benefit  of  clergy,  and  exempt 
from  the  punishment  of  death  ex- 
cept for  treason.  The  method  of 
evidencing  legal  liabiUty  was  by 
seal ;  nay,  more ;  a  bond  for  tho  pay- 
ment of  money  was  not  merely  the 
evidence  of  a  debt,  but  was  the  debt 
itself.  At  that  time  the  affixing  of  a 
seal  was  a  very  solemn  and  serious 
matter,  and  all  the  attending  cir- 
cumstances became  fixed  in  the 
minds  and  memories  of  those  who 
affixed  it  or  were  interested  in  it  It 
occurred  very  seldom,  sometimes 
not  more  than  once  in  the  lifetime  of 
the  party  affixing  it.  But  all  this 
has  passed  away.  •  The  average 
boainess  man  knows  little,  if  any- 
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thing  about  the  distinction  between 
sealed  and  unsealed  instruments, 
•and  £regaently  cannot  tdl  a  few 
hoard  after  signinsr  a  paper  whether 
it  had  a  scroll  by  way  of  seal  affixed 
to  it  or  not.  No  solemnity  is  at- 
-tabbed  to  th&  aflUxing  of  a  mere 
scroll,  and  while  there  may  exist 
£00d  reasons  for  retaininfi:  a  scroll 
to  certain  instruments  in  order  to 
■dispense  with  consideratioh,  or  to 
extend  the  period  of  limitation^  yet, 
■as  a  mere  matter  of  evidence,  we 
can  perceive  no  good  reason  for  the 
distinction.  The  reasoning  upon 
which  parol  evidence  will  not  be  re- 
ceived to  vary  or  alter  the  terms  of  a 
valid  written  instrument  applies 
with  equal  force,  and  like  limita- 
tions, to  sealed  and  unsealed  instru- 
mentis*  There  is  now  no  more 
solemnity  in  making  one  than  in 
making  the  other,  and  we  are  unable 
to  see  anything  in  reason,  policy,  or 
expediency,'  that  demands  of  the 
courts  the  further  maintenance  of  a 
doctrine  that  is  ^'highly  technical 
and  unsatisfactory,"  and  wholly  un- 
necessary for  the  protection  of  the 
rights  of  litigants. 

The  appellants  also  insist  that, 
prior  to  the  e^cecution  of  the  con- 
tract for  the  sale  of  the  farm,  there 
was  a  complete  oral  contract  be- 
tween them  and  Lane  for  the  sale  of 
the  farm,  and  the  ralargement  of  the 
capital  of  the  bank,  and  the  part  to 
be  performed  thereunder  by  Lane, 
valid  in  every  respect  except  as  to 
the  required  writing,  and  that  the 
part  only  relating  to  the  farm  was 
reduced  to  writing.  It  is  also 
charged  that  this  part  was  omitted 
at  the  special  instance  of  I^e. 
This  stated  a  case  for  the  admission 
of  parol  evidence, 
n?t  forbidden  by 
wu  »»rt  of  the  parol-evidence 
JSKi*"'""  rule,  and  the  evi- 
dence was  admissi- 
ble under  the  principle  announced  in 
Brent  v.  Richards,  2  Gratt.  639,  and 
Beach  v.  Bellwood,  104  Va.  170,  61 
S.  E.  184. 

We  are  of  opinion,  therefore,  that 
the  circuit  court  erred  in  sustaining 


the  demurrer  to  the  complainants' 
bill.  ( 

The  case  was  fully  devetoped  by 
the  evidence  on  both,  sides  before 
the  demurrer  was  passed  upon,  and 
the  decree  appealed  from  not  only 
sustained  the  demurrer  to  the  bill, 
but  also  dismissed  the  case  "upon 
its  merits."  The  court  had  excluded 
the  parol  evidence  of  the  complain- 
ants, tending  to  show  the  condition- 
al delivery  of  the  contract,  and,  of 
course,  did  not  consider  it  in  coming 
to  the  conclusion  to  dismiss  the  case 
on  its  merits.  In  speaking  of  this 
testimony,  the  trial  court,  in  its 
written  opinion,  says:  "The  evi- 
dence sought  to  be  introduced,  the 
court  would  say  in  passing,  is  ab- 
solute, contradictory  and  conJQicting, 
and,  if  it  were  admissible,  the  court 
would  find  much  difficulty  in  reach- 
ing a  conclusion." 

We  fully  concur  in  this  statement. 
The  case  is  renderied  doubtful  by  the 
character  of  the  evidence  intro- 
duced, and  is  in  such  condition  that 
this  court  cannot  safely  say  what 
decree  should  be  entered  in  it.  The 
case  made  by  the  pleadings  and  evi- 
dence is  one  in  which  an  issue 
should  have  been  ordered  to  be  tried 
by  a  jury,  and  we  j„^_^„^aM. 

thmk    it    should   be  l»»  ©Tldence-. 

remanded  to  the 
trial  court,  with  directions  to  award 
a  proper  issue  to  be  tried  by  a  jury 
at  its  bar  to  determine  whether  or 
not  it  was  agreed  between  the  appel- 
lants and  the  appellee,  L.  W.  Lane, 
Jr.,  that  the  contract  of  October  15, 
1917,  whereby  appellants  contracted 
to  purchase  of  said  Lane  the  farm 
mentioned  in  the  bill,  should  be  void 
or  of  no  effect  in  the  event  that  the 
proper  state  authorities  should  re- 
fuse to  grant  the  amendment  of  the 
charter  of  the  Peninsula  Bank  & 
Trust  Company,  set  forth  and  re- 
ferred to  in  said  bill,  and  upon  the 
trial  of  such  issue  the  appellants 
shall  be  permitted  to  introduce  parol 
testimony  and  to  use  such  of  the 
depositions  taken  in  this  cause  as  to 
it  shall  seem  proper.  We  do  not 
mean,  however,  to  hold  the  trial 
court  down  to  the  specific  issue 
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designated.  It  should  be  permitted 
to  order  such  issue  and  in  such  form 
as  will  determtaie  whether  or  not  it 
was  agreed  between  the  parties  that 
the  validity  and  binding  effect  of  the 
contract  for  the  purchase  of  the 
farm  was  dependent  upon  the  in- 
crease of  the  capital  stock  of  the 
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Peninsula  Bank  ft  Trust  Company, 
and  the  subscription  to  such  in- 
crease by  the  said  Lane,  set  forth  in 
appellants'  bill. 

Revex'sed  and  remanded. 

Petition  for  rehearing  denied  No- 
vember 26,  1920. 


ANNOTATION. 

AdnuMfl^ity  of  pared  evidence  to  show  duft  lealed  iBstrunMat  was  ddiw^nA 


It  is  a  view  generally  accepted  that 
the  rule  which  excludes  parol  evidence 
to  modify  a  written  contract  does  not 
— at  least,  as  regards  contracta  not 
under  seal — prevent  its  introduction  to 
show  that  a  written  instrument  was 
delivered  on  condition.  10  R.  C.  L.  p. 
1064,  g  260.  The  opinion  in  the  re- 
ported case  (WaiTAKEB  v.  Lane,  ante, 
1167)  contains  an  exhaustive  discus- 
sion of  the  admissibility  of  parol  evi- 
dence to  show  that  a  sealed  instru- 
ment was  delivered  subject  to  condi- 
tion. The  conclusion  reached  therein, 
that  such  evidence  is  admissible,  ia  in 
accord  with  the  growing  tendency  in 
modern  times  to  minimize  the  impor- 
tance of  a  seal,  and  to  apply  to  sealed 
contracts  the  same  rule  as  that  applied 
to  unsealed  contracts.  As  regards 
conveyances  of  real  estate,  there  seems 
to  be  little,  if  any,  relaxation  of  the 
original  rule  that  such  instruments 
cannot  be  delivered  to  the  grantee  up- 
on condition.  This  rule,  however, 
rests  upon  two  grounds:  (1)  the  in- 
admissibility of  parol  evidence  to 
prove  the  condition,  and  (2)  that  such 
delivery  is  an  attempt  to  deliver  the 
deed  in  escrow  to  the  grantee,  and 
that  this  cannot  be  done.  So  that, 
even  thongh  the  first  ground  should 
be  modified,  the  latter  would,  in  a 
proper  case,  prevent  the  introduction 
of  the  evidence. 

For  application  of  the  rule  as  to 
conveyances  of  real  estate,  see  Wip- 
fler  V.  Wipfier  <1906)  158  Hkh.  18,  16 
L.RA..(N.S.)  941.  116  N.  W.  644;  Reed 
V.  Reed  (1018)  117  Me.  281,  104  Atl. 
227.  That  a  delivery  in  escrow  cannot 
be  made  to  the  grantee  is  held  in  Dorr 


v.  Midelburg  (1909)  65  W.  Ta.  778,  2S 
LJt Jl.  (N.S.)  987,  65  S.  E.  97.  Tiffany, 
in  the  second  edition  (1920)  of  his 
work  on  Real  Property,  §  462,  says: 
"The  manual  transfer  of  the  instru- 
ment [deed},  which  is  ordinarily  as- 
sumed to  be  essential  to  a  conditional 
deliv»y,  nuist,  according  to  the 
thorities  in  t^is  country,  be  to  a  person 
other  than  the  grantee,  it  being  held 
that  if  the  grantor,  intending  to  make 
a  conditional  delivery,  hands  the  in- 
strument to  the  grantee,  there  is  nec- 
essarily an  absolute  delivery.  In  Eng- 
land the  older  authorities  aie  general- 
ly to  the  same  effect,  but  there  are 
occasional  modern  dicta  to  the  con- 
trary. That  the  mere  physical  trans- 
fer of  the  instrument  should,  in  any 
jurisdiction,  be  allowed  to  override  the 
grantor's  explicit  declaration  of  inten- 
tion that  the  instrument  shall  not  be 
immediately  operative,  is  a  striking 
illustration  of  the  persistence  of  the 
primitive  formalism  before  referred  to. 
...  A  tendency  to  break  in  upon 
such  a  rule  is  indicated  by  decisions 
that  it  does  not  apply  if  the  instru- 
ment shows  on  its  face  an  intention 
that  others  than  those  who  have  ex- 
ecuted it  shall  join  in  its  executiim 
before  it  shall  become  operative,  as 
well  as  by  decisions  that  the  granbu* 
can  hand  the  instrument  to  the  gran- 
tee, to  be  in  turn  handed  by  the  lat- 
ter to  a  third  person,  to  hold  it  in  es- 
crow, without  thereby  rendering  it 
immediately  operative."  The  auth<ff' 
refers  to  the  rule  as  to  contracts  gen- 
erally permitting  a  conditional  deliv- 
ery to  the  grantee,'  thus  r^udiatinK 
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the  ancient  rule,  and  says:  "The 
same  considerations  in  favor  of  its 
repudiation  would  seem  to  apply  in 
case  of  deeds  of  conveyance."  A  ten- 
dency to  abandon  the  rule  is  seen  in 
Inman  v.  Quirey  (1917)  128  Ark.  605, 
194  S.  W.  868,  where  it  was  held  com- 
petent to  show  by  parol  'that  deeds 


which  had  been  delivered  to  the  gran- 
tees were  delivered  on  the  express  con- 
dition that  they  should  not  become  ef- 
fective except  in  a  certain  event.  The 
court,  however,  says  that  such  evi- 
dence did  not  show  an  attempt  to  de- 
liver the  deed  in  escrow  to  the  gran- 
tees. W.  A.  E. 


CITY  OF  ENTERPRISE,  Appt., 

V. 

J.  RAWLS. 
AUbama  Supreme  Court  ^October  14,  1930. 
(—  Ala.  --v  86  So.  374.) 

Tu  -—  crediting  amount  on  judgment. 

1.  A  taxpayer  cannot  discharge  his  obligation  by  crediting  the  amount, 
with  the  consent  of  the  municipal  authorities,  upon  a  judgment  which  he 
holds  against  the  municipality. 

[See  note  on  this  queatum  beginning  on  page  1177.] 


—  method  of  collection. 

2.  Municipal  taxes  may  be  collected 
by  assumpsit  in  the  absence  of  a  statu- 
tory provision  to  the  contrary. 

[See  26  R.  C.  L.  380,  381.] 

—  how  discharged. 

3.  A  tax  is  a  contribution  for  sup- 
port of  government,  to  be  discharged 
in  money. 

[See  26  R.  C.  L.  ^3,  876.] 


Municipal  corporatimi  —  daty  to  no- 
tice power  of  servant. 
4.  One  dealing  with  municipal  gov- 
ernments or  their  officers  .or  agents  is 
bound  to  take  notice  of  the  powers 
and  their  limits  conferred  upon  or  ex- 
ercisable by,  such  governmental  agen- 
cies and  their  administrators. 
[See  19  B.  C.  L.  1066.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Coffee 
County  (Foster,  J.)  in  favor  of  defendant  in  an  action  brought  to  enforce 
payment  of  delinquent  city  taxes.  Reversed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 


Mr.  W.  W.  Sanders,  for  appellant: 

Plaintiff  has  the  right  to  sue  in  an 
action  of  assumpsit  to  recover  the 
taxes,  notwithstanding  a  statutory 
remedy  is  also  given  to  enforce  their 
payment 

winter  v.  Montgomery,  79  Ala.  481; 
Marion  County  v.  Woodbnm  M«can- 
tile  Go.  60  Or.  867,  41  LJl.A.(N.S.) 
734,  119  Fac.  487. 

A  taxpayer  cannot  be  allowMl  to  set 
off  a  private  obligation  owing  to  him- 
self, against  his  obligation  for  pay- 
ment of  taxes. 

87  Cyc.  1247. 

Messrs.  SoUte  ft  Sellle  for  appellee. 


McClellan,  J.,  delivered  the  opin- 
ion of  the  court: 

The  appellant,  a  municipal  corpo- 
ration, brought  this  action  in  as- 
sumpsit against  the  appellee,  a  tax- 
payer therein,  to  collect  municipal 
taxes  for  the  years  1911  to  1915,  in- 
clusive. The  only  plea  was  the  gen- 
eral issue.  There  was  judgment  for 
the  defendant,  appellee. 

For  some  reason  not  disclosed  by 
the  record  the  appellant  was  indebt- 
ed to  appellee,  for  which  appellant 
had  given  the  appellee  a  note.  A 
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receipt,  over  the  signature  of  the 
"clerk  and  treasurer"  of  the  munic- 
ipality, recites  that  the  appellee's 
taxes  for  the  tax  year  1911  were 
"paid"  by  the  givinsr  by  the  appellee 
of  credit  on  that  note  for  the  amount 
of  appellee's  taxes  for  that  tax  year 
"and  taking  judgment  [on  the  note, 
we  interpolate]  for  the  balance  in 
the  circuit  court  ...  as  per  the 
agreement  on  same  by  the  mayor 
and  city  attorney  representing  the 
city  of  Enterprise  and  0.  C.  Doster 
representing  J.  Rawls,"  appellee. 
The  taxes  for  the  years  1912  to  1915, 
inclusive,  were  claimed  to  be  paid, 
in  effect,  by  a  process  of  crediting 
their  annually  accruing  amounts  on 
appellee's  judgment  against  the  mu- 
nicipality. 

No  question  appears  to  have  been 
made  in  the  trial  court  with  respect 
to  the  appellee's  liability  for  taxes 
for  the  tax  years  stated,  though 
there  is  evidence  to  the  effect  that 
the  sums  annually  due  from  the  ap- 
pellee were  less  thsm  the  respective 
sums  claimed  in  the  complaint.  The 
sole  defense  was  "payment"  of  the 
taxes  annually  demandable  of  the 
appellee  in  the  manner  indicated. 
In  the  absence  of  statute  prescrib- 
ing a  remedy  excluding  recourse  to 

assumpsit,  municr 
Su;^?!*;.*'       iPal  taxes  may  be 

collected  through 
that  process.  Winter  v.  Montgom- 
ery, 79  Ala,  481 ;  Southern  R.  Co.  v. 
State,  150  Ala.  527,  530,  531,  43  So. 
718 ;  Greil  Bros.  Co.  v.  Montgomery, 
182  Ala.  291,  300,  62  So.  692,  Ann. 
Cas.  1915D,  738.  We  are  not  advised 
that  any  such  restrictive  provision 
precludes  this  municipality  from  em- 
ploying assumpsit  to  collect  taxes 
due  it. 

Taxes  are  not  debts ;  they  do  not 
result  from  contractual  obligations ; 
they  are  contributions  required  for 
the  support  of  the  govemmenl  Jud- 
son,  Taxn,  (2d  ed.)  §  452;  37  Cyc. 
706.  Unless  qualified  in  the  context, 
the  term  "taxes"  or 
"tax"  is  used  in  the 
sense  of  money — an 
exaction  to  be  alone  discharged  in 


— kow 


money.  Desty,  Taxn.  p.  6 ;  Gallo- 
way v.  Tavares,  37  Fla.  58,  19  So. 
171;  37  Cyc.  706,  708;  1  Cooley, 
Taxn.  p.  16,  and  note  2 ;  Shireveport 
V.  Gregg,  28  La.  Ann.  836,  837.  We 
are  advised  of  no  statute,  applieaUe 
to  this  municipality,  the  context  of 
provisions  of  which  would  atlmit  of 
a  construction  that  did  or  would 
warrant  a  taxiwyer  tiierein  to  diis- 
charge  or  pay  his  taxes  in  anything 
but  money.  It  is  not,  as  appears, 
contended  that  the  taxes  demand- 
able  for  the  years  1911  to  1915,  in- 
clusive, were  paid  in  money.  From 
considerations  suggested  by  the  fact, 
among  others,  that  taxes,  as  before 
defined,  are  designed  and  collected 
solely  for  the  purpose  of  supporting 
the  governments  and  maintaining 
their  proper  activities  and  functions, 
it  has  been  wcU  decided  elsewhere 
that  the  general  role  is  that  a  set^rfF 
or  counterclaim  cannot  be  inter- 
posed in  an  action  for  the  recovery 
of  delinquent  taxes.  37  Cyc.  710, 
1233,  1247.  Taxes  are  not  "assets 
which  can  be  seized  by  attachment 
or  other  judicial  process,  and  sub- 
jected to  the  payment  of  municipal 
indebtedness.  They  are  not  the  sub- 
ject of  set-off,  either  on  behalf  of  the 
state  or  the  municipality  for  which 
they  are  imposed,  or  of  the  collector, 
or  on  behalf  of  the  person  taxed,  as 
against  such  state,  municipality,  or 
collector,"  unless  that  process  is  au- 
thorized by  law.  This  is  quoted 
from  1  Cooley,  Taxn.  p.  20.  Sup- 
porting authorities  are  collated  in 
the  notes  thereto.  If  the  debts  of  a 
municipality,  held  by  a  taxpayer, 
cannot  be  set  off  against  taxes  due 
the  municipality — and  no  such  ao- 
thority  is  known  to  this  court —  mu- 
nicipal officers,  as  well  as  municipal 
governing  bodies,  are  powerless  to 
effect  the  same  result  agreement 
with  the  creditor-  _p^a„i,^ 
taxpayer;  this,  be-  ■moiwt^M 
cause  no  such  power  "  «»•■»*• 
or  authority  is  conferred  on  them, 
so  far  as  this  court  is  advised.  Per- 
sons dealing  with  raonicipal  govem- 
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ments  or  their  officers  or  agents  are 
bound  to  t^e  notice 
co^  of  the  powers  and 
ymmttoH-dotr  th&x  lunits  Con- 
ferred upon  o^;  ex- 
ercisable by  such 
Kovenimental  agencies  and  tiieir  ad- 
ministrators. Greneral  Electric  Co. 
V.  Ft.  Deposit,  174  Ala.  179, 183,  56 
So.  802. 

According  to  the  record  now  un- 
der review,  this  arrangement,  to 
which  appellee  attributes  his  right 
to  the  benefit  of  the  character  of  tiuc 
discharge  disclosed,  was  undertaken 
to  be  made  through  officers  6r  agents 
of  the  municipality,  who  do  not  ap- 
pear to  have  had  any  such  power  or 
authority.  Being  without  authority 
to  maice  .such  an  engag^ent  or  to 
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validly  carry  into  effect  sue)}  an  ar- 
rangement, the  agreement  to  the  end 
designed  or  the  actual  accomplish- 
ment of  it  through  mere  credito  and 
receipts  was  and  is  vain.  Unless 
some  other  defense  or  bar  is  shown, 
the  appeHee  was  liable  for  the  true 
amount  of  the  taxes  due  the  appel- 
lant for  the  years  1911  to  1915,  in- 
clusive. Hence,  the  court,  trying  the 
case  without  a  jury,  erred  in  render- 
ing judgment  for  the  defendant,  ap- 
pc^ee.  The  judgment  is  reversed, 
and  the  cause  is  remanded  for  final 
ascertainment  of  the  correct  amount 
for  which  judgment  should  be  ren- 
dered. 

Anderson,  Ch.  J.,  and  SomerviUe 
and  Thomas,  JJ.,  concur. 


ANNOTATION. 

VaUdHy  and  cffc«t  of  agreemoit  tiiat  claim  may  be  i^^pUed  vpon  or  set  (tf 

agaiiut  taxes. 


Cases  under  valid  statutes  allowing 
the  payment  of  taxes  in  warrants, 
coupons,  etc.,  are  excluded,  as  are  cas- 
es under  agreements,  made  in  advance 
of  the  assessment  of  taxes,  that  serv- 
ices to  a  city  shall  be  in  lieu  of  taxes. 

In  the  absence  of  constitutional  or 
statutory  authority,  taxes  can  only  be 
paid  in  money,  and  any  agreement  that 
a  pre-existing  claim  may  be  set  off 
against  taxes  is  of  no  effect. 

Entbipbise  v.  Rawlb  (reported 
herewith)  ante,  1175;  Scobey  v.  De- 
catur County  (1880)  72  Ind.  552;  Wy- 
man  v.  Searle  (1910)  38  Neb.  26,  128 
N.  W.  801;  Bindley  v.  Pittsburgh 
(1916)  64  Pa.  Super.  Ct.  371;  Wagner 
V,  Porter  (1900)  —  Tex.  Civ.  App.  — , 
56  S.  W.  561;  Houston  v.  Stewart 
(1905)  40  Tex.  Civ.  App.  499,  90  S.  W. 
49;  Figures  v.  State  (1907)  —  Tex. 
Civ.  App.  — ,  99  S.  W.  412;  Oneida 
County  V.  Tibbits  (1905)  125  Wis.  9, 
102  N.  W.  897;  Oneida  County  v.  Kep- 
pler  (1905)  125  Wis.  18,  102  K.  W. 
11S6. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Enterprise  v.  Rawls) 
that  'the  masror  and  attorney  of  a  city 
coald  not  agree  that  a  taxpayer  might 
pay  his  taxes  by  crediting  the  amount 


upon  a  judgment  against  the  city,  and 
that  such  agreement  was  no  defense 
to  an  action  by  the  city  for  the  taxes. 

In  Scobey  V.  Decatur  County  (1880) 
72  Ind.  562,  supra,  it  was  said  and 
held:  "It  is  settled  law  that  a  set- 
off cannot  prevail  against  taxes  levied 
for  general  or  local  governmental  pur- 
poses. Cooley,  Taxn.  18.  The  county 
commissioners  could  have  no  power  to 
declare,  even  by  express  contract,  a 
man's  taxes  paid  before  they  were  as- 
sessed, and  certainly  merely  minis- 
terial officers,  such  as  the  treasurer 
and  auditor,  would  have  no  such  au- 
thority." 

"The  mistake  of  a  treasurer  in  ac- 
cepting  coupons  in  payment  for  dis- 
trict general  taxes  will  not  derive  the 
public  of  its  right  to  collect  such  taxes, 
nor  will  such  payment  subrogate  the 
purchaser  to  the  rights  of  the  district.'* 
Wyman  v.  Searle  (1910)  88  Neb.  26, 
128  N.  W.  801,  supra. 

Where  town  treasurers  have  unlaw- 
fully accepted  in  payment  of  county 
taxes  certificates  of  county  expenses, 
though  duly  issued,  the  county  treas- 
urer may  recover  the  amount  thereof 
from  them. '  Oneida  County  v.  Tibbits 
(1906)  125  Wis.  9,  102  N.  W.  897,  and 
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Oneida  Gounly  v.  Keppler  (1905)  126 
Ww.  18,  102  N.  W.  1135.  supra. 

In  a  suit  by  a  state  for  taxes,  it  is 
no  defense  to  show  that  the  tax  col- 
lector was  given  credit  fqr  the  taxes 
by  the  taxpayer  in  his  account  with 
the  collector,  as  the  collector,  beins 
only  authorized  to  receive  cash  for 
taxes  due  the  state  and  county,  could 
not  bind  his  principal  by  such  a  trans- 
action. Figures  v.  State  (1907)  — 
Tex.  Civ.  App.  — ,  99  S.  W.  412,  supra. 

A  city  is  not  liable  upon  its  con- 
tract to  receive  for  taxes  its  scrip,  is- 
sued in  violation  of  law  and  public 
policy.  Lindsey  v.  Rottaken  (1878) 
32  Ark.  619.  So,  as  to  its  illegal  war- 
rants. Fuller  V.  Chicago  (1878)  89 
I1L282. 

An  owner  may  recover  from  a  city, 
on  a  breach  of  covenant,  sums  paid  by 
him  for  assessments  for  a  sewer  and 
for  paving,  etc.,  for  which  writs  of 
scire  facias  had  issued  against  him, 
where  the  premises  at  the  time  of  the 
assessment  were  under  a  lease  to  the 
city  which  provided  for  rent  and  con- 
tained an  agreement,  further,  that  the 
city  was  "also  to  pay  all  city  taxes,  or 
assessments,  made  against  said  prop- 
erty by  the  city,  and  make  all  improve- 
ments at  its  own  cost  and  expense;" 
as  the  owner  could  not  have  set  o£f  the 
claim  under  the  lease  if  it  had  ma- 
tured, and  it  had  not  matured  until  the 
owner  was  compelled  to  pay.  Bindley 
V.  Pittsburgh  (1916)  64  Pa.  Super. 
Ct.  371,  supra. 

In  Wagner  v.  Porter  (1900)  —  Tex. 
Civ.  App.  — ,  66  S.  W.  561,  supra,  it 
was  held  that  an  employment  by  a  city 
of  an  attorney  in  certain  pending  suits 
for  a  reasonable  fee,  to  be  applied  to 
the  payment  of  taxes  then  due  and  to 
become  due  to  said  city  by  such  at- 
torney, was  null  and  void  so  far  as  it 
allowed  him  to  pay  the  taxes  due  and 
to  become  due  to  the  city  by  a  credit 
upon  the  amount  which  might  be  due 
him  by  said  city  under  such  contract, 
and  that  he  could  not  recover  for  con- 
version of  property  levied  upon  for 
the  payment  of  such  taxes.  The  court 
said:  "If  the  city  of  Greenville  has 
accepted  the  services  of  appellee,  and 
received  the  benefit  of  tiie  same,  it 


would  be  responsible  to  him,  on  a 
quantum  meruit,  for  the  reasonable 
vidue  of  such  services;  but  appellee 
cannot,  under  the  Constitution  and 
law, , offset  the.  amount  so  due  bim 
against  the  taxes  due  by  him  to  the 
city,  and  which  were  levied  to  pay 
current  expenses,  and  the  interest  and 
sinking  fund  of  the  bonds  of  said  city. 
We  think  the  uncontroverted  evidence 
in  this  case  shows  that  appellee  has, 
and  can  have,  no  right  of  recovery  in 
this  suit  against  the  city  of  Green- 
ville." 

The  court  will  set  aside  a  settlement 
of  taxes  based  in  part  on  a  city's  un- 
lawful receipt  of  certificates  and  of  a 
warrant,  under  an  ordinance  unlaw- 
fully making  such  certificates  receiv- 
able for  taxes.  Houston  v.  Stewart 
(1905)  40  Tex.  Civ.  App.  499,  90  s'.  W. 
49,  supra. 

It  may  be  noted  that  in  McCracken 
V.  Elder  (1859)  34  Pa.  239,  it  was  held 
in  a  suit  for  a  tax  by  a  school  tax  col- 
lector, who  had  paid  the  amount  of 
such  tax  to  the  school  board,  that  the 
defendant  could  not  set  off  unliqui- 
dated damages  arising  out  of  a  breach 
of  contract  between  himself  and  the 
school  board.  The  defendant  was  re- 
fused leave  to  prove  that,  after  this 
tax  had  been  assessed,  the  school  di- 
rectors entered  into  a  contract  with 
him  for  the  building  of  a  schoolbouse, 
for  which  they  were  to  pay  him  a  cer- 
tain sum  and  to  release  him  from  any 
school  tax  he  then  owed  the  township, 
that  he  was  ready  and  willing  to  per- 
form his  contract  in  manner  and  form 
as  agreed  upon,  but  that  the  directors 
refused  to  allow  such  house  to  be  built 
The  court  said:  "In  a  suit  by  the  col- 
lector, the  defendant  could  not  set  off 
unliquidated  damages  arising  out  of  a 
breach  of  a  contract  between  himself/ 
and  the  school  district.  Certainly  not 
under  the  pleadings  in  this  case.  That 
was  a  transaction  between  other  par^ 
ties ;  and  if  it  were  not,  we  are  not  pre- 
pared to  admit  that  a  taxpayer  can  in- 
terpose a  claim  of  set-off  against  tiie 
collection  of  the  tax  assessed  upon 
him." 

But  on  the  other  hand,  in  New  Or^ 
leans  v.  New  Orleans  Waterworks  Co. 
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<1884)  36  La.  Ann.  432,  where  a  city 
brought  an  action  to  recover  taxes  as- 
sessed for  a  period  during  which  the 
defendant  had  furnished  water  to  the 
city  in  consideration  of  a  void  statu- 
tory exemption  from  taxation,  it  was 
held  that  the  defendant  could  recover 
for  water  furnished,  to  the  extent  that 
the  exemption  was  the  consideration  of 
defendant's  obligation  to  supply  free 
water. 

It  may  be  noted  that  in  Cobb  v. 
Elizabeth  City  (1876)  75  N.  C.  1,  the 
court  said;  "D^ts  owing  by  the  town 
conwration,  in  whatever  form  they 
may  be  evidenced,  cannot  be  set  off 
against  a  demand  for  town  taxes,  un- 


less there  be  a  special  contract  to  that 
effect." 

It  seems  to  have  been  held  in  the 
briefly  reported  case  of  Gess  v.  Com- 
mon School  Dist.  <189S}  15  Ky.  L.  Rep. 
80,  that  the  trustees  of  a  common- 
school  district  have  the  power  to  ac- 
cept a  donation  of  land  upon  condition 
that  it  shall  revert  to  the  donor  in 
the  event  it  shall  cease  to  be  used  for 
school  purposes,  and  that,  in  con- 
sideration of  the  donation  of  land  up- 
on which  to  build  a  schoolhouse,  the 
trustees  of  a  school  district  have  the 
power  to  release  the  donor  from 
the  payment  of  taxes  levied  to  build 
the  schoolhouse.  B.  B.  B. 


TIMOTHY  BURNS,  Plflf.  in  Err., 

V. 

WRAY  FARMERS'  GRAIN  COMPANY, 

«  Colorado  Supreme  Court Oecomber  2,  1918, 

(65  Colo.  425,  176  Pac.  487.) 

Bfonopoly  —  by-law  of  corporation  —  restraint  of  eompetitioii. 

1.  A  by-law  of  a  corporation  organized  to  purchase  farm  produce, 
whose  stock  is  held  by  the  farmers  of  a  community,  imposing  a  penalty 
'on  each  member  who  sells  produce  to  a  competitor  of  the  corporation,  is 
invalid  as  an  unreasonable  restraint  of  competition. 
[See  note  on  this  qitestion  beginning  on  page  1185.] 


Contract  —  validity  —  restraint  of 
competition. 

2.  A  contract  which  tends  or  is  de- 
signed to  destroy  or  stifle  competition 
is  as  much  against  public  policy  as  is 
one  in  restraint  of  trade. 

[See  6  R.  C.  L.  787.] 
—  ground  of  illegality. 

3.  The  illegality  of  a  contract  or 
combination  for  the  restraint  of  com- 
petition does  not  lie  in  the  agreement 


not  to  compete,  but  in  its  reflex  in- 
jury to  the  public. 

[See  19  R.  C.  L.  41.  42.] 
—  reasmableness  —  question  of  fact. 

4.  Each  case  in  which  the  question 
of  reasonableness  in  restraint  of  com- 
petition in  a  contract  arises  must  be 
determined  according  to  its  own  par- 
ticular facts. 

[See  19  B.  G.  L.  43.] 


Error  to  the  District  Court  for  Yuma  County  (Burke,  J.)  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  money  al- 
leged to  be  due  under  the  provisions  of  a  certain  by-law  of  the  company. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Louis  Henke,  for  plaintiff  in  er-  straint  of  trade,  and  contrary  to  pufo- 
ror:  lie  policy. 

The  by-law  in  question  is  illegal,  Louisville  Fire  Underwriters  v. 
tends  to  stifle  competition,  is  in  re-    Johnson,  18S  Ky.  797,  24  IJKA.(N.S.) 
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153,  119  S.  W.  153;  People  ex  rel.  Mc- 
Ilhany  v.  Chicago  Live  Stock  Exeh.. 
170  111.  556,  39  L.R.A.  373,  62  Am.  St. 
Hep.  404,  48  N.  E.  1062;  6  R.  C.  L.  788, 
§  192;  Slaughter  v.  Thacker  Coal  & 
Coke  Co.  55  W.  Va.  642,  65  L.R.A.  342, 
104  Am,  St.  Rep.  1013,  47  S.  E.  247, 
2  Ann.  Gas.  335;  W.  W.  Montague  & 
Co.  V.  Lowry,  193  U.  S.  38,  48  L.  ed. 
608,  24  Sup.  Ct.  Rep.  307;  More  v. 
Bennett,  140  111.  69,  15  L.R.A.  361,  33 
Am.  St.  Rep.  216,  29  N.  E.  888;  State 
ex  rel.  Snyder  v,  Portland  Natural  Gas 
&  Oil  Co.  153  Ind.  483,  53  L.R.A.  413, 
74  Am.  St.  Rep.  314,  53  N.  E.  1089; 
Addyston  Pipe  &  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20 
Sup.  Ct.  Rep.  96 ;  Richardson  v.  Buhl, 
77  Mich.  632,  6  L,R.A,  457,  43  N.  W. 
1102;  State  ex  rel.  Watson  v.  Standard 
Oil  Co.  49  Ohio  St.  137,  15  L.R.A.  145, 
34  Am.  St  Rep.  541,  30  N.  E.  279; 
Beechley  v.  Mulville,  102  Iowa,  602,  63 
Am.  St.  Rep.  479,  70  N.  W.  107,  71  N. 
W.  428;  Cohen  v.  Berlin  &  J.  Envelope 
Co.  166  N.  Y.  292,  59  N.  E.  906;  Ford 
T.  Chicago  Milk  Shippers'  Asso.  155 
III.  166,  27  L.R.A.  298,  39  N.  E.  651; 
Vulcan  Powder  Co.  v.  Hercules  Pow- 
der Co.  96  Cal.  510,  31  Am.  St.  Rep. 
242,  31  Pac.  581;  Pacific  Factor  Co.  t. 
Adler,  90  Cal.  110,  25  Am.  St.  Rep.  102, 
27  Pac.  36;  Martell  v.  White,  185  Mass. 
255,  64  L.R.A.  260,  102  Am.  St.  Rep. 
341,  69  N.  E.  1085;  Ellis  v.  Inman, 
P.  &  Co.  65  C.  C.  A.  488,  131  Fed.  182; 
Jackson  v.  Stanfield,  137  Ind.  592,  23 
L.R.A.  588,  36  N.  E.  345.  37  N.  E.  14; 
Ludowese  v.  Farmers'  Mut.  Co-op.  Co. 
164  Iowa,  197,  145  N.  W.  475;  Inter- 
Ocean  Pub.  Co.  V.  Associated  Press, 
184  111.  438,  48  L.R.A.  568,  75  Am.  St. 
Rep.  184,  56  N.  E.  822;  Re  Long  Is- 
land R.  Co.  19  Wend.  37,  32  Am.  Dec. 
429;  Stewart  v.  Stearns  &  C.  Lumber 
Co.  56  Fla.  570,  24  L.R.A.  (N.S.)  649, 
48  So.  19;  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal  &  Coke  Co.  60  W.  Va.  508, 
10  L.R.A.CN.S.)  268,  116  Am.  St.  Rep. 
901,  66  S.  E.  264,  9  Ann.  Gas.  667. 

Mr.  M.  M.  Bulkeley,  for  defendant 
in  error: 

Agreements,  by-laws,  associations, 
and  corporations  that  impose  only  a 
partial  restraint  upon  trade,  and  which 
are  reasonable,  are  valid  and  enforce- 
able by  the  courts. 

Freudenthal  v.  Espey,  46  Colo.  488, 
26  L.R.A.(N.S.)  961, 102  Pac.  280;  Bar- 
rows v.  McMurtry  Mfg.  Co.  54  Colo. 
432,  131  Pac.  430;  Jewel  Tea  Co.  v. 
Watkins,  26  Colo.  App.  494.  145  Pac. 
719;  People  ex  rel.  Pinckney  v.  New 


York  Fire  Underwriters,  54  How.  Pr, 
240;  Louisville  Fire  Underwriters  t. 
Johnson,  133  Ky.  797,  24  L.R.A.(N.S.) 
153,  119  S.  W.  153;  Standard  Oil  Co.  v. 
United  States,  221  U.  S.  1,  65  L.  ed. 
619,  34  L.R.A.(N.S.)  834,  31  Sup.  Ct. 
Rep.  602,  Ann.  Gas.  1912D,  7S4;  State 
v.  Duluth  Bd.  of  Trade,  107  Minn.  506, 
23  L.R.A.(N.S.)  1260,  121  N.  W.  395; 
Diamond  Match  Co.  v.  Roeber,  106  N> 
Y.  473,  60  Am.  Rep.  464,  13  N.  E.  419; 
Walter  A.  Wood  Mowing  &  Reaping 
Co.  v.  Greenwood  Hardware  Co.  75 
S.  C.  378,  9  L.R.A.(N.S.)  501,  55  S.  E. 
973,  9  Ann.  Gas.  902;  Matthews  v. 
Associated  Press,  136  N.  Y.  383,  82 
Am.  St.  Rep.  741,  32  N.  B.  981;  Na- 
tional Protective  Asso.  v.  Gumming, 
170  N.  Y.  315,  58  L,B.A.  185,  88  Am. 
St.  Rep.  648,  63  N.  E.  369;  National 
Enameling  &  Stamping  Co.  v.  Haber- 
man,  120  Fed.  415;  McCurry  v.  Gibson, 
108  Ala.  461,  64  Am.  St.  Rep.  177,  18 
So.  806;  Watertown  Thermometer  Co. 
v.  Pool,  51  Hun,  157,  4  N.  Y.  Supp. 
861;  Pulp  Wood  Co.  v.  Green  Bay  Pa- 
per &  Fiber  Co.  157  Wis.  604,  147  N. 
W.  1058;  Merriman  v.  Cover,  104  Va. 
428,  51  S.  E.  817;  Ripy  v.  Art  W^U 
Paper  Mills,  41  Okla.  20,  51  L.RJL 
(N.S.)  33,  136  Pac.  1080;  Fleckenstein 
Bros.  Co.  V,  George  Fleckenstein,  76 
N.  J.  L.  613,  24  L.R.A.  (N.S.)  913,  71 
Atl.  265;  Hall  Mfg.  Co.  v.  Western 
Steel  &  1.  Works,  L.R.A.1916G,  620, 142 
C.  C.  A.  220,  227  Fed.  588;  Baird  v. 
Smith,  128  Tenn.  410,  L.R.A.1917A,' 
376,  161  S.  W.  492;  Ray,  Contractual 
Lim.  chap.  9;  6  R.  C.  L.  785-790,  H 
190-194;  Clark,  Gontr.  p.  399. 

Allen,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  brous:ht  by  the 
Wray  Farmers'  Grain  Company,  a 
corporation,  against  one  of  its  stcK^- 
holders,  to  recover  a  sum  of  mon^ 
alleged  to  be  due-  to  the  corporation 
under  the  provisions  of  a  certain 
by-law  of  the  company.  The  plain- 
tiff obtained  a  judgment,  and  the  de- 
fendant brings  error. 

The  main  question  presented  for 
our  determination  is  tiie  validity  of 
the  by-law  upon  which  the  i^aintiflfs 
right  to  recover  is  predicated.  It  is 
proper,  at  the  outset,  to  note  the  fol- 
lowing admitted  and  undisputed 
facts: 

The  plaintiff  is  a  corporation,  or- 
ganized under  the  laws  of  Colorado, 
and  having  its  principal  place  of 


Digitized  by  Google 


BURNS  V.  WRAY  Fj 

IBS  Colo.  itS^ 

ouainess  and  its  office  in  the  town  of 
Wray,  Colorado.  Ita  business  is  that 
of  buying,  selling,  and  storing  grain, 
and  dealing  in  hogs  and  in  coai.  It 
buys  and  sells  to  "members  and  non- 
members.*'  The  capital  stock  of  the 
plaintiff  corporation  is  divided  into 
400  shares,  of  |25  each.  There  are 
230  stockholders.  The  defendant  is 
a  farmer  residing  near  the  town  of 
Wray,  and  owns  two  shares  of  the 
capital  stock.  The  following  is  a  by- 
law of  the  plaintiff  J  being  the  by-law 
Mrhich  is  involved  in  this  controver- 
sy: "The  stockholders  of  this  com- 
pany may  sell  grain  to  competitors 
in  Wray,  only,  by  paying  to  t^e  sec- 
retary of  the  Wray  Fanners'  Grain 
Company  the  sum  of  1  cent  per 
bushel  for  each  bushel  of  grain  so 
sold,  as  his  proportional  share  of  the 
maintenance  of  the  company;  pro- 
vided grain  sold  to  local  feeders  and 
£rain  sold  for  seed  for  use  in  our 
immediate  locality  shall  be  exempt 
from  penalty.  If  any  stockholder  is 
found  guilty  of  avoiding  this  by-law 
his  stock  shall  be  liable  to  forfeiture 
in  this  corporation." 

The  foregoing  by-law  was  reg- 
ularly adopted  by  the  plaintiff  grain 
company  at  a  meeting  of  the  stock- 
holders, at  which  meeting  defendant 
was  present  and  assented  to  the 
adoption  of  iihis  by-law.  While  the 
by-law  in  question  was  in  full  force 
and  effect,  the  defendant  sold  and 
delivered  about  3,600  bushels  of 
wheat  to  a  competitor  of  the  plain- 
tiff in  the  town  of  Wray. 

Under  the  by-law  above  quoted 
the  plaintiff  below  claims  the  right 
to  recover  from  the  defendant  the 
sum  of  $35  on  account  of  his  havmg 
sold  3,600  bushels  of  grain  to  plain- 
tiff's competitor  in  Wray,  the  by-law 
providing  that  a  stockholder  selling 
to  such  competitor  shall  pay  the 
grain  company  "the  sum  of  1  cent 
per  bushel  for  each  bushel  of  grain 
80  sold." 

It  was  contended  by  the  defendant 
in  th^  trial  court,  as  it  is  contended 
here,  that  the  by-law  above  quoted 
is  invalid,  as  being  "in  restraint  of 
trade,'*  and  that  it  "tends  to  stifle 
compf^ition"  a^d.  "is  contraiy  to 
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public  policy."  The  trial  court  held 
the  by-law  valid,  evidently  upon  the 
ground  appearing  in  the  following 
remark  of  the  trial  judge:  "I  find 
nothing  in  that  contract  [by-law] 
which  is  an  unreasonable  restraint 
of  trade." 

Both  parties  treat  the  by-law  in 
question  from  the  standpoint  of  a 
contract,  applying  to  it  the  same 
tests  as  are  applied  in  determining 
the  validity  of  contracte.  The 
method  thus  token  is  undoubtedly 
proper.  Numerous  by-laws  not  re- 
pugnant to  public  policy  have  been 
u^eld  as  reasonable,  and,  on  the 
ouier  hand,  by-laws  operating  in  re- 
straint of  trade  have  been  held  in- 
valid. 7  R.  C.  L.  146,  §  118. 

The  validity  of  the  by-law  in  the 
instent  case  is  questioned,  and  there- 
fore must  be  determined,  solely  with 
regard  to  whether  or  not  it  is  in  such 
restraint  of  trade  as  to  be  contrary 
to  public  policy. 

"The  question  is  thus  reduced  to 
the  inquiry  whether  at  common  law 
the  contract  here  involved  is  viola- 
tive of  any  canon  of  public  policy. 
In  considering  this  question,  much 
confusion  may  be  avoided  by  mark- 
ing the  distinction,  not  always  ob- 
served in  the  adjudicated  cases,  be- 
tween those  contracts  which,  since 
the  earliest  history  of  the  law  on  the 
subject,  have  been  designated  as 
'contracte  in  restraint  of  trade/  and 
those  more  correctly  designated  as 
'contracts  in  restraint  of  competi- 
tion,' The  term  'contracts  in  re- 
stzaint  of  trade'  has  so  long  been 
applied  to  undertokings  not  to  pur- 
sue a  particular  profession,  trade, 
or  business,  and  has  so  thoroughly 
acquired  that  conventional  signifi- 
cance, as  to  render  its  use  in  any 
other  connection  confusing.  The 
rules  relating  to  stich  contracte  are 
of  long  stonding  and  thoroughly  es- 
tabli^d."  Fisher  Flouring  Mills 
Co.  V.  Swanson,  76  Wash.  649,  51 
L.R.A.(N.S.)  622,  137  Pac.  144. 

The  law  in  this  state  as  to  the 
class  of  contracte  last  mentioned  in 
the  foregoing  quotetions  has  been 
announced  in  Freudenthal  v.  Espey, 
45  Colo.  488,  26  L.RJl.(N.S.)  961,. 
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102  Pac.  280,  and  in  Barrows  v.  Mc- 
Murtiy  Mfg.  Co.  54  Colo.  432,  131 
Pac.  430,  If  the  by-law  now  under 
consideration,  properly  treated  as  a 
contract,  is  in  restraint  of  trade  in 
the  broad  sense,  it  does  not  belong 
to  that  class  of  contracts  which  was 
dealt  with  in  the  two  Colorado  cases 
above  cited,  but  belongs  to  that  class 
'  described  in  2  Elliott  on  Contracts, 
125,  §  790,  as  follows:  "One  class 
of  contracts  in  restraint  of  trade 
consists  of  such  as  tend  or  are  de- 
signed to  destroy  or  stifle  competi- 
tion, effect  a  monopoly,  artificially 
maintain  prices,  or  by  other  means 
hamper  or  obstruct  the  course  of 
trade  as  it  would  be  carried  on  if 
left  to  the  control  of  the  natural  law 
governing  trade  or  commerce." 

Both  classes  of  contracts,  when 
unreasonable  and  to  the  injury  of 
„   ^  _  the  public,  are  alike 

vsuaity  illegal  and  against 

^Imp'eu^ii       public  policy.  The 

illegality  of  a  con- 
tract or  combination  for  the  re- 
straint of  competition  does  not  lie  in 

the  agreement  not 
TvS^utT?*        to  compete,  but  in 

its  reflex  injury  to 
the  public.  '6  R.  C.  L.  787,  §  191. 
The  rule  inhibiting  interference 
with  public  interests  invalidates  con- 
tracts, the  tendency  of  which  is  to 
lessen  competition.  13  C.  J.  480,  § 
423.  In  Barrows  v.  McMurtry  Mfg. 
Co.  supra,  it  was  said:  "The  law 
looks  with  high  disfavor  upon  any 
condition  which  tends  to  stifle  the 
free  and  unimpeded  course  of  compe- 
titive buying  and  selling  in  the  open 
market  of  commodities  which  are 
necessities,  and  contribute  to  the 
general  comfort  and  well-being  of 
humanity." 

A  restriction  upon  competition  is 
not  necessarily  illegal,  and  the  exist- 
ence of  the  element  of  combination 
in  no  way  necessarily  involves  the 
existence  of  an  illegal  restriction  up- 
on competition.  Cooke,  Combina- 
tions, Monopolies,  Labor  Unions,  § 
135,  p.  271.  In  Fisher  Flouring 
Mills  Co.  V.  Swanson,  supra,  it  was 
said :  "Those  engaged  in  any  trade 
or  business  may,  to  such  limited  ex- 


tent as  may  be  fairiy  necessary  to 
protect  their  interests,  enter  into 
agreements  which  will  result  in  di- 
minishing competition  and  increas- 
ing prices.  Just  the  extent  to  which 
this  may  be  done  the  courts  have 
been  careful  not  to  define,  just  as 
ttiey  have  refused  to  set  monuments 
along  the  line  between  fairness  and 
fraud." 

Each  case  in  which  the  cpiestion 
of  reasonableness  of  restraint  arises 
must  be  detennined 
according  to  its  own  «ii«ti«M 
particular  facts.  13 
C.  J.  475.  In  Cooke,  Combinations, 
Monopolies  &  Labor  Unions,  §  133, 
p.  267,  it  is  said :  "The  proper  an- 
iswer  to  the  further  question,  What 
constitutes  reasonableness?  may  be 
that  the  restriction  is  reasonable, 
and  therefore  not  illegal,  if  'the  pub- 
lic is  not  injured'  thereby.  Obvious- 
ly, however,  so  broad  and  general  a 
test  is  incapable  of  very  dose  ap- 
plication, each  case  that  arises  being 
left  to  *be  decided  upon  its  own  mer- 
its and  upon  the  particular  circum- 
stances developed.' " 

From  the  circumstances  just  in- 
dicated, it  follows  that  numerous  au- 
thorities may  be  cited  and  discussed 
in  support  of  the  contention  on 
either  side  in  the  instant  case,  with 
the  possibility  that  no  one  of  them, 
even  if  fully  approved,  would  be  de- 
cisive of  the  case  at  bar. 

We  find,  however,  that  the  su- 
preme court  of  Iowa,  in  two  cases, 
has  decided  practically  the  same 
identical  question  which  is  presented 
in  the  instant  case.  The  first  of  these 
cases  is  Reeves  v.  Decorah  Farmer's 
Co-op.  Soc.  160  Iowa,  194,  44  L.R.A. 
(N.S.)  1104, 140  N.  W.  844,  decided 
April  10, 1913.  In  that  case  the  de- 
fendant society  was  a  corporation 
organized  for  the  purpose  of  buying, 
selling,  and  shipping  hogs  at  the 
town  of  Decorah,  Iowa.  There  were 
850  individual  stockholders,  com- 
posed of  farmers  living  in  the  vicini- 
ty of  Decorah.  The  corporation  had 
a  by-law,  similar  in  its  dffect  to  the 
by-law  involved  in  the  instant  case. 
The  by-law  there  was  in  the  foUoV- 
ing  language:   "In  order  to  insure 
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jPuture  success  and  prosperity  of  this 
society*  its  members  and  sharehold- 
ers are  required  to  sell  all  their  mar- 
Itetable  produce  and  live  stock  to  the 
society.  Any  member  or  stockhold- 
er who  may  prefer  to  sell  his  pro- 
duce or  live  stock  to  a  competitor  in 
this  market  shall  forfeit  to  tiie  com- 
pany and  pay  over  to  its  treasurer, 
from  the  proceeds  received  for  pro- 
duce or  live  stock  so  sold  to  other 
firms  or  competitors,  the  amount  as 
follows:  Five  cents  for  every  one 
hundredweight  sold  to  any  competi- 
tor." 

The  foregoing  by-law  was  held  by 
the  court  to  be  invalid,  as  being  in 
"undue  restraint  of  competition." 
The  court,  after  citing  and  review- 

'  ing  a  number  of  authorities  on  com- 
binations and  contracts  in  restraint 
of  trade  and  of  competition,  uses  the 
following  language  in  reaching  its 
conclusion :  "So  long  as  competition 
is  regarded  as  the  life  of  trade,  all 
combinations,  contracts,  arrai^ie- 
ments,  or  agreements  made  to  stifle 
it,  or  which  may  have  that  effect, 
are  regarded  as  imlawful,  save  as 
heretofore  stated,  where  connected 
incidentally  with  some  other  con- 
tract, as  of  purchase  or  sale,  or  with 
contracts  of  employment, .  etc.,  so 
long  as  such  restraints  are  reason- 
able and  just.  But  where  discon- 
nected wii^  some  other  contract,  and 
made  enforceable  by  line  or  penalty, 
we  think  they  come  within  the  ban 
of  the  law.  True  it  is  that  each  of 
the  members  of  this  association 
might  have  concluded  not  to  sell  any 
of  his  hogs  to  the  plaintiff,  uid,  per- 
haps, all  might  have  agreed  in  ad- 
vance not  to  do  so.  This  would  have 
.been  freedom  of  trade.  But  here 
there  ia  freedom  of  trade  in  form, 
but  annexed  thereto  is  a  fine  or  pen- 
alty for  exercising  such  freedom. 
This  is  restraint  of  trade,  or  rather 
restraint  of  competition.  That  such 
fine  or  penalty  made  the  society  an 
ill^Bral  one  is,  to  our  minds,  too  clear 

'  for  argument.  Plaintiff  [a  competi- 
tor of  the  association]  was  placed  at 
a  disadvantage,  and  could  not  com- 
pete with  the  society  in  purchasing 
hogs  from  its  members,  and  the 
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members  were  not  free  to  deal  with 

plaintiff.    If  they  dealt  with  him, 

he  either  forfeited  his  profits,  by 

reason  of  having  to  pay  too  much 

for  his  hogs,  or  they  forfeited  a  part 

of  the  purchase  price  as  a  penalty 

for  selling  to  another.    To  our 

minds,  this  was  undue  restraint  of 

competition,  or,  as  the  term  is  now 

understood,  'restraint  of  trade.' " 

The  foregoing  expressions  of  the 
Iowa  court  are  each  and  all  as  fully 
applicable  to  the  facts  in  the  instant 
case  as  to  the  facts  in  the  Iowa  case. 
Here,  as  there,  the  combination  is 
that  of  farmers,  as  stockholders  in 
a  corporation,  agreeing  in  a  by-law 
not  to  sell  their  products  to  a  com- 
petitor of  their  company  in  the  town 
where  it  does  business.  In  both 
cases  the  by-law  imposes  a  penalty 
for  its  violation. 

Under  the  admitted  facts  in  the 
instant  case  the  corporation  "has 
paid  dividends  to  its  stockholders 
'each  year  since  its  organization," 
while  in  the  Iowa  case  the  testimony 
was  that  the  society  "was  formed 
primarily  as  a  selling  agency,"  and 
that  there  "was  no  pikrpose  to  dis- 
tribute a  dividend."  From  this  it 
appears  that  the  by-law  in  the  in- 
stant case  is  less  necessary  as  a  fair 
protection  to  the  stockholders  than 
it  was  in  the  Iowa  case,  and  there- 
fore the  restraint  would  be  unrea- 
sonable in  a  greater  degree  than  it 
was  in  that  case. 

We  need  not  assume  that  the 
stockholders  of  the  Wray  Farmers' 
Grain  Company  deliberately  entered 
into  a  scheme  or  combination,  by 
means  of  this  by-law,  for  the  pur- 
pose of  preventing  aziy  other  grain 
buyer  from  doing  business  in  Wray. 
The  by-law  would  be  invalid  without 
proof  of  this  intent.  Neither  is  it 
necessary  to  find  that  competition 
has  actually  been  stifled.  In  Ander- 
son v.  Shawnee  Compress  Co.  17 
Okla.  231,  15  L.R.A.(N.S.)  846,  87 
Pac.  315,  it  is  said:  "Nor,  in  order 
to  vitiate  a  contract,  is  it  essential 
that  its  results  should  be  a  complete 
monopoly ;  it  is  sufficient  if  it  really 
tends  to  that  end,  and  to  deprive  the 
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public  of  the  advantages  derived 
from  free  competition." 

From  the  agreed  statement  of 
facts  filed  in  this  case,  the  tendency 
of  the  by-law  to  stifle  competition  is 
manifest.  It  is  practically  impos- 
sible for  a  comi)etitor  of  the  plaintiff 
company  in  Wray  to  secure  the 
patronage  of  the  230  existing  stock- 
holders in  the  grain  company.  The 
number  of  such  stockholders  may  in- 
crease, since  there  are  400  shares  of 
capital  stock.  Such  stockholders 
may  comprise  all,  or  nearly  all,  of 
the  farmers  residing  in  the  vicinity 
of  Wray.  If  these  farmers  do  not 
want  to  sell  grain  to  their  own  com- 
pany, they  are  allowed  to  sell  to  any 
competitor  outside  of  Wray,  but  not 
to  any  competitor  in  Wray,  unless 
they  pay  the  penalty  of  1  cent  per 
bushd  for  each  bu^el  of  grain  so 
sold  in  Wray.  It  follows  that  they 
will  not  sell  to  a  competitor  in  Wray 
unless  they  receive  1  cent  or  more 
per  bushel  more  than  what  ig  of-^ 
fered  by  their  own  company.  T^e 
competitor  must  offer  this  addition- 
al amount,  or  else  lose  the  business. 
The  by-law,  ft  enforced,  unquestion- 
ably would  tend  to 
fcy-ISw  S~  drive  out  of  busi- 
corporation—  ftcss  uuy  othcr  grain 
ll'llVtlhal  buyer  in  Wray,  and 
give  the  plaintiff 
company  a  monopoly.  This  effect 
renders  the  by-law  unreasonable. 

There  is  another  feature  of  the 
by-law  which  makes  it  unreasonable. 
'Diat  is  its  restriction  upon  the 
stockholders  themselves.  They  are 
restricted  in  their  right  to  sell  their 
product  to  whomsoever  they  please, 
and  there  is  an  absence  of  circum- 
stances which  render  such  restric- 
tion fairly  necessary  for  their  own 
protection.  According  to  the  by- 
law, they  are  required  to  sell  to  no 
grain  buyer  in  Wray,  which  is  their 
nearest  and  most  convenient  place  of 
market,  except  to  the  Wray  Farm- 
era'  Grain  Company.  If  they  vio- 
late this  agreement,  they  are  subject 
to  the  penalty  prescribed  in  the  by- 
law. 

The  unreasonableness  in  the  two 
respects  above  noted  is  due  to  the 


resulting  injury  to  the  paMic,  which 
injury  is  assumed  to  exist  or  be  in- 
flicted imder  circumstances  of  this 
kind,  according  to  the  vreUnBetUed 
doctrines  having  to  do  with  pubtic 
policy.  Our  conclusion  in  this  case, 
as  well  as  the  conclusion  of  the  Iowa 
court,  is  amply  supported  by  nu- 
merous adjudications  upon  contracts 
surrounded  by  facts  somewhat  an- 
alogous to  those  existing  in  the  case 
at  bar. 

In  the  case  of  People  ex  rd.  Mc- 
nhany  v.  Chicago  Live  Stock  E!xch. 
170  HI.  556,  39  L.RJV.  373,  62  Am. 
St.  Rep.  404, 48  N.  E.  1062,  the  court 
held  invalid  a  by-law  of  &e  Chicago 
Live  Stock  Exchange  which  prohib- 
its members  from  employing  trade 
solicitors  not  members  of  the  asao-' 
ciation,  and' which  limits  the  nam- 
ber  of  solicitors  which  may  be  em- 
ployed by  members  in  certain  states. 
In  that  case  the  court  said:  "Com- 
binations and  associations  of  men 
have  no  right  to  place  restrictions 
upon  the  right  of  an  individual  to 
contract  and  engage  in  business,  em- 
ploying such  means  and  agencies  as 
are  not  prohibited  by  law^  The 
natural  flow  of  trade  and  commerce 
must  be  unrestricted,  and  men  en- 
gaged therein  may  accelerate  its 
current  by  all  means  not  unlawful. 
;  .  .  Efforts  to  prevent  competi- 
tion and  to  restrict  individual  efforts 
and  freedom  of  action  in  trade  and 
commerce  are  restrictions  hostile  to 
tiie  public  welfare,  not  consonant 
witii  the  spirit  of  our  institations, 
and  in  violation  of  law.  .  .  .  At* 
tempts  to  place  restrictions  on  trade 
and  commerce  and  to  fetter  individ- 
ual liberty  of  action  by  preventing 
competition  are  hostile  to  puUic  wel-. 
fare  and  affect  the  interests  of  tiie 
people." 

In  19  R.  C.  L.  36,  §  20,  it  is  said: 
"Every  contract,  combination,  or 
arrangement  whose  direct  purpose, 
probable  effect,  or  necessary  tenden- 
cy is  to  stifle  or  unduly  to  restrict 
competition,  is  unlawf  ul,  at  common 
law,  and  by  statute." 

Among  cases  more  or  leas  sap- 
porting  the  Iowa  cases  herein 
cussed  may  be  cited  the  flawing; 
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Inter-Ocean  Pub.  Co.  v.  Associated 
Press.  184  111.  488,  48  L.R.A.  568,  75 
Am.  St.  Rep.  184,  56  N.  E.  822; 
United  States  v.  Addyston  Pipe  & 
Steel  Co.  46  L.R.A.  122,  29  C.  C.  A. 
141,  54  U.  S.  App.  723,  85  Fed.  271 ; 
Anderson  v.  Jett,  89  Ky.  375,  6 
L.R.A.  390,  12  S.  W.  670;  Arnold  & 
Co.  V.  Jones  Cotton  Co.  152  Ala.  501, 
12  L.R.A.(N.S.)  150,  44  So.  662; 
Martell  v.  White,  185  Mass.  255,  64 
L.B.A.  260,  102  Am.  St.  Rep.  341, 
69  N.  E.  1085. 

The  doctrine  or  ruling  of  Reeves 
V.  Decorah  Fanner's  Co-op.  Soc.  160 
Iowa,  194,  44  L.R.A.(N.S.)  1104, 
1 40  N.  W.  844,  the  Iowa  case  above 
discussed,  was  reaffirmed  in  Ludo- 
wese  V.  Farmers'  Mut.  Co-op.  Co. 
164  Iowa,  197,  145  N.  W.  475.  In 
the  latter  case  the  by-law  imposed  a 
penalty  upon  the  stockholder  if  he 
sold  ffrain  or  live  stock  to  a  compet- 
itor of  his  company ;  the  penalty  as 
to  firrain  being  1  cent  per  bushel,  as 
in  the  case  at  bar.  The  court  held 
that  "the  by-law  was  clearly  in  re- 
straint of  competition,  and  therefore 
illegal."  It  further  announced  that 


it  adheres  to  its  decision  in  the 
Reeves  Case. 

The  decision  in  these  Iowa  cases 
is  criticized  by  the  defendant  in  er- 
ror, the  plaintiff  below,  on  the  ground 
that  the  Iowa  court  "did  not  con- 
sider the  proposition  as  to  whether 
the  by-law  was  a  reasonable  or  un- 
reasonable restraint  of  trade." 
True,  thcfre  is  no  direct  expression 
upon  this  point.  Nevertheless  the 
doctrine  as  to  reasonableness  was  in 
the  mind  of  the  court,  and  regarded 
as  a  settled  proposition,  since  the 
court  in  one  part  of  the  opinion  uses 
this  language:  "Again,  the  doctrine 
of  restraint  as  applied  to  the  early 
cases  has  been  broadened,  and  aU* 
contracts  in  unreasonable  restraint 
of  comi)etition  are  now  understood 
to  be  in  restraint  of  trade." 

In  our  opinion  the  decisions  in  the 
Iowa  cases  above  cited  are  sound, 
and  for  the  reasons  above  indicated 
we  hold  the  by-law  involved  in  the 
instant  case  void  and  illegal,  as 
being  in  undue  restraint  of  compe- 
tition. The  cause  is  therefore  re- 
versed and  remanded,  with-  direc- 
tions to  dismiss  the  case. 


ANNOTATION. 
*^cw''*r  of  comhmaJdaa  amoiig  fanncn. 


The  legislatures  of  the  country 
which  have  attempted  to  regulate 
trusts  and  combinationa  have  made  a 
strong  effort  to  except  associations  of 
farmers  from  the  operation  of  the  stat- 
utes. These  efforts  have,  however,, 
met  with  little  success.  Even  the  act 
of  Congress  approved  October  16, 
1914,  and  known  as  the  Clayton  Act, 
had  a  provision  that  nothing  contained 
in  the  Anti-trust  Laws  should  be  con- 
strued to  forbid  the  existence  and 
operation  of  agricultural  or  horticul- 
tural organizations,  instituted  for  the 
purpose  of  mutual  help,  and  not  hav- 
ing capital  stock  or  conducted  for  prof- 
it. Nor  should  such  organizations  be 
held  or  construed  to  be  illegal  combi- 
nations or  conspiracies  in  restraint 
of  trade,  under  the  Anti-trust  Laws. 
And  the  statutes  of  several  of  the 
states  have  similar  provisions. 
11  A.L.R^76. 


In  United  States  V.  King  (1916)  250 
Fed.  908,  It  was  held  that  the  provi- 
sions of  the  Clayton  Act  did  not  mean 
that  farmers'  organizations  are  privi- 
leged to  adopt  methods  of  carrying  on 
their  business  which  are  not  permitted 
to  other  lawful  organizations. 

In  Connolly  v.  Union  Sewer  Pipe  Co. 
(1902)  184  U.  S.  640,  46  L.  ed.  679. 
22  Sup.  Ct.  Rep.  431,  affirming  (1900) 
99  Fed.  354.  an  Illinois  statute  was 
held  unconstitutional  for  attempting 
to  exempt  agricultural  products  and 
live  stock  in  the  hands  of  the  pro- 
ducer or  raiser,  from  its  operations. 
The  court  says:  *'If  combinations  of 
capital,  skill,  or  acts,  in  respect  of 
the  sale  or  purchase  of  goods^  mer- 
chandise, or  commodities,  whereby 
such  combinations  may,  for  their  bene- 
fit exclusively,  control  or  establish 
prices,  are  hurtful  to  the  public  in- 
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tereats  and  should  be  suppressed,  it 
is  impossible  to  perceive  why  like 
combinations  in  respect  of  agricul- 
tural products  and  live  stock  are  not 
also  hurtful.  Two  or  more  engaged  in 
selling  dry  goods,  or  groceriea,  or 
meats,  or  fuel,  or  clothing,  or  medi- 
cines are,  under  the  statute,  criminals 
and  subject  to  a  fine,  if  they  combine 
their  capital,  skill,  or  acts  for  the  pur- 
pose of  establishing,  controlling,  in- 
creasing, or  reducing  prices,  or  of  pre- 
venting free  and  unrestrained  compe- 
tition amongst  themselves  or  others  in 
the  sale  of  their  goods  or  merchandise ; 
but  their  neighbors,  who  happen  to  be 
agriculturists  and  live-stock  raisers, 
may  make  combinations  of  that  char- 
acter in  reference  to  their  grain  or 
live  stock  without  incurring  the  pre- 
scribed penalty.  Under  what  rule  of 
permissible  classification  can  such 
legislation  be  sustained  as  coiTsistent 
with  the  equal  protection  of  the 
laws?" 

The  Alabama  statute  passed  in  1909 
provides  for  the  formation  of  co-opera- 
tive associations,  but,  to  conform  to  it, 
the  association  must  not  become  a 
business  association  conducted  for 
profit  Baldwin  Coaniy  Producers* 
Corp.  V.  Frishkorn  (1919)  —  Ala.  App. 
81  So.  862. 

In  Kentucky,  statutes  nutklng  lawful 
combinations  or  pools  among  farmers, 
for  the  purpose  of  disposing  of  their 
produce  at  a  price  not  above  the  ac- 
tual value,  were  at  first  sustained. 
Owen  County  Burley  Tobacco  Soc.  v. 
Brumback  (1908)  128  Ky.  137,  107  S. 
W,  710. 

And  under  these  statutes  a  combina- 
tion is  lawful  where  organized  for  the 

expressed  purpose  of  fostering  and 
promoting  the  interest  of  growers  of 
certain  tobacco,  and  to  encourage  the 
improvement  of  the  quality,  methods 
of  growing  and  handling  such  tobacco, 
and  to  act  as  agents  of  the  raisers 
thereof,  and  of  others,  in  selling  same, 
and  to  assist  them  in  securing  remu- 
nerative prices.  Louisville  &  N.  R.  Co. 
V.  Burley  Tobacco  Co.  (1912)  147  Ky. 
22,  143  S.  W.  1040. 

But  in  order  to  sustain  these  stat- 
utes, their  provisions  were  broadened 
by  the  courts  so  as      make  the  ex- 


emption apply  to  all  combinations  if 
they  were  not  for  the  purpose  of  fix- 
ing a  price  that  was  greater  than  the 
real  value  of  the  article.  American 
Seeding  Mach.  Co,  v.  Com.  (1913)  152 
Ky.  589,  153  S.  W.  972;  Com.  v.  Inter- 
national Harvester  Co.  (1909)  131  Ky- 
551,  133  Am.  St.  Rep.  266,  116  S. 
703. 

This  ruling  was,  however,  reversed 
by  the  Supreme  Court  of  the  United 
States  in  (1914)  234  U.  S.  216,  58  L. 
ed.  1284.  34  Sup.  Ct.  Rep.  853. 

And  the  Kentucky  court  then  held 
that  a  statute  conferring  upon  agri- 
culturists the  right  to  combine  and 
pool  their  crops,  and  sell  the  same  as 
a  whole,  for  the  purpose  of  obtaining 
a  higher  price  than  they  could  obtain 
if  the  crops  were  sold  separately,  is  in- 
valid as  conferring  special  privileges 
and  immunities.  Gay  t.  Brent  (1915) 
166  Ky.  833.  179  S.  W.  1061. 

And  the  general  rule  now  seenu  to 
be  that  the  transactions  of  farmers' 
associations  will  be  judged  by  the 
.  same  standards  which  apply  generally 
in  the  enforcement  of  Anti-trust  Laws 
and  transactions  in  restraint  of  trade. 

A  farmers'  association  organized  to 
establish  a  market  for  hogs  raised  by 
tiie  stockholders,  which  requires  mem- 
bers to  ship  their  stock  through  the 
association,  under  penalty  of  5  caaU 
per  hundredweight  in  case  of  sale  to 
another,  is  an  unlawful  monopoly. 
The  court  does  not  consider  the  ques- 
tion of  the  effect  of  the  fact  that  de- 
fendant was  a  farmers'  association, 
but  treats  the  case  as  it  would  any 
other  where  the  facts  show  a  restraint 
of.  competition.  Reeves  v.  Deeorah 
Farmer's  Co-op.  Soc.  (1913)  160  Iowa. 
194.  44  L.R.A.(N.S.)  1104.  140  N.  W. 
844. 

And  in  Ludowese  v.  Farmers'  Ifut. 
Co-op.  Co.  (1914)  164  Iowa,  197,  145 
N.  W.  475,  a  by-law  of  a  fanners*  as- 
sociation, imposing  a  penalty  on  mem- 
bers for  selling  produce  to  oUiers 
than  the  association,  was  held  void. 

An  agricultural  association  cannot 
circulate  a  black  list  among  outsiders 
to  prevent  them  from  trading  with  per- 
sons whom  the  association  deems  un- 
desirable. United  States  v.  King 
(1916)  229  Fed.  275. 
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'A  milk  shippers'  association,  com- 
posed of  producers  who  undertake  to 
ship  their  milk  to  the  association, 
which  guarantees  payment  to  them 
and  fixes  the  price  to  dealers,  is  with- 
in a  statute  providing:  punishment  for 
persons  or  corporations  forminsf  pools, 
trusts,  and  combinations.  The  court 
says  the  purpose  of  the  arrangement 
between  the  corporation  and  its  stock- 
holders was  to  fix  the  price,  and  con- 
trol and  limit  the  amount  shipped. 
This  purpose  was  illegal.  It  is  a  com- 
bination in  violation  of  the  statute, 
and  in  restraint  of  trade,  and  no  re- 
covery can  be  had  for  milk  sold  by  it. 
Ford  V.  Chicago  Milk  Shippers'  Asso. 
(1895)  155  ni.  166,  27  L.R.A.  298,  39 
N.  E.  651. 

An  agreement  to  take  a  share  of 
stock  in  an  association  to  market  fruit 
which  contemplates  handling  at  least 
60  per  cent  of  the  fruit  grown  in  the 
state,  and  pay  a  penal^  for' all  fruit 
delivered  to  others  thpn  the  associa- 
tion, in  consideration  of  a  protected 
market  and  consequent  enhanced 
price,  is  invalid.  Georgia  Fruit  Exch. 
V.  Turnipseed  (1913)  9  Ala.  App.  123, 
62  So.  642.  The  court  says:  "It  can- 
not fairly  be  doubted  but  what  the 
parties  to  the  contract  conten4>Iated 
that  this  expected  protected  market 
and  resultant  enhanced  price  was  to 
come  only  as  a  consequence  of  plain- 
tiff's success  in  subsequently  procur- 
ing or  securing  other  peach  growers, 
in  such  number  as.  with  defendant, 
would  amount  to  the  producers  of  at 
least  60  per  cent  of  the  peach  crop, 
to  .  .  .  pledge  plaintiff  the  abso- 
lute right  to  handle  their  fruit  crop. 
.  .  .  Plaintiff  thereby  became  mas- 
ter of  the  situation,  so  far  as  regarded 
the  sale  and  disposition  of  at  least  60 
per  cent  of  the  peach  crop  of  the 
country,  .  .  .  and  would  remain 
such  master  so  long  as  the  parties,  de- 
fendant and  tiie  other  required  number 
of  growers,  kept  their  contracts  with 
plaintiff  to  market  their  crop  through 
ft.  ...  It  gave  plaintiff  a  com- 
manding position  in  fixing  the  prices 
of  peaches  in  this  section  of  the  coun- 
try. It  could  direct  the  market  to 
which  any  shipment  was  to  go,  and 
withhold  from  any  market  mil  ship- 


ments, or  limit  the  supply  at  a  par- 
ticular market,  thus  forcing  up  the 
price.  It  is  clear  that  the  real  design 
was  to  stifle  and  destroy,  at  the  va- 
rious markets,  competition  between  de- 
fendant and  the  other  growers  who 
became  members  of  the  plaintiff  as- 
sociation, by  allowing  plaintiff  to  di- 
vert the  crop  from  the  channels  of 
trade  in  which  it  would  have  ordi- 
narily flowed  if  each  grower  had  been 
left  to  act  independently  and  to  choose 
his  own  market,  and  to  so  direct  the 
shipments  of  these  several  growers  as 
to  avoid  competition  between  them  at 
markets  where  they  before  competed." 
And,  the  court  concludes,  this  amounts 
to  nothing  more  nor  less  than  an 
agreement  or  combination  between  the 
members  of  the  association  to  place 
the  disposition  and  sale  of  the  crop 
each  year  in  the  hands  of  a  joint  agent, 
for  the  purpose  of  avoiding,  so  far  aa 
possible,  competition  among  them- 
selves, and  thoreby  to  raise  tiie  price 
of  their  products. 

But  in  Ex  parte  Baldwin  County 
Producers'  Corp.  (1919)  203  Ala.  345,. 
83  So.  69,  the  court  held  that  a  by- 
law of  a  farmers'  association,  requir- 
ing members  to  pay  the  association 
a  certain  percentage  of  their  sales 
whether  sold  through  the  association 
or  nt/tt  was  not  in  restraint  of  t^de. 
The  court  thereby  reversed  (1919)  — 
Ala.  App.  — ,  81  So.  862,  which  hekt 
that  the  by-law  was  in  restraint  of 
trade. 

In  Castorland  Milk  &  Cheese  Co.  v. 
Shantz  (1919)  179  N.  Y.  Supp.  131, 
It  was  held  that  an  agreement  amonff 
stockholders  of  a  corporation,  organ- 
ized to  establish  a  milk  station  at  a 
particular  place,  to  deliver  all  milk 
purchased  by  them  at  the  station  un- 
der penalty,  did  not  offend  the  law  as 
being  an  illegal  monopoly  or  an  unrea- 
sonable restraint  of  trade. 

And  in  Bullville  Milk  Pcoducers 
Asso.  V.  Armstrong  (1919)  108  Misc. 
582,  178  N.  Y.  Supp.  612,  an  agreement 
by  persons  who  organized  a  corpora- 
tion to  construct  a  creamery,  to  haul 
the  milk  from  a  certain  station,  t& 
deliver,  under  penalty,  all  milk  pro- 
duced by  them  at  such  place  to  the 
creamery,  is  valid.    The  court  says 


Digitized  by  Google 


1188  AMERICAN  LAW  REPORTS.  ANNOTATED.        [11  A.L^ 


the  agreement  is  not  void  as  being 
against  public  policy  or  in  restraint  of 
trade.  The  incorporators  of  this  as- 
sociation desired  to  engage  in  the 
business  of  shipping  milk,  and  it  was 
quite  necessary  that  they  b«  assured 
of  the  continued  patronage  of  their 


members,  in  order  to  justify  the  ex- 
pense of  erecting  the  creamery.  It 
cannot  be  said  that  an  agreement  such 
as  this  would  tend  to  restrain  tnule 
or  stifie  competition.  And  the  cont 
thereby  affirmed  (1920)  190  App.  Div. 
962.  180  N.  Y.  Supp.  932.     H.  P.  F. 


ELFEGO  BACA 

V. 

ZACARIAS  PADILLA.  Appt. 

New  Mexico  Supreme  Court  — June  O,  1920, 

(—  N.  M.  — ,  190  Pac.  730.) 

Attoniey;  and  client  —  contingent  fee  —  assisting:  prosecation. 

1.  Contracts  by  attorneys  at  law  for  contingent  fees  are  generally  up- 
held by  the  courts,  but  a  contract  by  an  attorney  at  law  to  assist  in  the 
prosecution  of  a  criminal  case  for  a  contingent  fee,  dependent  upon  the 
conviction  of  the  accused,  is  contrary  to  public  policy. 

[See  note  on  this  question  beginning  on  page  1192.} 


Criminal  law  —  private  counsel  for 
prosecution. 

2.  Section  1860,  Code  1915.  by  im- 
plication, authorizes  the  appearance  of 
private  counsel  on  behalf  of  the  state 
in  criminal  proceedings  "on  order  of 
the  court,  with  tiie  consent  of  the.  dis- 
trict: attorney  or  attorney  general." 

.  ISee  22  R.  C.  L.  93  et  seq.] 

Attorney  and  client  —  validity  of  con- 
tract. 

3.  Where  an  attorney  at  law  enters 
into  a  contract  with  another  to  assist 
in  the  prosecution  of  a  criminal  case 
for  a  contingent  fee,  the  contract  is 
void  and  there  can  be  no  recovery  on . 
the  contract,  but  such  a  contract  is  not 
inherently  malum  in  se  or  malum  pro- 

Headnotes  by  Robebts,  J. 


hibitum,  and  the  attomejr  may  recover 

the  reasonable  value  of  his  services  on 

a  quantum  meruit. 
ISee  2  R.  G.  L.  1046.] 

Contract  —  quantum  momit  —  illegal- 
ity. 

4.  When  the  illegality,  either  in 
whole  or  in  part,  is  in  the  thing  which 
the  party  seeking  to  recover  was  to  do. 
then  there  can  be  no  recovery  upon  a 
quantum  meruit,  but  where  the  illegal- 
ity was  not  in  what  the  plaintiff  was  to 
do,  but  in  the  manner  in  which  he  was 
to  be  compensated  for  doing  the  lAgal 
thing,  then  he  can  recover  upon  a 
quantum  meruit  for  the  reasonable 
value  of  his  services. 

[See  2  R.  C.  L.  1046.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Socom 
County  (Mechem.  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
an  amount  alleged  to  be  due  on  a  contract  for  the  performance  of  pro- 
fessional services  rendered  by  plaintiff  for  defendant.  AffirmetL 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  N<dU  a  Field,  for  appellant:       28  Atl.  452;  Biemel  v.  SUte,  71  Wis. 

Plaintiff  was  disqualified  to  repre-    444,  37  N.  W.  244,  7  Am.  Grim.  Rep. 
sent  the  state  in  the  trial  of  the  in-    666;  Rock  v.  Ekem,  162  Wis.  291. 
dietment,  because  it  was  a  matter  in    L.R.A.1916D,  469,  166      W.  197. 
which  he  was  interested.  Improper  conduct  «f  a  law  oflleer  of 

Hare  v.  Headley.  62  N.  J.  Eq.  496,    the  state  or  of  private  counsel  eat- 
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ployed  in  a  criminal  case  would,  if 
properly  brought  to  the  attention  of 
the  court,  justify  a,  reversal. 

State  V.  Sedillo,  24  N.  M.  549.  174 
Pac.  985;  State  v.  Graves,  21  N.  M. 
556,  157  Pac.  160;  Territory  v.  Cham- 
berlain, 8  N.  M.  538,  46  Pac.  1118; 
Chacon  v.  Territory,  7  N.  M.  241,  34 
Pac.  448. 

It  is  clearly  asrainst  public  policy  to 
permit  the  enforcement  of  such  a  con- 
tract as  the  one  in  question. 

9  Cyc.  481 ;  Sampliner  v.  Motion  Pic- 
ture Patents  Co.  168  C.  C.  A.  202,  255 
Fed.  242;  Price  v.  Caperton,  1  Duv. 
(Ky.)  207. 

Mr.  M.  C.  Spicer,  for  appellee: 

Under  the  terms  of  the  statute  it 
makes  no  difference  whether  the  plain- 
tiff was  interested  in  the  prosecution 
or  not;  he  was  qualified  to  act. 

Bank  of  Commerce  v.  Baird  Min.  Co. 
18  N.  M.  424,  85  Pac.  970;  Radcliffe 
V.  Chaves,  15  N.  M.  258,  110  Pac.  699; 
Enderstein  v.  Atchison,  T.  &  S.  F.  R. 
Co.  21  N.  M.  548,  157  Pac.  670. 

The  public  policy  of  a  state  of  which 
the  courts  will  take  notice,  and  to 
which  they  give  effect  must  be  deter- 
mined from  its  Constitution,  laws,  and 
judicial  decisions,  and  the  courts  will 
not  resort  to  other  sources  of  infor- 
mation. 

Hartford  F.  Ins.  Co.  v.  Chicago,  M.  & 
St.  P.  R.  Co.  175  U.  S.  91,  44  L.  ed. 
84,  20  Sup.  Ct.  Rep.  33;  Denson  v. 
Alabama  Fuel  &  I.  Co.  198  Ala.  383,  73 
So.  525;  Arlington  Hotel  Co.  v.  Rector^ 
124  Ark.  90,  186  S.  W.  622;  Alpers  v. 
Hunt,  86  Ca!.  78,  9  L.R.A.  483,  21  Am. 
St.  Rep.  17,  24  Pac.  846;  Mutual  L. 
Ins.  Co.  v.  Durden,  9  Ga.  App.  797, 
72  S.  £.  296;  Zeigler  v.  Illinois  Trust 
&  Sav.  Bank.  246  111.  180,  28  L.R.A. 
(N.S.)  1112,  91  N.  E.  1041,  19  Ann. 
Cas.  127;  Hogston  v.  Bell,  185  Ind. 
536,  112  N.  E.  883;  Chreste  v.  Louis- 
dlle  R.  Co.  167  Ky.  75,  L.R.A.1917B, 
1123,  180  S.  W.  49,  Ann.  Cas.  1917C, 
367;  State  v.  American  Sugar  Ref.  Co. 
138  La.  1005.  71  So.  137;  Orrell  v.  Bay 
Mfg.  Co.  83  Miss.  800,  70  L.R.A.  881, 
IS  So.  661;  Roselle  v.  Farmers'  Bank, 
141  Mo.  36.  64  Am.  3t.  Rep.  601,  39 
>.  W.  274;  Parchen  v.  Chessman.  49 
«ont.  326,  142  Pac.  631,  146  Pac.  469, 
\nn.  Cas.  1916A,  681 ;  Langdon  v.  Con- 
in,  67  Neb.  243,  60  L.R.A.  429,  108 
Km,  St.  Rep.  643.  93  N.  W.  389.  2  Ann. 
:;as.  834;  Huber  v.  Gulp.  46  Okla.  570, 
49  Pac.  216;  Sullivan-Sanford  Lum- 
>er  Co.  T.  Watson,  —  Tex.  Civ.  App. 
185  S.  W.  636. 
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The  public  is  interested  to  see  that 
persons  are  not  unnecessarily  restrict- 
ed in  their  freedom  to  make  their 
own  contracts,  unless  such  contracts 
are  contrary  to  some  established  pol- 
icy which  is  plainly  to  be  seen. 

Godfrey  v.  Roessle,  5  App.  D.  C.  299. 

Roberts,  J.,  delivered  the  opinion 
of  the  court: 

Appellee  brought  this  suit  to  re- 
cover the  sum  of  $5,000,  alleged  to 
be  due  on  a  contract  to  perform  pro- 
fessional services  as  an  attorney  at 
law  for  the  appellant,  at  his  request, 
in  the  prosecution  of  a  certain  crim- 
inal case  pending  in  Valencia  coun- 
ty. New  Mexico,  for  which  services 
it  was  alleged  the  appellant  agreed 
to  pay  appellee  a  reasonable  fee. 
Appellant  filed  a  general  denial  and 
also  pleaded  payment  and  the  Stat- 
ute of  Limitations.  The  case  was 
tried  to  the  court,  and  after  the  evi- 
dence was  heard  the  court  made  a 
general  finding  that  plaintiff  was  en- 
titled to  recbver  the  sum  of  $500. 
Appelant  submitted  a  finding  of 
fact  which,  in  so  far  as  material, 
found  that  appellee  accepted  employ- 
ment on  the  following  terms,  i.  e..  if 
the  parties  he  was  to  prosecute  were 
acquitted  he  should  be  paid  a  rea- 
sonable fee,  and  if  convicted  he 
should  receive  a  "big  fee,"  and  that 
in  pursuance  to  such  agreement  ap- 
pellee prosecuted  the  said  action  and 
obtained  a  verdict  of  guilty  against 
the  defendants  therein.  Appellant 
asked  the  court  to  conclude,  as  a 
matter  of  law,  from  the  foregoing 
facts  specially  found,  that  the  con- 
tract made  and  entered  into  between 
the  appellant  and  appellee  was  and 
is  contrary  to  public  policy  and 
void.  The  conclusion  of  law  was  re- 
fused, and  judgment  was  entered  in 
favor  of  appellee  in  the  sum  of  $500. 

The  controlling  question  in  this 
case  is  as  to  whether  or  not  an  at- 
torney at  law  can  enter  into  a  valid 
contract  with  a  client  to  assist  in 
the  prosecution  of  a  criminal  case 
upon  a  contingent  fee.  Appellant 
argues  that  it  is  contrary  to  the  pub- 
lic policy  of  this  state  for  a  private 
prosecutor  to  appear  in  a  criminal 
case.    Section  1860,  Code  1915,  by 
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implication,  authorizes  the  appear- 
ance of  private  counsel  on  behalf 
.;r.«i„ai  the  state  in  crim- 

i>rirnte  coumi   jnal  proceedings  on 

/or  pro.cc-tlo«.    ^^^^^  ^^^^^ 

with  the  consent  of  the  district  at- 
torney or  attorney  general."  And 
in  the  case  of  State  v.  Lucero,  20 
N.  M.  55,  146  Pac.  407,  the  right  of 
such  private  counsel  to  appear  was 
recognized  by  this  court.  This  ques- 
tion, then,  may  be  laid  aside,  and 
attention  directed  to  a  consideration 
of  the  question  which  disposes  of 
this  case. 

Contracts  for  contingent  fees  by 
attorneys  at  law  were  not  tolerated 
at  all  at  common  law,  but  in  most 
of  the  states  such  contracts  are  al- 
lowed and  their  validity  sustained; 
this  principally  upon  two  grounds: 
First,  that  of  necessity,  the  argu- 
ment being  that  otherwise  many 
poor  suitors  with  meritorious  causes 
of  action  would  be  denied  access  to 
the  courts  because  too  iwverty- 
stricken  to  pay  counsel ;  that  instead 
of  perverting  justice  the  allowance 
of  such  fees  is  the  means  of  securing 
the  same.  The  second  ground  is 
that  at  common  law  the  practice  of 
law  was  followed  because  of  the 
honor  it  bestowed  upon  the  lawyer, 
and  not  for  profit  or  as  a  means  of 
livelihood;  possibly  a  false  assump- 
tion, but  nevertheless  always  reli- 
giously adhered  to  in  the  profession. 
In  this  country  the  sham  has  been 
cast  aside*  and  the  courts  universal- 
ly recognize  that,  while  the  profes- 
sion of  the  law  is  most  honorable,  a 
man  who  follows  the  profession 
must  be  able  to  earn  a  living,  and 
while  jealously  guarding  the  rela- 
tions between  attorney  and  client, 
and  never  hesitating  to  enforce  fair 
dealing  on  the  part  of  the  attorney 
toward  the  client,  any  contract  be- 
tween the  attorney  and  client  for 
the  attome/s  compensation  for  le- 
gal services,  so  long  as  the  same  is 
fair,  reasonable,  and  valid,  will  be 
enforced. 

Many  cases  will  be  found  cited 
in  the  note  to  §  421,  Thornton  on  At- 
tomes^s  at  Law,  upholding  the  va- 
lidity of  contracts  for  contingent 
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fees  generally.  We  do  not  bdieve 
any  case  will  be  found  which  up- 
holds the  validity  of  a  contingent  fee 
beyond  the  rule  of  necessity,  that  is 
to  say,  the  courts  will  not  uphold 
such  contracts  where  provisions  may 
be  made  for  the  prosecution  of  the 
suit  by  the  court  in  other  ways.  The 
most  familiar  illustration  is  that  of- 
fered by  suits  for  divorce  and  ali- 
mony. Contracts  have  been  made 
by  attorneys  to  prosecute  such  suits 
for  a  designated  portion  of  the  ali- 
mony recovered,  ■  and  all  such  con- 
tracts, so  far  as  we  are  aware,  have 
been  declared  invalid  upon  one 
ground  or  the  other,  i.  e. :  (1)  That 
there  was  no  necessity  for  permit- 
ting such  contracts,  because  the 
court  was  authorized  by  law  to  re- 
quire the  husband  to  pay  suit  money, 
thus  enabling  the  wife  to  prosecute 
her  action;  (2)  that  it  is  ttie  policy 
of  the  law  that  reconciliation  ^oold 
be  effected  between  husband  and 
wife,  and  the  attorney,  having  a 
great  interest  in  tiie  amount  of  ali- 
mony recovered,  which  depended, 
of  course,  upon  the  prosecution  of 
the  suit  to  a  conclusion,  would  at  all 
times  be  standing  in  the  way  of  sach 
reconciliation.  This  matter,  in  so 
far  as  divorce  cases  are  conceraed, 
was  ably  discussed  by  the  supreme 
court  of  California  in  the  case  of 
Newman  v.  Freitas,  129  Cal.  283,  50 
L.R.A.  548,  61  Pac.  907.  Many 
other  similar  cases  will  be  f  oimd  re- 
ferred to  in  the  note  to  the  case  of 
Roller  V.  Hurray,  38  L.R.A.(N.S.) 
1202;  Bamgrover  v.  Pettigrew,  2 
L.R.A.(N.S.)  260.  Many  of  these 
cases,  while  not  discussing  the  rea- 
son for  the  rule,  held  that  such  con- 
tracts are  void  as  against  public  pol- 
icy. 

There  is  no  case  directly  in  point 
on  the  imjposition  involved  in  the 
case  now  under  consideration. 
There  is  a  discussion  of  the  questi<»i 
in  the  case  of  Price  v.  Caperton,  1 
Duv.  (Ky.)  207,  but  what  was  said 
thereon  the  subject  was  obiter.  The 
only  point  decided  was  the  rifi^t  of 
private  prosecutors  to  appear  in  tiie 
state's  case,  and  the  right  was  up- 
held. 
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If  the  right  of  a  private  prose- 
cutor to  accept  employment  for  a 
contingent  fee  is  viewed  from  the 
point  of  necessily,  clearly  the  con- 
tract would  not  be  upheld,  because 
the  state  by  its  prosecuting  officers 
is  presumed  to  be  able  to  attend  to 
the  prosecution  of  all  criminal  cases, 
and,  again^  probably  the  power  rests 
in  tiie  court,  in  a  case  of  necessity, 
to  appoint  some  member  of  the  bar 
to  appear  and  assist  in  the  prosecu- 
tion. So  there  would  be  no  occasion 
for  invoking  the  law  of  necessity,  as 
is  done  by  the  courts  in  upholding 
the  contingent  fee  contract  in  civil 
cases.  Hence  it  could  not  he  said 
that  the  necessities  of  the  case  would 
result  in  the  abrogation  of  the  com- 
moxiflaw  rule.  Unlike  a  civil  suit, 
where  the  liability  of  the  plaintiff 
to  pay  any  fee  might  depend  upon 
the  establishment  of  his  cause  of  ac- 
tion, here,  under  no  conceivable  as- 
pect of  the  case  could  the  party's 
ability  to  employ  a  private  prosecu- 
tor in  a  criminal  case  be  increased  or 
diminished  by  the  outcome  of  the 

grosecotion.  On  the  other  hand,  we 
ave  injected  into  the  prosecution 
of  a  criminal  -case  a  prosecutor 
whose  personal  interests  would  be 
subserved  best  by  securing  the  con- 
viction of  tbs  defendant,  and  this  re- 
gardless of  the  question  as  to 
v^ether  or  not  the  defendant  were 
guilty  Or  innocent;  that  is  to  say, 
the  size  of  his  fee^  or  possil^ 
whether  he  receive  aiiy  fee  at  all, 
would  be  dependent  upon  the  con- 
viction of  the  defendant,  however 
innocent  he  mifi^t 
^ii?-"2^'o  be.    This  is  ecm- 

tiair«»t  of  our  law.  The 

^^S^mfn^m,  state  provides  a 
trary  to  the  policy 
prosecuting  attorney,  pays  him  a 
salary,  and  no  part  of  his  compensa- 
tion is  dependent  upon  the  convic- 
tion or  acquittal  of  those  charged 
with  infractions  of  t^e  state  law. 
He  is  supposed  to  be  a  disinterested 
person,  interested  only  in  seeing  that 
justice  is  administered  and  the 
guilty  persons  punished.  To  permit 
and  sanction  the  appearance  on  be- 
half of  the  state  of  a  private  prose- 
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cutor,  vitally  interested  personally 
in  securing  the  conviction  of  the  ac- 
cused, not  for  the  purpose  of  uphold- 
ing ike  laws  of  the  state,  but  in 
order  that  the  private  purse  of  the 
prosecutor  may  be  fattened,  is  ab- 
horrent to  the  sense  of  justice,  and 
would  not,  we  believe,  De  tolerated 
by  any  court. 

But  assuming,  for  the  sake  of  ar- 
gument, that  Bie  express  contract 
which  the  court  found  had  been 
made  was  contrary  to  public  policy 
and  void,  because  appellee  was  to  re- 
ceive a  contingent  fee,  the  question 
nevertheless  remains  as  to  whether 
the  decision  of  the  court  is  sustain- 
able notwithstanding.  The  appellee 
in  his  complaint  did  not  declare  es- 
pecially on  the  original  contract,  but 
generally  indebitatus  assumpsit. 
The  appellant  has  not  brought  up 
the  evidence,  and  consequently  we 
are  unable  to  tell  just  how  the  ex- 
press contract  got  into  the  case,  but 
it  will  be  observed  from  the  finding 
made  by  the  court  as  to  the  terms  of 
the  express  contract,  there  was  no 
illegality  in.  that  which  appellee 
agreed  to  do,  i.  e.,  assist  in  the  prose- 
UoTL  of  the  criminal  case.  The  il- 
legality was  in  the  manner  by  which 
he  was  to  be  compensated.  In 
Thornton  on  Attorneys  at  Law,  vol. 
2,  §  438,  the  author  says:  "The 
general  rule  undoubtedly  is  that  an 
attorney  is  not  precluded  from  re- 
covering compensation  for  valuable 
services  hy  the  mere  fact  that  such 
services  were  rendered  under  a  void 
or  voidable  contract.  There  can,  of 
course,  be  no  recoveiy  on  the  con- 
tract, but  where  it 
is  not  inherently  7iSS2J^  *' 
malum  in  se  or 
malum  prohibitum  the  attorney  may 
recover  the  reasonable  value  of  his 
services  on  a  quantum  meruit." 

The  author  of  the  note  to  the  case 
of  Bamgrover  v.  Pettigrew,  2 
L.RA.(N.S.)  260,  says: 

'There  is  an  obvious  distinction 
bearing  upon  the  right  of  an  attor- 
ney to  recover  upon  a  quantum 
meruit  for  services  rendered  pursu- 
ant to  an  illegal  contract,  be- 
tween a  case  where  the  contract 
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is  illegal  because  the  services  agreed 
to  be  rendered  in  performance 
thereof  are  illegal,  and  a  case 
where  the  contract  is  illegal  only 
because  of  some  improper  provision 
relating  to  the  mode  of  compensa- 
tion, or  an  illegal  stipulation  against 
the  right  of  the  client  to  compromise 
the  claim  without  the  consent  of  the 
attorney.  It  is  apparent,  in  the  first 
case,  that  every  objection  to  permit- 
ting a  recovery  upon  an  express  con- 
tract applies  with  equal  force  to  a 
recovery  upon  a  quantum  meruit. 
And  this  is  true  ev^  when  the  serv- 
ices are  not  intrinsically  illegal,  but 
are  improi>er  and  contrary  to  public 
policy  because  of  the  circumstances 
under  which  they  are  rendered. 

"Thus,  it  was  held  in  Gammons  v. 
Johnson,  76  Minn.  76, 78  N.  W.  1035, 
and  Gammons  v.  Gulbranson,  78 
Minn.  21,  80  N.  W.  779,  that  an  at- 
torney who  enters  into  a  barratrous 
contract  to  bring  suits  cannot  re- 
cover upon  an  implied  contract  for 
services  rendered  in  a  suit  brought 
pursuant  to  such  contract,  though 
the  services  are  not,  in  themselves, 
and  apart  from  the  barratrous  con- 
tract improper  or  illegal.  But  the 
weight  of  authority  seems  to  sup- 
port the  proposition  that,  if  the  serv- 
ices performed  by  the  attorney  are 
not  themselves  illegal,  either  in- 
trinsically or  by  reason  of  the  cir- 
cumstances under  which  they  are 
rendered,  the  attorney  may  recover 


upon  a  quantum  meruit  for  their 
reasonable  value,  notwithstanding 
that  the  contract  is,  for  other  rea- 
sons, champertous  and  illegal." 

Later  cases  drawing  the  same  di&> 
tinction  will  be  found  cited  in  a  note 
to  the  case  of  Roller  v.  Murray, 
supra.  A  reading  of  the  cases  cited 
in  these  two  notes  (and  the  notes  are 
very  full  and  complete  and  further 
citation  would  only  be  as  to  subse- 
quent cases)  will  show  that  when 
the  distinction  pointed  out  by  the 
author  of  the  note  in  the  case  first 
referred  to  is  kept  in  mind  the  au- 
thorities are  all  in  agreement 
When  the  illegality,  either  in  whole 
or  in  part,  is  in  the  thing  which  tiw 
party  seeking  to  re-  co-tr«ct- 

COVer    was     to     do,  qaantum  Mcrsli 

then  there  can  be  no  -'"•^'»'- 
recovery  upon  a  quantum  meruit 
But  where  the  illegality  was  not  in 
what  the  plaintiff  was  to  do,  but  in 
the  manner  in  which  he  was  to  be 
compensated  for  doing  the  legal 
thing,  then  he  can  recover  upon  a 
quantum  meruit  for  the  reasonable 
value  of  his  services.  This  wa^  evi- 
dently the  theory  upon  which. Uk 
court  below  gave  judgment  for  ap- 
pellee, and  upon  this  theory  the 
judgment  is  sustainable. 

The  judgment  will  therefore  be 
affirmed ;  and  it  is  so  ordered. 

Parker,  Ch.  J.,  and  Raynolds,  J., 

<^oncur. 


ANNOTATION. 

VaHdity  of  conlriKt  by  attMiiey  to  prosecute  or  auiit  in 

inal  case  on  CMrtingent  fee. 


pvoMcnboB  of 


Public  policy  is  made  the  basis  for 
the  decision  in  the  reported  ease 
(Baca  v.  Padilla,  ante,  1188)  to  the 
effect  that  a  contract  is  unenforceable 
which  provides  a  fee,  contingent  on  a 
conviction,  for  one  assisting  a  prose- 
cutins:  attorney.  The  Uecision  appears 
to  imply  that  it  is  not  the  sole  duty  of 
an  attorney  prosecuting  a  criminal  ac< 
tion  to  obtain  a  conviction,  and  that  a 
financial  interest  of  the  attorney  in  the 
outcome  of  the  action  may  jeopardize 
the  rights  of  the  person  on  trial.  A 


search  has  failed  to  disclose  any  other 
case  directly  in  pointi  though,  as  stated 
in  the  opinion,  the  decision  has  the 
support  of  a  dictum  in  a  Kentucky 

case,  Price  v.  Caperton  (1864)  1  Duv. 
(Ky.)  207.  A  recovery  of  compenM- 
tion  was  sought  in  that  case,  for  the 
employment  of  the  plaintiff's  assignor 
by  the  defendant  to  assist  a  prosecut- 
ing attorney  in  tiie  trial  of  two  in- 
dictments, one  for  the  shooting  of  the 
defendant,  and  the  other  for  the  mufi- 
der  of  his  son.   The  court  said:  "A 
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contingent  feQ  dependent  on  convic-  such  a  contract    But  we  cannot  see 

tion  ought  never  to  be  permitted  to  any  consistent  reasoji  for  denouncing 

stimulate  assistant  counsel;  and,  so  the  mere  employment,  or  withholding 

far,  it  might  be  the  policy  of  the  lav  a   reasonable   compensation,  either 

to  withhold  its  remetUes  for  enforcing  conventional  or  implied." ,  W.  S.  R. 


CLAY   COUNTY   CO-OPERATIVE    TELEPHONE  ASSOCIATIONp 

Appt, 

V, 

SOUTHWESTERN  BELL  TELEPHONE  COMPANY  et  al. 

Kanaas  Supreme  Court  — June  13,  1020. 

(107  Kan.  169,  190  Pac.  747.) 

Public  service  commission  —  right  of  connection. 

1.  Because  two  telephone  companies  connect  their  systems  of  lines  and 
exchanges  on  the  switchboard  of  one  of  them,  and  give  to  each  other 
telephone  service  under  a  contract,  a  third  telephone  company  has  no 
common-law  right  to  connect  its  system  of  lines  and  exchanges  with  the 
same  switchboard,  on  equal  terms. 

iSee  note  on  this  question  beginning  on  page  1204.] 


—  jnriBdlctlon  of  conrt  of  industrial 
relations. 

2.  Chapter  29  of  the  Laws  of  the 
Special  Session  of  1920,  abolishing  the 
public  utilities  commission  and  creat- 
ing ttie  court  of  industrial  relations, 
gives  the  court  of  industrial  relations 
authority  over  two  classes  of  subjects 
— regulation  of  public  utilities,  and 
regulaUon  of  indusMal  relations.  On 
its  public  utilities  side,  the  court  of 
industrial  relations  is  simply  Hie  suc- 
cessor of  the  public  utilities  commis- 
sion, and  orders  made  in  the  field  of 
public  utilities  regulation  are  to  be  re- 
viewed, as  before,  according  to  the 
Public  Utilities  Act. 

—  review  of  orders. 

3.  Section  12  of  the  Act  of  192Q 
(Laws  1920,  chap.  29)  provides  a  mrth- 
od  for  the  review  of  orders  made  in 
the  field  of  industrial  relations  only. 

—  appeal. 

4.  There  is  no  appeal  from  an  order 
of  the  court  of  industrial  relations  di- 
rect to  this  court  by  notice  of  appeal 
given  under  the  Civil  Code. 

—  adjustment  of  cmitroversies. 

6.  It  is  the  public  policy  of  this 
state,  established  by  the  legislature, 
that  any  controversy  which  falls  with- 
in the  scope  of  the  jurisdiction  of  the 
court  of  industrial  relations  on  its  pub- 
lic utilities  side  shall  be  adjusted 

Headnotes  1-6  by  Bubch,  J. 


there,  subject  to  such  review  by  the 
courts  as  the  Public  Utilities  Act  pre- 
scribes; and  the  section  of  the  Civil 
Code,  providing  that  the  writ  of  man- 
damus may  not  be  issued  in  any  case 
where  there  is  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  law. 
must  be  interpreted  accordingly. 
Telephone  —  connection  with  other 
company  —  remedy. 

6.  A  telephone  company,  claiming 
the  right  to  compel  physical  connec- 
tion of  its  system  of  lines  and  ex- 
changes with  the  switchboard  of  an- 
other telephone  company,  by  virtue  of 
provisions  of  the  Public  Utilities  Act. 
has  a  plain  and  adequate  remedy  in 
the  ordinary  course  of  law,  by  appli- 
cation to  the  court  of  industrial  rela- 
tions. 

Mandamus  —  when  will  not  be  issued. 

7.  A  writ  of  mandamus  will  not  be 
issued  in  any  case  where  there  is  a 
plain  and  adequate  remedy  in  the  ordi- 
nary course  of  law. 

[See  18  R.  C.  L.  181.  182.] 
Telegraph  and  telephone  —  duty  of 
telephme  company. 

8.  Telephone  companies  are  obliged 
to  serve  without  discrimination  all  ap- 
plicants for  service  within  the  field  oc- 
cupied. 

[See  26  R.  C.  L.  641.] 
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.  Appeal  by  complainant  from  an  order  of  the  Court  of  Industrial  Re- 
lations denying  ^ts  application  to  require  switchboard  connection  between 
it  and  the  respondent  complies,  and  petition  for  a  writ  of  mandamus  to 
compel  said  court  to  enter  a  just,  reasonable,  and  lawful  order  in  the 
premises.  Appeal  dismissed*  Writ  denied. 
The  facts  are  stated  in  the  opinion  of  the^court 

Hesars.  R  C  Miller  and  C  Vincent    bility  *f  or  cost  of  the  connections. 
Jones  for  appellant  and  petitioner.        and  to  fix  compensation  for  tiie 
Messrs.  J.  W.  Gleed,  D.  S.  Palmer,    transmission  of  messages  arising 
John  M.  KinkeJ,  F.  S.  Jackwn,  and  J.    ^jth  and  delivered  through  the 
O.  Wilson  for  appellees  and  respond-    several  exchanges.  The  United  Com- 


enta. 

Burch,  J.^  delivered  the  opinion  of 
the  court: 

The  proceeding  is  one  induced  by 
an  order  of  the  court  of  industrial 
relations  denjing  an  api^ication  to 
require  switdiboard  connection  be- 
tween independent  telephone  sys- 
tems. 

The  Co-operative  Company  has  an 
exchange  at  Clay  Center,  with  an  in- 
stallation of  117  business  phones, 
262  residence  phones,  and  275  rural 
phones.  It  has  recently  purchased 
an  exchange  at  Idana,  a  small  dly 
in  Clay  county  west  of  Clay  Center, 
and  has  a  connection  with  that  ex- 
change. The  United  Company  has 
numerous  exchanges  and  toll  lines  in 
Kansas,  and  toll-line  connections 
with  the  lines  of  other  companies 
serving  Kansas  and  other  states.  It 
has  an  exchange  at  Clay  Center,  and 
has  a  toU-line  connection  with  the 
Idana  exchange,  operated  under  con- 
tract. The  Bell  Company  has  an  ex- 
tensive telephone  system,  with  a 
toll  line  from  Kansas  City,  Missduri, 
through  Topeka,  Kansas,  to  Clay 
Center.  It  owns  a  portion  of  the 
stodE  of  the  United  Company,  and 
by  agreement  has  its  toll  line  con- 
nected with  the  switchboard  of  the 
United  .Company  at  Clay  Center. 

The  Co-operative  Company  pre- 
sented an  application  to  the  court  of 
industrial  relations  for  an  order  re- 
quiring switehboard  connection  at 
Clay  Center  between  its  lines  and 
the  lines  of  the  United  and  Bell 
Companies.  The  ground  of  the  ap- 
plication was  that  the  public  serv- 
ice and  convenience  of  the  patrons 
of  the  Co-operative  Company  would 
be  promoted,  and  the  court  of  indus- 
trial relations  was  asked  to  fix  lia- 


pany  and  the  Bell  Company  re- 
sponded with  a  denial  of  jurisdic- 
tion in  the  court  of  industrial  rela- 
tions to  make  the  orders  applied  for. 
They  further  avenged  that  the  rdief 
Bought  would  deprive  them  of  prop- 
erty without  due  process  of  law,  and 
would  deprive  them  of  the  equal  pro- 
tection of  Hie  law,  contrary  to  pro- 
visions of  the  Constitution  of  the 
United  States.  Reserving  these 
questions,  tiie  respondents  then 
stated  facts  to  show  that  from  eco- 
nomic, operative,  and  other  stand- 
polnte  the  orders  prayed  for  should 
not  be  granted.  The  action  of  the 
court  of  industrial  relations  was  ex- 
pressed in  the  following  order: 

"Now  on  this  1st  day  of  April. 
1920,  the  above-entitled  matter 
comes  on  for  order  by  the  court  upon 
the  complaint  filed  herein  on  the  6tb 
day  of  November,  1919,  and  the  evi- 
dence introduced  in  support  of  said 
complaint  on  the  19th  day  of  Feb- 
ruary, 1920;  and  the  court,  being 
fully  advised  in  the  premises^,  finds 
that  under  the  evidence  and  circum- 
stances of  fhis  case  it  would  be  un- 
reasonable for  the  court  to  orfier  a 
connection  between  the  lines  of  the 
complainant  and  the  respondents,  in 
the  city  of  Clay  Center,  prayed  for 
herein. 

"It  is  therefore  by  the  court  or- 
dered: That  the  complaint  of  the 
Clay  County  Co-operative  Telephone 
Association,  Complainant  v.  South- 
western Bell  Telephone  Company 
and  United  Telephone  Company,  Re- 
spondents, be,  and  the  same  is,  here- 
by dismissed." 

The  petition  to  this  court  prays 
that  the  court  of  industrial  relations 
be  required  to  enter  a  just,  reason- 
able, and  lawful  order  in  the  prem- 
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ises,  aifd  so  takes  the  form  of  a 
petition  in  mandamus,  under  §  12  of 
the  act  creating  the  court  of  indus- 
trial relations,  which  reads  as  fol- 
lows: "In  case  either  party  to  said 
controversy  should  feel  aggrieved  at 
any  order  made  and  entered*  by  said 
court  of  industrial  relations,  such 
party,  is  hereby  authorized  and  em- 
powered wittiin  ten  days  after  serv- 
ice of  such  order  upon  it  to  bring 
proper  proceedings  in  the  supreme 
court  of  the  state  of  Kansas  to  com- 
pel said  court  of  industrial  relations 
to  make  and  enter  a  just,  reasonable 
and  lawful  order  in  the  premises." 
Laws  Sp.  Sess.  1920,  chap.  29,  §  12. 

Accenting  this  theory  of  ttie  peti- 
tion, the  court  is  without  jurisdic- 
tion. The  statute  creating  the  court 
of  industrial  relations  bears  on  its 
face  marks  of  the  craftsmanship 
which  framed  it.  Leaving  out  of 
account  §  2,  the  statute  is  a  complete 
act.  covering  an  entirely  new  field 
of  l^slation,  which  for  convenience 
may  be  called  the  field  of  industrial 
relations,  cognizance  of  which  is 
committed  to  a  tribunal  having  an 
authority  unique  in  American  juris- 
prudence, exercisable  according  to 
an  outlined  procedure.    Action  of 

the  new  court  in 
^"miJto^**  that  field  is  review- 
•ShnZ  *'         ^^^^  according  to 

the  method  pre- 
scribed in  §  12.  Thus  considered, 
the  statute  has  nothing  to  do  with 
general  regulation  of  public  utilities, 
which  was  committed  to  the  public 
utilities  commission  by  the  Public 
Utilities  Act  (Laws  1911,  chap.  238 ; 
Gen.  Stat  1916,  chap.  977)  and 
supplementary  and  amendatory  acts. 
Had  the  new  statute  been  enacted  in 
this  form,  there  would  have  been 
two  tribunals,  each  having  jurisdic- 
tion over  a  distinct  and  separate 
field.  Section  2  and  a  tying-in  sen- 
tence in  §  4  were  simply  injected  in- 
to this  scheme  of  legislation.  The 
result  is  that,  while  the  public  util- 
ities commission  was  abolished,  its 
jurisdiction  was  committed,  in  whole 
and  intact,  together  with  appropri- 


ate methods  of  procedure  and  re- 
view, to  the  court  , 
of  industrial  rela-  ZiSS'Sf"*"*'  * 
tlons.     While   the  SuhIS? 
court  of  industrial 
relations,  under  the  molding  power 
conferred  by  both  the  Public  Utili- 
ties Act  and  the  new  law,  will  doubt- 
less have  but  one  procedure  for  it- 
self, orders  made  in  the  public 
utilities  field  are  to  be  reviewed  as 
before,  according  to  the  method  pre- 
scribed by  the  Public  Utilities  Act, 
and  orders  made'in  the  field  of  in- 
dustrial relations  are  to  be  reviewed 
according  to  the  method  specifically 
prescribed  by  the  new  law. 

That  the  foregoing  interpretation 
is  necessarily  true  in  respect  to  the 
remedy  provided  in  f  12  of  the  Act 
of  1920  is  proved  by  its  phraseology. 
The  language  is  "said  controversy.'* 
The  word  "controversy"  first  ap- 
pears in  §  7,  and  there  and  elsewhere 
throughout  the  act  means  a  con- 
troversy in  the  field  of  industrial  re- 
lations. Section  13  is  merely  a  spe- 
cial statute  of  limitation.  Section 
25,  providing  that  the  rights,  given 
and  remedies  afforded  are  cumula- 
tive, and  providing  that  the  act.does 
not  repeal  other  laws,  is  interpreta- 
tive only,  and  does  not  contain  cre- 
ative legislation.  Section  26  merely 
confers  such  incidental  powers  as 
may  be  necessary  to  make  express 
grants  effective. 

In  this  instance  the  controversy 
has  nothing  to  do  with  industrial  re- 
lations f&lTing  vrithin  the  scope  of 
thebodyof  theActof  1920.  It  falls 
within  the  scope  of  public  utilities 
regulation  according  to  the  Public 
Utilities  Act,  which  is  fully  pre- 
served, and  the  plaintiff  should  have 
followed  the  procedure  there  pre- 
scribed.  Gen.  Stat.  1915,  §  8348. 

The  plaintiff  filed  an  ordinary  no- 
tice of  appeal  with  the  clerk  of  the 
court  of  industrial  relations,  and 
claims  this  court  acquired  jurisdic- 
tion of  the  cause  by  virtue  of  the 
notice,  under  the  provisions  of  the 
Code  of  Civil  Procedure.  From 
what  has  just  been 
said  it  is  obvious 
the  notice  was  nugatory.  The  court 
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cf  industrial  relations,  on  its  public 
utilities  side,  is  just  what  the  pub- 
lic utilities  commisBion  was. 

The  plaintiflf  argues  that  it  is  en- 
titled to  relief  by  writ  of  mandamus 
granted  by  this  court*  independently 
of  the  action  of  the  court  of  indus- 
trial relations.  The  purpose  of  the 
writ  of  mandamus  is  to  compel  per- 
formance of  a  clear  legal  duty.  It 
is  said  the  defendants  rest  under  the 
dear  legal  duty  not  to  discriminate 
against  the  plaintiff  by  excluding  its 
telephone  system  from  physical  con- 
nection with  their  telephone  sys- 
tems, because  of  certain  provisions 
of  the  Public  Utilities  Act.  Without 
expressing  an  opinion  on  the  sub- 
ject, it  will  be  assumed,  for  the  pur- 
pose of  a  deeision,  that  this  claim  is 
correct.  Nevertheless,  an  original 
action  of  mandamus  is  not  the  prop- 
er remedy. 

The  writ  of  mandamus  may  not 
be  issued  in  any  case  where  there 
H.nd««a.-  is  a  plain  and  ade- 
wii«  will  not  quate  remedy  in  the 
*        *  ordinary  course  of 

law.  Gen.  Stat.  1915,  §  7647  (Code 
Civ.  Proc.  §  715).  This  statute  is 
merely  declarator  of  the  common 
law.  The  plaintiff  has  a  plain  and 
adequate  remedy  by  application  to 
the  court  of  industrial  relations,  as 
_  ,  ^  the  legal  successor 

^IVStumT  to  tiie  public  utili- 
pJn^Mi^dV.""  ties  commission.  It 
is  said,  however, 
that  such  remedy  is  out  of  the  ordi- 
nary  course  of  law,  and  the  case  of 
Larabec  Flour  Mills  Co.  v.  Missouri 
P.  R.  Co.  74  Kan.  808,  88  Pac.  72, 
is  cited.  That  case  was  decided 
many  years  ago,  when  public  utili- 
ties-regulation  in  this  state  was  con- 
fined to  railroads.  A  tribune  with 
the  jurisdiction  and  powers  of  the 
court  of  industrial  relations  was  be- 
yond the  range  of  legislative  vision, 
and  all  remedies  were  regarded  as 
unusual  and  out  of  the  ordinary 
course,  which  did  not  follow  closely 
the  ancient  paths  of  law  and  equity. 
The  case  was  one  to  compel  resump- 
tion of  a  definite  service  under  es- 
tablished conditions — switching  cars 
from  a  mill — which  had  simply  been 


discontinued.  The  court  hbd  noth- 
ing to  do  but  to  command  reston- 
tion  of  the  service.  The  case  fd 
naturally  within  the  ordinaiy  juru- 
diction  of  the  courts  in  mandamus, 
and  the  court  took  jurisdiction  at 
once,  ^t  is  now  clearly  perceived 
that  what  is  most  needed  in  the  fidd 
of  business  intercourse  is  expert  ad- 
ministrative adjustment,  and  not 
court  adjudication.  Advancing  step 
by  step  according  to  that  principle, 
the  legislature  superseded  the  board 
of  railroad  commissioners  with  the 
public  utilities  commission,  gave  it 
authority  to  regulate  public  utilities 
generally,  and  then  superseded  the 
public  utilities  commission  with  the 
court  of  industrial  relations,  «nd 
gave  it  greatly  amplified  powers. 
The  policy  has  be- 
come the  setUed  pol-  ^rjri^s;!r 

icy  of  the  state.   It  ■<ij««"«t  •» 

>  .    .  J.1    1    «OH  trow  rales. 

contemplates  that 
any  controversy  which  naturally 
falls  within  the  scope  of  the  juris- 
diction of  the  court  of  industrial  re- 
lations shall  be  adjusted  there,  sub- 
ject to  such  review  by  the  courts  as 
the  statute  provides,  and  tiie  Afanda- 
mus  Statute  must  be  interpreted  a& 
cordingly.  The  present  controvert 
is  peculiarly  one  of  the  kind  just 
referred  to.  The  proposition  is  to 
compel  partial  amalganuiti<Hi  of  in- 
dependent competing  telephone  sys- 
tems. The  court  might  order  fbnna- 
tion  of  the  relation,  if  that  were  all 
but  the  writ  of  mandamus,  if  issued, 
must  prescribe  the  terms  of  the  re- 
lation. Those  terms  involve  switch- 
board changes,  installation  of  con- 
nections, apportionment  of  cost, 
regulation  of  operation,  service, 
rates,  division  of  tolls,  accounting, 
and  other  matters  with  which  nose 
but  a  body  like  the  court  of  indiu- 
trial  relations  is  competent  to  deal 
At  the  oral  argument  it  was  sug- 
gested by  counsel  for  plaintiff  that, 
after  ordering  the  connection,  the 
court  should  send  the  case  to  the 
court  of  industrial  relations  for  ad- 
justment of  those  details — a  confe»- 
sion  that  mandamus  is  not  a  fit  rem- 
edy, and  that  the  court  of  indastria! 
relations  is  the  proper  place  to 


Digitized  by  Google 


CLAY  COUNTY  CO-OP.  TELEPH.  ASSO.  v.  S.  W.  BELL  TELEPH.  CO. 

(i(?7  Kan.  i$9,  100  Pac.  7*7.) 


1197 


for  relief.  Therefore  the  court  holds 
the  plaintiff  had  a  remedy  in  what 
the  legislature  has  established  as  the 
ordinary  course  of  jaw  for  such 
cases. 

The  plaintiff  claims  that  aside 
from  the  Public  Utilities  act,  the 
rights  which  it  recognizes,  and  the 
remedies  which  it  affords  for  the 
protection  of  such  rights,  the  plain- 
tiff has  a  clear  legal  right,  and  the 
defendants  rest  under  a  correlaUve 
legal  duty,  respecting  the  subject  in 
controversy,  under  the  common  law. 
The  court  is  .of  a  different  opinion. 

There  is  no  dispute  that  telephone 
companies  are  analogous  to  common 

carriers  with  re- 
T^V/jSTo^^^'"*  spect  to  communica- 
fViT'  t*****  of  intelligence, 

IVSS^V!         and  are  obliged  to 

serve  without  dis- 
crimination all  applicants  for  serv- 
ice within  the  field  occupied.  Like- 
wise, there  is  no  dispute  that,  in  the 
absence  of  statute,  no  telephone  com- 
pany is  obliged  to  make  an  initial 
switchboard  connection  with  any 
other.  The  question,  however,  is 
whether  or  not  the  United  Company, 
which  has  voluntarily  contracted 
service  connection  with  the  Bell 
CompAny,  is  compelled  to  permit 
genera]  switchboan]  connection  with 
any  other  telephone  company  which 
applies;  and  whether  or  not  the  Bell 
Company,  which  has  voluntarily 
contracted  service  connection  with 
the  United  Company,  is  compelled  to 
establish  the  same  relations  with 
any  other  company  which  applies. 

In  the  case  of  State  ex  rel.  Good- 
wine  V.  Cadwallader,  172  Ind.  619, 
87  N,  E.  644,  the  supreme  court  of 
Indiana  had  before  it  for  decision 
the  question  whether  or  not  the  own- 
er of  a  telephone  system,  physically 
connected  with  another  system  un- 
der a  working  agreement,  could  dis- 
continue service  by  means  of  the 
connection.  It  appeared  that  the 
owner  admitted  to  his  switchboard 
lines  from  other  exchanges.  From 
that  fact  the  court  deduced  certain 
conclusions,  which,  however,  were 
not  made  the  basis  for  decision  of 
the  question.    The  court  said: 


"Such  physical  connection  cannot 
be  acquired  as  of  right,  but  if  such 
connection  is  voluntarily  made  by 
contract,  as  is  here  alleged  to  be  the 
case,  80  that  the  public  acquires  an 
interest  in  its  continuance,  the  act  of 
the  parties  in  making  such  connec- 
tion is  equivalent  to  a  declaration  of 
a  purpose  to  waive  the  primary 
right  of  independence,  and  it  im- 
poses upon  the  property  such  a  pub- 
lic status  that  it  may  not  be  disre- 
garded. Mahan  v.  Michigan  Teleph. 
Co.  (1903)  132  Mich.  242,  93  N.  W. 
629.   .   .  . 

"Appellee  is  furnishing  to  other 
exchanges  in  West  Lebanon  direct 
connection  and  communication  with 
their  patrons  to  other  exchanges, 
.  and  the  same  service  requested  by 
relator.  Appellee  has  thus  fixed  a 
classification  of  those  similarly  sit- 
uated and  affected.  Delaware  &  A. 
Teleg.  &  Teleph.  Co.  v.  Delaware, 
(1892)  2  C.  C.  A.  1,  3  U.  S.  App.  30, 
50-Fed.  677. 

"...  The  act  of  admitting  the 
connection  alleged  is  equivalent  to  a 
declaration  that  all  will  be  admitted 
to  the  connection,  on  the  tenns  and 
conditions  imposed  as  to  one  or 
more."  172  Ind.  pp.  636,  641. 

This  pronouncement  has  been  re- 
stated as  law  by  some  text-writers, 
has  been  favored  by  some  case  anno- 
tators,  and  has  been  approved  by 
some  courts  in  disposing  of  contro- 
versies which  did  not  require  deci- 
sion of  the  question.  The  ruling  has 
been  condemned  by  some  courts  in 
disposing  of  controversies  which  did 
not  require  decision  of  the  question, 
and  a  contrary  view  has  been  indi- 
cated by  other  courts  under  like  cir-. 
cumstances. 

The  first  observation  to  be  made 
respecting  the  declaration  of  the 
Cadwallader  Case  is  that  it  was 
dictum.  The  rights  of  third  persons 
who  were  not  parties  to  the  working 
agreement,  and  who  were  not  seek- 
ing independent  admission  to  the 
owner's  switchboard,  were  not  in- 
volved. Pacific  Teleph.  &  Teleg.  Co. 
V.  Anderson  (D.  C.)  196  Fed.  699. 
Besides  this,  the  court  said:  "Wo 
have  given  the  cause  this  much  at-; 
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tention  because  of  its  public  interest 
and  character,  but  the  judgment 
must  be  affirmed  upon  ottier 
grounds."  172  Ind.  642. 

In  the  next  place,  the  authorities 
cited  to  sustain  the  doctrine  an- 
nounced require  consideration.  In 
the  Michigan  case  cited,  one  tele- 
phone company  bought  the  fran- 
chises and  exchange  of  another,  con- 
nected the  two  systems,  and  for  a 
time  gave  service  to  the  subscribers 
to  both.  It  then  undertook  to  dis- 
continue service  by  means  of  the 
purchased  system.  A  subscriber 
■  having  a  term  contract  enforced  his 
right.  In  the  Federal  cases  cited, 
the  Postal  Telegraph  Company 
wanted  a  telephone  in  its  office.  The 
Western  Union  Telegrajrfi  Company, 
like  other  subscribers,  had  a  tele- 
phone, and  the  equal  right  of  tiie 
Postal  Company  to  an  office  tele- 
phone was  enforced  by  mandamus. 
Further  on  in  the  opinion  in  the 
Cadwallader  Case,  several  decisions 
are  cited  in  support  of  the  proposi- 
tion that  all  who  are  similarly  sit- 
uated must  be  served  alike,  but  each 
decision  is  identical  in  principle 
with  the  one  rendered  in  the  Postal 
Telegraph  Company's  case.  With 
great  respect  for  the  Indiana  su- 
preme court,  it  is  submitted  that 
none  of  the  cases  cited  sustains  its 
declaration  of  principles.  They  all 
deal  with  the  rights  of  individual 
persons  or  corporations  to  residence 
or  business  telephones,  and  not  with 
the  rights  of  one  telephone  company 
to  use  the  telephone  system  of  an- 
other. The  result  is,  the  declaration 
is  not  authoritative  evidence  of  the 
common  law. 

The  declaration  contained  in  the 
Cadwallader  Case  was  expressly  dis- 
approved in  the  case  of  Home 
Teleph.  Co.  v.  People's  Teleph.  & 
Teleg.  Co.  125  Tenn.  270,  43  L.R.A. 
(N.S.)  550,  141  S.  W.  845.  In  the 
opinion  it  was  said:  "The  case  just 
referred  to  correctly  holds,  as  we 
understand  the  law,  that  each  tele- 
phone company,  under  the  common 
law,  is  independent  of  all  other  tele- 
phone companies  save  for  the  duty 
to  receive  and  forward  to  any  point 


>OBTS,  ANNOTATED.        [11  AXJB. 

on  its  line  messages  received  from 
such  other  company  or  companies, 
and  hence  that  it  is  not  bound  to 
accord  to  any  such  outside  organiza- 
tion or  its  patrons  connection  with 
its  switchboard  on  an  equality  with 
its  own  patrons;  that  sach  connec- 
tion is  a  privilege  to  be  accorded  on- 
ly as  the  result  of  contract,  or  in  obe- 
dience to  a  statute.  We  concur  in 
the  reasoning  that  an  opposite  rule 
would  soon  result  in  the  practical 
confiscation  of  the  larger  plants  hav- 
ing long-distance  lines,  since  the  mo- 
tive would  be  insistent  and  irresisti- 
ble in  small  companies  organized  fbr 
the  purpose,  or  depleted  and  run- 
down companies,  to  demand  such 
connection ;  the  maintenance  of  the 
long  lines  being  without  expense  to 
them.  But  we  are  unable  to  agree 
with  the  supreme  court  of  Indiana- 
that,  if  a  contract  for  such  connec- 
tion be  once  made  without  the  speci- 
fication of  any  time  for  it  to  ran, 
this  connection  cannot  thereafter  be 
severed  without  the  joint  concur- 
rence of  the  companies  so  in  com- 
bination ;  nor  are  we  able  to  see  how 
the  exercise  of  the  right  of  contract 
to  effect  such  a  joint  traffic  arrange- 
ment between  two  companies  can 
confer  any  right  upon  other  com- 
panies, not  parties  to  the  contract, 
to  a  participation  in  its  benefitir 
Such  a  rule,  while  in  terms  asserting 
the  independent  right  of  contract, 
denies  its  existence  in  fact."  125 
Tenn.  283. 

In  the  case  of  Home  Teleph.  Co. 
V.  Granby  &  N.  Teleph.  Co.  147  Ho. 
App.  216,  126  S.  W.  773,  tiie  court 
followed  the  decision  in  the  Cad- 
wallader Case.  The  presiding  judge 
filed  a  dissenting  opinion,  in  whidi 
he  made  the  discriminations  indi- 
cated by  the  following  quotetioos: 

"Fairness  and  equality  to  all,  fa- 
vors or  special  privileges  in  the  con- 
duct of  the  business  as  a  public  busi- 
ness to  none,  is  the  life  of  tiie  law. 
This  is  very  far  from  letting  another 
ip  the  same  line  of  business  into  a 
participation  in  that  business,  even 
if  the  owner,  by  his  voluntary  act, 
has  chosen  to  let  in  some  other.  It 
is  the  public  who  is  under  the  pro- 
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tection  of  the  law  and  the  courts. 
Neither  is  concerned  in  promoting 
the  interests  of  one  corporation  as 
against  another.   .  .  . 

"The  trouble  with  the  opinion  of 
my  learned  brother,  in  my  judg- 
ment, is  that  two  ideas  are  con- 
fused :  One,  the  right  of  all  the  pub- 
lic to  enjoy  equal  privileges  with 
everyone  else  of  the  public  in  the  use 
of  telephone  service  over  defendant's 
line;  the  other,  the  right  of  the  de- 
fendant, notwithstanding  its  con- 
tract with  plaintiff,  to  allow  another 
company,  engaged  in  the  same  busi- 
ness, the  same  rights  granted  plain- 
tiff ;  in  short,  the  right  to  become  a 
part  of  its  system."  147  Mo.  App. 
'248,  249. 

The  supreme  court  of  the  state  of 
Missouri,  in  an  identical  case,  over- 
ruled the  court  of  appeals,  and  held 
that  the  dissenting  opinion  stated 
the  law.  Home  Teleph.  Co.  v.  Sar- 
coxie  Light  &  Teleph.  Co.  236  Mo. 
114,  36  L.R.A.(N.S.)  124, 139  S.  W. 
108.  The  substance  of  the  decision 
may  be  indicated  as  follows :  In  the 
abs^Mse  of  statute  or  contract,  the 
relation  of  telephone  company  A  to 
telephone  company  B  in  respect  to 
service  is  simply  that  of  an  individ- 
ual of  the  genera]  public.  Telephone 
company  B  may  extend  its  field  of 
operations  by  making  a  contract 
with  telephone  company  C,  where- 
by their  systems  are  connected. 
This  having  been  done,  the  relation 
of  telephone  company  A  to  the  con- 
nected systems  is  that  of  an  individ- 
ual of  the  general  public.  The  pub- 
lic «ervice  has  been  extended,  but 
the  private  right  of  the  individual 
has  not  been  enlarged,  and  company 
A  has  no  more  right  to  appropriate 
the  joint  facilities  of  companies  B 
and  C  to  the  extension  of  its  own 
system  than  it  had  to  connect  with 
company  B's  system  before  the  con- 
tract was  made.  After  citing  the 
statute  of  the  state  of  Missouri  re- 
garding sufficient  facilities  for  the 
despatch  of  public  business,  and 
prompt  and  impartial  service  on  de- 
mand or  tender  of  usual  charges,  the 
court  said : 

"This  section  does  not  require 
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physical  connection  between  tele- 
phone lines.  It  does  require  such 
company  to  receive  all  messages 
from  other  telephone  or  telegraph 
lines,  and  transmit  them,  as  it  like- 
wise requires  it  to  receive  all  mes- 
sages from  individuals.  This  does 
not  mean  that  such  corporation 
must  yield  to  a  physical  connection 
with  its  lines  by  a  competitive  com- 
pany, and  permit  the  use  thereof  in 
that  way.  In  such  case,  and  under 
this  statute,  the  telephone  corpora- 
tion or  the  telegraph  corporation 
has  no  greater  right  than  the  indi- 
vidual. If  the  individual-  goes  to 
the  office  of  the  telephone  company 
and  tenders  payment  for  a  message, 
the  company  must  accommodate 
him.  So,  too,  if  a  telegraph  com- 
pany or  other  telephone  company 
goes  in  the  capacity  of  an  individual 
or  corporate  entity  and  demands  a 
similar  service,  it  must  be  rendered. 
But  this  does  not  mean  that  the  tele- 
phone company  must  put  up  a 
switchboard  for  all  such  individuals 
or  corporations  desiring  to  do  busi- 
ness with  the  telephone  com- 
pany.- .  ... 

"The  theory  of  the  case  at  bar  is 
that  under  the  law  the  Sarcoxie 
Company  was  compelled  to  grant 
physical  connection  to  the  Bell  Com- 
pany, because  it  had  arranged  for 
such  connection  with  a  competitor  of 
the  Bell  Company.  Under  the  rail- 
way cases  cited  supra,  this  conten- 
tion is  not  well  founded."  286  Mo. 
133,  138. 

In  the  case  of  Paciflc  Teleph.  & 
Teleg.  Co.  v.  Anderson,  196  Fed. 
699,  Rudkin,  Dist,  J.,  after  referring 
to  the  Cadwallader  Case,  said: 

"Where  a  public  service  corpora- 
tion enters  into  private  contracts 
with  others  in  furtherance  of  its 
business,  I  find  no  warrant  for  hold- 
ing that  its  public  duties  are  in  all 
cases  extended  to  the  full  scope  ef 
the  private  contract.  .   .  . 

"It  is  a  common  practice  among 
railroads  to  permit  other  companies 
to  operate  trains  over  their  lines  on 
terms  agreed  upon  between  them; 
but  it  has  never  been  held  or  in- 
timated that  by  such  an  act  a  com- 
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pany  loses  all  control  over  its  prop- 
erty,  or  obligates  itself  to  grant 
similar  privileges  to  every  other 
company  that  may  apply  therefor. 
Any  such  rule  would  wrest  from  the 
proper  officers  of  the  corporation  the 
power  to  manage  and  control  its  af- 
fairs, and  would  be  destructive  of 
private  property  rights. 

"The  defendant  companies  had, 
therefore,  no  right  to  demand  a 
physical  connection  witii  the  Ander- 
son line  simply  because  that  right 
had  been  accorded  to  another,  and 
they  certainly  have  no  such  rights 
under  the  statute  of  this  state,  for 
that  statute  vests  the  power  and  dis- 
cretion to  direct  physical  connection 
in  the  public  service  commission." 
Pages  703»  705. 

In  the  case  of  Union  Trust  &  Sav. 
Bank  v.  Kinloch  Long  Distance 
Teleph.  Co.  258  111.  202,  45  L.R.A. 
(N.S.)  465, 101  N.  E.  636,  Ann.  Gas. 
1914B,  258,  the  court  had  under  con- 
sideration a  contract  for  exclusive 
telephone  connection.  In  the  opin- 
ion it  was  said :  "Without  the  con- 
tract the  telephone  company  would 
be  at  liberty  to  contract  with  both 
the  Kinloch  and  Bell  systems  for 
long-distance  connections^  .  .  . 
Such  service,  however  desirable,  is 
now  impossible.  It  will  continue  to 
be  impossible  unless  contracts  can 
be  made  with  both  long-distance 
companies.  These  contracts  cannot 
be  compelled,  but  npne  of  the  cor- 
porations can  by  any  contract  de- 
prive themselves  of  the  power  to 
make  them.  It  may  be  that  the  tele- 
phone company  cannot  be  compelled 
to  give  long-distance  service,  or  to 
connect  its  exchange  with  any  other 
system,  or,  having  connected  with 
one  system,  to  permit  a  connection 
with  another.  It  may  decline  to 
undertake  any  service  which  cannot 
be  begun  and  completed  over  its  own 
lines.  It  it  does  undertake  such  serv- 
ice, it  may.  select  its  own-  lines,  and 
it  may  confine  itself  to  one  agent, 
but  it  may  not  bind  itself  to  do  so 
and  contract  away  its  right  and 
power  to  use  more  than  one  agency." 
258111.209.,  ; 

"this  caete  is  erroneously  cited  in 
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Jones  on  Telegraph  &  Telephone 
Companies,  page  364,  note  113,  as 
sustaining  the  particular  doctrine  of 
the  Cadwallader  Case  under  discus- 
sion. 

In  the  case  of  People  ex  rel.  Cairo 
Teleph.  Co.  v.  Western  U.  Teleg  Co. 
166  lU.  15,  36  L.B.A.  637,  46  N.  E. 
731.  the  syllabus  reads:  "The  fact 
that  a  telegraph  company  has  an  ar- 
]:angement  with  one  telephone  com- 
pany whereby  verbal  messages  are 
transmitted  and  received  over  tiie 
telephone  line  does  not  operate  as 
a  waiver  of  its  right  to  refuse  verbal 
messages  oyer  the  line  of  another 
telephone  company."  166  HI.  15. 

In  the  opinion  it  was  said :  "The 
only  serious  question  is  whether  the 
fact  that  the  defendant  has  waived 
its  rights  in  that  respect  as  to  the 
other  telephone  company  requires  a 
like  waiver  on  its  part  as  to  the  re- 
lator, and  we  do  not  think  that  it 
does.  It  may  be  willing  to  assume 
risks  with  another  telephone  com- 
pany of  whose  responsibility  it  may 
be  satisfied,  which  it  would  not  be 
willing  to  assume  with  the  rdator 
for  proper  and  suflkient  reasons. 
Such  arrangements  are  founded  en- 
tirely upon  the  agreements  of  par- 
ties, and  defendant  is  not  bound  to 
adxnit  every  other  corporation  into 
a  like  arrangement.  This  has  been 
the  rule  as  to  carriers."  166  III.  21. 

These  cases  are  sufficient  to  show 
substantial  grounds  of  opposition  to 
the  views  expressed  in  Uie  Cadwal- 
lader Case.  It  may  be  conceded  th^' 
are  not,  in  strictness,  authoritative 
upon  the  precise  question  under  con- 
sideration, but  they  are  quite  as 
much  so  as  the  decision  in  the  Cad- 
wallader Case,  to  the  force  of  which 
nothing  has  been  contributed  by  any 
of  the  courts  which  ha\e  approv^ 
it. 

Some  of  the  courts  which  favor 
the  doctrine  of  the  Cadwallader  Case 
deny  the  analogy,  between  physical 
connection  of  telephone  systems  and 
physical  connection  of  railroad  sys- 
tems, in  order  to  defeat  the  argu- 
ment against  connection,  founded  on 
the  railroad  cases  so  frequently  re- 
ferred to.    It  is  said  that  railroad 
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connection  involves  much  more  com- 
plicated relations,  the  things  trana- 
Iiorted  are  essentially  different — 
electric  undulations  in  one  case,  and 
physical  objects  in  the  other — and 
in  the  case  of  telephone  systems  the 
communicants  at  each  end  of  the 
telephone  wire  do  the  transmittingr. 
In  tiie  case  of  United  States  Teleph. 
Co.  V.  Central  U.  Teleph.  Co.  (C.  C.) 
171  Fed.  130.  it  was  said:  "When 
it  is  said  that  a  long-distance  tele- 
phone company  has  no  right  to 
compel  a  connection  with  a  local 
telephone  exchange  belonging  to  an- 
other company  (which,  of  course, 
must  be  done,  if  at  all,  on  reasonable 
and  fair  terms  to  the  local  com- 
pany) ,  for  the  same  reason  that  one 
railroad  company  cannot  be  per- 
mitted to  run  its  engines  and  cars 
loaded  with  it&  freight  on  the  lines 
of  another  railroad  company,  no  ac- 
connt  is  taken  of  the  fact  that  the 
law  as  applied  to  railroad  companies 
is  a  law  arising  out  of  convenience 
and  necessity ;  for  it  would  be  phys- 
ically impossible  and  unsafe  for  one 
railroad  company  to  be  permitted  to 
run  its  cars  and  en^nea,  except  with 
the  consent  of  the  other  company, 
over  another  company^s  lines.  This 
is  an  obvious  fact."  Page  143. 

If  joint  operation  be  in  fact  phys- 
ically possible  and  safe  and  for  tiie 
public  benefit,  it  does  not  make  much 
difference  how  the  arrangement 
comes  into  existence.  The  Rock  Is- 
land Railroad  Company  h»&  no  track 
between  Topeka,  Kansas,  and  Kan- 
sas City,  Missouri.  It  operates 
trains  over  the  tracks  of  the  Union 
Pacific  Railroad  Company,  under  a 
contract,  just  as  the  United  Com- 
pany forwards  its  messages  from 
Clay  Center,  ICansaa,  to  Kansas  City, 
Missouri,  over  the  line  of  the  Bell 
Company,  under  contract.  If  the 
officials  of  the  two  railroads  were 
able  to  make  a  contract  which  ren- 
ders this  operation  of  trains  possible 
and  safe;  it  is  conceivable  a  court  or 
industrial  commission,  with  the  aid 
of  experts,  might  frame  an  order 
in  the  terms  of  the  contract.  In  the 
case  of  telephone  companies,  as  in 
ikie  case  oi  railroad  companies,  there 
11  A.L.R.— 76. 


are  physical  connection  and  use  of 
physical  property,  maintenance  of 
structures  and  way,  operation,  and 
accounting;  and  equality  of  right 
may  not  be  denied  on  the  ground  of 
mere  'inconvenience  arising  from 
bigness  and  complexity  of  the  busi- 
ness. The  rural  subscriber  at  his 
telephone  on  a  fence  post  and  iron- 
wire  line,  talking  to  his  mail-order 
house  over  long  distance,  obstructs 
traffic  As  one  freight  train  ob- 
structs passage  of  another.  Under, 
the  proposed  theory,  as  fast  as  new 
telephone  companies  multiply  and 
demand  admission,  the  United  Com- 
pany must  add  to  its  switchboard, 
and  the  Bell  Company  must  enlarge 
and  improve  its  facilities.  The 
Union  Pacific  Company  can  do  the 
same  thing.  Evei^  element  on' 
which  right  depends  is  as  fully  pres- 
ent in  one  kind  of  case  as  in  ttie 
other;  and  if,  as  a  matter  of  law,  a 
telephone  company,  by  admitting 
another  to  its  switchboard  under 
contract,  dedicates  that  switchboard 
to  general  use  by  all  who  may  apply, 
there  is  good  reason  to  say  the  Union 
Facific-HBimply  another  public  utili- 
ty for  purposes  of  communication — 
dedicated  its  track  to  general  use  by 
its  contract  with  the  Rock  Island 
Company.  On  the  other  hand,  if  it 
be  the  law  that  the  Union  Pacific 
Company  waived  nothing  but  its 
right  to  exclude  the  Rock  Island 
Company  from  use  of  its  tracks  and 
other  facilities,  the  same  rule  should 
govern  the  relation  of  the  parties  to 
this  suit. 

It  will  be  observed  the  court  has 
not  quoted  from  the  decisions  m  the 
railroad  cases,  and  the  subject  may 
be  considered  on  principle,  inde- 
pendently of  those  decisions. 

Telephone  companies  which  en- 
gage in  the  business  of  furnishing 
telephones  or  facilities  for  telephone 
communication  must  serve  the  gen- 
eral public,  within  the  field  occupied, 
without  discrimination.  Individuals, 
whether  persons  or  corporations, 
who  desire  telephones  in  their  resi- 
dences or  places  of  business,  or  who 
desire  to  use  telephone  facilities,  are 
members  of  the  general  public  in 
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that  respect,  and  on  the  same  foot- 
ing. 

Let  it  be  assumed,  for  the  purpose 
of  analysis,  that  the  United  Com- 
pany established  an  excha^sre  at 
Clay  Center.  Anyone  who  desires  a 
telephone  is  entitled  to  have  one. 
Let  it  be  assumed  that  the  Co-opera- 
tive Company  then  established  an 
exchange  in  Clay  Center.  Anyone 
who  desires  a  telephone  of  this  com- 
pany is  entitled  to  have  one;  and 
each  company  is  entitled  to  a  tele- 
phone of  the  other,  should  it  so  de- 
sire. That  service  satisfies  the  pub- 
lic duty  of  each  company.  Patrons 
of  the  United  Company  have  no 
right  as  individuals,  or  in  the  name 
of  the  public  interest,  to  demand 
that  the  United  Company  furnish 
them  with  means  of  communication 
with  patrons  of  the  Co-operative 
group  who  do  not  patronize  the 
United  Company.  Patrons  of  the 
Co-operative  Company  are  in  the 
same  situation.  Without  a  statute, 
facilities  for  communications  be- 
tween the  two  groups  of  patrons 
cannot  be  compelled. 

Let  it  be  assumed  that  neither 
company  has  toll-line  communica- 
tion with  Kansas  City,  Missouri. 
Patrons  of  neither  company  can  de- 
mand, as  individuals  or  in  the  name 
of  the  public  interest,  that  facilities 
for  such  communication  be  supplied. 
Afterwards  the  United  Company 
builds  a  toll  line  to  Kansas  City. 
Patrons  of  the  Co-operative  Com- 
pany have  no  right  to  that  service, 
except  as  they  take  a  United  Com- 
pany telephone  or  go  to  one  of  its 
booths,  and  have  no  right  to  de- 
mand that  the  Co-operative  Com- 
pany build  a  line  to  Kansas  City. 
Local  relations  between  the  two 
groups  of  patrons  remain  as  they 
were  before  the  toll  line  was  con- 
structed. 

Instead  of  building  a  toll  line  to 
Kansas  City,  the  United  Company 
buys  one  already  built  by  the  Bell 
Company.  The  situation  is  the  same 
as  if  the  United  Company  had  built 
it.  Instead  of  buying  the  line,  the 
United  Company  enters  into  a  con- 


tract with  the  Bell  Company  where- 
by both  companies  use  it,  and  divide 
tolls  on  a  satisfactory  basis.  The 
relation  of  the  group  of  the  public 
served  by  the  Co-operative  Com- 
pany, to  the  United  Company  and  its 
toll-line  connection,  is  the  same  as 
if  the  United  Company  owned  the 
toll  line.  Patrons  of  the  Coopera- 
tive Company  can  subscribe  for  a 
■United  Company  telephone,  or  go  to 
its  booths.  Members  of  the  pubUe 
in  Topeka  and  Kansas  City  who  de- 
sire to  communicate  with  Clay.  Cen- 
ter have  a  toll  line  to  that  place,  and 
have  at  their  disposal  a  local  ex- 
change serving  the  public — the  ex- 
change of  the  United  Company. 

The  Co-operative  Company  ex- 
tends lines  into  the  country,  and  es- 
tablishes a  system  of  rural  tde- 
phones.  The  rural  patrons  of  the 
Co-operative  Company  stand  on  the 
same  footing  as  the  city  patrons  of 
that  company,  so  far  as  right  of  ac- 
cess to  the  United  Company's  facili- 
ties is  concerned.  Besides  that, 
those  patrons  have  no  right  to  call 
on  the  United  Company  for  a  dass 
of  service  which  it  does  not  profess 
to  give.  It  has  dedicated  its  capital 
and  facilities  to  no  service  beyond 
the  Clay  Center  city  exchange  and 
the  toll-line  connection  with  Kansas 
City. 

The  Co-operative  Company  buys 
the  Idana  exchange,  and  connects  it 
with  the  Clay  Center  exchange.  The 
relation  of  patrons  of  the  Idana  ex- 
change to  the  ynited  Company's  ex- 
change and  toll  line  is  precisely  the 
same  as  that  of  the  Co-openriave 
Company's  rural  patrons. 

The  United  Company  extends  its 
line  northward  to  connect  with  ex- 
changes at  Morganville,  Clyde,  and 
Concordia.  Nobody  can  complain 
because  it  did  not  choose  to  make 
southerly  connections  with-Brou^ 
ton,  Wakefield,  and  Junction  City. 

These  illustrations  are  sufficient 
to  develop  the  subject.  The  result 
is  that  by  building  or  buying  a  line 
to  Kansas  City,  or  by  contractiDg 
for  a  line  to  Krasas  City,  tiie  United 


Digitized  by  Google 


CLAY  COUNTY  CO-OP.  TELEPH.  ASSO;  v.  S.  W.  BELL  TBLBPa  CO,  1203 

(i«7  Kan.         iM  Poo.  H7.) 


Company  has  made  no  classification 
of  telephone  users,  and  has  discrim- 
inated against  no  group  of  telephone 
users  whatever;  and  no  telephone 
user,  or  group  of  telephone  users, 
has  any  lawful  ground  for  com- 
plaint. The  patrons  of  one  tele- 
phone system  must  go  to  the  legisla- 
ture to  obtain  authority  to  compel 
another  telephone  system  to  serve 
them. 

The  Bell  Company  might  have 
stopped  its  toll  line  at  Topeka.  If  it 
had  done  so,  Clay  Center  could  not 
have  complained  of  unjust  classifl- 
«atdon  or  discrimination.  No  com- 
munity beyond  Clay  Center  can  com- 
plain because  the  toll  line  stopped 
there.  At  Clay  Center  the  Bell  Com- 
pany furnishes  toll  service  to  Kan- 
sas City  to  all  telephone  users  who 
may  ftpply,  and,  by  virtue  of  its  con- 
nection with  the  United  Company, 
furnishes  exchange  service  to  all 
telephone  users  who  may  appty.  It 
has  made  no  classification  of  tele- 
phone users,  and  has  not  discrim- 
inated against  any  telephone  users. 

So  much  for  those  individuals  and 
groups  of  individuals  for  whose  ben- 
efit telephone  service  is  instituted 
and  maintained.  What  about  the  re- 
lations of  telephone  companies  or- 
ganized to  institute  and  maintain 
such  service,  among  themselves? 

No  amount  of  fefinement  on  the 
nature  of  telephone  communication 
and  telephone  service  can  disguise 
the  fact  that  what  the  plaintiff  seeks, 
and  what  any  third  company  se^, 
is.  use  of  the  property,  organization, 
and  fruits  of  enterprise  of  the  par- 
ties to  the  contract.  The  court  is 
perfectly  willing  to  say  that  by  their 
contract  the  United  Company  and 
the  Bell  Company  waived  the  inde- 
pendence they  possessed  before  the 
contract  was  made.  They  cannot  re- 
fuse to  each  other  tiie  service  se- 
cured by  tho  contract.  The  court  is 
not  able^  however,  to  add  to  the  ex- 


tent of  the  waiver  disclosed  by  the 
contract.  To  do  so  is  to  go  beyond 
the  intention  of  the  parties  and  the 
factual  results  of  the  contract.  To 
declare  that  the  contract  operates  as 
a  general  waiver  for  the  benefit  of 
comi^nies  not  par-  ^^^^ 

ties  to  it  IS  not  to  commlaaioB— 

declare  a  fact,  or  in-  J^^^f^Jf 
ference  of  fact,  at 
all.  It  is  to  attach  a  legal  conse- 
quence. This  legal  consequence  is 
not  attached  by  way  of  applying 
w^I-understood  principles  of  law  to 
a  novel  state  of  facts.  The  state  of 
facts  is  of  a  common  kind,  and  the 
legal  consequence  is  attached  by  ap- 
plication of  a  new  rule  of  law  of  tre- 
mendous importance,  special  in  its 
nature,  and  made  out  of  whole  clolh, 
which  is  legislation,  and  not  adjudi- 
cation. . 

There  is  no  rule  or  presumption 
of  common  law  that  any  third  com- 
pany ought  to  participate  in  tiie 
joinder  of  two  others.  No  doubt 
there  are  telephone  lines,  and  ex- 
changes which  ought  to  be  united. 
No  doubt  there  are  instances  in 
which  exchanges  are  formed  for  the 
sole  purpose  of  pirating  upon  other 
syst^s.  Each  case  of  proposed 
physical  connection  must  be  consid- 
ered on  its  merits,  and  the  subject 
of  compelling  involuntary  physical 
connection  between  different  tele- 
phone systems  cannot  be  dealt  with 
except  by  some  agency  acting  under 
special  legislative  authority. 

The  decision  is,  the  plaintiff  has 
no  remedy  by  virtue  of  §  12  of  the 
Act  of  1920,  no  remedy  by  appeal 
according  to  the  Code  of  Civil  Pro- 
cedure, and  whatever  right  it  may 
have  by  virtue  of  the  Public  Utili- 
ties Act  should  be  vindicated  by  in- 
voking the  remedies  there  provided. 
The  plaintiff  has  no  common-law 
light  on  which  to  predicate  the  pro- 
ceeding. Ther^ore  the  appeal  is 
dismissed,  and  the  writ  of  manda- 
mus is  denied. 
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ANNOTATION. 

Right  and  dn^  <rf  tdeidioae  compwiiwi  to  mtkt  pl^ncal  ooraeclion  of  «s- 

dumgw  or  fines. 


I.  At  common'  law,  1204. 
II.  By  contract: 

a.  Validity  of  contract,  1205. 

b.  Effect  of  contract  as  waiver  of 

common-law  right  to  refuse 
connection,  1208. 

c.  Right  to  terminate  contract,  1209. 
<L  Enforcement  of  contract,  1210. 

/.  At  eommon  law. 

The  courts  are  agreed  that  at  com- 
mon law  telephone  companies,  al- 
though public  utilities  and  exercising 
public  functions  which  render  them 
amenable  to  regulation  and  control, 
are  not  subject  to  control  and  regula- 
tion to  the  extent  of  being  under  the 
duty  of  making  physical  connection 
with  another  company,  in  the  absence 
of  any  statute  requiring  such  physical 
connection.  Pacific  Teleph.  &  Teleg. 
Co.  V.  Anderson  (1912)  196  Fed.  699; 
Union  Trust  &  Sav.  Bank  v.  Kinloch 
Long  Distance  Teleph.  Go.  (1913)  268 
UL  202.  45  L.R.A.(N.S.)  465.  101  N.  E. 
5S5,  Ann.  Gas.  1914B.  258;  State  ex 
rel.  Goodwine  v.  Cadwallader  (1909) 
172  Ind.  619.  87  N.  E.  644,  89  N.  E. 
319;  Clay  County  Co-op.  Teleph. 
Asso.  V.  Southwestern  Bell  Teleph. 
Go.  (reported  herewith)  ante,  1198; 
Home  Teleph.  Co.  v.  People's  Teleph. 
&  Teleg.  Go.  (1911)  125  Tenn.  270,  48 
L.R.A.(N.S.)  550,  141  S.  W.  845.  This 
rule  is  also.  In  effect,  recognized  in 
the  majority  of  the  cases  referred  to 
in  this  note. 

In  Pacific  Teleph.  &  Teleg.  Co.  v. 
Anderson  (Fed.)  supra,  the  court  said 
that  at  common  law  each  telephone 
company  is  independent  of  all  other 
telephone  companies,  save  for  the  duty 
to  receive  and  forward  to  any  point 
on  its  lines  messages  received  from 
such  other  company  or  companies; 
and  hence  it  is  not  bound  to  afford  to 
any  outside  organization,  or  patron, 
connections  with  its  switchboard  on 
an  equality  with  its  own  patrons;  such 
connection  is  a  privilege  to  be  accord- 
ed only  as  a  result  of  private  contract, 
or  in  obedience  to  some  constitutional 
or  statutory  provision. 


III.  Statute:  ■ 

a.  Constitutionality  of: 

1.  In  general,  1212. 

2.  As  an  exercise  of  the  pow« 

of  eminent  domain.  1^13. 
8.  Enforcement  under  statnte, 
1217. 

And. in  Union  Trust  &  Sav.  Bank  v. 
Kinloch  Long  Distance  Teleph.  Co.- 
(1913)  268  UL  202,  45  LJUL(N&) 
465,  101  N.  E.  635,  Ann.  Caa.  1914B, 

258,  the  court  said  that,  while  a  gen- 
eral interchange  of  business  among 
different  telephone  companies  cover- 
ing the  same  territory  would  be  bene- 
ficial to  the  public,  yet  this  cannot  be 
compelled. 

So,  in  State  ex  reL  Goodwine  v. 
Cadwallader  (1909)  172  Ind.  619.  87 
N.  E.  644,  89  N.  E.  319,  supra,  the 
court  pointed  out  that  the  duty  of  a 
telephone  company,  upon  compliance 
with  its  reasonable  rules  and  regula- 
tions and  the  payment  of  the  compen- 
sation charged  therefor,  to  transmit 
messages  submitted  to  it  for  transmis- 
sion. Is  a  very  different  thing,  in  the 
absence  of  contract,  from  the  demand 
that  a  physical  connection  shall  be 
maintained,  involuntarily  and  as  of 
right,  when,  from  the  character  of  the 
business,  the  control  of  the  plant  and 
system  of  the  company  would  be  in  a 
measure  wrested  from  it,  and  subject- 
ed to  the  administration  of  another, 
or  many  others;  and  it  is  said  that 
the  private  right  of  property  and  of 
contract  may  not  be  thus  interfered 
with.  The  court  remarked,  however, 
that  it  was  treating  now  oniy  of  the 
relation  of  these  quasi  public  utilities, 
where  there  was  no  statutory  regula- 
tion, and  no  contractual  relation,  ex- 
press or  implied. 

In  Home  Teleph.  Go.  v.  People's 
Teleph.  &  Teleg.  Co.  (Tenn.)  supra, 
the  court  on  this  point  said  that  tele- 
phone and  telegraph  companies  an 
common  carriers  of  intelligence,  and 
must  give  the  same  service  ^the  same 
terms  to  all  who  apply  therefor,  with- 
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out  partiality  or  unreasonable  discrim- 
ination; but  this  rule  does  not  require 
a  telephone  company  to  permit  an- 
other telephone  company  to  make  a 
physical  connection  with  its  lines  for 
the  purpose  of  using  them  as  its  own 
subscribers  use  them.  **There  is  a 
wide  difference  between  a  telephone 
company's  transmittinfr  to  any  point 
on  its  line,  equally  and  indiscriminate- 
ly, the  messatres  of  all  companies  that 
offer  them  and  are  willing  to  pay  the 
same  fare  for  the  same  service,  and 
admitting  such  outside  companies  or 
their  patrons  to  the  same  use  of  its 
lines  as  its  own  patrons  are  entitled 
to." 

II.  By  contnwt. 
a.  Valtdittf  of  contract. 

By  the  weight  of  authority  tele- 
phone companies  may  lawfully  con- 
tract with  each  other  for  the  physical 
connection  of  their  lines,  and  these 
contracts  are  not  rendered  invalid  by 
the  fact  that  they  provide  for  exclu- 
sive physical  connection.  Gravel 
Switch  &  L.  S..  Teleph.  Co.  v.  Lebanon, 
L.  &  L.  Teleph.  Co.  (1910)  139  Ky. 
161,  129  S.  W.  669,  modified  in  (1910) 
139  Ky.  827,  132  S.  W.  424;  Cumber- 
land Teleph.  A  Teleg.  Co.  v.  State 
(1911)  100  MisB.  102,  39  L.R.A.(N.S.) 
277,  64  So.  670;  Home  Teleph.  Co.  v. 
Sarcoxie  Light  &  Teleph.  Co.  (1911) 
236  Mo.  114,  36  L.R.A.(N.S.)  124,  189 
S.  W.  108;  Wayne-Monroe  Teleph.  Co. 
V.  Ontario  Teleph.  Co.  (1908)  60  Misc. 
4S6,  112  N.  Y.  Supp.  424;  United 
States  Teleph.  Co.  v.  Middlepoint 
Home  Teleph.  Co.  (1908)  7  Ohio  N.  P. 
N.  S.  426,  19  Ohio  S.  &  C.  P.  Dec.  202. 

The  validity  of  contracts  for  physi- 
cal connection  between  telephone  com- 
panies is  also  recognizee  in  the  fol- 
lowing cases,  which,  however,  passed 
upon  some  point  with  reference  to  the 
termination  of  the  contract,  or  the 
enforcement  thereof: 

United  States.  —  Pacific  Teleph.  & 
Teleg.  Co.  v.  Anderson  (1912)  196  Fed. 
699;  Memphis  Teleph.  Co.  v.  Cumber- 
land Teleph.  &  Teleg.  Co.  (1916)  146 
C.  C.  A.  31,  231  Fed.  835. 

Ii^iana.— ^tate  ex  rel.  Goodwine  v. 


Cadwallader  (1909)  172  Ind.  619,  87 
N.  E.  644,  89  N.  E.  319. 

Iowa.— Dumont  v.  Peet  (1911)  152 
Iowa,  624,  132  N.  W.  956. 

Kentucky.  —  Campbellsville  Teleph. 
Co.  V.  Lebanon,  L.  &  L.  Teleph.  Co. 
(1904)  118  Ky.  277,  80  S.  W.  1114.  84 
S.  W.  618. 

Michigan.  —  Oceana  Farmers*  Mut. 
Teleph.  Co.  v.  United  Home  Teleph.  Co. 
(1919)  205  Mich.  662,  P.U.R.1919E.  40, 
172  N.  W.  568. 

MissoarL  —  Home  Teleph.  Co..  v. 
Sarcoxie  Light  &  Teleph.  Co.  (1911) 
286  Mo.  114,  86  LJl.A.(N.S.)  124,  139 
S.  W.  108. 

North  Carolina.  —  Clinton-Dunn 
Teleph.  Co.  v.  Carolina  Teleph.  &. 
Teleg.  Co.  (1912)  159  N.  C.  9,  74  S.  E. 
636. 

T&m«s%ee.  —  Home  Teleph.  Co.  v. 
People's  Teleph.  &  Teleg.  Co.  (1911) 
126  Tenn.  270,  43  L.R.A.(N.S.)  650, 
141  S.  W.  846. 

Washington. — State  ex  rel.  Public, 
Serv.  Commission  v.  Skagit  River 
Teleph.  &  Teleg.  Co.  (1915)  85  Wash. 
29,  P.UJ1.1915C,  902,  147  Pac.  885. 

Thus,  in  Gravel  Switch  &  L.  S. 
Teleph.  Co.  v.  Lebanon,  L.  &  L.  Teleph. 
Co.  (1910)  139  Ky.  161,  129  S.  W.  659, 
modified  in  (1910)  189  Ky.  827,  132 
S.  W.  424,  a  contract  between  a  long- 
distance telephone  company  and  a 
telephone  company  having  a  local  ex- 
change, for  the  physical  connection  of 
their  lines,  was  sustained  and  dam- 
ages were  awarded  for  breach  of  the 
contract  by  the  local  exchange  in  ter- 
minating it. 

And  in  Cumberland  Teleph.  &  Teleg. 
Co.  T.  State  (1911)  100  Miss.  102,  89 
L.RA.(NJ3.)  277,  64  So.  670,  it  was 
held  that  a  contract  between  two  tele- 
phone companies,  one  doing  a  long- 
distance business  and  the  other  a  lo- 
cal exchange  business,  for  exclusive 
physical  connection  of  their  systems 
at  the  place  where  tiie  local  exchange 
is  conducted,  was  not  violative  of  the 
Anti-monopoly  or  Anti-trust  Laws  of 
Mississippi. 

So,  in  Wayne-Monroe  Teleph.  Co. 
v.  Ontario  Teleph.  Co.  (1908)  60  Misc. 
435.  112  N.  Y.  Supp.  424,  a  contract 
was  held  not  invalid  as  an  unlawful 
restraint  of  trade,  where  it  provided 
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for  the  physical  connection  by  two 

noncompeting^  telephone  companies 
which  occupied  different  territories, 
but  desired  to  secure  in  this  manner 
connection  in  each  other's  territory. 
The  facts  that  they  agreed  to  connect 
their  lines  by  building*  an  extension  to 
a  c^iain  point,  and  then  operate  their 
lines  over  such  territory  in  anison* 
and  that  they  further  provided  that 
neither  company  should  compete  with 
the  other  in  the  telephone  business,  or 
take  subscribers  in  the  territory  of 
companies  with  which  the  other  had 
contractual  relations,  or  contract  with 
any  other  company  so  as  to  impair  the 
privileges  secured  by  the  contract, 
were  held  not  sufficient  to  render  it 
invalid  as  in  restraint  of  trade,  since 
this  provision  was  only  incident  to 
the  main  purpose,  which  was  to  extend 
the  lines  of  the  company. 

In  United  States  Teleph.  Co.  v.  Mid- 
dlepoint  Home  Teleph.  Co.  (1908)  7 
Ohio  N.  F.  N.  S.  426,  19  Ohio  S.  &  G. 
P.  Dec.  202,  holding  that  a  contract 
for  physical  connection  and  exclusive 
service  between  a  lonsr-distance  tele- 
phone company  and  a  company  having  , 
a  local  exchange  system  is  not  in  re- 
straint of  trade  and  invalid,  the  court 
said  that  whether  the  contract  was  one 
which  tends  to  create  a  monopoly,  and 
for  such  reason  is  void,  depends  upon 
the  facts.  "An  affreemeni"  said  the 
court,  "may  be  void  because  of  its 
tendency  to  create  monopoly,  when 
applied  to  certain  classes  of  business, 
and  be  quite  the  contrary  when  ap- 
plied to  the  telephone  enterprise. 
Some  combination  of  telephone  ex- 
changes and  of  telephone  lines  is  abso- 
lutely necessary  to  a  proper  enjoy- 
ment thereof  by  the  public.  .  .  . 
The  Middlepoint  Company  was  organ- 
ized for  a  purpose  quite  different  from 
that  of  the  plaintiff.  The  defendant 
was  oi^anized  for  the  purpose  of  ac- 
quiring, constructing,  owning,  and 
operating  a  telephone  exchange  in  the 
village  of  Middlepoint,  Ohio,  and  to 
supply  telephone  service  to  people  in 
Middlepoint  and  vicinity.  The  plain- 
tiff and  defendant  were  not  competi- 
tors; the  nature  of  their  business  made 
them  natural  and  necessary  co-oper- 
ators— ^the  one  providing  local  service 


to  its  subscribers,  while  the  other  pro- 
vided toll  and  long-distance  service 
for  said  exchange,  which  otiterwise 
would  have  been  isolated,  and  thus 
brought  all  the  subscribers  into  com- 
munication with  the  subscribers  of  all 
other  independent  occhanges.  The 
merger  or  combination,  if  sudi  it  may 
be  termed,  was  natural,  for  it  was  a 
matter  of  necessity  to  botii  conq^aniea, 
and  of  unquestioned  benefit  to  the 
public.  When  the  defendant  Yxy  said 
contract  procured  the  benefits  and  ad- 
vantages of  toll  service  for  sub- 
scribers, it  went  further  than  it  was 
required  to  go  to  discharge  its  full 
duty  under  the  terms  of  its  charter. 
There  was  no  legal  obligation  resting 
upon  the  defendant  to  do  'more  than 
conduct  a  local  exchange.  It  is  also 
clear  that  the  defendant  could  ndt'he 
compelled  to  make  such  connections 
with  the  plaintiff  or  with  any  other 
company,  nor  could  the  defendant  re- 
quire any  toll  company  to  connect  with 
its  switchboard  and  furnish  its  sub- 
scribers long-distance  abrvice.  The 
defendant  was  not  required  to  trans- 
mit messages  beyond  its  own  lines,  bdt 
it  may  do  so  and  by  sach  lines  as  it 
chooses,  and  when  an  titclusive  con- 
tract is  made  with  such  company,  it 
cannot  be  correctly  stated  that  such 
contract  is  in  the  restraint  of  trade. 
The  evidence  is  convincing  that  sneb 
contracts  have  not  stifled  eompetitioa, 
nor  is  that  their  tendency." 

Upon  this  point  in  Home  Teleph.  Co. 
v.  Sarcoxie  Light  &  Teleph.  Co.  (1911) 
236  Ho.  114.  86  L.RA.(N.S.)  124,  1S» 
S.  W.  108,  the  court  said  that  the  join- 
ing of  two  telephone  lines  operating 
in  different  fields  does  not  create  a 
monopoly,  or  stifle  competition;  such 
action  only  broadens  the  use  of  both 
lines;  if  the  two  contracting  lines  oc- 
cupied the  same  field,  and  were  there- 
fore competitive  lines,  a  very  different 
question  might  be  presented.  '^To  our 
mind  the  purpose  of  this  contract  was 
to  make  one  continuous  systein  of  the 
lines  owned,  controlled,  and  connected 
with  the  two  contracting  corporations. 
This  continuous  system  toVe  by  physi- 
cal connection  of  the  several  lines 
through  switchboards.  The  contract 
contemplates  lines  operating'^or  being 
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opmted  in  different  fields.  If  this  be 
40,  ^en  tiiere  is  no  monopoly,  either 
at  common  law  or  under  the  statute. 
If  this  be  80,  then  such  combined  line 
constituted  one  competitive  line  for 
long-distance  business,  and  in  that  line 
of  business  could  not  be  said  to  be  a 
monopoly.  Other  competitive  lines 
could  be  formed  or  built.  And  in  tiiis 
case,  under  the  allegationa  of  the  peti- 
tion, which  on  demurrer  are  taken  to 
be  true,  l^ere  was  a  competitive  line 
in  the  Bell  Company.  In  local  busi- 
ness there  could  be  no  monopoly,  be- 
cause, prior  to  the  contract,  the  cor- 
porations operated  in  different  fields, 
.  .  .  and  the  contract  simply  in- 
creased the  usefulness  of  each,  so  far 
as  the  general  public  was  concerned. 
So,  therefor^  upon  that  part  of  the 
contract  which  provides  for  the  join- 
ing of  these  lines  and  those  connected 
and  controlled  by  Uiem,  we  feel  con- 
strained to  hold  the  contract ,  valid." 

But  in  United  States  Teleph.  Co.  v. 
Central  U.  Tfleph.  Co.  (1913)  122  C. 
C.  A.  86,  2Q2  Fed.  66,  writ  of  cer- 
tiorari denied  in  (1913)  229  U.  S.  620, 
67  U  ed.  1364,  S3  Sup.  Ct  Rep.  1049, 
it  is  held  that  a  contract  between  a 
telephone  company  having  a  local  ex- 
change and  another  company  having 
a  long-distance  system,  by  which  the 
former  gives  to  the  latter  the  exclu- 
sive long-distance  business  within  the 
territory  covered  by  the  former  com- 
pany, is  violative  of  public  policy  and 
invalid.  The  court'  said  that  'the 
prima  facie  restrictive  character  and 
monopolistic  tendency  of  the  contracts 
in  question  can  hardly  be  denied.  The 
local  company  has  tied  up  its  long-dis- 
tance business.  It  cannot  take  gen- 
eral advantage  of  competition  from 
time  to  time  arising,  no  matter  how 
advantageous  to  it  or  its  patrons,  and 
it  cannot  expand  its  own  business  and 
extend  its  own  lines  beyond  its  then- 
existing  limits  into  competition  with 
the  long-distance  company,  no  matter 
how  advisable  such  extension  and 
competition  might  prove  to  be.  This 
is  from  the  standpoint  of  the  local 
exchange,  but  similar  results  are  ap< 
parent  from  the  other  standpoint.  The 
long-distance  company  not  only  fore- 
stalls   competition    likely   to  arise 


through  the  extension  of  the  local  com- 
pany's lines,  but  by  its  system  of  these 
contracts  there  is  a  direct  plan  and 
effort  to  monopolize  in  the  long-dis- 
tance business  so  much  of  the  field 
as  it  could  cover.  A  general  system  of 
contracts  may  be  obnoxious  to  an  Anti- 
trust Iiaw,  though  the  individual  con- 
tract would  not  be." 

To  similar  effect  is  Union  Trust  & 
Sav.  Bank  v.  Kinloch  LoAg^Distance 
Teleph.  Co.  (1913)  258  111.  202,  45 
LILA.(N.S.)  466,  101  N.  E,  636,  Ann. 
Gas.  1914B,  268,  wherein  the  court 
said:  "The  object  of  telephone  sys- 
tems is  to  enable  individuals  to  talk 
to  one  another  at  distances  too  great 
for  ordinary  conversation.  A  line  con- 
necting two  cities  with  a  single  in- 
strument at  each  end  would  be  of  com- 
paratively little  use.  It  is  the  possi- 
bility of  connection  with  a  large 
number  of  instruments  that  gives  use- 
fulness to  the  system.  The  use  of  the 
telephone  has  come  to  be  quite  gen- 
erally regarded,  not  >  as  a  )uxnry  or 
convenience,  but  a  necessity,  and  it  is 
essential  to  .  the  greatest  public  con- 
venience that  all  users  of  telephones 
should  be  able  to  secure,  as  nearly  as 
possibly  direct  connection  with  all 
other  users.  This  perfection  of  serv- 
ice is  not  now  possible,  but  a  tele- 
phone company  is  avoiding  the  per- 
formance of  its  duty  to  the  public 
when  it  contracts  to  restrict  its  field 
of  operations  to  communications  to 
and  from  the  patrons  of  one  long-dis- 
tance line.  Any  contract  thus  to  de- 
prive itself  of  the  power  to  render  to 
the  public  that  service  which  it  was 
incorporated  to  giv^  is  violative  of 
the  public  rights.  ...  If  neither 
of  the  long-distance  companies  at  Van- 
dalia  would  contract  with  a  telephone 
company  for  long-distance  service 
without  an  exclusive  clause  in  the  con- 
tract, the  latter  had  still  the  right  to 
construct  its  own  long-distance  lines, 
and  the  long-distance  companies  the 
right  to  establish  local  exchanges. 
The  general  interchange  of  business 
among  all  the  companies  would  be 
more  beneficial  to  the  public.  While 
this  cannot  be  compelled,  it  cannot  be 
said  that  competition  would  be  in- 
creased by  the  combination  of  two  of 
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the  systems,  through  an  exclusive  con- 
tract for  the  interchange  of  business  " 
So,  in  Home  Teleph.  Go.  v.  Granby 
&  N.  Teleph.  Co.  (1910)  147  Mo.  App. 
216,  126  S.  W.  773,  it  is  held  that  a 
contract  between  two  telephone  com- 
panies for  exclusive  physical  connec- 
tion of  their  lines  at  points  where 
they  have  respectively  established  ex- 
changes, which  contains  a  provision 
that  each  company  shall  use  the  lines 
of  the  other  exclusively  to  reach  the 
point  where  such  exchanges  are  estab- 
lished, and  shall  not  make  physical 
connection  with  any  other  company 
having  competing  exchanges  at  such 
places,'  is  invalid  to  the  extent  that, 
where  one  of  the  contracting  compa- 
nies permits  the  physical  connection  of 
its  lines  with  the  lines  of  a  third  com- 
pany having  competing  exchanges 
with  the  other  party  to  the  contract, 
the  latter  company  is  not  entitled  to 
restrain  a  breach  of  the  contract.  The 
decision  is  based  in  part  upon  the  lan- 
guage of  a  statute  of  Missouri,  which 
provides  in  eflFeet  that  if  any  two  or 
more  corporations,  engaged  in  buying 
or  selling  any  commodity,  convenience, 
or  any  article  or  thing  whatsoever, 
shall  enter  into  any  agreement  or  un- 
derstanding to  limit  competition  in 
such  trade  by  refusing  to  buy  from 
or  sell  to  any  other  person  or  cor- 
poration any  such  article  or  thing 
aforesaid,  for  the  reason  that  such 
other  person  or  corporation  was  not 
a  member  of  or  a  party  to  such  com- 
bination, confederation,  association,  or 
understanding,  it  shall  be  in  violation 
of  this  article.  As  to  the  validity  of 
such  contracts,  in  view  of  this  statute, 
the  court  said  that  "in  performing  this 
duty  in  respect  to  a  message  not  rout- 
ed by  the  sender,  by  delivering  to  and 
forwarding  a  message  over  a  connect- 
ing line,  the  initial  carrier  assumes 
the  attitude  of  a  purchaser  of  the  con- 
venience or  commodity  of  telephone 
service  from  the  connecting  carrier  to 
transmit  the  message  to  destination. 
And  identically  as  the  initial  carrier 
of  the  message  becomes  the  purchaser 
of  the  service  of  the  connecting  com- 
pany to  complete  the  transmission,  so 
the  connecting  company  becomes  the 
seller  of  its  service  to  the  end  of 


transmitting  the  message  over  its  own 
lines.  Thus  viewed,  it  is  obvious  that 
the  two  telephone  companies  are  en- 
gaged to  some  extent  in  buying  and 
selling  telephone  service  from  and  to 
each  other.  At  any  rate,  the  contract 
contemplates  a  situation  where  such 
should  be  the  case.  The  contract  pro- 
videa,  in  other  portions,  how  Uie  coo- 
neeting  carrier  is  to  be  paid  for  snch 
services  by  accepting  from  the  initial 
carrier  such  percentage  of  the  compen- 
sation collected  as  accords  with  the 
relative  number  of  miles  the  message 
is  transmitted  over  its  lines,  as  com- 
pared with  those  of  the  other  company. 
...  In  this  view,  it  is  certainly 
proper  to  treat  telephone  service  as 
a  convenience  or  commodity  being 
bought  and  sold  between  those  c<Hm- 
panies."  Compare  with  Home  Teleph. 
Co.  V.  Sarcoxie  Light  &  Teleph.  Co. 
(1911)  236  Mow  114,  36  LJLA.(N.S.) 
124,  139  S.  W.  106,  supra. 

b.  Effect  of  contract  as  tcatver  of  com- 
mon-law  right  to  refvam  connecUtm. 

It  is  pointed  out  in  State  ex  reL 
Goodwine  v.  Cadwallader  (1909)  172* 
Ind.  619,  87  N.  E.  644,  89  N.  E.  S19. 
supra,  that  where  there  is  a  contract 
between  two  telephone  companies  for 
physical  connection,  and  the  connec- 
tion is  made,  the  public  acquires 
an  interest  in  its  continuance,  and 
hence  the  act  of  the  parties  in  mak- 
ing the  connection  is  equivalent  to  the 
declaration  of  a  purpose  to  waive  the 
primary  right  of  independence,  and 
imposes  upon  the  property  a  public 
status.  The  court  said:  "Having 
elected  to  furnish  direct  physical  con- 
nection between,  and  immediate  com- 
munication with  and  for,  other  ex- 
changes and  their  patrons  through  his 
exchange  in  West  Lebanon,  appellee 
cannot  exclude  a  like  service  to  an 
exchange  in  the  same  town,  for  the 
reason  that  he  is  compelled  to  treat 
all  of  the  same  class  alike,  and  there 
can  ...  be  no  rational  ground 
for  excluding  one  exchange  when  oth- 
ers are  admitted.  *The  act  of  admit- 
ting the  connection  alleged  is  equiva- 
lent to  a  declaration  that  all  will  be 
admitted  to  the  connection,  on  the 
terms  and  conditions  impwed  as  to 
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on«  or  more.  .  .  .  Not  only  the 
patrons  of  relator,  but  those  of  appel- 
lee and  the  public  at  large,  have  an 
interest  in  the  matter.  Appellee  could 
have  refused  to  connect  his  plant  and 
to  furnish  direct  or  immediate  service 
to  relator's  patrons  and  to  other  ex- 
changes and  their  patrons,  but  did  not 
so  refuse,  but  he  and  they  opened  their 
achanges  to  all  applicants." 

And  in  State  ex  rel.  Public  Serv. 
Commission  v.  Skagit  River  Telepfa.  & 
Teleg.  Co.  (1915)  85  Wash.  29,  P.U.R. 
1W6C,  902,  147  Pac.  885,  the  court  on 
the  same  subject  said:    "When  one 
telephone  company  has  opened  its 
lines  to  physical  connection  and  serv- 
ices for  another  telephone  company 
upon  certain  terms,  it  can  be  required, 
as  a  state  regulation  within  the  police 
power,  to  afford  the  same  facilities, 
conveniences,  and  uses  to  another  or 
other  telephone  companies  upon  equal 
terms.    It  is  not  open  to  the  Skagit 
Company  to  allege  that  the  independ- 
ent company  is  a  competitive  company* 
for,  as  to  it,  the  independent  company 
19  only  a  conneetins  or  extending  com- 
pany.   It  is  not  open  to  the  Paci&c 
Company  to  object  on  the  ground  that 
the  Independent  Company  is  a  com- 
petitor, for  the  connection  between  the 
Independent  and  the  Skagit  companies 
is  not  a  connection  between  competing 
lines.   Furthermore,  the  Pacific  Com- 
pany  itself,  having  no  right  under  its 
contract  to  a  monopolistic  use  of  the 
Skagit  Company's  line,  has  no  other 
3r  different  right  than  the  Independ- 
snt  Company  has  to  connect  with  the 
Skagit  Company's   line."     And  see 
!7amp  Rincon  Resort  Co.  v.  Eshleman 
rCsL)  infra.  III.  a,  2. 

But  it  has  been  held  that  the  mere 
'act  that  one  telephone  company  con- 
racta  vnth  another  telephone  com- 
tany  for  a  physical  connection  does 
lot  obligate  it,  by  the  common  law, 
o  gr&nt  the  same  privilege  to  any 
ther  individual  or  company  on  the 
ame  terms  and  conditions.  Pacific 
'eleph,  &  Teleg.  Co.  v.  Anderson 
1912)  196  Fed.  699. 
In  Home  Teleph.  Co.  v.  People's 
'eleph.  &  Teleg.  Co.  (1911)  125  Teniu 
70,  43  L.R.A.(N.S.)  550, 141  S,  W.  846, 
:  is  held  that  a  statute  requiring  tele- 


phone companies  to  supply  all  appli- 
cants for  a  telephone  connection  with 
facilities  without  discrimination,  in- 
cluding those  engaged  in  the  same 
business,  does  not  require  one  tele- 
phone, company  to  permit  a  physical 
connectiog  pf  its  switchboard  with  the 
lines  of  another  company  for  through 
business,  although  it  permits  such 
connection  to  some  companies. 

In  Home  Teleph.  Co.  v.  Sarcoxie 
Light  &  Teleph.  Co.  (1911)  236  Mo. 
114,  36  L.R.A.(N.S.)  124,  139  S.  W. 
108,  reversing  a  judgment  sustaining 
a  demurrer  to  a  complaint  in  an  action 
to  enjoin  a  telephone  company  from 
violating  its  contract  with  another 
company  for  exclusive  connection  of 
their  lines  at  a  certain  point,  the  court 
assumed  that  the  vital  question  pre- 
sented was  whether,  where  a  local 
telephone  company,  desiring  to  extend 
its  usefulness  toward  the  public,  makes 
a  contract  for  exclusive  connection 
for  a  long-distance  service,  every  other 
telephone  line  can  compel  physical 
connection  with  such  local  company. 
In  answering  this  question  in  ^e  nega- 
tive, it  is  held  that  the  question  was 
not  affected  by  a  statute  requiring 
telephone  companies  to  receive  mes- 
sages from  and  for  other  lines,  and, 
upon  payment  or  tender  of  the  usual 
charges,  to  transmit  the  same.  But 
see  decision  of  appellate  -court  in 
Home  Teleph.  Co.  v.  Granby  &  N. 
Teleph.  Co.  (1910)  147  Mo.  App.  216, 
126  S.  W.  773,  supra. 

In  the  reported  case  (Clay  County 
Co-op.  Teleph.  Asso.  v.  Southwestern 
Bell  Teleph.  Co.  ante,  1193)  it  is  held 
that  the  fact  that  telephone  companies 
connect  their  systems,  and  give  each 
other  telephone  service  over  their 
lines,  gives  no  common-law  right  to 
another  company,  not  a  party  to  the 
contract,  also  to  connect  or  have  con- 
nected its  system  of  lines  and  ex- 
changes with  the  same  switchboard, 
on  equal  terms. 

o.  Right  <o  terminate  etmtraet. 

In  Clinton-Dunn  Teleph.  Go.  v.  Caro- 
lina Teleph.  &  Teleg.  Co.  (1912)  159 
N.  C.  9,  74  S.  E.  686,  it  is  held  that 
where  physical  connection  is  made  be- 
tween the  systems  of  two  telephone 
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companies  by  virtue  of  a  contract 
which  has  no  provision  for  its  termi- 
nation, except  under  certain  circum- 
stances, a  successor  of  one  of  the  com- 
panies is  not  privileged  to  terminate 
the  contract,  although  carrying  out  the 
same  has  become  burdensome  owing  to 
the  increased  territory  covered  by  this 
company.  It  is,  however,  held  that, 
under  these  circumstances,  that  part 
of  the  contract  relative  to  rates  to  be 
charged  may  foe  abrogated,  and  the 
court  may,  after  inquiry  into  the  mat- 
ter, fix  new  rates  which  shall  be  rea- 
sonable under  the  circumstances. 

The  doctrine  is  asserted  in  the  case 
just  cited  that  when  such  physical 
connection  has  been  voluntarily  made 
under  fair  and  reasonable  arrange- 
ment, and  the  continuous  line  is  pa- 
tronized and  established  as  a  great 
public  convenience,  such  connection 
should  not,  in  breach  of  the  agreement, 
be  severed  by  one  of  the  parties.  As 
to  the  question  of  rates  to  be  charged, 
the  court  said  that  if,  under  conditions 
developed  in  the  reasonable  and  ordi- 
nary exercise  and  performance  of  tike 
defendant's  duties  under  its  charter, 
the  rates  agreed  upon  between  these 
contracting  parties  are  of  a  character 
that  discriminates  among  defendant's 
patrons  receiving  like  service  under 
like  conditions,  or  they  are  so  unrea- 
sonable and  burdensome  as  to  render 
defendant's  company  unable  properly 
to  perform  the  duties  incumbent  under 
its  charter,  the  agreement,  to  that  ex- 
tent, must  be  annulled  and  the  parties 
allowed  to  continue  the  service  under 
such  reasonable  rates  as  they  may  fur- 
ther agree  upon,  or  which  may  be 
sanctioned  and  approved  by  the  super- 
vising agency  established  by  law  for 
the  purpose.  See  also  Camp  Rincon 
Resort  Co.  v.  Eshleman  (1916)  172 
Cal.  561,  P.U.R.1916E.  418,  168  Pac. 
186,  infra.  III.  a,  2, 

But  in  Memphis  Teleph.  Co.  v.  Cum- 
berland Teleph.  &  Teleg.  Co.  (1916) 
146  C.  C.  A.  31,  231  Fed.  835,  it  is  held 
that  where  no  state  statute  requires  a 
physical  connection  between  telephone 
companies,  and  the  contract  for  con- 
nection is  indefinite  as  to  time,  eitiier 
company  may  sever  physical  connec- 
tion at  any  time  without  rendering  it- 


self liable  in  tort  to  the  othw  conqpany 
for  BO  doing. 

In  Dnmont  v.  Peet  (1911)  152  Iowa. 
524,  132  N.  W.  955,  it  appeared  that 
two  telephone  associations  agreed  to 
connect  their  lines  temporarily  with 
the  understanding  that  the  agreonent 
might  be  revoked  at  any  time  by  either 
party;  subsequently  one  of  the  parties 
revoked  the  agreem«it  and  discon- 
nected ita  lines,  whereupon  the  con- 
nection was  again  made  by  the  other 
party.  Upon  appeal  to  equity  for  an 
injunction  to  restrain  the  continuance 
of  such  connection,  the  court  issued 
the  injunction  as  prayed. 

In  Campbellsville  Teleph.  Co.  v. 
Lebanon,  L.  A  L.  Teleph.  Co.  (1904) 
118  Ky.  277,  80  S.  W.  1114,  84  S.  W. 
618,  two  telephone  companies,  having 
exchanges  at  two  points  some  distance 
apart,  agreed  to  construct  a  line  be- 
tween the  two  points  and  to  make  a 
physical  connection  of  the  lines  at  an 
intermediate  point;  no  time  was 
agreed  upon  for  the  duration  of  the 
contract.  Under  these  circnnutances 
it  was  held  that  the  contract  was  to 
endure  so  long  as  the  two  companies 
or  their  successors  should  continue  to 
maintain  an  exchange  or  public  sta- 
tion at  the  places  from  which  the  ex- 
tension line  was  constructed,  or  at  the 
intermediate  point  where  the  connec- 
tion was  made. 

d,  BnforcemeiU  of  eontnut. 

Where  a  board  or  commission  has 
been  created  by  statute  to  determine 
questions  relative  to  the  physical  con- 
nection of  telephone  companies  and 
the  service  required  of  such  compa- 
nies, it  would  seem  that  such  board  is 
properly  given  exclusive  jurisdiction 
to  determine  the  question  of  the  termi- 
nation of  physical  connection  under  a 
contract  between  two  companies  fw 
connection.  This  is  the  holding  in 
Oceana  Farmers'  Mut.  Teleph.  Co.  v. 
United  Home  Teleph.  Co.  (1919)  205 
Mich.  662,  P.UJ1.1919E,  40,  172  N.  W. 
663.  In  that  case  it  appeared  ttwt  one 
telephone  company  gave  notice  to  an- 
other company,  with  which  it  had 
made  physical  connection  under  a  con- 
tract allowing  either  company  to  termi- 
nate the  same  for  failure  of  the  other 
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party  to  carry  out  any  of  the  provi- 
sions of  the  contract,  that  it  would 
terminate  the  contract  under  this 
clause  at  a  specified  date  in  the  fu- 
ture; after  some  correspondence  be- 
tween the  two  companies  in  regard  to 
the  matter,  the  company  aeeking  to 
terminate  the  contract  filed  a  petition 
with  the  railroad  commission  to  have 
the  entire  matter  of  physical  connec- 
tion, and  the  duties  of  the  company  in 
rejrard  thereto,  determined  by  that 
board  according  to  the  statute  in  such 
case  made  and  provided;  this  petition 
was  filed  before  the  date  set  for  the 
termination  of  the  contract;  after  the 
filing  of  this  petition,  and  before  the 
expiration  of  the  time  set  for  the  ter- 
mination of  the  contract,  the  company 
objecting  to  the  termination  thereof 
filed  a  bill  in  equity  to  restrain  the 
threatened  act  of  the  other  company. 
Under  these  circumstances,  it  was  held 
that  equity  was  without  jurisdiction 
in  the  matter,  but  that  the  matter  was 
one  properly  to  be  determined  by  the 
railroad  commission.  The  court  said: 
"It  must  be  borne  in  mind  that  these 
two  telephone  companies,  parties  to 
this  litigation,  are  public  utility  cor- 
porations; that  their  properties  are 
charged  with  a  public  interest;  that 
the  question  of  quality  of  service  is 
one  in  which  the  public  is  vitally  in- 
terested. One  of  the  prime  purposes 
served  by  the  enactment  of  legislation 
creating  boards  and  commissions  to 
supervise  the  activities  of  these  and 
similar  companies  was  that  such  pub- 
lic interest  might  be  safeguarded  by 
these  public  boards.  Upon  the  hear- 
ing of  defendant's  petition  the  rail- 
road commission  may  make  such  order 
as  the  rights  of  the  parties  and  the 
public  interest  require.  If  the  plain- 
tiff is  furnishing  adequate  facilities  to 
comply  with  the  contract  and  to  dis- 
charge its  duty  to  the  public,  defend- 
ant's petition  will  undoubtedly  be  de- 
nied. If  it  is  not,  the  commission  may 
require  it  to  furnish  such  facilities 
as  will  not  only  require  it  to  perform 
the  terms  of  its  contract,  but  also  per- 
form its  duty  to  the  public.  On  the 
other  hand,  should  this  case  run  its 


course,  it  will  ultimately  be  deter- 
mined whether  defendant  had  ground 
for  a  forfeiture  of  the  contract,  wheth- 
er plaintiff  is  performing  its  part  of 
the  contract^  and  is  furnishing  ade- 
quate facilities.  If  plaintiff  maintains 
its  case,  a  decree  for  specific  perform- 
ance will  be  entered.  If  it  fails,  its 
bill  will  be  dismissed,  defendant's  for- 
feiture will  become  effective,  it  will 
be  relieved  of  its  contract  obligation 
to  perform  switching  service,  and  the 
public  served  by  the  two  companies 
will  be  deprived  of  the  benefit  of 
physical  connection  of  the  propertieH 
by  proceedings  in  which  it  is  not  a 
party.  This  situation  was  sought  to 
be  avoided  by  the  creation  of  a  rail- 
road commission  and  a  bestowal  of 
broadapowers  upon  it.  I  think  it  suf- 
ficient that  we  hold  in  the  instant  case, 
and  that  we  should  hold,  that  where 
the  question  involved  is  one  of  ade- 
quate service  growing  out  of  physical 
connection  between  two  telephone 
companies,  and  the  railroad  commis- 
sion had  acquired  jurisdiction  before 
the  institution  of  any  proceedings  In 
court,  such  jurisdiction  is  to  eicclusion 
of  that  of  the  courts." 

And  see  the  reported  case  (CLAY 
County  Co-op.  Tki.kph.  Asso.  v.  South- 
western Bell  Telepb.  Co.  ante,  1193), ' 
which  holds  that  the  Public  Utilities 
Act  of  Kansas  gives  to  the  court  of 
industrial  relations  complete  and  ex- 
clusive jurisdiction  over  proceedings 
by  one  telephone  company  to  require 
another  company  to  make  or  permit  a 
physical  connection  of  their  lines,  and 
that  mandamus  to  review  the  decision, 
in  that  regard,  of  a  court  of  industrial 
relations,  cannot  be  resorted  to  by  the 
company  whose  petition  for  physical 
connection  has  been  denied  on  the 
ground  that  the  same  is  unreasonable. 

In  Clinton-Dunn  Teleph.  Co.  v.  Caro- 
lina Teleph.  &  Teleg.  Co.  (1912)  169 
N.  a  9,  74  S.  B.  636,  it  is  held  that 
either  mandamus  or  injunction  should 
be  resorted  to,  to  prevent  one  company 
from  disconnecting  its  systems  from 
that  of  another,  where  the  two  have 
been  physically  connected  under  con- 
tract. 
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If/,  statute, 

a.  ContitUitUtonalUi/  of, 

J.  In  general. 
With^he  exception  of  Pacific  Teleph. 
&  Telesr.  Co.  v.  Eshleman  (1913)  166 
CaL  640,  50  L.RJ^.(N.S.)  652,  137  Pac. 
1119,  Ann.  Cas.  1915C,  822,  hereinafter 
referred  to  (infra,  III.  a,  2),  the  cases 
are  in  harmony  in  holding  that  tele- 
phone companies,  by  accepting  a  fran- 
chise for  conducting  their  business  of 
transmitting  oral  messages,  render 
themselves  amenable  to  control  and 
regulation  by  the  state,  similar  to  that 
applicable  to  other  public  utility  cor- 
porations; and  that  within  the  scope 
of  such  regulations  and  control  there 
is  vested  in  the  state  the  power  to 
compel  telephone  companies  physical- 
ly to  connect  their  lines,  where  such 
regulation  is  reasonable  in  view  of  the 
benefit  thereby  accruing  to  the  public, 
although  some  loss  or  inconvenience 
may  result  therefrom  to  the  telephone 
companies,  provision,  however,  being 
made  for  compensation  for  the  use  by 
the  patrons  of  the  one  company  of  the 
line  of  the  other  company,  and  proper 
adjustment  being  made  as  to  the  ex- 
pense of  connection. 

United  States.  —  Billings  Mut. 
Teleph.  Co.  v.  Rocky  Mountain  Bell 
•Teleph.  Co.  (1907)  155  Fed.  207;  Pa- 
cific Teleph.  &  Teleg.  Co.  v.  Wright- 
Dickinson  Hotel  Co.  (1914)  214  Fed. 
666. 

KarjEtas.  —  Clay  County  Co-op. 
Teleph.  Asso.  v.  Southwestern  Bell 
Teleph,  Co.  (reported  herewith)  ante, 
1193. 

Michigan. — Michigan  State  Teleph. 
Co.  v.  Michigan  R.  Commission  (1916) 
193  Mich.  515,  P.U.R.1917C,  356,  161 
N.  W.  240. 

NebraF.ka.  —  Hooper  Teleph.  Co.  v. 
Nebraska  Teleph.  Co.  (1914)  96  Neb. 
245.  147  N.  W.  674. 

Oklahoma.  —  Pioneer  Teleph.  & 
Teleg.  Co.  v.  State  (1913)  38  Okla.  564, 
134  Pac.  398;  Pioneer  Teleph.  &  Teleg. 
Co.  V.  State  (1914)  46  Okla.  31.  144 
Pac.  1060. 

South  Dakota.— Milbank  v.  Dakota 
Cent.  Teleph.  Co.  (1916)  37  S.  D.  504, 
P.U.R.1916F.  662,  159  N.  W.  99. 


Texas.  —  Southwestern  Teleg.  & 

Teleph.  Co.  v.  State  (1912)  —  Tex.  Civ. 
App.  — ,  150  S.  W.  604,  affirmed  in 
(1918)  —  Tex.  — ,  P.U.R.1919C,  66, 
207  S.  W.  308. 

Wa8hington.*-State  ex  rel.  Public 
Serv.  Commiasion  v.  Skagit  River 
Teleph.  &  Teleg.  Go.  (1916)  85  Wash. 
29.  P.U.R.1916C,  902,  147  Pac.  885 
(opinion  modified  on  another  point  in 
(1915)  —  Wash.  — ,  151  Pac.  1122). 

Wisconsin. — Wisconsin  Teleph.  Co. 
V.  Railroad  Commission  (1916)  162 
Wis.  38S,  L.B.A.1916E,  748.  P.UJL 
1916D,  212,  156  N.  W.  614. 

In  Billings  Mut.  Teleph.  Co.  v. 
Rocky  Mountain  Bell  Teleph.  Co. 
(Fed.)  supra,  in  holding  that  it  is 
within  the  power  of  the  state  to  re- 
quire physical  connection  to  be  made 
between  telephone  companies,  the 
court  said  that  the  use  that  may  be 
required  by  one  company  is  such  as  is 
practicable  by  a  connection  like  that 
had  in  the  everyday  service  with  the 
defendant's  own  connections.  "This 
is  feasible  by  a  plan  of  trunking  be- 
tween the  exchanges  where  the  "respec- 
tive switch  or  toll  boards  are  main- 
tained. The  defendant  company  would 
then  receive  the  business  of  the  plain- 
tiff, as  it  now  receives  business  com- 
ing from  one  of  its  own  subscribers. 
Electricians  of  experience  si^  that  it 
is  neither  against  scientific  rules  nor 
uncommon,  in  practical  telephoning, 
to  find  one  telephone  plant  connected 
with  toll  lines  of  other  systems;  that 
the  matter  of  current  is  practically 
the  same  in  talking  on  all  systems; 
and  that,  if  the  established  circuits 
cannot  do  the  business,  the  method  of 
taking  care  of  increased  business,  or 
an  overload,  is  by  stringlns^  more  cir- 
cuits. The  operators  of  defendant 
company  would  have  to  be  made  use 
of  to  make  such  service  practical ;  the 
additional  service  that  the  defendant's 
operators  would  have  to  perform  be- 
ing that  of  'plugging  in,'  answering, 
and  getting  the  connection.  But.  in 
effect,  the  same  process  is  required  to 
be  used  for  a  patron  of  the  defendant 
company's  exchange,  so  that  the  ques- 
tion is  really  resolved  into  one  of  de- 
tail, and  is  not  one  of  practicability. 
It  may  even  be  that^  owing  to  possible 
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differencea  in  the  switchboards  of  the 
two  companies,  an  auxiliary  appa- 
ratus will  be  necessary;  but  that  is 
also  a  matter  of  mechanical  adjust- 
ment, not  unusual  or  at  all  difficult  of 
arrangement.  The  right  to  use  is  the 
tiling  the  law  has  said  may  be  ac- 
quired. Therefore,  where  appropriate 
proceedings  are  instituted,  as  in  this 
case,  it  is  this  right  of  use  that  is  to 
be  acquired ;  and  the  reasonable  prac-  , 
tical  method  by  which  the  right  may 
be  enjoyed  is  use  by  a  connection  made 
so  that  the  one  company,  by  its  oper- 
ators, may  call  the  operators  of  the 
other  company,  which  must  receive  the 
long-distance  business  of  the  subscrib- 
ers of  the  plaintiff  company  and  care 
for  the  same  very  much  as  it  would 
like  business  of  its  own  patrons." 

In  Pioneer  Teleph.  &  Teleg.  Co.  v. 
State  (1913)  38  Okla.  554,  134  Pac. 
398,  the  court,  in  sustaining  the  power ' 
of  the  state  to  require  a  long-distance 
telephone  company  to  make  physical 
connections  with  a  local  exchange  sys- 
tem, said  that  a  statutory  requirement 
ot  this  kind  became  a  part  of  the  char- 
ter of  all  corporations  oi:ganized  in 
the  state.  To  the  same  effect  is  Pio- 
neer Teleph.  &  Teleg.  Co.  v.  State 
(1914)  45  Okla.  31,  144  Pac.  1060. 

In  State  ex  rel.  Public  Serv.  Commis- 
sion V.  Skagit  River  Teleph.  &  Teleg. 
Co.  (Wash.)  supra,  it  ia  held  that  the 
state  has  power  to  require  physical 
connection  between  telephone  compa- 
lies,  under  regulations  which  are  fair, 
reasonable,  and  appropriate.  The 
lourt  said:  "Under  the  settled  law  of 
:he  country,  telephone  companies  are 
:ommon  carriers  and  public  service 
corporations,  and  as  such,  when  they 
irocure  their  charter  or  license  to  en- 
rage in  such  business,  they  engage  in 
I  public  service  and  do  so  with  full 
knowledge  that  they  thereby  become 
igencies  of  the  state,  subject  to  its 
ontrol  and  regulation,  and  under  the 
:xercise  of  its  police  power,  for  the 
omfort  and  convenience  of  the  state, 
.  .  subject  to  the  condition  that 
heir  property  shall  not  be  taken  ex- 
ept  by  process  of  law.  When  a 
air  and  just  compensation  is  afforded 
or  such  conveniences,  facilities,  and 
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service,  the  constitutional  requirement 
is  satisfied." 

X.  A»  am  exerotaB  of  the  power  of  em- 
inent  domain.. 

It. is  apparent  that  while  th6  cases 
cited  in  the  preceding  subdivision 
recognize  the  right  of  the  telephone 
company  to  service  charges  or  tolls,  • 
and  in  some  instances  the  right  to  be 
reimbursed  for  expense  of  making  and 
maintaining  this  connection,  the  pow- 
er of  the  state  to  compel  the  connec- 
tion is  upheld  as  an  exercise  of  the 
power  of  regulation  over  public  utili- 
ties, not  as  an  exercise  of  the  power 
of  eminent  domain,  involving  tiie  ne- 
cessity of  compensating  the  company 
for  the  loss  suffered  in  consequence 
of  the  connection,  as  distinguished 
from  the  actual  cost  of  making  or 
maintaining,  and  from  its  right  to 
tolls. 

On  the  other  hand,  Pacific  Teleph. 
&  Teleg.  Co.  v.  Eshleman  (1913)  166 
CaL  640,  50  LJR.A.(N.S.)  652,  187  Pac. 
1119,  Ann.  Cas.  1916C,  822,  supra, 
holding  the  statute  unconstitutional, 
is  based  upon  the  ground  that  the  re- 
quirement of  physical  connection  by 
the  two  telephone  companies  consti- 
tuted the  taking  of  property  of  the 
companies  without  the  exercise  of  the 
power  of  eminent  domain,  including 
the  compensation  reeoyerable  in  an 
action  exercising  such  power.  In  this 
ease,  for  the  purpose  of  considering 
the  constitutionality  of  the  statute,  the 
court  assumed  the  reasonableness  of 
the  order,  if  the  power  existed  in  the 
commission  to  make  it  at  all,  the  ques- 
tion of  its  reasonableness  not  being 
within  the  purview  of  the  court  The 
statute  was  attacked  on  the  ground 
that  to  compel  a  physical  connection 
involved  the  exercise  of  the  power  of 
eminent  domain,  subject  to  the  condi- 
tions which  attach  to  the  exercise  of 
that  power,  including  the  right  to  com- 
pensation, which  the  statute  in  ques- 
tion did  not  satisfy.  The  commission, 
arguing  for  the  possession  of  the  pow- 
er, contended  that  its  order  was  refer- 
able solely  to  the  police  power  of  the 
state,  and  not  at  all  to  the  power  of 
eminent  domain,  and  that  this  order 
amounted  to  no  more  than  a  reason- 
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able  regulation  touching  the  use  of  is  given  to  a  third  company.  The 
property  held  in  private  ownership,  court  said  that  such  a  statute  woald 
but  devoted  to  public  use.  In  denying  enable  one  telephone  company  to  take 
this  contention,  and  holding  that  the  the  property  of  another  for  public  um. 
conuniftsion  was  attempting  unlawful-  without  compensation,  and  hence  to 
ly  to  exercise  the  power  of  eminent  deprive  the  latter  company  of  its  pro^ 
domain,  the  court,  after  alluding  to  erty  without  due  process  of  law. 
limitations  on  the  police  power,  said :  The  Eshleman  Case  is  distinguishnl 
"This  principle,  it  is  to  be  noted,  is  in  Camp  Rincon  Resort  Co.  v.  Esfate- 
not  that  the  legislature,  acting  direct-  man  (1916)  172  Cal.  561,  P.U.R.1916E, 
ly  or  through  its  authorized  manda-  '  418,  168  Fac.  186,  whicrh  holds  that  a 
tories,  may  not  subject  property  de-  telephone  line  is  a  public  utility,  and 
voted  by  its  owners  to  a  public  use,  to  where  it  voluntaiily  permits  a  eonnec- 
another  public  use,  or  to  the  same  pub-  tion  to  be  made  with  another  comptiqr. 
lie  use  by  its  rivals,  but  that  the  doing  and  it  subsequently  terminates  the 
of  this  is  an  act  referable  to  the  power  connection,  the  railroad  commission 
of  eminent  domain,  and  not  to  the  has  power  and  authority  to  order  a 
police  power,  and  that  compensation  reconnection  to  be  made  and  to  re- 
must  be  made  accordingly.  Herein  quire  a  continuation  of  the  service, 
lies  the  vital  distinction  between  the  The  court,  in  referring  to  the  Eshle- 
legitimate  exercise  of  the  police  pow-  man  Case,  said  that  it  was  there  hdd 
er,  and  the  exercise  of  the  power  of  .  that  an  order  requiring  the  company 
eminent  domain.  In  the  former,  nn-  to  connect  its  lines  with  those  of  a 
compensated  obedience  to  the  order  is  competing  company,  where  there  had 
imperative.  In  the  latter,  the  order  been  no  such  connection  theretofore: 
may  not  be  enforced  without  compen-  and  the  first  company  had  not  held 
sation  first  made.  And,  finally,  it  may  itself  out  as  willing  to  make  such  con- 
not  be  amiss  to  point  out  that  the  de-  nection,  could  not  be  sustained.  "The 
votion  to  a  public  use  by  a  person  or  a  questions  involved  were  so  fully  dis- 
corporation,  of  properly  held  by  them  cussed  in  that  ease  that  there  is  no 
in  ownership,  does  not  destroy  their  occasion  here  to  repeat  oar  views.  It 
ownership,  and  does  not  vest  title  to  will  suffice  to  say  tiiat  the  present  pro- 
the  property  in  the  public,  so  as  to  ceedipg  is  not  witJiin  the  rule  of  the 
justify,  under  the  exercise  of  the  po-  Pacific  Teleph.  &  Teleg.  Co.  Case,  for 
lice  power,  the  taking  away  of  the  the  reason  that  the  connection  here  di- 
management  and  control  of  the  prop-  rected  to  be  made  was  merely  a  eon- 
erty  from  its  owners  without  compen-  tinuation  of  a  service  which  the  peti- 
sation,  upon  the  ground  that  public  tioner  had  voluntarily  assumed." 
convenience  would  better  be  served  The  Eshleman  Case  first  referred  to 
thereby,  or  that  the  owners  themselves  was  disapproved  of  in  Pacific  Teleph. 
have  proven  false  or  derelict  in  the  &  Teleg.  Co.  v.  Wright-Dickinson  Hotd 
performance  of  their  public  duty.  Co.  (1914)  214  Fed.  666,  supra,  where- 
Any  law  or  order  seeking  to  do  this  in  the  court  said  it  was  unable  to  give 
passes  beyond  the  ultimate  limits  of  assent  to  that  decision.  So,  in  State 
the  police  power,  however  vague  and  ex  rel.  Public  Serv.  Commission  v. 
undefined  those  limits  may  be."  Skagit  River  Teleph.  &  Teleg.  Co 
See  also  Home  Teleph.  Co.  v.  Peo-  (1916)  86  Wash.  48,  P.UJL1915C,  902, 
pie's  Teleph.  &  Teleg.  Co.  (1911)  125  147  Pac.  886.  supra,  the  court  said: 
Tenn.  270,  43  L.R.A.(N.S.)  550,  141  S.  "From  a  careful  review  of  most  of  the 
W.  845,  holding  that  a  statute  com-  decisions,  we  are  satisfied  that  the 
pelling  telephone  companies  to  supply  decision  in  the  Eshleman  Case  is  not 
applicants  for  connection  with  equal  supported  even  by  the  decisions  in  the 
facilities,  including  those  engaged  in  Federal  jurisdictions,  and  is  against 
the  same  business,  does  not  obligate  the  weight  of  authority.**  And  in 
one  telephone  company  to  give  to  an-  Michigan  State  Teleph.  Co:  v.  Hicbi- 
other  company  physical  connection  gan  R.  Commission  (1916)  193  lOdu 
with  its  lines,  although  this  privilege  616,  P.UJ1.1917C,  355,  161  N.  W.  240, 
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the  court  said:  "With  all  due  respect 
for  that  court  [the  California  court], 
however,  we  find  ourselves  unable  to 
agree  with  this  conclusion  as  to  the 
effect  of  a  connection  between  com- 
peting lines.  The  business  of  a  tele- 
phone company  is  to  transmit  oral 
messages  from  one  point  to  another, 
and  for  that  purpose  every  patron, 
whether  he  is  a  subscriber  or  not,  has 
the  use  of  its  lines  for  the  time  being. 
That  is  the  public  use  to  which  they 
are  dedicated.  Without  physical  con- 
nection each  subscriber  to  a  citizens* 
telephone  is  entitled  to  the  same  use 
of  complainant's  lines  as  it  would  have 
with  the  physical  connection;  the  dif- 
ference being  that  with  the  lines  con- 
nected he  can  talk  from  his  own  tele- 
phony while  without  the  connection 
he  would  be  obliged  to  go  to  a  public 
station  of  complainant  company." 

In  the  Michigan  case,  which  held 
that,  upon  the  showing  made,  the  com- 
mission properly  required  physical 
connection,  the  court  in  considering 
the  question  as  to  whether  or  not  a 
physical  connection  between  telephone 
companies  constituted  such  an  ap- 
propriation of  the  properly  of  one  of 
the  telephone  companies  that  to  re- 
quire it  constituted  the  taking  of  prop- 
erty, necessitating  the  exercise  of  the 
right  of  eminent  domain,  said :  "Com- 
plainant also  claims  that  an  enforced 
I^aical  connection  between  its  lines 
and  those  of  the  Citizens'  Company 
would  not  be  an  exercise  of  the  right 
of  regulation,  but  would  amount  to 
euch  a  taking  of  its  property  as  could 
be  justified  only  under  the  power  of 
eminent  domain  and  upon  the  payment 
of  compensation.  As  the  basis  of  this 
contention,  it  is  obvious  that  the  Citi- 
zens* Company  would  be  given  the  use 
and  control  of  complainant's  line  every 
time  one  of  its  subscribers  talked  over 
them  by  means  of  a  connection.  .  .  . 
The  relations  of  a  telephone  company 
in  this  state  are  not  simply  with  its 
•wn  subscribers,  but  with  the  public 
genarally,  and  it  is  forbidden  by  law  to 
Biake  any  discrimination  between  per- 
sons. .  .  .  Complainant  would  have 
the  same  control  over  its  own  lines  if 
the  Citizens*  subscriber  should  talk 
from  his  house  or  office  that  it  would 


have  if  he  should  talk  from  one  of 
complainant's  public  stations ;  and 
complainant,  not  the  Citizens'  Com- 
pany, would  receive  compensation  for 
the  use  of  the  lines.  It  would  amount 
simply,  so  far  as  this  phase  of  the 
matter  is  concerned,  to  a  difference  in 
the  way  messages  were  got  to  and 
from  the  Citizens'  subscribers,  and 
would  be  not  a  taking  of  property  by 
eminent  domain,  but  a  regulation  in 
the  interest  of  the  public.  .  .  .  In 
one  sense  there  may  be,  and  often  is', 
the  talung  of  property  through  the 
legitimate  exercise  of  the  power  of 
regulation,  and  as  necessarily  incident 
thereto.  In  such  case  the  company 
whose  business  is  subjected  to  the 
regulation  is  not  deprived  of  the  title 
to '  or  possession  of  its  property,  but 
it  may  be  required  to  forego  profits 
which  it  might  otherwise  receive;  to 
apply  its  property,  within  the  dedi- 
cated use,  to  some  purpose  contrary 
to  its  wishes;  to  expend  its  money  as 
it  would  not  otherwise  expend  it;  to 
perform  service  it  would  not  perform 
except  for  the  r^rulation;  and  to  sub- 
mit to  losses  which  it  would  prefer  to 
avoid." 

So,  in  Hooper  Teleph.  Co.  v.  Ne- 
braska Teleph.  Co.  (1914)  96  Neb.  245, 
147  N.  W.  674,  supra,  in  denying  the 
contention  that  the  act  of  the  com- 
mission, in  ordering  two  telephone 
companies  to  make  physical  connec- 
tion, constituted  the  taking  of  proper- 
ty of  onfe  of  the  companies  without  re- 
sort to  eminent  domain  proceedings, 
the  court  said:  "It  is  conceded  that 
the  appellant  is  engaged  in  the  carry- 
ing on  of  a  general  telephone  busi- 
ness, and  operates  telephone  exchanges 
located  in  various  towns  in  the  states 
of  Nebraska,  Iowa,  and. South  Dakota; 
it  owns  and  operates  toll  lines  which 
connect  the  telephone  exchanges 
owned  by  it  in  those  states,  which 
lines  connect  with  toll  and  long-dis- 
tance lines,  and  with  telephone  ex- 
changes owned  and  operated  by  other 
persons  and  companies.  It  is  also  con- 
ceded that  its  toll  lines  can  be  physi- 
cally connected  with  the  lines  of  the 
Hooper  Company,  but  its  contention 
is  that  the  'result  of  such  a  connection 
is  to  at  once  pass  to  the  Hooper  Com- 
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pany  as  much  dominion  and  control 
over  the  toll  lines  as  the  Nebraska 
Company  itself  possesses,  and  when 
service  is  given  over  such  a  connec- 
tion the  Hooper  Company  is  in  con- 
trol, not  only  of  the  toll  line,  but  like- 
wise of  its  operation.  .  .  .  Tele- 
phone lines  are  operated  by  an  elec- 
tric current,  and  wherever  the  line 
terminates  there  lies  the  control  of 
the  entire  line.  But  one  conversation 
can  pass  over  a  circuit  at  the  same 
time,  and  the  minute  the  telephone 
circuit  is  connected  with  the  switch- 
board of  the  Hooper  Company,  the 
switchboard  becomes  the  end  of  the 
circuit,  and  it  lies  within  the  power 
of  the  Holder  Company  to  interfere 
with  and  control  tiie  trafile  of  the  en- 
tire circuit  all  the  way  between  Omaha 
And  Norfolk.' "  As  to  this  latter  con- 
tention the  court  said:  "Perhaps  we 
do  not  fully  understand  the  argument 
and  reasoning  upon  this  point.  It  ap- 
pears that  physical  connection  of  dif- 
ferent telephone  lines  has  been  made 
in  many  instances  without  any  such 
direful  results.  When  an  individual 
asks  for  connection  of  his  private  tele- 
phone with  the  toll  lines  of  the  com- 
pany, and  such  connection  is  made 
for  him,  he  has  the  exclusive  use  of 
the  toll  line  of  the  company  for  a  cer- 
tain time.  There  is  no  doubt  that  if 
he  complies  with  the  reasonable  regu- 
lations of  the  company  he  is  entitled 
to  such  nse  of  the  line,  and  that  the 
company  could  be  compelled  to  furnish 
such  use  upon  reasonable  terms  and 
upon  complying  with  reasonable  regu- 
lations, without  any  greater  use  of  the 
company's  property  or  any  greater 
danger  of  injury  thereto  than  in  case 
such  service  is  furnished  to  a  patron 
of  the  company  itself.  If  there  are 
inherent  reasons  for  making  the  dis- 
tinction which  the  appellant  seeks  to 
make,  that  fact  does  not  appear  from 
the  evidence  in  this  record." 

In  Milbank  v.  Dakota  Cent.  Teleph. 
Co.  (1916)  87  S.  a  604,  P.U.R.m6F, 
662,  169  N.  W.  99,  supra,  sustaining 
the  power  of  the  state  to  require  tele- 
phone companies  to  make  physical 
connection,  the  court  said:  *'We  are 
satisfied  that  the  connecting  of  tele- 
phone exchanges  in  order  to  facilitate 


the  transmission  of  messages,  and 

therefore  advance  the  purpose  for 
which  the  public  service  franchises 
are  granted,  is  not  an  exercise  of  the 
power  of  eminent  domain,  but  is  en- 
tirely analogous  to  the  power  exer- 
cised by  a  railroad  commission  in  or- 
dering connecting  switches  between 
competing  lines  of  railway;  that,  in- 
stead of  being  an  exercise  of  power' of 
eminent  domain,  it  is  a  mere  regula- 
tion of  the  public  service  corporation, 
if  not  under  an  implied  power  result- 
ing from  the  nature  of  the  franchise 
enjoyed  by  the  corporation,  then  un- 
der the  police  powers  of  the  state." 

And  in  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Stote  (1918)  —  Tex. 
— ,  P.U.R.1919C.  66,  207  S.  W.  SOB,  it 
is  also  held  that  a  statute  requiring 
telephone  companies  to  make  a  physi- 
cal connection  under  the  circum- 
stances there  presented  was  not  on- 
constitutional,  and  did  not  constitute 
the  taking  of  property  without  the  ex- 
ercise of  the  power  of  eminent  do- 
main. Upon  this  point  the  coart  said 
that  compliance  with  an  order  for 
physical  connection  made  by  a  mu- 
nicipal corporation,  based  upon  aa- 
thoril7  of  the  act,  "will  not  result  in 
any  taking*  of  the  companj^'s  property 
in  any  constitutional  sense.  Its  -effect 
is  only  to  require  that,  by  means  of 
the  connection  upon  its  switchboard. 
It  afford,  for  compensation,  the  service 
of  its  toll  lines  to  the  public  at  certain 
points  upon  the  Paducah  Company's 
line.  In  all  such  cases  those  patrons 
will  be  as  fully  its  patrons  as  those 
of  the  Faducah  Company.  In  extend- 
ing the  service  it  will  remain  in  un- 
disputed control  of  all  of  its  prop- 
erfy,  including  the  switchboard.  The 
operation  of  its  lines  for  the  purpose 
of  the  service  will  be  entirely  in  its 
hands.  No  different  use  or  burden 
will  be  imposed  upon  its  property.  The 
company  is  merely  made  to  provide  s 
facility  whereby  patrons  of  another 
line  may,  by  means  of  that  line  and 
for  a  charge  paid  the  company  for  the 
service,  have  access  to  its  toll  lines. 
If  this  be  a  'taking*  of  the  company's 
property,  the  property  of  such  a  com- 
pany is  likewise  taken  every  time  the 
company  is  made  tq  connect  its  line 
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with  the  storehouse  or  residence  of  a 

local  subscriber  as  a  means  of  afford- 
ing him  similar  service.  It  is  not  a 
taking  of  property.  It  is  merely  a  rea- 
sonable regulation  of  the  company's 
service  for  the  public  convenience, 
which  tiie  state  may  prescribe  in  the 
exercise  of  its  police  power,  and  to 
which  the  company,  as  a  common  car- 
rier, is  properly  subject." 

And  in  Wisconsin  Teleph.  Co.  v. 
Railroad  Commission  (1916)  162  Wis. 
383,  L.R.A.1916E,  748,  P.U.R.1916D, 
212,  166  N.  W.  614,  supra,  in  sustain- 
ing the  power  of  the  state  to  require 
tet^hone  companies  doing  business  in 
the  state  physically  to  connect  their 
lines,  the  court  said :  "It  is  true  that 
a  connection  must  be  established  be- 
tween the  wires  of  the  local  company 
and  the  switchboard  of  the  plaintiff. 
To  say  that  this  is  a  taking  of  prop- 
erty is  far-fetched.  There  may  be  a 
technical  appropriation,  but  there  is 
no  taking  in  the  constitutional  sense. 
Neither  would  the  fact  that  there  was 
some  expense  incurred  alter  the  situa- 
tion, because  it  is  the  right  of  the 
state,  within  reasonable  limitations, 
to  require  public  service  corporations 
to  increase  their  facilities  where  tiie 
public  interest  requires  the  increase. 
Insitead  of  damage  resulting  from  the 
connection  ordered*  it  would  be  more 
reasonable  to  suppose  that  both  profit 
and  convenience  should  result  there- 
from. We  do  not  see  how  the  switch- 
board connection  required  can  entail 
any  substantial  loss  upon  the  plain- 
tiff. If  it  should  be  conceded  that 
there  was  a  taking  of  plaintiff's  prop- 
erty by  either  of  the  requirements  re- 
ferred to,  it  is  a  technical  taking  that 
results  in  no  loss,  and  it  is  entirely 
within  the  legitimate  scope  of  the  po- 
lice power.  The  legislature  has  seen 
fit  to  exercise  such  power,  provided  no 
substantial  loss  would  result." 

So,  in  Pacific  Teleph.  &  Teleg.  Co. 
y.  Wright-Dickinson  Hotel  Co.  (1914) 
214  Fed.  666,  supra,  it  is  held  that  the 
requirement  that  one  telephone  com- 
pany shall  accept  and  transmit  mes- 
sages from  certain  hotels,  which  origi- 
nate on  the  wires  of  another  telephone 
company,  is  reasonable  and  properly 
referable  to  the  police  powers  of  tiie 
11  A.L.R.— 77. 


state.  The  court  said  that  It  did  not 
constitute  the  taking  of  the  property 
of  the  telephone  company  without  due 
process  of  law.  That  the  requirement 
did  not  impose  a  new  or  different  use 
or  burden,  nor  permit  a  different  per- 
son, corporation,  or  entity  to  occupy 
ox  utilize  the  lines  or  system  of  the 
complaining  con^Hiny. 

3.  Enforcement  unOer  statute. 

It  has  been  held  that  the  constitu- 
tional delegation  of  power  to  require 
physical  connection  between  two  tele- 
phone systems  does  not  confer  the 
right  to  compel  business  intercourse 
between  two  competing  companies  to 
the  detriment  of  either,  nor  does  it 
give  the  right  to  specify  the  routing 
of  messages  to  the  detriment  of  one 
company.  Pioneer  Teleph.  &  Teleg. 
Co.  V.  State  (1918)  —  Okla.  — ,  P.U.R. 
1919C,  544,  177  Pac.  580;  Pioneer 
Teleph.  &  Teleg.  Co.  v.  State  (1920) 
77  Okla.  216.  P.U.R.1920C,  557,  186 
Pac  934.  And  see  also,  to  the  same 
effect.  Pioneer  Teleph.  &  Teleg.  Co.  v. 
State  (1920)  78  Okla.  88, 188  Pac.  107. 

In  Pioneer  Teleph.  &  Teleg.  Co.  v. 
State  (1918)  —  Okla.  — ,  P.UJ1.1919C, 
544,  177  Pac.  580,  supra,  while  the 
power  of  the  state  to  compel  competing 
telephone  companies  physically  to  con- 
nect their  systems,  is  sustained,  yet 
the  power  is  held  to  be  limited  to  the 
extent  that  the  regulation  shall  be  rea- 
sonable and  not  in^)ose  any  burden- 
some obligations  upon  either  company. 
Upon  this  point  the  court  said:  "The 
right  of  one  telephone  company  to  con- 
nect its  lines  with  that  of  another 
company  implies  no  more  than*  a  me- 
chanical union  of  the  lines,  so  as  to 
admit  of  the  convenient  passage  of 
messages  from  one  to  the  other,  and 
does  not  include  the  right  to  compel 
business  intercourse  between  two  com- 
peting companies,  to  the  detriment  of 
either  company.  The  lines  are  to  be 
connected/ not  the  companies,  and  the 
purpose  is  to  establish  and  maintain 
means  for  a  continuous  transmission 
of  messages  for  the  benefit  and  con- 
venience of  the  public.  It  was  never 
intended  by  this  section  to  compel  two 
companies,  competing  for  the  same 
business,  to  make  such  physical  con- 
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nection  between  their  lines  and  ex- 
ehangres  as  vould  permit  one  company 
to  have  the  benefit  and  use  of  the 
equipment  and  system  of  the  other,  to 
its'  detriment  and  the  discrimination 
of  its  subscribers.  On  the  contrary, 
it  was  meant  to  require  such  a  me- 
chanical union  of  the  lines  as  would 
constitute  a  continuous  transmission 
of  the  messages  for  the  public  con- 
venience, and  without  destroying  the 
property  rights  of  either  company.  A 
connection  under  rules  and  regula- 
tions that  amount  to  the  destruction 
of  property,  or  that  work  a  discrimi- 
nation against  the  subscribers  of  ei- 
ther exchange  would  amount  to  the 
taking  of  property  without  due  process 
of  law.  The  state,  of  course,  has  the 
power  to  take  pzivate  property  for 
public  use  under  its  ri^t  of  eminent 
domain,  but  this  can  only  be  done  for 
a  fair  consideration.'* 

It  has  been  held  that  where  the 
members  of  a  mutual  telephone  com- 
pany own  their  instruments  and  main- 
tain their  lines  to  the  central  station, 
and  maintain  their  station  by  con- 
tributing quarterly  for  that  purpose, 
the  company  cannot  require  connec- 
tion with  an  incorporated  telephone 
company  doing  a  long-distance  busi- 
ness, and  the  public  service  commis- 
sion is  not  authorized  to  require  such 
physical  connection  under  a  statute 
which  includes  a  provision  for  physi- 
cal connection,  but  defines  the  corpo- 
rations within  the  jurisdiction  of  the 
commission  as  any  compcny  maintain- 
ing telephone  communication  for  hire. 
The  mutual  company  was  held  not  to 
maintain  telephone  communication  for 
hire,  although  it  permitted  a  few  non- 
stockholders to  use  the  line  for  hire. 
State  ex  rel.  Buifum  Teleph.  Co.  v. 
Public  Service  Commission  (1917)  272 
Mo.  627,  L.R.A.1918C,  820.  P.U.R. 
1918C,  158,  199  S.  W.  962. 

A  case  of  some  interest  upon  this 
point,  although  not  strictly  ^?ith^n  the 
scope  of  the  note,  is  People  ex  rel. 
Oneida  Teleph.  Co.  v.  Central  New 
York  Teleph.  &  Teleg.  Co.  (1899)  41 
App.  Div.  17,  58  N.  Y.  Supp.  221,  which 
involved  the  right  of  one  telephone 
company  to  compel  another  telephone 
.company  to  place  one  of  its  telephones 


in  the  office  of  the  former  company,  in 
order  that  this  company  might  there- 
by gain  the  benefit  of  ttie  use  of  the 
line  of  the  rival  company.  Upon  this 
point  it  is  held  that  a  statutory  pro- 
vision that  telephone  companies  shall 
receive  despatches  from  and  for  other 
telegraph  and  telephone  lines  or  cor- 
porations, and  from  and  for  any  in* 
dividual,  on  payment  of  the  usual 
charges  by  Individuals  for  transmit- 
ting despatches  as  established  by  the 
rules  and  regulations  of  auch  corpora- 
tion, and  transmit  the  same  with  im- 
partiality, good,  faith,  etc.,  did  not  re- 
quire this  service  upon  the  part  of  a 
rival  telephone  company.    The  court 
said :    "Suppose,  as  the  relator's  peti- 
tion will  permit  us  to  do,  that  the  re- 
lator has  6  miles  of  wire  in  the  village 
of  Oneida,  and  not  elsewhere,  and  that 
the  defendant  company  not  only  has 
the  like  amount  in  the  same  village, 
but  5,000  miles  of  wire  extending  over 
the  whole  state;  that  the  defendant 
company  charges  an  individual  $15 
per  quarter  a  year  for  installing  a 
telephone  in  his  office,  and  allows  him 
to  use  it  to  send  messages  to  any  place 
where  said  defendant's  lines  extend. 
The  individual  might  send  not  more 
than  one  message  a  day.   If  the  re- 
lator can,  for  the  same  price,  procure 
unlimited  service  for  its  patrons,  it 
might  daily  send  a  thousand  messages, 
and  thus  compel  the  said  defendant 
to  do  the  relator's  work,  not  only  for 
inadequate  compensation,  but  also  de- 
prive it  of  the  patrons  upon  which  it 
depends.   The  relator  could  thus  make 
its  profits  at  the  said  defendant's  ex- 
pense.   Does  the  statute  contemplate 
this?  It  does  not,  in  terms,  direct  one 
company  to  install  its  telephone  in  its 
rival's  office.    It  must  receive  and 
transmit  its  rival's  messages  upon  pay- 
ment of  the  usual  charges;  but  if  that 
means  that  it  must  also  furnish  its 
rival  with  an  instrument  in  the  latter's 
office,  such  meaning  must  be  implied, 
because  such  is  the  usual  course  of 
business." 

It  has  been  held  that  a  subscriber 
to  one  telephone  company  cannot  in- 
voke the  power  of  the  state  to  compel 
a  physical  connection  between  tele* 
phone  lines.   Ivanhoe  Furnace  Co.  v. 
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Virginia  &  T.  Teleph.  Co.  (1909)  109 
Va.  130,  63  S.  E.  426.  In  this  case  a 
stockholder  and  subscriber  of  a  mu- 
tual telephone  company  presented  his 
petition  to  the  circuit  court  of  one  of 
the  counties  of  Virginia,  praying  for 
a  peremptory  writ  of  mandamus,  di- 
rected to  another  telephone  company^ 
commanding  and  conq>eUing  it,  among 
other  thinsfs,  to  connect  its  lines  and 
exchange  with  the  mutual  company  of 
which  the  petitioner  was  a  subscriber 
and  stockholder.  The  court  said  that 
the  petitioner  had  no  right  to  inter- 
plead the  defendant  in  error  upon  the 
issues  sought  to  be  litigated  by  its 
petition.  Its  status  was  merely  that 
of  a  subscriber  and  patron  of  the 
mutual  company,  and  in  those  rela- 
tions it  was  entitled  to  demand  of  that 
company  the  same  service  that  it  ren- 
dered to  other  patrons  in  the  same 
class,  and  no  other.  The  petitfoner 
was  in  no  sense  the  representative  of 


the  mutual  company,  and  possessed  no 
authority  whatever  to  dictate  to  that 
company  or  to  the  defendant  in  error 
what  physical  connections  they  should 
make,  or  what  regulations  they  should 
adopt  in  an  interchange  of  business. 
These  are  matters  of  business  policy, 
to  be  determined  by  the  companies  for 
themselves,  subject  only  to  the  visits 
atorial  authority  of  the  state. 

However,  upon  this  point,  in  Mil- 
bank  v.  Dakota  Cent.  Teleph.  Co. 
(1916)  37  S.  D.  504,  P.U.R.1916F,  662, 
169  N.  W.  99,  the  court  said  thai  un- 
der the  statutes  of  that  state,  the 
board  of  railroad  commissioners  have 
a  right  to  act  upon  the  complaint  of 
any  person  or  corporation  having  an 
interest  in  the  relief  sought,  and  that 
therefore  a  proceeding  was  properly 
initiated  by  a  city  and  an  individual^ 
and  that  to  hold  otherwise  would  de- 
stroy the  efficiency  of  the  statute. 

A.  G.  & 


IRA  WHITE 

V. 

HOWARD  LEVARN. 
TwmoiU  Supreme  Court— PeMwtry  12,  101S, 

(_  vt.  — ,  108  Aa  664.) 

Sunday  —  hunting  —  injury  to  bystander  —  liability. 

1.  One  hunting  on  Sunday  in  violation  of  statute  is  answerable  for 
injuries  accidentally  inflicted  upon  a  bystander  by  the  voluntary  discharge 
of  his  gun. 

ISee  note  on  this  question  beginning  on  page  1220.] 

Assault  —  gunshot  wound  —  c<Hitribu- 

tory  negligence.  fense  to  the  latter's  liability  for  acci- 

2.  Contributory  negligence  of  one  dentally  inflicting  injury  upon  him  by 
who  accompanies  another  into  the  the  voluntary  discharge  of  a  gun. 
woods  to  hunt  on  Sunday  is  no  de-  [See  2  R.  C.  L.  563.] 

(Powers,  dissents.) 


Exceptions  by  plaintiff  to  rulings  of  the  Addison  County  Court 
(Miles,  J.)  made  during  the  trial  of  an  action  brought  to  recover  damages 
for  alleged  unlawful  shooting  of  plaintiff  by  defendant,  which  resulted  in  a 
judgment  for  defendant.  Reversed. 

The  facts  are  stated  in  the  opinion  oC  the  court. 

Messrs.  Joel  W.  Page  and  Guy  M. 
Page  for  plaintiff. 
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Watson,  Ch.  J.,  delivered  the 

opinion  of  the  court: 

The  declaration  contains  two 
counts,  one  in  trespass  and  one  in 
case.  On  October  5,  1918,  which 
was  Sunday,  the  plaintiff  and  the 
defendant  together  went  hunting 
partridges  and  gray  squirrels,  each 
being  armed  with  a  shotgun.  Late 
in  the  afternoon,  separating  from 
«ach  other,  the  defendant  started 
through  the  woods,  following  along 
a  short  distance  from,  and  nearly 
parallel  with,  a  stone  wall  which  sep- 
arated the  woods  from  a  small  clear- 
ing. The  plaintiff,  at  the  same  time, 
started  along  in  the  same  direction 
on  the  other  side  of  the  wall,  follow- 
ing it  along  for  a  distance  of  26  to 
35  rods,  when  he  sat  down  on  the 
wall,  and  while  sitting  there  was 
shot  in  the  face  and  chest  by  the  de- 
fendant, receiving  the  injuries  com- 
plained of.  When  injured,  the 
plaintiff  was  wearing  a  cap  of  the 
color  of  a  gray  squirrel,  and  the  de- 
fendant mistook  it  for  such  a  squir- 
rel, doing  the  shooting  without  in- 
tending to  hit  the  plaintiff.  They 
were  128  feet  apart.  On  the  facts 
found,  a  majorty  of  the  court  ren- 
dered judgment  for  the  defendant, 
the  presiding  judge  dissenting.  The 
case  is  here  on  plaintiff's  exceptions 
to  the  reception  of  certain  evidence 
and  to  the  judgment. 

Hunting  and  shooting  wild  game 
or  other  birds  or  animals,  or  dis- 
charging firearms,  on  Sunday  (with 
some  exceptions  not  material  here), 
are  unlawful  by  statute.  Pub.  Stat. 
§  5957;  Duran  v.  Standard  Life  & 
Acci.  Ins.  Co.  63  Vt.  437,  13  L.R.A. 
637,  25  Am.  St.  Rep.  773,  22  Atl. 
o30.  The  shooting  which  injured 
the  plaintiff  was,  therefore,  an  un- 
lawful act  voluntarily  done  by  the 
defendant,  and  he  is  answerable,  in 


an  action  of  trespass,  for  the  injury 
which  happened  to 
the  plaintiff,  either  ^SlKiiT IV^ 
by  carelessness  or  ^^S^ 
accident.  Vincent 
v.  Stinehour,  7  Vt.  62,  29  Am.  Dec 
145;  Wright  v.  Clark,  50  Vt.  130.  28 
Am.  Rep.  496;  Bradley  v.  Andrews, 
61  Vt  680;  Judd  v.  Ballard,  66  Vt. 
668, 30  Atl.  96 ;  Isham  v.  Dow,  70  Vt. 
588,  45  L.R.A.  87,  67  Am.  St.  Rep. 
691.  41  Atl.  685,  5  Am.  Neg.  Rep. 
106. 

Against  objection  and  exception, 
the  defendant  was  permitted  to  in- 
troduce evidence  for  the  purpose  of 
showing  contributory  negligence  by 
the  pUuntiff,  and  facts  are  found 
thereon.  Without  noticing  the 
question  of  admissibility  of  such 
evidence  under  the  count  in  case,  we 
dispose  of  the  case  according  to  the 
righls  of  the  parties  under  the  count 
in  trespass.  In  Willey  v.  Carpenter, 
64  Vt.  212,  15  L.R.A.  853,  23  Atl. 
630,  an  action  of  trespass  for  assault 
and  battery,  it  was  held  to  be  clear 
and  unquestionable  that  consent  to 
an  assault  is  no  justification,  for, 
since  the  state  is  wronged  by  it,  the 
law  forbids  it  on  public  grounds. 
The  same  doctrine  was  applied  in 
State  V.  Roby,  83  Vt.  121,  74  Atl. 
638.  From  this  it  must  logically 
follow  that  con- 
tributory  negligence 
is  no  defense  in  an  iJJn/i^Ji?'^ 
action  of  trespass 
for  a  similar-offense  in  law. 

Judgment  reversed,  and  judgment 
for  the  plaintiff.  Cause  remanded 
for  the  assessment  of  damages. 

Powers,  J.,  regards  the  violation 
of  the  statute  referred  to  as  the  con- 
dition, and  not  the  cause,  of  the 
plaintiff's  injury,  and,  on  the 
strength  of  Dervin  v.  Frenier,  91 
Vt.  398,  100  Atl.  760,  dissents. 


ANNOTATION. 
^^^tioD  of  Sunday  law  as  ground  for  civfl  action  for  damago. 


There  are  numerous  cases  and  con- 
fliderable  diversity  of  opinion  as  to 
effect  of  violation  of  Sunday  law  by 


plaintiff  to  prevent  recovery  for  an  In- 
jury due  to  negligence  or  other  wrong 
on  the  part  of  the  defendant  (see  26 
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B.  G.  L.  S  Sl)>  bat  an  extended  search    ninsr  a  train  of  cars  in  violation  of 
has  disclosed  but  three  cases,  in  addi-    the  statute  regulating  the  observance 
tion  to  the  reported  case  (Whits  v.    of  the  Lord's  Day,  has  an  important 
LfiVAKN,  ante,  1219),  on  the  violation    and  material  bearing  on  the  relative 
of  Sunday  law  as  ground  of  civil  ac-    rights  and  duties  of  the  parties  at  the 
tion  for  damages.  It  will  be  observed    time  of  the  accident.    It  affects  the 
that  while  the  majority  opinion  in  the    question  of  the  care  required  of  both, 
reported  case  does  not  discuss  the    The  persons  in  charge  of  the  hose,  in 
question  whether  the  violation  of  the    the  absence  of  positive  information, 
Sunday  law  by  the  defendant  could    had  a  right  to  expect  that  no  train 
properly  be  regarded  as  the  proximate    would  be  run  on  that  day  •contrary  to 
cause  of  the  injury  to  the  plaintiff,  the    law.  And  those  in  charge  of  the  train 
dissent  is  upon  the  ground  that  such    were,  for  that  reason,  required  to  ex- 
violation  was  a  condition,  and  not  a    ercise  greater  caution  towards  them, 
proximate  cause,  of  the  injury.   The    The  jury  could  not  have  been  prop- 
case  (Dervin  v.  Frenier  (1917)  91  Vt.    eriy  told,  as  requested  by  the  defend- 
898,  100  Atl.  760)  upon  which  'the    an^  that  the  rights  of  the  parties  were 
dissenter  relies  in  support  of  bis  posi-    no  different  from  what  they  would 
tion  held  that  the  operation  of  an    have  been  on  any  other  day.   .   .  . 
automobile  without  the  license  re-    To  the  defendants  objection  that  the 
quired  by  law  was  a  condition,  and  not    jury  was  permitted  to  find  for  the 
a  cause,  of  the  injury  to  a  person    plaintiff,  although  the  managers  of 
struck  by  the  automobile.   That  spe-    the  train  were  free  from  any  fault 
cific  question,  of  course^  is  beyond  the  except  that  of  running  a  train  on  Sun- 
scope  of  this  annotation.   It  may  be  day,  it  is  sufficient  to  say  that  the 
observed,  however,  that  while  there  insiructions  given  plainly  required  the 
is  some  conflict  in  the  ultimate  deci-  jury  to  find  that  the  act  of  running 
sions,  the  courts  have,  for  the  most  the  train  on  the  Lord's  Day  was  the 
part  at  least,  proceeded  upon  the  as-  distinctive  and  direct  cause  of  the  in- 
sumption  that  the  element  of  proxi-  jury  complained  of ;  and  this  is  enough 
mate  cause  was  the  controlling  factor  to  support  the  action." 
in  the  determination  of  the  question.       But  in  Tingle  v.  Chicago,  B.  A  Q.  B. 
And  this  is  true  generally  of  cases  in-  Co.  (1882)  60  Iowa,  333,  14  N.  W.  320, 
volving  other  classes  of  statutes.  Re-  in  holding  that  a  railroad  company 
turning  to  cases  involving  a  violation  could  not  be  held  liable  for  the  kiil- 
of  the  Sunday  law,  it  will  be  noted  ing  of  an  animal  by  a  train  run  on 
that  in  Hyde  Park  v.  Gay  (1876)  120  Sunday,  on  the  ground  that  such  run- 
Mass.  689,  an  action  in  tort  by  a  town  ning  of  the  train  was  in  violation  of  a 
against  a  railroad  company  for  run-  statute  imposing  a  penalty  for  un- 
ning  over  and  destroying  a  fire  hose,  necessary  labor,  etc.,  on  Sunday,  the 
the  court,  in  overruling  an  exception  court  said:   "The  question  which  we 
to  an  instruction  that  the  running  of  have  now  to  determine  is  whether  tiie 
the  train  on  the  Lord's  Day  was  an  simple  operation  of  a  train,  in  viola- 
unlawful  act  on  the.  part  of  defendant,  tion  of  the  provisions  of  this  statute, 
and,  if  such  unlawful  act  or  the  negli-  renders  a  railroad  company  liable  for 
gence  of  the  defendant  was  the  cause  all  damages  accidentally  occurring, 
of  the  injuries,  the  plaintiff  might  re-  without  fault  or  negligence  on  its  part 
cover,  recognized  tiie  importance  of  other  than  the  mere  operating  of  the 
the  element  of  proximate,  or  at  least  train.  ...  If  the  mere  fact  that  a 
of  direct,  cause,  observing  that  the  in-  party  is  engaged  in  employment  upon 
structions  given  plainly  required  the  the  Sabbath  day,  in  violation  of  stat- 
jury  to  find  that  the  act  of  running  the  ute,  will  not  defeat  recovery  for  an 
train  on  the  Lord's  Day  was  the  '*dis-  Injury  sustained  whilst  so  employed,  it 
tinctive  and  direct  cause  of  tiie  injury  follows,  we  think,  that  the  mere  fact 
complained  of."    The  court  further  that  a  person  is  so  employed  will  not 
said :   "The  fact  that  the  defendant,  render  him  liable  for  injuries  inflicted 
by  his  servants  and  agents,  was  run-  without  other  fault  or  negligence  than 
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the  beinff  so  emplt^red.  It  is  true  tha^ 
if  the  defendant's  train  had  not  been 
operated  on  Sunday,  the  injury  com- 
plained of  would  not  have  occurred. 
.  .  .  Whilst  the  injury  could  not  have 
been  inflicted  if  the  defendant's  train 
had  not  been  operated,  still,  as  it  is 
not  claimed  that  the  train  was  oper- 
ated in  a  nesligent  manner,  the  proxi- 
mate cause  of  tiie  injury  was  not  the 
operation  of  the  train,  but  it  resulted 
from  an  accident  for  which  the  defend- 
ant is  not  responsible.  The  cases  in 
this  court  in  which  a  party  has  been 
held  liable  in  damages  for  the  viola- 
tion of  a  statute  have  all  been  cases 
in  which  the  unlawful  act  contributed 
to  the  injury.  In  our  opinion,  no  oth- 
er liabili^  is  incurred  by  the  opera- 
tion of  a  railway  train  in  violation  of 
the  provisions  of  §  4072  of  the  Code, 
than  that  which  the  statute  itself  im- 
poses." 

And  in  Storm  v.  Cleveland,  C,  C.  ft 
St.  L.  R.  Co.  (1910)  156  UL  App.  88, 


whore  certain  counts  in  an  action  for 

death  at  a  railroad  crossing  were  pred- 
icated upon  an  alleged  violation  of 
Illinois  Criminal  Code,  chap.  38,  §  261, 
relative  to  the  observance  of  Sunday, 
the  court  dismissed  such  counts  with 
the  mere  statement  that  "there  was  no 
connection  shown  between  the  allied 
violation  of  the  Sunday  law"  and  the 
death  of  plaintiff's  intestate. 

In  Gross  v.  Miller  (1894)  93  Iowa, 
72,  26  L.RJV.  606,  61  N.  W;  385,  which, 
in  its  facts,  was  quite  similar  to  the 
reported  case,  plaintiff  having  been 
shot  by  the  defendant  while  they  were 
hunting  on  Sunday  in  violation  of  the 
law,  the  liability  of  the  defendant  was 
predicated  on  negligence,  and  not  on 
violation  of  the  Sunday  law.  The 
court,  in  sustaining  a  judgment  for 
plaintiff,  merely  held  that  the  viola- 
tion of  the  Sunday  law  did  not  prevent 
a  recovery,  since  it  was  not  a  proxi- 
mate or  efficient  cause  of  the  accident 

G.  J.  C. 


RE  APPLICATION  OF  LEE  H.  HINKELMAN. 
California  Supreme  Court  (In  JSono;— July  97, 
(_  CaL  — ,  191  Fac  682.) 

Automobile  —  headlight  —  violation  of  statute. 

1.  That  a  headlight  used  on  an  automobile  did  not  produce  a  dangerous 
glare  does  not  make  its  use  lawful  where  it  has  not  been  tested  and 
sanctioned  as  required  by  statute. 

[See  note  on  this  question  beginning  on  page  1226.] 


Evidence  —  judicial  notice  —  diffos- 

ing  type  of  lens. 

2.  The  court  does  not  take  judicial 
notice  of  the  phrase  "diffusing  type  of 
lens"  in  a  statute  regulating  the  lights 
to  be  carried  by  automobiles. 

■  [See  16  R.  C.  L.  1094.] 
Indictment  —  charging  use  of  diffus- 
ing type  of  lens. 

3.  A  complaint  charging  the-  viola- 
tion of  the  statute  defining  tiie  lights 
to  be  carried  on  automobiles  is  suf- 
ficient which  states  Uiat  the  automo- 


bile was  equipped  with  the  diffusing 
type  of  lens,  since  the  meaning  of  the 
term  may  be  proved  at  the  trial. 
Statute  —  delegation  of  anthority  — 

automobile  headlight  testing  agency. 

4.  The  legislature  may,  in  prescrib- 
ing the  quality  of  headlights  which 
may  be  used  on  automobiles,  estab- 
lish a  testing  agency  to  determine 
whether  or  not  the  lights  in  use  com- 
ply with  the  law. 

[See  6  R.  C.  L.  176.] 


Application  for  a  writ  of  habeas  corpus  to  secure  petitioner's  release 
from  custody  of  the  Chief  of  Police  of  the  City  and  County  of  San  Fran- 
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daco  to  which  he  had  been  committed  for  violation  of  the  Motor  Vehicle 
Act.  Petitioner  remanded. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  James  M.  Oliver  and  Ray- 
mond Benjamin,  for  petitioner : 

For  the  legislature  to  require  that 
the  user  of  a  head  lamp  must  abide 
by  the  "sample"  test  dictum  of  an  un- 
official and  irresponsible  testins:  agen- 
cy, as  to  when  thereafter  and  at  all 
future  times  he  is  or  is  not  complying 
with  the  law,  is  an  arbitrary,  unwar- 
ranted, and  unenforceable  extreme, 
and  a  denial  of  trial  upon  merits. 

Gaylord  v.  Pasadena,  175  Cal.  433, 
166  Pac.  348;  Baltimore  &  O.  R.  Co. 
T.  Railroad  Commission,  196  Fed.  690; 
Schaezlein  v.  Cabaniss,  135  Cal.  466, 
66  L.R.A.  733,  87  Am.  St.  Rep.  122,  67 
Pac.  755. 

The  legislature  cannot  delegate  its 
power  to  make  laws. 

Ex  parte  Cox,  63  Cal  21;  Arms  v. 
Ayer,  192  111.  601,  58  L.R.A.  277,  85 
Am.  St.  Rep.  357,  61  N.  E.  851 ;  Holley 
V.  Orange  County,  106  Cal.  420,  39  Pac. 
790;  Houghton  v.  Austin,  47  Cal.  646; 
Savings  &  L.  Soc.  t.  Austin,  46  Cal. 
416;  McCabe  v.  Carpenter,  102  Cal. 
469,  36  Pac.  836;  People  ex  rel.  Pixley 
T.  Lodi  High  School  Dist.  124  Cal.  694, 
57  Pac.  660;  Board  of  Education  v. 
Trustees,  129  Cal.  699,  62  Pac.  173. 

Admitting  that  the  subject  to  which 
the  statute  relates  is  within  the  scope 
of  the  legislative  ppwer,  the  test  of 
validity  within  the  police  power  is 
whether  or  not  the  reKulations  pre- 
scribed are  unreasonable. 

Re  Wilshire,  103  Fed.  620;  Lawton 
V.  Steele,  162  U.  S.  133,  38  L.  ed.  386, 
14  Sup.  Ct  Rep.  499;  Bfe  Junqua,  10 
Cal.  App.  602,  103  Pac' 159;  Lassen 
County  V.  Cone.  72  Cal.  387,  14  Pac. 
100;  Plumas  County  v.  Wheeler,  149 
Cal.  766.  87  Pac.  909;  McGehee,  Due 
Process  of  Law,  341 ;  Ex  parte  Knapp, 
127  Gal.  101,  69  Pac.  316. 

To  permit  any  one  person  to  define 
or  decide  what  constitutes  "dangerous 
glare,"  prescribe  a  light  bulb  that,  if 
used,  will  not  in  such  person's  opin- 
ion create  a  "dangerous  glare,"  and 
impose  a  penalty  on  the  individual 
who  declines  to  abide  by  that  decision, 
is  an  unauthorized  delegation  of  power 
by  the  legislature. 

Ex  parte  McNulty,  77  Cal.  164,  11 
Am.  St.  Rep.  267,  19  Pac.  :.37 ;  Hewitt 
V.  State  Medical  Examiners,  148  Cal. 
690,  3  L.R.A.(N:S.)  896,  113  Am.  St. 
Rep.  316,  84  Pac.  39,  7  Ann.  Cas.  760; 
Be  Wisner,  82  Cal.  App.  687,  168  Pac. 


868;  Hayes  v.  State,  11  Ga.  App.  871, 
76  S.  E.  523;  Sogdell  v.  State,  81  Tex. 
Crim.  Rep.  66,  193  S.  W.  675;  Railroad 
Commission  v.  Grand  Trunk  Western 
R.  Co.  179  Ind.  255,  100  N.  E.  852; 
Cook-  V.  State,  26  Ind.  App.  278,  59  N. 
E.  489;  Park  City  v.  Daniels,  46  Utah, 
554,  149  Pac.  1094,  Ann.  Cas.  1918E, 
107. 

Mr.  U.  S.  Webb  for  respondent. 

Shaw,  J.,  delivered  the  opinion  of 
the  court: 

Hinkelman  was  imprisoned  on  a 
warrant  of  arrest  issued  out  of  the 
police  court  of  the  city  and  county 
of  San  Francisco  on  a  complaint 
charginsT  him  with  violating  §§  13 
and  82  of  the  Motor  Vehicle  Act 
(Stat.  1915,  pp.  405,  413,  aa 
amended  by  Stat.  1919,  pp.  206,  225, 
§§  10,  16).  He  applied  for  a  writ  of 
habeas  corpus,  claiming  that  the 
complaint  does  not  charge  a  public 
offense,  and  that  §§  13  and  32  of  said 
act,  so  far  as  they  relate  to  the  of- 
fense charged,  are  unconstitutional. 

Section  32  declares  it  to  be  a  mis- 
demeanor for  any  person  to  violate 
any  provisions  of  the  act.  The  par- 
ticular violation  here  charged  is  the 
driving  of  an  automobile  on  a  public 
street  equipped  with  a  headlight 
more  brilliant  and  set  at  a  different 
angle  than  is  permitted  by  the  pro- 
visions of  §  13.  This  section  makes 
elaborate  and  complex  regulations 
relating  to  headlights.  The  portions 
thereof  applying  to  the  present  case 
may  be  summarized  as  follows: 

Subdivision  (a)  provides  that, 
"all  times  during  the  period  from  a 
half  hour  after  sunset  to  a  half 
hour  before  sunrise,  every  automo- 
bile while  on  the  public  highway 
shall  carry  at  the  front  at  least  twu 
lighted  lamps."  Subdivision  (f) 
provides  that  during  the  time  above 
stated  'the  headlights  of  all  auto- 
mobiles upon  the  highways  shall 
give  a  light  of  sufficient  power  and 
so  distributed  as  provided  herein." 
The  material  provisions  of  subdi- 
vision (g)  are  as  follows:  "The 
headlights  of  motor  vehicles  shall 
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be  so  arranged,  adjusted,  and  con- 
structed when  the  car  is  fully  loaded, 
that  any  pair  of  headlights  under 
the  conditions  of  use  must  produce 
a  light  which:"  (1)  Is  not  less  than 
1,200  apparent  candle  power  at  a 
point  200  feet  directly  in  front  of 
the  lens,  when  measured  on  a  level 
surface  on  which  the  car  stands  and 
at  some  point  between  such  surface 
and  a  horizontal  line  passing 
through  the  top  of  the  lens;  (2) 
does  not  exceed  2,400  apparent 
candle  power  at  a  point  100  feet  di- 
rectly in  front  and  5  feet  above  such 
level  surface  and  which  has  no 
greater  Jwwer  at  a  height  above  5 
feet  at  that  distance;  and  (3)  does 
not  exceed  800  apparent  candle  pow- 
er at  a  distance  of  100  feet  ahead  of 
the  car,  and  7  feet  or  more  to  the 
left  of  the  axis  6f  the  same,  and  6 
feet  above  the  level  surface  on 
which  the  vehicle  stands. 

Subdivision  <h)  provides  that  no 
headlight  referred  to  in  subdivision 
(f )  shall  be  used  upon  the  highways 
until  it  shall  have  been  tested  as 
provided  in  subdivision  (h).  This 
subdivision  makes  elaborate  provi- 
sions for  the  making  of  such  tests 
by  a  testing  agency  to  be  appointed 
by  the  superintendent  of  the  motor 
vehicle  department.  Subdivision 
(i)  requires  the  superintendent  of 
the  motor  vehicle  department  to 
make  a  written  report  of  the  result 
of  the  test  and  file  a  copy  thereof 
with  each  county  clerk  in  the  state 
and  wil^  the  official  of  each  city, 
town,  or  county  whose  duty  it  is  to 
enforce  the  law.  Subdivision  (j) 
provides:  "It  shall  be  unlawful  for 
any  manufactured  device  that  is 
sold  commercially  to  be  used  in  con- 
nection with  the  headlight  upon  a 
motor  vehicle  to  enable  the  same  to 
comply  with  the  provisions  of  sub- 
division (f)  hereof  unless  such  de- 
vice shall  have  been  first  tested  as 
provided  in  subdivision  (h)  hereof," 
and  shall  have  been  reported  favor- 
ably by  the  testing  agency,  as  com- 
plying with  the  requirements  of  the 
section,  and  such  report  incorpo- 
rated into  the  report  of  the  superin- 
tendent of  the  department,  and  a 
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copy  thereof  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which 
the  device  is  used,  and  sent  to  the 
c^,  county,  or  town  police  or  traffic 
officers.  Subdivision  (k)  contains 
the  clause  which  has  caused  the  diffi- 
culty in  the  present  case.  It  reads 
as  follows:  "Diffusing  type  of  lens 
may  be  used  with  a  candle  power  not 
sufficiently  great  to  produce  a  dan- 
gerous glare.  The  maximum  of 
such  candle  power  shall  be  estab- 
lished by  the  testing  agency  selected 
by  the  superintendent  of  the  motor 
vehicle  department,  based  upon 
tests  as  hereinabove  provided.  Any 
device  so  certified  shall  be  equipped 
with  light  bulbs  labeled  with  the 
true  candle  power  thereof,  not  ex- 
ceeding that  prescribed." 

The  complaint  on  which  Hinkel- 
man  was  arrested  charged  that  he 
did  unlawfully  drive  along  and  upon 
a  public  highway,  at  half  past  8 
o'clock  P.  M.,  an  automobile  occupied 
by  himself  alone,  carrying  at  the 
front  thereof  two  lighted  head 
lamps, — "each  equipped  with  a  de- 
vice that  is  sold  commercially  to  be 
used  in  connection  with  head  lamps 
on  motor  vehicles  to  enable  them  to 
comply  with  the  provisions  of  §  13, 
subdivision  (f),  of  the  Motor  Vehi- 
cle Act,  which  said  device  was  pur- 
chased by  the  defendant  in  1918,  and 
attached  to  said  head  lamps  by  de- 
fendant, to  wit,  a  diffusing  type  of 
lens,  known  as  a  *Wamer  lens,' 
which  said  ^pe  of  device  was,  dur- 
ing the  month  of  July,  1919,  tested 
by  the  testing  agency  appointed  by 
the  superintendent  of  the  motor  ve- 
hicle department  of  the  state  of 
California  and  reported  to  said 
superintendent  by  said  testing 
agency  as  substantially  complying 
with  the  requirements  of  §  13  of 
the  California  Motor  Vehicle  Act, 
when  used  with  light  bulbs  of  a 
specific  candle  power  prescribed  by 
said  testing  agency,  and  adjusted  at 
a  specific  angle  designated  by  said 
testing  agency ;  tiiat  said  defendant 
did  then  and  there  drive  said  auto- 
mobile with  said  head  lamps  ad- 
justed at  an  angle  other  than  desig- 
nated by  spid  testing  agency,  and 
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equipped  witk  said  device,  and  did 

then  and  there  wte  said  device  with 
light  bvlbe  exceeding  in  amount  the 
canMe  power  prescribed  by  said 
testing  -agency,  thotigh  not  suf- 
ficiently great  as  to  produce  a  dan- 
gerous gUure" 

The  two  main  purposes  of  the 
section  are  to  compel  the  driver  of 
an  automobile  to  use  thereon  head- 
lights which  (a)  shall  cast  in  front 
of  the  automobile  a  light  of  suf- 
ficient pdwer  to  enable  him,  when 
<irivin£f  in  the  dark,  to  see  objects  in 
the  road  at  a  distance  of  200  feet 
ahead,  and  which  (b)  shall  not  un- 
duly dazzle  the  eyes  of  persons  in 
front  who  may  be  looking  toward 
him.  The  requirement  of  subdivi- 
sion (g)  that,  at  an  elevation  above 
the  level  surface  equal  to  the  eleva- 
tion of  the  top  of  his  lens  and  200 
feet  ahead,  the  light  shall  not  be  less 
tiian  1,200  apparent  candle  power, 
is  intended  to  meet  the  first-men- 
tioned purpose.  The  requirements 
that  at  a  point  100  feet  directly  in 
front  of  the  car  the  light  shall  not 
exceed  2,400  apparent  candle  power, 
^d  that  at  a  point  100  feet  ahead,  7 
feet  to  the  left  and  5  feet  above  the 
surface,  it  shall  not  exceed  800  ap- 
parent candle  power,  are  intended  to 
serve  the  last-mentioned  purpose. 

The  meaning  of  the  clause  in  sub- 
division (k)  above  quoted  is  not 
clear.    The  phrase  "diffusing  type 
of  lens"  is  not  defined  in  the  act.  To 
diffuse  is  to  spread  widely,  to  scat- 
ter, or  disperse.  Any  lens  not  made 
of  plain  glass  would  to  some  extent 
diffuse  ^e  rays  of  light  passing 
through  it.  The  phrase  is  apparent- 
ly a  tradename  of  recent  origin.  Its 
use  has  not  as  yet  become  sufficient- 
ly general  to  enable 
Xa'icTrf^oiice-  a  court  to  take  ju- 
f«"'"*"       **'  dicial  notice  of  its 
trade  meaning.  The 
charge  is  that  the  defendant's  head- 
light was  of  that 
aiiSSr«e  «i  type,    as  a  plead- 
*Tpe     ing  this  is  sufficient, 
and  the  meaning  of 
the  term  would  be  a  matter  of  proof 
at  the  trial.   The  question  whether 
such  ft  law  is  sofficiently  certain  to 


make  the  penalty  valid  is  not  here 
decided.  But  whatever  this  phrase 
may  mean,  it  is  clear  that  under  the 
provisions  of  this  clause  all  lenses 
of  the  "diffusing  type"  must  be  sub- 
mitted to  the  testing  agency  for  ap- 
proval, and  subjected  to  the  same 
tests  as  to  the  maximum  candle  pow- 
er that  are  required  for  other  ^pes 
of  lenses.  It  declares  that  the  maxi- 
mum candle  power  of  such  lenses 
"shall  be  established  by  the  testing 
agency  .  .  .  based  upon  tests  as 
hereinabove  provided,"  and  that  the 
device  so  tested  shall  have  light 
bulbs  "not  exceeding  that  pre- 
scribed." This  obviously  refers  to 
subdivisions  (g),  (h),  and  (j).  It 
therefore  means  that  such  diffusing 
type  of  lens  shall  not  throw  a  light 
which,  at  100  feet  ahead  and  at  a 
height  of  5  feet  from  the  level  sur- 
face, shall  exceed  2,400  candle  pow- 
er, or  which,  at  sdid  height  and  said 
distance  ahead  and  7  feet  to  the  left, 
shall  exceed  800  candle  power,  as 
provided  in  subdivision  (g),  and 
also  that  such  device,  if  sold  com- 
mercially, cannot  be  used  by  any 
person,  unless  it  has  been  tested  to 
ascertain  this  maximum,  as  provid- 
ed in  subdivision  <h),  and  approved 
and  certified,  as  provided  in  subdi- 
vision (j).  It  also  makes  such 
lenses  subject  to  another  clause  in 
subdivision  (h) ,  not  above  men- 
tioned, which  is  as  follows:  "Pro- 
vided, however,  that  if  the  teat  indi- 
cates that  a  device  which  is  unac- 
ceptable with  either  of  the  test 
lamps  will  come  within  the  specifi- 
cations with  lamps  of  another  can- 
dle power  or  of  the  other  type,  the 
device  may  be  passed  with  corre> 
sponding  limitations  as  to  the  incan- 
descent lamps  to  be  used  in  connec- 
tion with  it." 

The  complaint  shows  a  violation 
of  the  act.  It  charges  that  the  War- 
ner lype  of  lens  was  sold  commer- 
cially, was  tested  by  the  testing 
agency  as  provided  in  the  act,  and 
was  by  it  reported  as  compljang 
with  §  13  '*when  used  with  light 
bulbs"  of  a  stated  candle  power,  but 
that  the  defendant  used  Warner 
lenses  with  light  bulbs  exceeding  the 
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candle  power  so  limited.  Warner 
lenses  equipped  with  light  bulbs  of 
the  candle  power  used  by  the  de- 
fendant may  have  been  teeted,  but 
the  complaint  shows  that  they  had 
not  been  approved  or  reported  as 
permissible.  The  defendant  is 
therefore,  in  effect,  charged  with 
using  in  connection  with  his  head- 
light a  **manufactured  device  that 
is  sold  commercially,"  which  had 
not  been  first  approved  bv  the  test- 
ing agency,  or  reported,  by  said 
agency  to  the  superintendent  of  the 
motor  vehicle  department  as  sub- 
stantially complying  with  §  13  of  the 
act,  contrary  to  the  provisions  of 
subdivisions  (h)  and  (j)  above  set 
forth.  The  fact  that  the  headlights 
used  did  not  produce  a  dangerous 
glare  did  not  make 
it  lawful  for  Hin- 
kelman  to  use  a 
■  headlight  sold  com- 
mercially  t^at  had  not  been  tested 
and  sanctioned  by  the  testing 
agency  as  provided  in  subdivision 
(j).  The  complaint  is  therefore 
sufficient  to  justify  the  warrant 
upon  which  Hinkelman  is  detained 
in  custody. 

We  see  no  constitutional  objection 
to  the  validity  of  these  provisions. 
It  may  be  true  that  the  legislature 
has  no  power  to  delegate  to  the  test- 
ing agency  or  to  any  other  body  the 
authority  to  make  regiilations  in  the 
nature  of  laws  prescribing  the  qual- 
ity of  headlights  which  shall  be  used 
by  persons  driving  automobiles.  But 


violation  of 
Btatnte. 


the  act  itadf,  in  BubdzTision  (g),. 
prescribes  the  qual- 
ities of  headlights.  Me^VoM  »t 
The  office  of  the  Z^l^i'J^Tii; 
testing  agency  is  to  neadiivht 
furnish  a  means 
for  the  convenient  determination  of 
the  question  whether  or  not  a  given 
light  does  comply  with  the  regula- 
tions laid  down  in  the  act.  The 
legislature  has  provided  that  no 
such  light  shall  be  used  until  the 
testing  agency  shall  have  ascer- 
tained and  reported  that  it  does 
comply  with  the  law.  Were  it  not 
for  such  provision  for  a  testing 
agency  no  one  could  be  reasonably 
certain  that  he  is  complying  with 
the  law,  and  no  officer  of  the  state 
could  be  reasonably  certain  that  the 
user  was  not  complying  with  the 
law,  without  an  elaborate  test  of  the 
particular  light  in  use.  This  would 
entail  great  expense  and  inconven- 
ience, both  to  the  state  in  enforcing 
the  law,  and  to  persons  charged  with 
a  violation  of  it  in  establishing  the 
defense  that  they  had  not  violated 
it.  In  such  cases  it  is  proper  for 
the  state  to  establish  an  agency  for 
the  ascertainment  of  the  facts  with 
respect  to  any  particular  kind  of 
headlight  that  is  sold  commercially 
and  for  general  use. 

The  petitioner  is  remanded  to  the 
custody  of  the  officer. 

We  concur:  Angellotti,  Ch.  J.; 
Wilbur,  J.;  Lawlor,  J.;  Olney,  J.; 
Sloane,  J. ;  Lennon,  J. 


ANNOTATION. 
Validity  and  construction  of  regidations  ai  to  automobile  lights. 


The  reported  case  (RE  Hinkelhan, 
ante,  1222)  deals  with  rather  a  novel 
attempt  to  solve  the  problem  resulting 
from  the  use  upon  automobiles  of 
headlights  which,  while  making  a  jour- 
ney after  dark  safe  and  easy  for  the 
one  operating  the  automobile,  impose 
great  discomfort  and  peril  upon  those 
who  are  compelled  to  meet  the  car  on 
its  travels.  Many  of  the  legislatures 
have  been  content  merely  to  name  cer- 
tain lenses  which  they  approved,  and 


which  might  therefore  be  used  on  cars 
with  the  legislative  sanction,  but  the 
California  statute  requires-  indorse- 
ment of  any  device  to  be  used  by  a 
specially  appointed  testing  agency, 
and,  in  addition,  the  device  must  be 
kept  in  the  adjustment  recommended 
by  -the  agency.  It  would  seem  that 
that  was  making  a  requirement  which 
would  impose  a  liability  on  many  in- 
nocent persons,  because  the  difficult 
of  keeping  lights  properly  adjusted 
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under  the  conditions  of  road  travel  is 
proverbial,  and  it  aeems  that  defend- 
ant in  the  reported  case  was  in  trou- 
ble, not  because  of  failure  to  use  an 
approved  lens,  but  failure  to  meet  the 
adjustment  regulations. 

Validity  of  .nsvlatloBB. 

The  courts  have,  in  most  instances, 
required  the  statute  to  be  definite  and 
reasonable  to  be  upheld. 

Thus,  a  statute  making  it  unlawful 
to  operate  an  automobile  whose  front 
lights  project  forward  a  light  of  such 
a  glare  and  brilliancy  as  seriously  to 
interfere  with  tiie  sight  of  or  tempo- 
rarily blind  the  vision  of  a  driver  of 
a  vehicle  approaching  from  the  oppo- 
site direction  ia  obnoxious  to  the  rule 
which  requires  some  degree  of  cer- 
tainly in  informing  one  accused  of 
crime  of  the  nature  of  the  accusation 
against  him.  The  court  says  what  de- 
gree of  interference  is  serious  is  s 
matter  not  fixed  by  the  legislature. 
The  glare  and  brilliancy  are  not  de- 
scribed by  any  standard  that  is  cer- 
tain, that  may  be  known  in  advance 
by  the  citizen.  Griffin  v.  State  (1920) 
—  Tex.  Crim.  Rep.  — ,  218  S.  W.  494. 

But  the  Kansas  court  held  valid  an 
ordinance  imposing  absolute  liability 
for  operating  a  motor  car  upon  a  cily 
street  without  displaying  a  red  rear 
light  between  certain  hours,  against 
an  objection  that  it  was  invalid  for 
failure  to  make  intent  an  element  of 
the  offense.  Hays  v.  Schueler  (1920) 
107  Kan.  635,  post,  1433,  193  Pac.  311. 

And  a  statute  requiring  a  display 
of  one  or  more  white  lights  has  been 
held  not  void  for  uncertainty  on  the 
ground  that  it  does  not  designate  the 
person  who  should  be  held  liable  for 
a  violation  thereof,  it  being  held  that 
the  intention  of  the  legislature  was  to 
prohibit  during  certain  hours  the.  use 
of  motor  vehicles  not  lighted  in  the 
manner  designated,  and  that  it  by  im- 
plication designated  the  person  who 
should  be  liable  for  a  violation,  the 
prohibition  being  against  the  "use," 
and  consequently  the  "user"  being  the 
one  who  was  intended  to  be  held  re- 
sponsible for  a  violation  of  the  stat- 
ute. SUte  V.  Myette  (1910)  30  R.  L 
666,  76  Atl.  664. 

Where  tiie  legislative  power  of  a 


city  is  vested  in  the  common  council* 
and  the  commissioner  of  public  safe- 
ty is  given  supervision  and  control  of 
the  government,  administration,  and 
discipline  of  the  police  and  fire  de- 
partments, with  power  to  adopt  such 
reasonable  rules,  orders,  and  regula- 
tions not  Inconsistent  with  law  as 
may  be  reasonably  necessary  to  effect 
a  prompt  and  efficient  exercise  of  all 
powers  conferred,  such  commissioner 
cannot  prescribe  regulations  for  auto- 
mobile lights.  Harding  v.  Cavanaugh 
(1915)  91  Misc.  511,  155  N.  Y.  Supp. 
874,  affirmed  in  (1917)  181  App.  Div. 
968,  167  N.  Y.  Supp.  1103. 

Where  the  Constitution  confers  up- 
on municipal  corporations  a  reason- 
able control  of  their  streets,  the  legis- 
lature cannot  deprive  the  municipal 
authorities  of  power  to  prescribe  the 
lights  on  automobiles  which  shall  be 
used  upon  such  streets.  People  v. 
McGraw  (1916)  184  Mich.  233,  160  N. 
W.  836. 

A  provision  of  a  jitney  bus  act 
requiring  the  maintenance  of  a  light 
in  the  tonneau  of  cars  during  certain 
hours,  if  the  top  is  up,  which  was  de- 
signed to  prevent  crime,  has  been  held 
not  invalid  on  the  ground  that  it  was 
unreasonable  and  unnecessary.  Al- 
len V.  Bellingham  (1917)  96  Wash.  12, 
163  Pac.  18. 

And  in  Huston  v.  Des  Moines  (1916) 
176  Iowa,  455,  166  N.  W.  883,  a  pro- 
vision of  an  ordinance  regulating  jit- 
ney busses,  requiring  an  illumination 
of  the  body  of  the  bus  after  dark, 
which  was  in  the  interest  of  public 
safety,  was  sustained  where  the  city 
had  been  granted  the  power  to  regu- 
late jitney  busses  and  ail  motor  ve- 
hicles. 

CosstrnetloB  «f  resnlatloiu. 

As  has  been  seen  above,  the  legisla- 
ture may  make  the  one  in  charge  of  an 
automobile  absolutely  liable  for  fail- 
ure to  maintain  a  rear  light,  although 
it  may  have  gone  out  without  hia 
knowledge. 

But  in  Luckie  v.  Diamond  Coal  Co. 
(1919)  —  Cal.  App.  — ,  188  Pac.  178, 
where  the  provision  of  the  statute  ia 
that  no  one  shall  allow  a  motor  ve- 
hicle owned  by  him  to  be  operated  on 
the  streets  after  dark  without  a  rear 
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red  ilffht,  knowledge,  express  or  ini'- 
plied,  is  held  to  be  essential  to  lia- 
bility. 

And  the  same  case  holds  that  a 
statute  requiring  the  carrying  by  an 
automobile  of  a  rear  red  light  after 
dark,  and  providing  that  no  person 
shall  allow  a  motor  vehicle  owned  by 
him  or  under  his  control  to  be  oper- 
ated In  violation  of  the  provisions  of 
the  act,  does  not  impose  liability  on 
the  owner  during  the  time  that  the 
vehicle  is  under  the  control  of  another 
person.  The  court  says  the  intention 
of  the  legislature  was  to  impose  the 
liability  upon  any  person  other  than 
the  owner,  when  such  other  peraon  is 
operating  the  vehicle  and  it  is  under 
his  control. 

In  Com.  V.  Henry  (1917)  229  Mass. 
19,  L.R.A.1918B,  827,  118  N.  E.  224,  it 
was  held  that  an  automobile  standing 
on  the  street  after  dark  with  its  engine 
at  rest  is  within  a  statute  prohibiting 
the  operation  of  automobiles  on  the 
streets,  after  dark,  without  lights.  The 
court  says  it  is  obvious  that  an  auto- 
mobile standing  upon  a  highway  un- 
der such  conditions  may  be  fully  as 
great  a  menace  to  the  safety  of  trav- 
elers as  if  sunning  on  the  way  with- 
out lights.  The  word  "operate"  is 
not  limited  to  a  state  of  motion  pro- 
duced by  the  mechanism  of  the  car, 
but  includes  at  least  ordinary  stops 
upon  the  highway,  and  such  stops  are 
to  be  regarded  as  fairly  incidental  to 
its  operation. 

A  similar  conclusion  was  reached  in 
Jaquith  v.  Worden  (1913)  73  Wash. 
349,  48  L.R.A.(N.S.)  827,  132  Pac.  33, 
where  the  court  decided  that  an  auto- 
mobile, when  stopped  or  left  standing 
In  the  highway,  did  not  cease  to  be 
"driven."  within  the  meaning  of  a  stat- 
ute providing  that  "every  automobile 
or  motor  vehicle,  when  driven  on  any 
public  road"  between  certain  hours, 
should  have  "at  least  one  lighted  lamp, 
showing  white  to  the  front  and  red  to 
the  rear."  It  was  stated  that  it  could 
not  be  said  that  the  driver  of  such  a 
vehicle  must  carry  lights  while  it  is 
moving,  but  that  he  may  stop  it  dur- 
ing the  hours  of  darkness  in  the  road- 
way, turn  off  the  lights,  and  leave  It 
standing,  without  violating  the  law; 


Uiat  the  atatate  must  be  read  with 

reference  to  its  plain  spirit  and  in- 
tent; that  its  spirit  cannot  be  de- 
stroyed by  narrowing  it  to  the  literal 
meaning  of  a  single  word;  that  the 
highways  are  designed  for  travel  in 
all  lawful  ways,  and  that  the  driver 
of  a  vehicle  does  not  cease  to  be  a 
driver  or  traveler  when  he  stops  his 
machine  in  the  street. 

But  it  has  been  held  that  an  auto- 
mobile left  standing  on  the  street  vnth 
its  engine  stopped  is  not  within  the 
contemplation  of  an  ordinance  pro- 
viding that  motor  vehicles  "operated 
or  driven"  upon  the  street  shall,  dur- 
ing certain  hours,  display  two  l^hted 
lamps  on  the  front  and  one  on  the 
rear,  and  that  the  rays  of  the  latter 
shall  shine  upon  the  number  plate  in 
such  a  manner  as  to  render  the  nu- 
merals thereon  visible  for  a  stated  dis- 
tance "in  the  direction  from  which  the 
motor  vehicle  is  proceeding,"  and  that 
the  front  light  shall  be  visible  for  a 
stated  distance  "in  the  direction  in 
which  the  motor  vehicle  is  proceed- 
ing." Harlan  v.  Kraschel  (1914)  164 
Iowa.  667,  146  N.  W.  463. 

So,  in  State  v.  Bixby  (1917)  91  Vt 
287.  100  Atl.  42,  a  statute  providing 
that  "an  automobile  or  a  motor  ve- 
hicle operated  during  the  period  of 
forty-five  minutes  after  sunset  to  for- 
ty-five minutes  before  sunrise  shall 
display  at  least  two  lighted  lamps  on 
the  front  and  one  on  the  rear,"  con- 
strued in  connection  with  the  context 
immediately  following,  specifying  that 
the  rays  of  the  rear  light  should  shine 
upon  the  rear-end  number  plate  in 
such  a  manner  as  to  render  the  nu- 
merals visible  for  a  certain  distance 
"in  the  direction  from  which  anch  au- 
tomobile or  motor  vehicle  is  proceed- 
ing," and  that  the  light  from  the  front 
lamps  should  be  visible  a  certain  dis- 
tance "in  the  direction  in  which  tiie 
automobile  or  motor  vehicle  is  pro- 
ceeding/' was  held  to  have  reference 
to  automobiles  and  motor  vehicles 
which  were  moving,  and  not  to  be 
violated  by  one  who  left  his  automo- 
bile standing  nnlighted  on  a  public 
street. 

A  regulation  that  every  motor  ve- 
hicle, while  in  ase  on  a  public  high- 
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way,  Bball  exhibit  lisrhts  visible  with- 
in a  reasonable  distance  in  the  direc- 
tion  toward  which  the  vehicle  is  goinsr* 
and  also  a  red  light  visible  in  the  re- 
verse direction,  does  not  apply  to  two 
"dead  cars"  which  were  being  towed 
through  the  streets  by  a  "live  car" 
bearing  sdfRcient  lights.  The  court 
stated  that  the  statute  applied  to  cars 
only  "while  in  use  on  a  public  high- 
way/' and  that  it  was  manifest  that 
it  was  the  intention  of  the  legislature 
to  limit  its  provisions  to  such  cars  only 
as  were  actually  being  used  on  the 
highway;  that  is,  such  as  were  being 
driven  by  their  own  power.  Musgrave 
V.  Studebaker  Bros.  Co.  (1916)  48 
Utah,  410,  160  Pac.  117. 

The  words  "on  the  front,"  as  used  in 
a  statute  requiring  automobiles  dur- 
ing certain  hours  to  display  at  least 
two  lighted  lamps  "on  the  front," 
which  shall  be  visible  at  least  600 
feet  in  the  direction  in  which  the  ma- 
chine is  proceeding,  do  not  necessarily 
mean  the  very  foremost  part  of  the 
vehicle,  but  mean  such  a  point  in  front 
of  the  driver  as  will  make  the  light 
visible  in  the  direction  in  which  the 
car  is  proceeding  for  at  least  600  feet, 
and  the  requirement  is  satisfied  where 
two  lighted  lamps  are  fastened  to  the 
top  and  to  each  side  of  the  dashboard 
of  an  automobile,  facing  the  front,  and 
are  visible  to  those  approaching  from 
the  front  at  a  distance  of  more  than 
600  feet.  State  v.  Read  (1918)  162 
Iowa,  572,  144  N.  W.  310. 

But  a  light  hung  on  the  side  of  an 
inclosed  milk  wagon,  which  was  visi- 
ble only  to  those  approaching  the 
wagon  with  a  view  of  such  side,  does 
not  comply  with  a  regulation  that  the 
light  shall  be  so  displayed  as  to  be 
visible  from  the  rear  and  front  of  such 
vehicle  during  certain  hours  of  the 
night.  Yahnke  v.  Lange  (1919)  168 
Wis,  512.  170  N.  W.  722. 

A  statute,  providing  that  there  shall 
be  exhibited  on  automobiles  operated 
at  night,  "one  or  more  lamps  showing 
white  lights  visible  within  a  reason- 
able distance  in  the  direction  toward 
which  the  automobile  is  proceeding," 
does  not  require  tiie  lights  for  the 
guidance  and  benefit  only  of  those  ap- 
proaching the  automobile,  but  also 


those  in  charge  of  the  car.  Giles  v. 
Ternes  (1914)  93  Kan.  140,  143  Pac. 
491;  Ternes  v.  Giles  (1914)  93  Kan. 
435, 144  Pac.  1014.  And  a  similar  con- 
clusion was  reached  in  Lauson  v.  Fond 
du  Lac  (1909)  141  Wis.  57.  26  L.R.A. 
(N.S.)  40.  135  Am.  St  Rep.  30.  123 
N.  W.  629. 

A  statute  requiring  lights  on  an 
automobile  traveling  a  public  highway 
after  dark  has  no  application  to  a  ve* 
hide  on  a  private  way.  Stewart  v. 
Smith  (1918)  16  Ala.  App.  461,  78  So. 
724. 

In  a  case  involving  an  ordinance 
making  it  unlawful  for  the  driver  of 
an  automobile  or  other  wheeled  vehicle 

to  use  the  streets  of  a  city  without 
displaying  "until  daybreak"  one  or 
more  lights,  "daybreak"  was  construed 
to  mean  the  dawn,  or  first  appearance 
of  light  in  the  morning.  Sullivan  v. 
Chicago  City  R.  Co.  (1912)  167  III. 
App.  162. 

In  England,  a  failure  by  one  in 
charge  of  a  motor  car  to  have,  as  re- 
quired by  article  11  of  the  Motor  Car 
Order  1904,  lamps  on  the  extreme  sides 
of  the  car,  so  as  to  exhibit  during  cer- 
tain hours  a  white  light  visible  within 
a  reasonable  distance  in  the  direction 
toward  which  tiie  car  is  proceeding, 
has  been^held  an  offense  "in  connec- 
tion with  the  driving  of  a  motor  car," 
within  §  4  of  the  Motor  Car  Act  1903, 
so  that  a  conviction  for  that  offense 
might  be  required  to  be  indorsed  on 
the  offender's  license  in  accordance 
with  the  provisions  of  the  latter  act. 
Ex  parte  Symes  [1910]  W.  N.  (Eng.) 
219,  27  Times  U  B.  21,  103  L.  T.  N.  S. 
428. 

And  a  similar  conclusion  has  been 
reached  where  there  has  been  a  viola- 
tion of  the  provision  of  the  act  just 
referred  to,  requiring  a  lighted  lamp 
on  the  back  of  a  car.  Brown  v.  Cross- 
ley  [1911]  1  K.  B.  (Eng.)  603.  80  L. 
J.  K.  B,  N.  S.  478,  104  L.  T.  N.  S.  429, 
76  J.  P.  177,  27  Times  L.  B.  194.  9 
L.  G.  R.  194. 

So  there  is  an  offense  "in  connec- 
tion with  the  driving  of  a  motor  car,^ 
which  may  be  required  to  be  indorsed 
on  the  offender's  license,  where  there 
were  powerful  headlights  on  the  of- 
fender's car,  in  contravention  of  an 
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order  prohibiting  such  lights,  at  the 
time  he  was  driving  it  on  the  highway. 
White  V.  Jackson  (1915)  31  Times  L. 
R.  (Eng.)  506,  [1915]  W.  N.  256,  84 
L.  J.  K.  B.  N.  S.  1900,  lis  L.  T.  N.  S. 
783,  79  J.  P.  447,  13  L.  G.  R.  1319. 
-  There  was  held  to  be  evidence  in 
Provincial  Motor  Gab  Co.  v.  Dunning 
11909]  2  K.  B.  (Eng.)  599,  78  L.  J.  K. 
B.  N.  S.  822,  101  L.  T.  N.  S.  231,  73 
J.  P.  387,  25  Times  L.  R.  646,  7  L.  G. 
R.  765,  upon  which  the  defendant  cor- 
poration could  be  found  guilty  of  aid- 
ing and  abetting  the  operator  of  a 
motor  car  in  using  it  on  the  highway 
at  night  without  having  the  back  num- 


ber illuminated,  as  required  by  the 
Motor  Car  Registration  Order,  there 
being  testimony  that  the  operator 
drove  one  of  the  defendant's  cars  at 
night  with  the  back  number  plate  aot 
illuminated,  on  account  of  the  back 
lamp  being  hung  too  low,  although  it 
appeared  that  there  was  a  proper  and 
permanent  bracket  provided  on  which 
to  hang  the  lamp,  and  that  it  was  the 
duty  of  the  defendant's  foreman  to  see 
to  it  that  its  cars  left  its  premises  in 
a  condition  which  complied  with  the 
provisions  of  the  Motor  Car  Act  and 
the  regulations  thereunder. 

H,  P.  F. 


COMMONWEALTH  OF  MASSACHUSETTS 

V. 

SAM  SOOKEY. 


SAME. 

V. 

MICHAEL  J.  REAGEN. 


JfoeWMhweeKa  Supreme  JtUUddl  CowH— JTovemAer  19B0, 
(286  Mass.  448.  128  N.  E.  788.) 

Evidence  — -  jadicial  notice  —  Jamaica  ginger  as  intoxicating  beverage. 

1.  The  court  will  not  take  judicial  notice  of  the  facts  that  extract  of 
Jamaica  ginger  is  in  fact  an  intoxicating  beverage,  and  that  it  is  generally 
sold  and  used  as  such. 

[See  note  on  this  question  beginning  on  page  1233.] 


Intoxicating  liquor  —  Jamaica  ginger 
as. 

2.  It  cannot  be  ruled  as  matter  of 
law  that  the  mere  possession  by  a 
grocer  of  a  quantity  of  Jamaica  ginger 
containing  88  per  cent  of  alcohol,  and 
£L  sale  of  a  single  bottle  of  it,  bring 
him  within  the  law  forbidding  the  sale 
of  intoxicating .  liquor,  which  is  de- 
fined by  the  statute  to  be,  inter  alia. 


any  beverage  containing  more  than  1 

per  cent  of  alcohol. 
[See  15  R.  C.  L.  377.] 

Trial  —  question  for  jury  —  intoxi- 
cating beverage. 

3.  The  question  whether  or  not  Ja- 
maica ginger  is  an  intoxicating  bever* 
age  is  one  of  fact  to  be  submitted  to 
the  jury. 

[See  16  R.  C.  L.  379.] 


Report  by  the  Superior  Criminal  Court  for  Berkshire  County  (Brown, 
J.)  for  the  determination  by  the  Supreme  Judicial  Court  of  complaints 
charging  defendants  with  unlawfully  selling  intoxicating  liquors,  which 
resulted  in  their  conviction.  Verdicts  in  each  case  ordered  set  aside. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Mr.  Charles  H.  Wrigbt  for  the  Com- 
monwealth. 

Messrs.  Warner  A  Barker,  for  de- 
fendant Sookey: 

If  the  article  sold  was  a  medicine 
4»r  a  recognized  household  remedy,  so 
intended  and  put  up  in  good  faith,  and 
«o  sold,  though  it  may  have  contained 
some  intoxicating  liquor  essential  to 
the  preparation,  then  the  defendant  is 
not  guilty  as  alleged. 

Com.  V.  Joslin,  168  Mass.  482,  21 
L.R.A.  449,  33  N.  E.  653. 

The  charge  of  making  an  illegal  sale 
necessarily  includes  the  charge  that 
the  vendor  believed  that  the  sale  was 
for  a  purpoae  not  authorized. 

Ibid. 

The  distinction  between  bdief  or 
knowledge,  and  .reasonable  cause  to 
know,  becomes  important. 

Com.  V.  Gould,  158  Mass.  499,  33  N. 
£.  656. 

Under  the  statutes  of  the  common- 
-wealth  of  Massachusetts  Acts  1910, 
chap.  172,  defendant  had  a  legal  right 
to  make  this  sale. 

Mr.  Harold  R.  Goewey  for  defendant 
Beagan. 

De  Courcy,  J.,  delivered  the  opin- 
ion of  the  court: 

In  each  of  these  cases  the  com- 
plaint alleged  an  unlawful  sale  of 
^'intoxicating  liquor,  to  wit,  Jamaica 
.sringer,"  to  one  Harrington,  at  Pitta- 
field,  on  July  17,  1919.  The  cases 
were  l^ied  together.  The  only  evi- 
dence offered  was  an  agreed  state- 
m^t  of  facts.  It  appears  therein 
that  the  defendant  Sookey  conducts 
A  retail  grocery  store,  in  which  he 
also  sells  soda  water  and  ice  cream. 
He  had  bought  from  the  Berkshire 
Grocery  Company,  wholesale  gro- 
•c^rs,  12  dozen  bottles  of  a  standard 
brand  of  Jamaica  ginger,  contain- 
ing alcohol  as  stated  in  the  label  on 
each  bottle,  which  label  reads  as 
ioUows: 

8  FL.  OZ. 
Harris's 
Strictly  Pure 
EXTRACT 
JAMAICA  GINGER. 
Alcohol  88%. 
For  Flavoring  and 
Medicinal  Purposes. 

Manufactured  by 
Frank  E.  Harris  Co., 
Binghamton,  N.  Y. 
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On  the  day  alleged  Harrington 
"purchased  a  bottle  from  said  de- 
fendant, being  an  origim^  package 
of  said  Jamaica  ginger,"  and  said 
bottle  was  brought  into  court  as  evi- 
dence. The  facts  in  the  Reagan 
case  are  the  same,  except  that  he 
"conducted  a  store  in  which  he  sold 
ice  cream,  soda  water,  cigars,  to- 
bacco, and  toilet  articles,  and  also 
maintained  in  the  rear  of  his  store 
four  billiard  and  pool  tables  for  the 
use  of  the  public."  He  had  on  hand 
about  twenty-four  bottles  of  Jamai- 
ca ginger. 

The  motion  of  each  defendant  for 
a  directed  verdict  raises  the  quesi 
tion  whether  a  verdict  of  guilty  was 
warranted  by  the  agreed  facts.  We 
put  aside  the  discussion  of  the  Pro- 
hibition Amendment  to  \h&  Federal 
Constitution,  and  the  Volstead  Act 
(41  Stat,  at  L.  306,  chap.  83),  en- 
acted by  Congress  to  enforce  the 
same,  as  they  were  not  in  effect  at 
the  time  of  the  sales  in  question. 
Nor  is  it  contended  that  the  earlier 
War-time  Prohibition  Act  has  any 
application.  See  Jacob  Ruppert  v. 
Caffey,  261  U.  S.  264,  64  L.  ed.  260, 
40  Sup.  Ct.  Rep.  141.  The  statute 
that  ^e  defendants  were  charged 
with  violating  is  Rev.  Laws,  chap. 
100,  which  prohibits  the  unauthor- 
ized sale  of  intoxicating  liquor.  It 
was  held  in  the  recent  case  of  Com. 
v.  Nickerson,  236  Mass.  281,  10 
AX.R.  1668,  128  N.  E.  273  (Sep- 
tember 17,  1920),  that  this  statute 
"has  not  been  abrogated  by  the  18th 
Amendment  and  the  Volstead  Act. 
The  sections  under  which  the  com- 
plaint was  framed  against  the  de- 
fendant are  still  operative  and  effi- 
cacious." Section  2  provides  as  fol- 
lows: "Ale,  porter,  strong  beer, 
lager  beer,  cider,  all  wines,  any  bev- 
erage which  contains  more  than  one 
per  cent  of  alcohol,  by  volume,  at 
sixty  degrees  F-ahrenhelt,  and  dis- 
tilled spirits,  shall  be  deemed  to  be 
intoxicating  liquor  within  the  mean- 
ing of  this  chapter." 

Jamaica  ginger  is  not  included  in 
this  definition,  unless  it  is  shown  to 
be  a  **beverage;"  that  is  to  say,  a 
liquor  for  drinking.  The  mere  fact 
that  it  contains  a  large  percentage 
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of  alcohol  does  not  make  it  ''intoxi-  4,  and  Regrulation  60,  issued  under 
eating  liquor"  within  the  meaning  said  act  by  the  Bureau  of  Internal 
of  the  statute.  There  are  numerous  Revenue ;  especially  see  Regulations, 
medical  preparations  manufactured  of  United  States  Treasury  Depart- 
in  accordance  with  formulas  pre-  ment  3092,  ^proved  November  16, 
scribed  by  the  United  States  Phar-  1920,  with  reference  to  extract  of 
macopoeia  (see  Rev.  Laws,  chap.  75,  ginger. 

§  18;  chap.  100,  §  17,  cL  3),  and       We  cannot  supply  the  lack  of 
many  patent  and  proprietary  medi-  essential  evidence  in  the  present 
cines,  toilet  and  antiseptic  solutions,  case  by  taking  "ju- 
which  contain  much  more  than  "1  dicial  notice"  that  Ei'f^F*"*. 
per  cent  of  alcohol,"  but  whose  use  extract  of  Jamaica  *vibs^ 
as  a  beverage  ia  rendered  practically  ginger  is  in  fact  an  SSJSSJ^lf***^ 
impossible  by  reason  of  other  in-  intoxicating  bever- 
gredients.   Com.  v.  Mandeville,  142  age,  and  that  it  is  generally  sold  and 
Mass.  469,  8  N.  E.  327;  State  v.  used  as  such.    In  this  jurisdiction, 
Costa,  78  Vt.  198,  207,  62  Atl.  38;  where  licenses  for  the  sale  of  intoxi- 
Intoxicating-Liquor  Cases,  25  Kan.  eating  liquors  have  been  granted 
751,  37  Am.  Rep.  284.  under  a  local  option  system,  and 
In  this  meager  record  there  ap-  there  has  been  UtUe  occasion  in 
pears  no  evidence  that  the  article  noany  communities  to  resort  to  sub- 
sold  was  fit  for  beverage  purposes,  stitutes  therefor,  it  has  not  become, 
much  less  that  it  was  ordinarily  so  as  yet  at  least,  a  matter  of  common 
used.  No  testimony  was  introduced  and  general  knowledge  that  ordi- 
as  to  its  nature,  or  as  to  its  constitu-  narily  this  well-known  preparation  is 
ent  elements  other  than  the  alcohol,  sold,  not  for  medicinal  purposes,  but 
So  far  as  disclosed  by  the  agreed  as  a  disguised  substitute  for  liquor, 
facts,  it  was  manufactured  solely  In  other  words,  that  alleged  fact  is 
"for  flavoring  and  medicinal  pur-  not  so  notorious  that  we  can  assume 
poses,"  as  the  label  indicated,  and  without  proof  that  Jamaica  ginger 
sold  by  each  of  these  defendants  to  has  the  distinctive  character,  use, 
Harrington  in  good  faith  for  those  ani  effect  of  an  intoxicating  liquor, 
purposes.   It  would  be  only  conjee-  As  was  said  in  State  v.  Barr,  84  Vt 
ture  to  infer  from  a  single  sale  of  38,  41,  48  L.R.A.(N.S.)  302,  77  Atl. 
Jamaica  ginger,  without  any  evi-  914:    "In  some  states  the  courts 
dence  of  the  possibility  or  extent  of  now  take  judicial  notice  of  the  prop- 
the  use  of  this  preparation  as  a  bev-  erties    of   persimmon    beer,  rice 
erage,  that  the  bottle  was  in  fact  beer,  and  potato  beer ;  while  in  this 
sold,  not  as  a  medicine,  but  as  intox-  state  there  is  no  such  common 
icating  liquor.    Com.  v.  Ramsdell,  -  knowledge  of  these  things  as  to  war- 
130  Mass.  68;  Com.  v.  Joslin,  158  rant  judicial  notice  of  them." 
Mass.  482,  21  L.R.A.  449,  33  N.  E.       See  Com.  v.  Pease,  110  Mass.  412; 
653.  It  could  not  be  ruled  as  matter  Ann.  Caa.  1914C,  874,  note;  48 
of  law  that  the  mere  possession  by  L.R.A. (N.S.)  302,  308,  note;  4  Wig- 


viM«er  mm,         kuown  artlclos  or-  record, -we  are  of  opinion  that;  on 

dinarily  used  for  medical,  culinary,  the  scanty  facts  appearing  in  the 

toilet  or  antiseptic  purposes,  and  agreed  statement,  the  common- 
containing  alcohol,  makes  the  dealer  wealth  did  not^o  far  enough  to  war- 
criminally  liable  for  the  illegal  keep-  rant  a  verdict  of  guilty,  and  tiie  mo- 
ing  of  intoxicating  liquor,  under  our  tion  of  each  defendant  to  that  effect 
statutes.  See,  in  this  connection,  should  not  have  been  denied. 
Rev.  Laws,  chap.  76,  §  23,  as  In  view  of  the  judge's  direction  of 
amended  by  Stat.  1910,  chap.  172.  verdicts  of  guilty,  it  should  be  added 
For  the  more  stringent  provisions  that,  even  if  the  agreed  facts  had 
of  the  Volstead  Act,  see  title  2,  §§  1,  warranted  a  finding  that  this  Jamai- 


more,  Ev.  §  2582. 

Confining  ourselves  to  the  present 
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ca  ginger  was  an  intoxicating  bever- 
age within  the  meaning  of  our  stat- 
„  .  ,  ute,  that  issue,  be- 

for  imrr—  IHg     OHC     01  lact, 

blV««Ii!**  should  have  been 
sabmitted  to  the 
jury.  Com.  t.  Hallett,  108  Mass. 
462 ;  Compton  v.  State,  96  Ala.  26, 
11  So.  69 ;  Cooper  v.  State,  19  Ariz. 
486,  172  Pac.  276;  State  v.  MiUer, 
92  Kan.  994,  1004,  L.R.A.1917F, 
238,  142  Pac.  979,  Ann.  Cas.  1916B, 
365;  Bertrand  v.  State,  73  Miss.  51, 
18  So.  545;  Arbuthnot  v.  State,  66 
Tex.  Crim.  Rep.  517, 120  S.  W.  478. 
In  MitcheU  v.  Com.  106  Ky.  602,  51 
S.  W.  17,  relied  on  by  the  common- 
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wealth,  the  issue  was  so  submitted ; 
and  in  State  v.  Intoxicating  Liquors 
&  Vessels,  118  Me.  198,  4  A.L.R. 
1128,  106  Atl.  711,  it  was  stated  in 
the  opinion:  "The  evidence  shows 
that  the  Jamaica  ginger  could  be 
and  was  used  by  ordinary  persons 
as  a  beverage,  and  in  such  quantities 
as  to  produce  intoxication,  and  did 
in  fact  produce  intoxication." 

Accordingly  it  was  held  to  be  in- 
toxicating liquor,  within  the  mean- 
ing of  Me.  Rev.  Stat  chap.  127,  §§ 
21.  22. 

It  follows  that  in  each  case  the 
verdict  must  be  set  aside ;  and  it  is 
so  ordered. 


ANNOTATION. 
Test  of  mtoadcatnig  characUr  d  liquor. 


L  Introductory, 
II.  Ltqnors  in  general,  12SS. 
III.  Medicinal  compoonda,  1236, 

I.  Introduetory* 

This  note  is  supplementary  to  that 
appended  to  the  case  of  Bates  v.  State, 
4  A.L.R.  1136,  and  collates  the  recent 
cases  discussing  the  test  of  the  in- 
toxicating character  of  liquor. 

II.  £44tMr«  In  general, 

(Supplementing  annotation  In  4 
A.L.R.  1137.) 

Where  a  statute  prohibits  the  sale 
of  liquor  containing  more  than  a  spec- 
ified percratage  of  alcohol,  the  statu- 
tory test  is  conclusive,  and  the  ques- 
tion whether  the  liquor  is  in  point  of 
fact  intoxicating  is  immaterial.  Unit- 
ed States  v.  Standard  Brewery  (1920) 
251  U.  S.  210,  64  L.  ed.  229,  40  Sup. 
Gt.  Rep.  139;  Jacob  Ruppert  v.  Caffey 
(1920)  251  U.  S.  264,  64  L.  ed.  260,  40 
Sup.  Ct.  Rep.  141;  Com.  v.  Nickerson 
(1920)  236  Mass.  281,  10  A.L.R.  1668, 
128  N.  E.  273. 

It  is  not  necessary  to  allege  that 
the  beer  was  intoxicating,  in  an  in- 
formation charging  its  manufacture 
and  sale  in  violation  of  the  Act  of 
Congress  of  November  21,  1918,  com- 
monly known  as  the  War-time  Prohi- 
bition Act  (40  Stat  at  L.  1047,  chap. 
212),  making  it  unlawful  to  manufac- 
H  AL.R.— 78. 


ture'or  sell  any  beer,  wine,  or  other 
intoxicating  malt  or  vinous  liquor,  for 
beverage  purposes.  United  States  v. 
Pittsburgh  Brewing  Co.  (1919)  260 
Fed.  762. 

Sweet  cider,  to  which  ^  of  1  per 
•ent  of  bensoate  of  soda  had  been  add- 
ed, which  does  not  prevent  fermenta- 
tion and  consequent  development  of 
alcohol,  but  merely  retards  such  ac- 
tion, is  not  "preserved  sweet  cider" 
within  the  meaning  of  §  4  of  title  2  of 
the  Volstead  Act,  which  excepts  from 
the  operation  of  such  act,  such  cider. 
United  States  v.  Dodson  (1920)  268 
Fed.  897.  The  eourt,  in  this  case,  said 
that  the  degree  of  alcoholic  content 
specified  in  the  statute  is  determina- 
tive of  whether  or  not  it  is,  within  the 
terms  of  the  law,  intoxicating. 

WJiisky  is,  as  a  matter  of  law,  an 
intoxicant,  and  this  fact  need  not  be 
proved  in  a  prosecution  for  selling  in- 
toxicating liquors.  Gordon  v.  State 
(1920)  —  Ga.  App.  — ,  103  S.  E.  38. 

The  label  "Cascade  Whisky"  was 
held  in  Hawkins  v.  State  (1920)  142 
Tenn.  238,  218  S.  W.  397,  to  make  a 
prima  facie  case  that  the  contents  of 
the  bottles  were  whisky,  on  the  prose- 
cution of  the  one  in  whose  possession 
they  were  found  for  transporting  in- 
toxicating liquor  in  violation  of  the 
Tennessee  Act  of  1917. 
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In  Jones  v.  State-  (1919)  —  Tex. 
Crim.  Rep.  — ,  216  S.  W.  188,  a  prose- 
cution for  violation  of  a  local  option 
law,  the  evidence  was  held  sufficient 
to  show  that  the  liquor  in  question  was 
intoxicating,  where  the  purchaser  tes- 
tified that  he  bought  a  bottle  of 
whisky,  or  what  he  believed  to  be 
whisi^,  from  the  defendant,  and  that 
he  became  intoxicated  from  the  use  of 
the  contents  of  the  bottle. 

"Whisky,"  "moonshine  whisky"  or 
"corn  whisky,'*  are  within  the  expres- 
sion "prohibited  liquors  and  bever- 
ages," as  defined  in  §  1  of  the  Ala- 
bama Act  of  1919.  which  reads  as  fol- 
lows: "All  liquors,  liquids,  drinks  or 
beverages,  made  in  imitation  of  or  in- 
tended as  a  substitute  for,  beer,  ale, 
rum,  gin,  whisky  or  for  any  other 
alcoholic,  spirituous,  vinous  or  malt 
liquor;  and  further,  that  any  liquor, 
drink  or  liquid  made  or  used  for  bever- 
age purposes  containing  any  alcohol, 
&hall  be  deemed  an  alcoholic  liquor, 
within  the  meaning  of  the  term  'pro- 
hibited liquors  and  beverages'  as  de- 
fined in  this  act  in  connection  with 
the  existing  prohibition  laws  of  A\» 
bama."  State  v.  Merrill  (1920)  20S 
Ala.  686,  85  So.  28. 

A  prohibition  of  the  sale  of  spec- 
ified liquors,  such  as  "whisky"  and 
"wine,"  has  been  held  to  include  any 
liquor  falling  within  the  designation, 
without  regard  to  its  intoxicating 
properties.  State  v.  Dennison  (1919) 
—  W.  Va.  — ,  101  S.  E.  458.  But  the 
fact  that  a  beverage  contains  "whisk3r" 
is  not  conclusive.  "Alcohol  is  the  in- 
toxicating element  in  intoxicating  liq- 
uor, so  that,  in  order  to  make  a  sale 
of  liquor  an  offense  in  this  state,  it 
must  contain  more  than  i  of  1  per 
cent  of  alcohol  by  volume.  The  of- 
fense charged  was  the  sale  of  intoxi- 
cating liquor  particularly  distin- 
guished as  whisky.  The  courts  of  this " 
state  will  take  judicial  notice  that 
whisky  is  intoxicating  liquor.  Schlicht 
V.  State  (1877)  56  Ind.  173;  Eag- 
an  V.  SUte  (1876)  63  Ind.  162;  State 
V.  Barr,  48  L.R.A.(N.S.)  302,  note. 
Consequently  proof  of  a  sale  of 
whisky,  or  proof  that  the  liquid  sold 
was  intoxicating,  or  that  it  contained 


more  than  i  of  1  per  cent  of  alcohol, 
would  be  sufficient  to  sustain  tiie 
charge.  Courts  will  not  take  judicial 

notice,  from  the  fact  alone  that 
whisky  in  some  amount  is  in  a  certain 
compound,  that  such  compound  or  liq- 
uid is  necessarily  intoxicating,  or  that 
it  contains  more  than  i  of  1  per  cent 
of  alcohol  by  volume.  Our  statute 
does  not  entirely  forbid  the  sale  of  tiie 
intoxicating  element,  which,  with  wa- 
ter and  other  elements,  composes 
whisky.  So,  in  this  case,  the  fact  as 
to  whether  or  not  the  liquid  in  ques- 
tion was  intoxicating  was  a  question 
for  the  jury,  to  be  determined  from 
the  evidence,  as  any  other  essential 
fact  in  the  case."  Hiatt  v.  State 
(1920)  —  Ind.  — ,  127  N.  E.  277. 

So  the  Montana  act,  which  prohibits 
the  sale  of  all  "spirituous  liquors"  and 
"malt  liquors,"  has  been  held  to  pro- 
hibit irrespective  of  alcoholic  conteat 
State    V.    Centennial    Brewing  Co. 

(1918)  56  Mont.  500,  179  Pac.  296. 
In  Uiat  case  the  court  construed  the 
following  act:  "The  phrase  'intoxi- 
cating liquors'  shall  be  held  and  con- 
strued to  include  whisky,  brandy,  gin, 
rum,  wine,  ale  and  any  spirituoQS, 
vinous,  fermented  or  malt  liquors  and 
liquor  or  liquid  of  any  kind  or  descrip- 
tion, whether  medicated  or  not,  and 
whether  proprietory  [proprietary], 
patented  or  not,  which  contains  as 
much  as  2  per  centum  of  alcohol 
measured  by  volume,  and  which  is 
capable  of  being  used  as  a  beverage." 
It  was  held  that  the  provision  as  to 
2  per  cent  of  alcohol  applied  only  to 
liquors  not  previously  mentioned. 
But  in  People  v.  BickerstafE  (1920)  — 
Cal.  App.  — ,  190  Pac.  656»  it  was  held 
that  the  California  act  did  not  make 
unlawful  the  sale  of  "beer"  containing 
less  than  1  per  cent  of  alcohol.  And 
in    United    States    v. '  Baumgartner 

(1919)  259  Fed.  722,  the  court,  hold- 
ing that  the  "War  Prohibition  Acr 
(Fed  Stat.  Anno.  Supp.  1919,  202)  ap- 
plied to  intoxicating  beer  only,  said 
that  the  test  was  whether,  when  used 
in  such  quantities  as  it  is  practically 
possible  for  a  man  to  drink,  it  will 
produce  intoxication. 

Where  the  prohibition  is  of  "intoxi- 
cating" liquor,  the  test  is  actual  ca- 
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pacity  to  intoxicate.  Thua,  cider 
Bhown  to  produce  actual  intoxication 
is  within  a  statute  prohibiting  the 
sale  of  intoxicating  liquor.  State  t. 
Meyer  (1920)  —  Mo.  App.  — ,  221  S.  W. 
775f  wherein  it  was  intimated  that 
fermented  cider  was  also  an  *'alco- 
holic"  liquor. 

In  Shaw  v.  Stete  (1920)  —  Ga.  App. 
— ,  103  S.  E.  470,  involving  the  posses- 
sion of  a  liquid  called  "buck,"  made 
from  corn,  syrup,  and  water,  and 
claimed  by  the  accused  to  be  kept  for 
hog  feed,  the  court  said  in  an  official 
syllabus:  "It  makes  no  difference  by 
-what  name  an  intoxicant  may  be 
known;  the  question  is  whether  the 
liquid  is  an  intoxicant.'* 

A  charge  in  an  indictment  that  the 
defendant  manufactured  alcoholic  and 
intoxicating  liquors  in  a  county  where 
the  sale  of  liquors  had  been  prohibited 
by  law  is  not  supported  by  evidence 
that  the  defendant  had  in  his  posses- 
sion 4  gallons  of  *'buck,"  without  any 
evidence  that  the  liquid  was  either 
alcoholic  or  intoxicating,  the  court 
holding  that  the  intoxicating  character 
of  the  liquor  was  not  proved  by  the 
testimony  of  a  witness  that  it  was  in- 
toxicating, where  his  cross-examina- 
tion showed  that  this  statement  of  fact 
was  a  mere  impression,  gained  from 
tailing  the  liquor,  and  he  did  not  in- 
form the  court  or  jury  what  sensa- 
tions were  produced  through  his  sense 
of  taste,  to  convince  his  judgment  as 
to  the  alcoholic  or  intoxicating  prop- 
erties of  the  liquor.  Norwood  v.  State 
(1920)  —  Fla.  — .  86  So.  506. 

The  Oklahoma  act,  set  out  in  the 
original  annotation  (see  4  A.L.R.,  at 
page  1162),  has  bden  held  to  forbid 
the  sale  of  pure  alcohol.  State  v. 
Kollar  (1920)  —  Okla.  Crim.  Rep.  — , 
186  Fac.  968,  wherein  it  was  said: 
"Courts  take  judicial  notice  that  alco- 
hol is  an  intoxicating  liquor.  It  forms 
the  basic  principle,  the  intoxicating 
principle,  of  all  spirituous,  vinous, 
fermented,  and  malt  liquors.  It  is  a 
constituent  element  in  each  of  said 
liquors.  Pure  alcohol  may  be  easily 
diluted  so  as  to  be  capable  of  being 
used  freely  as  a  beverage.  To  hold 
tiiat  the  people  in  adopting  the  pro- 
Jiibition  ordinance,  and  the  legisla* 


tures  in  enacting  statutes  to  make  pro- 
hibition effective  within,  this  state,  in- 
tended only  to  prohibit  the  sale  of 
such  intoxicating  liquors  containing 
alcohol  which  were  capable  of  being 
used  as  a  beverage  in  the  form  in 
which  sold,  and  did  not  intend  to  pro- 
hibit the  sale  of  pure  alcohol  for  bev- 
erage purposes,  would  open  the  way 
for  persistent  unlawful  sales  of  alco- 
hol in  its  original  state,  and  would 
absolutely  render  nugatory  those  pro- 
visions of  the  Constitution  and  the 
subsequent  statutes,  providing  spe- 
cifically the  manner  in  which  pure 
alcohol  should  be  sold,  distributed, 
and  used  within  this  state,  to  wit,  de- 
naturized  alcohol  for  industrial  pur- 
poses, and  grain  alcohol  for  scientific 
purposes,  to  scientific  institutions,  uni- 
versities, and  colleges,  and  also  to 
apothecaries  for  the  purpose  of  com- 
pounding prescriptions  and  other 
medicines,  etc." 

The  evidence  was  held  8U01cient,  in 
Cunningham  v.  State  (1920)  —  Okla. 
Crim.  Rep.  — ,  192  Pac.  1104,  to  show 
the  intoxicating  character  of  the  liq- 
uor, to  justify  a  conviction  of  unlaw- 
fully having  in  one's  possession  in- 
toxicating liquor  in  violation  of  the 
Oklahoma  Prohibitory  Liquor  Laws, 
where  the  sheriff,  who  discovered  a 
keg  of  "choc"  beer  In  the  defendant's 
possession,  testified  that  he  tasted  it, 
that  it  was  fermented  and  very  strong, 
and  that  it  was  intoxicating,  that  he 
had  drunk  other  kinds  of  beer,  and 
that  the  "choc*'  beer  was  about  three 
times  as  strong,  and  the  testimony  of 
three  or  four  other  witnesses  was,  in 
substance,  the  same. 

And  in  Patterson  v.  State  (1919) 
140  Ark.  236,  215  S.  W.  629,  a  prose- 
cution for  manufacturing  intoxicating 
liquors,  or  a  compound  or  preparation 
thereof  commonly  called  "choc"  beer, 
contrary  to  the  statute,  the  evidence 
was  likewise  held  sufficient  to  show 
that  such  beer  was  intoxicating,  where 
a  chemist,  after  an  examination  of  the 
liquid,  testified  that  it  amelled  like 
fermented  liquor,  and  after  an  exami- 
nation of  mashed  grain  used  in  its 
manufacture  testified  that  such  grain 
seemed  to  have  passed  through  a  state 
of  fermentation,  or,  at  leaat,  seemed  to 
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have  been  cooked,  and  would,  when 
placed  with  yeast  in  water,  fennent 
and  produce  alcohol,  and  other  wit- 
nesses testified  that  such  beer  was  in- 
toxicating. 

111.  Medicinal  eompounda. 

(Supplementing  annotation  in  4 
A.L.R.  1154,) 

With  respect  to  medicinal  com- 
pounds containing  a  considerable  pro- 
portion of  alcohol,  the  question  wheth- 
er such  a  compound  is  an  intoxicating 
liquor  depends  on  whether  it.  is  sold 
as  a  beverage,  which  is  a  question  of 
fact.  See  the  reported  case  (Com.  v. 
SOOKEY,  ante,  1230),  wherein  the  rule 
is  applied  to  a  sale  of  Jamaica  ginger. 
And  see  to  the  same  effect,  Rex  v. 
Vroom  (1919)  46  N.  B.  470,  31  Can. 
Crim.  Caa.  304,  47  D.  L.  R.  578. 

In  Schemmer  v.  State  (1920)  —  Neb. 
— »  180  N.  W.  681,  involving  a  sale  of 
Jamaica  ginger,  the  court  held  that 
under  the  Nebraska  act  excepting 
medicinal  preparations  not  sold  as 
beverages,  and  unfit  for  use  as  such, 
it  is  essential  that  the  sale  should  be 
for  use  as  a  beverage,  saying:  "There 
is  no  proof  in  this  case  that  this  arti- 
cle is  manufactured,  bought,  sold,  or 
dealt  In  for  use  as  a  beverage  or  in- 
toxicant, or  that  the  defendant  bad 
kept  or  sold  the  article  for  that  pur- 
pose. The  testimony  of  expert  wit- 
nesses is  that  Jamaica  ginger  is  harsh 
and  irritating  to  the  stomach,  unpleas- 
ant to  take,  and  unAt  for  use  as  a 
beverage,  although  occasionally  in- 
dividuals with  abnormal  appetites  use 
it  for  that  purpose.  The  intention  of 
the  legislature  was  evidently  not  to 
prohibit  the  use  of  all  alcoholic  com- 
pounds, remedies,  essences,  culinary, 
mechanical,  or  toilet  preparations, -but 
to  include  within  the  prohibition  of 
the  act  all  such  articles  manufac- 
tured, bought,  sold,  or  dealt  in  for  use 
as  a  beverage  or  intoxicant.  It  is  a 
difficult  matter  to  draw  the  line,  be- 
cause the  question  is  one  of  degree, 
and  the  circumstances  of  each  case 
must  determine  the  intent.  The  legis- 
lature did  not  mean  to  punish  those 
who  in  good  faith  manufacture,  sell, 
deal  in,  or  keep  the  articles  enumer- 
ated in  §  27,  for  their  proper  purpose. 


if  they  'are  unfit  for  use  as  a  bever- 
age.' The  charge  was  not  intoxica- 
tion, but  possession  of  a  liquor  de- 
scribed in  §  27  of  the  act.  It  was  in- 
cumbent upon  the  state  to  prove  that 
the  article  was  manufactured,  bought, 
sold,  or  dealt  in  for  use  as  a  beverage 
or  intoxicant,  and  the  jury  should  have 
been  so  instructed." 

So,  in  State  v.  Johnson  (1920)  IIS 
&  C.  350,  101  S.  E.  861,  a  conviction 
was  sustained  on  proof  that  Jamaica 
ginger  was  knowingly  sold  for  use  as 
a  beverage. 

In  State  v.  Agalos  (1919)  —  N.  H. 
— ,  107  Atl.  314,  the  court  sustained 
a  conviction  for  the  sale  of  Jamaica 
ginger  as  a  beverage,  holding  the  sale 
to  be  a  violation  of  a  general  prohibi- 
tion of  the  sale  of  intoxicating  liquor. 
As  to  a  further  section  of  the  statute, 
it  was  said:  "But  the  respondent 
claims  that  the  prosecution  cannot  be 
sustained  under  §  19,  because  §  21 
provides  that  'the  sale  of  Jamaica  gin- 
ger, or  other  compounds  of  alcohol,  in 
such  quantity,  or  with  such  frequency, 
as  to  indicate  that  it  is  intended  for 
beverage  use,  shall  be  deemed  unlaw- 
ful selling  of  intoxicating  liquor,  with- 
in the  provisions  of  this  act;  and  the 
punishment  shall  be  the  same  as  in 
the  case  of  selling  or  keeping  for  sale 
intoxicating  liquor.'  The  argument  is 
that,  as  the  sale  of  Jamaica  ginger, 
under  certain  conditions,  is  prohibited 
by  §  21,  the  sale  or  the  keeping  of 
it  for  sale  is  not  an  offense  under  §  19. 
It  must  be  admitted  that  ^e.  intention 
of  the  legislature  in  regard  to  the 
question  thus  presented  is  not  clear, 
when  both  statutes  are  considered  to- 
gether. As  abov%  pointed  out,  the 
language  of  §  19  is  broad  enough  to 
cover  the  keeping  for  sale  as  a  bever- 
age of  the  compound  in  question,  and 
it  is  clear,  when  both  sections  are 
read  together,  that  the  purpose  of  §  21 
was  to  make  certain  facts— the  quan- 
tity and  frequency  of  the  sale — evi- 
dence upon  the  purpose  with  which  the 
compound  was  kept.  As  the  Januica 
ginger  was  kept  for  sale  to  be  used  as 
a  beverage,  the  respondent's  motion 
was  properly  denied." 

And  in  Hobbs  v.  Pawhuska  (1920) 
—  Okla.  Crim.  Rep.  — ,  1S7  Pac.  258, 
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a  prosecution  for  the  Tiolation  of  an 
ordinance  prohibiting  the  keeping  of  a  • 
tippling  house,  which  was  defined  in 
the  ordinance  to  be  "a  room,  building, 
tent,  street,  cab,  vehicle,  automobile, 
or  any  place  where  intoxicating  liq- 
uors of  any  kind,  character,  or  descrip- 
tion, are  manufactured,  sold,  bartered, 
or  given  away,"  and  intoxicating  liq- 
uors were  defined  to  include  "any  spir- 
ituous, malt,  vinous,  fermented,  or 
other  Intoxicating  liquors,  including 
what  is  known  as  ginger,  hard  cider, 
bitters,  patent  medicines,  containing 
more  than  2  per  cent  alcohol,  or  any 
other  liquid  or  solid  that  will  produce 
or  cause  intoxication,"  the  evidence 
was  held  sufficient  to  justify  the  con- 
viction of  the  defendant,  where  he 
testified  that  he  was  engaged  in  the 
grocery  business,  and  purchased  and 
had  in  his  place  of  businees  one  half 
gross  of  bottles  of  Jamaica  ginger,  that 
he  took  much  of  the  Jamaica  ginger  as 
a  medicine,  sold  about  a  dozen  bottles 
of  it,  and  gave  away  other  bottles,  and 
some  of  the  bottles  of  the  Jamaica 
ginger  taken  from  the  store  of  the 
defendant  by  the  officers,  which  the 
labels  thereon  stated  contained  90  per 
cent  of  alcohol,  were  put  in  evidence 
by  the  state. 

In  State  ex  rel.  Zipse  v.  Klein 
(1919)  —  Iowa,  — ,  174  N.  W.  481,  a 
Mile  of  lemon  and  vanilla  extracts  was 
held  to  be  unlawful,  if  the  extracts 
were  potable  and  contained  a  high  per- 
centage of  alcohol,  though  they  were 
not  made  or  intended  for  use  as  a 
beverage,  and  though  they  could  not 
be  used  in  such  quantity  as  to  produce 
intoxication.  The  court  said:  "One 
witness  does  say  that  he  does  not  see 
how  a  person  could  imbibe  enough 
vanilla  extract  to  become  intoxicated, 
because  its  tendency  would  be  to  make 
him  sick  before  he  drank  enough  to 
become  drunk.  But  surely  this  is  not 
the  test.  Alcohol  is  none  the  less 
alcohol  because  it  is  disguised  by  a 
foreign  flavoring,  and  its  sale  is  none 
the  less  unlawful  because  it  is  in 
quantities  less  than  are  required  to 
produce  drunkenness  in  the  buyer." 


In  Collins  v.  SUte  (1920)  —  Ark. 
— ,  221  S.  W.  455,  involving  a  "bitter 
wine"  said  to  be  a  medicine,  and  con- 
taining about  16  per  cent  of  alcohol, 
it  was  held  that  an  instruction  that 
the  test  waa  whether  it  was  habitual- 
ly sold  as  a  beverage  was  correct,  and 
that  it  was  not  necessary  that  alcohol 
should  be  the  predominating  element. 

In  State  v.  Andrews  (1920)  —  Iowa, 
— ,  176  N.  W.  637,  a  cathartic  stomach 
bitters  containing  about  26  per  cent 
of  alcohol  was  held  to  be  an  intoxi- 
cating liquor,  an.d  a  drug  store  which 
sold  it  was  enjoined  from  maintaining 
a  liquor  nuisance. 

In  Rex  V.  Campbell's  Pharmacy 

(1918)  11  Sask.  L.  R.  231,  a  medicated 
wine,  containing  over  21  per  cent  of 
alcohol  and  capable  of  being  used  as 
a  beverage,  was  held  to  be  an  intoxi- 
cating liquor.   But  in  Rex  v.  Dojacek 

(1919)  31  Can.  Crim.  Cas.  224,  49  D. 
L.  R.  36,  a  contrary  result  was  reached 
as  to  a  similar  preparation,  the  court 
saying:  "The  word  'drinkable'  may 
mean  capable  of  being  drunk.  In  that 
case  'drinkable  liquids'  would  include 
all  liquids,  because  a  liquid,  no  mat- 
ter how  nauseous  or  deadly  it  may  be, 
is  capable  of  being  drunk.  The  word 
'drinkable'  would,  if  taken  in  that 
sense,  be  unnecessary,  as  'liquid' 
standing  alone  would  be  Sufficient. 
But  'drinkable'  may  also  mean  suit- 
able for  drinking,  and  be  synonymous 
with  potable,  using  the  word  in  the 
sense  in  which  we  speak  of  water  as 
being  drinkable  or  undrinkable;  that 
is,  fit  or  unfit  for  drinking." 

In  United  States  v.  Kinsel  (1918) 
263  Fed.  141,  the  court  sustained  an 
information  under  §  12  of  the  Selec- 
tive Service  Act  (9  Fed.  Stat  Anno. 
2d  ed.  p.  1162),  charging  the  sale  near 
a  military  camp  of  "Newbro's  Herpi- 
cide,"  saying  that  whether  it  was  an 
"alcoholic  liquor,"  or  merely  a  com- 
pound containing  alcohol  wherein  the 
distinctive  character  and  effect  of 
alcoholic  liquor  were  absent,  waa  a 
matter  of  proof.  W.  A.  S. 
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LOUIS  HIBSH,  Appt., 

V, 

JULIUS  BLOCK. 

Dtstrlet  of  Columbia  Court  of  Appeals  —  Junm  S,  1090, 

(—  App.  D.  C.  — >  267  Fed.  6U.) 

Constitutional  law  —  due  process  —  permittins:  tenant  to  hold  over. 

1.  A  landlord  is  deprived  of  his  property  without  due  process  of  law  by 
a  statute  giving  the  tenant  the  privilege  of  holding  over  at  pleasure  at 

expiration  of  his  lease. 

iSee  note  on  this  qiiestion  beginning  on  page  1252.] 

Estoppel  —  to  question  constitutional-    Constitutional  law  —  Federal  Couti- 


ity  of  statute. 

2.  A  landlord  proceeding  before  the 
statutory  commission  for  relief  from  a 
tenancy  estops  himself  from  subse- 
quently questioning  the  constitution- 
ality of  the  statute  under;  which  he 
proceeds. 

[See  6  R.  G.  L.  94.  96.] 
Landlord  and  tenant  —  expiration  of 

time  lease  —  notice  to  quit. 

8.  No  notice  to  quit  is  required  to 
entitle  the  landlord  to  possession  at 
the  expiration  of  a  time  lease. 

[See  16  R.  C.  L.  1172,  1173.] 


tution  —  where  operative. 

4.  The  provisions  of  the  Federal 
Constitution  are  operative  in  the  Dis- 
trict of  Columbia. 

[See  26  R.  C.  L.  673.] 

Landlord  and  tenant  —  nature  of 
rental  business  —  public  interests. 

5.  The  renting  of  private  property 
is  a  private  business,  not  affected  with 
a  public  interest  so  as  to  be  subject 
to  legislative  control  as  such. 

Eminent  domain  —  taking  private 
property  for  private  use. 

6.  Congress  has'  no  power  to  take 
private  property  for  private  use. 

[See  10  R.  C.  L.  16,  28.] 


(Smyth,  Ch.  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Supreme  Court,  at  Law, 
affirming  a  judgment  of  the  Municipal  Court  in  favor  of  defendant  in  a 
proceeding  brought  to  recover  possession  of  certain  premises  held  by  him 
under  a  three-year  lease.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Myer  Cohen,  Richard  D.     U.  S.  367,  23  L.  ed.  449;  Pritchard  v. 


Daniels,  and  William  G.  Johnstm,  for 

appellant : 

The  act  of  Congress  known  as  the 
Ball  Act  is  unconstitutional  and  void. 

Missouri  P.  R.  Co.  v.  Nebraska,  164 
U.  S.  403,  41  L.  ed.  489»  17  Sup.  Ct.  Rep. 
130;  Willson  v.  McDonnell,  —  App. 
D.  C.  —  265  Fed.  432;  HeitmuIIer  v. 
Stokes,  49  App.  D.  C.  391,  266  Fed. 
1011;  Calder  v.  Bull,  8  Dall.  386,  1  L. 
ed.  648;  Wilkinson  v.  Leiand,  2  Pet. 
627.  7  L.  ed.  542 ;  Sinking  Fund  Cases, 
99  U.  S.  700,  26  L.  ed.  496;  Ochoa  v. 
Hernandez  y  Morales,  230  U.  S.  139, 
57  L.  ed.  1427,  33  Sup.  Ct.  Rep.  1003; 
Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  37  L.  ed.  463,  13  Sup. 
Ct.  Rep.  622;  Kohl  v.  United  States,  91 


Norton,  106  U.  S.  124,  27  L.  ed.  104,  1 
Sup.  Ct.  Rep.  102;  Adair  v.  United 
States,  208  U.  S.  161,  52  L.  ed.  436,  23 
Sup.  Ct.  Rep.  277.  13  Ann.  Cas.  764. 

The  existence  of  a  state  of  war  gives 
no  validity  to  the  statute. 

Hamilton  v.  Kentucky  Distilleries  & 
Warehouse  Co.  251  U.  S.  146,  64  L.  ed. 
194,  40  Sup.  Ct.  Rep.  106;  Mitchell  v. 
Harmony,  13  How.  115,  14  L.  ed.  75. 

The  legislative  declaration  that  par- 
ticular property  is  affected  with  a 
public  interest  is  itself  invalid. 

Munn  V.  Hlinois.  94  U.  S.  113.  24  L. 
ed.  77;  Weems  S.  B.  Co.  v.  People's 
S.  B.  Co.  214  U.  S.  345,  53  L.  ed.  1024, 
29  Sup.  Ct.  Rep.  661.  16  Ann.  Cas. 
1222;  Producers'  Transp.  Co.  v.  Rail- 
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road  Commission,  261  U.  S.  228,  64  L. 
ed.  239,  P.U.R.1920C,  674,  40  Snp.  Ct. 

Rep.  131. 

Messrs.  Julius  I.  Peyser,  George  E. 
Edeiin,  and  Theodore  D.  Peyser,  for 
appellee : 

The  plaintiff  is  not  prejudiced  by 
the  enforcement  of  the  Ball  Rent  Act 
so  as  to  raise  a  constitutional  question. 

Arkadelphia  Mill.  Co.  v.  St.  Louis 
Southwestern  R.  Co.  249  U.  S.  134.  63 
L.  ed.  517,  P.U.R.1919C,  710.  39  Sup. 
Ct.  Rep.  237;  Jeffrey  Mfg.  Co.  v.  Blagg, 
235  U.  S.  571,  59  L.  ed.  364,  35  Sup. 
Ct.  Rep.  167.  7  N.  C.  C.  A.  570;  Ply- 
mouth Coal  Co.  T.  Pennsylvania,  232 
U.  S.  531,  58  L.  ed.  713,  34  Sup.  Ct. 
Rep.  359;  Standard  Stock  Food  Co.  v. 
Wright,  225  U.  S.  540.  56  L.  ed.  1197, 
32  Sup.  Ct.  Rep.  784;  Southern  R.  Co. 
V.  King,  217  U.  S.  524.  54  L.  ed.  868,  80 
Sup.  Ct.  Rep.  594;  Turpin  v.  Lemon, 
187  U.  S.  51.  47  L.  ed.  70,  23  Sup.  Ct 
Rep.  20;  Tyler  v.  Judges  of  Court  of 
Registration,  179  U.  S.  405,  45  L.  ed. 
252,  21  Sup.  Ct  Rep.  206;  New  York  ex 
rel.  Hatch  v.  Reardon.  204  U.  S.  152,  51 
L.  ed.  415,  27  Sup.  Ct  Rep.  188,  9  Ann. 
Cas.  736;  Collins  v.  Texas,  223  U.  S. 
288,  56  L.  ed.  439,  32  Sup.  Ct  Rep.  286;  . 
Jaehne  v.  New  York,  128  U.  S.  189,  32 
L.  ed.  398,  9  Sup.  Ct.  Rep.  70;  Albany 
County  V.  Stanley,  105  U.  S.  306.  26 
L.  ed.  1044;  Chapman  v.  United  States, 
6  App.  D.  C.  122. 

The  act  does  not  impair  plaintiiTs 
vested  rights. 

New  York  C.  R.  Co.  v.  White.  243  U. 
S.  188,  61  L.  ed.  667,  L.R.A.1917D.  1, 
37  Sup.  Ct  Rep.  247,  Ann.  Cas.  1917D, 
629,  13  N.  C.  C.  A.  943 ;  Chicago  &  A. 
R.  Co.  V.  Tranbarger,  238  U.  S.  67,  69 
L.  ed.  1204, 35  Sup.  Ct.  Rep.  678;  Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Second  Employers'  Liability  Cases 
<Mondou  V.  New  York.  N.  H.  &  H.  R. 
Co.)  223  U.  S.  1.  56  L.  ed.  327,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct  Rep,  169,  1  N. 
C.  C.  A.  875;  Bank  of  Columbia  v.  Oke- 
ly,  4  Wheat  235,  4  L.  ed.  559;  League 
V.  Texas,  184  U.  S.  156,  46  L.  ed.  478, 
22  Sup.  Ct.  Rep.  475;  Red  River  Valley 
Nat.  Bank  v.  Craig,  181  U.  S.  548,  45 
L.  ed.  994,  21  Sup.  Ct.  Rep.  703. 

The  act  is  not  an  unreasonable  and 
unnecessary  invasion  of  private  prop- 
erty, but  is  a  lawful  exercise  of  the 
war  and  police  powers  of  Congress. 

Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 
200  U.  S.  561«  60  L.  ed.  696,  26  Sup.  Ct. 
Sep.  341, 4  Ann.  Cas.  1176;  Noble  State 
Bank  v.  Haskell,  219  U.  S.  104,  66  L. 
«d.  112.  82  L.RJV.(N.3.)  1062.  31  Sup. 
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Ct  Rep.  186,  Ann.  Cas.  1912A.  487; 
Clark  V.  Nash.  198  U.  S.  361,  49  L.  ed. 
1086,  25  Sup.  Ct  Rep.  676,  4  Ann.  Cas. 
1171;  Hamilton  v.  Kentucky  Distiller- 
ies &  Warehouse  Co.  253  U.  S.  146,  64 
L.  ed.  194,  40  Sup.  Ct.  Rep.  106;  Ger- 
man Alliance  Ins.  Co.  v.  Lewis,  233  U. 
S.  389,  58  L.  ed.  1011,  L.R.A.1915C, 
1189,  34  Sup.  Ct.  Rep.  612. 

Mr.  J.  C.  Adkins  also  for  appellee. 

Van  Orsdcl,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  a  landlord  and  tenant  pro- 
ceeding brought  by  appellant  Hirsh, 
plaintiff  below,  in  the  municipal 
court  of  the  District  of  Columbia,  to 
recover  possession  of  certain  prepn- 
ises  held  by  defendant  Block  under 
a  three-year  lease,  which  terminated 
on  the  31st  day  of  December,  1919. 

It  appears  that,  on  November  12, 
1919,  the  owners  of  the  reversion, 
Mary  A.  Gushing  and  Isabella  Var- 
ney,  conveyed  the  property  in  ques- 
tion by  deed  to  one  Sylvan  J.  Luchs, 
who,  on  the  same  day,  conveyed  it 
in  fee  simple  to  plaintiff  Hirsh. 
The  lease  was  duly  assigned  to  plain- 
tiff. Plaintiff  ftuthorized  his  agents 
to  collect  from  the  defendant  the 
rent  accruing  to  the  termination  of 
the  lease, — the  31st  day  of  Decem- 
ber, 1919, — which  rent  was  paid. 

On  December  15,  1919,  plaintiff 
notified  defendant  that  he  had  pur- 
chased the  property  and  would  re- 
quire possession  at  the  expiration 
of  the  lease.  Defendant  refused  to 
vacate;  hence,  this  proceeding. 

From  a  judgment  in  favor  of  de- 
fendant in  the  municipal  court, 
plaintiff  appealed  to  the  supreme 
court  of  the  District  of  Columbia, 
where  he  filed  an  affidavit  of  merit 
under  Rule  19,  in  which  he  set  forth, 
among  other  things,  "that  he  is  a 
bona  fide  purchaser  of  the  said  real 
property  for  his  own  occupancy, 
and  requires  and  intends  to  occupy 
and  to  use  the  same  himself  for  the 
conduct  therein  of  the  business  of 
retail  selling  of  men's  furnishings 
and  similar  merchandise."  An  affi- 
davit of  defense  was  filed  by  defend- 
ant, in  which  he  denied  plaintiff's 
right  to  possession  of  the  premises 
by  reason  of  the  termination  of  the 
lease,  daiming  that  under  the  Ball 
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Rent  Law  the  lease  is  continued  in 
force,  and  he  is  entitled  to  remain  in 
possession  of  the  premises  notwith- 
standing the  expiration  of  the  term 
jixed  by  the  lease,  and  alleged  that 
plainti^  purchased  the  premises 
and  took  conveyance  thereof  subject 
to  the  rights  of  the  defendant  under 
the  act.  It  is  further  averred  that 
plaintiff  is  required  by  the  act  to 
give  a  thirty-day  notice  in  writing, 
served  in  the  manner  provided  by  § 
1223  of  the  District  Code,  which  no- 
tice has  not  been  served,  though  it 
is  made  mandatory  under  the  provi- 
sions of  the  act. 

On  hearing,  the  court  denied  the 
motion  of  plaintiff  for  judgment, 
and  entered  judgment  in  favor  of 
defendant,  from  which  this  appeal 
is  prosecuted. 

This  case  involves  the  constitu- 
tionality of  the  Act  of  Congress  of 
October  22, 1919  (41  Stat,  at  L.  298, 
chap.  80) ,  known  as  the  "Ball  Rent 
Law."  The  act  provides  for  the  ap- 
pointment of  a  rent  commission  con- 
sisting of  three  persons,  who  are 
vested  with  absolute  jurisdiction 
over  landlords  and  tenants,  the  fix- 
ing of  rents,  and  the  continuing  and 
making  of  leases  within  the  District 
of  Columbia  for  a  period  of  two 
years,  unless  the  act  is  sooner  re- 
pealed by  Congress.  The  only  check 
upon  the  power  of  the  commission  is 
a  restricted  right  of  appeal  to  the 
court  of  appeals  of  the  District  of 
Columbia,  in  which  **the  commis- 
sion's determination  shall  not  be 
modified  or  set  aside  by  the  court, 
except  for  error  of  law."  The  act 
provides  that  the  appeal  shall  in  np 
manner  operate  as  a  supersedeas  or 
stay  to  postpone  the  enforcement  of 
the  determination  of  the  commis- 
sion appealed  from,  and,  if  any  find- 
ing of  the  commission  is  modified  as 
the  result  of  the  appeal  or  set  aside, 
the  difference  between  the  amount 
of  rent  paid  pending  appeal,  and  the 
amount  which  should  ^  have  been 
paid  under  the  final  judgment  in  the 
case,  may  be  recovered  by  suit  in 
the  municipal  court  of  the  District 
of  Columbia. 

The  act  declares  rental  property. 
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hotels,  and  apartments  "affected 
with  a  public  interest,  and  that  aU 
rents  .  .  .  shall  be  fair  and  rea- 
sonable; and  any  unreasonable  or 
unfair  provision  of  a  lease  ...  is 
hereby  declared  to  be  contrary  to 
public  policy."  The  commission,  on 
complaint  of  either  the  landlord  or 
tenant,  or  on  its  own  motion,  is  em- 
powered to  inquire  into  and  deter- 
mine wheUier  the  terms  and  condi- 
tions of  any  lease  are  fair  and  rea< 
sonable,  provided,  however,  that  the 
landlord  cannot  make  complaint 
when  the  tenant  is  in  possession  un- 
der an  unexpired  lease.  On  hear- 
ing, if  the  commission  finds  that  the 
rent  or  Uanxt&  of  the  lease  are  unrea- 
sonable or  unfair,  it  shall  determine 
and  fix  a  "fair  and  reasonable  rent 
or  charges  therefor,  and  fair  and 
reasonable  service,  terms,  and  con- 
ditions of  use  or  occupancy.  In  any 
suit  in  any  court  of  the  United 
States  or  the  District  of  Columbia, 
involving  any  question  arising  out 
of  the  relation  of  landlord  and  ten- 
ant with  respect  to  any  rental  prop- 
erly, apartment,  or  hotel,  except  on 
appeal  from  the  commission's  de- 
termination as  provided  in  this  title, 
such  court  shall  determine  the 
rights  and  duties  of  the  parties  in 
accordance  with  the  determinati<m 
and  regulations  of  the  conmiissi<ni 
relevant  thereto." 

The  act  also  provides  that  "the 
rights  of  a  tenant  to  the  use  or  occu- 
pancy of  any  rental  property,  hotel 
or  apartment,  existing  at  the  time 
this  act  takes  effect,  or  thereafter 
acquired,  under  any  lease  or  other 
contract  for  such  use  or  occupancy 
or  under  any  extension  thereof  by 
operation  of  law,  shall,  notwith- 
stending  the  expiration  of  the  term 
fixed  by  such  lease  or  contract,  con- 
tinue at  the  option  of  the  tenant, 
subject,  however,  to  any  determina- 
tion or  regulation  of  the  commission 
relevant  thereto;  and  such  tenant 
shall  not  be  evicted  or  dispossessed 
so  long  as  he  pays  the  rent  and  per- 
forms the  other  terms  and  condi- 
tions of  the  tenancy  as  fixed  by  such 
lease  or  contract,  or  in  case  such 
lease  or  contract  is  modified  by  any 
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determination  or  regulation  of  the 
commission,  then  aa  fixed  by  such 
modified  lease  or  contract.  All  rem- 
edies of  the  owner  at  law  or  equity, 
based  on  any  provision  of  any  such 
lease  or  contract  to  the  eifect  that 
such  lease  or  contract  shall  be  de- 
termined or  forfeited  if  the  prem- 
ises are  sold,  are  hereby  suspended 
so  long  as  this  title  is  in  force. 
Every  purchaser  shall  take  convey- 
ance of  any  rental  property,  hotel, 
cr  apartment  subject  to  the  rights 
of  tenants  as  provided  in  this  title." 

The  act  then  provides  that  the 
bona  fide  owner  of  rental  property 
shall  have  the  right  of  possession 
for  his  own  use  and  occupancy  upon 
giving  thirty  days'  notice,  as  pro- 
vided in  §  1223  of  the  District  Code, 
which  notice  shall  contain  a  state- 
ment of  the  facts  upon  which  it  is 
based.  In  case  there  is  a  dispute  be- 
tween the  landlord  and  tenant  as  to 
the  accuracy  or  sufiUciency  of  the 
statement,  the  matters  in  dispute 
shall,  upon  complaint,  bei  deter- 
mined by  the  commission. 

The  act  vests  the  commission  with 
power  to  subpoena  and  compel  the 
attendance  of  witnesses  and  the  pro- 
duction of  records,  to  fix  rental 
rates  retroactively,  to  take  effect 
from  the  date  of  filing  the  com- 
plaint, to  prescribe  the  procedure  to 
be  followed  in  all  proceedings  under 
its  jurisdiction,  and  to  prescribe 
standard  forms  of  leases  and  con- 
tracts to  be  used  in  renting  prop- 
erly, with  the  provision  that  any 
lease  or  contract  made  after  the 
form  has  been  prescribed,  regard- 
less of  its  provisions,  shall  be  inter- 
preted, applied,  and  enforced  by  the 
commission  or  any  court  of  the 
United  States  or  the  District  of 
Columbia,  "in  the  same  manner  as 
if  it  were  in  the  form  and  contained 
the  stipulations  of  such  standard 
form." 

Heavy  penalties  are  prescribed 
for  the  collection  of  rent  in  excess  of 
the  amount  fixed  by  the  commission, 
or  for  the  collection  of  any  bonus  or 
other  consideration  in  addition  to 
the  fixed  rental ;  and  the  assignment 
of  leases  or  subletting  of  leased 


BLOCK.  1241 

>  tC7  Fei.  914.) 

premises  at  a  greater  rental  than 
that  paid  under  the  lease  is  forbid- 
den, except  by  permission  of  the 
commission. 

The  right  of  plaintiff  to  question 
the  constitutionality*  of  the  act  in 
this  proceeding  is  assailed.  It  is 
urged  that  he  should  have  pursued 
the  remedy  prescribed  in  the  act, 
and,  if  unsuccessful,  appeal.  But 
plaintiff  would  be  in  poor  position 
to  question  the  jurisdiction  which  he 
had  himself  invoked  merely  because 
of  an  adverse  decision.  If  he  should 
invoke  the  aid  of  the  stetute  and 
suffer  defeat  before 
the  commission,  he  «ii«s?l&B  con- 
would  estop  himself  :IL*t'Se"*"*''  *' 
to  seek  further  re- 
lief on  the  ground  of  the  unconsti- 
tutionality of  the  act.  He  would 
not  be  permitted  to  thus  experiment 
with  the  law.  Electric  Co.  v.  Dow, 
166  U.  S.  489,  41  L.  ed.  1088, 17  Sup. 
Ct.  Rep.  645;  Wight  v.  Davidson, 
181  U.  S.  371,  45  L.  ed.  900,  21  Sup. 
Ct.  Rep.  616;  Shepard  v.  Barron, 
194  U.  S.  553,  48  L.  ed.  1115,  24 
Sup.  Ct.  Rep.  737 ;  Daniels  v.  Tear- 
ney,  102  U.  S.  415,  26  L.  ed.  187; 
Grand  Rapids  &  I.  R.  Co.  v.  Osborn, 
193  U.  S.  17,  48  L.  ed.  598,  24  Sup. 
Ct.  Rep.  310.  The  sole  defense  in- 
terposed is  the  present  act.  If  it  is 
valid,  the  defense  is  complete,  since 
the  thirty-day  notice  required  by  the 
act  was  not  given,  and  the  proceed- 
ings could  only  be  had  before  the 
commission.  If  the  act  is  void,  it 
furnished  no  defense;  since,  under 
existing  law,  at  the  expiration  of  a 
time  lease  no  notice 
is  required,  and  the  {^SSfif^^TrV 
proceedmgs  to  ac- 
quire 

must  be  brought,-  as 
in  this  case,  in  the  municipal  court 
of  the  District.  "An  unconstitu- 
tional act  is  not  a  law ;  it  confers  no 
rights,  it  imposes  no  duties;  it  af- 
fords no  protection;  it  creates  no 
office;  it  is,  in  legal  contemplation, 
as  inoperative  as  though  it  had 
never  been  passed."  Norton  v. 
Shelby  County,  118  U.  S.  425,  442, 
30  L.  ed.  178,  186,  6  Sup.  Ct  Rep. 
1121. 
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Coming  to  the  validity  of  the  act> 
we  have  held  in  the  recent  case  of 
Willson  V.  McDonnell,  —  App.  D. 
C.  — ,  265  Fed.  432,  considering 
an  act  of  Congress  similar  to  the  one 
before  us,  that  the  provisions  of 
the  Constitution  which  protect  per- 
sons and  property  are  uniform  in 
their  operation  throughout  the 
Ijnited  States.  In  this  respect,  there 
...  ,  is  distinction  he- 
law— Federal       tween  the  District 

«rltere  operative.  Yr      ^Wiumuia  Slia 

the  states  of  the 
Union.  "There  is  nothing  in  the 
history  of  the  Constitution  or  of  the 
original  amendments  to  justify  the 
assertion  that  the  people  of  this  Dis- 
trict may  be  lawfully  deprived  of 
the  benefit  of  any  of  the  constitu- 
tional guaranties  of  life,  liberty, 
and  property."  Callan  v.  Wilson, 
127  U.  S.  540,  550,  32  L.  ed.  223, 
226,  8  Sup.  Ct.  Rep.  1301. 

But  what  are  the  rights  of  which 
plaintiff  has  been  devested,  if  the 
present  act  is  held  to  constitute  a 
valid  defense  to  his  action  for  pos- 
session? Plaintiff  had  a  vested  es- 
tate and  reversion  in  fee  in  the 
property  in  question,  to  come  into 
possession  on  January  1,  1920.  De- 
fendant's right  of  possession  termi- 
nated on  December  31,  1919,  by  the 
express  terms  of  his  lease,  a  con- 
tract valid  and  existing  when  this 
act  was  passed.  This  right  of  re- 
version is  a  property  right,  of  which 
plaintiff  cannot  be  devested  except 
by  due  process  of  law.  The  act  gives 
defendant  the  option  of  retaining 
possession  of  the  property  at  the 
rental  fixed  in  the  lease,  which  is 
continued  in  force;  or,  if  dissatis- 
fied, he  may  apply  to  the  commis- 
sion for  a  reduction  of  the  rent.  If 
reduced  by  the  commission,  plain- 
tiff is  powerless  to  have  a  review  of 
the  facts  upon  \vhich  the  action  of 
the  commission  is  based.  Not  only 
is  plaintiff  denied  any  remedy  for 
this  continued  detention  of  his  prop- 
erty, but  he  is  forbidden  to  sell  his 
property  except  subject  to  and 
burdened  by  the  option  of  the  ten- 
ant. It  would  seem,  therefore,  that. 


if  the  property  clauses  of  tbn  Con- 
stitution are  longer 
to   have   any   re-  ZSL^S::^^ 
straming       power  *• 
over  Congress,  the 
case  here  presented  is  one  within 
the  inhibition  of  the  5th  Amend- 
ment. 

Nor  does  this  amount  to  the  tak- 
ing of  private  property  for  public 
use.  Plaintiff  and  defendant  are 
private  citizens  engaged  in  private 
business.  If  the  government  needed 
the  use  of  this  property  for  the  bet- 
ter conduct  of  the  war,  it  had  a 
remedy,  plain  and  adequate,  by  the 
exercise  of  the  power  of  eminent 
domain.  But,  as  was  said  by  Mr. 
Justice  Story,  speaking  for  the  court 
in  Wilkinson  v.  Leland,  2  Pet  627, 
668,.  7  L.  ed.  642,  663:  "We  know 
of  no  case  in  which  a  legislative  act 
to  transfer  the  property  of  A  to  B, 
without  his  consent,  has  ever  been 
held  a  constitutional  exercise  of  leg- 
islative power,  in  any  state  in  the 
Union.  On  the  contrary,  it  has  been 
constantly  resisted,  as  inconsistent 
with  just  principles,  by  every  ju- 
dicial tribunal  in  which  it  has  been 
attempted  to  be  enforced." 

The  power  to  fix  rental  rates  be- 
tween private  individuals  is  not 
analogous  to  nor  controlled  by  the  de- 
cisions which  have  upheld  the  pow- 
er of  the  legislature  to  fix  rates  for 
service  where  the  owner  has  devoted 
the  business  affected  to  a  public  use. 
In  Munn  v.  Illinois,  94  U.  S.  113, 24 
L.  ed.  77,  the  owner  of  a  grain  ele- 
vator had  for  years  devoted  it  to  a 
public  use  in  handling  grain  for  the 
public  generally.  The  court,  up- 
holding the  power  of  the  legislature 
of  Illinois  to  fix  rates  for  the  serv- 
ices thus  rendered  the  public,  an- 
nounced the  rule  authorizing  this 
exercise  of  legislative  power,  as  fol- 
lows :  "To  limit  the  rate  of  charge 
for  services  rendered  in  a  public 
employment,  or  for  the  use  of  prop- 
erty in  which  the  public  has  an  in- 
terest, is  only  changing  a  regulation 
which  existed  before.  It  establishes 
no  new  principle  in  the  law,  but  only 
give  a  new  effect  to  an  old  one.'*  ■ 

The  same  principle  runs  through 


Digitized  by  Google 


HIRSH  BLOCK. 

<—  App.  D.  C.  — ,  1*7  Fti.  9lk.) 

the  Railroed  Rate  Cases;  the  Insur-  islative  fiat, 
ance  Case  (German  Alliance  Ins. 
Co.  V.  Lewis,  233  U.  S.  389,  58  L.  ed. 
1011.  L.R.A.1915C,  1189,  34  Sup. 
Ct.  Rep.  612) ;  the  Bank  Guaranty 
Decision  (Noble  State  Bank  v.  Has- 
kell, 219  U.  S.  104,  56  L.  ed.  112,  32 
JL.R.A.(N.S.)  1062,  31  Sup.  Ct.  Rep. 
186,  Ann.  Cas.  1912A,  487) ;  the 
Irrigation  Cases  (Clark  v.  Nash, 
198  U.  S.  361,  49  L.  ed.  1085,  25 
Sup.  Ct.  Rep.  676,  4  Ann.  Cas.  1171, 
and  Strickley  v.  Highland  Boy  Min. 
Co.  200  U.  S.  527,  50  L.  ed.  581.  26 
Sup.  Ct.  Rep.  301,  4  Ann.  Cas. 
1174) ;  the  Wharf  Case  (Weems  S. 
B.  Co.  V.  People's  S.  B,  Co.  214  U. 
S.  345,  53  L.  ed.  1024,  29  Sup.  Ct. 
Rep.  661,  16  Ann.  Cas.  1222),  and 
the  Pipe  Line  Case  (Producers* 
Transp.  Co.  v.  Railroad  Conomis- 
sion,  251  U.  S.  228,  64  L.  ed.  239, 
P.U.R.1920C,  674,  40  Sup.  Ct.  Rep. 
131). 

In  no  case  where  the  legislative 
power  to  regulate  and  fix  rates  has 
been  upheld,  has  the  power  to  con- 
tinue existing  contracts  in  force 
after  the  time  fixed  by  the  parties 
for  their  termination,  or  to  require 
the  owner  of  the  property  to  con- 
tinue the  business,  been  sustained. 
In  the  Noble  Bank  Case,  supra,  the 
court  held,  on  petition  for  rehearing, 
219  U.  S.  575,  55  L.  ed.  341,  32 
L.R.A.(N.S.)  1065,  31  Sup.  Ct.  Rep. 
299,  that,  if  the  law  was  obnoxious 
to  anyone  engaged  in  the  banking 
business,  "the  payment  can  be 
avoided  by  going  out  of  the  banking 
business,  and  is  required  only  as  a 
condition  of  keeping  on,  from  cor- 
porations created  by  the  state." 
But  in  the  present  case,  the  landlord 
is  not  only  prevented  from  going  out 
of  the  renting  business,  but  is  re- 
quired to  continue  it  upon  the  terms 
fixed  by  the  act. 

The  renting  of  property  in  the 
District  of  Columbia  is  a  private 
business,  whether 
the  tenant  be  an 
employee  of  the 
government  or  not. 
A  private  business 
cannot  be  made  public  or  impressed 
with  a  public  interest  merely  by  leg- 
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A  public  interest  can- 
not be  thus  created,  or  property 
rights  be  devested,  by  an  arbitrary 
exercise  of  the  police  power.  In 
botii  instances,  the  power  resides  in 
the  judiciary  to  restrain  the  law- 
making power  within  constitutional 
limitations.  In  the  Producers' 
Transportation  Case,  Mr.  Justice 
Van  Devanter,  speaking  for  the 
court,  said :  "It  is,  of  course,  true 
that  if  the  pipe  line  was  constructed 
solely  to  carry  oil  for  particular  pro- 
ducers under  strictly  private  con- 
tracts, and  never  was  devoted  by  its 
owner  to  public  use,  that  is,  to 
carrying  for  the  public,  the  state 
could  not  by  mere  legislative  fiat,  or 
by  any  regulating  order  of  a  com- 
mission, convert  it  into  a  public  util- 
ity or  make  its  owner  a  common 
carrier;  for  that  would  be  taking 
private  properly  for  public  use 
without  just  compensation,  which 
no  state  can  do  consistently  with  the 
due  process  of  law  clause  ot  the  14th 
Amendment." 

More  potent  still,  as  affecting  the 
constitutionality  of  the  present  act. 
is  the  fact  that  landlords  and  ten- 
ants in  the  District  of  Columbia  are, 
by  its  express  terms,  deprived  of  the 
right  of  trial  by  jury  in  cases  in- 
volving the  right  to  possession  of 
real  estate.  Though  a  writ  un- 
doubtedly may  be  obtained  in  the 
municipal  court  upon  the  determi- 
nation of  the  rent  commission  that 
the  owner  is  entitled  to  possession, 
the  finding  of  fact  by  the  commis- 
sion is  binding  and  conclusive  upon 
the  court  and  the  parties,  which,  of 
course,  forecloses  the  intervention 
of  a  jury.  In  Whitehead  v.  Shat- 
tuck,  138  U.  S.  146.  151,  34  L.  ed. 
873,  874,  11  Sup.  Ct.  Rep.  276,  the 
court,"  holding  that  the  action  for 
the  recovery  of  possession  of  real 
estate  is  at  law.  and  not  by  suit  in 
equity,  said:  "The  ,7th  Amend- 
m^t  of  the  Constitution  of  the 
United  States  declares  that  *in  suits 
at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dol- 
lars, the  right  of  trial  by  jury  shall 
be  preserved.'  .  .  .  The  right 
which  in  this  case  the  plaintiff 
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wishes  to  assert  is  his  title  to  cer- 
tain real  property;  the  remedy 
which  he  wishes  to  obtain  is  its  pos- 
session and  enjoyment;  and  in  a 
contest  over  the  title  both  i>artie3 
have  a  constitutional  right  to  call 
for  a  jury." 

Section  122  of  the  act  provides  as 
follows :  "It  is  hereby  declared  that 
the  provisions  of  this  title  are  made 
necessary  by  emergencies  growing 
out  of  the  war  with  the  Imperial 
German  Government,  resulting  in 
rental  conditions  in  tiie  District  of 
Columbia  dangerous  to  the  public 
health  «nd  burdensome  to  public 
officers  and  employees  whose  duties 
require  them  to  reside  within  the 
District,  and  other  persons  whose 
activities  are  essential  to  the  main- 
tenance and  comfort  of  such  officers 
and  employees,  and  thereby  em- 
barrassing the  Federal  government 
hi  the  transaction  of  public  busi- 
ness. It  is  also  declared  that  this 
title  sh^l  be  considered  temporary 
legislation,  and  that  it  shall  termi- 
nate on  the  expiration  of  two  years 
from  the  date  of  the  passage  of  this 
act,  unless  sooner  repealed." 

A  similar  statement  was  con- 
tained in  the  Saulsbury  Resolution 
(40  Stat,  at  L.  593,  chap.  90).  In 
the  Willson  Case,  holding  the  reso- 
lution void,  we  said:  "The  Constitu- 
tion is  not  superseded  by  a  declara- 
tion of  war,  and  experience  has 
demonstrated  that  ample  provision 
may  be  made  for  *the  national  se- 
curity and  defense,'  without  over- 
stepping its  limitations."  And  Mr. 
Justice  Brandeis,  in  the  recent  case 
of  Hamilton  v.  Kentucky  Distilleries 
&  Warehouse  Co.  251  U.  S.  146,  64 
L.  ed.  194,  40  Sup.  Ct  Rep.  106, 
said:  "The  war  i>ower  of  the 
United  States,  like  its  other  powers 
and  like  the  police  power  of  the 
states,  is  subject  to  applicable  con- 
stitutional limitations." 

The  declaration  here  amoimts 
merely  to  a  statement  of  the  induce- 
ment or  reason  for  the  enactment  of 
the  statute.  It  effects  no  change  in 
the  method  of  acquiring  private 
property  for  public  use.  It  adds 
nothing  to  the  constitutional  power 
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of  Congress.  The  only  exception  to 
the  rule  that,  in  the  case  of  "war 
emergency,"  private  property  must 
be  taken  under  the  power  of  emi- 
nent domain,  is  where  private  prop- 
erty may  be  impressed  into  the  pub- 
lic service,  or  seized  for  a  public  use, 
by  a  military  officer  in  the  field, 
either  to  prevent  it  from  falling  into 
the  hands  of  the  public  enemy,  or 
for  the  use  of  the  Army,  to  meet  an 
immediate  and  pressing  necessity. 
But  this  is  taking  for  public  use,  and 
not  for  private  use.  Such  action, 
however,  is  only  justified  where  the 
emergency  is  too  great  to  admit  of 
delay  to  await  the  sanction  of  the 
civil  authorities.  In  all  such  cases,, 
the  government  is  bound  to  make 
full  compensation.  Mitchell  v. 
Harmony,  13  How.  115. 14  L.  ed.  75. 

Nor  can  Congress,  by  a  mere  leg- 
islative declaration,  convert  a  pri- 
vate use  into  a  public  use;  nor,  by 
such  a  declaration,  create  an  arbi- 
trary exercise  of  the  police  power, 
or  miake  an  act  constitutional  which 
otherwise  would  be  unconstitution- 
al. Undoubtedly,  in  the  exercise  of 
the  power  of  eminent  domain,  Con- 
gress has  the  power  to  designate  the 
public  use  for  which  private  prop- 
erty may  be  taken,  and,  if  found  by 
the  courts  to  be,  in  fact,  a  public  use, 
the  courts  are  then  powerless  to 
question  the  wisdom  of  the  legisla- 
tive decision.  "The  adjudicated 
cases  likewise  establish  the  proposi- 
tion that,  while  the  courts  have  pow- 
er to  determine  whether  the  use  for 
which  private  property  is  author- 
ized by  the  legislature  to  be  taken, 
is  in  fact  a  public  use,  yet,  if  this 
question  is  decided  in  the  affirma- 
tive, the  judicial  function  is  ex*- 
hausted;  that  the  extent  fo  which 
such  property  shall  be  taken  for 
such  use  rests  wholly  in  the  legisla- 
tive discretion,  subject  only  to  the 
restraint  that  just  compensation 
must  be  made."  Shoemaker  v. 
United  States,  147  U.  S.  282, 298, 37 
L.  ed.  170, 184, 13  Sup.  Ct.  Rep.  36t 

And  the  courts  are  not  estopped 
by  any  legislative  declaration  from 
inquiring  into  the  nature  of  the  use, 
to  determine  whether  it  is,  in  fact. 
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public  or  private.  *'The  nature  of 
the  use  for  which  land  is  to  be  taken 
necessarily  appears  on  the  face  of 
the  proceedings;  and,  if  it  is  not  a 
public  one,  the  condemnation  cai^ 
not  be  snstidned,  no  matter  what  the 
legislature  may  have  declared." 
€oe  V.  Aiken,  61  Fed.  24,  32. 

In  Palairet's  Appeal,  67  Pa.  479,  6 
Am.  Rep.  450,  the  court  considered 
an  act  of  the  legislature  of  Penn- 
jsylvania,  in  which  it  was  attempted 
to  extinguish  irredeemable  rents. 
The  act  provided  for  just  compensa- 
tion to  be  fixed  by  a  jury,  and,  as 
here,  contained  a  declaration  of  pub- 
lic use  as  a  matter  of  public  policy. 
Mr.  Justice  Sharswood,  in  an  able 
<9inion  declaring  the  act  unconsti- 
tutional, said:  "No  doubt  the  right 
of  eminent  domain,  being  for  the 
safety  and  advantage  of  ^e  public, 
overrides  all  rights  of  private  prop- 
erty. But  for  what  public  use  has 
this  estate  of  the  appellants  been 
taken  and  applied?  It  has  been  con- 
tended, as  the  preamble  of  the  act 
declares,  that  'the  policy  of  this 
commonwealth  has  sdways  been  to 
encourage  the  free  transmission  of 
real  estate,  and  to  remove  restric- 
tions on  alienation,  so  that  it  is,  and 
is  hereby  declared  to  be,  necessary 
for  the  public  use  te  provide  a 
method  of  extinguishing  such  irre- 
deemable rents,  having  a  due  regard 
for  private  rights.'  But  if  this  is 
the  kind  of  public  use  for  which  a 
man's  property  can  be  taken,  there 
ia  praetically  no  limit  to  the  legis- 
lative power.  It  would  result  that, 
whenever  the  legislature  deem  it 
expedient  to  transfer  one  man's 
property  to  another  upon  a  valua- 
tion, they  can  effect  their  object." 

In  other  words,  whatever  power 
Congress  may  possess  to  take  pri- 
vate property  for  a  public  use  upon 
just  compensation,  it  has  no  power, 
under  any  circumstances,  to  take 
private  property  for  a  private  use, 
as  is  attempted  un- 
Sii3«V.ri«t  "  der  the  present  act. 
S^MSnm^'  Here,  however,  the 
individual  litigant 
invokes  the  aid  of  the  statute,  not 
ioT  the  public  use,  but  for  his  own 
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private  benefit  Though  Congress 
may  have  had  power,  in  the  exercise 
of  the  right  of  eminent  domain  as  a 
war  emergency,  to  take  over  rental 
property  in  the  District  of  Columbia 
to  devote  it  to  the  public  use  of  ac- 
commodating its  employees  and  of- 
ficials, it  has  not  power  to  take  the 
private  property  of  on^  individual 
and  turn  it  over  to  the  use  of  an- 
other private  individual.  As  we 
said  in  the  Willson  Case,  —  App.  D. 
C.  — ,  265  Fed.  485:  "In  the  pres- 
ent case,  for  example,  by  the  exer- 
cise of  the  power  of  eminent  do- 
main, the  government  might  have 
checked  and  thwarted  any  tendency 
on  the  part  of  lamUords  toward  ex- 
tortion, and,  at  the  same  time,  have 
satisfied  the  due  process  clause  of 
the  Constitution." 

The  judgment  is  reversed  with 
costs,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent 
with  this  opinion. 

Chief  Justice  Smyth  dissenting: 
Being  unable  to  unite  with  my 
associates  in  the  conclusion  which 
they  have  reached  in  tiiis  case,  I 
think  it  proper  to  state  as  briefly  as 
may  be  the  reasons  for  my  position. 

First.  Block's  lease  of  the  prop- 
erty expired  December  31,  1919. 
Hirsh  became  the  owner  of  the 
property  November  12, 1919 ;  there- 
fore in  ample  time  to  give  Block 
thirty  days'  notice,  as  prescribed  by. 
the  Ball  Act,  before  his  term  ex- 
pired. Hirsh  brought  his  action  for 
possession  in  the  municipal  court, 
saying,  in  the  words  of  the  record, 
**that  he  is  a  bona  fide  purchaser  of 
the  said  real  property  for  )iifi  own 
occupancj',  and  requires  and  intends 
to  occupy  and  to  use  the  same  him- 
self." Judgment  went  against  him. 
He  appealed  to  the  supreme  court  of 
the  District,  and  in  his  affidavit  of 
merit  repeated  the  allegation  just 
quoted.  Under  Rule  19  of  that 
cburt  he  filed  a  motion  for  judgment 
on  the  ground  that  the  affidavit  of 
defense  filed  by  Block  was  insuffi- 
cient. The  motion  was  overruled 
and  judgment  given  for  the  defend- 
ant. 

The  Bali  Act  provides:  "The 
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rifffats  of  the  tenant  under  this  title 
shall  be  subject  to  the  limitation 
that  the  bona  fide  owner  of  any  rent- 
al property,  apartment,  or  hotel 
shall  have  the  right  to  possession 
thereof  for  actual  and  bona  Ade 
occupancy  by  himself,  or  his  wife, 
children,  or  dependents, 
upon  giving  thirty  days'  notice  in 
writing,  served  in  the  manner  pro- 
vided by  §  1223  of  the  act  entitled 
'An  Act  to  Establish  a  Code  of 
Laws  for  the  District  of  Columbia,' 
approved  May  3,  1901,  as  amended, 
which  notice  shall  contain  a  full  and 
correct  statement  of  the  facts  and 
circumstances  upon  which  the  same 
is  based,"  etc.  Therefore,  if  Hirsh's 
allegation  with  respect  to  bdng  a 
bona  fide  purchaser  of  the  property 
for  his  own  use  is  true,  he  would  be 
awarded  possession  under  the  act  by 
the  commission,  for  we  must  as- 
sume that  it  would  correctly  decide 
the  case.  Shreveport  v.  Cole,  129 
U.  S.  36,  42,  32  L.  ed.  589,  591,  9 
Sup.  Ct.  Rep.  210;  Strother  v.  Lu- 
cas, 12  Pet  410, 9  L.  ed.  1137 ;  Boley 
v.  Griswold,  20  Wall.  486,  488,  22 
L.  ed.  375,  376 ;  Butler  v.  Maples,  9 
Wall.  766, 19  L.  ed,  822.  Should  the 
tenant  refuse  to  yield  possession, 
Hirsh  could  apply  to  the  municipal 
court  for  the  proper  writ,  and  the 
commission's  determination  under  | 
1^  of  the  act  would  be  conclusive  oi 
the  "rigl)ts  and  duties"  of  the  ten- 
ant, and  a  writ  for  possession  would 
necessarily  follow.  Therefore,  if 
he  had  pursued  the  course  outlined 
in  the  act,  he  would  have  received 
complete  relief,  provided  he  gave 
the  required  thirty  days'  notice. 
According  to  the  law  existing  pri- 
or to  the  approval  of  the  act,  he 
would  not  have  been  required  to 
give  such  notice.  Does  this  render 
the  act  unconstitutional? 

The  requirement  with  respect  to 
the  notice  affects  the  remedy  only. 
It  does  not  touch  the  contractual 
rights  of  the  parties.  There  is  a 
wide  difference  between  the  obliga- 
tion of  a  contract  and  the  remedy 
for  its  enforcement.  This  has  been 
the  law,  at  least  since  Sturges  v. 
Crowninshield,  4  Wheat.  122,  4  L. 
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ed.  529.  In  that  case  Chief  Justice 
Marshall  said :  "The  distinction  be- 
tween the  obligation  of  a  contract, 
and  the  remedy  given  by  the  legis- 
lature to  enforce  that  obligation, 
has  been  taken  at  the  bar,  and  exists 
in  the  nature  of  things.  Without 
impairing  the  obligation  of  the  con- 
tract, the  remedy  may  certainly  be 
modified  as  the  wisdom  of  the  na- 
tion shall  direct."  In  a  later  case, 
the  same  court  said:  "But  it  is 
equally  well  settled  that  changes  in 
the  forms  of  action  and  modes  of 
proceeding  do  not  amount  to  an  im- 
pairment of  the  obligations  of  a  con- 
tract if  an  adequate  and  efficacious 
remedy  is  left."  Antoni  t.  Green^ 
how,  107  U.  S.  769,  774,  27  L.  ed. 
468,  471, 2  Sup.  Ct.  Rep.  91.  To  &e 
same  effect  are  Tennessee  v.  Sneed, 
96  U.  S.  69,  74,  24  L.  ed.  610,  612; 
Wilson  V.  Standefer,  184  U.  S.  399, 
416,  46  L.  ed.  612,  619,  22  Sup.  Ct 
Rep.  384;  Waggoner  v.  Flack,  188 
U.  S.  595,  604,  47  L.  ed.  609,  613, 
23  Sup.  Ct.  Rep.  345;  and  Aikens  v. 
Kingsbury,  247  U.  S.  484,  488.  62 
L.  ed.  1226,  1229,  38  Sup.  Ct  Rep. 
558.  According  to  the  judgment  of 
Congress,  the  remedy  in  the  case  be- 
fore us  was  modified,  but  that  was 
legitimate  and  did  not  make  the  act 
invalid. 

It  is  asserted  by  Hirsh,  and  in 
effect  repeated  in  the  majority  opin- 
ion, that  the  law  insured  him  the  un- 
restricted right  of  alienation  of  his 
property,  the  right  to  confer  upon 
his  alienee  the  right  of  possession 
without  any  claim  or  charge  upon  it 
the  right  to  relet  the  properly  to  an- 
other tenant  upon  such '  terms  as 
may  be  agreeable  to  him,  without 
let  or  hindrance  from  Block,  and 
that  the  act  deprives  him  of  these 
rights.  The  ready  answer  to  these 
contentions  is  that  he  does  not  seek 
by  his  pleading  the  right  to  sell  or 
relet  his  property.  He  asks  only 
that  he  be  given  possession  of  it  for 
his  own  occupancy,  and,  as  I  have 
just  pointed  out,  the  act  furnishes 
him  a  direct  and  effective  means  by 
which  to  get  it.  It  will  be  time 
enough  to  adjudicate  the  other 
rights  when  they  properly  arise. 
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Of  a  situation  quite  similar  to  the 
one  we  are  considering,  the  Su- 
preme Court  of  the  United  States 
said :  "This  is  an  effort  to  test  the 
constitutionality  of  the  law  without 
showin&r  that  the  plaintiff  had  been 
injured  by  its  application,  and  in 
this  particular  the  case  falls  within 
our  ruling  in  Tyler  v.  Judges  of 
Court  of  Registration,  179*U.  S.  406, 
45  L.  ed.  252,  21  Sup.  Ct  Rep.  206, 
wherein  we  held  that  the  plaintiff 
was  bound  to  show  he  had  person- 
ally suffered  an  injury,  before  he 
could  institute  a  bill  for  relief.  In 
short,  the  case  made  by  the  plaintiff 
is  purely  academic."  Turpin  v. 
Lemon,  187  U.  S.  51,  60,  47  L.  ed. 
70,  75,  23  Sup.  Ct.  Rep.  20.  In  a 
more  recent  case,  New  York  ex  rel. 
Hatch  V.  Reardon,  204  U.  S.  162. 
160,  51  L.  ed.  415,  422,  27  Sup.  Ct. 
Rep.  188,  9  Ann.  Cas.  736,  the  same 
court  said:  "But  there  is  a  point 
beyond  which  this  court  does  not 
consider  arguments  of  this  sort  for 
the  purpose  of  invalidating  the  tax 
laws  of  a  state  on  constitutional 
grounds.  This  limit  has  been  fixed 
in  many  cases.  It  is  that  unless  the 
party  setting  up  the  unconstitution- 
ality of  the  state  law  belongs  to  the 
.class  for  whose  sake  the  constitu- 
tional ijrotection  is  given  or  the 
class  primarily  protected,  this  court 
does  not  listen  to  his  objections,  and 
will  not  go  into  imaginary  cases, 
notwithstanding  the  seeming  logic 
of  the  position  that  it  must  do  so, 
because  if  for  any  reason,  or  as 
against  any  class  embraced,  the  law 
is  unconstitutional,  it  is  void  as  to 
all." 

,  In  another  case  one  Collins,  an  os- 
teopath, was  arrested  for  violating 
a  law  of  Texas -prohibiting  a  per- 
son from  practising  medicine  for 
money,  without  having  first  pro- 
cured a  license  under  the  statute. 
He  sued  out  a  writ  of  habeas  corpus. 
It  appeared  he  made  no  application 
to  the  state  medical  board  for  per- 
mission to  register,  assuming  that 
he  would  be  denied  the  right,  and  on 
this  assumption  attacked  the  consti- 
tutionality of  the  law.  The  supreme 
court,  after  pointing  out  his  failure 
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to  seek  the  license,  and  the  probabil- 
ity that  he  might  nave  obtained  it  if 
he  had  applied,  said:  "On  these 
facts  we  are  of  opinion  that  the 
plaintiff  in  error  fails  to  show  that 
the  statute  inflicts  any  wrong  upon 
him  contrary  to  the  14th  Amend- 
ment of  the  Constitution  of  the 
United  States.  If  he  has  not  suf- 
fered, we  are  not  called  upon  to 
speculate  upon  other  cases,  or  to  de- 
cide whether  the  followers  of  Chris- 
tian Science  .  .  .  might  .  .  . 
have  cause  to  complain."  Collins  v. 
Texas,  223  U.  S.  288,  295,  56  L.  ed. 
439.  443,  32  Sup.  Ct.  Rep.  286.  So 
I  may  say  here,  we  are  not  called 
upon  to  decide  whether,  if  Hirsh 
desired  to  sell  or  relet  his  property, 
the  act  would  interfere  with  his  do- 
ing so. 

My  associates  say  that  the  act  de- 
prives Hirsh  of  his  right  to  a  trial 
by  jury,  in  disregard  of  the  7th 
Amendment  to  the  Constitution. 
But  he  did  not  ask  for  a  jury  trial. 
On  the  contrary,  he  moved  the  court 
under  Rule  19,  as  I  have  shown,  for 
a  judgment  without  the  interven- 
tion of  a  jury.  Why  should  they 
raise  a  question  not  presented  by 
the  record  in  order  that  they  may 
assail  an  act  of  Congress,  especially 
in  view  of  the  rule,  universally  held, 
that  it  is  the  duty  of  all  courts  to 
sustain  a  statute  if  it  can  be  done. 
"Every  possible  presumption  is  in 
favor  of  the  validity  of  a  statute, 
and  this  continues  until  the  con- 
trary is  shown  beyond  a  rational 
doubt.  One  branch  of  the  govern- 
ment cannot  encroach  on  the  domain 
of  another  without  injury.  The 
safety  of  our  institutions  depends  in 
no  smail  degree  on  a  strict  observ- 
ance of  this  salutary  rule."  Sinking 
Fund  Cases,  99  U.  S.  700,  718,  25  L. 
ed.  496,  501 ;  Hooper  v.  California, 
155  U.  S.  648,  657,  39  L.  ed.  297,  301, 
5  Inters.  Com.  Rep.  610,  15  Sup.  Ct. 
Rep.  207 ;  Presser  v.  Elinois,  116  U. 
S.  252, 269, 29  L.  ed.  615, 620,  6  Sup. 
Ct.  Rep.  580;  Grenada  County  v. 
Brogden  (Grenada  County  v. 
Brown)  112  U.  S.  261,  266,  28  L.  ed. 
704,  706,  5  Sup.  Ct.  Rep.  125. 

Ilie  doctrine  of  the  foregoing 


Digitized  by  Google 


1248 


AMERICAN  LAW  BEFOBTS,  ANNOTATED. 


[11  AXJL 


cases,  which  is  binding  on  ns,  when 
applied  to  Hirsh's  contentions, 
demonstrates  that  the  latter  have 
no  basis  in  the  law.  Outside  the 
matter  of  notice,  which  I  have  dis- 
posed of,-  the  wrongs  of  which  he 
complains  are  imaginary.  The 
questions  he  raises  are  purely  aca- 
demic, and  not  property  before  the 
court  for  adjudication. 

Second.  It  is  urged  by  Hiish  that 
the  regulation  of  the  use  of  rental 
property  and  of  the  charges  to  be 
made  therefor  in  the  District  is  not 
within  the  scope  of  the  police  power 
of  Congress,  and  therefore  the  act 
is  void.  For  reasons  already  given, 
appellant  has  no  right  to  raise  this 
question.  So  far  as  the  act  applies 
to  him  in  the  present  action,  it  is 
valid. 

Suppose,  however,  it  is  open  to 
him  to  assail  the  act.  Will  it  stand 
the  test?  Congress  possesses  all 
the  police  power  within  this  District 
that  a  state  legislature  has  within 
its  state.  Washington  Terminal  Co. 
V.  District  of  Columbia,  36  App.  D. 
C.  186,  191;  District  of  Colomma  v. 
Brooke,  214  U.  S.  147, 149,  63  L.  ed. 
944,  946,  29  Sup.  Ct.  Rep.  660.  This 
is  not  denied.  The  police  power  is  a 
development  of  the  law.  It  compre- 
hends much  more  now  than  it  did 
sixty  years  ago.  Albeit  a  part  of 
the  common  law,  it  was  not  known 
to  it  under  that  name.  The  13th 
edition  of  Bouvier's  Law  Dictionary, 
published  in  1867,  did  not  have  it. 
Chief.  Justice  Marshall  seems  to  be 
the  first  to  introduce  it  into  the 
nomenclature  of  our  law,  when  he 
used  it  in  Brown  v.  Maryland,  12 
Wheat.  419,  6  L.  ed.  678.  Under 
this  power,  Congress  has  the  right 
"to  enact  laws  for  the  promotion  of 
the  health,  safety,  morals  and  wel- 
fare of  those  subject  to  its  jurisdic- 
tion." Chicago,  B.  &  Q.  R.  Co.  v. 
McGuire,  219  U.  S.  549,  567,  55  L. 
ed.  328,  338,  31  Sup.  Ct.  Rep.  259. 
"There  is,"  says  Mr.  Justice  Hughes 
in  the  same  case,  "no  absolute  free- 
dom to  do  as  one  wills  or  to  contract 
as  one  chooses.  The  ^aranty  of 
liberty  does  not  withdraw  from  leg- 
islative supervision  that  wide  de- 


partment of  activity  which  oonaists 
of  the  making  of  contracts,  or  demy 
to  government  the  power  to  provide 
restrictive  safeguards.  Liberty  im- 
plies the  absence  of  arbitrary  re- 
straint, not  immunity  from  reason- 
able regulations  and  prohibitions 
imposed  in  the  interests  of  the  com- 
munity. A  like  doctrine  is  set  forth 
in  Crowle#  v.  Christensen,  137  U.  S. 
86, 89, 34  L.  ed.  620, 621, 11  Sup.  Ct. 
Rep.  13;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  49  L.  ed.  643.  25  Sup. 
Ct  Rep.  358,  and  Frisbie  v.  United 
States,  157  U.  S.  160, 165,  39  L.  ed. 
657,  658, 15  Sup.  Ct  Rep.  586. 

Congress,  however,  may  not  exer- 
cise this  power  except  with  respect 
to  business  or  property  clothed  with 
a  public  interest.  But  who  is  to  de- 
cide when  property  is  so  clothed? 
Manifestly,  this  must  be  done  in  the 
first  instance  by  Congress.  *'The 
legislature,"  said  the  Supreme 
Court  of  the  United  States,  in  Mc- 
Lean V.  Arkansas,  211  U.  S.  547, 
548,  68  L.  ed.  319,  320,  29  Sup.  Ct. 
Rep.  206,  ''being  familiar  with  local 
conditions,  is  primarily  the  judge  of 
the  necessity  of  such  enactments." 
In  Clark  v.  Nash,  198  U.  S.  361,  369, 
49  L.  ed.  1085.  1088,  25  Sup.  Ct 
Rep.  676,  4  Ann.  Cas.  1171.  it  was 
ruled  "that  what  is  a  public  use  may 
frequently  and  largely  depend  upon 
the  facts  surrounding  the  subject" 
After  examining  many  cases,  both 
Fedcoiul  and  state,  the  Supreme 
Court  said:  "They  demonstrate 
that  a  business,  by  circumstances 
and  its  nature,  may  rise  from  pri- 
vate to  be  of  public  concern,  and  be 
subject,  in  consequence,  to  govern- 
mental regulation."  German  Alli- 
ance Ins.  Co.  V.  Lewis,  233  U.  S.  389, 
411,  38  L.  ed.  1011,  1021,  LJI.A. 
1915C,  1189,  34  Sup.  Ct  Rep.  612; 
see  also  Chicago,  B.  &  Q.  R.  Co.  v. 
McGuire,  219  U.  S.  549,  569,  55  L. 
ed.  328,  339,  31  Sup.  Ct  Rep.  259; 
Erie  R.  Co.  v.  Williams,  233  U.  S. 
699.  58  L.  ed.  1160,  51  L.R.A.(N^.) 
1097,  34  Sup.  Ct  Rep.  761.  Con- 
gress, in  §  122  of  the  act  before  us, 
found  that  it  was  "made  necessary 
by  emergencies  growing  out  of  the 
war  with  the  Imperial  German  Gov- 
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emment,  resulting:  in  rental  condi- 
tions in  the  District  of  Columbia 
dangerous  to  the  public  hc&ith  ana 
burdensome  to  public  officers  and 
employees  whose  duties  require  them 
to  reside  within  the  District,  and 
other  persons  whose  activities  are 
essential  to  the  maintenance  and 
comfort  of  such  officers  and  em- 
ptoyees,  and  thereby  embarrassing 
the  Federal  government  in  the 
transaction  of  the  public  business." 
We  must  assume  that  this  declara- 
tion was  made  in  good  faith,  and 
represents  the  deliberate  judgment 
of.  the  Congress.  The  Supreme 
Court  has  asserted  "many  times 
that  each  act  of  legislation  has  the 
support  of  the  presumption  that  it 
ib  an  exercise  in  the  interests  of  the 
-public."  Erie  R.  Go.  v.  Williams, 
supra. 

The  .determination,  therefore,  by 
the  Congress,  presumably  after  a 
careful  survey  of  all  the  pertinent 
facts, — for  we  must  assume  that 
Congress  discharged  its  full  duty 
(Shreveport  v.  Cole,  129  U.  S.  36, 42, 
32  L.  ed.  589,  591,  9  Sup.  Ct.  Rep. 
210 ;  Strother  v.  Lucas,  12  Pet.  410, 
9  L.  ed.  1187;  Boley  v.  Griswold,  20 
WaU.  486,  488,  22  L.  ed.  375,  376; 
Butler  V.  Maples,  9  Wall.  766,  19  L. 
ed.  822), — ^that  rental  property  in 
this  District,  for  the  reasons  set 
forth  in  §  122,  was  clothed  with  a 
public  interest  when  the  Ball  Act 
was  passed,  is  entitled  to  great  re- 
spect by  the  courts,  and  should  not 
•  be  brushed  aside  except  upon  very 
conclusive  proof  that  it  has  no  basis 
on  which  to  rest.  But  we  were  told 
at  the  bar  that  it  had  no  effect  and 
should  be  treated  by  the  court  as 
negligible.  Counsel  frankly  ad- 
mitt^  that  he  did  not  have  any  au- 
thority for  this  assertion,  and  my 
studies  have  not  revealed  any. 

In  Antoni  v.  Greenhow,  107  U.  S. 
769,  775,  27  L.  ed.  468,  471,  2  Sup. 
Ct.  Rep.  91,  the  Supreme  Court 
declared :  "We  ought  never  to  over- 
rule the  decision  of  the  legislative 
department  of  the  government,  un- 
less a  palpable  error  has  been  com- 
mitted." 

What,  then,  is  the  test  by  which 
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the  court  is  to  ascertain  whether 
this  determination  by  Congress  is 
sound?  The  Supreme  Court  fur- 
nishes it.  In  Munn  v.  Illinois,  94 
U.  S.  113,  132,  24  L.  ed.  77,  ^6,  it 
said:  "For  our  purposes  we  must 
assume  that,  if  a  state  of  facts 
could  exist  that  would  justify  such 
legislation,  it  actually  did  exist  when 
the  statute  now  Under  consideration 
was  passed.  For  us  the  question  is 
one  of  power,  not  of  expediency. 
If  no  state  of  circumstances  .could 
exist  to  justify  such  a  statute!  then 
we  may  declare  this  one  void,  be- 
cause in  excess  of  the  legislative 
power  of  the  state.  But  if  it  could, 
we  mitst  presume  it  did."  Could 
there  be  anything  plainer  or 
more  direct?  In  oral  argument  it 
was  urged  that  this  statment  was 
merely  obiter.  In  Antoni  v.  Green- 
how,  supra,  after  the  Munn  Case 
had  been  under  the  searching  scru- 
tiny of  the  bench  and  bar  for  more 
than  six  years,  the  court,  citing  the 
Munn  Case,  said:  "If  a  state  of 
facts  cojuld  exist  that  would  justify 
the  change  in  a  remedy  which  has 
been  made,  we  must  presume  it  did 
exist,  and  that  the  law  was  passed 
on  that  account."  The  Munn  deci- 
sion has  been  cited  numerous  times 
by  the  Supreme  Court  as  an  author- 
ity in  actions  such  as  the  one  before 
us.  Georgia  R.  &  Bkg.  Co.  v.  Smith, 
128  U.  S.  174, 180,  32  L.  ed.  377,  380, 
9  Sup.  Ct.  Rep.  47;  Budd  v.  New 
York,  143  U.  S.  517,  543,  36  L.  ed. 
247,  255,  4  Inters.  Com.  Rep.  45,  12 
Sup.  Ct.  Rep.  468 ;  German  Alliance 
Ins.  Co.  V.  Lewis,  233  U.  S.  409,  58 
L.  ed.  1020,  L.R.A.1915C,  1189,  34 
Sup.  Ct.  Rep.  612;  Brooks  Scanlon 
Co.  V.  Railroad  Commission,  251  U. 
S.  396,  64  L.  ed.  323,  P.U.R.1920C. 
679,  40  Sup.  Ct.  Rep.  183,  decided 
February  2,  this  year.  In  the  Lewis 
Case,  I  find  this :  "Munn  v.  Illinois 
was  approved  in  many  state  deci- 
sions, but  it  was  brought  to  the  re- 
view of  this  court  in  Budd  v.  New 
York,  143'  U.  S.  517,  36  L.  ed.  247,  4 
Inters.  Com.  Rep.  45, 12  Sup.  Ct.  Rep. 
468,  and  its  doctrine,  after  elabor- 
ate consideration,  reaffirmed,  and 
against  the  same  arguments  which 


Digitized  by 


Google 


1250 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [U  A.LR. 


are  now  urged  against  the  Kansas 
statute."  Thus  it  is  demonstrated 
that  the  doctrine  of  the  Munn  Case 
is  firmly  embedded  in  our  law. 

The  majority  say  with  stress  that 
the  renting  of  property  in  the  Dis- 
trict is  a  private  business,  and,  be- 
cause of  this,  not  affected  with  a 
public  interest.  The  same  argu- 
ment was  advanced  in  the  Munn  and 
Budd  Cases,  supra.  In  both,  the 
owners  of  the  property  concerned 
were,  private  individuals,  doing  a 
private  business  without  any  privi- 
lege or  monopoly  granted  to  them 
by  the  state;  yet  it  was  held,  as  I 
have  shown,  that  their  property  was 
affected  with  a  public  interest. 
Speaking  of  the  dissenting  opinion 
of  Mr.  Justice  Brewer  in  the  Budd 
Case,  in  which  he  urged  the  private 
character  of  the  property  there  in- 
volved, the  Supreme  Court  in  the 
German  Alliance  Case,  233  U.  S. 
409,  58  L.  ed.  1020,  L.R.A.1915C, 
1189;  34  Sup.  Ct.  Rep.  612,  said: 
"Every  consideration  was  adduced, 
based  on  the  private  character  of 
the  business  regulated,  and,  for  that 
reason,  its  constitutional  immunity 
from  regulation,  with  all  the  power 
of  argument  and  illustration  of 
which  that  great  Judge  was  a  mas- 
ter. The  considerations  urged  did 
not  prevail.  Against  them,  the 
court  opposed  the  ever-existing 
police  power  in  government,  and  its 
necessary  exercise  for  the  public 
good,  and  declared  its  entire  accom- 
modation to  the  limitations  of  the 
Constitution.  The  court  was  not  de- 
terred by  the  charge .  (repeated  in 
the  case  at  bar)  that  its  decision  had 
the  sweeping  and  dangerous  com- 
prehension of  subjecting  to  legisla- 
tive regulation  all  of  the  businesses 
and  affairs  of  life  and  the  prices  of 
all  commodities."  While  in  a  sense 
contracts  between  landlords  and  ten- 
ants are  private,  their  effects, 
under  conditions  like  those  enumer- 
ated by  Congress  in  the  act^  go  be- 
yond the  individuals  to  the  contract, 
and  "when  this  is  so,"  says  the  Su- 
preme Court  in  the  German  Alliance 
Case,  **there  are  many  examples  of 
regulation." 


The  Supreme  Court  has  approved 
a  statute  prohibiting  the  sale  of  in- 
toxicating liquors  (Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205, 
8  Sup.  Ct.  Rep.  273) ;  limiting  the 
hours  of  employment  in  mines  and 
smelters  (Holden  v.  Hardy,  169  U. 
S.  366,  42  L.  ed.  780,  18  Sup.  Ct 
Rep.  383) ;  forbidding  the  sale  of 
cigarettes  without  license  (Gund- 
ling  v.  Chicago,  177  U.  S.  183, 44  L 
ed.  725,  20  Sup.  Ct.  Rep.  633) ;  re- 
quiring the  redemption  in  cash  of 
store  orders  issued  in  pajmient  of 
wages  (Knoxville  Iron  Co.  v.  Har- 
bison, 183  U.  S.  13,  46  L.  ed.  55,  22 
Sup.  Ct.  Rep.  1) ;  prohibiting  con- 
tracts for  options  to  sell  or  buy 
grain  (Booth  v.  IlUnois,  184  V.  S. 
425,  46  L.  ed.  623,  22  Sup.  Ct.  Rep. 
425) ;  prescribing  the  hours  of  labor 
for  those  employed  by  the  state  or 
its  municipalities  (Atkins  v.  Kan- 
sas, 191  U.  S.  207,  48  L.  ed.  148, 24 
Sup.  Ct.  Rep.  124) ;  permitting  an 
individual  to  condemn  property  for 
the  purpose  of  obtaining  water  for 
his  land  (Clark  ^r.  Nash,  198  U.  S. 
361,  49  L.  ed.  1085,  25  Sup.  Ct  RQ). 
676,  4  Ann.  Cas.  1171) ;  forbidding 
the  employment  of  women  in  laun- 
dries more  than  ten  hours  a  day 
(Muller  v.  Oregon,  208  U.  S.  412,  52 
L.  ed.  551,  28  Sup.  Ct  Rep.  324, 13 
Ann.  Cas.  957) ;  making  it  unlawful 
to  contract  to  pay  miners  empk)yed 
at  quantity  rates  upon  the  basis  of 
screened  coal,  instead  of  weight  of 
the  coal  as  originally  produced  in  the 
mine  (McLean  v.  Arkansas,  211  U.- 
S.  539,  53  L.  ed.  315, 29  Sup.  Ct  Rep. 
206) ;  prohibiting  contracts  limit- 
ing liability  for  injuries,  made  in 
advance  of  the  injury  received 
(Chicago,  B.  &  Q.  R.  Co.  v.  McGuiie, 
219  U.  S.  549,  56  L.  ed.  328,  31  Sup. 
Ct.  Rep.  259) ;  and  regulating  the 
rates  to  be  charged  for  fire  insur- 
ance (German  Alliance  Ins.  Co.  v. 
Lewis.  233  U.  S.  389,  58  L.  ed.  lOU,  , 
L.R.A.1915C,  1189,  34  Sup.  Ct.  Rep.  \ 
612).  In  each  of  these  cases  tiie  I 
right  of  private  contract  was  in- 
volved just  as  much  as  it  is  between 
a  landlord  and  tenant;  yet  that  did 
not  deter  the  court  from  holding 
that  the  business  or  property  was 
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affected  with  a  public  interest  and 
subject  to  regulation  by  the  legisla- 
ture. Courts  may  take  cognizance 
of  whatever  is  or  ought  to  be  gen- 
erally known,  within  the  limits  of 
their  jurisdiction.  Illinois  ex  rel. 
McNichols  V.  Pease,  207  U.  S.  100, 
111,  52  L.  ed.  121,  126,  28  Sup.  Ct. 
Rep.  58;  Underbill  v.  Hernandez, 
168  U.  S.  250,  42  L.  ed.  456, 18  Sup. 
Gt.  Rep.  83;  15  R.  C.  L.  §  2,  p.  1057. 
I  believe  the  facts  found  by  Con- 
gress in  §  122  of  the  act  are  sub- 
stantially correct.  It  would,  in 
truth,  be  a  bold  act  to  deny  their 
verity.  A  careful  analysis  of  the 
facts  in  the  Munn,  Budd,  McGuire, 
and  German  Alliance  Ins.  Co.  Cases, 
supra,  fails  to  reveal  a  reason  more 
imperative  for  a  regulatory  act  than 
that  which  existed  when  the  Ball 
Statute  was  enacted. 

There  is,  then,  not  only  the  rule 
of  the  Munn  Case,  namely,  that  if 
the  facts  could  exist  they  must  be 
presumed  to  exist,  but  also  the 
knowledge  that  they  did  exist,  when 
the  act  was  passed.  The  buxden  of 
establishing  that  they  did  not  is  on 
the  person  who  attacks  the  act. 
Brie  Raibroad  Co.  v.  Williams,  233 
U.  S.  699,  58  L.  ed.  1160,  51  L.R.A. 
(N.S.)  1097,  34  Sup.  Ct.  Rep.  761. 
Not  a  thing  has  been  produced  to 
support  this  burden.  None  the  less 
we  are  asked  to  find,  and  the  ma- 
jority have  yielded  to  the  request, 
that  there  is  no  truth  in  the  con* 
sressional  statement.  To  this  I  am 
totally  unable  to  agree. 

When  it  is  considered  that  this 
District  was  selected  as  the  seat  of 
the  government  of  the  United 
States  (U.  S.  Const,  art.  1,  §  8),  and 
that  there  existed  therein  a  condi- 
tion at  affairs  such  as  Congress  sets 
forth  in  the  act,  to  say  that  the  gov- 
ernment is  powerless  to  afford  any 
relief  is  to  attribute  to  it  a  weakness 
that  would  be,  indeed,  unfortunate. 

The  decisions  cited  by  the  major- 
ity on  this  point  either  support  my 
position  or  can  be  easily  different 
tiated  from  the  case  before  us ;  but  I 
can  analyze  only  one  (Weems  S.  B. 
Co.  v.  People's  S.  B.  Co.  214  U.  S. 
346,  68  L.  ed.  1024,  29  Sup.  Ct.  Rep. 
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661,  16  Ann.  Cas.  1222),  without 
unreasonably  extending  this  opin- 
ion. I  take  that  case  because  appel- 
lant seems  to  place  much  reliance 
upon  it.  The  complainant,  a  steam- 
boat company,  owned  wharves  on 
the  Rappahannock  river.  The  de- 
fendants, a  steamboat  company  and 
its  officers,  demanded  the  right  to 
use  the  wharves  without  the  consent 
of  the  owner,  upon  paying  a  reason- 
able compensation.  The  court  held 
that  the  complainant  was  not 
obliged  to  yield  to  the  demands  of 
the  defendants,  and  an  injunction  is- 
sued against  the  latter,  forbidding 
them  to  interfere,  with  complainant 
in  the  use  of  its  property,  llie  com- 
plainant had  not  offered  its  property 
for  rent.  No  statute  was  involved. 
It  was  an  attempt  by  the  defend- 
ants to  compel  the  complainant  to 
grant  them  a  right  in  its  private 
property.  Nothing  of  that  nature 
is  involved  here.-  Therein  lies  the 
distinction  between  that  case  and 
this.  Property  owners  are  not 
obliged  to  devote  their  property  to 
rental  purposes,  but  when  they  do, 
under  the  conditions  established 
here,  it  is  subject  to  the  regulatory 
power  of  Congress.  "Looking,  then, 
to  the  common  law,  from  whence 
came  the  right  which  the  Constitu- 
tion protects,  we  find  that  when 
private  propertjr  is  'affected  with  a 
public  interest,  it  ceases  to  be  juris 
privati  only.*  "  Munn  v.  Illinois,  94 
U.  S.  126,  24  L.  ed.  84. 

In  the  light  of  What  has  been  said, 
I  see  no  escape  from  the  conclusion 
that  the  business  of  renting  prop- 
erty in  this  District  under  the  condi- 
tions mentioned  is  affected  with  a 
public  interest. 

Third.  The. fact  that  Congress 
has  power  to  regulate  does  not  es- 
tablish by  any  means  that  it  may 
disregard  constitutional  guaranties 
and  deprive  an  owner  of  his  prop- 
erty without  due  process,  or  deny 
him  a  reasonable  compensation  for 
its  use.  The  power  is  subject  to 
constitutional  limitations.  As  I 
have  heretofore  shown,  the  act  un- 
der review  does  not  impinge  on  any 
constitutional  right  which  Hirsh  is 
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entitled  to  assert  here.  If  in  a 
proper  action  by  him  it  Bhould  ap- 
pear that  the  eit£orcement  of  any  of 
the  provisions  of  the  act  would  de- 
prive him  of  such  a  right,  the  courts 
will  be  open  for  his  protection.  Cer- 
tain provisions  may  be  void,  but 
that  would  not  render  the  whole  act 
illegal.  Section  121  provides:  "If 
any  clause,  sentence,  paragraph,  or 
part  of  this  title  [act]  shall  be  ad- 
judged by  any  court  of  competent 
jurisdiction  to  be  invalid,  such  judg- 
ment shall  not  affect,  impair,  or  in- 
validate the  remainder  thereof  but 
shall  be  confined  in  its  operations  to 
the  clause,  eentepce,  paragraph,  or 
part  thereof  directly  involved  in  the 
controversy  in  which  such  judgment 
shall  have  been  rendered."  In  a  de- 
dsioii  of  the  Supreme  Court  of  the 
United  States'  rendered  March  22d, 
this  year,  the  constitutionality  of 
certain  statutes  of  Oklahoma  was 
considered.  The  statute  prescribed 
that  a  commission  should  fix  maxi- 
mum rates  for  services  performed 
by  a  laundry  company.  It  was  pro- 
vided that  disobedience  to  an  order 
*  establishing  rates  would  be  a  con- 
tempt of  Uie  commission,  and  sub- 
ject the  recalcitrant  company  to  a 
penalty  not  exceeding  $500  a  day. 
No  right  of  direct  appeal  to  the 
courts  from  the  action  of  the  com- 
mission fixing  the  rates  was  per- 
mitted, but  the  company  might  ap- 
peal from  a  judgment  finding  it 
guilty  of  contempt  for  disobeying 
the  commission's '  order.    If,  how- 


ever, it  failed  on  the  appeal,  it 
might  be  subjected  to  the  penatty. 
The  Supreme  Court  held  that  "a  jo- 
dicial  review  beset  by  such  dete*- 
rents  does  not  satisfy  the  constitu- 
tional requirements,"  and  therefore 
that  the  provisions  of  the  acts  im- 
posing a  penalty  pending  an  appeal 
were  unconstitutional  in  certain  as- 
pects ;  but  that  did  not,  in  the  judg- 
ment of  the  court,  render  the  other 
parts  of  the  acts  void.    It  was  ruled 
that  "if  upon  final  hearing:  the  maxi- 
mum rates  fixed  should  be  found  not 
to  be  confiscatory,  a  permanent  in- 
junction should  nevertheless  issue 
to  restrain  the  enforcement  of  pen- 
alties accrued  pendente  lite,  pn)- 
vided  that  it  also  be  found  that  the 
plaintiff  had  reasonable  ground  to 
contest  them  as  being  oonfiscatoiy." 
Oklahoma  Operating  Co.  v.  Love. 
262  U.  S.  331,  64  L.  ed.  596,  40  Sap. 
Ct.  Rep.  338.  So,  here,  if  any  of  the 
provisions  of  the  act   before  os 
should  be  found  to  be  offensive  to 
the  Constitution,  they   may  fiD 
without  dragging  down  the  remain- 
der of  the  act. 

For  the  reasons  given,  I  think  tbt 
judgment  of  the  lower  court  sfaoidd 
be  afiirmed. 

Petition  for  writ  of  cerUcmi 
denied  by  the  Supreme  Court  of  the 
United  States,  October  18,  1920 
(U.  S.  Adv.  Ops.  1920-21.  p.  45). 
—  U.  S.  — ,  65  L.  ed.  — >  41  (X 
Rep.  13. 


ANNOTATION. 
ComtituHonality  of  rent  laws. 


This  note  is  confined  to  the  power 
of  the  legislature  to  pass  statutes  for 
the  relief  of  tenants. 

While  this  subject  has  but  recently 
acquired  importance  because  of  the 
passage  of  rent  laws  by  Congress  (ap- 
plicable to  the  District  of  Columbia) 
and  the  state  legislatnres,  becaase  of 
conditions  arising  out  of  or  following 
the  World  War,  statutes  for  the  re- 
lief of  tenants  were  passed  many 


years  ago,  as  appears  from  16  R.  C.  L 
§§  477  et  seq. 

The  Pennsylvania  Act  of  April  15, 
1869,  for  the  extinguishment  of  ground 
rents,  was  held  unconstitational  in 
Palairet's  Appeal  (1871)  67  Pa.  479. 
6  Am.  Rep.  460,  upon  the  ground  that 
it  transfwred  the  pmpetty  of  one 
to  another  withoot  the  formtt's  con- 
sent, in  violation  of  the  state  BUI  of 
Rights,  and  that  it  impaired  a  c«- 
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tract,  and  was  therefore  prohibited 
both  by  the  United  States  and  the 
state  Constitutions. 

But  in  Scbellenberg  v.  Frank  (1905) 
139  Mich.  163,  102  N.  W.  644,  the 
court  upheld  §  26  of  chapter  SOS  of 
the  Laws  of  1897,  relating  to  pro- 
ceedings to  recover  possession  of 
land,  which  section  denied  to  the  land- 
lord the  right  to  bring  an  action  for 
treble  damages  for  the  unlawful  de- 
tainer of  his  property,  if  he  sued  on 
the  bond  given  by  the  tenant  on  ap- 
peal from  the  summary  proceeding. 
This  decision  was  based  upon  the 
ground  that  to  assert  that  the  legisla- 
ture had  no  authority  to  compel  a 
landlord  to  make  such  election  was  to 
deny  to  the  legislature  authority  to 
prescribe  the  conditions  under  which 
one  may  use  a  statutory  remedy,  and 
that  the  authority  to  prescribe  such 
condition  was  implied  in  the  constitu- 
tional grant  of  authority  to  legislate. 

And  it  was  held  to  be  within  the 
power  of  the  New  Jersey  legislature 
to  enact  §  113  of  the  District  Court 
Act,  and  §  7  of  the  Act  of  1903,  which 
re-enacted  a  law  of  1847  that  gave  a 
tenant  the  right  to  recover  from  the 
landlord  in  an  action  of  trespass,  dam- 
ages for  any  unlawful  proceeding  in 
summary  proceedings.  This  remedy 
was  given  in  place  of  an  appeal,  the 
court  saying  that  nothing  in  the  Con- 
stitution of  the  state  suggested  a  con- 
stitutional right  of  appeal,  except 
from  the  orphans'  court  and  circuit 
court,  and  that  it  was  within  the  pow- 
er of  a  state  to  alter  or  regulate  ap- 
peals, or  to  make  the  decision  of  the 
court  of  first  instance  final.  McGann 
V.  La  Brecque  Co.  (1920)  —  N.  J.  — , 
109  Atl.  501. 

As  to  the  validity  of  the  recent 
laws  for  the  relief  of  tenants,  there 
appears  to  be  some  conflict.  Thus,  the 
act  of  Congress  of  May  31,  1918  (40 
Stat,  at  L.  693,  chap.  90),  known  as 
the  "Saulsbury  Resolution,"  was  held 
unconstitutional  in  Willson  v.  McDon- 
nell (1919)  —  App.  D.  C.  — ,  266  Fed. 
432.  This  act  broadly  prohibits  any 
judicial  proceeding  to  recover  posses- 
sion of  leased  premises  in  the  District 
of  Columbia  until  a  treaty  is  con- 
cluded between  the  United  States  and 


Germany,  and  during  the  life  of  the 
apt,  and  purports  to  perpetuate,  with 
some  exceptions,  existing  leases,  at 
the  rental  in  force  at  the  date  of  the 
passage  of  the  act.  This  decision  was 
based  upon  the  ground  that  the  reso- 
lution not  only  deprived. the  citizens 
of  property  without  compensation,  but 
was  not  uniform  or  intended  to  be  uni- 
form in  its  operation,  as  it  affected 
and  was  intended  to  affect  in  one  way 
property  already  under  lease,  and  in 
another  way  property  not  under  lease. 

The  preceding  case  was  followed  in 
Groot  V.  Rellly  (1919)  49  App.  D.  C 
388,  266  Fed.  1008,  and  Heitmuller  v. 
Stokes  (1920)  49  App.  D.  C.  391,  266 
Fed.  1011,  which  likewise  held  the 
Saulsbury  Resolution  unconstitutional. 

In  Maxwell  v.  Brayshaw  (1919)  49 
App.  D.  C.  57,  258  Fed.  967,  the  icourt 
held  that  it  was  unnecessary  to  pass 
upon  the  constitutionality  of  such 
resolution,  since  the  case  was  not 
within  its  provisions. 

The  following  year  another  act  re- 
lating to  the  renting  of  property  in 
the  District  of  Columbia  was  passed, 
being  the  Act  of  Congress  of  (3ctober 
22,  1919  (41  Stat,  at  L.  298,  chap.  80). 
known  as  the  "Ball  Rent  Law;"  and 
this  act  was  held  unconstitutional  in 
the  reported  case  (Hbsh  v.  Block, 
ante,  1238).  This  act  provides  for  the 
appointment  of  a  rent  commission 
vested  with  absolute  jurisdiction  over 
landlords  and  tenants,  the  fixing  of 
rents,  and  the  continuing  and  making 
of  leases  witiiin  the  District  of  Colum- 
bia for  a  period  of  two  years,  unless 
the  act  is  'sooner  repealed  by  Con- 
gress. The  court  held  that  the  act 
was  a  violation  of  the  6th  Amendment 
of  the  Federal  Constitution,  saying  in 
this  connection:  "Plaintiff  had  a 
vested  estate  and  reversion  in  fee  in 
the  property  in  question,  to  come  into 
possession  on  January  1,  1920.  De- 
fendant's right  of  possession  tei*mi- 
nated  on  Decmnber  31,  1919,  by  the 
express  terms  of  his  lease,  a  contract 
valid  and  existing  when  this  act  was 
passed.  Tj^is  right  of  reversion  is  a 
property  right,  of  which  plaintiff  can- 
not be  devested  ercept  by  due  process 
of  law.  The  act  gives  defendant  the 
option  of  retaining  possession  of  the 
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property  at  the  rental  fixed  in  the 
lease,  which  is  continued  in  force,  or, 
if  dissatisfied,  he  may  apply  to  the 
commission  for  a  reduction  of  the  rent. 
If  reduced  by  the  commission,  plain-- 
tiff  is  powerless  to  have  a  review  of 
the  facts  upon  which  the  action  of 
the  commission  is  based.  Not  only  is 
plaintiff  denied  any  r«nedy  for  this 
continued  detention  of  his  property, 
but  he  is  forbidden  to  sell  his  prop- 
erty except  subject  to  and  burdened 
by  the  option  of  the  tenant.  It  would 
seem,  therefore,  that  if  the  property 
clauses  of  the  Constitution  are  longer 
to  have  any  restraining  power  over 
Congress,  the  case. here  presented  is 
one  within  the  inhibition  of  the  6th 
Amendment."  And  the  court  further 
said  that  this  taking  of  private  prop- 
erty did  not  amount  to  the  taking  of 
private  property  for  a  public  use,  that 
the  renting  of  property  in  the  Dis- 
trict of  Columbia  was  a  private  busi- 
ness, and  that  a  private  business 
could  not  be  made  public  or  impressed 
with  a  public  interest  merely  by  legis- 
lative ^at,  and  that  a  public  interest 
could  not  be  thus  created,  or  property 
rights  be  devested,  by  an  arbitrary 
exercise  of  the  police  power. 

The  holding  of  the  reported  case 
(HntSH  V.  Block,  ante,  1238)  was  fol- 
lowed without  discussion  in  a  subse- 
quent case  between  the  same  parties 
in  (1920)  —  App.  D.  C.  — ,  267  Fed. 
631. 

The  New  York  legislature,  in  1920, 
passed  twelve  statutes,  to  wit,  chap- 
ters 130  to  139.  209,  and  210.  of  the 
laws  of  that  year,  to  give  relief  to 
tenants  from  the  grave  situation 
which  had  arisen  due  to  increasing 
rents.  These  laws  were  passed  as 
emergency  legislation,  and  apply  only 
to  the  large  cities  of  the  state,  and 
are  limited  in  duration  till  November 
1.  1922.  One  of  these  laws,  chapter 
136  of  the  Laws  of  1920,  which  per- 
mits a  tenant,  in  an  action  at  law  for 
recovery  of  rent,  to  set  up  the  de- 
fense that  the  rent  is  unjust  and  un- 
reasonable, and  that  the^  agreement 
under  which  the  same  is  sought  to  be 
recovered  is  oppressive,  was  held  con- 
stitutional in  78th  Street  &  B.  Co.  v. 
Rosenbaum  (1920)  111  Misc.  677,  182 


N.  Y.  Supp.  506.  The  validity  of  tiiis 
law  was  held  to  rest  upon  the  police 
power  of  the  state,  and,  secondly,  up- 
on the  equally  broad  principles  of  pub- 
lic policy.  The  court  said  in  this  con- 
nection :  '*We  have  arrived  at  a  point 
where.  In  an  emergency,  there  are  no 
property  rights  which  are  not  subject 
to  the  police  power  of  the  state.  The 
legislature  is  the  exclusive  judge  of 
the  existence  of  an  emergency.  Every 
person  who  carries  on  a  business 
emerges  from  his  privacy  and  owes  an 
obligation  to  the  community  in  the 
conduct  of  his  business.  This  is  e»- 
specially  true  in  the  case  of  real  es- 
tate, as  the  use  and  control  of  lands 
'  from  the  earliest  times  have  been  most 
persistently  associated  with,  and  ap- 
plied to  be  subject  to,  the  public  u- 
terest.  .  .  .  Irrespective  of  the  po- 
lice power,  the  statute  is  valid  upon 
the  principle  of  public  policy.  The 
right  of  freedom  of  action  is  limited 
when  it  interferes  with  public  poUcy- 
...  It  is  therefore  apparent  that 
the  doctrine  is  firmly  embedded  in  our 
jurisprudence  that  where  one  takes 
an  undue  advantage  of  another's  situa- 
tion and  circumstances,  and  thereby 
obtains  an  unfair  and  unconscionable 
contract  the  court  may  grant  relief. 
This  condition  applies  to  the  making 
of  leases  at  the  present  time.  Land- 
lords and  tenants  cannot  contract  on 
an  equal  basis.  The  tenant  is  com- 
pelled by  sheer  necessity  of  having  a 
place  to  dwell  in,  to  agree  to  any  con- 
ditions that  may  be  imposed  by  the 
landlord.  As  the  statute  well  says, 
the  freedom  of  contract  is  impaired. 
Chapter  136  does  nothing  else  bat 
what  equity  has  decreed  should  be 
done  in  similar  cases.  It  permit  Uie 
equitable  defense  of  oppression  to  be 
set  up  in  an  appropriate  case.  That 
under  our  procedure  equitable  de- 
fenses may  be  interposed  in  actions  at 
law  ia  unquestioned.  The  remedy  giv- 
en by  the  legislature  is  not  an  innova- 
tion. It  only  puts  in  statutory  font 
what  has  been  the  law  from  time  inn 
memorial.  The  legislature  has  deter- 
mined by  enactment  what  is  public 
policy." 

And  in  Patemo  Investing  Corp.  v. 
KatE  (1920)  112  Misc.  242,  184  N.  T. 


Digitized  by  Google 


ANNO.— KENT  LAWS— CONSTITUTIONALITY. 


1265 


Supp,  129,  where  the  question  was 
whether  this  law  (Laws  1920,  chap. 
1S6)  was  retroactive,  and  if  ao»  wheth- 
«r  it  was  constitutional,  it  being  held 
that-  the  law  was  not  retroactive,  the 
court  E>aid,  in  regard  to  its  validity: 
"If  in  fact  an  emergency  exists  and 
conditions  have  arisen  'which  serious- 
ly affected  and  endangered  the  public 
welfare,  health,  and  morals  in  the  city 
of  New  York/  it  was  not  only  the  right 
but  the  duty  of  the  legislature  to  pass 
statutes  which  would  tend  reasonably 
to  correct  the  conditions  and  remove 
the  danger  to  the  public  welfare, 
health,  and  morals.  The  fact  that 
housing  conditions  are  congested  is  so 
well  known  that  the  courts  might  well 
take  judicial  notice  of  it,  and  certain- 
ly have  no  right  to  nullify  the  declara- 
tion of  the  legislature  that  such  con- 
ditions exist.  The  legislature  has 
passed  this  statute  to  remedy  in  part 
this  condition." 

Another  one  of  the  New  York  stat- 
utes, chapter  137  of  the  Laws  of  1920, 
which  gives  the  courts  discretionary 
power  in  summary  proceedings  to  stay 
the  iaauance  of  a  warrant  in  such  pro- 
ceedings for  not  more  than  twelve 
months,  upon  proof  that  the  tenant 
cannot  find  another  dwelling  house, 
and  on  condition  of  the  deposit  by  the 
tenant  of  an  amount  of  rent  deter- 
mined by  the  court  to  be  reasonable, 
was  held  constitutional  in  KuenzU  v. 
Stone  (1920)  112  Misc.  126,  182  N.  Y. 
Supp.  680.  This  law  was  held  to  be  a 
valid  exercise  of  the  police  power  of 
the  state,  and,  for  that  reason,  not 
open  to  the  objection  of  impairing  the 
obligation  of  contracts.  Another  rea- 
son given  for  this  holding  was  that 
summary  proceeding  was  a  remedy 
first  created  by  the  legislature,  and 
could  be  modified  or  abolished  by  it, 
the  court,  in  this  connection,  saying: 
'•Nor  is  there  any  vested  right  to  a 
particular  remedy.  ...  A  statute 
is  not  unconstitutional  merely  because 
it  changes,  abolishes,  or  impairs  an 
existing  remedy  or  a  cause  of  action 
that  has  accrued  prior  to  the  passage 
■of  the  act.  .  .  ,  Clearly  the  statute 
under  review  is  remedial,  and  the  rem- 
edy is  only  modified  in  its  form  to 
what  it  was  before.    In  addition  to 


that,  owners  of  real  property  still  have 
the  remedy  of  an  action  in  ejectment. 
It  cannot  be  said,  therefore,  that  own- 
ers of  property  ^ave  been  deprived  of 
all  remedy  under  such  a  state  of 
facts." 

And  in  Blek  v.  Davis  (1920)  193 
App.  Div.  215,  183  N.  Y.  Supp.  787, 
where  the  landlord,  in  a  summary  pro- 
ceeding, insisted  that  the  same  law 
(Laws  1920,  chap.  137)  was  uncon- 
stitutional, the  court  said  that  courts 
were  reluctant  to  declare  the  action  of 
the  co-ordinate  branch  of  the  govern- 
ment unconstitutional,  and  should  not 
do  so  unless  a  clear  case  was  present- 
ed, necessitating  such  decision,  and 
that  upon  the  record  presented  in  the 
case,  with  no  appearance  by  the  ten- 
ant or  his  attorney  upon  the  appeal, 
they  should  not  proceed  to  determine 
the  constitutionality  of  the  statute. 

In  Horn  v.  Klugman  (1920)  112 
Misc.  171,  183  N.  Y.  Supp.  150,  the 
court  said,  in  reference  to  chapter  139 
of  the  New  York  Laws  of  1920:  "The 
statute  has  a  laudatory  humane  ob- 
jective. While  it  may  create  some 
hardships,  the  good  secured  and  the 
mischief  prevented  are  of  more  far- 
reaching  results.  If  the  intent  and 
force  of  this  statute,  as  construed,  are 
found  to  be  impracticable,  harsh,  and 
unjust,  courts  have  no  alternative  but 
to  uphold  and  enforce  it,  leaving  it  to 
-the  legislature  to  remedy,  especially 
when  it  is  for  the  general  good,  and 
in  force  for  a  limited  time  only."  This 
law  provides  that  no  summary  pro- 
ceeding shall  be  maintainable  in  cer- 
tain cases,  unless  the  petitioner  al- 
leges in  the  petition,  and  proves,  that 
the  rent  of  the  premises  described  in 
the  petition  is  no  greater  than  the 
amount  paid  by  the  tenants  preceding 
the  default  for  which  the  proceeding 
is  brought,  or  has  not  been  increased 
more  than  25  per  centum  over  the 
rent  as  it  existed  one  year  prior  to  the 
time  of  the  presentation  of  the  peti- 
tion. 

And  in  Shanik  v.  Eckhardt  (1920) 
112  Misc.  86,  183  N.  Y.  Supp.  166,  the 
court  stated  that  the  constitutionality 
of  the  New  York  laws  was  not  ques- 
tioned. 

lAter  in  the  year  1920,  at  an  exteaor- 
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dinary  session  called  for  that  pur- 
pose, the  New  York  legislature  passed 
stronger  laws  for  the  relief  of  tenants 
(chaps.  942  to  945.  947.  948.  and  960 
to  953.  of  the  Laws  of  1920.  effective 
September  27.  1920) . 

Chapters  942  and  947,  applicable  to 
cities  having  a  population  of  one  mil- 
lion or  more,  and  cities  in  a  county 
adjoining  such  a  city,  respectively 
suspend  until  November  1,  1922,  the 
remedies  by  summary  proceedings  and 
ejectment  to  recover  from  tenants  or 
occupants  the  possession  of  dwellings, 
including  apartments  and  tenement 
houses,  except  where  the  person  hold- 
ing it  is  shown  to  be  objectionable,  or 
the  landlord  seeks  to  occupy  the  prem- 
ises as  a  dwelling  for  himself  and 
family,  or  intends  to  demolish  the 
building  and  construct  a  new  building, 
or  has  sold  to  a  co-operative-owner- 
ahip-plan  corporation,  providing  such 
tenants  or  occupants  are  ready,  able, 
and  willing  to  pay  reasonable  rent  or 
price  for  their  use  and  occupation. 
Chapter  944,  which  applies  to  cities 
of  the  first  class,  declares  it  to  be  a 
defense  to  an  action  for  rent  that  the 
rate  charged  is  unjust  and  unreason- 
able. 

By  its  recent  decision  in  People  ex 
rel.  Durham  Realty  Corp.  v.  La  Fetra 
(1921)  —  N.  Y.  — ,  —  N.  E.  — ,  64  N. 
Y.  L.  J.  2021,  and  People  ex  rel.  Brix- 
ton Operating  Corp.  v.  La  Fetra  (1921) 
—  N.  Y.  — ,  —  N.  E.  — ,  64  N.  Y.  L. 
J.  2021,  the  New  York  court  of  ap- 
peals has  upheld  the  constitutionality 
of  these  chapters  generally  and  spe- 
cifically, as  against  the  objections  that 
tfaey  took  proper^  without  due  process 
of  law,  denied  the  equal  protection  of 
the  laws,  took  private  property  not 
only  for  private  use,  but  without  com- 
pensation, and,  as  applied  to  existing 
leases,  impaired  the  obligation  of  con- 
tracts. While  the  question  in  these 
cases  came  before  the  court  in  a  man- 
damus proceeding  to  compel  the  issu- 
ance of  a  precept  in  summary  pro- 
ceedings, and  thus  directly  brought 
up  the  conBtitutionalily  of  chapter 
942.  in  relation  to  the  summary  pro- 
ceedings, the  court  expressly  treated 
the  three  chapters  as  parts  of  a  single 


legislative  scheme  for  the  relief  of 
tenants,  and  upheld  all  three. 

The  ground  of  the  decision  is  stated 
comprehensively  at  the  close  of  the 
prevailing  -  opinion,  in  the  following 
language:  "The  conclusion  is,  in  the 
light  of  present  theories  of  the  police 
power,  that  the  state  may  regulate  a 
business,  however  honest  in  itself,  if 
it  is  or  may  become  an  instrument  of 
widespread  oppression  (People  v, 
Beakes  Dairy  Co.  (1918)  222  N.  Y. 
416,  3  A..LJt.  1260,  119  N.  £.  115,  and 
cases  cited:  Payne  v.  Kansas  (1918) 
248  U.  S.  112,  63  L.  ed.  163.  89  Snp. 
Ct.  Rep.  32) ;  that  the  business  of  rent- 
ing homes  in  the  city  of  New  York  is 
emergentty  such  an  instrument,  and 
has  therefore  become  subject  to  con- 
trol by  the  public  for  the  cmnmon 
good;  that  the  regulation  of  rents  and 
the  suspension  of  possessory  remedies 
so  far  tend  to  accomplish  the  purpose 
as  to  supervene  the  constitutional  in- 
hibitions relied  upon  to  defeat  t^e 
laws  before  us."  The  court  also  said: 
"The  struggle  to  meet  changing  con- 
ditions through  new  legislation  con- 
stantly goes  on.  The  fundamental 
question  is  whether  society  is  prepared 
for  the  change.  The  law  of  each  age 
is  ultimately  what  that  age  ti^nks 
should  be  the  law."  In  other  parts  of 
the  opinion  the  emergency  character 
of  the  legislation  is  commented  upon, 
and,  speaking  generally,  the  legisla- 
tion is  upheld  as  a  legitimate  exercise 
of  the  police  power.  Specifically,  the 
court  observed:  "No  tenant  is  forced 
out  of  his  home  so  long  as  he  pays 
the  fair  monthly  rent,  but  a  dispossess 
warrant  may  be  issued  if  he  fails  to 
pay.  A  comprehensive  substitute  for 
the  possessory  remedies  thus  becomes 
the  keystone  of  the  arch."  Again,  the 
court  says:  "If  property  rights  are 
here  invaded,  in  a  degree.  c<raq»ensa- 
tion  therefor  has  been  provided,  and 
possession  is  to  be  regained  when  sach 
compensation  remains  unpaid.  VHiat 
is  taken  is  the  right  to  use  tme's  i»op- 
erty  oppressively,  and  it  is  the  de- 
struction of  that  right  that  is  contem- 
plated, and  not  the  transfer  thereof  to 
the  public  use.  The  taking  is  there- 
fore analogous  to  the  abatement  of  a 
nuisance,  or  to  the  establishment  of 
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Xuildinfir  restrictions,  and  it  is  within 
the  police  power."  Answering  the  ob- 
jection that  the  laws  deny  equal  pro- 
tection of  the  law,  the  court  said: 
"**One  class  of  landlords  is  selected  for 
jregul&tion,  because  one  class  conspic- 
uously offends;  one  class  of  tenants 
has  protection,  because  all  who  seek 
faomes  cannot  be  provided  with  places 
to  sleep  and  eat.  Those  who  are  out 
■of  possession,  willing  to  pay  exorbi- 
tant rentals,  or  unable  to  pay  any  rent- 
«1  whatever,  have  been  left  to  shift  for 
themselves.    But  such  classifications 
deny  to  no  one  the  equal  protectipn  of 
the  laws.  The  distinction  between  the 
(ffronps  is  real,  and  rests  upon  a  sab- 
stan^al  basis."  Discussing  (he  objec- 
tion that  the  laws  impair  the  obliga- 
tion of  contracts,  the  court  said:  "The 
rule  alike  for  state  and  nation  is  that 
private  contract  rights  must  yield  to 
the  public  welfare,  when  the  latter  is 
appropriately  declared  and  defined  and 
the  two  conflict."  As  regards  the  ob- 
jection of  uncertainty,  the  court  said: 
''No  constitutional  difflcnlty  presents 
itself  in  the  way  of  enforcing  the  laws 
on  the  ground  of  uncertainly  as  to 
what  constitutes  a  reasonable  rent  or 
An  oppressive  agreement.  Courts  and 
jury  are,  in  civil  cases,  constantly 
stealing  witti  questions  of  proper  care. 
Just  compensation,  reasonable  con- 
duct, fair  market  value,  and  the  like. 
Jt  is  quite  a  different  thing  to  say 
that  Congress  may  not  punish  the  act 
of  making  'any  unjust  or  unreason- 
able rate  or  charge'  in  dealing  with 
necessaries,  because  the  language  is 
too  indefinite  and   uncertain  upon 
which   to  fasten   criminal  liability 
(United  States  v.  L.  Cohen  Grocerv 
•Go.  (U.  S.  Adv.  Ops.  1920-1921,  p. 
300)  —  U.  S.  ~,  65  L.  ed.  — ,  41  Sup, 
Ct.  Rep.  — ),  The  test  is  not  what  the 
jury  may  say,  but  what  the  jury  may 
reasonably  infer  from  the  evidence 
(Nash  V.  United  States  (1918)  229  U. 
S.  373,  57  L.  ed.  1232,  83  Sup.  Ct.  Rep. 
780).  The  exaction  of  an  unjust  and 
'  nnreaaonable  rent  makes  oppressive 
the  agreement  under  which  the  same 
is  sought  to  be  recovered." 

McLaughlin,  L.  J.,  dissents  for  the 
reasons  given  in  an  opinion  in  an- 
other case,  decided  at  the  same  time 


(Edgar  A.  Levy  Leasing  Co.  v.  Slegel 
(1921)  —  N.  Y.  — ,  —  N.  E.  — ,  64  N. 
Y.  L.  J.  2022).  He  was  of  opinion 
that  chap.  944,  as  applied  to  leases 
made  prior  to  its  passage,  was  uncon- 
stitutional as  impairing  the  obligation 
of  a  contract.  He  observed  in  this 
connection  that  the  defendant,  several 
months  prior  to  the  passage  of  the  act, 
freely,  deliberately,  and  witii  full 
knowledge  of  what  he  was  doing,  en- 
tered into  the  renewal  lease,  but  under 
the  act  he  can  violate  the  agreement 
because  it  is  unjust,  unreasonable,  and 
oppressive,  but  the  landlord  is  bound; 
'and  that  the  acts  enforced  a  substitu- 
tion of  the  new  contract  which  the 
parties  never  made,  and  the  terms  to 
which  they  never  agreed.  He  con- 
cludes that  such  substitution  not  only 
impairs  the  obligation  of  the  contract 
of  renewal,  but  destroys  it,  and  there- 
fore comes  within  the  constitutional 
prohibition.  In  considering  the  ob- 
jection that  the  act  deprives  the  plain- 
tiff of  his  property  without  due  proc- 
ess of  law,  he  said:  "If  this  does  not 
amount  to  depriving  a  landlord  of  his 
property  ...  it  is  difficult  to 
imagine  what  would.  ...  In  de- 
termining what  is  due  process  of  law, 
regard  must  be  had  to  substance,  and 
not  to  form.  .  .  .  The  protection 
of  property  involves  the  protection  of 
its  value.  ...  It  is  not  difficult 
to  see  how  the  value  of  property  oc- 
cupied by  tenants  when  tiie  act  went 
into  effect  might  be  very  materially 
impaired  or  reduced.  There  is  no  way 
in  which  the  landlord  can  obtain  pos- 
session for  upwards  of  two  years.  In- 
deed, he  cannot  sell  it,  if  required  to 
give  immediate  possession."  In  hold- 
ing that  the  act  denied  equal  protec- 
tion of  the  laws,  he  said:  "He  [the 
landlord]  must  accept  the  fair  rental 
value,  irrespective  of  what  the  tenant 
has  agreed  to  pay,  while  the  owner  of 
a  building  in  process  of  construction, 
or  one  constructed  after  the  passage 
of  the  act,  may  exact  whatever  rent 
he  sees  fit.  The  act,  therefore,  is  not 
uniform  upon  the  same  class  of  per- 
sons. One  class  is  compelled  arbi- 
trarily to  retain  tenants,  whether  de- 
sired or  not,  and  to  acc^t  what  the 
coiirt  fixes  as  a  fair  rental,  while  the 
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other  cUss  may  select  its  tenants  and 
fix  the  rent  at  an  amount  upon  which 
the  parties  avree."  In  support  of  hia 
opinion  that  the  act  takes  private 
property  for  a  private  use,  he  ob- 
served :  "The  renting  of  property  can 
no  more  be  said  to  be  for  a  public  use 
in  the  city  of  New  York  than  can  the 
sale  of  food,  clothing,  or  any  other 
article.  Of  course,  the  landlord  is  a 
WenAet  of  space'  [a  phrase  quoted 
from  the  majority  opinion  in  La  Fetra 
Case  already  referred  to],  the  baker 
is  a  vender  of  bread,  the  butcher  is  a 
vender  of  meat,  the  tailor  is  the  ven- 
der of  clothing;  indeed,  every  person 
who  sells  any  kind  of  property  is  a 
vender  of  the  article  sold;  all  are  en- 
gaged in  a  private  enterprise;  but  this 
does  not  give  the  state  the  right  to  fix 
the  price  at  which  the  sale  shall  be 
made,  unless  it  be  for  the  public 
health,  public  morals,  or  the  general 
welfare.  If  it  does,  there  is  little,  if 
anything,  left  of  the  constitutional 
provisions  relating  to  the  protection 
of  property  and  the  right  to  contract 
with  reference  to  it.  The  power  to 
fix  rental  rates  between  private  in- 
dividuals is  not  analogous  to  nor  con- 
trolled by  the  decisions  which  have 
upheld  the  power  of  the  legislature  to 
fix  rates  for  service,  where  the  owner 
has  devoted  the  business  affected  to  a 
public  use." 

Speaking  generally,  he  observed: 
"The  police  power  is  not  superior  to 
the  Constitution;  on  the  contrary,  it 
is  subject  to  applicable  constitutional 
limitations."  In  concluding,  he  said: 
"A  statute  ought  not  to  be  pronounced 
unconstitutional  unless  it  clearly  ap- 
pears to  be  80.  This,  to  me,  does  so 
appear.  All  citizens  should  have 
houses  in  which  to  live,  but  if  there 
are  not  enough  for  all,  that  is  no  rea- 
son why  those  who  are  in  should  be 
kept  there,  and  those  who  are  out 
should  be  allowed  to  care  and  shift 
for  themselves.  The  state  has  the 
same  regard  for  one  class  as  the  other. 
Nor  should  one  landlord  be  treated 
diflferently  from  anothtf.  All  in  the 
same  class  should  be  treated  alike. 
This  la  what  the  state  and  Federal 
Constitutions  require.  These  safe- 
guarcU  cannot  be  overthrown  by  the 


exercise  of  the  police  power,  a  power 
which  no  one  has  as  yet  att^pted 
accurately  to  define  or  state  just 
where  it  commences  or  ends.  It  seems 
to  me  much  better  to  adhere  strictly  to 
the  Constitution,  the  anchor  of  good, 
safe,  and  sound  government,  rather 
than  to  embark  on  the  sea  of  pa- 
ternalism, the  dangers  of  which  can- 
not be  foreseen  or  the  perils  fore- 
told." 

It  may  be  interesting  to  note  that 
rent  laws  similar  to  those  in  this  coun- 
try have  been  passed  in  England,  and 
that,  in  an  opinion  in  one  of  the  recent 
English  cases  (Remon  v.  City  of  Lon- 
don Real  Property  Co.  [1921]  1  K.  B. 
(Eng.)  49),  in  construing  such  a  law, 
the  court  said:  "The  policy  of  the 
statute  is  a  matter  for  Parliament  and 
not  for  me,  but  those  who  ask  for  and 
pass  such  legislation  should  not  be 
surprised  if,  as  one  of  the  effects,  ex- 
isting houses  are  not  let,  but  only  of- 
fered for  sale,  and  no  fresh  houses 
are  built  by  private  enterprise." 

The  court  of  appeals,  at  the  time 
and  upon  the  authority  of  the  La  Fetra 
Case,  decided  Guttag  v.  Shatzkin 
(1921)  —  N.  y.  — ,  —  N.  E.  — ,  64  N. 
Y.  L.  J.  2022,  reversing  the  decision 
of  the  appellate  division  (1920)  194 
App.  Div.  509, 186  N.  Y.  Supp.  47,  64  N. 
Y.  L.  J.  1043,  and  afiirming  the  deci- 
sion at  special  term  (1920)  IIS  Misc. 
362,  186  N.  Y.  Supp.  71.  and  Edgar 
A.  Levy  Leasing  Corp.  v.  Siegel 
(1921)  —  N.  Y.  — ,  —  N.  E.  — ,  64  N. 
Y.  L.  J.  2022,  aflSrming  the  decision  of 
the  appellate  division  (1920)  194  App. 
Div.  482,  186  N.  Y.  Supp.  5,  64  N.  Y. 
L.  J.  1076. 

In  view  of  the  novelty  and  impor- 
tance of  the  question  involved  it  has 
been  thought  that  it  may  be  of  serriee 
to  indicate  the  views  expressed  by 
some  of  the  lower  courts  in  passing 
upon  the  constitutionaHty  of  the  law 
before  the  decision  of  the  court  of 
appeals  already  discussed. 

These  laws  were  upheld  generally 
by  the  United  States  district  court  of 
the  southern  district  of  New  York,  as 
a  valid  exercise  of  the  police  power, 
in  Marcus  Brown  Holding  Co.  v.  Feld- 
man  (1920)  269  Fed.  806,  64  N.  Y.  U  J. 
959. 


Digitized  by  Google 


ANNO.— RENT  LAWS— CONSTITUTIONALITY.  1259 


The  application  and  validity  of 
chapter  947  were  involved  in  Heyman 
V.  Osterweis  (1920)  113  Misc.  282,  186 
N.  Y.  Supp.  311,  an  action  to  dispoasess 
a  tenant  by  ejectment.  The  court  in 
this  case  held  that  this  law  did  not 
apply  to  leases  or  terms  commencing 
prior  to  September  27,  1920,  and  that, 
if  construed  so  to  apply,  the  act,  read 
in  pari  materia  with  the  other  hous> 
ing  acts,  would  be  unconstitutional, 
because,  assuming  that  the  leasing  of 
tenements  is  a  business  impressed 
with  a  public  use»  and,  as  such,  sub- 
ject to  the  exercise  of  the  police  pow- 
er, the  result  of  these  acta  is  to  force 
upon  the  landlord  the  continuance  of 
such  use,  and  to  deprive  him  of  his 
right  to  withdraw  his  grant  by  discon- 
tinuing the  use.  The  court  said  that, 
while  he  put  his  decision  on  the 
ground  that  the  law  was  hot  appli- 
cable in  this  case,  he  might  properly 
add  that  he  had  grave  doubts  as  to 
the  constitutionality  of  the  act  in  ques- 
tion, when  construed  in  the  light  of 
the  legislation  of  which  it  was  a  part, 
because  (1)  it  deprives  landlords, 
such  as  plaintiff,  of  all  remedy  for  the 
repossession  of  their  property;  'it  is 
not  based  upon  any  proper  applica- 
tion of  the  doctrine  of  eminent  do- 
main, and  cannot  otherwise  be  sua- 
tained  as  a  valid  exercise  of  the  police 
power;  and  (2)  it  is  diacriminatory 
because,  aa  between  owners  of  old  and 
new  buildings,  and  as  between  own- 
ers who  seek  to  regain  possession  of 
the  property  for  their  personal  use 
and  those  who  seek  possession  for 
other  purposes,  the  act  denies  the 
equal  protection  of  the  law. 

In  William  Brandt  &  Co.  v.  Weil 
(1920)  113  Misc.  320,  185  N.  Y.  Supp. 
497,  where  a  landlord  brought  a  suit 
to  compel  his  tenant  specifically  to 
perform  his  covenant  to  vacate  at  the 
expiration  of  his  tenn»  upon  tiie  theory 
that  he  was  obliged  to  seek  the  aid  of 
a.  court'  of  equity  because  the  legis- 
lature had  abolished  all  existing  legal 
remedies  for  the  enforcement  of  his 
right  of  repossession,  the  court  held 
that  equity  could  not  grant  relief,  be- 
cause in  doing  so  it  would  in  effect 
nullify  the  legislative  will,  and  that 
the  landlord  must  obtain  relief  by  as- 


sailing the  statute.  The  statutes  in- 
volved were  chapters  942  and  947  of 
the  Laws  of  1920,  which  suspended 
respectively  the  possessory  remedies 
of  summary  proceedings  and  eject- 
ment. As  stated  by  the  court,  it  was 
the  intent  of  the  legislature,  by  these 
statutes,  to  abolish  for  the  period 
mentioned  therein  all  thoae  remedies 
(except  such  incidental  remedies  as 
are  customarily  applied  in  equity,  in 
actions  that  are  brought  under  one 
of  the  well-defined  heads  .of  equity 
jurisdiction)  for  the  repossession  of 
his  property  that  were  available  to  the 
owner  of  the  class  of  houses  in  ques- 
tion, at  the  time  the  acts  were  passed. 

In  the  case  of  G'uttag  v.  Shatzkin 
(1920)  113  Misc.  362,  185  N.  Y.  Supp. 
71,  chap.  947  was  upheld.  That  deci- 
sion was  reversed  by  the  appellate 
division  in  (1920)  194  App.  Div.  609, 
186  N.  Y.  Supp.  47,  64  N.  Y.  L.  J.  1043- 
.But  the  decision  of  the  appellate  divi- 
sion was  reversed,  and  that  of  the  spe- 
cial term  affirmed,  by  the  court  of  ap- 
peals.in  (1921)  —  N.  Y.  — ,  —  N.  E. 
— ,  64  N.  Y.  L.  J.  2022,  upon  the  au- 
thority of  the  La  Fetra  Cases. 

In  People  ex  rel.  Wasserman  v.  Fa- 
gan  (1920)  113  Misc.  266,  184  N.  Y. 
Supp.  308,  an  application  for  a  writ  of 
mandamus  to  compel  the  clerk  of  the 
municipal  court  to  issue  a  warrant 
pursuant  to  a  final  order  in  summary 
proceedings,  which  the  clerk  refused 
to  do  on  account  of  the  provision  in 
chap.  942  of  the  Laws  of  1920  that,  in 
a  pending  proceeding  for  the  recovery 
of  r^r  property  on  the  ground  that 
the  occupant  holds  over  after  the  ex- 
piration of  his  term,  a  warrant  shall 
not  be  issued,  except  in  certain  cases, 
not  including  the  one  in  question,  the 
relator  contended  that  the  statute  was 
unconstitutional  upon  l^e  ground- that 
the  landlord  had  a  property  right  in 
the  final  order  of  the  court  The  court, 
in  overruling  this  contention,  said: 
"The  final  order,  which  it  may  be  con- 
ceded is  in  effect  a  judgment,  .  .  . 
is  'not  a  contract,  in  the  ordinary 
sense  of  an  agreement  reached  be- 
tween persons,  to  whose  terms  their 
mutual  assent  has  been  given,  and  it 
is  in  that  sense  that  the  word  is  used 
in  t^e  Federal  Constitution.    .    .  . 
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But  a  final  jud^ent  creates  and  vests 
substantial  rights.  '.  .  .'  It  is  un- 
necessary to  determine  whether  such 
rights  extend  to  the  remedy  or  process 
under  the  final  order,  namely,  the  war- 
rant, for  such  rights  as  the  relator 
has  here,  whether  of  contract  or  prop- 
erty, must  yield  to  the  public  neces- 
sity. What  was  said  by  Mr.  Justice 
Kelby  in  Kuenzli  v.  Stone  (1920)  112 
Misc.  125,  182  N.  Y.  Supp.  680,  in  con- 
sidering chapter  137  of  the  Laws  of 
1920,  applies  with  equal  force  to  this 
case  and  the  act  now  under  considera- 
tion. At  page  130.  'Chapter  137  of 
the  Laws  of  1920  was  clearly  enacted 
in  the  exercise  of  the  police  power  of 
the  state.  Its  purpose  was  to  promote 
the  welfare  of  the  more  thickly  popu- 
lated sections  of  the  state  by  reason  of 
a  shortage  in  the  supply  of  housing 
facilities.  The  prohibition  in  the  Fed- 
eral Constitution  that  no  state  legis- 
lature ahail  pass  any  law  impairing, 
the  obligation  of  contracts  does  not 
restrict  the  power  of  the  state  to  pro- 
tect the  public  health,  public  morals, 
or  the  public  safety,  in  so  far  as  the 
one  or  the  other  may  be  involved  in 
the  CTecution  of  such  contracts.  .  ..  . 
The  legislative  act  under  review  hav- 
ing been  passed  under  the  circum- 
stances above  noted^  it  must  be  held 
to  have  been  a  valid  exercise  of  power, 
and  for  that  reason  it  cannot  be  said 
that  the  law  is  void  by  reason  of  im- 
pairing the  obligation  of  contracts.'  '* 

The  appellate  division  of  the  first 
department,  in  People  ex  rel.  Durham 
Realtjr  Corp.  v.  La  Fetra  (1920)  — 
App.  Div.  — ,  186  N.  Y.  Supp.  68,  64 
N.  Y.  L.  J.  1113,  upheld  chap.  942, 
as  against  the  technical  objection 
that  it  was  not  passed  in  t^e  man- 
ner provided  by  art.  Ill,  §  15,  of 
the  state  Constitution,  which  reads 
that  "no  bill  shall  be  passed  or  become 
a  law  unless  it  shall  have  been  printed 
and  upon  the  desks  of  the  members  in 
its  final  form  at  least  three  calendar 
legislative  days  prior  to  its  final  pas- 
sage, unless  the  governor  or  the  act- 
ing governor  shall  have  certified  to 
the  necessity  of  its  immediate  pas- 
sage under  his  hand,  and  the  seal  of 
the  state." 

In  People  ex  reL  Brixton  Oper- 
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ating  Corp.  v.  La  Fetra  (1920)  194 
App.  Div.  523,  186  N.  Y.  Supp.  58,  64 
N.  Y.  L.  J.  1113,  the  same  court 
upheld  the  same  law  (chap.  942) 
on  the  merits*  upon  the  ground  that 
an  adequate  remedy  in  ejectment  re- 
mained to  the  landlord.  That  assump- 
tion was  upon  the  prior  holding  by  the 
court  that  chap.  947,  which  suspended 
the  remedy  by  ejectment,  was  uncon- 
stitutional. The  premise  of  the  con- 
clusion was  the  decision  of  the  appel- 
late division  in  Guttag  v.  Shatzkin 

(1920)  194  App.  Div.  609,  186  N.  Y. 
Supp.  47,  64  N.  Y.  L.  J.  1043.  which, 
as  already  shown,  was  reversed  by  the 
court  of  appeals.  The  Brixton  Case, 
however,  as  already  shown,  was  af- 
firmed by  the  court  of  appeals  upon 
other  grounds. 

This  law  (Laws  1920,  chap.  942) 
was  sustained  by  the  appellate  divi- 
sion of  the  second  department,  in  Peo- 
ple ex  rel.  Rayland  Real^  Co.  v.  Pa- 
gan (1920)  194  App.  Div.  23, 186  N.  Y. 
Supp.  23,  64  N.  Y.  L.  J.  827,  even  as 
applying  to  the  issuance  of  dispossess 
warrants  pursuant  to  final  orders 
made  before  the  enactment  of  the  law. 

But  in  People  ex  rel.  H.  D.  H.  Realty 
Corp.  V.  Murphy  (1920)  194  App.  Div. 
530,  186  N.  Y.  Supp.  38,  64  N.  Y.  L. 
-J.  1069,  the  appellate  division  of 
the  tnt  department  reached  the 
conclusion  that  such  law  (chap.  942) 
was  invalid  in  so  far  as  it  forbids 
the  issuance  of  warrants  based  on 
such  orders;  but,  their  attention  hav- 
ing been  cidled  to  the  contrary  deci- 
sion of  the  second  departnwnt  in  the 
preceding  case,  though  still  adhering 
to  their  own  views,  they  followed  that 
decision,  because  both  cases  were  sood 
to  be  reviewed  by  the  court  of  appeals, 
and  in  order,  meanwhile,  to  have  a  uni- 
form rule  throughout  New  York  city. 

Chapter  944  of  the  Laws  of  1920. 
limiting  landlords  to  the  recover;  of 
a  reasonable  rent,  was  held  to  be  a 
valid  exercise  of  the  police  power,  by 
the  appellate  division  of  the  first  de- 
partment, in  Edgar  A.  Levy  LeiCsins 
Co,  V.  Siegel  (1920)  194  App.  Div.  482. 
186  N.  Y.  Supp.  5.  64  N.  Y.  L.  J.  1075. 
affirmed  by  the  court  of  appeals  in 

(1921)  —  N.  Y.  — ,  —  N.  B.  — ,  64  N. 
Y.  L.  J.  2022. 
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And  the  same  court,  in  People  ex 
rel,  Nassoit  v.  Young,  —  App.  Div,  — , 
186  N.  Y.  Supp.  334,  64  N.  Y.  L.  J. 
1239,  upheld  the  validity  of  the  N. 
Y.  Municipal  Court  Rule  35,  requir- 
mg  that  all  actions  for  rent  shall 
be  brought  in  the  district  within 
which  the  premises  are  situated.  Prior 
to  the  adoption  of  this  rule,  the  land- 
lord could  bring  the  action,  in  the 
district  of  his  residence,  and  compel 
the  tenant  to  travel  a  great  distance 
in  order  to  defend  the  action. 

In  a  recent  case  (Stell  v.  Jersey  City 
(1920)  —  N.  J.  L.  — .  Ill  Atl.  274), 
the  New  Jersey  supreme  court  held 
that  resolutions  by  the  commissioners 
of  Jersey  City,  which,  after  reciting 
the  exaction  of  unreasonable  rents  by 
landlords  and  the  bringing  of  innu- 
merable dispossess  proceedings,  au- 
thorized the  use  of  public  funds  to  de- 
fend such  proceedings,  were  held  in- 
valid as  contrary  to  the  constitutional 
provision  to  the  effect  that  no  city  shall 
give  any  money  or  property,  or  make 
loass,  or  become  security  upon  ac- 


count of  any  individual,  association* 
or  corporation.  The  court  observed 
that  the  Walsh  Commission  Govern- 
ment Act,  authorizing  the  passage  of 
ordinances  necessary  .for  the  protec- 
tion of  life,  health,  and  property,  and 
to  preserve  and  enforce  good  govern- 
ment and  general  welfare,  order,  and 
security  of  the  city,  did  not  include 
authority  to,  deprive  owners  of  prop- 
erty of  ^e  beneficial  use  thereof:  An 
ordinance  requiring  the  owner  of 
property  occupied  for  living  purposes 
to  -file  with  the  city  clerk  a  copy  of 
any  notice  served  upon  tenants  or  oc- 
cupants, demanding  possession  of  the 
premises  or  increasing  the  rent  there- 
of, was  also  held  invalid  in  that  case, 
as  imposing  an  aidditional  burden  up- 
on the  owner  of  rented  property,  for 
no  bona  fide  purpose,  but  for  a  mere 
pretense  that  its  object  was  to  assist 
the  city  clerk  in  dividing  the  city  into 
election  districts,  and  aid  him  to  ascer- 
tain the  number  of  inhabitants  Uiere- 
in.  .  ;  G.V.L 


JOSEPH  MOSSEW,  Plff.  in  Err., 

V. 

UNITED  STATES. 
Vmtte4  Sttttea  Oirtmit  Court  of  Appeals,  Second  Clrcwit  —  Mdy  19,  1990. 

(266  Fed.  18.) 

Criminal  law  —  National  Defense  Act  —  unjast  rate  for  necessaries. 

1.  No  conviction  can  be  had  for  violation  of  the  provision  of  the  Na- 
tional Defense  Act,  which  declares  it  to  be  unlawful  to  make  any  unjust 
or  unreasonable  rate  or  charge  in  handling  or  dealing  in  necessaries, 
since  the  statute  provides  no  penalty  for  failure  to  obey  the  provision. 

[See  note  on  this  question  beginning  on  page  1265.] 

—  violation  of  statute  —  absence  of  neous  conviction  after  lapse  of  t!ie 

penalty  —  effect.  term  at  which  it  was  found. 

2.  No  conviction  can  be  had  for  vi-  Judgment  —  conviction  void  —  set- 

olation  of  a  statute  for  which  no  pen-       ting  aside  after  term. 

alty  is  provided.  4.  a  conviction  on .  an  indictment 

Aiveal  —  error  —  refosal  to  aet  aside  void  for  failure  to  charge  a  crime  may 

Judgment  be  set  aside  after  lapse  of  the  term 

3.  A  writ  of  error  is  the  proper  rem-  at  which  it  was  found. 
«dy  for  refusal  to  set  aaidc  an  erro-  [See  8  R.  C.  L.  24^245.] 
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Ebbob  to  l^e  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  New  York  to  review  a  judgment  convictins:  defendant  of  sdling 
sugar  at  an  unfair,  unjust,  and  unreasonable  rate.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Argrued  before  Ward,  Hough,  and 
Manton,  Circuit  Judges. 

Messrs.  Mangan  &  Mangan  for 
plaintiff  in  error. 

Mr.  D.  a  Lucey  for  the  United 
States. 

Ma^ton,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

This  indictment  was  presented  by 
the  grand  jury  on  the  10th  day  of 
June,  1919.  The  first  count  of  the 
indictment  charges  that  the  plain- 
tiff in  error,  within  the  jurisdiction 
of  the  district  court,  was  engaged  as 
a  retail  grocer,  doing  business  in 
the  city  of  Binghamton,  state  and 
northern  district  of  New  York,  and 
was  there  handling  and  selling  cer- 
tain necessities  of  life,  including 
granuhited  sugar. 

'That  at  all  the  said  times  herein 
mentioned  the  fair,  just,  reasonable, 
and  controlling  rate,  charge,  and 
price  in  handling  and  dealing  in 
granulated  sugar  to  the  retail  trade 
in  said  city  of  Binghamton  was  and 
is  from  10  to  11  cents  per  pound, 
which  said  fair,  just,  and  reasonable 
rate  and  charge  ui  handling  and 
dealing  in  granulated  sugar  to  the 
retail  trade  had  theretofore  been 
fixed  according  to  law  by  the  proc- 
lamation of  the  President  of  the 
United  States  and  the  rules  and  reg- 
ulations promulgated  by  the  Presi- 
dent of  the  United  States  and  the 
United  States  Food  Administrator, 
pursuant  to  the  provisions  of  the 
National  Defense  Act,  approved 
August  10,  1917,  and  the  amend- 
ments thereto. 

"That  on  the  8th  day  of  July, 
1919,  the  said  defendant,  in  the  said 
city  of  Binghamton,  did  unlawfully, 
knowingly,  and  feloniously,  for  the 
purpose  of  gain  and  profit,  handle, 
sell,  and  distribute  to  one  Bfargaret 
Donovan  3  pounds  of  granulated 
sugar,  for  which  said  defendant  did 
then  and  there  exact  from  and 
charge  to  the  said  Margaret  Dono- 
van 15  cents  per  pound  for  the  said 
sugar,  which  said  rate  and  charge 


was  then  and  there  unfair,  unjust, 
and  reasonable  in  handling  and 
dealing  in  said  granulated  sugar, 
contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
United  SUtes." 

The  second  count  of  the  indict- 
ment alleges  that  in  violation  of  the 
National  Defense  Act  (chap.  63,  40 
Stat,  at  L.  276,  approved  August  10. 
1917,  Comp.  Stat.  §§  3115ie-3H6ir. 
Fed.  Stat.  Anno.  Supp.  1918,  pp. 
181,  46),  the  plaintiff  in  error  dealt 
in  sugar  as  follows: 

"That  at  all  the  said  times  hereia 
mentioned  the  fair,  just,  reasonable, 
and  controlling  rate,  charge,  and 
price  in  handling  and  dealing  in 
granulated  sugar  to  the  retail  trade 
in  the  said  ci^  of  Binghamton  was 
and  is  from  10  to  11  cents  per 
pound,  which  said  fair,  just,  and 
reasonable  rate  and  charge  in 
handling  and  dealing  in  granulated 
sugar  to  the  retail  trade  in  said  dty 
had  theretofore  been  fixed  accord- 
ing to  law  by  the  proclanoation  of 
the  President  of  the  United  States 
and  the  rules  and  regulations  pro- 
mulgated by  the  President  of  the 
United  States  and  the  Food  Admin- 
istrator, pursuant  to  the  proviswns 
of  the  National  Defense  Act  ap- 
proved August  10,  1917,  and  the 
amendments  thereto. 

**That  on  the  9th  day  of  July. 
1919,  the  said  defendant  in  the  said 
city  of  Binghamton  did  unlawfully, 
knowingly,  and  feloniously,  for  the 
purpose  of  gaining  profit,  handle, 
&ell,  and  distribute  to  one  John  Nea- 
Ion.  10  pounds  of  granulated  sugar, 
for  which  said  defendant  did  then 
and  there  exact  from  and  charge  to 
said  John  Nealon,  15  cents  per 
pound  for  said  sugar,  which  said 
rate  and  charge  was  then  and  thm 
unfair,  unjust,  and  unreasonable  in 
handling  and  dealing  in  said  gran- 
ulated sugar,  contrary  to  the  form 
of  statute  in  sach  case  made  and 
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provided,  and  against  the  peace  and 
dignity  of  the  United  States." 

The  third  count  of  the  indictment 
AJieges  as  follows : 

"That  at  all  the  said  times  herein 
mentioned  the  fair,  just,  reasonable, 
and  controlling  rate,  charge,  and 
price  in  handling  and  dealing  in 
granulated  sugar  to  the  retail  trade 
in  the  said  city  of  Binghamton  was 
^nd  is  from  10  to  11  cents  per  pound, 
-which  said  fair,  just,  and  reasonable 
rate  and  charge  in  handling  and 
dealing  in  granulated  sugar  to  the 
retail  trade  had  theretofore  been 
fixed  according  to  law  by  the  certain 
proclamation  of  the  President  of  the 
United  States  and  the  rules  and 
regulations  promulgated  by  the 
President  and  the  United  States 
Food  Administrator,  pursuant  to 
the  provisions  of  the  National  De- 
fense Act,  approved  August  10, 
1917,  and  the  amendments  thereto. 

'That  on  the  29th  day  of  July, 
1919,  the  said  defendant  in  the  said 
city  of  Binghamton  did  unlawfully, 
Icnowingly,  and  feloniously,  for  the 
purpose  of  gaining  profit,  handle, 
sell,  and  distribute  to  one  Albert  F. 
Deuren  a  large  quantity  of  granu- 
lated sugar,  for  which  the  said  de- 
fendant did  then  and  there  exact 
from  and  charge  to  the  said.  Albert 
F.  Deuren  the  sum  of  16  cents 
per  pound,  which  said  rate  and 
charge  was  then  and  there  unfair, 
unjust,  and  unreasonable  in  han- 
dling and  dealing  in  said  granulated 
sugar,  contrary  to  the  form  of  stat- 
ute in  such  case  made  and  provided, 
and  against  the  peace  and  dignity 
of  the  United  States." 

This  indictment  is  intended  to  be 
an  accusation  against  the  plaintiff 
in  error  for  a  violation  of  an  act  of 
Congress  passed  August  10,  1917, 
relating  to  conservation  of  supply 
and  control  of  disposition  of  necessi- 
ties. It  is  intended  to  guard  against 
waste  and  a  monopolizing  or  hoard- 
ing of  necessities — to  guard  against 
unfair  and  imjust  practices.  It  is 
also  aimed  at  unjust  and  unreason- 
able charges  in  regard  to  such 
-necessities.  Among ottier things, the 
act  provides  (§  4  [§  S115iif,  Fed. 


Stat.  Anno.  Supp.  1918,  p.  183]): 
"It  is  hereby  made  unlawful  for 
any  person  to  wilfully  destroy  any 
necessaries  for  the  purpose  of  en- 
hancing the  price  or  restricting  the 
supply  thereof;  knowingly  to  com« 
mit  waste  or  wilfully  to  permit  pre- 
ventable deterioration  of  any  neces- 
saries in  or  in  connection  with  their 
production,  manufacture  or  distri- 
bution ;  to  hoard,  as  defined  in  §  6  of 
this  act,  any  necessaries;  ...  to 
engage  in  any  discriminatory  and 
unfair,  or  any  deceptive  or  wasteful 
practice  or  device,  or  to  make  any 
unjust  or  unreasonable  rate  or 
charge,  in  handling  or  dealing  in  or 
with  any  necessaries;  to  conspire, 
combine,  agree,  or  arrange  with  any 
other  person  ,  ^  .  to  exact  exces- 
sive prices  for  any  necessaries;  or 
to  aid  or  abet  the  doing  of  any  act 
made  unlawful  by  this  section." 

Section  5  of  the  act  (§  3116ig) 
provides  for  licensing  dealers,  and 
imposes  a  penalty  for  violation  of 
this  section.  It  provides  that  its 
provisions  shall  not  apply  to  retail 
dealers.  Section  6  (§  SllS^gg)  de- 
fines hoarding,  and  provides  a  penal- 
ty for  violation  of  its  provisions; 
but  charging  an  excessive  or  unrea- 
sonable price  is  not  within  the  defi- 
nition of  hoarding.  Section  9  (§ 
3115^1)  provides  a  penalty  for  con- 
spiracy in  regard  to  necessities. 

On  August  12,  1919,  the  plaintiff 
in  error  pleaded  not  guilty,  but 
thereafter  withdrew  this  plea  and 
pleaded  guilty.  He  was  sentenced 
to  pay  a  fine  of  $200  on  the  first 
count  of  the  indictment,  $200  on  the 
second  count,  and  $100  on  the  third 
count.  The  fine  was  paid  the  same 
day. 

Section  4  declares  it  unlawful  to 
make  any  unjust  or  unreasonable 
rate  or  charge  in  handling  or  deal- 
ing in  necessaries,  but  there  is  no 
provision  for  punishment  of  this 
particular  act  thus  made  unlawful. 
As  to  other  offenses  which  are  de- 
nounced by  the  act,  for  the  doing  ot" 
which  acts  the  section  makes  it  un- 
lawful, a  penalty  is  prescribed;  but 
nowhere  in  the  act  is  a  penalty  pre* 
scribed  for  doing  any  of  the  acts 
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made  unlawful  by  this  section,  and 
there  is  no  general  provision  in  the 
act  announcing  a  penalty  or  pre- 
scribing punishment  for  a  violation 
of  these  provisions,  where  no  spe- 
cific penalty  or  punishment  is  pro- 
vided. It  further  appears  that  this 
alleged  indictment  charges  certain 
acts  as  unlawful,  that  is  to  say^ 
making  an  unreasonable  and  unjust 

charge  for  sugar; 
M«t?i«i»:n;««  but  no  penalty  or 
t^fVJSSSlr"!'!   punishment   for  a 

violation  of  the 
statute  is  prescribed  by  a  valid  stat- 
ute. 

We  are  of  the  opinion  that  no 
crime  is  charged  in  this  indictment. 
Therefore  the  conviction,  even 
though  upon  plaintiff  in  error's  plea 

of  guilty,  is  void. 
;;«tu."«!iX«c«  Payment  of  the  fine 
Sieet."***'"       cannot  be  deemed  to 

be  a  voluntary  con- 
tribution to  the  government,  and ' 
has  been  held  not  to  be  a  bar  in  a 
suit  to  recover.  United  States  v. 
Rothstein,  109  C.  C.  A.  521, 187  Fed. 
269 ;  Durr  v.  Howard,  6  Ark.  461 ; 
Devlin  v.  United  States,  12  Ct.  CI, 
266. 

When  the  application  was  made  to 
the  district  judge  below  to  set  aside 
and  vacate  the  conviction,  the  term 
of  court  at  which  he  pleaded  guilty 
had  expired.  The  district  couri;  held 
App«i-H.,«.w  that  it  could  not  set 
tm  nmt  aside  Or  alter  its 
j-air-i«t.  (.jj^  judgment  aft- 
er the  expiration  of  the  term  at 
which  the  judgment  was  entered. 
the  plaintiff  in  error  has  properly 
selected  his  remedy  by  suing  out 
this  writ  of  error. 

In  Bronson  v.  Schulten,  104  U.  S. 
415,  26  L.  ed.  797,  the  court  said: 
"It  is  a  general  rule  of  law  that  all 
the  judgments,  decrees,  or  other 
orders  of  the  courts,  however  con- 
clusive in  their  character,  are  un- 
der the  control  of  the  court  which 
pronounces  them  during  the  term  at 
which  they  are  rendered  or  entered 
of  record,  and  they  may  then  be  set 
aside,  vacated,  modified,  or  annulled 
by  that  court.  But  it  is  a  rule 
equally  well  established  that,  after 


the  term  has  ended,  all  final  judg- 
ments and  decrees  of  the  court  pass- 
beyond  its  control,  unless  steps  be 
taken  during  that  term,  by  motioii 
or  otherwise,  to  set  aside,  modify,  or 
correct  them;  and,  if  errors  exist, 
they  can  only  be  corrected  by  such 
proceeding  by  a  writ  of  error  or  ap- 
peal as  may  be  allowed  in  a  court 
which,  by  law,  can  review  the  de- 
cision. So  strongly  has  this  prin- 
ciple been  upheid  by  this  court  that, 
while  realizing  that  there  is  no  court 
which  can  review  its  decisions,  it  has 
invariably  refused  all  applications 
for  rehearing  made  after  the  ad- 
journment of  the  court  for  the  tom 
at  which  the  judgment  was  ren- 
dered; and  this  is  placed  upon  the 
ground  that  the  case  has  passed  be- 
yond the  control  of  the  court." 

In  Suydam  v.  Williamson, 
How.  433, 15  L.  ed.  978,  it  was  said: 
"The  rule  is  that,  whenever  the 
error  is  apparent  on  the  record,  it 
is  open  to  revision,  whether  it  be 
made  to  appear  by  bill  of  exceptions 
or  in  any  other  manner." 

In  Tennessee  v.  Davis,  100  U.  S. 
257,  25  L.  ed.  648,  it  was  said :  Con- 
gress "must  iirat  make  an  act  a 
crime,  affix  a  punishment  to  it,  and 
prescribe  what  courts  have  juris- 
diction of  such  an  indictment,  be- 
fore any  Federal  tribunal  can  de- 
termine the  guilt  or  innocence  of  the 
supposed  offender."  Citing  United 
States  V.  Hudson^  7  Cranch,  32,  3  L. 
ed.  259. 

And  in  the  same  case  it  was  fur- 
ther said  (100  U.  S.,  at  page  279)  i 
"Since  that  decision  the  law  has 
been  considered  as  settled  that  the 
circuit  courts  have  no  jurisdiction  to 
try  and  sentence  an  offender,  unless 
it  appears  that  the  offense  charged 
is  defined  by  an  act  of  Congress,  and 
that  the  act  defining  the  offense,  <a 
some  other  act,  prescribes  the  pnn- 
ishment  to  be  imposed,  and  spedfies- 
the  court  that  shall  have  jurisdic- 
tion of  the  offense." 

In  United  States  v.  Hudson^ 
supra,  it  was  said :  "The  only  ques- 
tion which  this  case  presents,  is 
whether  the  circuit  courts,  of  the 
United  States  can  exercise  a  corn- 
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jurisdiction  in  criminal    tices  as  injurious  to  the  public,  and 


mon-law 

cases.  .  .  .  The  only  sTound  on 
which  it  has  ever  been  contended 
that  this  jurisdiction  could  be  main- 
tained is  that,  upon  the  formation 
of  any  political  body,  an  implied 
power  to  preserve  its  own  existence 
and  promote  the  end  and  object  of 
its  creation  necessarily  results  to  it. 
.  .  .  If  it  may  communicate  cer- 
tain implied  powers  to  the  general 
government,  it  would  not  follow  that 
the  courts  of  that  gov^ment  are 
vested  with  jurisdiction  over  any 
particular  act  done  by  an  individual 
in  supposed  violation  of  the  peace 
and  dignity  of  the  sovereign  power. 
The  legislative  authority  of  the 
Union  must  first  make  an  act  a 
crime,  affix  a  punishment  to  it,  and 
declare  the  court  that  shall  have  ju- 
risdiction of  the  offense.  Certain 
implied  powers  must  necessarily  re- 
sult to  our  courts  of  justice,  from 
the  nature  of  their  institution.  But 
jurisdiction  of  crimes  against  the 
state  is  not  among  those  powers; 
.  .  .  but  all  exercise  of  criminal 
jurisdiction  in  common-law  cases, 
we  are  of  opinion,  L  not  within  their 
implied  powers." 

By  failure  to  provide  a  penalty  for 
an  infraction  of  this  statute,  or  to 
prescribe  a  punishment,  the  statute 
does  not  denounce  the  unlawful  act 
as  criminal.  *  It  is  neither  a  misde- 
meanor nor  a  felony.  A  crime  is 
"a  wrong  which  the  government  no- 


convlt'tlon— 
Wp  ▼old—aettlair 

^    Mia«  after  term. 


punishes  in  what  is  called  a  criminal 
inroceeding  in  its  own  name."  1 

Bishop,  Crim.  Law,  §  43. 

Although  no  demurrer  was  inter- 
posed or  exception  taken  which  then 
raised  the  question  of  the  sufficiency 
of  the  indictment  in  the  district 
court,  assignments  of  error  have 
been  filed  which  present  to  us  the 
sufficiency  of  the 
indictment  on  this 
writ  of  error, 
think  that  the  in- 
dictment is  insufficient  to  charge 
a  crime,  and  is  therefore  void. 
The  payment  of  the  fine  after 'this- 
conviction  was  void.  It  was  held 
in  United  States  v.  Rothstein,  109 
C.  C.  A.  521,  187  Fed.  269,  where 
a  plea  of  nolo  contendere  was 
entered,  and  a  fine  imposed  and 
paid,  and  subsequently  the  statute 
under  which  the  fine  was  paid  was 
declared  unconstitutional,  that  the 
defendant  therein  named  may  pe- 
tition successfully  to  refund  his  fine 
paid,  when  the  indictment  was  sub- 
sequently dismissed.  A  void  judg- 
ment may  lawfully  be  canceled  on 
motion  after  notice,  even  after  the 
expiration  of  the  term  on  which  it  is 
entered.  Ex  parte  Crenshaw,  1& 
Pet.  119,  10  L.  ed.  682. 

We  think  the  writ  of  error  should 
be  sustained,  and  the  judgment  re- 
versed. 


ANNOTATION. 


DccSsKMU  mder  die  "Lever  Act"  (Act  of  Ai^wt  10, 1917,  amended  m  1919)^ 


I.  Constitutionality,  1266. 
II.  Construction,  1271. 

The  Lever  Act,  also  known  as  the 
National  Defense  Act,  the  Food  Con- 
trol Act,  and  the  Food  Conservation 
Act  (chap.  53,  40  Stat,  at  L.  276,  ap- 
proved August  10,  1917,  Comp.  Stat. 
§  3116ie,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  181,  amended  October  22,  1919,  41 
Stat,  at  L.  297,  chap.  80),  was  passed, 
as  stated  in  its  preamble,  for  the  pur- 
pose of  assuring  an  adequate  supply 
and  equitable  distribution,  and  of  fa- 
11  A.L.R.— 80. 


cilitating  the  movement  of  foods, 
feeds,  and  fuel,  and  of  preventing,  lo- 
cally or  generally,  scarcity,  monopoli- 
zation,  hoarding,  injurious  specu- 
lation, manipulation,  and  private- 
controls,  affecting  such  supply,  distri- 
bution, and  movement,  and  of  estab- 
lishing and  maintaining  governmental 
control  of  such  necessaries  during  the 
war.  The  amendment  of  1919  added 
also  wearing  apparel. 

The  amendment  of  1919  is  known  as- 
the  Food  Control  and  the  District  ot 
Columbia  Bents  Act,  title  two  of  the- 
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amendment  containing  provisions  for 
the  prevention  of  rent  profiteering  in 
the  District  of  Columbia,  but  this  part 
of  the  act  is  not  treated  in  this  anno- 
tation. The  question  of  its  constitu- 
tionality is  considered  in  the  annota- 
tion accompanying  HiESH  v.  Block, 
'  ante,  1238,  on  the  constitutionality  of 
rental  laws.  ^ 

/.  ContttntiUonaHty. 
The  United  States  Supreme  Court 
by  its  recent  decision  in  United  States 
v.  L.  Cohen  Grocery  Co.  (U.  S.  Adv. 
Ops.  1920-21,  p.  300)  —  U.  S.  — ,  65 
L.  ed.  — ,  41  Sup.  Ct.  Rep.  — ,  has  def- 
initely declared  that  §  4  of  the  original 
act,  as  amended  by  §  2  of  the  Act  of 
1919,  which  purported  to  prohibit  ex- 
cessive charges  or  prices  for  neces- 
saries, is  unconstitutional,  because  in 
violation  of  the  guaranties  of  the  5th 
and  6th  Amendments  to  the  Federal 
Constitution,  in  that,  because  of  its 
uncertainty,  it  does  not  fix  an  ascer- 
tainable standard  of  guilt,  and  is  in- 
adequate to  inform  persons,  accused 
of  violation  thereof,  of  the  nature  and 
cause  of  the  accusation  against  them. 
The  following  cases  involving  the  4th 
section  were  disposed  of  at  the  same 
time  as  and  upon  the  authority  of,  the 
Cohen  Case,  viz.;  Tedrow  v.  A.  T. 
Lewis  &  Son  Dry  Goods  Co.  (U.  S.  Adv. 
Ops.  1920-21.  p.  305)  —  U.  S.  — ,  65 
L.  ed.  — ,  41  Sup.  Ct.  Rep.  — ;  Ken- 
nington  v.  Palmer  (U.  S.  Adv.  Ops. 
1920-21,  p.  306)  —  U.  S.  — ,  65  L,  ed. 
— ,  41  Sup.  Ct.  Rep.  — ;  Kinnane  v. 
Detroit  Creamery  Co.  (U.  S.  Adv.  Ops. 
1920-21,  p.  307)  —  U.  S.  — .  65  L.  ed. 
— ,  41  Sup.  Ct.  Rep.  — ;  United  States 
V.  Swartz  (U.  S.  Adv.  Ops.  1920-21,  p. 
307)  —  U.  S.  — ,  65  L.  ed.  — ,  41  Sup. 
Ct.  Rep.  — ;  United  States  v.  Smith  (U. 
S.  Adv.  Ops.  1920-21,  p.  307)  —  U,  S. 
— ,  65  L,  ed.  — ,  41  Sup.  Ct.  Rep.  — ; 
C.  A.  Weed  &  Co.  v.  Lockwood  (U.  S. 
Adv.  Ops.  1920-21,  p.  308)  —  U.  S.  — , 
65  L.  ed.  — ,  41  Sup.  Ct.  Rep.  — ;  G.  S. 
Willard  Co.  v.  Palmer  (U.  S.  Adv.  Ops. 
1920-21.  p.  308)  —  U.  &  — 65  L.  ed. 
— ,  41  Sup.  Ct.  Rep.  — ;  Oglesby  Gro- 
fcery  Co.  v.  United  States  (U.  S.  Adv. 
OpB.  1920-21,  p.  309)  —  U.  S.  — ,  65  L. 
ed.  — ,  41  Sup.  Ct.  Rep.  — ;  Weeds  v. 
United  States  (U.  S.  Adv.  Ops.  1920- 


21,  p.  309)  —  U.  S.  — ,  65  L.  ed.  — ,  41 
Sup.  Ct.  Rep.  — .  In  Weeds  v.  United 
States  (U.  S.)  supra,  it  was  expressly 
held^that  the  charge  as  to  conspiracy 
to  exact  excessive  prices  was  equally 
as  wanting  in  standard,  and  equijly  as 
vague,  as  the  provision  as  to  unjust 
and  unreasonable  rates  and  charges 
dealt  with  in  the  Cohen  Case.  In 
the  Cohen  Case  the  court  said  in  sup- 
port of  its  decision:  "Observe  that 
the  section  forbids  no  specific  or  def- 
inite act.  I^  confines  the  subject-mat- 
ter of  the  investigation  which  it  au- 
thorizes to  no  element  essentially  in- 
hering in  the  transaction  as  to  which 
it  provides.  It  leaves  open,  therefore, 
the  widest  conceivable  inquiry,  the 
scope  of  which  no  one  can  foresee  and 
the  result  of  which  no  one  can  fore- 
shadow or  adequately  guard  against. 
In  fact,  we  see  no  reason  to  doubt  the 
soundness  of  the  observation  of  the 
court  below,  in  its  opinion,  to  the  ef- 
fect that  to  attempt  to  enforce  the  sec- 
tion would  be  the  exact  equivalent  of 
an  effort  to  carry  out  a  statute  which 
in  terms  merely  penalized  and  punish- 
ed all  acts  detrimental  to  the  public 
interest,  when  unjust  and  unreason- 
able in  the  estimation  of  the  court  and 
jury." 

Prior  to  the  decision  in  the  Coh«i 
Case,  the  Lever  Act  had  been  upheld 
generally  in  a  number  of  cases.  In 
view  of  the  fact  that  the  decision  in 
that  case  does  not  necessarily  affect 
all  the  sections  of  the  act,  and  of  the 
possibility  of  future  legislative  at- 
tempts to  accomplish  the  purpose  of 
it  4  to  prevent  "profiteering,"  avoiding 
defects  which  proved  fatal  to  that  sec- 
tion as  drafted,  it  has  been  thought 
that  it  may  be  of  service  to  indicate 
the  holdings  and  to  some  extent  the 
reasoning  of  the  earlier  case,  though 
in  some  instances  they  dealt  with  § 
4,  and  have  been  expressly  reversed  on 
the  authority  of  the  Cohen  Case. 

Thus,  the  Lever  Act  generally  was 
upheld  in  United  States  v.  Oglesby 
Grocery  Co.  (1920)  264  Fed.  691,  re- 
versed in  (U.  S.  Adv.  Ops.  1920-21,  p. 
309)  —  U.  S.  — ,  66  L.  ed.  — ,  41  Sup. 
Ct.  Rep.  — ,  upon  the  ground  that 
it  was  within  the  war  power  of 
Congren.    The  court,  in  this  con- 
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nection,  said:  "The  war  powers  of 
LCongress  mast  be  held  to  be  equal  to 
whatever  is  necessary  to  successfully 
prosecute  a  war  and  maintain  the  pub- 
lic safety.  In  mod'ern  wars,-not  only 
armies  and  peoples,  but  industries, 
must  be  mobilized.  Every  citizen  and 
every  dollar  must  fight.  Economic 
control  is  as  important  as  military. 
Disaster  and  discontent  at  home  are 
as  fundamental  and  vital  as  in  the 
fleld.  The  powers  of  Congress,  in 
time  of  war,  are  comparable  to  the 
police  powers  of  the  states  in  time  of- 
peace,  and  equally  incapable  of  fixed 
limits.  No  doubt  is  entertained  of 
the  original  power  to  midEe  this  legis- 
lation." 

And  this  act,  as  amended  in  1919, 
was  upheld  in  United  States  v.  Spo- 
kane Dry  Goods  Co.  (1920)  264  Fed. 
209,  as  against  the  objection  that  Con- 
gress had  no  power  to  enact  such 
legislation  in  any  form,  and  that  the 
language  of  the  act  defining  the  crime 
was  too  indefinite  and  uncertain.  The 
theory  of  the  first  objection  was  that 
the  war  power  of  the  Federal  govern- 
ment, under  the  5th  Amendment  to  the 
ConiAitution,  is  only  commensurate 
with  the  polfce  power  of  the  states 
under  the  14th  Amendment,  and  inas- 
much as  the  states  are  powerless  un- 
der that  Amendment,  to  regulate  prices 
in  cases  such  as  those  then  before  the 
court,  the  Federal  government  is 
equally  powerless  to  regulate  such 
prices  under  the  6th  Amendment,  even 
as  a  war  measure.  The  court  said 
that  it  must  be  conceded  that  there 
is  great  force  in  the  argument,  and 
that  it  finds  support  in  many  adjudi- 
cations and  declarations  of  the  Su- 
preme Court;  but  if  the  war  power  of 
Congress  and  the  President  is  to  be 
thus  limited  and  restricted,  it  will  be 
difficult,  if  not  impossible,  to  sustain 
much  of  the  war-time  legislation  of 
Congress,  and  a  decision  of  siich  far- 
reaching  consequences,  involving,  as 
it  does  or  may,  the  very  life  and 
foundation  of  the  government,  should 
come  from  the  court  of  last  resort, 
and  not  from  any  inferior  court,  and 
for  this  reason  the  court  refused  to 
hold  the  act  unconstitutional. 

i^hat  a  state  of  war  technically  ex- 


isted at  the  time  of  the  amendment, 
in  1919,  of  the  Lever  Act,  and  that 
Congress  had  the  power  to  adopt  such 
amendment,  the  court  said,  in  United 
States  v.  Rusael  (1920)  265  Fed.  414, 
might  be  decided  without  discussion. 

And  in  C.  A.  Weed  &  Co.  v.  Lock- 
wood  (1920)  264  Fed.  463,  affirmed  in 
(1920)  266  Fed.  785,  reversed  in  (U. 
S.  Adv.  Ops.  1920-21,  p.  308)  —  U.  S. 
— ,  66  L.  ed.  — ,  41  Sup.  Ct.  Rep.  — ,  the 
court  said  that,  when  the  original  bill 
was  debated  in  Congress,  it  was  desig- 
nated as  an  "emergency  war  measure," 
and  inasmuch  as  it  had  been  decided  in 
Hamilton  v.  Kentucky  Distilleries'  & 
Warehouse  Co.  (1919)  261  U.  S.  160, 
64  L.  ed.  194,  40  Sup.  Ct  Rep.  106, 
that  the  war  must  technically  be  re- 
garded as  continuing  until  demobilixa- 
tion  is  complete,  and  until  the  Presi- 
dent has  proclaimed  an  end  of  the  war, 
the  power  of  Congress  to  prevent  by 
appropriate  legislation  the  evils  of 
greed  and  profiteering  must  be  upheld. 
And  in  the  affirmance  of  this  case,  re- 
ported in  (1920)  266  Fed.  786,  the 
court  said:  "Since  we  are  still  in  a 
state  of  war,  and  the  war-time  emer- 
gency has  not  expired,  we  are  of  the 
opinion  that  Congress  could  legislate, 
as  it  did,  under  the  authority  of  its 
war  powers,  without  contravening 
article  1,  §  8,  clause  18,  of  the  Con- 
stitution," which  forbids  legislation 
to  deprive  a  citizen  of  property  with,- 
out  due  process  of  law. 

And  it  was  held  in  United  States  v. 
Armstrong  (1920)  266  Fed.  688,  that 
conceding  that  Congress,  under  the 
war  power,  could  validly  enact  the 
Lever  Act  at  the  time  of  its  passage, 
it  had,  at  least  within  reasonable 
limitations,  the  power  to  provide  when 
the  act  should  cease  to  be  in  force. 

In  United  States  v.  O^esby  Grocery 
Co.  (1920)  264  Fed.  691,  supra,  in  over- 
ruling  the  contention  that,  the  war 
power  of  Congress  had  expired,  and 
that  the  exercise  of  it  by  the  passage 
of  the  Lever  Act  had  fallen  by  the  ces- 
sation of  the  war  by  the  signing  of  the 
armistice,  the  court  said  that  the  origi- 
nal Lever  Act  stated  that  ita  provisions 
shall  cease  to  be  in  eflFect  when  the 
existing  state  of  war  between  the 
United  States  and  Germany  shall  have 
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terminated,  and  the  fact  and  date  of 
such  termination  shall  be  ascertained 
and  proclaimed  by  the  President,  and 
that  no  such  proclamation  had  been 
made  by  the  President,  but  instead 
numerous  proclamations  had  been 
made  by  him  since  the  armistice  in 
enforcement  of  this  act,  and  that  Con- 
gress itself  subsequently  amended  the 
act,  and  that  Congress  and  the  Presi- 
dent were  the  constitutional  judges  of 
the  state  of  war  and  peace,  and  their 
decisions  should  be  abided  in  patience 
by  the  people  and  the  courts. 

And  the  district  judge  in  United 
States  V.  Swedlow  (1920)  264  Fed. 
1016,  said  that  the  Lever  Act  was  one 
of  many  acts  passed  by  Congress  whol- 
ly for  war  purposes,  and  valid  only 
because  it  was  an  exercise  of  the  war 
power,  and  that,  under  the  ruling  of 
the  Supreme  Court,  he  must  hold  that 
its  validity  had  not  yet  ceased. 

The  validity  of  various  sections  of 
the  Lever  Act  had  been  passed  up- 
on by  the  lower  Federal  courts 
prior  to  the  decision  in  the  Cohen 
Case.  Thus,  %  25  of  the  act,  au- 
thorizing the  President  to  fix  the 
prices  of  coal  and  coke,  was  up- 
held in  United  States  v.  Pennsylvania 
Central  Goal  Co.  (1918)  266  Fed.  703; 
The  objections  to  this  section  were  that 
it  was  not  within  the  power  of  Con- 
gress to  enact  it.  and  it  was  violative 
9f  the  4th  Amendment  of  the  Constitu- 
tion; that  it  unlawfully  deprived  a 
citizen  of  his  rights  to  freely  con- 
tract; that  it  attempted  unlawfully  to 
empower  the  Federal  authorities  to 
regulate  and  govern  intrastate  traffic, 
thus  illegally  interfering  with  the 
property  right  of  the  citizens  to  con- 
tract within  the  state;  that  it  de- 
prived defendant  of  the  just  and  equal 
protection  of  the  law;  and  that  it 
created  an  unjust  discrimination  in 
the  sale  of  commodities.  The  court, 
in  answering  theqe  objections,  said: 
"We  are  engaged  in  a  great  war,  in- 
volving not  only  the  fundamental 
rights  of  the  nation  and-  her  people, 
but,  in  case  of  an  adverse  issue,  the 
very  existence  of  the  Republic  itself. 
This  war,  constitutionally  declared  by 
Congress,  requires  the  raising,  equip- 
t  ping,  and  supporting  of  armies  and 


navies,  of  which  the  President  of  the 
United  States  is  the  Commander  is 
Chief.  That  the  safe^  of  the  Republic 
is  the  first  law  is  as  true  now  as  when 
the  Romans  so  declared.  To  the  high 
office  of  Commander  in  Chief  neces- 
sarily belong  many  inherent  powers. 
He  has  authority,  without  any  act  of 
Congress,  to  exercise  all  belligerest 
rights.  He  may  institute  a  blockade, 
levy  contributions  on  the  enemy,  and 
authorize  the  nulitary  commanders  to 
form  a  civil  and  military  government 
in  the  conquered  territory.  He  may 
establish  there  courts  of  justice. 
When  a  state  of  war  exists,  the  whole 
nation  is  pledged  to  its  succesafol 
prosecution.  Its  resources  must  be 
controlled  and  conserved,  that  large 
armies  may  be  maintained  in  the  field. 
Restrictions  which  in  times  of  peace 
would  be  oppressive  and  unlawful  be- 
come, in  times  of  var,  a  legal  neces- 
sity. Prices  mast  be  regulated  and 
controlled  that  the  strong  may  not  op- 
press the  weak,  nor  be  permitted  to 
extort  unreasonable  profits  through 
the  stress  and  exigencies  of  war.  The 
section  of  the  act  of  Congress  here 
in  question,  seeking  to  regulate  the 
prices  of  coal  and  coke,  is  cleariy  s 
measure  necessary  for  the  effidest 
prosecution  of  the  war;'*a1id,  as  the 
welfare  of  the  nation  is  higher  than 
the  rights  of  any  state,  I  cannot  doubt 
that  it  is  well  within  the  constito- 
tional  power  of  Congress  to  enact" 

Section  6,  prohibiting  the  hoarding 
of  necessaries,  is  not  subject  to  the 
criticism  of  being  class  legislation, 
because  it  is  provided  that  such  sec- 
tion shall  not  include  or  relate  to 
transactions  on  any  exchange,  board 
of  trade,  or  similar  institution  or  place 
of  business  that  may  be  permitted  by 
the  President  under  authority  con- 
ferred upon  him  by  another  section, 
and  because  it  provides  that  any  ac- 
cumulating or  withholding  by  any 
farmer  or  gardener,  co-operative  as- 
sociation of  farmers  or  gardeners,  in- 
cluding live-stock  farmers,  or  any  oth- 
er person,  of  the  product  of  any  ^ann, 
garden,  or  other  land  owned,  leased, 
or  cultivated  by  him,  shall  not  be 
deemed  to  be  hoarding  within  the 
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meaniniT  of  this  act.  United  States 
V.  Swedlow  (Fed.)  supra. 

And  in  the  preceding  case,  as  in 
Merritt  v.  United  States  (1920)  —  C. 
C.  A.  — ,  264  Fed.  870,  such  section 
was  held  not  to  be  void  on  the  ground 
of  indefiniteness  and  uncertain^  as 
to  the  meaning  of  hoarding.  The  pro- 
virion  in  that  regard  is:  "Necessaries 
shall  be  deemed  to  be  hoarded  within 
the  meaning  of  this  act,  when  either 

(a)  held,  contracted  for,  or  arranged 
for  by  any  person  in  a  quantity  in  ex- 
cess of  his  reasonable  requirements 
for  use  or  consumption  by  himself  and 
dependents  for  a  reasonable  time;  or 

(b)  held,  contracted  for,  or  arranged 
for  by  any  manufacturer,  wholesaler, 
retailer,  or  other  dealer,  in  a  quantity 
in  excess  of  the  reasonable  require- 
ments of  his  business,  for  use  or  sale 
by  him  for  a  reasonable  time,  or  rea- 
sonably required  to  furnish  necessa- 
ries produced  in  surplus  quantities 
seasonally  throughout  the  period  of 
scant  or  no  production;  or  (c)  with- 
held, whether  by  possession  or  under 
any  contract  or  arrangraient,  from 
the  market  by  any  person  for  the  pur- 
pose of  unreasonably  increasing  or 
diminishing  the  price." 

And  in  United  States  v.  Armstrong 
<1920)  266  Fed.  688,  a  district  court 
overruled  a  charge  of  indefiniteness 
and  uncertainty  made  against  §  9, 
which  provides  *that  any  person  who 
conspires,  combines,  agrees,  or  ar- 
ranges with  any  other  person  (a)  to 
limit  the  facilities  for  transporting, 
producing,  manufacturing,  supplying, 
storing,  or  dealing  in  a.nj  necessaries; 
(b)  to  restrict  the  supply  of  any  nec- 
essaries; (c)  to  restrict  the  distribu- 
tion of  any  necessaries;  (d)  to  pre- 
vent, limit,  or  lessen  the  manufacture 
or  production  of  any  necessaries  in  or- 
der to  enhance  the  price  thereof  shall, 
upon  conviction  thereof,  be  fined." 

-Section  9  was  repealed  by  the 
amendment  of  1919,  but  the  provision 
of  §  4,  as  amended,  denouncing  con- 
spiracies to  exact  excessive  prices  for 
necessaries,  was  held  void  in  United 
States  V.  Bernstein  (1920)  267  Fed. 
295. 

Prior  to  the  decision  of  the  United 
States  Supreme  Court  in  United  States 


V.  L.  Cohen  Grocery  Co.  (U.  S.)  supra, 
holding  such  section  unconstitutional, 
§  4  of  the  original  act,  amended 
by  §  2  of  the  amendment  of  1919, 
making  it  unlawful  for  any  person  to 
make  an  unjust  or  unreasonable  rate 
or  charge  for  handling  or  dealing  in 
or  with  necessaries,  was  held*  to  be 
within  the  constitutional  powers  of 
Congress  to  enact  war  measures,  in  C. 
A.  Weed  &  Co.  v.  Lockwood  (1920) 
266  Fed.  785,  reversed  in  (U.  S.  Adv. 
Ops.  1920-21,  p.  308)  —  U.  S.  — ,  65  L. 
ed,  — ,  41  Sup.  Ct.  Rep.  — ,  upon  au- 
thority of  United  States  v.  L.  Cohen 
Grocery  Co.  (U.  S.)  supra;  United 
States  V.  Oglesby  Grocery  Co.  (1920) 

264  Fed.  691,  reversed  in  (U.  S.  Adv. 
Ops.  1920-21,  p.  309)  —  U.  S.  — ,  65  L. 
ed.  — ,  41  Sup.  Ct.  Rep.  — t  upon  au- 
thority of  United  States  v.  L.  CoHen 
Grocery  Co.  (U.  S.)  supra;  United 
States  v.  Rosenblum  (1920)  264  Fed. 
578;  and  United  States  v.  Russel 
(1920)  266  Fed.  414. 

In  C.  A.  Weed  &  Co.  v.  Lockwood 
(Fed.)  supra,  the  circuit  court  of  ap- 
peals of  the  second  circuit  took  the 
view  that  this  section  (§  4)  did  not 
contravene  art.  1,  §  8,  clause  18,  of 
the  Constitution,  which  forbids  legis- 
lation that  deprives  the  citizen  of 
property  without  due  process  of  law, 
and  that  it  was  not  objectionable  as 
class  legislation,  because  it  does  not 
apply  to  farmers,  gardeners,  horticul- 
turistS;  vineyarders,  planters,  ranch- 
men, dairymen,  stockmen,  or  other 
agriculturists,  with  respect-  to  the 
farm  products  produced  or  raised  up- 
on land  owned,  leased,  or  cultivated 
by  them. 

But  this  section  (§  4),  as  amend- 
ed in  1919,  was  by  a  district  court, 
in  United  States  v.  Armstrong  (1920) 

265  Fed.  683,  because  it  did  not 
apply  to  farmers,  etc.,  held  to  con- 
tain an  arbitrary  classification,  and 
to  be  repugnant  to  the  "due  proc- 
ess" clause  of  the  6th  Amendment  -of 
the  Federal  Constitution.  And  this 
case  also  held  the  same,  for  the  same 
reason,  as  to  §  26,  which  provides 
'*that  any  person  carrying  on  or  em- 
ployed in  commerce  .  .  .  in  any 
-article  suitable  for  human  food,  fuel, 
or  other  necessaries  of  life,  who  .  .  . 
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shall  store,  acquire,  or  hold,  or  who 
shall  destroy  or  make  away  with  any 
such  article  for  the  purpose  of  limit- 
ing  the  supply  thereof  to  the  public 
or  affecting  the  market  price  thereof, 
in  auch  commerce,  whether  tempora- 
rily or  otherwise,  shall  be  deemed  guil- 
ty of  a  felotty.  .  .  .  Provided,  that 
any  storing  or  holding  by  any  farmer, 
gardener,  or  other  person  of  the  prod- 
ucts of  any  farm,  garden,  or'  other 
land  cultivated  by  him  shall  not  be 
deemed  to  be  a  storing  or  holding 
within  the  meaning  of  this  act:  Pro- 
vided further,  that  farmers  and  fruit 
growers,  co-operative  and  other  ex- 
changes, or  societies  of  a  similar  char- 
acter shall  not  be  included  within  the 
provisions  of  this  section/* 

And  also  in  United  States  v.  Bern- 
stein (Fed.)  supra,  this  section  (§  4), 
as  amended,  was  held  to  be  in  con- 
travention of  the  same  constitutional 
amendment. 

That  §  4  was  not  void  for  uncertain- 
ty or  indefiniteness  was  held  in  C.  A. 
Weed  &  Co.  v.  Lockwood  (1920)  266 
Fed.  785,  supra;  United  States  v. 
Oglesby  Grocery  Co.  (1920)  264  Fed. 
691,  supra;  United  States  v.  Rosen- 
blum  (1920)  264  Fed.  578,  supra; 
United-  States  v.  Spokane  Dry  Goods 
Co.  (1920)  264  Fed.  209;  and  United 
States  v.  Russel  (1920)  265  Fed.  414, 
supra. 

In  C.  A.  Weed  &  Co.  v.  Lockwood 
(Fed.)  supra,  the  appellant  attacked 
the  validity  of  this  provision  (§  4), 
claiming  that  it  was  too  vague  and  in- 
definite to  constitute  a  valid  definition 
of  crime,  and  that  it  was  in  contraven- 
tion of  article  6  of  the  Consfltution 
which  provides  that  in  all  criminal 
prosecutions  the  accused  shall  enjoy 
the  right  to  be  informed  of  the  nature 
and  cause  of  the  accusation.  As  it 
may  be  of  interest  to  contrast  the  rea- 
soning of  the  court  on  this  point  with 
that  of  the  United  States  Supreme 
Court  in  United  States  v.  L.  Cohen 
Grocery  Co.  (U.  S.)  supra,  its  opinion 
has  been  quoted.  The  court  said: 
"The  contention  Is  advanced  that  the 
language  of  the  statute:  *It  is  hereby 
made  unlawful  for  any  person  wil- 
fully ...  to  make  any  unjust  or 
unreasonable  rate  or  charge  in  han- 


dling or  dealing  in  or  with  any  neces- 
saries, to  conspire  [or]  combine 
.  .  .  with  any  other  person  .  .  . 
to  exact  excessive  prices  for  any  neces- 
saries,'— provides  or  establishes  no 
particular  standard  of  conduct;  that 
ideas  of  reasonableness  and  excessive- 
ness  are  so  vague  and  variant  that  no 
dealer  can  tell  whether  his  charges  or 
prices  are  lawful,  except  by  the  subse- 
quent opinion  of  the  jury;  and  it  is 
said  that  a  process  of  law  that  would 
condemn  one  to  lose  property  or  lib- 
erty for  an  act,  without  having  pre- 
viously clearly  denounced  the  act  as 
a  crime,  would  not  seem  to  be  due 
process,  the  argument  being  that  the 
subsequent  finding  of  a  jury,  there- 
fore, expressing  its  opinion  that  the 
particular  act  constituting  the  sale  as 
unlawful  at  the  price  charged  could 
not  have  been  known  to  the  defend- 
ant, and  therefore  knowing  it  only  aft- 
er conviction,  would  have  all  of  the 
oppressiveness  of  an  ex  post  facto 
law.  The  contention  is  that  the  words 
'unjust  and  unreasonable*  make  for  the 
mischief.  .  .  .  Where  the  statute  is 
within  the  legislative  power  of  Con- 
gress, the  courts  are  slow  to  say  that 
they  cannot  understand  and  enforce 
its  provisions.  Before  doing  so,  the 
courts  exhaust  their  efforts  at  practi- 
cal construction.  ...  In  the  crimi- 
nal side  of  the  court,  statutes  are  en- 
forced daily  which  prohibit  schemes 
to  defraud,  and  there  are  no  schedules 
of  acts  or  specific  definition  of  the 
forbidden  conduct.  There  is  left  to 
the  courts  freedom  to  condemn  any 
new  or  ingenious  way  that  was  ud- 
known  at  the  time  the  statutes  were 
enacted.  In  determining  what  is  an 
unjust  and  unreasonable  .rate,  many 
elements  may  be  submitted  to  the 
jury;  the  cost  price  to  the  merchant, 
his  overhead  charges,  his  rent,  what 
is  a  customary  and  usual  margin  of 
profit  as  it  exists  in  the  trade,  the 
length  of  time  he  carried  the  article, 
and  his  interest  charges  may  also  be 
of  importance.  The  defendant  can  be 
generally  guided  by  these  elements, 
which  should  plainly  lead  him  between 
the  extreme  of  the  obviously  illegal 
and  the  plainly  lawful.** 
However,  the  view  taken  by  the 
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United  States  Saprame  Court  in  Unit- 
ed States  V.  L.  Cohen  Grocery  Co.  (U. 
S.)  supra,  was  anticipated  in  a  num- 
ber of  cases  in  the  district  court. 
Thus,  in  United  States  v.  L.  Cohen 
Grocery  Co.  (1920)  264  Fed.  218,  af- 
firmed in  (U.  S.  Adv.  Ops.  1920-21,  p. 
300)  —  U.  S.  — .  66  L.  ed.  — ,  41  Sup. 
Ct.  Rep.  — ,  and  in  Detroit  Creamery 
Co.  V.  Kinnane  (1920)  264  Fed.  846, 
affirmed  in  (U.  S.  Adv.  Ops.  1920-21, 
p.  307)  —  U.  S.  — ,  65  L.  ed.  — ,  41  Sup. 
Ct.  Rep.  — ,  upon  authority  of  United 
States  V.  L.  Cohen  Grocery  Co.  (U. 
S.)  supra,  district  courts  held  this 
section  (§  4)  invalid  as  too  iincertain 
and  indefinite,  in  violation  of  the  6th 
Amendment  of  the  Constitution. 

And  in  United  States  v.  Bernstein 
(1920)  267  Fed.  295,  the  same  was 
held  as  to  this  section  (§  4);  as  amend- 
ed in  1919. 

Ml.  Construction. 

Although  §  4,  in  its  present  form, 
has  been  practically  eliminated  from 
the  Lever  Act  by  Uie  decision  in  the 
Cohen  Case,  the  cases  construing  that 
section,  as  well  as  those  construing 
other  sections  of  the  act,  have  been 
set  out  in  the  annotation.  It  will  be 
observed  that  some,  at  least,  of  the 
cases  involving  %  4,  construed  words . 
or  phrases  which  must  almost  neces- 
sarily be  used  in  any  legislation  seek- 
ing to  accomplish  the  purpose  of  that 
section,  even  though  the  objectionable 
features  of  the  section  in  its  present 
form  are  avoided. 

After  the  reversal  in  the  reported 
case  -(MossEW  v.  United  States,  ante. 
1261)  of  the  defendant's  conviction, 
the  indictment  was  quashed,  and  he 
applied  for  a  refund  of  the  fine  paid 
by  him.  There  being  no  provision 
therefor  In  the  Lever  Act,  he  petition- 
ed the  court  to  order,  after  a  sum- 
mary investigation,  under  §  9636  of 
the  Barnes  Code  (Comp.  Stat.  §  10,- 
180,  3  Fed.  SUt.  Anno.  2d  ed.  p.  332), 
the  Secretary  of  the  Treasury  to  make 
remission  of  the  fine,  but  his  applica- 
tion was  denied  in  United  States  v. 
Mossew  (1920)  268  Fed.  383,  upon  the 
ground  that  it  was  the  wrong  remedy. 

Upon  the  question  as  to  the  con- 
tinuation in  force  of  the  Lever  Act, 


regardless  of  an  actual  condition  of 
peace,  it  was  held  in  United  States  v. 
Armstrong  (1920)  265  Fed.  683,  that, 
80  far  as  a  state  of  war  might  be  fixed 
by  act  of  Congress,  such  state  exist- 
ed, at  least  until  October  22,  1919, 
the  time  of  the  passage,  of  the  amend- 
ment, and  the  court  could  try  offenses 
against  the  act  committed  before  that 
time,  especially  in  view  of  the  provi- 
sion of  §  24  that  "any  offense  com- 
mitted and  all  penalties,  forfeitures, 
or  liabilities  incurred  prior  to  such 
termination  may  be  prosecuted  or  pun- 
ished in  the  same  manner  and  with  the 
same  effect  as  if  this  act  had  not  been 
terminated." 

In  Kuenster  v.  Meredith  (1920)  264 
Fed.  243,  the  court  said  that  the  Lever 
Act  made  the  live  stock  commission 
business  at  the  Chicago  stockyards  un- 
lawful unless  licensed  by  the  Secre- 
tary of  Agriculture,  and  it  was  held 
that  while  there  was  nothing  in  the 
statute,  the  presidential  proclamation, 
or  the  rules  and  regulations,  expressly 
making  the  license  revocable,  the  pow- 
er to  revoke  was  implied,  and  that  the 
provision  in  stockyards  licenses  that 
each  one  is  subject  to  revocation  for 
violation  by  the  licensee  of  any  pro- 
vision of  the  statute  or  regulations 
was  valid;  but  it  was  held  in  this 
case  that  the  licensee^  admittedly  gnil- 
1y  of  making  excessive  feed  charges, 
had  not  violated  the  statute  or  the 
regulations,  because  there  was  no  evi- 
dence that  his  action  was  wilful.  The 
sections  of  the  act  and  the  regulations 
involved  were:  §  4,  providing  that  it 
is  unlawful  for  any  person  wilfully 
to  make  any  unjust  and  unreasonable 
rate  or  charge  in  handling,  or  dealing 
in,  or  with  any  necessaries;  §  6,  pro- 
viding that  any  person  who  wilfully 
fails  or  refuses  to  discontinue  any  un- 
just, unreasonable,  discriminatory, 
and  unfair  profit  or  practice,  in  ac- 
cordance with  the  requirement  of  an 
order  issued  under  this  section,  or 
any  regulation  prescribed  under  thia 
section,  shall  be  punished;  and  §  7 
of  regulation  3,  providing  that  a  li- 
censee shall  not  make  any  unjust 
charge  for  feeding  live  stock  in,  or  in 
connection  with,  stockyards. 

The  words  "any  necessaries"  in  £ 
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4  of  the  oricfnal  Lever  Act,  providing 
that  it  is  unlawful  to  make  any  unjnst 
or  unreasonable  charges  relating 
thereto,  cannot  be  construed  to  em- 
brace a  piece  of  cloth,  in  view  of  §  1, 
which  states  that  the  object  of  the  act 
is  to  control .  foods,  feeds,  and  fuel, 
"hereafter  in  this  act  called  neces- 
saries/' nor  is  cloth  "wearing  apparel,'* 
which  was  added  to  §  1  by  the  amend- 
ment of  1919.  United  States  v.  Ameri- 
can Woolen  Co.  (1920)  265  Fed.  404. 

An  indictment  under  the  original 
§  4  of  the  Lever  Act  for  profiteering 
in  sugar  was  held  in  the  reported  case 
(HossEW  V.  Unhied  States,  ante,  1261) 
not  to  charge  a  crime,  upon  the  ground 
that  no  penalty  was  prescribed  in  such 
aection  for  such  act,  nor  was  any  pun- 
ishment prescribed  in  any  other  part 
M  the  act.  And  the  same  was  held  in 
United  States  v.  Armstrong  (1920) 
266  Fed.  683,  on  a  prosecntion  for  a 
conspiracy  to  violate  such  section. 
This  omission  was,  however,  remedied 
in  the  amendment  of  1919. 

An  indictment  for  profiteering  in 
clothing,  under  §  2  of  the  amendment 
of  1919,  was  upheld  in  0.  A.  Weed  & 
Co.  V.  Lockwood  (1920)  264  Fed.  463, 
affirmed  on  another  point  in  (1920) 
266  Fed.  786,  reversed  in  (U.  S.  Adv. 
Ops.  1920-21,  p.  308)  —  U.  a  — ,  65 
L.  ed.  — ,  41  Sap.  Ct.  Rep.  — ,  as 
Against  the  objection  that  it  was 
void  because  the  President  had  pow- 
er to  determine  prices  of  neces- 
saries, and  omitted  to  do  so,  and  that 
it  was  a  prerequisite  to  the  violation 
of  the  act  that  he  should  specify  a 
fair  price  for  wearing  apparel.  The 
court,  answering  this  objection,  said: 
"But  {  1,  which  authorizes  the  Presi- 
dent to  make  regulations  and  to  issue 
'such  orders  as  are  essential  effective- 
ly to  carry  out  the  provisions  of  this 
act,'  does  not,  in  my  opinion,  require 
that  he  fix  the  prices  of  wearing  ap- 
parel or  necessaries.  By  specific  ref- 
«renca  the  President  was  empowered, 
in  other  sections  of  the  Lever  Act,  to 
■&K.  the  price  of  wheat,  coal,  and  coke, 
but  not  that  of  wearing  apparel  or 
food,  and  his  failure  to  do  so,  perhaps 
hecause  of  its  recognized  futility,  does 
not  render  the  indictment  invalid.^' 

A  similar  indictment  was  upheld  in 


United  States  v.  Spokane  Dry  Goods 
Co.  (1920)  264  Fed.  209,  as  affainstthe 
objection  that  the  indictment  did  net 
charge  or  allege  when'the  goods  were 
purchased  or  procured,  or  that  the 
selling  price  was  in  itself  unreason- 
able or  unjust,  the  court  saying  that 
the  indictment  did  not  stop  with  the 
mere  averment  of  the  difference  be- 
tween the  purchasing  and  selling 
price,  but  further  charged  that  the 
selling  price  was  an  unreasonable,  un- 
fair, and  excessive  price,  that  this  lat- 
ter averment,  coupled  with  the  aver- 
ment showing  a  difference  between  the 
purchasing  and  selling  price,  bxoogltt 
the  case  clearly  within  the  prohibitioB 
of  the  statute. 

Undet  §§  10  and  12  of  the  Lever  Act 
and  §  120  of  chapter  1S4  of  the  Act  of 
Congress  of  June  3,  1916  (Comp.  Stat 
§§  3116f  and  311&g,  9  Fed.  Stat.  Anne. 
2d  ed.  p.  1343).  known  as  the  National 
Defense  Act,  the  President  can  seize 
and  operate  plants  for  the  manufac- 
ture of  yam,  and  through  the  War  In- 
dustries Board,  a  duly  created  govern- 
ment agency,  control  its  use.  In 
Crown  Embroidery  Works  v.  Gordon 
(1920)  190  App.  Div.  472,  180  N.  Y. 
Supp.  168,  §  10  authorizes  the  Presi- 
dent to  requisition  any  supplies  re- 
quired for  the  maintenance  of  the 
Army  or  Navy,  or  any  other  pablie  use 
connected  with  the  common  defense, 
and  §  12  authorizes  him,  for  any  like 
purpose,  to  take  over  and  operate 
manufacturing  plants,  and  §  120  of  tiie 
Act  of  1916  authorizes  him  in  time 
of  war,  or  when  war  is  imminent,  to 
commandeer  manufacturing  plants 
and  materials,  and  to  appoint  a  board 
on  the  mobil^tion  of  induatries  es- 
sential to  military  preparedness. 

The  word  "may,"  in  the  last  clause 
of  the  1st  paragraph  of  §  25  of  the 
Lever  Act,  is  permissive,  which  clause 
provides  that  the  authority  of  the 
President  to  fix  the  price  of  coal  and 
coke  may  be  exercised  by  him  through 
the  agency  of  the  Federal  Trade  Com- 
mission. United  States  v.  Ford  (1920) 
263  Fed.  440.  The  court  said:  «*And 
that  it  was  so  intended  is  clear  from 
the  context.  It  may  be  noted  that  the 
dd  paragraph  vests  in  the  President  a 
similar  optional   discretion   to  act 
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through  the  commission  or  otherwise. 
The  authority  of  the  commission,  un- 
der the  18th  para^aph  of  the  section^ 
is  to  fix  local  prices  only  after  direc- 
tion  by  the  President  to  make  the  in- 
vestigation authorized  by  the  11th 
paragraph.  The  grant  of  powers  to 
the  commission  is  contingent,  and  does 
not  become  effective  until  that  direc- 
tion is  given.  Such  grant  does  not, 
therefore,  require  the  construction  of 
the  Ist  paragraph,  to  the  effect  .that 
the  President  can  act  only  through  the 
commission,  for  which  the  defendant 
contends." 

An  indictment  under  §  25  which 
charged  that  the  defendants,  engaged 
in  tbe  business  of  jobbers  of  coal,  with 
full  knowledge  that  the  President  had 
fixed  a  maximum  price  for  the  sale  of 
coal,  unlawfully  combined  to  demand 
and  receive  from  certain  parties  a 
higher  price  per  ton  than  the  maxi- 
mum price  fixed  by  the  President,  was 
held  in  United  States  v.  Pennsylvania 
Central  Coal  Co.  (1918)  256. Fed.  703, 
to  be  sufficiently  specific  to  define  and 
identify  the  offense  charged,  the  court 
sirring  that  it  was  not  necessary  that 
the  offense  which  was  intended  to  be 
committed  as  a  result  of  the  conspir- 
acy should  be  described  with  the  par- 
ticularity required  in  an  indictment  in 
which  such  matter  is  charged  as  a 
substantive  crime,  and  that  it  was  un- 
necessary, in  alleging  overt  acts  in 
the  indictment,  committed  by  one  of 
the  conspirators,  to  set  forth  in  what 
manner  the  several  overt  acts  tended 
to  effect  the  purpose  of  the  conspiracy, 
but  that  it'  was  sufficient  to  allege  that 
such  acts  were  done  to  effect  its  ob- 
ject. 

In  Majestic  Coal  Co.  v.  W.  J.  Bush 
&  Co.  (1918)  171  N.  Y.  Supp.  662.  the 
court  upheld  a  coal  jobber's  contract 
for  the  sale  of  coal  at  the  cost  price 


plus  the  profit  allowed  by  the  Presi- 
dent's executive  order,  made  under  § 
25  of  the  Lever  Act,  although  the  con- 
tract was  made  after  the*  executive 
order  fixing  the  price  of  coal  at  the 
mines,  and  a  like  order,  stating  a  job- 
ber's permissible  margin  of  profit, 
where  the  jobber  purchased  the  coal, 
before  the  order  of  the  President  fix- 
ing the  price,  at  a  cost  in  excess  of 
such  price,  and  the  jobber's  contract 
for  the  sale  of  such  coal  was  made  be- 
fore the  promulgation  of  a  rule  by  the 
United  States  Fuel  Administrator,  to 
the  effect  that  a  jobber  whp,  at  the 
date  of  the  President's  order  fixing  the 
price  of  coal,  held  a  contz^ct  for  the 
purchase  of  coal  without  having  al- 
ready sold  or  contracted  to  sell  the 
coal,  shall  not  sell  such  coal  at  more 
than  the  price  fixed  by  the  President 
for  the  sale  of  coal  after  the  date  of 
such  order,  plus  the  jobber's  commis- 
sion. 

Where  a  contract  for  the  sale  of  coal 
is  made,  after  the  President  had  fixed 
the  price  thereof  under  §  25  of  the 
Lever  Act,  in  excess  of  the  price  so 
fixed,  and  during  the  delivery  of  the 
coal  the  price  is  twice  raised  by  the 
Fuel  Administrator,  the  seller,  assum^ 
ing  the  contract  to  be  lawful,  can  re- 
cover only  the  price  fixed  by  the  Presi- 
dent or  the  Fuel  Administrator,  when 
such  price  does  not  exceed  the  con- 
tract price,  and  can  recover  only  the 
contract  price,  when  the  price  fixed 
by  the  Fuel  Administrator  is  in  excess 
thereof,  since  under  the  Lever  Act  the 
Fuel  Administrator  was  only  author- 
ized to  fix  the  maximum  price  of  coal, 
and  is  not  empowered  to  deprive  par- 
ties of  the  right  to  contract  for  coal 
at  a  lower  price.  Bewly-Darat  Coal 
Co.  V.  Chattanooga  Gas  Co.  (1920) 
142  Tenn.  460,  220  S.  W.  1083. 

G.  V.  I. 
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MERCHANTS'  NATIONAL  BANK,  Respt., 

V. 

LLOYD  H.  SMITH  et  al.,  Appts. 


CHARLES  W.  HICKMAN,  Appt, 

V. 

SAME.  Respts. 
South  Carotina  Supreme  Couft— /uly  10,  1P18. 
(110  S.  C.  458,  96  S.  E.  690.) 

SiDs  and  notes  —  overdue  interest  —  bona  fide  purchaser. 

That  interest  is  due  and  unpaid  on  an  unmatured  note  does  not  affect 
the  bona  fides  of  one  purchasing  it. 

iSee  note  on  this  question  beginning  on  page  1277.] 

(Gary,  Ch.  J.,  and  Eraser,  J.,  disaoit.) 


Appeal  by  defendants  from  a  judgment  of  the  Common  Pleas  CJircuit 
Court  for  Pickens  County  (Gary,  J.)  in  favor  of  the  plaintiff  bank,  in  an 
action  on  a  note.  Affirmed. 

Appeal  by  plaintiff  Hickman  from  a  judgment  of  the  Common  Fleas 
Circuit  Court  for  Pickens  County  (Gary,  J.)  in  favor  of  defendants  in  an 
action  on  a  note.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Cothran,  Dean,  &  Cothran,    the  instrument  ia  dishonored,  or  to  put 


for  plaintiffs,  Hickman  and  bank: 

A  verdict  should  have  been  directed 
in  favor  of  plaintiffs  for  the  reason 
that  no  other  inference  can  reasonably 
be  drawn  from  the  testimony  than  that 
they  were  commercial  assignees  of  the 
note  sued  upon. 

Citizens  Trust  &  Sav.  Bank  v.  Stack- 
house,  91  S.  C.  455,  40  L.R.A.(N.S.) 
454,  74  S.  E.  977;  New  England  Nat. 
Bank  v.  Wallace,  97  S.  C.  52,  80  S.  E. 
460;  Central  Nat.  Bank  v.  Grimes,  98 
S.  C.  218,  82  S.  E.  420;  Commerce 
Trust  Co.  V.  Grimes,  98  S.  C.  220.  82 
S.  E,  420;  Edens  v.  Gibson,  100  S.  C. 
354,  84  S.  E.  1005;  City  Nat.  Bank  v. 
Given,  108  S.  C.  174,  87  S.  E.  998; 
Farmers  Bank  v.  Crawford,  103  S.  C. 
340,  88  S.  E.  13;  Trimble  v.*  Carlisle, 
103  S.  G.  411.  88  S.  E.  28;  Cannon  v. 
Clarendon  Hardware  Co.  103  S.  C.  638, 
88  S.  E.  284;  Harrison  v.  Crosby,  104 
S.  C.  350,  88  S.  E.  1102. 

The  fact  that  a  note  calls  for  in- 
terest payable  annually,  and  is  as- 
signed after  the  first  interest  period 
has  passed,  but  before  the  maturity  of 
the  note,  is  not  of  itself  sufficient  to 
affect  the  purchaser  with  notice  that 


him  on  inquiry  concerning  the  unM. 
or  to  constitute  a  circumstance  carry* 
ing  the  question  to  the  jury. 

Dan.  Neg.  Inst.  5th  ed.  §  787;  Kelley 
V.  Whitney,  30  Am.  Rep.  697,  and  note, 
45  Wis.  110;  Boss  v.  Hewitt,  15  Wis. 
261 ;  National  Bank  of  N.  A.  v.  Kirby, 
108  Mass.  497;  Bigelow,  Bills,  2d  ed. 
445;  Cooper  v.  Hocking  Valley  Nat. 
Bank,  21  App.  358  Clnd.)  69  Am.  St. 
Rep.  365,  50  N.  E.  775;  Fox  v.  Hart- 
ford &  W.  H.  Horse  R.  Co.  70  Conn.'l, 
38  Atl.  871;  Gilbough  v.  Norfolk  &  P. 
R.  Co.  1  Hughes,  410,  Fed.  Gas.  No. 
5,419;  State  ex  rel.  Flock  v.  Cobb,  64 
Ala.  158 ;  1  Jones,  Mortg.  6th  ed.  §  841, 
p.  882 ;  Patterson  v.  Wright,  64  Wis. 
289,  25  N.  W.  10;  Cooper  v.  Hocking 
Valley  Nat.  Bank,  21  Ind.  App.  358,  69 
Am.  St.  Rep.  365,  50  N.  E.  775;  United 
States  Nat.  Bank  v.  Floss,  38  Or.  6S, 
84  Am.  St.  Rep.  752,  62  Pac.  751;  Take 
V.  Feagin,  —  Tex.  Civ.  App.  — ,  181  S, 
W.  805;  Winter  v.  Nobs,  19  Idaho,  18, 
112  Pac.  525,  Ann.  Cas.  1912C,  302; 
Gillette  v.  Hodge,  95  C.  C.  A.  205, 170 
FeA.  318;  Taylor  v.  American  Nat 
Bank,  63  Fla.  631,  57  So.  678,  Ann. 
Cas.  1914A,  309;  Mendenhall  Lumber 
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Co.  V.  State  Bank,  97  Miss.  648,  54  So. 
883;  Bank  of  Sdffflfleld  v.  Farmers* 
Co-op.  Mfg.  Co.  18  L.RJ^.  201,  2  C.  C. 
A.  637.  2  U.  S.  App.  282,  52  Fed.  98; 
Spencer  v.  AIM  Point  Transp.  Co. 
53  Wash.  77,  182  Am.  St.  Rep.  1058, 
101  Fac.  509;  Keene  Five  Cent  Sav. 
Bank  v.  Reid,  69  C.  C.  A.  225.  123  Fed. 
221;  Crissey  t.  Morrill,  60  C.  C.  A.  460, 
126  Fed.  884;  Cromwell  v.  Sac  County, 
96  U.  S.  51,  24  L.  ed.  681;  Indiana  & 
I.  C.  R.  Co.  V.  Sprague,  103  U.  S.  756, 
26  L.  ed.  554;  Thompson  t.  Perrine, 
106  U.  S.  589.  27  L.  ed.  298.  1  Sup.  Ct. 
Rep.  564.  668;  Morgan  v.  United 
States.  113  U.  S.  476,  28  L.  ed.  1044. 
5  Sup.  Ct.  Rep.  588. 

Sfessrs.  Carey  &  Carey,  for  defend- 
ants. 

The  mere  nonpayment  of  overdue 
interest  does  not  dishonor  a  negotiable 
note;  still  it  is  a  fact  to  be  left  to  the 
jury,  in  connection  with  other  facts 
and  circumstances,  in  determining  the 
question  whether  the  holder  has  taken 
the  note  in  good  faith  and  without  no- 
tice of  existing  defenses. 

Morton  v.  New  Orleans  &  S.  R.  Co. 
79  Ala.  590;  National  Bank  of  N.  A. 
V.  Kirby.  108  Mass.  497;  Fidelity  Trust 
Co.  V.  Mays,  142  Ga.  821,  83  S.  E.  961; 
Fidelity  Trust  Co.  v.  Whitehead,  165 
N.  C.  74.  80  S.  E.  1065.  Ann.  Cas. 
1915D,  200;  Merchants  Nat.  Bank  v. 
Brisch,  154  Mo.  App.  631,  136  S.  W. 
28;  Union  Nat.  Bank  v.  Winsor,  101 
Minn.  470.  118  Am.  St.  Rep.  641,  112- 
N.  W.  999,  11  Ann.  Cas.  204;  Citizens 
Trust  &  Sav.  Bank  v.  Stackhouse,  91 
S.  C.  455,  40  L.R.A.(N.S.)  454,  74  S. 
E,  977. 

Watts,  J.,  delivered  the  opinion  of 
the  court: 

The  two  cases  above  stated  were 
heard  together,  and  are  known  as 
the  Bank  Case  and  the  Hickman 
Case,  for  convenience  of  reference. 
The  Bank  Case  is  a  suit  on  a  notb 
dated  January  14, 1907,  due  October 
1, 1909.  for  $1,000,  and  the  Hickman 
Case  is  a  similar  suit  on  a  note  of 
the  same  date  for  $1,000,  due 
October  1.  1910.  Both  notes  were 
given  for  a  stallion  sold  the  defend- 
ants by  J.  Crouch  &  Son,  of  the  state 
of  Indiana.  The  plaintiffs  claim  to 
be  purchasers  of  value  before  due  of 
said  notes,  without  notice  of  the  de- 
fenses relied  upon  by  the  defend- 
ants. 

The  suits  were  filed  in  the  court  of 
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common  pleas  for  Pickens  county 
August  26,  1910.  Long  after  the 
issues  were  made  up  in  the  cases,  on 
the  19th  day  of  October,  1914,  the 
plaintiffs  procured  assignments  ot 
the  original  contracts  of  sale  of  said 
horse,  and  on  the  26th  day  of  Sep- 
tember, 1916.  filed  supplemental 
complaints,  setting  up  in  each  case 
a  second  cause  of  action  arising  out 
of  these  contracts  and  assignments. 
The  defendants  in  their  answers 
deny  that  the  plaintiffs  are  pur- 
chasers before  due»  in  good  faith, 
for  vahie,  of  said  notes,  and  set  up 
failure  of  consideration  in  said 
not«9,  breach  of  warranty,  and  fraud 
in  procuring  the  contracts,  and  al< 
terations  of  said  notes  after  they 
were  given,  and  allege  that  the 
plaintiffs  took  said  notes  with  no- 
tice, and  occupy  the  same  position  as 
J.  Crouch  &  Son.  with  whom  all  the 
contracts  were  made.  On  these 
pleadings  the  cases  were  tried  be- 
fore Judge  F.  B.  Gary  at  the  March. 
1916.  term  of  court.  At  the  close  of 
the  testimony  the  plaintiffs  made  a 
motion  for  directed  verdicts.  The 
motion  was  refused  in  both  cases, 
the  trial  judge  holding  that  they 
•  should  both  go  to  the  jury.  He 
afterwards  changed  his  mind  as  to 
the  Bank  Case,  and  directed  a  ver- 
dict for  the  plaintiff,  but  sent  the 
Hickman  Case  to  the  jury,  which  re- 
sulted in  a  verdict  for  the  defend- 
ants. From  the  judgment  in  the 
Bank  Case  the  defendants  have  ap- 
pealed, and  in  the  other  case  Hick- 
man has  appealed. 

In  the  Hickman  Case  the  appel- 
lant by  ten  exceptions  alleges  error 
in  not  directing  a  verdict  for  the 
plaintiff,  and  in  the  Bank  Case  the 
appellants  by  six  exceptions  allege 
error  in  directing  a  verdict  in  favor 
of  the  plaintiff.'  The  exceptions  in 
the  Bank  Case  are  overruled.  His 
Honor  had  ample  authority  for  di- 
recting a  verdict  under  the  facts  of 
the  case  as  developed  in  evidence 
and  under  the  authorities  of  this 
court.  Citizens  Trust  &  Sav.  Bank 
V.  Stackhouse,  91  S.  C.  455,  40 
L.R.A.(N.S.)  454,  74  S.  E.  977; 
New  England  Nat.  Bank  v.  Wallace, 
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97  S.  C.  52,  80  S.  E.  460;  Central 
Nat.  Bank  v.-  Grimes,  98  S.  G.  218, 
82  S.  E.  420 ;  Edens  v.  Gibson,  100  S. 
C,  354,  84  S.  E.  1005;  City  Nat. 
Bank  v.  Given,  103  S.  C.  174,  87  S. 
E.  998 ;  Farmers  Bank  v.  Crawford, 
103  S.  C.  340,  88  S.  E.  13 ;  Trimble  v. 
Carlisle,  103  S.  C.  411,  88  S.  E.  28; 
Cannon  v.  Clarendon  Hardware  Co. 
103  S.  C.  638, 88  S.  E.  284;  Harrison 
V.  Crosby,  104  S.  C.  350,  88  S.  £. 
1102;  Fanners  &  M.  Bank  v.  White- 
head, 105  S.  C.  100,  89  S.  E.  657. 

In  the  Hickman  Case  the  facts  are 
identical,  but  as  to  the  alleged  inter* 
lineation  of  the  words  "without  off- 
set" in  the  note  his  Honor  charged 
the  jury  that,  even  if  the  interlinea- 
tion had  been  made  after  the  exeou- 
tion  and  delivery  of  the  note,  it  did 
not  amount  to  an  alteration  of  the 
note  in  a  material  particular,  and 
could  not  affect  the  validity  of  the 
note.  There  is  no  exception  or  ap- 
peal from  that  ruling  on  the  part  of 
his  Honor.  An  alteration  of  a  note 
in  any  immaterial  particular  will 
not  affect  its  validity. 

The  other  circumstances  claimed 
to  constitute  notice  that  the  annual 
interest  on  the  note  was  past  due  and 
unpaid  at  the  time  the  note  was  as- . 
signed,  but  before  the  maturity  of 
the  note,  are  not 
?^-V;*::*tat«7;;  sufficient  to  aSect 
^eh>'»*  purchaser  with 

notice,  or  put  him 
on  inquiry  concerning  the  same,  or 
to  constitute  such  a  circumstance  as 
to  carry  the  case  to  the  jury.  The 
note  sued  on  is  dated  January  14, 
1907;  maturity  October  1,  1910; 
date  of  transfer,  July  19,  1910 ;  in- 
terest to  be  paid  annually.  The 
mere  fact  that  the  interest  was  not 
paid  cannot  affect  a  bona  fide  pur- 
chaser for  value  of  negotiable  paper, 
as  it  is  a  mere  incident  of  the  debt, 
and  the  holder  loses  no  right  as 
against  the  parties,  whether  makers 
or  indorsers,  by  failure  to  demand 
it,  and  it  does  not  constitute  a  cir- 
cumstance to  put  purchaser  on  no- 
tice or  to  make  inquiry.  The  fact 
alone  that  instalments  of  interest 
were  overdue  and  unpaid,  discon- 
nected with  other  facts,  is  not  suf- 


ficient to  affect  the  position  of  one 
who  takes  a  negotiable  note  for 
value  before  maturity  and  becomes  a 

bona  fide  holder,  and  Hickman's  note 
is  not  subject  to  the  defenses  set  up. 
We  think  the  exceptions  of  Hick- 
man  should  be  sustained,  and  that 
his  Honor  was  in  error  in  not  direct- 
ing a  verdict  in  favor  of  the  ^pel- 
lant. 

The  judgment  of  tteiwttrt  is  that 
the  judgment  of  the  Circuit  Court 
in  the  case  of  Merchants'  National 
Bank  be  aJQSrmed,  and  that  in  the 
case  of  C.  W.  Hickman  that  the 
judgment  be  reversed,  and  the  case 
remanded  to  the  Circuit  Court,  with 
instructions  to  the  clerk  of  court  of 
Pickens  county  to  enter  up  judg- 
ment for  the  plaintiff  for  the  sum  of 
$1,059.32,  with  interest  at  6  per  cent 
per  annum  from  October  1,  1910, 
and  10  per  cent  attorney's  fees,  un- 
der the  authority  of  Pee  Dee  Naval 
Stores  Co.  v.  Hamer,  92  S.  C.  423, 75 
S.  E.  695. 

Hydrick  and  Gage,  JJ.,  concur.- 

Fraser,  J.  dissenting : 

I  cannot  concur  in  the  opinion  of 
Mr.  Justice  Watts  in  this  case. 
There  is  no  binding  authority  in  this 
state.  I  do  not  question  the  author- 
ity of  the  case  of  Citizens  Trust  & 
Sav.  Bank-  v.  Stackhouse,  91  S.  C. 
455,  40  L.R.A.(N.S.)  454,  74  S.  E. 
977.  That  is  the  leading  case,  and 
the  strongest  of  them  all.  A  nesx>- 
tiable  note  transferred  before  ma- 
turity must  be  paid,  unless  the 
maker  can  show  actual  notice.  The 
Stackhouse  Case  did  not  hold  that 
the  entire  amount  stated  in  the 
note  must  be  due  and  unpaid  before 
defenses  could  be  let  in.  That  ques- 
tion was  not  before  the  court.  Does 
the  failure  to  pay  interest  when  due 
give  the  same  notice  of  defects  that 
the  failure  to  pay  the  principal 
gives  ?  I  know  that  the  auttiorities 
differ  on  this  question.  When  there 
is  no  binding  authority,  it  seems  to 
me,  a  court  should  follow  that  line  of 
authorities  that  is  in  its  judgment 
most  in  accord  with  the  reason  of 
the  rule.  The  presumption  is  that 
the  obligation  set  forth  in  the  note 
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will  be  performed,  and,  when  it  is 
not,  then  the  fact  that  the  obligation 
is  not  met  puts  the  purchaser  on  the 
inquiry.  The  payment  of  the  inter- 
est on  a  note  is  as  much  a  part  of 
the  obligation  as  the  payment  of  the 
principal.  The  obligation  is  just  as 
truly  broken  by  the  failure  to  pay 
the  interest  as  the  failure  to  pay  the 
principal.  Indeed,  the  failure  to  pay 
interest  discredits  the  note  more 
than  the  failure  to  pay  the  principal, 
because  it  is  easier  to  pay  interest 
than  to  pay  the  principal.  I  cannot 
find  a  basis  for  the  presumption  that 
one  who  cannot  or  will  not  do  that 
which  is  comparatively  easy  will  do 
that  which  is  comparatively  difficult. 
Besides  this,  the  Negotiable  Instru- 
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ment  Act— Acts  1914,  p.  677  §  62 
(4) — ^is  comprehensive  and  says: 
Section  52 :  "A  holder  in  due  course 
is  a  holder  who  has  taken  the  in- 
strument under  the  following  con- 
ditions: ...  (4)  That  at  the 
time  it  was  negotiated  to  him  he 
had  7io  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of 
the  person  negotiating  it."  (Italics 
mine.) 

The  failure  to  pay  the  principal  is 
notice  of  infirmity.  I  cannot  see 
how  it  can  be  that  failure  to  pay  in- 
stalments of  interest  can  be  held-  to 
be  "no  notice  of  any  infirmity.'* 

For  these  reasons,  I  dissent. 

Gary,  Ch.  J.,  concurs  with  Fraser, 

J. 


ANNOTATION. 

Effect  on  bona  fides  irf  porchaie  of  pmnistory  note  of  fact  Hint  ditfe  b 
iDterett  due  and  unpaid  iq>on  it. 


Considering  the  importance  of  this 
question,  the  cases  which  have  passed 
upon  it  are  surprisingly  few.  Several 
of  the  cases,  which  are  generally  cited 
as  authority  upon  it'  have  dealt  with 
defaulted-interest  coupons  on  bonds 
of  various  kinds.  While  bonds  are  a 
species  of  negotiable  paper,  there  may 
be  sufficient  distinction  between  them 
and  strictly  commercial  paper  to  jus- 
tify a  ruling  that  overdue  interest  cou- 
pons would  not  aifect  the  bona  fides  of 
a  purchaser,  while  overdue  interest  on 
a  promissory  note  might  do  so.  Origi- 
nally, bills  and  notes  were  intended  to 
take  the  place,  to  some  extent,  of  mon- 
ey, and  circulate  as  money,  while 
bonds  are  more  in  the  nature  of  a 
permanent  investment,  and  do  not,  as 
a  rule,  pass  from  hand  to  hand  as  cur- 
rency. The  promissory  note,  so  long 
as  it  is  fair  on  its  face,  will  pass  from 
person  to  person,  free  of  all  equities 
which  the  maker  may  have  against  the 
payee.  It  thus,  to  a  limited  extent, 
serves  the  purpose  of  a  circulating 
medium,  and  forms  part  of  the  cur- 
rency of  l^e  country.  But  to  have 
that  effect  it  must  be  fair  on  its  face ; 
tbttt  is,  there  nmst  be  no  auspicious 
elTcumstances  which  would  lead  the 


indorsee  to  believe  that  there  were  de- 
fenses against  it.  Under  the  Nego- 
tiable Instruments  Acts,  which  are  be- 
lieved to  be  a  mere  codification  of  the 
law  merchant  upon  the  subject,  there 
are  three  main  requirements  which 
must  exist  to  give  the  indorsee  a  title 
free  from  equities  which  may  be  af- 
fected by  the  fact  that  there  is  in- 
terest due  and  unpaid  upon  the  note: 
(1)  The  indorsee  must  be  a  bona  fide 
purchaser;  (2)  he  must  have  pur- 
chased before  maturity;  and  (3)  he 
must  have  purchased  without  notice 
of  any  previous  dishonor  of  the  note. 
In  considering  this  question,  this  an- 
notation will  be  confined  strictly  to 
cases  which  have  dealt  with  commer- 
cial paper  proper,  omitting  those 
which  have  involved  bonds,  and  it  will 
deal  with  overdue  interest,  omitting 
the  cases  dealing  with  overdue  instal- 
ments of  principal.  A  distinction  will 
also  be  made  between  cases  where  the 
notes  simply  bear  interest  without  fix- 
ing the  time  for  payment,  in  which 
case  the  interest  is  not  overdue  until 
the  note  matures. 

Thus  a  note  payable  on  demand, 
with  interest,  is  not  overdue  when  in- 
dorsed a  number  of  years  after  date, 
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if  no  demand  has  been  made,  although 
no  interest  has  been  paid  upon  it. 
Brooks  V.  Mitchell  (1841)  9  Mees.  & 
W.  15,  152  Eng.  Reprint,  7,  11  L.  J, 
Exch.  N.  S.  51. 

But  in  Guckian  v.  Newbold  (1902) 
23  R  L  653,  51  Atl.  210,  it  appeared 
that  a  demand  note  upon  which  no 
inter^t  had  been  paid  was  negotiated 
eighteen  months  after  date,  and  the 
court  held  that  it  was  overdue,  and  the 
indorsee  was  charged  with  equities. 
The  court  explained  the  holding  on 
the  first  hearing  [(1900)  22  R.  I.  279, 
47  Atl.  543],  that  the  "nonpayment  of 
annual  interest  would  clearly  render 
the  note  overdue,"  as  meaning  that, 
since  no  time  of  payment  of  interest 
was  provided,  and  it  was  therefore 
not  payable  until  the  note  was  paid, 
when  a  demand  note  has  run  so  long 
with  no  apparent  reason  for  delay,  and 
when,  in  addition,  the  jiote  provided 
for  interest,  whi(^  moat  men  expect 
to  receive  at  least  once  a  year,  and 
the  payment  of  which  would  have 
recognized  the  obligation,  bat  none 
was  paid,  the  note  must  be  taken  as 
overdue. 

There  are  cases  in  which  the  note 
provided  that  default  in  interest 
should  render  the  whole  debt  immedi- 
ately due.  In  such  cases,  there  would 
seem  to  be  little  doubt  that  one  pur- 
chasing after  the  interest  was  default- 
ed would  not  be  within  the  protection 
of  the  law  merchant,  because  he  had 
purchased  overdue  paper. 

In  Hodge  v.  Wallace  (1906)  129 
Wis.  84,  116  Am.  St.  Rep.  938,  108  N. 
W.  212,  it  was  held  that  if  the  note 
provides  that  delinquency  in  payment 
of  interest  shall  cause  the  whole  note 
to  become  due  and  collectable,  one 
taking  the  note  after  default  in  pay- 
ment of  interest  takes  it  subject  to 
equities. 

So,  in  Gofer  v.  Beverly  (1916)  — 
Tex.  Civ.  App.  — ,  184  S.  W.  608,  where 
there  was  a  provision  that  default  in 
payment  of  interest  should,  at  the  op- 
tion of  the  holder,  mature  the  note, 
and  the  note  was  transferred  after  the 
interest  fell  due,  the  court  said  if  the 
payee  had  exercised  his  option  the 
note  was  past  due  when  the  transfer 
was  made,  and  if  the  option  had  not 


been  exercised,  the  transferee  was  in 
possession  of  facts  which  would  have 
led  him  to  a  knowledge  that  by  agree- 
ment the  time  for  payment  of  interest 
was  waived. 

But  in  Gillette  v.  Hodge  (1909)  95 
C.  C.  A.  205,  170  Fed.  313,  where  the 
note  contained  a  provision  that  it 
should  bec<Hne  immediately  due  if 
there  was  a  default  in  payment  of  in- 
terest, and  the  maker  contended  that 
it  was  dishonored  when  transferred 
because  there  was  interest  due  and 
unpaid  on  the  note,  the  court  said 
the  difficulty  with  this  contention  is 
that  the  provision  of  the  note  upon 
which  it  is  based  is  not  self-executory. 
It  simply  gave  the  holder  the  option 
to  declare  the  note  due  for  default  in 
the  payment  of  interest. 

Due  Interest  does  mot  make  nete  ever* 

dve. 

The  courts  seem  to  agree  that  the 
mere  fact  that  interest  is  overdue  on 
the  note  does  not  mature  the  note, 
and  therefore  a  purchaser  is  not  sub- 
ject to  equities  on  the  ground  that  he 
has  purchased  overdue  paper. 

Georgia.  —  Fidelity  Trust  Co.  v. 
Mays  (1914)  142  Ga.  821,  83  S.  E.  961. 

Iowa. — Higby'v.  Bahrenfuss  (1917) 
180  Iowa,  316,  153  N.  W.  247. 

Oklahoma.  —  McPherrin  v.  Tittle 
(1913)  36  Okla.  510,  44  L.R.A.(N.S.) 
395,  129  Pac.  721. 

Oregon. — United  States  Nat.  Bank  v. 
Floss  (1900)  38  Or.  68,  84  Am.  St.  Rep. 
752,  62  Pac.  751. 

Wi8con8in.~Boss  v.  Hewitt  (1862) 
15  Wis.  261;  Kelley  v.  Whitney  (1878) 
45  Wis.  110,  30  Am.  Rep.  697. 

Canada. — Union  Invest.  Co.  v.  Wells 
(1907)  39  Can.  S.  C.  626. 

The  case  containing  the  most  elabo- 
rate discussion  of  the  question  is  Un- 
ion Invest.  Co.  v.  Wells  (Can.)  supra, 
where  the  court  held  that  the  rule 
that  overdue  paper  was  taken  subject 
to  equities  was  based  upon  the  fact 
that,  by  the  custom  of  merchants,  cer- 
tain instruments  do  not,  after  matu- 
rity, pass  as  mercantile  currency.  And 
there  is  a  conclusive  presumption  that 
a  person  taking  such  an  instrument 
after  maturity  t^es  it  with  a  sus- 
picion concerning  the  title  of  the  one 
from  whom  he  receives  it.  But  such 
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principle  obviously  fails  of  application 
to  instruments  which  are  of  such  a 
character  and  in  such  a  state  that  in 
respect  to  them  no  such  presamption 
can  generally  arise.  The  court  then 
says  a  bill  not  on  its  face  overdue  car- 
ries no  suspicion.  The  failure  to  meet 
the  obligation  to  pay  the  interest  does 
not  appear  on  the  face  of  the  instru- 
ment. One  intending  to  take  such 
■paper  cannot  be  required  to  investi- 
gate as  to  whether  or  not  the  interest 
has  been  paid.  It  is  the  absence  of 
the  necessity  of  such  an  investigation 
which  distinguishes  current  nego- 
tiable instruments  from  other  classes 
of  personal  property.  That  the  char- 
acter of  the  instrument,  as  overdue  or 
not,  could  not  change  from  time  to 
time,  as  interest  was  paid  or  not.  The 
court  concludes  its  argument  by  stat- 
ing that  inasmuch  as  the  grounds  up- 
on which  the  rule  relating  to  overdue 
instruments  is  founded  do  riot  justify 
the  application  of  it  by  reason  only 
of  a  default  in  respect  of  a  particular 
payment,  so  to  apply  it  would,  in  ef- 
fect, be  to  introduce  a  new  rule  re- 
specting the  currency  of  negotiable 
instruments,  which  would  greatly  im- 
pair, if  not  destroy,  the  negotiable 
character  of  a  large  class  of  such  in- 
struments now  universally  regarded 
and  treated  as  a  part  of  the  commer- 
cial currency  of  the  country. 

A  note  is  not  overdue  by  reason  of 
a  failure  to  pay  interest  prior  to  the 
maturity  of  the  principal,  in  the  ab- 
sence of  a  stipulation  to  that  effect, 
because  the  interest  is  a  mere  incident 
to  the  debt.  But  while  the  paper  is 
not  dishonored  by  failure  to  pay  the 
interest  when  due,  the  fact  of  unpaid 
interest  is  proper  to  be  considered  by 
the  jury  in  connection  with  all  the 
other  facts  and  circumstances,  on  the 
question  whether  or  not  the  transferee 
is  entitled  to  the  position  of  one  who 
purchased  in  good  faith  and  without 
notice  of  existing  defenses.  McPher- 
rin  V.  Tittle  (1913)  36  Okla.  510,  44 
L.K.A.(N.S.)  395,  129  Pac.  721. 

In  United  States  Nat.  Bank  v.  Floss 
(Or.)  supra,  where  the  defense  was 
that  plaintiff  was  not  a  bona  fide  hold- 
er, because  there  was  interest  due  and 
unpaid  on  the  note  at  the  time  of  the 


transfer,  the  court  says  the  better  rule, 
and  the  one  supported  by  the  text-writ- 
ers and  the  great  weight  of  authority,, 
is  that  a  note  is  not  overdue  by  reason 
of  a  failure  to  pay  interest  prior  to  the 
maturity  of  the  principal,  in  the  ab- 
sence of  a  stipulation  to  that  effect, 
because  interest  is  a  mere  incident  to 
the  debt.  In  that  case,  the  note  was 
payable  in  instalments,  each  of  which 
had  been  promptly  paid  when  it  fell 
due.  The  court  further  says  the  rea- 
son for  the  rule  that  negotiable  paper, 
transferred  after  maturity,  is  subject 
to  the  same  defenses  in  the  hands  of 
the  assignee  as  could  have  been  made 
between  the  original  parties,  is  that 
payment  must  be  presumed  to  have 

.  been  withheld  because  the  maker  had 
some  defense.  But  this  reason  cannot 
apply  where  the  instalments  of  prin- 
cipal have  been  regularly  paid. 

In  Higby  v.  Bahrenfuss  (1917)  180 
Iowa,  316,  163  N.  W.  247,  the  court 
adopts  the  reasoning  that  a  promissory 
note  matures  only  when  it  becomes 
due  by  its  terms,  and  one  who  pur- 
chases it  in  good  faith  for  value  be- 

,  fore  it  matures  is  within  the  protec-- 
tion  of  the  law  merchant,  although  in- 
terest is  overdue  at  the  time  of  auch 
purchase. 

In  holding  that,  generally,  it  was  a 

•  question  for  the  jury  to  determine - 
whether  or  not  the  circumstances  were 
such  as  to  put  a  prudent  man  on  no- 
tice, the  coui*t  in  Fidelity  Trust  Co.  v. 
Mays  (1914)  142  Ga.  821,  88  S.  E.  961,. 
says,  unless  so  provided  in  tiie  con- 

l/tract,  the  nonpayment  of  interest  jdoes 
not  mature  the  principal.  But  the  fail- 
ure to  pay  the  interest  may  be  shown 
in  connection  with  other  facts,  in  de- 
termining whether  or  not  the  circum- 
stances were  sufficient  to  put  a  prudent 
man  on  guard. 

In  Boss  V.  Hewitt  (1862)  15  Wb. 
261,  the  court  says  the  fact  that  the 
interest  had  not  been  paid  does  not 
make  the  case  equivalent  to  a  purchase 
after  maturity,  so  as  to  let  in  defenses. 
The  interest  is  a  mere  incident  of  the 
debt,  and  although  it  is  frequently  pro- 
vided that  it  shall  be  paid  at  stated 
periods,  before  the  principal  falls  due, 
we  know  of  no  authority  holding  that 
a  failure  to  pay  it  dishonors  the  note.- 
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And  we  do  not  think  it  should  have 
that  effect  The  maturity  of  the  note, 
within  the  meaning  of  the  commercial 
rule  upon  this  subject,  is  the  time 
when  the  principal  becomes  due. 

In  a  subsequent  Wisconsin  case, 
Hart  T.  Sticicney  (1877)  41  Wis.  630, 
22  Am.  Rep.  728,  following  Newell  v. 
Gregg  (N.  Y.)  infra,  the  court  says 
the  fact  that  the  interest  on  a  note 
is  due  and  unpaid  is  of  equal  char- 
acter, to  show  dishonor,  as  the  non- 
payment of  instalments. 

But  in  Kelley  v.  Whitney  (1878)  45 
Wis.  110,  30  Am.  Rep.  697,  the  court 
held  that  the  ruling  in  Hart  v.  Stick- 
ney  was  a  mere  dictum,  and  since  the 
earlier  case  of  Boss  v.  Hewitt  was  en- 
tirely overlooked,  and  vr&i  sustained 
by  implication  by  many  decisions  made 
in  the  farm  mortgage  cases,  and  upon 
municipal  bonds,  it  was  the  duty  of 
the  court  to  adhere  to  the  rule  that 
the  purchaser  for  value  of  unmatured 
commercial  paper  with  interest  over- 
due was  not,  from  that  faQt  alone,  af- 
fected with  notice  of  prior  equities  or 
infirmities  in  the  title. 

Effttet  of  aompar»«mt  »f  laterest  ma 

dislioiior. 

The  question  whether  or  not  the 
nonpayment  of  interest,  when  due,  is 
dishonor  of  the  paper,  is  not  so  easy 
of  solution,  and  upon  it  the  courts* 
have  disagreed.  The  argument  seems 
strong  that  the  promise  to  pay  the  in- 
terest is  as  much  a  part  of  the  agree- 
ment as  the  promise  to  pay  the  prin- 
cipal, and  if  the  interest  is  not  paid 
the  paper  is  as  much  dishonored  as 
though  any  other  promise  was  not , 
kept.  Some  of  the  courts  have  as- 
sumed that  the  default  in  interest  does 
not  appear  on  the  face  of  the  paper, 
but  if  the  interest  is  due,  and  its  pay- 
ment is  not  indorsed  on  the  paper,  it 
would  seem  that  the  paper  itself  car- 
ries the  notice  of  dishonor  which 
charges  the  purchaser  with  notice; 
and  when  to  this  fact  is  added  the  fur- 
ther fact,  which  appears  in  many  of 
the  cases,  that  the  purchaser  ad- 
vanced the  amount  of  overdue  interest, 
there  can  be  no  question  but  that  he 
knew  that  the  paper  was,  to  that  ex- 
tent, dishonored. 

The  following  cases  have  held  that 


default  in  payment  of  interest  was  a 
dishonor  of  the  paper: 

Georgia.— Park  v.  Buxton  (1912)  10 
Ga.  App.  356,  73  S.  E.  557. 

Minnesota.  —  First  Nat.  Bank  v. 
Forsyth  (1897)  67  Minn.  257.  64  Am. 
St.. Rep.  415,  69  N.  W.  909. 

Missouri. — Merchants  Nat.  Bank  v. 
Brisch  (1911)  164  Mo.  App.  631,  136 
S.  W.  28. 

New  York.— Newell  v.  Gregg  (1868) 
61  Barb.  263. 

Texas.— Tuke  v.  Feagin  (1915)  — 
Tex.  Civ.  App.  — ,  181  S.  W.  805. 

Canada.  —  Jennings  v.  Napanee 
Brush, Co.  (1884)  4  Can.  L.  T.  Occn. 
N.  595 ;  Moore  v.  Scott  (1907)  16  Mani- 
toba L.  R.  492;  Peters  v.  Perras  (1909) 
1  Alberta  L.  R.  201. 

The  cases  which  have  held  default 
in  interest  was  not  a  dishonor  of  the 
paper  are: 

Idaho.— Winter  v.  Nobs  (1910)  19 
Idaho,  18,  112  Pac.  525,  Ann.  Cas. 
1912C,  302. 

Indiana. — Cooper  v.  Hocking  Valley 
Nat.  Bank  (1898)  21  Ind.  App.  358,  69 
Am.  St.  Rep.  365,  60  N.  E.  776;  Cooper 
v.  Merchants'  &  M.  Nat  Bank  (1900) 
25  Ind.  App.  341,  57  N.  E.  569. 

Maasachusetta.  —  National  Bank  v. 
Kirby  (1871)  108  Mass.  497. 

Wisconsin.  —  Patterson  v.  Wriglit 
(1885)  64  Wis.  289,  26  N.  W.  10. 

The  leading  case  holding  that  de* 
fault  in  payment  of  interest  dis- 
honored the  note  is  Newell  v.  Gregg 
(1868)  51  Barb.  (N.  Y.)  263,  in  which 
the  court  says  the  payment  of  interest 
annually  was  as  much  a  part  of  the 
agreement  as  the  promise  to  pay  the 
principal.  It  was  a  portion  of  the 
debt.  The  entire  debt  was  evidenced 
by  one  written  promise  to  pay,  and 
this  promise  was  broken  when  the  note 
was  purchased.  When  the  instrument 
furnishes  evidence  that  the  written 
promise  to  pay  has  been  broken,  the 
person  taking  the  note  takes  it  with  a 
warning  that  the  maker  may  have 
some  defenses.  His  neglect  to  pay  is  a 
dishonoring  of  his  promise,  and  is  a 
warning  to  all  subsequent  talrars  of 
the  note.  No  one  can  become  a  bona 
fide  holder  of  a  note  so  as  to  shut  out 
a  valid  defense  by  tiie  maker,  when 
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soeh  holder  takes  it  after,  by  its  terms, 
money  is  past  due  upon  it. 

Xb  Park  t.  Buxton  (Ga.)  supra,  it  is 
said  negotiable  paper  is  dishonored  by 
a  breach  of  the  engagement  which  it 
imports,  since  any  fact  which  would 
tend  to  show  that  the  paper  was  dis- 
honored would  destroy  its  character 
of  negotiability.  In  other  words,  if 
there  is.  upon  the  face  of  the  paper 
anything  indicative  of  dishonor,  the 
purchaser  takes  it  at  his  peril.  A 
promise  to  pay  a  negotiable  promis- 
sory note  applies  to  interest  as  well 
as  to  the  principal.  The  obligation  to 
pay  the  interest  is  just  as  strong  as 
the  obligation  to  pay  the  principal, 
and  the  failure  to  pay  the  interest 
would  indicate  that  the  promisor  had 
broken  his  promise,  and  had  dis- 
honored and  destroyed  the  negotiable 
charactei^  of  the  obligatiWL  Anything 
that  dishonors  any  part  of  the  note  dis- 
honors the  whole  note.  And  it  is  a 
question  for  the  jury  to  determine 
whether  failure  to  pay  the  interest  on 
the  note  is  a  circumstance  which 
would  place  a  prudent  man  upon  his 
guard  in  purchasing  the  note. 

And  a  note  upon  which  the  interest 
is  overdue  carries  on  its  face  evidence 
of  its  dishonor.  Merchants  Nat.  Bank 
v.  Brisch  (Ha)  supra. 

In  First  Nat  Bank  v.  Forsyth 
(Minn.)  supra,  the  court  follows  its 
prior  ruling  in  First  Nat.  Bank  v.  Scott 
County  (1869)  14  Minn.  77,  Gil.  69, 
100  Am.  Dec.  194,  which  was  a  bond 
case,  to  the  effect  that  nonpayment  of 
interest  dishonored  the  not^  although 
stating  that  if  the  question  were  a  new 
one  in  the  state,  it  might  possibly  be 
inclined  to  adopt  tiie  Massachusetts 
doctrine  as  founded  on  the  better  rea- 
soning. But  it  said  that  the  difference 
between  the  two  doctrines  is  not  so 
great  as  might  at  first  seem,  for,  even 
under  the  Massachusetts  rule,  the  non- 
payment of  interest  is  »  fact  proper  to 
be  considered  in  connection  with  otiier 
circumstances  upon  the  question 
whether  the  holder  is  entitled  to  the 
position  of  one  who  has  purchased  the 
paper  in  good  faith  and  without  notico 
of  existing  defenses. 

In  Moore  v.  Scott  (1907)  16  Mani- 
toba L.  R.  492,  it  was  held  that  de- 
faulted Interest  dishonored  the  note. 
U  AX.XU-81. 


The  court  says  the  interest  is  a  part 
of  the  contract,  and  a  part  of  the  con- 
tract was  dishonored  when  the  note 
was  transferred.  To  give  rights  un- 
der  the  law  merchant  the  note  must 
not  be  overdue,  because  an  overdue 
note  raises  a  suspicion  that  the  payee 
cannot  enforce  payment.  Any  default 
in  the  payment  of  interest  must  raise 
the  same  suspicion.  And  it  was  held 
that  the  note  was  both  overdue  and 
dishonored.  Perdue,  J.,  says  the  note 
sued  upon  in  this  case  was,  to  the 
knowledge  of  the  plaintiff,  overdue  in 
respect  to  a  stated  instalment  of  mon- 
ey payable  under  it  at  the  time  the 
plaintiff  acquired  it,  and  that  he  can- 
not, therefore,  be  held  to  be  a  holdei* 
in  due  course  under  the  Bills  of  Ex- 
change Act. 

In  Peters  v.  Perras  (1908)  1  Alberta 
L.  R.  201,  8  West  L.  B.  162,  affirming 
(1907)  1  Alberta  h.  R.  1,  7  West  L.  R. 
193,  the  court  held  that  the  fact  that 
interest  was  overdue  at  time  of  trans- 
fer ■  put  the  transferee  on  inquiry. 
This  was  reversed  by  the  supreme 
court  (1909)  42  Can.  6.  G.  244,  on  an 
evidence  question,  but  the  report 
states  that  Union  Invest.  Co.  v.  Wells 
(1907)  39  Can.  S.  C.  626,  supra,  was 
followed. 

In  Jennings  v.  Napanee  Brush  Co. 
(1884)  4  Can.  L.  T.  Occn.  N.  595,  which 
was  an  action  to  hold  the  Indorser  for 
interest,  which  failed  because  of  want 
of  demand  and  notice,  the  court  said 
the  interest  is  a  debt  as  much  as  the 
principal  sum  secured  by  the  note, 
and  disapproved  of  the  cases  which 
held  that  default  in  payment  of  inter- 
est did  not  dishonor  tiie  note^ 

In  Tuke  v.  Feagin  (1915)  —  Te», 
Civ.  App.  — ,  181  S.  W.  805,  the  effort 
was  to  enjoin  prosecution  of  an  action 
to  enforce  a  note  and  interest,  and  the 
contention  was  that,  as  to  the  interest, 
the  plaintiff  was  not  an  innocent  pur- 
chaser, because  it  was  overdue  when 
he  took  the  note;  but  the  court  denied 
the  injunction  on  the  ground  that  if 
the  interest  was  overdue  the  defense 
was  as  available  against  the  purchaser 
as  against  the  payee,  and  therefore 
there  was  no  ground  for  injunction. 

The  leading  case  in  favor  of  the  the- 
ory that  nonpurulent  of  interest  does 
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not  dishonor  the  note  ia  National  Bank 
V.  Kirby  (1871)  108  Masa.  497,  where 
the  conrt  held  that  the  mere  fact  that 
there  are  no  indorsementa  upon  the 
note  of  interest  payments  which  have 
matured  does  not  amount  to  a  dishonor 
which  will  subject  the  note  to  all  de- 
fenses. The  court  says  if  it  is  true 
that  the  failure  tq  pay  interest  ever, 
as  matter  of  law,  amounts  to  dishonor 
of  the  note, 'it  can  only  affect  one  who 
has  knowledge  of  the  fact.  Want  of 
indorsement  does  not  apprise  the  per- 
son  to  whom  the  note  is  transferred 
that  there  has  been  no  payment.  The 
court  further  says  in  its  effect  upon 
the  credit  of  a  note  it  is  manifest  that 
a  failure  to  pay  interest  is  not  to  be 
ranked  with  a  failure  to  pay  principal. 
'^Interest  is  an  incident  of  the  debt,  and 
differs  from  it  in  many  respects.  The 
court,  however,  continues:  But  while 
the  nonpayment  of  interest  is  not  to 
be  allowed  the  effect  claimed  for  it, 
it  is  still- a  fact  proper  to  be  considered 
by  the  jury  in  connection  with  other 
circumstances,  on  the  question  wheth- 
er the  holder  is  tntitled  to  the  position 
of  one  who  has  taken  in  good  faith  and 
without  actual  or  constructive  notice 
of  existing  defenses. 

In  Winter  v.  Nobs  (1910)  19  Idaho^ 
18,  112  Pac.  525,  Ann.  Cas.  1912C,  302, 
it  is  held  that  mere  failure  to  pay  a 
particular  instalment  of  interest  does 
not  amount  to  a  dishonor  of  a  nego- 
tiable instrument,  and  will  not  charge 
the  purchaser  with  notice  of  fraud  or 
misrepresentation  in  the  contract  or 
in  the  issuance  ox  circulation  of  the 
note.  ■ 

And  Cooper  V.  Hocking  Valley  Nat 
Bank  (1898)  21  Ind.  App.  858,  69  Am. 
St.  Rep.  835,  50  N.  E.  775,  held  that  a 
bona  fide  purchaser  for  value  of  nego- 
tiable paper  is  within  the  protection 
of  the  law  merchant,  although  interest 
on  the  note  was  due  and  unpaid  at  the 
time  of  purchase.  Failure  to  pay  the 
interest  does  not  dishonor  the  note. 

Notice  that  there  is  interest  due  and 
unpaid  on  the  note  does  not  affect  the 
bona  fides  of  the  purchase.  Patterson 
V.  Wright  (1886)  64  Wis,  289.  26  N.  W. 
10.       •  . 

The  reported  case  (Merchants* 
Nat.  Bank  v.  Smith,  ante^  1274)  must 


ba  regarded  aa  holding  that  nonpar- 
ment  of  interest  does  not  dishonor  the 
note,  because  it  goes  to  the  fall  extent 
of  holding  that  it  does  not  affect  the 
bona  fides  of  the  purchase. 

In  Union  Invest.  Co.  v.  Wells  (Caa.) 
supra,  which  contains  a  very  elabo- 
rate discussion  of  the  question,  tht 
court  says  there  ia  no  evidence  that 
the  plaintiff  had  any  knowledge  of  the 
fact  that  the  intwut  had  not  bees 
paid,  and  assuming  that  the  note  had 
been  dishonored  within  the  meaning 
of  the  Bills  of  Exchange  Act,  sach 
fact  does  not  appear,  since  there  is 
nothing  to  show  that  the  note,  which 
was  payable  at  a  particular  place,  was 
ever  presented  there  or  elsewhoe  tar 
the  payment  of  interest,  and  therefore 
the  indorsee  could  not  be  said  to  have 
taken  a  dishonoKd  note  with  notiee 
of  its  character. 

Failure  to .  indorse  payments  of  in- 
terest on  the  note  does  not  charge  the 
indorsees  with  notice  that  they  have 
not  in  fact  been  made,  and  render  the 
note  dishonored  within  the  statnte, 
providing  that  a  holder  in  due  course 
is  one  who  becomes  holder  before  the 
instrument  is  overdue  and  without  no- 
tice that  it  has  been  previously  die- 
honored,  although  the  mortgage  by 
which  the  note  is  secured  provides 
that  default  in  an  interest  payment 
shall  render  the  note  at  once  due  and 
payable.  Taylor  v.  American  Nat 
Bank  (1912)  63  Fla.  631,  67  So.  678, 
Ann.  Gasi  1914A,  809.  ^ 

HoapaTueut  of  Intereit  mm  a  tirtmm- 
itAMco  mJtMtlac  bona  fldea. 

Many  of  the  cases  which  have  not 
taken  the  advanced  position  that  fail- 
ure to  pay  interest  dishonored  the  note 
have  held  that  it  was  a  fact  which 
might  be  considered  with  others,  in 
determining  whether  or  not  the  neces- 
sary element  of  bona  fldes  on  the  part 
of  the  purchaser  existed.  The  leading 
case  (National  Bank  v.  Kirby  (Haas.) 
snpra)  holding  that  nonpayment  of  in- 
terest did  not  amount  to  dishonor  also 
held  that  it  was  a  circumstance  to  be 
considered  on  the  question  of  bona 
fides. 

And  the  same  ruling  was  made  In 
McPherrin  v.  Tittle  (1913)  36  Okla. 
510,  44  LJt.A;(N.S.)  895,  129  Pac.  721, 
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SQpTa,  and  Fidelily  Trust  Co.  t.  Mays 
(1914)  142  Ga.  821,  83  S.  E.  961,  sapra, 
which  held  that  nonpayment  of  inter- 
est did  not  mature  the  paper. 

So  in  Union  Nat  Bank  v.  Mallloux 
(1911)  27  S.  D.  643. 182  N.  W.  168.  the 
fact  of  overdue  interest  was  one  of  the 
suspicious  circumstances  mentioned 
which  destroyed  the  hona  Adds  of  the 
purchase. 

The  circumstance  that  interest  is 
overdue  is  sufficient  to  pat  the  pur- 
chaser on  inquiry,  and,  at  least,  pre- 
sent tiie  question  for  submission  to  the 
jury  as  to  the  bona  fides  of  the  pur^ 
diase  of  the  note  after  such  Inquiry. 
Citizens*  Sav.  Bank  v.  Couse  (1910) 
68  Miac.  163,  124  N.  Y.  Supp.  79. 

The  fact  that  interest  is  overdue  is 
a  circumstance  against  the  note  which 
may  be  considered  with  other  circum- 
stances, upon  the  question  of  the  bona 
fides  of  the  purchaso.  Lumpkin  v. 
Lutgens  (1919)  143  Minn.  189,  172  N. 
W.  898;  Shultz  v.  Crewdson  (1917)  95 
Wash.  266,  163  Pac.  734;  Vaughan  v. 
Schneider  (1918)  —  Alberta,  — »  24 
West.  L.  R.  318.  11  D.  L,  R.  290. 

The  fact  that  an  instalment  of  in- 
terest is  overdue  may  be  considered 
the  jury,  together  with  such  facts 
as  that  there  is  no  indorsement  of  pay- 
ments on  the  note,  that  the  note  is 
purchased  at  a  considerable  discount, 
and  that,  although  the  indorser  is 
solvent  the  holder  brings  action  in 
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another  state  against  the  maker,  upon 
the  question  whether  or  not  the  in- 
dorsee had  such  notice  as  to  destroy 
his  bona  fides.  Fidelity  Trust  Co.  v. 
Whitehead  (1914)  166  N.  C  74,  80  S. 
E.  1065,  Ann.  Cas.  1915D,  200. 

The  fact  that  the  note  when  pur- 
chased had  overdue  interest  coupons 
upon  it,  and  provided  that  if  default 
was  made  in  paymeht  of  interest  when  ' 
due  the  whole  note  might  become  due. 
was  regarded  as  an  element  in  deter- 
mining the  bona  fides  of  the  purchase, 
in  Yeomans  v.  Nachman  (1917)  198 
Mo.  App.  195,  198  S.  W.  180. 

In  Ireland  v.  Scharpenberg  (1909) 
64  Wash.  558,  103  Pac.  801,  the  court 
says  counsel  "contend  that  default  in 
payment  of  interest  was  of  itself  no- 
tice of  dishonor.  We  do  not  agree 
with  this  contention.  .  .  .  Such 
facts  appearing  by  the  instrument 
might  or  might  not  be  sufficient  for 
such  showing  of  dishonor.  The  weight 
to  be  given  to  such  facts  might  be 
largely  influenced  by  the  length  of 
time  such  intwest  had  remained  un- 
paid after  its  maturity.  Whil9  we  hold 
mere  nonpayment  of  interest,  after 
maturity  thereof,  does  not  of  itself 
show  the  paper  as  being  dishonored, 
it  nevertheless  is  a  circumstance  of 
some  weis^t  to  be  considered  by  the 
jury  in  determining  the  good  faith  of 
the  purchaser/'  H.  P.  F. 


W.  B.  MANUFACTURING  COMPANY 

V. 

JOSEPH  RUBENSTEIN  et  al.,  Appts. 
VoMuAuaettt  Supreme  Judicial  Court— /une  SO90. 
(236  Mass.  216,  128  N.  E.  21.) 

Tradename  —  use  of  initials. 

1.  A  partnership  cannot  use  merely  the  initials  of  its  firm  name  as-  a 
tradename,  if  it  conflicts  with  a  tradename  adopted  by  another,  on  the 
theory  that  the  initials  constitute  the  name  of  the  firm. 

[See  note  on  this  question  beginning  on  page  1286.] 

Appeal  —  repmrt  of  evidence  —  ef-    been  called  in  person  to  testify,  will 
^ct  of  findbig.  not  be  reversed  on  appeal  with  report 

2.  A  finding  by  the  trial  court,  after    of  the  evidence. 

a  hearing  in  which  witnesses  have       [See  2  R.  C.  L.  208.] 
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Tradename  —  interference  of  equity. 

3.  Although  equity  will  not  inter- 
fere to  protect  a  merchant  against 
harm  arising  from  the  failure  of  pur- 
chasers to  exercise  ordinary  atten- 
tion which  would  enable  them  to  no- 
tice the  difference  between  his  name 
and  that  of  a  competitor,  it  will  not 
permit  one  to  assume  a  trade  char- 
acterization so  closely  like  that  of  an- 
other as  to  be  likely  to  mislead  the 
public. 

[See  26  R.  C.  L.  880  et  seq.] 
Unfair  compotitien  —  rdoption  of 
name  similar  to  that  of  another. 

4.  A  firm  doing  business  under  the 
name  W.  B.  Mfg.  Co.  will  be  protected 
against  the  institution  of  a  business 
by  another  at  the  same  address  under 
the  name  R.  B.  Mfg.  Co.,  if  customers 
are  misled  thereby. 

[See  26  R.  C.  L.  883.] 


Appeal  —  finding  against  damages  — 

error. 

5.  There  is  no  error  in  law  in  find- 
ing absence  of  damiiges,  although 
profits  have  been  made,  in  a  suit  for 
unfair  competition  in  business. 
Reference  —  discretion  of  master  — 

qualification  of  witness. 

6.  Wlvether  or  not  a  witness  is  qual- 
ified as  an  ^ert  in  an  action  to  re- 
cover damages  for  unfair  competition 
is  within  the  discretion  of  the  master. 

.[See  11  R.  C.  L.  674.] 
ETidciiee  —  suit  for  tinCair  compett- 
tion  —  sales  to  9id  costomers. 

7.  In  a  suit  for  damages  for  at- 
tempting to  appropriate  the  business 
name  of  plaintiff,  defendant  cannot 
show  the  business  done  with  old  cus- 
tomers 80  as  to  establish  what  their 
profits  would  have  been  without  tiie 
wrongful  appropriation. 


Appeal  by  defendants  from  a  decree  of  the  Superior  Court  for  Suffolk 
County  (Fox,  J.)  confirming  the  Master's  report  in  favor  of  plaintiff  in  a 
suit  brousrht  to  restrain  defendants  from  conducting  business  under  the 
firm  style  of  R.  B.  Manufacturinsr  Company.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Jamra  A.  Tirrell  for  appellants,    the  plaintiff  in  its  own  line  of  busi- 


Messrs.  Jacobs  &  Jacobs  for  appel- 
lee. 

Rugrg,  Ch.  J.,  delivered  the  opin* 
ion  of  the  court: 

This  is  a  suit  in  equity  wherein 
the  plaintiff,  a  Iklassachusetts  corpo- 
ration, seeks  to  restrain  the  defend- 
ants from  conducting  business  un- 
der the  firm  style  of  R.  B.  Manufac- 
turing Company.  The  case  was 
heard  upon  oral  evidence  by  a  judge 
of  the  superior  court,  who  made  this 
finding  of  fact : 

"The  plaintiff's  corporate  name  is 
'The  W.  B..  Manufacturing  Com- 
pany,* and  its  place  of  business  is  65 
Essex  street,  Boston. 

"Before  January  1.  1917,  the  de- 
fendants had  been  doing  business  in 
Fall  River  for  many  years  under  the 
name  of  Rubenstein  Bros.,  and  their 
business  was  not  a  competing  busi- 
ness. January  1,  1917,  the  defend- 
ants moved  to  65  Essex  street,  Bos- 
ton, dropped  the  name  'Rubenstein 
Bros./  assumed  the  name  *R.  B. 
Manufacturing  Company/  and  en- 
tered into  active  competition  with 


ness.  It  has  not  been  contended  by 
either  party  that  the  object  of  the 
d^endants  in  dropping  the  name  by 
which  they  had  been  known  to  the 
trade  for  many  years  was  to  drop 
the  reputation  which  went  with  it. 
The  more  probable  explanation  of 
their  conduct  is  that  they  wished  to 
get  the  benefit  of  the  plaintiff's 
reputation." 

It  is  the  well-settled  rule  in  equity 
that  while  it  is  the  duty  of  this 
court,  on  an  appeal  with  report  of 
the  evidence,  to  examine  the  evi- 
dence with  care  and  to  reach  its  own 
conclusion  as  to  the  facts,  yet  a  find- 
ing made  by  the  trial  court,  after  a 
hearing  in  which  Ap^mi— e»«rt 
witnesses  have  been  of  cTtd*ne«— 
called  in  person  to 
testify  before  him,  will  not  be  re- 
versed unless  plainly  wrong.  Lind- 
sey  v.  Bird,  193  Mass.  200,  79  N.  E. 
263.  Careful  consideration  of  this 
record  convinces  us  that  the  finding 
was  right.  It  must  stand. 

It  is  urged  in  behalf  of  the  de- 
fendants that  they  have  a'  legal 
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right  to  use  the  letters  "R.  B.,"  on 
the  footing  that  it  is  their  name  be- 
cause an  abbreviation  for  Ruben- 
stein  Brothers.  It  is  enough  to  say 
that  this  contention  has  tio  founda- 
tion either  in  fact  or  in  law.  Initials 
alone  do  not  consti- 
I^^StW  tute  the  name.  De- 
scription or  abbre- 
viation is  not  the  equivalent  of  a 
nazne.  The  distinctive  characteriza- 
tion in  words  by  which  one  is  known 
and  distingui^ed  from  others  is  the 
name  of  a  person.  Conners  v.  Low- 
ell, 209  Mass.  111-118,  95  N.  E.  412, 
Ann.  Cas.  1912B,  627.  The  right  of 
one  to  use  his  own  name  in  business, 
even  when  the  same  as  or  like  that 
of  another,  has  recently  been  consid- 
ered in  Bums  v.  William  J.  Bums 
International  Detective  Agency,  235 
Mass.  658, 127  N.  E.  834,  where  the 
authorities  are  collected.  Those 
principles  have  no  bearing  upon  the 
case  at  bar  because  two  or  more  de- 
tached and  separated  letters  of  the 
alphabet  do  not  constitute  a  name. 
Cases  like  Com.  v.  Gleason,  110 
Mass.  66,  and  CarletOn  v.  Rugg,  149 
Mass.  550,  6  L.RJV.  193, 14  Am.  St. 
Rep.  446,  22  N.  E.  65,  have  no  rele- 
vancy to  the  facts  disclosed  on  this 
l^ord. 

The  defendants  must  stand  on  the 
ground  that  they  have  no  natural 
or  superior  right  to  the  use  of  the 
designation  or  identifying  letters 
selected  by  them  for  their  business. 
The  single  question  in  this  connec- 
tion is  whetiier  the  trade  designa^ 
tion  adopted  by  them  is  sufficiently 
similar  to  that  of  the  plaintiff  to  be 
likely  to  confuse  or  mislead  those 
using  ordinary  discrimination. 
There  was  ample  evidence  that  the 
idaintiff  had  established  a  trade 
reputation  in  connection  with  its 
name.  C.  A.  Briggs  Co.  v.  National 
Wafer  Co.  216  Mass.  100,  102  N.  E. 
87,  Ann.  Cas.  1914C,  926.  While  a 
court  of  equity  will  not  interfere  to 
protect  one  against  harm  arising 

from  failure  on  the 
rt"iS5^'"     part  of  purchasers 

to  exerdse  ordi- 
nary attention,  when  thaoreby  they 


would  be  enabled  to  notice  the  differ- 
ence between  the  two  names  or 
marks,  it  will  not  permit  one  to  as- 
sume a  trade  characterization  so 
closely  like  that  of  another  as  to  be 
likely  to  mislead  the  public.  Mc- 
Lean v.  Fleming,  96  U.  S.  245,  255, 
24  L.  ed.  828,  832.  It  seems  plain, 
both  from  the  nature  of  the  designa- 
tion adopted  by  the  defendants  and 
from  the  evidence  specific  to  the  ef- 
fect that  mistakes  of  identity  had 
occurred  among  cus-  p^,^,^ 
tomers  of  the  plain- 
tiff,  that  the  latter's  JSSi'J^imri, 
right  to  be  secured  to  that  ot 
from  unfair  compe-  **" 
tition  was  infringed.  Reading  Stove 
Works  0.  P.  &  Co.  V.  S.  M.  Howes 
Co.  201  Mass.  437,  21  LJlJL(N.S.) 
979,  87  N.  E.  751. 

The  case  was  referred  to  a  master 
to  ascertain  damages  and  profits. 
He  found  that  prof-  , 

.i      .     .   ,  ,  Appeal— And Ibk 

Its  had  been  made,  te^nut  teMse* 

but  found  no  dam- 

ages.  In  this  there  was  no  error  of 

law.    Forster  Mfg.  Co.  v.  Cuttez^ 

Tower  Co.  215  Mass.  186,  101  N.  E. 

1083. 

The  master  found,  in  substance, 
that  the  defendants  had  not  fur- 
nished all  the  information  within 
their  control  as  to  costs  of  goods 
and  profits  made  by  them.  There 
was  no  error  in  the  admission  of  evi- 
dence by  the  master.  Whether  a 
witness  was  qualified  to  testify  as 
an  expert  was,  un- 
der the  circum- 
stances, within  the 
discretion  of  the 
master.  Westing* 
house  Electric  &  Mfg.  Co.  v.  Wagner 
Blectric  &  Mfg.  Co.  226  U.  S.  604,  56 
L.  ed.  1222,  41  L.RJ^.(N.S.)  658, 
S2  Sup.  Ct  Rep.  691. 

The  rulings  of  the  master  respect- 
ing rules  for  computation  of  profits 
and  losses  were  in  accordance  with 
the  principles  laid  down  in  Nelson  v. 
J.  H.  Winchell  &  Co.  203  Mass.  75, 
91,  23  iaUL(N.S.)  1160,  89  N.  E. 
.180. 

The  defendants  were  not  entitled 


Reference— 
fllacretlon  of 

«a«114eatlaa  Qf 
wltaeaa. 
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as  of  rightr  under  the  circumstances, 
to  show  sales  made  by  them  to  their 
old  customers,  and  establish  thereby 
what  they  might 
r«Vt''f?r"'ro*-i,  have  made  if  they 
oompetition—  had  conductcd  their 
business  without  at- 
tempting to  appro- 
priate the  benefit  of  the  name  of  the 
plaintiff.  Saxlehner  v.  Eisner  &  M. 
Co,  70  C.  C.  A.  452,  138  Fed.  22; 
W,  R.  Lynn  Shoe  Co.  v.  Auburn- 


Mlea  to  «1A 


Lynn  Shoe  Co.  100  Me.  461,  479,  4 
L.R.A.(N.S.)  960.  62  AtL  499. 

Whether  the  master  should  re- 
open the  case  for  further  hearing 
rested  in  'his  diacretion  under  the 
circumstances.  New  York  Bank 
Note  Co.  V.  Kidder  Press  Mfg.  Co. 
192  Mass.  S91-406,  78  N.  E.  46S. 

Clearly  whether  the  master's  re- 
port should  be  recommitted  waa 
within  the  discretion  of  the  court. 

Decree  affirmed  with  costs. 


ANNOTATION. 


Rifl^  to  protocticHi  m  me  <rf  kutials  as  a  trademaric  or  trnd^name,  or 

ground  of  imfur  fonnHtririoa. 


the 


It  is  provided  by  the  Federal  Trade- 
mark Act  that  no  mark  consisting  of 
insignia  of  the  United  States  shall  be 
registered,  and  in  view  of  this  it  has 
been  held  that  no  trademark  having 
the  letters  "U.  S."  as  the  most  promi- 
nent feature  can  be  registered,  even 
though  such  letters  form  the  initials 
of  the  corporation  seeking  the  regis- 
tration. Re  United  States  Rubber  Go. 
(1920)  —  App.  D.  C.  — ,  265  Fed.  1016, 
holding  that  the  letters  "V.  S."  writ- 
ten on  a  disk  could  not  be  registered 
as  a  tradenuurk  for  shoes. 

And  in  Hie  reported  case  (W.  B. 
Mfg.  Go.  v.  Rubenstein,  ante,  1288)  it 
was  held  that  the  fact  that  the  letters 
used  as  a  tradename  are  the  initials 
of  the  user's  name  does  not  necessarily 
permit  their  use  as  such,  if  the  name 
thus  chosen  conflicts  with  a  tradename 
previously  adopted  by  another  and  is 
likely  to  confuse  the  public  to  the  lat- 
ter's,  injury.  In  this  case  the  court 
protected  a  firm  doing  business  under 
the  name  **W.  B.  iMfg.  Co."  against  the 
institution  of  a  similar  business  by  an- 
other at  the  same  place  under  the  name 
"R.  B.  Mfg.  Go./'  on  the  ground  that 
customers  might  be  misled  thereby. 

And  where  a  person  has  adopted  his 
initials  as  a  trademark  and  sold  the 
same  along  with  his  plant,  the  pur- 
chaser will  be  protected  in  the  use 
thereof  as  against  the  vendor,  who 
subsequently  seeks  again  to  use  his 
initials  as  a  trademark  on  a  like  line 
of  products.  It  was  so  held  wiUi  re- 


spect to  the  initials  "J.  W.  in 
Symonds  v.  Jones  (1890)  82  He.  302, 
8  LJI.A.  670,  17  Am.  St.  Rep.  486,  19 
Atl.  820,  in  overruling  the  contention 
by  J.  W.  Jones  tiiat  no  one  else  could 
acquire  the  right  to  use  his  initials, 
or  prevent  his  using  them  as  a  ttmds- 
mark. 

But  there  is  no  doubt  that  as  a  gen- 
eral rule  initials  may  constitute  a 
valid  trademark;  at  least,  in  the  Unit- 
ed States.  It  was  so  held  in  General 
Electric  Co.  v.  Re-New  Lamp  Co. 
(1903)  121  Fed.  164  (on  final  hearing 
in  (1904)  128  Fed.  164),  with  respect 
to  the  letters  ''G.  E.*'  And  in  G.  &  J. 
Tire  Go.  v.  G.  J.  G.  Motor  Car  Co. 
(1913)  S9  App.  D.  C.  608,  the  com- 
missioner of  patents  was  upheld  in 
registering  the  initials  "G.  &  J."  as  a 
trademark.  And  in  B.  V.  D.  Co.  v. 
Potterf  (1915)  43  App.  D.  C.  33,  a 
similar  conclusion  waa  reached  as  to 
the  letters  "P.  C.  G."  Again,  in  Unit- 
ed States  ex  rel.  Koeehlin  v.  MaiUe 
(1882)  22  Off.  Gaz.  (Fed.)  1S66, 
the  commissioner  of  patents  held 
that  the  letters  "W.  G."  in  a  mono- 
gram were  registerable  as  a  tarade- 
mark.  And  jn  Geo.  T.  Stagg  Go. 
V.  Taylor  (1894)  96  Ky.  651,  27  S.  W. 
247,  it  appears  that  the  initials  "O.  F. 
C."  were  registered  as  a  trademaik 
for  whisky.  And  this  seems  to  have 
been  the  rule  in  England  under  the 
earlier  trademaric  acts.  At  least,  in 
Hall  V.  Barrows  (1863)  4  DeG.  J.  ft  S. 
150,  46  Eng.  Reprint,  873,  8  New  Re- 
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porta,  259.  33  L.  J.  Ch.  N.  S.  204.  10 
Jar.  N.  S.  55,  9  L.  T.  N.  S.  661, 12  Week. 
Bep.  322.  the  initials  of  a  partnership, 
'*B.  B.  H."  with  a  crown,  were  held  to 
constitute  a  valid  trademark.  And  in 
Re  Barrows  (1877)  L.  R.  5  Ch.  Div. 
(Eng.)  868,  46  L.  J.  Ch.  N.  S.  460,  36 
U  T.  N.  S.  291,  25  Week.  Bep.  407,  It 
was  held  that  the  initials  '*B.  B.  H." 
could  be  re^ristered  as  a  trademark 
under  the  Engliish  Trademarks  Regis- 
tration Act  of  1875.  And  in  Re  Albert 
Baker  &  Co.  -2  Ch.  (Eng.)  86, 

77  L.  J.  Ch.  N.  S.  473,  98  L.  T.  N.  S. 
721,  24  Times  L.  R.  467,  25  B^.  Pat. 
Cm,  513,  it  was  held  that  the  initials 
"A.  B.  C.**  could  be  registered  as  a 
trademark.  And  in  Bayer  v.  Baird 
(1898)  36  Scot  L.  R.  913.  25  R.  1142, 
as  set  out  in  3  Bntterworths'  Ten 
Years'  Dig.  (1898-1907)  cols.  891.  892, 
it  was  held  that  a  corset  maker  whose 
initials .  were  C.  B.,  and  who  had 
stan^ed  his  product  "C.  B."  for  so 
long  a  time  that  it  had  become  known 
by  that  name,  could  prevent  the  use 
of  the  letters  "C.  B."  as  a  mark  by  a 
rival  in  trade.*  And  that  the  initials 
*'6.  B.  D."  may  be  a  trademark,  see 
Bondier  v.  Depatie,  8  Dorion  (Eng.) 
283,  as  set  out  in  Sebastian  on  Trade- 
marks, p.  77.  And  see  Moot  v.  Picker- 
ing (1878)  L.  R.  8  Ch.  Div.  (Eng.) 
872,  47  L.  J.  Ch.  N.  S-  527,  38  L.  T.  N. 
S.  799,  26  Week.  Rep.  637.  wherein 
the  initials  "M.  &  C."  with  a  sUr. 
seem  to  have  been  regarded  as  a  valid 
trademark;  and  Frankau  v.  Pope,  11 
Cape  of  Good  Hope^  209,  as  cited  in 
Hopkins  on  Trademarks,  p.  842,  and 
in  Sebastian  on  Trademailcs,  p.  78. 
But  the  modem  English  rule  seems  to 
be  to  the  contrary.  Thus,  in  Registrar 
V.  W.  &  G.  DuCroa  [1913]  A.  C,  (Eng.) 
624,  83  L.  J.  Ch.  N.  S.  1,  109  L.  T.  N.  S. 
687.  29  Times  L.  R.  772.  67  Sol.  Jo. 
728.  30  Rep.  Pat.  Cas.  660,  51  Scot.  L. 
R.  688,  modifying  [1912]  1  Ch.  644,  81 
L.  J.  Ch.  N.  S.  201, 105  L.  T.  N.  S.  890, 
29  Rep.  Pat  Cas.  66,  it  was  held  that 
the  initial  letters  of  the  Christian 
names  of  partners,  namely,  "W.  &  6.,'* 
could  not  be  registered  under  the  Eng- 
lish Trademarks  Act  of  1906.  This 
was  upon  the  theory  that  the  marie 
was  not  sufSciently  distinctive,  and 
that  its  registration  might  ■arionsly 


embarrass  others  of  similar  initials, 
who  might  wish  to  use  the  same  in 
marking  their  goods  with  their  initials. 
However,  Lord  Shaw  remarked  that 
had  the  applicants  used  their  full 
initials,  "W.  &  G.  Du  C,"  the  "whole 
action  might  have  had  a  diflferent  com- 
plexion.*' And  again,  in  Re  Garrett 
[1916]  1  Ch.  (Eng.)  436,  85  L.  J.  Ch. 
N.  S.  360,  114  L.  T.  N.  S.  976,  60  Sol. 
Jo.  401,  33  Rep.  Pat  Cas.  117,  it  was 
held  that  the  initials  "O.  G."  were  not 
subject  to  registration,  the  argument 
bting  that  '*the  practice  in  trade  of 
using  the  initials  of  firms  was  so  hard- 
ened that  they  did  not  amount  to  dis- 
tinctive marks,"  and  that  "to  grant  the 
exclusive  use  of  any  letters  to  any 
trader  would  be  oppressive.*' 

In  several  instances  the  right  of 
plaintiff  to  protection  against  the  use 
by  defendant  of  initials  that  are  thb 
duplicates  of,  or  very  similar  to,  those 
used  by  plaintiif,  has  been  denied 
where  defendant's  use  was  honest  and 
did  not  mislead  or  deceive  the  public. 

Thus,  in  H.  Mueller  Mfg.  Go.  v.  A.  Y. 
McDonaly  &  M.  Mfg.  Co.  (1908)  164 
Fed.  1001,  modified  on  other  grounds 
in  (1910)  106  C.  C.  A.  312,  183  Fed. 
972,  it  was  held  that  a  manufacturer 
of  plumbers'  supplies  which  had 
adopted  as  a  trademark  the  letters  "H. 
M.,"  the  initials  of  the  principal  words 
in  its  corporate  name,  which  it  placed 
in  a  shield-shaped  space  with  a  dia- 
mond-shaped figure  between  the  let- 
ters, could  not  enjoin  a  rival  manu- 
facturer from  adopting  and  using  on 
similar  products  a  trademark  consist- 
ing of  the  initials  '*H.  M.,"  taken  from 
its  corporate  name  and  placed  within 
a  diamond-^aped  space  with  nothing 
between  the  letters,  it  being  held  that 
the  similarity  between  the  marks  was 
not  such  as  to  deceive  purchasers  us- 
ing reasonable  care,  and  consequently 
that  there  was  no  infringement  The 
court  said :  "Does  the  arrangement  by 
defendant  of  the  initial  letters  of  its 
corporate  name,  in  connection  witb  the 
figure  of  a  diamond  placed  horizontal- 
ly upon  plumbers*  goods  made  by  it. 
infringe  the  complainant's  trademark? 
Remove  tiie  trademarks  of  complain- 
ant and  def endmt  from  the  article  of 
manufacture  upon  which  each  is  im- 
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prtssed.  and  examine  them  separately* 

and  it  is  quite  apparent  that  no  one 
exercising  the  slightest  diligence  in 
inspecting  them  could  be  deceived,  or 
led  to  believe  that  they  were  tSae  same, 
or  that  one  was  made  in  imitation  of 
the  other.  A  purchaser  of  goods  is 
required  to  exercise  reasonable  care 
in  examining  them  to  ascertain  that  he 
gets  what  he  wants,  and  a  dealer  is  not 
required,  in  adopting  a  trademark  of 
in  dressing  his  goods,  to  select  a  mark, 
or  80  dress  the  goods,  that  under  no 
circumstances  can  a  careless  pur- 
chaser be  misled  or  deceived.  All  that 
fair  dealing  requires  is  that  the  dealer 
shall  adopt  such  a  mark,  or  so  dress 
hifl  goods,  that  an  ordinary  person  ex- 
ercising reasonable  care  to  guard 
against  imposition  will  not  be  beguiled 
into  purchasing  an  article  that  he  does 
not  intend  to  purchase."  On  the  origi- 
nal hearing  in  this  case  (1904)  132 
Fed.  686,  the  court,  in  discussing  the 
right  of  rival  manufacturing  corpora- 
tions to  use  their  initials  in  their 
trademarks,  said:  "The  letters  adopt- 
ed by  the  complainant  and  the  defend- 
ant, respectively,  are  the  initials  of 
the  principal  words  or  names  compris- 
ing the  corporate  name  of  each.  As- 
suming, without  deciding,  that  com- 
plainant had  acquired  the  prior  right 
.to  ^hdt  use  Of  its  trademark,  tiie  de- 
fendant has  the  right  to  use  its  own 
name,  or  the  initials  thereof,  as  a  part 
of  its  trademark,  to  indicate  its  own 
goods,  providing  it  does  not  do  so  in  a 
manner  and  form  to  mislead  the  public 
and  deceive  buyers  as  to  the  identity 
of  the  goods,  and  lead  them  to  be- 
lieve that  defendant's  goods  are  those 
of  complainant's  manufacture." 

And  in  Gallet  v.  R.  &  G.  Soap  & 
Supply  Co.  (1918)  166  G.  C.  A.  248, 
254  Fed.  802,  it  was  again  held  that 
foreign  manufacturers  of  high-grade 
soaps  and  toilet  articles,  who  used  the 
trademark  "R.  &  G."  in  monogram, 
could  not  enjoin  the  R.  &  G.  Soap  & 
Sapply  Company,  which  manufactured 
low-priced  soaps,  etc.,  from  using  the 
letters  "R.  &  G.,"  which  were  the 
initials  of  the  organizers  of  the  cor- 
poration, upon  its  products,  there  be- 
ing no  claim  of  fraud  and  no  evidence 
of  confusion  with  plaintiff's  goods  or 


Interference  with  his  trade,  and  it  ^se 
appearing  that  ordinary  attention  by 
a  purchaser  of  the  products  of  either 
concern  would  enable  him  at  once  to 
distinguish  it  from  the  product  of  the 
other. 

So,  in  Re  Albert  Baker  &  Co.  [1908] 
2  Ch.  (Eng.)  86.  77  L.  J.  Ch.  N.  S,  473, 
98  L.  T.  N.  S.  721,  24  Times  U  R.  467, 
25  Bep.  Fat.  Cas.  618,  it  was  held  that 
the  initials  "A.  B.  C."  of  rival  firms 
could  both  be  registered,  the  court 
overruling  the'  objection  that  the  sec- 
ond mark  was  calculated  to  deceive, 
and  would  therefore  be  entitled  to  no 
protection  in  court 

And  in  Heide  v.  Wallace  &  Co. 
(1904)  129  Fed.  649,  affirmed  in  (190S) 
68  C.  C.  A.  16,  136  Fed.  346,  in  apply- 
ing the  rule  that  to  constitute  infringe- 
ment of  a  trademark  or  tradename  as 
unfair  competition  there  must  be 
something  more  than  the  mere  dupli- 
cation by  the  one  party  of  the  other's 
tradename,  and  ^at  tills  must  be 
found  in  the  deceptive  use  of  imitative 
methods,  it  was  held  that  a  manufac- 
turer of  diamond-shaped  licorice  pas- 
tilles, ■  each  of  which  had  embossed 
thereon  the  letters  "H-H,"  could  not 
enjoin  a  rival  concern  from  selling  s 
similar  diamond-shaped  article,  hav- 
ing the  letter  **W^  embossed  thereon. 

And  of  course,  where  the  dissimi- 
larity in  the  letters  or  their  sniround- 
ings  is  80  great  that  a  mere  inspection 
would  prevent  the  ordinary  purchaser 
from  being  deceived,  the  rule  is  that 
there  is  no  unfair  competition.  Thus, 
in  Bass,  Ratcliff,  &  Gretton  v.  Henry 
Zeltner  Brewing  Co.  (1898)  87  Fed. 
468,  affirmed  on  opinion  below  (1899) 
37  C.  C.  A.  356,  95  Fed.  1006,  it  was 
held  that  one  using  a  plain  red  tri- 
angle on  the  label  on  bottled  ale  could 
not  enjoin,  on  the  ground  of  nnAdr 
competition,  the  use  by  a  manufac- 
turer of  beer,  on  the  labels  on  his  bot- 
tled goods,  a  similar  red  triangle 
having  a  large  white  "Z"  thereon,  the 
letter  "Z"  being  the  initial  of  the  prin- 
cipal word  in  the  firm  name.  And  ia 
B.  v.  D.  Go.  V.  Potterf  (1915)  43  App. 
D.  C.  33,  it  was  held  that  the  initials 
"B.  V.  D."  were  so  dissimilar  from  the 
initials  "P.  C.  G."^  that  no  confusion  in 
trade  could  result  from  the  registrs- 
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Uqu  and  use  of  the  latter,  trademarki 
even  tfaoush  the  miirks  were  uaed  by 
different  persons  on  similar  products. 
And  again  in  B.  Payn's  Sons  Tobacco 
Co.  V.  Payette  (1914)  86  Misc.  276, 149 
N.  Y.  Supp.  183,  affirmed  in  (1915)  17X 
App.  Div.  960,  155  N.  Y.  Supp.  1095, 
it  was  held  that  the  trad«nark  "B.  & 
M./'  which  consisted  of  tiie.  initial  let- 
ters of  the  surnames  of  members  of  a 
firm  manufacturing  cigars,  was  not  so 
similar  to  a  trademark  consisting  of 
the  initials  "P.  &  M."  as  to  constitute 
an  infringement,  it  not  appearing  that 
the  public  generally  were  liable  to  be 
deceived  by  the  similarity.  So,  in  Xia* 
fean  v.  Weeks  (P.  C.  Wiest  Co.  v. 
Weeks)  (1896)  177  Pa.  412.  34  L.RJ^. 
172;  86  Atl.  693,  it  was  held  that  the 
initials.  "W.  H.  W.."  printed  in  script, 
in  white,  in  a  horizontal  line  upon  a 
red  background,  on  boxes  of  confec- 
tionery, did  not  infringe  a  trademark 
for  confectionery  described  in  the 
register  aa  the  initials  "P.  G.  W.,"  gen- 
erally arranged  to  appear  as  script, 
printed  in  a  horizontal  line  upon  a 
background  of  "any  suitable  color/* 
and  which  distinctly  states  that  the 
essential  features  are  the  letters,  the 
court  maintaining  that  there  was  no 
such  similarity  of  appearance  as  would 
be  likely  to  deceive  purchasers. 

And  the  law  places  no  inhibition  up- 
on the  use  of  similar  initials  as  trade- 
marks by  different  persons,  so  long  as 
the  goods  to  which  they  are  applied 
are  so  distinctive  in  clasa  and  quality 
as  to  forbid  the  probability  of  confu- 
sion in  trade,  it  being  the  rule  that, 
before  it  can  be  held  that  the  similar- 
ity of  the  marks  will  cause  confusion 
in  trade,  it  must  appear  that  the  marks 
are  to  be  applied  to  goods  of  the  same 
general  clasa  and  of  the  same  descrip- 
tive properties.  It  was  so  ruled  in  6. 
&  J.  Tire  Co.  v.  G.  J.  6.  Motor  Car  Co. 
(1913)  39  App.  D.  C.  SOS,  in  holding 
that  the  letters  "G.  &  J.,"  inclosed  in  a 
triangle  and  registered  as  a  trademark 
to  be  used  on  automobile  tires,  did  not 
prevent  the  registration  by  another 
corporation  of  the  trademark  "G.  J. 
G.,"  inclosed  in  a  similar  triangular 
border  to  be  used  on  automobiles. 

And  it  has  been  held  that  a  manu- 
facturer will  not  be  protected  in  the 


exclusive  use  of  his  or  its  initials  as  A 
trademark  where  such  mark  is  not  at- 
tached to  its  product  for  the  lei^ti- 
mate  purpose  of  indicating  its  origin, 
but  rather  is  resorted  to  for  an  ul- 
terior purpose,  such  as  destroying  the 
utility  of  the  product  for  remaking 
and  reselling  after  having  once  be- 
come useless  for  the  purpose  original- 
ly intended.  This  was  the  conclusion 
reached  in  General  Electric  Co.  t.  Re- 
New  Lamp  Co.  (1903)  121  Fed.  164, 
where  the  trademark  "G.  £."  was 
worked  into  the  inside  of  electric  light 
bnlbs  for  the  purpose  of  preventing 
other  manufacturers  from  rebuilding 
the  bulbs  after  they  had  been  burned 
out,  and  in  which  the  complainant  was 
standing  strictly  on  itA  techhl^l 
rights  u  the  owner  of  a  technical 
trademark,  without  having  charged 
any  intended  or  actual  deception  of 
the  public  by  the  defendant.  But  up- 
on final  hearing  in  (1904)  128  Fed. 
154,  an  injunction  was  granted  on  the 
theory  that  the  trademark  in  question 
had  been  affixed  for  a  legiUmate  pnr- 
poae,  it  having  also  been  found  that 
In  rebuilding  the  lamps  it  coald  be  re- 
moved at  a  email  cost 

In  Burt  V.  Smith  (1895)  17  C.  C.  A; 
573,  35  U.  S.  App.  837,  71  fed.  161; 
it  was  held  that,  considering  only  the- 
question  of  infringement  without  ref-n 
erence  to  intent,  the  mere  use  by  the 
defendants  of  their  firm  initials,  "B: 
&  S.,"  upon  coughdrops  sold  by  them, 
did  not  infringe  the  trademark  "Q, 
B."  which  had  been  registered  by 
Smith  Brothers  for  use  on  their  cough- 
drops.  In  this  case  the  court  express- 
ly refused  to  consider  the  question  of 
unfair  competition,  on  the  ground  that 
it  did  not  have  jurisdiction  of  that 
question.  •  • 

On  the  other  hand,  thei  use  of  imita-^ 
tive  initials  will  not  be  permitted 
where  the  similarity  is  such  that  per- 
sons using  ordinary  caution  are  likely 
to  be  deceived. 

Thus,  in  Godillot  v.  American  Gro- 
cery Co.  (1896)  71  Fed.  873,  upon  the 
theory  ihaX  one  cannot  by  imitative 
devices  be  permitted  to  deceive  pnr- 
chasers,  and  that  equity  will  intervene 
where  the  resemblance  is  so  close  t^at 
purchasers  exercising  ordinary  cau* 
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tion  are  likely  to  be  misled,  it  was  held 
tbAt  a  trademark  consisting  of  the 
letters  "A.  G.,"  combined  in  a  mono- 
gram and  used  upon  groceries  sold  by 
Alexis  Godillot  and  his  grantees  of 
the  right  to  use  the  mark,  waa  in- 
fringed by  the  adoption  by  the  sac- 
cesBor  to  such  grantees'  buainess  of  a 
mark  "A.  G.  Co.,"  in  a  similar  mono- 
gram, which  was  applied  to  coflfee  and 
cigars,  the  right  to  use  'Uie  mark  "A. 
G."  having  been  retransferred  to  Go- 
dillot prior  to  the  succession  of  the 
A.  G.  Company  to  -the  business  of  the 
original  grantee  of  the  right  to  use  the 
trademark.  And  a  similar  conclusion 
W88  reached  in  Godillot  v.  Harris 
(1880)  81  N.  Y.  263,  where  the  only 
material  change  was  the  substitution 
of  the  monogram  "F.  6."  for  the  mono- 
gram "A.  G." 

And  in  Giron  t.  Gartner  (1891)  47 
Fed.  467,  where  a  manufacturer  of 
ribbon  used  as  its  trademark  '*G.  & 
with  the  ampersand  as  prominent 
as  the  initials,  bat  on  some  of  their 
goods  ased  it  with  the  ampersand 
greatly  reduced  in  size,  it  was  held 
that  ^ueh  use  was  unfair  to  a  rival 
manufacturer  of  ribbon,  whose  trade- 
nlark  was  "G.  F.;"  that  it  must  be  re- 
Itflzded.as  having  ijfien  so  used  with 
intent,  to  delade  tiie  pnblic;  and  that 
sacfa  use  would  be  restrained  as  well 
as  bU  use  of  the  trademark  '*G.  &  F./' 
except  with  the  ampersand  of  equal 
prominence  with  the  initials.  So,  in 
Frank  v.  Sleeper  (1890)  160  Mass. 
688,  28  N.  E.  218,  where  Nathan  Sam- 
uel adopted  his  initials  "N.  S.*'  as  a 
trademark  for  cigars,  and  assigned  tiie 
same  to  anoUier,  it  was 'held  tliat  snch 
other  could  enjoin  the  use  of  the  sym- 
bol "N.  &  S."  by  a  third  person,  as  a 
trademark  to  be  used  for  cigars,  on  the 
ground  that  it  constitated  an  infringe- 
ment of  the  plaintiff's  mark.  The 
court  held  that  the  letters  "N.  S.'*  con- 
stituted a  valid  trademaric,  used  to 
represent  a  cigar  of  a  certain  and  dis- 
tinctive kind,  and  that  it  was  a  sym- 
bol which  did  not  indicate  mere  per- 
sonal selection. 

And  in  Singer  Mfg.  Co.  v.  Bent 
(1896)  163  U.  &  206,  41  L.  ed.  131, 
16  Sup.  Ct.  Rep.  1016,  it  was  held  that 
the  lettering.  "New  York  S.  M.  Mfg. 


Co.,"  corresponding  in  sise  and  style 
of  letter  with  the  lettering  'The  Sing- 
er Manfg.  Co."  on  the  brass  plates  of 
the  latter  company,  cannot  lawfully  be 
used  on  sewing  machines  similar  to 
those  of  the  Singer  Company  lay  a  com- 
pai^  'bearing  the  former  nam^  al- 
though it  does  not  employ  the  name 
"Singer,"  where  the  position  and  size, 
as  well  as  the  inscription  found  on  the 
plate,  are  imitations  of  those  used  by 
the  Singer  Company,  and  clearly  are 
calculated  to  deceive  the  pnblic  as  to 
the  source  of  manufacturing. 

And  in  Standard  Table  Oil  Clothe 
Co.  V.  Trenton  Oil  Cloth  &  Linoleum 
Co.  (1906)  71  N.  J.  Eq.  666,  63  AtL 
846,  the  court,  while  admitting  that 
one  corporation  cannot  restrain  an- 
other from  stamping  the  initials  of  its 
name  upon  its  goods,  especially  where 
such  name  was  taken  prior  to  the  in- 
corporation of  the  complainant^  ruled 
that  all  that  complainant  can  ask  is 
that  defendant  shall  not  be  allowed  to 
use  mariu,  letters,  or  ottier  indicia,  by 
which  he  may  induce  purchasers  to 
believe  that  the  goods  which  it  is 
manufacturing  and  selling  are  the 
manufacture  of  another,  and,  applying 
the  rule,  held  that  a  trademark  con- 
sisting of  the  firm  initials  "T.  O.  C..** 
inclosed  in  an  ellipse  witii  the  word 
"Standard"  above  and  "Company"  be- 
low, was  infringed  by  a  mark  used  on 
similar  products,  and  consisting  of  an 
ellipse  containing  the  words  *^upe- 
rior,"  and  "quality"  in  corresponding 
position  with  "Standard"  and  "Com- 
pany," together  with  the  initials  **T. 
O.  C.  ft  L.  Co."  of  its  corporate  name. 

And  it  has  been  held  that  the  intent 
with  which  any  specific  combination 
of  lettei;p  is  used  is  immaterial,  pro- 
vided their  use  tends,  as  a  matter  of 
fact,  to  deceive  purchasers  using  ordi- 
nary care.  See  B.  Payn's  Sons  To- 
bacco Co.  V.  Payette  (1914)  86  Misc. 
276,  149  N.  Y.  Supp.  188,  affirmed  in 
(1916)  .  171  App.  Div.  960,  155  N.  Y. 
Sapp.  1096. 

Where  the  question  is  one  of  trade- 
mark opposition,  that  is,  opposition  by 
the  owner  of  one  trademark  to  the 
registration  of  a  similar  trademark  to 
be  used  on  goods  of  the  same  descrip- 
tive properties,  the  test  is  whether  the 


Digitized  by  Google 


ANNO^TRADEMABK— INITIALS. 


12»1 


marlu  are  so  similar  u  to  be  likely  to 
cause  confusion  in  trade.  Applying 
this  test,  it  was  held  in  Arrow  Elec- 
tric Co.  T.  Northeast  Electric  Co. 
(1918)  48  App.  D.  &  225,  that  a  pro- 
posed trademark,  consistinsr  of  a  circle 
representing  a  globe  on  which  was  in- 
scribed the  initials  "N."  and  "E./'  with 


an  arrow  extending  between  them 
pointing  in  a  northeasterly  direction, 
was  so  similar  to  a  prior  trademark, 
<;on8isting  of  an  arrow  extending  in  a 
parallel  direction  through  the  letter 
"E.,"  as  to  cause  confusion  in  trade 
and  prevent  registration  of  the  former 
mark.  G.  J.  C. 


FRANK  P.  SISK,  Admr.,  etc.,  of  Edward  J.  Sisk,  Deceased,  Appt, 

V. 

MARIA  RAFUANO  et  al. 
ConneeUeM  Supreme  Court  of  ErrorB—Jatmarif  99,  1090, 
(94  Conn.  294,  108  AtL  868.) 

Mortgage  —  satisfaction  —  application  of  insurance. 

1.  The  collection  by  the  trustee  in  bankruptcy  of  a  mortsragor  who  in- 
sured the  property  for  the  benefit  of  himself  and  of  the  mortgagee  as  his 
interest  might  appear,  of  the  proceeds  of  the  policy  after  the  equity  of 
redemption  has  been  conveyed  by  the  bankrupt  to  a  stranger,  and  the 
paym^  as  part  of  the  same  transaction  of  the  amount  of  ^e  mortgage 
claim  to  the  mortgagee,  effect  a  satisfaction  of  the  mortgage  in  f^vor  of 
such  stranger,  although  the  trustee  in  bankruptcy  has  it  assigned  to 
himself. 

[See  note  on  this  qtteation  beginning  on  page  1295.] 

Bankruptcy  —  dealing  with  trustee  — 
notice. 

2.  One  dealing  with  a  trustee  in 
bankruptcy  is  bound  to  take  notice  of 
the  limitations  upon  his  authority. 

Subrogatioa  —  right  of  mortgagor 
satiafyiBg  debf  after  aaaigiilng  prop- 
erty. 

8.  Neither  a  mortgagor  who  sells 


the  property  subject  to  the  morts^age, 
nor  his  trustee  in  bankruptcy,  can  be 
subrogated  to  the  rights  of  the  mort- 
gagee upon  satisfying  the  mortgage 
from  the  proceeds  of  insurance  upon 
the  property,  if  he  warranted  the  prop- 
erty free  from  encumbrances  and  un- 
dertook that  the  mortgage  debt  should 
be  paid  out  of  the  insurance. 
[See  note  in  2  AX.R.  243.] 


.  Appeal  by  plaintiff  from  a  judgm 
Haven  County  (Case,  J.)  in  favor  of 
foreclose  a  mortgage.  No  error. 

Statement  by  Beach,  J.: 

One  Grille,  owner  of  the  premises 
in  question,  bein^  about  to  build 
thereon,  borrowed  |2,500  for  that 
purpose  from  Hannah  Bowler,  to  be 
advanced  as  building  operations  re- 
quired, and  executed  tlie  mortgage 
in  suit.  At  the  same  time  the  build- 
ing was  insured  against  loss  by  fire 
under  a  policy  making  the  loss  pay- 
able to  the  mortgagee  as  her  int^- 


ent  of  the  Superior  (^urt  for  New 
defendimts,  in  an  action  brought  to 

est  might  appear.  In  December, 
1916,  the  unfinished  building  was  de- 
etroyed  by  fire  at  a  time  when  only 
$1,000  had  been  advanced  to  Grillo 
by  Miss  Bowler.  The  remaining 
$1,600  was  credited  on  the  note. 
Grillo  sold  the  equity  in  the  prop- 
erty to  Ruby  for  $300,  and  Ruby- 
conveyed  to  the  defendant  Rapuano. 
In  March,  1917,  Grillo  was  adjudged 
a  bankrupt,  and  one  Podploff  ap- 
pointed trustee.  Meantime  the  fire* 


Digitized  by  Google 


1292  AMERICAN  LAW  BE 

loss  had  been  adjusted  at  $2,200, 
and  GriUo's  claim  against  the  insur- 
ance company  constituted,  the  only 
asset  of  his  estate.  At  PodolofF^ 
request  Miss  Bowler  executed  and 
left  with  her  attorneys  a  release  of 
the  insurance  company  and  a  trans- 
fer of  the  mortgage  to  Podoloff, 
trustee,  and  in  May  the  insurer  paid 
the  loss  to  Podoloff,  who,  as  part  of 
the  same  transaction,  turned  over  to 
Miss  Bowler's  attorneys  $1,017.43, 
being  the  amount  of  the  mortgage 
debt,  with  interest,  and  received 
from  them  the  above-mentioned  re- 
lease and  transfer.  PodolofF  as- 
signed the  mortgage  to  the  plaintiff 
Sisk.  Sisk  died  after  this  action 
was  commenced,  and  his  adminis- 
trator has  entered  to  prosecute. 
Other  facts  are  stated  in  the  opin- 
ion. 

Mr.  Walter  J.  Walsh,  for  appellant: 

The  intention  of  the  parties  is  to  be 
regarded  and  carried  into  effect. 

Bulkley  v.  Chapman,  9  Conn.  9 ;  New 
Haven  Sav.  Bank  &  Bldg.  Asso.  v.  Mc* 
Partlan,  40  Conn.  96;  Boardman  v, 
Larrabee,  61  Conn.  44;  -2  Jones,  Mortg. 
7th  ed.  1  910;  27  Cyc.  1294;  Goodbody 
T.  Goodbody,  96  111.  466. 

The  court  had  no  warrant  to  apply 
the  money  in  payment  of  the  mortgage 
when  the  parties  concerned  did  not  so 
apply  it.  The  court  made  a  contract 
for  the  parties  which  they  did  not 
want  made  themselves. 

Treadwell  v.  Moore,  34  Me.  112; 
Feldman  v.  Gamble,  26  N.  J.  £q.  497; 
Dickey  v.  Permanent  Land  Co.  63  Md. 
177. 

The  judgment  is  erroneous  because 
it  ignores  an  absolute  right  of  the  trus- 
tee in  bankruptcy  in  the  insurance 

funds. 

Gordon  v.  Ware  Sav.  Bank,  115  Mass. 
691 :  Fergus  v.  Wilraarth,  117  111.  643, 
7  N.  E.  508;  Williams  v.  Lilley,  67 
Conn.  60,  37  LJ(.A.  150,  34  Atl.  765; 
Economy  Bldg.  Asso.  v.  Hungerbueb- 
ler,  98  Pa.  258. 

Mr.  Wiliian  J.  HcKenna  for  appel- 
lees. 

Beach,  J.,  delivered  the  opinion  of 
the  court: 

The  underlying  question  is  wheth- 
er the  transaction  described  in  the 
finding  of  facts  amounts  to  a  pur- 
chase of  the  mortgage  by  the  trustee 
in  bankruptcy,  or  whether,  as  the 
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trial  court  held,  to  a  payment  of  the 
mortgage. 
It  is  said  that  on  the  facts  found 

the  judgment  is  erroneous,  because 
it  violates  the  rule  that  the  intention 
of  the  parties  should  prevail;  that 
in  this  case  the  manifest  intention 
of  the  parties  was  that  the  note  and 
mortgage  should  be  kept  alive  and 
not  extinguished,  and  that  the  court 
has  no  right  to  apply  the  payment  in 
satisfaction  of  t^e  mortgage,  when 
the  parties  had  already  made  a  dif- 
ferent appUcation  of  it.  These 
propositions  assume  that  the  trustee 
and  the  mortgagee  were  free  to  deal 
with  this  insurance  money  as  they 
saw  fit,  and  might  make  such  appU- 
cation of  it  as  they  chose;  whereas 
the  defendants  claimed,  and  the 
court  so  rules,  that,  by  tiie  terms  of 
the  policy,  the  insurance  money,  or 
so  much  of  it  as  was  necessary  for 
that  purpose,  had  already  been  ap- 
plied, or  agreed  to  be  applied  in  case 
of  loss,  to  the  payment  of  the  mort- 
gage, and  that  if  the  mortgagee 
elected  to  accept  it,  she  could  not 
malce  any  other  application  of  the 
fund  without  the  consent  of  the 
mortgagor. 

-  The  subject  of  insurance  for  the 
benefit  of  the  mortgagee  is  exhaus- 
tively treated  in  Jones,  Mortg.  §§ 
400-417,  and,  some  of  the  principal 
phases  of  it  are  discussed  by  Chief 
Justice  Shaw  in  King  v.  State  Mot 
F.  Ins.  Co.  7  Gush.  1,  54  Am.  Dec 
683.  If  a  mortgagee  insures  his  own 
interest  at  his  own  expense,  ihe  pay- 
ment of  a  loss  accruing  before  the 
mortgage  debt  is  paid  is  not  a  pay- 
ment on  the  mortgage,  and  authori- 
ties differ  as  to  whether,  in  such  a 
case,  the  insurance  company,  on  pay- 
ing the  loss,  is  subrogate  to  the 
rights  of  the  mortgagee.  Mr.  Jus- 
tice Story,  in  Carpenter  v.  Provi- 
dence Washington  Ins.  Co.  16  Pet 
496,  10  L.  ed.  1044,  holds  that  the 
insurer  ia  subrogated.  King  v.  State 
Mut.  F.  Ins.  Co.  supra,  holds  the 
other  way.  Conversely,  the  mort- 
gagor may  insure  his  separate  in- 
terest without  any  reference  to  that 
of  the  mortgagee,  and  in  case  of  loss 
is  entitled  to  receive  the  insurance 


Digitized  by  Google 


and  to  deal  with  it 
Carpenter  v.  Providence  Washing- 
ton Ins.  Co.  supra;  27  Cyc  126tf; 
Jones,  Mortg.  §  397. 

But  when  the  insurance  is  effected 
by  or  at  the  expense  of  the  mort- 
gagor, and  the  policy  is  made  pay- 
aoie  to  the  mortgagee  as  his  interest 
may  appear,  it  is  evidently  for  tiie 
benefit  of  both  mortgagor  and  mort- 
gagee. The  contract  of  indemnily 
is  primarily  with  the  mortgagor, 
but  the  mortgagee  is  a  third  party 
beneficiary.  In  this  state  it  is  held 
that  the  insertion  of  the  so-called 
open  mortgage  clause  will  not  of  it- 
self entitle  the  mortgagee  to  sue  on 
the  policy.  Meriden  Sav.  Bank  v. 
Home  Mut.  F.  Ins.  Co.  50  Conn.  396 ; 
GoUinsville  Sav.  Soc.  v.  Boston  Ins. 
Co.  77  Conn.  676,  69  L.R.A.  924,  60 
Atl.  647.  Also,  that  before  a  loss  oc- 
curs the  mortgagee  is  only  a  con- 
ditional appointee  of  the  property 
owner,  and  as  such  appointee  en- 
titled to  receive  so  much  of  any  sum 
that  may  become  due  under  the  pol- 
icy as  does  not  exceed  his  interest  as 
mortgagee.  Collinsville  Sav.  Soc.  v. 
Boston  Ins.  Co.  supra.  In  this  case 
a  toss  had  already  occurred  and  be- 
come payable  while  the  mortgage 
debt  was  still  outstanding,  and 
thereupon  the  appointment  and  the 
Tight  of  the  mortgagee  to  receive  so 
much  of  the  insurance  money  as 
would  satisfy  the  amount  of  the  out- 
standing debt  became  absolute. 

It  sometimes  happens  that  the  loss 
becomes  payable  before  the  mort- 
gage debt  is  due,  and  then  it  is  said 
that  the  mortgagee  is  entitled  to  re- 
ceive the  money  and  apply  it  to  the 
extinguishment  of  the  debt  as  fast 
as  it  becomes  due.  Thorp  v.  Croto,  79 
Vt.  890,  10  L.R.A.(N.S.)  1166,  118 
Am.  St.  Rep.  961,  65  Atl.  562,  9  Ann. 
Cas.  68,  and  cases  cited.  A  differ- 
ence of  opinion  arose  in  that  case  on 
the  question  whether  the  mortgagee 
might  apply  the  insurance  money  to 
the  payment  of  interest,  and  the  pre- 
vailing opinion  holds  that  he  was 
boimd  to  retain  it  and  apply  it  on 
suc^sive  instalments  of  the  prin- 
cipal as  they  became  due. 

In  this  case,  however,  the  mort- 
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as  he  pleases,  gage  debt  was  due  when  the  insur- 
ance was  paid  on  May  21, 1917,  and 
no  question  can  arise  as  to  the  prop- 
er application  of  the  fund  by  tiie 
mortgagee.  It  will  therefore  be  ap- 
parent that,  if  Miss  Bowler  had  re- 
ceived her  agreed  share  of  the  insur- 
ance money  directly  from  the  insur- 
ance company  after  the  debt  was 
due,  she  would  be  bound  to  apply  it 
in  extinguishment  of  the  mortgage. 
Connecticut  Mut.  L.  Ins.  Co.  v. 
Scammon,  117  U.  S.  634,  29  L.  ed. 
1007,  6  Sup.  Ct.  Rep.  889 ;  27  Cyc. 
1264.  This  follows  from  the  fact 
that,  notwithstanding  the  open 
mortgage  clause,  the  contract  for  in- 
demnity remains  one  exclusively  be- 
tween the  insurance  company  and 
the  mortgagor.  Collinsville  Sav. 
Soc.  V.  Boston  Ins.  Co.  77  Conn. 
679,  69  L.R.A.  924,  60  Atl.  647, 
supra.  In  this  case  the  contract  of 
the  insurance  comx>any  to  pay  the 
mortgagee  was  for  the  benefit  of 
Grillo,  and  for  the  purpose  of  ex- 
tinguishing his  liabihty  on  the  note 
and  of  releasing  his  land  from  the 
encumbrance  of  the  mortgage.  Aft- 
er the  loss,  and  before  it  had  been 
adjusted,  Grillo  conveyed  the  land  to 
Ruby  by  warranty  deed  free  from  all 
encumbrances,  and  undertook  to  ap- 
ply the  insurance  money  to  the  pay- 
ment of  the  mortgage  debt.  He  thus 
remained  liable  on  the  note  and  on 
the  warranty,  and  had  the  same  in- 
terest as  before  in  requiring  the  in- 
surance company  to  carry  out  its 
agreement  so  as  to  extinguish  the 
debt  and  release  the  land.  The  ap- 
pointment of  the  trustee  in  bank- 
ruptcy did  not  release  the  insui^ 
ance  company  from  its  agreement 
with  Grillo,  and  if  the  transaction 
recited  in  the  finding  amounted  in 
substance  and  effect  to  a  perform- 
ance of  the  open-mortgage  clause  by 
the  company,  and  the  acceptance  of 
the  fund  by  the  mortgagee,  the 
mortgage  debt  was  extinguished  in 
the  manner  contracted  for  by  the 
policy. 

In  order  to  accept  the  alternative 
claim  of  the  plaintiff  that  the  trans- 
action waa  a  purchase  of  tiie  note 
and  mortgage  by  the  trustee  with 
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funds  belongfing  to  the  estate,  it  is 
necessary  to  reach  the  conclusion 
that  Miss  Bowler  has  abandoned  her 
rights  as  appointee  under  the  policy* 
in  favor  of  the  bankrupt  estate,  and 
permitted  her  share  of  the  fund  to 
become  part  of  the  ^neral  assets  of 
the  bankrupt  estate.  The  finding  is 
perfectly  clear  that  she  did  not  do 
so.  It  is  found  that  the  check  to 
Hannah  Bowler  for  the  balance  of 
the  mortgage  was  executed  by  the 
trustee  as  part  of  the  payment  on 
the  loss  by  the  insurance  company 
to  the  trustee ;  also  that  Miss  Bowler 
did  not  release  the  insurance  com- 
pany until  the  trustee  had  turned 
the  check  for  her  share  of  the  insur- 
ance money  over  to  her  attorneys, 
when  they  in  turn  surrendered  to  the 
trustee  a  release  to  the  insurance 
company.  In  other  words,  the  pay- 
ment of  the  loss  by  the  insurance 
company  was  contemporaneously  ac- 
companied by  a  division  of  the  fund 
into  two  parts,  one  of  which  went 
to  the  mortgagee  and  the  other  to 
the  trustee;  and,  since  the  part 
which  went  to  the  mortgagee  simply 
passed  through  the  trustee's  hands 
because  he  had  succeeded  to  GriUo's 
rights  under  the  policy,  it  never  be- 
came available  for  the  general  pur- 
poses of  the  bankrupt  estate,  and  the 
court  was  fully  justified  in  treating 
the  alleged  purchase  of  Ihe  note  and 
mortgage  as  a  futile  attempt  to  keep 
the  mortgage  alive  as  against  the 
mortgagor,  and  as  against  the  land 
in  the  hands  of  the  mortgagor's 
grantee. 

In  addition  to  this,  the  plaintiff's 
claim  required  the  trial  court  to  be- 
lieve that  the  trustee  in  bankruptcy 
had  used  the  funds  of  the  estate  to 
buy  this  mortgage,  paying  principal 
and  interest  in  full,  and  had  after- 
wards sold  it  to  Sisk  for  $100  in  cash 
and  a  release  of  Sisk's  claim  of 
about  $1,900  against  the  estate. 
Such  a  transaction  would  have  been 
quite  outside  of  the  powers  and  du- 
ties of  trustees  in  bankruptcy  as  de- 
fined by  §  47  of  the  Bankruptcy  Act 
(Comp.  Stat.  §  9631).  No  claim  ap- 
pears to  have  been  made  by  the 
■plaintiff  that  such  a  purchase  and 
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sale  of  the  mortgage  were  specifical- 
ly authorized  by  the  referee  or  the 
.court;  and  it  is  difficult  to  see  why 
any  responsible  authorily  should 
permit  a  trustee  in  bankruptcy  to 
buy  an  overdue  demand  note  of  the 
bankrupt,  secured  by  a  mortgage  on 
real  estate,  the  indorsement  on  the 
note  being  "without  recourse  and 
without  warranty,  express  or  im- 
plied,'' and  the  surrounding  circum- 
stances making  it  at  least  probable 
that  the  trustee  was  buying  a  law- 
suit. 

The  only  reasonable  explanation 
of  the  affair  is  that  which  the  court 
adopted,  namely,  that  the  trustee, 
who  might  eithet  elect  to  carry  out 
or  not  the  contracts  of  the  bank- 
rupt, according  to  whether  -  they 
seemed  profitable  or  otherwise, 
elected  to  carry  out  the  contract  ex- 
pressed by  the  policy,  in  order  to 
obtain  the  balance  of  the  insurance 
money  for  the  estate.  Having 
adopted  and  elected  to  carry  out  the 
contract  expressed  in  the  poticy,  he 
was  bound  to  take  it  as  he  found  it, 
including  the  open-mortgage  clause. 
Be  De  Long  Furniture  Co.  (D.  C.) 
188  Fed.  686,  26  Am.  Bankr.  Rep. 
469. 

The  plaintiff  relies  on  Gordon  v. 
Ware  Sav.  Bank,  115  Mass.  591,  in 
which  it  is  said  that  "money  re- 
ceived from  the  insurance  took  the 
place  of  the  property  destroyed,  and 
was  still  collateral  until  andied 
.  .  .  by  mutual  consent,  or  by 
some  exercise  by  the  mortgagee  of 
the  right  to  demand  payment  of  Ihe 
debt,  and  upon  default  of  payment 
to  convert  the  securities." 

This  is  a  correct  statement  of  the. 
equities  arising  from  the  facts  of 
that  case.  'There  the  money  came 
into  the  mortgagee's  hands  before 
the  debt  was  due,  and  it  was  held 
that  it  could  not  be  applied  in  imme- 
diate extinguishment  of  a  debt  not 
yet  due,  without  the  consent  of  the 
mortgagor.  But  when,  as  in  this 
case,  the  debt  is  due,  tlie  mortgagee 
has  a  present  right  to  demand  pay- 
ment, and  in  default  of  payment  to 
have  possession  of  the  collateral 
The  bankruptcy  of  Grillo  was  a 
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so  much  of  it  as  was  necessary  to 
satisfv  tht  mortsaffe.  stood  in  the 
place  of  the  original  security,  and 
was  collateral.    That  being  so,  it 

 ,  is  hard  to  see  how 

SaSStt^      the  fund  could  be 
TSSii^S^        otherwise  applied 
by  the  mor^agee 
than  in  extingui^ment  of  the  debt. 

It  is  also  claimed  that  Sisk  was  a 
holder  in  due  course  of  the  mortgage 
note,  and  as  such  not  affected  by  any 
equitable  defenses.  But  this  action 
is  not  on  the  note;  it  is  a  suit  in 
equity  against  one  who  is  not  a  party 
to  the  note,  and  has  never  agreed  to 
pay  it,  for  a  foreclosure  of  the  mort- 
gage. Besides,  the  maker  of  the 
note  was  bankrupt.  '  The  note  itself 
was  overdue  when  Sisk  took  it  in 
November,  1917;  the  indorsements 
of  the  payee  and  trustee  were  not 
only  without  recourse,  but  without 
warranty,  express  or  implied,  and 
Sisk,  in  dealing  with  the  trustee, 
was  bound  to  take  notice  of  the  lim- 
its of  his  authority.  The  record  of 
■..knvteTw  a  mortgage  is  not 
deaiiMs  with      notice  that  it  re- 

the  surrounding  circumstances  were 
such  as  to  put  Sisk  on  inquiry. 

A  word  may  be  said  as  to  a  pos- 
sible claim  which  the  plaintiff  has 
not  made.  If  a  mortgagor  sells  the 
security  subject  to  the  mortgage 
debt,  and  is  afterwards  compelled  to 
pay  it,  he  may  be  subrogated  to  the 
rights  of  the  mortgagee.   Hart  v. 


Bbt  aft«r 
pMpartr* 


In  this  case, 
however,  Grillo  warranted  the  land 
free  from  all  encumbrances,  and 
undertook  that  the  mortgage  .debt 
should  be  paid  put 
of  the  insurance ; 
and  it  is  apparent 
that  Grillo,  at  least, 
was  not  equitably 
entitled  to  subrogation.  This  equita- 
ble principle  has  no  application 
when,  as  in  this  case,  a  part  only  of 
the  original  security  is  sold,  and  an- 
other part,  which  the  mort^^agor  has 
agreed  may  be  primarily  applied  to 
the  satisfaction  of  the  debt,  is  re- 
tained by  the  mortgagor  for  that 
purpose.  Although  tiie  mortgagor's 
agreement  with  the  insurer  and  with 
Ruby,  that  the  insurance  should  be 
applied  in  the  first  instance  to  pay 
off  the  mortgage,  might  not  of  itself 
prevent  the  mortgagee  from  exercis- 
ing^ her  right  to  resort  to  the  Iftnd, 
it  is  effective  in  equi^  to  prevent 
tile  mortgagor,  or  his  trustee  in 
bankruptcy  who  elected  to  take  the 
benefit  of  the  policy,  from  after- 
wards purchasing  the  mortgage 
with  the  very  fund  out  of  which 
Grillo  had  agreed  to  pay  it. 

The  assignments  of  error  based  on 
the  refusal  of  the  court  to  find  as  re- 
quested in  paragraphs  26  and  27  of 
the  plaintiff's  draft  finding  are  over- 
ruled. For  the  purposes  of  this 
opinion,  substantially  all  of  the 
other  findings  asked  for  have  been 
assumed  to  be  true. 
There  is  no  error. 
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m.  Insurance  obtained  by  mortgagor,  or 
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1298. 

/.  Introductoty- 

The  present  note  does  not  consider 
the  right  of  the  mortgagee  to  the  pro- 
ceeds of  insurance  on  the  mortgaged 
property,  but,  assuming  that  the  morfe- 


IV.  Insurance  obtained  by  the  mor^gee 

for  his  own  benefit,  1299. 
V.  Insurance  money  paid  to  mortgagee 
before  debt  is  due,  1301. 

VI.  Effect  of  agreement  of  parties  as  to 
applieation,  1303. 

gagee  has  rightfully  obtained  the 
proceeds  of  such  insurance,  whether 
the  amount  so  received  is  to  be  ap- 
plied as  a  payment  on  the  mortgage 
debt. 
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The  nght  of  the  insurance  com- 
pany to  be  subrogated  to,  or  hare  an 

assignment  of,  the  mortgagee's  righto 
upon  payment  of  the  insurance,  is  not 
considered  as  an  independent  question. 
The  right  to  the  proceeds  of  insurance 
where.the  loss  occurs  after  a  mortgage 
foreclosure  sale,  but  duriiig  redemp- 
tion period,  is  the  subject  of  the  an- 
notation following  Stockton  Nat  Bank 
T.  Home  Ins.  Go.  post,  1S08. 

//.  insurance  oJttained  Try  mortgagor,  or 

for  Ma  benefit. 

Where  the  mortgagor  obtains  insur- 
ance on  the  mortgaged  property  under 
a  policy  containing  the  usual  clause 
making  any  loss  due  him  payable  to 
the  mortgagee  as' his  interest  may  ap- 
pear, the  proceeds  of  such  insurance, 
when  received  by  the  mortgagee, 
amount  to  a  payment  on  the  mortgage 
debt,  extinguishing  it  pro  tanto. 

Alabama.  —  Eirkland  v.  Arnold 
(1912)  178  Ala.  227,  69  So.  162. 

Arkansas.  —  Bonham  v.  Johnson 
.(1811)  98  Ark.  459, 136  S.  W.  191.  See 
also  Kissire  V.  Plunkett-Jarrell  Grocer 
Co.  (1912)  103  Ark.  473,  145  S.  W.  567. 

Connecticut— SiSK  v.  Rapuano  (re- 
ported herewith)  ante,  1291. 

Kansas. — Home  Ins.  Co.  v.  Marshall 
(1892)  48  Kan.  235,  29  Pac.  161. 

Kentucky. — Gardner  v.  Continental 
Ins.  Co.  (1903)  25  Ky.  L.'Rep.  426,  75 
S.  W.  283. 

Louisiana.  —  Burbank  v.  Bubler 
(1902)  108  La.  39.  32  So.- 201. 

Massachusetts. — Graves  v.  Hanxp- 
den  F.  Ins.  Co.  (1865)  10  Allen,  281 
(obiter). 

New  Hampshire. — Smith  v.  Packard 
(1849)  19  N.  H.  576. 

New  Jersey. — Pearman  v.  Gould 
(1886)  42  N.  J.  Eq.  4,  6  Atl.  811. 

Canada. — Austin  v.  Story  (1868)  10 
Grant  Ch.  (U.  C.)  306. 

Some  of  these  cases  emphasize  the 
fact  that  there  was  a  stipulation  in 
the  mortgage  that  the  property  should 
be  insured  for  the  mortgagee's  benefit. 
Bonham  v.  Johnson  (Ark.)  and  Home 
Ins.  Co.  V.  Marshall  (Kan.)  supra. 

These  principles  are  recognized  in 
Haley  v.  Manufacturers*  P.  &  M.  Ins. 
Co.  (1876)  120  Mass.  292,  in  case  of 
a  mortgage  of  personal  property. 


There  seems  to  have  been  an  express 
agreement  that  the  mortgagee  shoald 
collect  the  insurance  and  apply  the 
proceeds  upon  notes  secured  by  the 
mortgage,  in  Wilcox  t.  Allen  (1877)  86 
Mich.  160. 

Where  an  insurance  company  which 
paid  a  loss  to  a  first  mortgagee  took 
an  assignment  of  the  mortgage,  a  sec- 
ond mortgagee  was  held  not  entitled 
to  have  the  Insurance  moneys  applied 
to  the  extinguishment  of  the  mortgage 
upon  a  bill  filed  by  the  insurance 
company  for  a  foreclosure  in  Westma- 
cott  V.  Hanley  (1875)  22  Grant  Ch. 
(U.  C.)  382.  The  case  is  very  meager- 
ly  stated;  and  the  ground  of  the  deci- 
sion is  not  clear. 

The  court  in  Bonham  v.  Johnsoi 
(Aril.)  supra,  after  referring  to  a  stip- 
ulation in  the  mortgage  that  the  prop- 
erty should  be  insured  for  the 
mortgagee's  benefit,  and  the  amount 
named  in  the  policy  should  be  payable 
■to  the  mortgagee  as  his  interest  should 
appear,  says:  "His  interest  in  the 
property  was  only  to  the  extent  of  lus 
lien  to  secure  the  payment  of  those 
notes.  That  fr&s  an  appropriation  in 
advance,  by  the  parties,  of  the  insur- 
ance money  to  the  satisfaction  of  the 
two  notes  secured  by  the  mortgage. 
When  the  money  was  paid  over  neither 
of  the  parties  had  the  right,  without 
the  consent  of  the  other,  to  disregard 
the  application  of  payment  thus  made 
in  advance." 

So,  where  the  mortgagee  obtains  in- 
surance under  an  agreement  with  the 
mortgagor,  or  for  the  benefit  of  the 
mortgagor  as  well  as  himself,  the  pro- 
ceeds, in  case  of  loss,  must  be  applied 
on  the  indebtedness.  Concord  Union 
Mut  F.  Ins.  Co.  V.  Woodbury  (1858) 
45  Me.  447;  Stinchfield  v.  Milliken 
(1880)  71  Me.  567;  Dick  v.  Franklin 
F.  Ins.  Co.  (1881)  10  Mo.  App.  376,  af- 
firmed in  (1883)  81  Mo.  103;  McDow- 
ell V.  Morath  (1896)  64  Mo.  App.  290; 
Rutherford  v.  Sample  (1914)  186  Ho. 
App.  469,  171  S.  W.  578;  Leyden  v. 
Lawrence  (1911)  79  N.  J.  Eq.  113,  81 
Atl.  121,  affirmed  in  (1912)  80  N.  J. 
Eq.  550,  85  Atl.  1134;  Kemochan  v. 
New  York  Bowery  F.  Ins.  Co.  (1858) 
17  N.  Y.  428;  Waring  v.  Loder  (1873) 
53  N.  Y.  681;  Stuyvesant  Ins.  Co.  v. 
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Reid  (1916)  171  N.  C.  618.  88  S.  E. 
779;  Imperial  F.  Ina.  Go.  t.  Bull  (1889) 
18  Can.  S.  C.  697,  affirming  (1887)  14 
Ont  Rep.  322. 

In  Thress  v.  Zempel  (1918)  40  N.  D. 
610,  169  N.  W.  79,  a  mortgagee  in  pos- 
session of  premises  wlio  insured  the 
same,  charging  the  premium  to  the 
rents  and  profits,  and  who  upon  a  loss 
received  a  draft  for  the  insurance 
money,  payable  to  himself  and  the 
owner,  of  which  he  kept  the  larger 
share,  was  held  liable  to  the  owner  in 
an  action  for  money  had  and  received. 

The  proceeds  of  insurance  received 
by  a  mortgagee,  who  at  the  time  he 
took  out  the  insurance  was  owner  of 
the  property,  which  he  subsequently 
sold,  taking  back  a  mortgage  to  se- 
cure the  unpaid  part  of  the  purchase 
price,  the  policy  being  continued  in 
force,  was  held  to  inure  to  the  benefit 
of  the  mortgagor,  in  Callahan  v. 
Linthicura  (1875)  43  Md.  97,  20  Am. 
Rep.  106.  There  was  nothing  on  1;he 
face  of  the  policy  to  indicate  that  it 
was  continued  as  an  insurance  only 
upon  the  interest  of  the  mortgagee, 
and  intended  merely  to  cover  the  mort- 
gage debt.  On  the  other  hand,  it  was 
entirely  consistent  with  its  terms  to 
construe  the  policy  as  intended  to  cov- 
er, to  the  extent  of  the  sum  therein 
named,  the  whole  property,  as  well  the 
interest  of  the  mortgagor  as  of  the 
mortgagee.  It  is  held  that  if  such  was 
the  intention  and  contract  of  the  par- 
ties the  interest  of  the  mortgagor 
would  be  protected,  although  his  name 
did  not  appear  in  the  policy.  The  ac- 
tion in  this  case  was  by  the  mortgagor 
against  the  mortgagee  to  recover  the 
amount  of  the  insurance,  the  mortgage 
debt  having  been  paid  in  full. 

The  mere  fact  that  the  mortgagor 
has  paid  or  is  liable  for  the  insurance 
premium  has  been  held  sufficient  to 
require  the  proceeds  of  an  insurance 
policy  taken  out  by  the  mortgagee  to 
be  applied  as  a  payment  on  the  mort- 
gage, where  there  was  no  stipulation 
in  the  policy  for  subrogation  in  favor 
of  the  insurance  company  of  the  rights 
of  the  mortgagee  upon  payment  of  the 
poHcy.  Pendleton  V.  Elliott  (1887)  67 
Mich.  496,  35  N.  W.  97.  The  court 
says:  "Hi  however,  the  policy  con- 
11  AL.R.— 82. 


tains  no  stipulation  for  subrogation  in 
case  of  payment  to  the  mortgagee,  and 
there  is  any  arrangement  between  the 
mortgagor  and  mortgagee,  either  ver- 
bal or  written,  by  which'the  mortgagor 
becomes  liable  to  pay  for  the  insur- 
ance, he  is  entitled  to  the  benefit 
thereof,  and  to  have  it  applied  in 
liquidation  of  the  mortgage  debt,  pro 
tanto,  fwd  his  right  in  this  respect 
does  not  depend  upon  the  fact  Uiat 
he  has  paid  for  the  insurance,  nor 
whether  the  mortgagee  procured 
the  insurance  intending  to  look  to  the 
mortgagor  for  reimbursement  of  the 
premium;  but  it  depends  upon  whether 
he  is  liable  to  the  mortgagee  therefor 
under  any  agreement,  express  or  im- 
plied. And  in  such  case,  if  the  insurer 
receives  the  premium  knowing  it  is 
paid  by  the  mortgagor,  or  for  him,  he 
will  not,  in  the  absence  of  a  stipulsr 
tion  therefor  in  the  policy,  be  entitled 
to  be  substituted  to  the  rights  of  the 
mortgagee  against  the  mortgagor." 
That  the  mortgagor  was  entitled  to  the 
insurance  as  a  credit  upon  the  mort- 
gage debt  was  further  supported  in 
this  case,  by  the  evidence,  which  in- 
dicated an  agreement  to  this  effect. 

That  payment  to  the  mortgagee 
amounts  to  a  payment  on  the  mortgage 
has  been  held,  even  though  there  is  a 
provision  in  the  policy  for  subrogation 
in  favor  of  the  insurance  company, 
where  the  insurance,  taken  out  by  the 
mortgagee,  was  issued  in  the  name  of 
the  mortgagor,  and  paid  for  by  him, 
and  the  subrogation  clause  was  insert- 
ed without  his  knowledge.  Imperial 
F.  Ins.  Co.  V.  Bull  (1889)  18  Can.  S.  C. 
697. 

But  in  other  cases,  where  there  is 
such  a  stipulation  for  subrogation  in 
favor  of  the  insurance  company,  and 
it  is  provided  in  the  policy  that  the 
interest  of  the  mortgagee,  "as  mort- 
gagee," is  insured,  and  the  proceeds 
are  paid  to  the  mortgagee  it  is  held 
not  to  amount  to  a  payment  on  the 
mortgage,  notwithstanding  the  pre- 
miums are  charged  to  the  mortgagor 
under  a  provision  in  the  mortgage. 
Poster  v.  Van  Reed  (1877)  70  N.  Y. 
19,  26  Am.  Rep.  544.  That  a  provision 
for  subrogation  prevents  insurance  be- 
ing on  the  mortgagor's  accoont  is  held 
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in  Stincbfield  v.  Hilliken  (1880)  71 
H«.  667,  although  seeminsly  the  pre- 
mium was  paid  by  the  mortaragor.  The 
court  in  Foster  t.  Van  Reed  (N.  Y.) 
supra,  says  tikat  the  provision  in  the 
mortgage  authorizing  the  mortgagee 
to  insure  did  not  prevent  her  from  in- 
suring directly  her  own  interest  as 
mortgagee;  "as  she  had  authori^  to 
make  such  insurance,  it  would  seem 
to  follow  that  she  had  a  right  to  make 
such  tems  with  the  insurer  as  might 
be  agreed  upon.  It  was  optional,  and 
not  compulsory,  and  entirely  com- 
petent for  the  mortgagee  to  procure  a 
policy  with  or  without  a  subrogation 
clause.  The  parties  had  a  right  to  de- 
termine that  when  the  insurers  paid 
any  loss  to  the  assured,  that  the  in- 
surers should  be  entitled  to  an  as- 
signment of  the  mortgage,  and  such  a 
provision  is  not  in  conflict  with  the 
insurance  clause  in  the  mortgage. 
Even  although  Mrs.  Plank  [the  mort- 
gagee] made  declarations  after  the 
contract  was  entered  into,  showing 
that  the  insurance  was  made  under 
the  clause  in  the  mortgage,  these 
statements  cannot  prevail  against  the 
coabract  in  the  policy  which  provides 
that  her  interest  as  mortgagee  was 
insured,  and  whatever  arrangement 
preceded  the  policy  could  not  affect  or 
impair  the  rights  of  the  company,  who 
acted  without  knowledge  of  such  an 
arrangement  when  the  policy  was  is- 
sued. It  is  difficult  to  see  how  the  in- 
sures: can  be  deprived  of  the  right  to 
sabrogation,  when  it  is  made  a  part  of 
the  contract  that  it  shall  enjoy  such 
right.  And  whether  the  company 
knew  of  the  agreement  in  the  mort- 
gage at  the  time  of  issuing  the  policy, 
or  assented  to  it,  or  otherwise,  makes 
no  difference,  for  in  either  case  the 
contract  between  Mrs.  Plank  and  the 
company  is  unaffected  by  it." 

fIT.  Inmiranee  ehUHued  ^  morCpdffor,  or 
for  him  benefit,  Imt  forfeited  by  Mm. 

Where  the  mortgagor's  rights  have 
been  forfeited,  but,  by  a  provision  in 
the  policy,  the  policy  is  continued  as 
to  the  mortgagee,  and  it  is  further  pro- 
vided that  In  case  of  payment  to  the 
mortgagee  when  no  liability  existed  to 
the  mortgagor,  the  insurance  company 


should  be  subrogated  to  the  rights  of 
the  mortgagee  against  the  mortgagor, 
money  paid  to  l£e  mortgagee  upon  a 
loss  does  not  amount  to  a  payment  up- 
on the  mortgage, 

Indiana. — Insurance  Co.  of  N.  A.  v. 
Martin  (1898)  151  Ind.  209,  61  N.  E. 
361. 

Hasaachnsetts.  —  Allen  v.  Water- 
town  F.  Ins.  Co.  (1882)  132  Mass.  480. 

Hinneaeta. — Sterling  F.  Ins.  Ca  v. 
Beffrey  (1892)  48  Minn.  9,  60  N.  W. 
922. 

New  HampsUrc^Badger  v.  Platti 

(1894)  68  N.  H.  222,  78  Am.  St  Rep. 
672,  44  Atl.  296. 

New  York.— Springfield  F.  &  M.  Ins. 
Co.  V.  Allen  (1871)  43  N.  Y.  889, 3  Am. 
Rep.  711;  Ulster  County  Sav.  Inst.  v. 
Leake  (1878)  73  N.  Y.  161. 29  Am.  Rep. 
115;  Rapallo.  J.,  in  Hastings  v.  West- 
chester F.  Ins.  Co.  (1878)  78  N.  Y.  14L 

West  Virginia.— Gillespie  v.  Scot- 
tish Union  &  Nat.  Ins.  Co.  (1906)  61 
W.  Va.  169,  11  LJLA.(N.S.)  143,  56  3. 
E.  213. 

Canada. — Guerin  v.  Manchester  F. 
Assur.  Co.  (1898)  29  Can.  S.  C.  139; 
Bull  V.  North  British  Canadian  Invest 
Go.  (1887)  14  Ont  Rep.  822. 

Although  Gillespie  v.  Scottish  Union 
&  Nat.  Ins.  Co.  (W.  Va.)  supra,  is 
treated  as  one  in  which  the  interest  of 
the  mortgagor  had  been  forfeited,  it 
Appears  that  the  mortgagee  had  itself 
reinsured  the  buildings,  upon  the  ex- 
piration of  the  first  policy  and  the  fail- 
ure of  the  mortgagor  to  iwinsure. 

On  the  contrary,  it  has  been  held, 
where  there  is  no  clause  providing  for 
subrogation,  that  the  mortgagee  is 
bound  to  apply  the  proceeds  of  an  in- 
surance policy  to  the  extinguishmeDt 
of  the  mortgage  debt,  even  though  the 
mortgagor's  interest  has  been  forfeit- 
ed by  sale  and  conveyance  of  the  prop- 
erty. Graves  v.  Hampden  F.  Ins.  Co. 
(1866)  10  Alien  (Maes.)  281.  The 
court,  after  referring  to  the  facts  that 
by  a  stipulation  in  the  mortgage  the 
mortgagor  agreed  to  keep  the  build- 
ings on  the  mortgaged  premises  in- 
sured against  fire  for  the  benefit  of 
the  mortgagee,  and  under  this  agree- 
ment an  insurance  policy  had  been 
issued  and  oontinued  to  the  time  of 
loss,  continues:    "This  policy  thus 
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made  legally  secure  to  the  mortgagee 
the  payment  of  the  sum  of  $2,500  by 
the  Hampden  Fire  Insurance  Company 
as  a  vested  right  There  was,  upon 
the  happening  of  this  loss,  a  change  in 
the  relation  which  the  mortgagee  sus- 
tained to  the  policy.  What  was  be- 
fore contingent  became  an  absolute 
.  right  to  receive  $2,500  from  a  source 
which  the  mortgagor  and  the  owner  of 
the  etpiity  had  provided,  as  a  means, 
in  a  certain  event,  of  paying  that 
amount  upon  the  mortgage.  Having 
this  available  fund  thus  provided  by 
the  mortgagor  and  those  succeeding  to 
his  rights,  and  the  contingency  having 
happened  upon  which  he  was  to  re- 
ceive it,  we  think  it  must  be  held  to 
be  his  duty  to  receive  it  and  apply  it 
tc  the  payment  of  the  debt  secfured  by 
the  mortgage." 

The  court  in  Allen  v.  Watertown  F. 
Ins.  Go.  (Ma«3.)  supra,  says  that  the 
policy  in  that  case  seems  to  have  been 
drawn  to  meet  the  decision  in  Graves 
V.  Hampden  F.  Ins.  Co.  (1866)  10  Allen 
(Mass.)  281,  infra,  by  inserting  in'the 
policy  the  provision  that  the  insurance 
as  to  the  interest  of  the  mortgagee 
should  not  be  invalidated  by  the  act 
of  the  mortgagor,  and  that,  when  a 
loss  after  a  forfeiture  is  paid  to  the 
mortgagee,  the  company  should  be 
subrogated  to  his  rights  under  tiie 
mortgage  to  the  extent  of  such  pay- 
ment. This,  according  to  the  court, 
was  a  contract  which  the  parties  were 
competent  to  make;  under  it  the  in- 
surance was  exclusively  for  the  benefit 
of  the  mortgagee,  after  a  forfeiture  of 
the  insurance  by  the  mortgagor,  so 
that  the  mortgagor  and  those  claiming 
under  him  had  no  further  beneficial 
interest  in  the  policy,  and  payment  to 
the  mortgagee  did  not  discharge  the 
mortgage,  but  upon  such  payment  the 
insurance  company  was  subrogated  to 
the  rights  of  the  mortgagee. 

IV.  inmiranee  obUUned  by  Ute  mort- 
Ifogee  for  Ma  vwh  beiwjit. 

Where  the  mortgagee  effects  insur- 
ance upon  the  mortgaged  property  at 
his  own  expense  and  for  his  own  ben- 
efit, money  received  by  him  on  the 
policy  la  not  a  payment  on  the  mort- 
eage. 


United  States. — Carpehtelr  v.  Prov- 
idence Washington  Ins.  Co.  (1842)  16 
Pet  496,  10  L.  ed.  1044. 

Illinois. — Honore  v.  Lamar  F.  Ins. 
Co.  (1869)  51  111.  409;  Ely  v.  Ely 

(1875)  80  III  582  (obiter). 

Maine. — Concord  Union  Mut  F.  Ins. 
Co.  V.  Woodbury  (1868)  46  Me.  447; 
McXntire  v.  Plaisted  (1878)  68  Me. 
863;  Stinehfleld  v.  Milliken  (1880)  71 
Me.  667;  Gould  v.  Maine  Farmers  Mut 
F.  Ins.  Co.  (1916)  114  Me.  416,  L.R.A. 
1917A,  604,^96  Atl.  732  (obiter). 

Maryland. — Callahan  v.  Linthicum 

(1876)  43  Md.  97,  20  Am.  Rep.  106. 
Massachusetts.  —  White  v.  Brown 

(1848)  2  Gush.  412;  King  v.  State  Mut 
F.  Ins.  Ck>.  (1851)  7  Cush.  1,  64  Am. 
Dec.  688;  Suffolk  F.  Ins.  Go.  v.  Boyden 

(1864)  9  Allen,  123;  Graves  v.  Hamp- 
den F.  Ins.  Co.  (1865)  10  Allen,  281. 

Missouri.— Dick  v.  Franklin  F.  Ins. 
Co.  (1881)  10  Mo.  App.  376.  affirmed  in 

(1883)  81  Mo.  103;  McDowell  v.  Mo- 
rath  (1896)  64  Mo.  App.  290;  Ruther- 
ford V.  Sample  (1914)  186  Mo.  App. 
469, 171  S.  W.  678, 
New  Jersey. — Leyden  v.  Lawrence 

(1911)  79  N.  J.  Eq.  113,  81  Atl.  121,  af- 
firmed in  (1912)  80  N.  J.  Eq.  660,  86 
Atl.  1134. 

North  Canriina.  —  Stuyvesant  Ins. 
Co.  v.  Held  (1916)  171  N.  Q.  618,  88 
S.  E.  779. 
West  Virginia^ — Dunbrack  v.  Neall 

(1904)  65  W.  Va.  665.  47  S.  E.  803. 
Canada.  —  Russell    v.  Robertson 

(1859)  1  Ch.  Chamb.  Rep.  72. 

Insurance  effected  by  the  mortgagee 
was  held  to  be  for  his  sole  benefit, 
where  the  insurance  policy  contained 
a  provision  that  the  insurance  com- 
pany was  to  be  subrogated  to  the 
rights  of  the  mortgagee  upon  the  pay- 
ment of  the  loss,  and  expressly  provid- 
ed that  the  interest  of  the  mortgagee, 
"as  mortgagee,"  was  insured,  notwith- 
standing the  mortgage  contained  a 
provision  authorising  the  mortgagee 
to  obtain  insurance  in  case  of  the  fail- 
ure of  the  mor^agor  so  to  obtain  it, 
and  to  charge  the  premiums  paid 
against  the  mortgagor,  and  the  at- 
tempt by  the  mortgagee  to  charge  the 
premiums  paid  on  the  insurance  to 
the  mortgagor.    Foster  v.  Van  Reed 

(1877)  70  N.  T.  19,  26  Am.  Rep,  544. 
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These  principles  are  recosrnized  in 
Haley  v.  Manufacturers'  F.  &  M.  Ins. 
Co.  (1876)  120  Mass.  292,  In  case  of 
a  mortgage  of  personal  property. 
The  same  rule  was  held  applicable  in 
Clark  V.  Wilson  (1869)  103  Mass.  219, 
4  Am.  Rep.  632,  in  case  of  a  policy 
of  marine  insurance. 

A  mortgagee,  who  obtains  insur- 
ance on  personal  property  which  .is 
deposited  with  him  as  collateral  se- 
curity for  the  payment  of  a  note  of 
the  owner,  is  not  required  to  apply 
the  proceeds  thereof  as  a  payment 
upon  the  note.  Honore  t.  Lamar  F. 
Ins.  Co.  (111.)  supra. 

The  proceeds  of  insurance  received 
by  the  mortgagee,  who  had  effected 
the  insurance  for  his  own  benefit  aft- 
er he  had  taken  possession  of  the 
mortgaged  premises,  cannot  be  taken 
into  account  in  adjusting  the  account 
for  repairs  between  tha  holders  of 
the  equity  of  redemption  and  the 
mortgagee.  White  v.  Br«wn  (Mass.) 
supra. 

Where  a  debtor,  at  his  creditor's 
request,  executes  a  bill  of  sale  of  part 
of  a  vessel  to  a  third  person,  as  trus- 
tee, for  the  security  of  the  debt,  which 
is  to  be  reconveyed  when  the  debt  is 
paid,  and  dies,  and  afterwards  such 
third  person  takes  possession  of  the 
vessel  and  procures  insurance  on  the 
interest  held  by  him  as  trustee,  the 
trustee's  collection  of  the  insurance 
money  after  the  loss  of  the  vessel  gives 
the  personal  representative  of  the 
debtor  no  claim  upon  him  for  any  part 
of  it,  in  the  absence  of  an  agreement  or 
understanding  that  the  insurance  was 
to  be  paid  for  the  debtor's  benefit,  or  a 
custom  on  the  part  of  the  manager  of 
a  vessel  to  insure  the  interest  of  other 
parties  therein.  Burlingame  v.  Crood- 
speed  (1891)  153  Mass.  24,  10  L.R.A. 
496,  26  N.  E.  232. 

A  mortgagee  who  had  gone  into 
possession  of  the  mortgaged  prem- 
ises, and  who  received  the  proceeds  of 
an  insurance  policy  on  the  life  of  a 
surety  for  the  mortgagor,  the  mort- 
gagee having  paid  the  premium,  was 
held  not  obligated  to  credit  the 
amount  received  on  the  policy,  on  the 
debt,  in  favor  of  the  mortgagor,  who 


was  attempting  to  redeem.  Bell  v. 
Aheame  (1849)  12  Ir.  Eq.  Rep.  676. 

Likewise,  where  the  purchaser  of 
property  at  foreclosure  aiUe,  subject 
to  the  right  of  redemption,  takes  out 
insurance  fox  his  own  benefit  and  at 
his  own  expense,  the  proceeds  paid 
him  upon  a  loss  do  not  inure  to  the 
benefit  of  the  holder  of  the  equity  of 
redemption.  Doming  Invest.  Co.  v.' 
Dickerman  (1901)  63  Kan.  728.  88 
Am.  St.  Rep.  265,  66  Pac.  1029. 

Proceeds  of  insurance  received  by 
the  purchaser  of  an  equity  of  redonp- 
tion  at  an  execution  sale  thereof,  who 
has  taken  out  the  insurance  for  his 
own  benefit,  is  not  a  payment  on  the 
amount  which  the  debtor  is  owing  so 
as  to  entitle  him  to  redeem.  Cushing 
v.  Thompson  (1852)  34  Me.  496. 

While  beyond  the  scope  of  this  dis- 
cussion, it  is  interesting  to  note  that 
it  has  been  held  that  a  clause  in  the 
mortgage,  giving  to  the  mortgagee 
the  option  to  take  out  insurance  at 
the  expense  of  the  mortgagor,  does 
not  compel  him  to  do  so;  that,  not- 
withstanding such  a  clause,  the  mort- 
gagee is  at  liberty  to  insure  for  the 
joint  benefit  of  himself  and  his  mort- 
gagor, at  the  expense  of  the  mortga- 
gor, or  to  insure  at  his  own  expense, 
solely  for  his  own  benefit.  Leyden  v. 
Lawrence  (1911)  79  N.-J.  Bq.  113,  81 
AtL  121,  affirmed  in  (1912)  80  N.  J. 
£q.  650,  85  Atl.  1134.  It  was  held  in 
this  case  to  be  impossible  tn  indulge 
the  inference  that  the  mortgagee  did 
insure  at  the  expense  or  for  the  ben- 
efit of  the  mortgagor,  in  view  of  the 
fact  that  the  insurance  e£fected  by  the 
mortgagee  was,  by  its  terms,  solely 
for  his  "mo^gagee  interest"  See 
also  Foster  v.  Van  Reed  (1877)  70 
N.  Y.  19,  26  Am.  Rep.  544,  supra,  II. 

The  theory  of  the  courts  is,  in  brief, 
that  the  mortgagor,  having  no  con- 
nection with  the  insurance,  is  not 
entitled  to  the  benefit  thereof.  In 
Honore  v.  Lamar  F.  Ins.  Co.  (1869) 
61  111.  409,  a  deposit  of  personal  prop- 
erty as  collateral  security  for  the 
payment  of  a  note  was  treated  as  a 
mortgage,  and  the  court,  in  holding 
that  the  pledgeor  was  not  entitled  to 
the  beikefit  of  insurance  taken  out  by 
the  pledgee  at  his  own  expense,  says: 
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"The  mortgagor,  having  had  no  con- 
nection with  tlie  insurance,  cannot 
claim  its  benefit.  As  the  premium 
was  not  paid  by  him  or  chargeable  to 
him,  as  he  was  not  aware  even  that 
an  insurance  had  been  effected  until 
aftcur  the  fire,  it  ia  difficult  to  see  how 
such  insurance,  even  when  paid,  can 
affect  his  liability  upon  his  note." 
The  court  in  Gushing  v.  Thompson 
(Me.)  supra,  in  holding  that  one  who 
was  seeking  to  redeem  from  an  execu- 
tion sale  of  his  equity  of  redemption 
was  not  entitled  to  credit  for  the  pro- 
ceeds of  an  insurance  policy  which  the 
purchaser  of  the  equity  of  redemp- 
tion on  the  execution  sale  had  taken 
out  for  his  own  benefit,  says:  "The 
interest  insured  was  that  of  the  de- 
fendant [the  purchaser]  alone.  It 
does  not  appear  that  the  complainant 
paid  any  part  of  the  premium,  had 
any  connection  with  the  insurance,  or 
knew  of  its  existence,  till  the  loss  of 
the  property.  The  defendant  could 
not  have  compelled  payment  from  the 
complainant,  of  the  premium,  or  any 
part  of  it.  It  is  well  settled  that  a 
contract  of  insurance  does  not  run 
with  the  estate  as  incident  thereto, 
but  is  an  agreement  with  the  under- 
writers against  a  loss  which  the  as- 
sured may  sustain,  and  not  the  loss 
which  another  may  be  subjected  to, 
having  an  interest  m  mortgagor,  re- 
demptioner,  or  otherwise."  Accord- 
ing to  the  court  in  King  v.  State  Mut. 
P.  Ins.  Co.  (1851)  7  Gush.  (Mass.)  1, 
54  Am.  Dec.  683,  "the  contract  of  in- 
surance with  the  mortgagee  is  not  an 
insurance  of  the  debt,  or  the  payment 
of  the  debt;  that  would  be  an  insur- 
ance of  the  solvency  of  the  debtor; 
of  course,  As  a  contract  of  indemnity, 
it  is  not  broken  by  the  nonpayment 
of  the  debt,  or  saved  by  its  payment. 
It  is  not,  strictly  speaking,  an  insur- 
ance of  the  pK^erty  in  the  sense  of 
liability  for  the  loss  of  the  property 
by  fire  to  anyone  who  may  be  the 
owner.  It  is,  rather,  a  personal  con- 
tract with  the  person  having  a  propri- 
etary interest  in  it,  that  the  property 
shall  sustain  no  loss  by  fire  within  the 
time  expressed  in  the  policy.  It  is  a 
pwsonal  c<mtract  which  does  not  pass 
to  an  assignee  of  the  proper^.  .  •  . 


A  mortgagee  has  a  proprietary  in- 
terest, a  title  as  owner,  in  the  mort- 
gaged property;  not  a  deed  absolute, 
but  defeasible;  still,  it  is  a  propri- 
etary interest  in  that  property,  and 
the  insurer  guarantees  to  him  that 
the  subject  in  which  he  has  such  in- 
terest shall  not  be  destroyed  or 
diminished  by  the  peril  insured 
against.  There  is  no  privity  of  con- 
tract or  of  estate,  in  fact  or  in  law, 
between  the  insurer  and  the  mortga- 
gor; but  each  has  a  separate  and 
independent  contract  with  the  mort- 
gagee. On  what  ground,  then,  can 
the  money  thus  paid  by  the  insurer 
to  the  mortgagee  be  claimed  by  the 
mortgagor?  .  .  .  On  a  view  of  t&e 
whole  question,  the  court  is  of  opinion 
that  a  mortgagee  who  gets  insurance 
for  himself,  when  the  insurance  is 
general  upon  the  property,  without 
limiting  it  in  terms  to  his  interest  as 
mortgagee,  but  when,  in  point  of  fact, 
his  only  insurable  interest  is  that  of 
8  mortgogei^  in  case  of  a  loss  by  fire^ 
before  the  pigment  of  the  debt  and 
discharge  of  the  mor^ge,  has  a  right 
to  recover  the  amount  d  the  loss  for 
his  own  use." 

F.  Insurance  moHey  |>ald  to  mortgaftee 
'before  debt  is  due. 

It  is  the  general  theory  of  some 
courts  that  insurance  money,  when  re- 
ceived by  the  mortgagee,  stands  in 
place  of  the  destroyed  property;  that, 
if  part  only  of  the  mortgage  debt  be 
due,  the  moneys  need  not  be  applied 
to  the  part  due,  but  may  be  held  as 
security  for  the  whole,  Edmonds  v. 
Hamilton  Provident  &  Loan  Soc. 
(1891)  18  Ont  App.  Rep.  347.  Ac- 
cording to  Moclennan,  J.  A.,  "the  in- 
surance policy  and  the  insurance 
money,  when  received,  are  a  securi^- 
in  the  same  sense  and  to  the  same  ex- 
tent, exactly,  as  the  land,  and  are 
redeemable  on  the  same  terms,  and 
not  othu*wise,  and  .  .  .  the  mort- 
gagee may  receive  it  and  keep  it,  just 
as  he  holds  the  land,  until  the  last  in- 
stalment of  the  mortgage  debt  be- 
comes due.  Every  dollar  of  the 
insurance  money  is  a  security  for  ev- 
ery dollar  of  the  debt,  just  as  the 
whole  mortgage  debt  is  a  charge  upon- 
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ewy  foot  of  the  land.  The  mort- 
gagee is  not  obliged  to  apply  it  to 
arrears,  either  of  principal  or  interest, 
unless  he  pleases,  any  more  than  he 
is  obliged,  having  a  power  of  sale,  to 
sell  portions  of  the  land  from  time  to 
time  for  that  purpose.  He  may  keep 
the  insurance  mon^  by  him,  and  sue 
for  arrears  or  distrain  for  -them,  if 
he  has  that  power,  or  he  may  at  his 
option  apply  the  whole  or  part  of  the 
insurance  money  to  the  arrears.  It  is 
part  of  his  security,  and  whenever 
there  is  default  he  may  resort  to  it, 
or  he  may  resort  to  his  personal  or 
other  remedy.  Of  course,  as  soon  as 
the  debt  is  reduced  to  an  equality 
with  the  insurance  money  in  his 
hands,  he  must  sipply  the  latter,  pro 
tanto,  from  time  to  time,  to  subse- 
quently maturing  payments."  Th6 
decision  in  Corham  v.  Kingston 
(1889)  17  Ont  Rep.  432,  to  the  effect 
that  the  mortgagee  must  apply  the  in- 
surance moneys  to  a  payment  of  the 
first  instalment  due  on  the  mortgage, 
is  disapproved  by  Maclennan,  J.'  A., 
18  Out  App.  Rep.  847.  To  the  extent 
that  it  was  held  in  the  Corham  Case 
that  the  mortgagee  need  not  apply  in- 
surance money  to  the  payment  of 
principal  or  interest  not  yet  due,  that 
case  is  approved  by  Maclennan.  But 
in  Lamabee  v.  Lumbert  (1860)  82  Me. 
97,  it  was  held  that  the  proceeds  of 
insurance  policies  should  be  applied 
to  the  payment  of  the  interest  due  on 
all  the  notes  secured  by  the  mortgage, 
and  the  balance  appropriated  to  the . 
payment,  pro  tanto,  of  the  principal 
of  the  unpaid  note  first  payable. 

The  mortgagee  cannot  apply  money 
received  by  him  to  the  payment  of  an 
unmatured  debt,  without  the  consent 
of  the  mortgagor.  Gwdon  v.  Ware 
Sav.  Bank  (1874)  116  Haw.  688. 

It  was  held  in  Thorp  v.  Croto 
(1907)  79  Vt  390,  10  L.R.A.(N.S.) 
1166,  118  Am.  St.  Rep.  961.  66  Atl.  562, 
9  Ann.  Gas.  68,  that  a  mortgagee  for 
whose  benefit  insurance  is  taken  out 
on  buildings  upon  the  mortgaged 
property,  by  the  mortgagor,  must,  up- 
on collecting  the  loss  under  the  pol- 
icy, hold  the  fund  and  apply  it  upon 
the  indebtedness  as  it  falls  due,  unless 
the  mortgagor  consents  to  a  different 


application.  The  fact  that  one  of  the 
notes  secured  by  the  mortgage  was 
not  due  when  the  insurance  monejr 
was  actually  paid  did  not  change  the 
rule  as  to  the  application  of  the  pay- 
ment, for,  without  the  consent  of  both 
parties,  that  would  not  authorize 
either  to  apply  the  payment  to  any 
debt  other  than  that  to  which  it  bad 
been  appropriated  in  advance  by  the 
terms  of  the  agreement.  Bonham  v. 
Johnson  (1911)  98  Ark.  469,  136  S.  W. 
191.  Although  the  question  was  not 
raised  in  Kortl^nder  v.  Elston  (1892) 
2  C.  C.  A.  657,  6  U.  S.  App.  283,  62 
Fed.  180,  it  is  said  in  tliat  case  to  be 
the  right  of  the  mortgagee  to  hold 
the  insurance  money  paid  him,  as  se- 
curity, until  the  instalments  of  the 
mortgage  debt  become  due,  and  then, 
if  they  are  unpaid,  to  use  the  insur- 
ance money  to  pay  them,  and  that  the 
mortgagee  could  not  apply  it  to  subse- 
quent instalments  ezc^t  by  agree- 
ment. 

Under  a  contact  to  purchase  resl 
estate  and  pay  the  purchase  price  in 
instalments,  which  provides  that  the 
purchaser  shall  keep  the  property  In- 
sured for  the  benefit  of  the  vendor, 
the  purchaser  cannot,  in  case  of  in- 
jury to  the  property  by  fire,  insist  that 
the  insurance  money  shall  be  applied 
in  reduction  of  the  indebtedness  not 
yet  due,  when  its  amount,  added  to 
the  value  of  the  lot,  does  not  equal 
the  unpaid  purchase  money;  but  the 
vendor  may  apply  it  in  restoring  the 
property  for  the  protection  of  its  se- 
curity. Naquin  v.  Texas  Sav.  &  Real 
Estate  Invest.  Asso.  (1902)  96  Tex. 
313,  58  L.R.A.  711,  93  Am.  St  Rep. 
856,  67  S.  W.  85. 

Where  a  mortgagee,  upon  default  in 
the  payment  of  some  instalments  of 
interest,  elected  to  declare  the  entire 
mortgage  due  as  authorized  in  the 
mortgage,  and  obtained  a  decree  and 
a  day  fixed  for  payment,  and  after- 
wards, and  before  that  day  arrived, 
houses  on  the  premises  were  burned 
down  and  the  mortgagee  collected  and 
applied  to  the  mortgage  account, 
insurance  money,  which  was  more 
than  sufiicient  to  pay  all  arrears  of 
interest  and  costs,  the  foreclosure 
proceeding  was  stayed  until  the  com- 
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tng  due  of  the  principal  som.  Gem- 
mell  V.  Bum  (1878)  7  Ont  Pr.  Rep. 
881. 

F/.  Bffeet  of  uofeement  of  parttea  oa  to 

application. 

The  mortgagor  and  mortgagee  may, 
BO  far  as  their .  interests  are  con- 
cerned, by  agreement,  apply  such 
money  to  other  uses.  Kirkland  v. 
Arnold  (1912)  178  Ala.  227,  69  So. 
162. 

Where  the  note  secured  by  a  mort- 
gage is  not  yet  due^  and  the  insurance 
money  is  paid .  to  a  trustee  for  the 
holders  of  the  note,  and  the  mortga- 
gor is  unwilling  to  have  the  money 
credited  upon  the  indebtedness,  and 
.by  agreement  of  the  parties  the  mort- 
gagor is  to  erect  a  new  building  and 
receive  the  money  when  the  building 
reaches  a  certain  stage,  and  in  the 
meantime  the  trustee  deposits  the 
money  in  a  bank  at  the  suggestion  of 
the  mortgagor,  and  before  the  build- 
ing has  reached  the  stage  agreed  up- 
on, the  bank  fails,  the  mortgagor  is 
not  entitled  to  a  credit  upon  his  in- 
debtedness of  the  full  amount  of  the 
insurance  money  paid  to  the  trustee. 
Fergus  v.  Wihnarth  (1886)  117  lit 
642,  7  N.  E.  608. 

A  creditor  of  the  mortgagor,  who 
has  no  lien  upon  the  mortgaged  prop- 
erty, cannot  object  to  the  application 
of  the  insurance  money  to  debts  of 
the  insured  other  than  the  mortgage 
debt.  American  Brewing  Co.  v.  Ar- 
tigues  (1920)  —  La.  —,  84  So.  671. 

A  mortgagee  may  give  up  any  claim 
to  insurance  money  and  allow  the 
mortgagor  to  receive  the  fund  as  his 
own,  without  the  consent  of  other 
creditors  of  the  mortgagor.  Jarrett 
V.  Walsh  (1904)  20  Montg.  Co:  L.  Rep. 
(Pa.)  147. 

An  agreement  between  the  mortga- 
gor and  mortgagee  that  a  portion  of 
the  insurance  money  shall  be  used  in 
paying  debts  owed  by  tiie  mortgagor 
to  other  parties  is  valid,  so  that  the 
mortgagee  cannot  be  charged  with 
money  so  paid  as  against  judgment 
creditors  of  the  mortgagor,  who  had 
a  lien  upon  the  real  estate  inferior 
to  the  mortgage,  of  which  the  mort,- 
gagee  had  no  knowledge  at  the  time 


of  the  agreement.  Sherman  v.  Foster 

(1899)  168  N.  Y.  587,  58  N.  E.  504. 

It  has  been  held  that  the  second 
mortgagee  cannot  complain  of  the  ap- 
plication of  the  insurance  money  to 
the  restoration  of  the  destroyed  build- 
ings, and  insist  upon  the  amount  of 
the  insurance  money  as  an  indorse- 
ment upon  the  note.  Gordon  v.  Ware 
Sav.  Bank  (1874)  115  Mass.  688. 

An  assignee  of  a  mortgage  Xo  se- 
cure an  indebtedness  of  the  mortga- 
gor, who  had  full  knowledge  of  the 
dealings  between  the  mortgagee  and 
the  mortgagor  as  to  insurance,  was 
held  bound  by  the  agreement  in  Wil- 
cox V.  Allen  (1877)  36  Mich.  160. 

Where  life  tenants  and  remainder- 
men join  in  a  mortgage  under  the 
terms  of  which  insurance  is  to  be  tak- 
en out  on  the  buildings  in  favor  of 
the  mortgagee,  and  a  loss  results, 
and  the  proceeds  are  paid  to  the 
mortgagee^  the  life  tenants  ai\d  the 
mortgagee  cannot  agree  to  divert  the 
money  so  received  to  the  restoration 
of  the  destroyed  buildings,  without 
the  consent  of  the  remaindeimen. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Scam- 
mon  (1886)  117  U.  S.  634,  29  L.  ed. 
1007,  6  Sup.  Ct.  Rep.  889. 

In  Bryant  v.  Charter  Oak  L.  Ins.  Co. 
(1885)  24  Fed.  771,  where  the  owner 
of  property  mortgaged  the  same  and 
agreed  to  keep  the  premises  insured, 
and  subsequently  conveyed  a  remain- 
der estate  to  his  children,  the  agree- 
ment between  the  mortgagor  and  the 
mortgagee  that,  upon  a  loss  and  the 
payment  of  the  proceeds  to  the  mort- 
f^agee,  the  mortgagor  should  erect 
new  buildings  on  the  premises  with 
the  insurance  proceeds,  was  sustained 
as  against  the  remainderman. 

The  proceeds  of  an  insurance  policy 
which  was  taken  ont  by  three  mem- 
bers of  a  partnership,  upon  buildings 
mortgaged  by  them,  cannot  be  divert- 
ed by  the  mortgagee,  upon  the  occur- 
rence of  a  loss  subsequent  to  a 
dissolution  of  the  partnership  and  the 
assumption  of  the  partnership  debt  by 
two  of  the  members,  and  the  proceeds 
applied  to  other  debts  of  the  two  mem- 
bers, without  the  assent  of  the  retir- 
ing partner.  Burbank  v.  Buhler 
(1902)  108  La.  89,  82  So.  201. 
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-  It  has  been  held  that  the  mortgaffoc 
cannot  direct  the  applicatian  of  pro- 
ceeds of  an  insurance  policy*  bat  tiiat 
the  sum  so  received  must  be  regarded 
as  profits,  to  be  accounted  for  by  l^e 
mortgagee.  Larrabee  v.  Lambert 
(I860}  32  He.  97.  The  court  directed 


the  application  of  insurance  moD«y  to 
the  payment  of  the  interest  due  on  all 
the  notes  described  in  the  mortgage, 
except  one  which  had  been  collected, 
and  the  balance  to  the  payment,  pro 
tanto,  of  the  principal  of  the  unpaid 
notes  first  payable.  W.  A.  E. 


STOCKTON  NATIONAL  BANK,  Appt, 

V. 

HOME  INSURANCE  COMPANY  OF  NEW  YORK. 

Kanaam  Supreme  Court— Voy  8,  1090. 
(106  Kan.  789,  189  Pac  913.) 

Insurance  —  mortgaged  property  —  right  of  purchaser  at  foredosnre. 

1.  Where  property  is  insured  by  the  mortgagor  for  his  own  benefit 
with  a  loss-payable  clause  in  favor  of  the  mortgagee,  and  the  mortgagor 
defaults  and  the  property  is  sold  under  foreclosure  proceedings,  and 
durinff  the  redemption  period  the  property  is  destroyed  by  fire,  it  is  held 
that  the  purchaser  of  the  property  at  the  foreclosure  sale  cannot  maintain 
an  action  against  the  insurance  company  to  recover  the  insurance,  and 
that  he  has  no  claim  to  the  proceeds  of  such  insurance  on  the  theory  of 
assignment,  or  subrogation,  or  otherwise. 

[See  note  on  thie  quesUon  hegmmng  on  vo-ge  1308.] 

—  Insurable  interest  of  purchaser  at 
foredosnre. 

2.  A  purchaser  at  a  sale  undco-  a 
mortgage  foreclosure  has,  during  th^ 


redemption  period,  an  insurable  inter- 
est in  the  proper^. 
[See  14  R.  C.  L.  912.] 


Headnote  1  by  Dawson,  J. 


(Dawson,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Rooks 
County  (Sparks,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  fire  insurance  policy.  AffrmedL 

The  facts  are  stated  in  the  opinion  of  the  court 


Mr.  W.  B.  Han,  for  appellant: . 

A  foreclosure  of  a  mortgage  and 
sale  to  the  mortgagee  of  insured  real- 
ty is  not  such  sale  or  assignment  as 
voids  the  insurance  because  of  a 
clause  in  the  policy  making  it  void  if 
assigned  without  consent  of  the  in- 
surer. 

Ft.  Scott  Bldg.  &  L.  Asso.  v.  Pala- 
tine Ins.  C^o.  74  Kan.  272,  86  Pac.  142; 
Dodge  V.  Hamburg-Bremen  F.  Ins.  Co. 
4  Kan.  App.  415,  46  Pac.  25;  Conti- 
nental Ins.  Co.  V.  Ward,  50  Kan.  346, 
31  Pac.  1079;  Citizens  State  Bank  v. 
Shawnee  P.  Ins.  Co.  91  Kan.  18,  49 
LJe.A.(N.S.)  972. 137  Pac.  78;  Stamey 


V.  Royal  Exch.  Assur.  C^.  93  Kan.  707, 
160  Pac:  227;  Jones  v.  Phcenix  Ins.  Co. 
94  Kan.  235,  146  Pac.  354;  Whiting  v. 
Burkhardt,  178  Mass.  635,  52  LJLA. 
788,  86  Am.  St.  Rep.  503,  60  N.  E.  1; 
Fogg  V.  Middlesex  Mut.  F.  Ins.  Co.  10 
Cush.  337;  Phillips  v.  Merrimack  Mut 
F.  Ins.  C:o.  10  Cu^.  350;  Mutual  L. 
Ins.  Co.  T.  Allen,  138  Mass.  24,  62  Am. 
Rep.  245;  Merrill  v.  Ckilonial  Mut  F. 
Ins.  Co.  169  Mass.  10,  61  Am.  St.  Rep. 
268,  47  N.  E.  439. 

Plaintiff  was  subrogated  to  all  se- 
curities held  by  Loomia. 
.  Equitable  Mortg.  Co.  v.  Gray,  68 
Kan.  109,  74  Pac.  614. 
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A  provision  requiring  notice,  on  pen- 
alty that  if  no  notice  is  given  the  as- 
signment shall  not  be  binding  on  the 
insurer,  does  not  prevent  an  assign- 
ment valid  in  equity. 

14  R.  C.  L.  1005;  Brierly  v.  Equi- 
table Aid  Union,  170  Mass.  218,  64 
Am.  St.  Rep.  297,  48  N.  E.  1090;  Shel- 
don, Subrogation,  §§  3,  4,  236;  24  Am. 
&  Eng.  Enc.  Law,  253 ;  3  Pom.  Eq.  Jur. 
2d  ed.  1212;  25  R.  C.  L.  1346;  Muir  v. 
Bericshire,  62  Ind.  149;  Connecticut 
Mut.  h.  Ins.  Co.  y.  Comwell,  72  Hun, 
199,  26  N.  Y.  Supp.  348. 

Messrs.  Fykc^  Snider,  &  Hume  and 
O.  O.  Osborne,  for  appellee: 

The  policy  does  not  pass  with  the 
insured  property  to  a  new  owner  with- 
out consent  of  the  insured,  and  such 
consent  is  required  to  keep  it  alive  in 
the  hands,  or  for  the  benefit,  of  a  new 
owner. 

Lett  v.  Guardian  F.  Ins.  Go.  125  N. 
Y.  82,  25  N.  E.  1088;  1  Joyce,  Ins.  23; 
2  Joyce,  Ins.  890 ;  Doming  Invest.  Go. 
v.  Dickerman,  63  Kan.  728,  88  Am.  St 
Eep.  266,  66  Fac.  1029. 

Dawson,  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  to  recover  on 
a  fire  insurance  policy. 

The  late  Henry  Cooley  of  Rooks 
county  purchased  a  policy  of  fire  in- 
surance upon  his  farmhouse  and 
bam,  and  also  upon  his  household 
goods.  The  farm  was  subject  to  a 
first  mortgage  in  favor  of  J.  R. 
Iioomis,  and  with  the  insurance  com- 
pany's consent  the  insurance  on  the 
farmhouse  was  to  be  payable  to  the 
mortgagee  as  his  interest  might  ap- 
pear. The  plaintiif,  the  Stockton 
National  Bank,  held  a  second  mort- 
gage on  the  farm.  Cooley  died,  and 
Loomis  brought  suit  to  foreclose  his 
mortgage.  The  bank,  as  junior 
mortgagee,  was  impleaded,  and  its 
second  mortgage  was  also  fore- 
closed. The  sum  of  the  two  mort- 
gages was  about  all  that  the  farm 
was  worth,  and  to  protect  its  lien  the 
bank  bought  the  farm  at  the  foreclo- 
sure sale.  During  the  redemption, 
period  the  farmhouse  and  its  con- 
tents were  burned.  The  widow  of 
Cooley,  his  administratrix,  coUected 
the  insurance  on  the  household 
goods,  and  the  bank,  as  purchaser  at 
the  foreclosure  sale,  claimed  to  be 


property— rich* 
of  parehaaer  nt 
fomloasro. 


subrogated  to  the  interest  of  Loomis, 
the  first  mortgagee,  and  demanded 
payment  of  the  insurance  on  the 
farmhouse.  The  insurance  company . 
denied  liability.  Action  was  begun, 
issues  were  joined,  and  the  trial 
court  gave  judgment  for  defendant 
on  the  pleadings  and  upon  the  open- 
ing statement  of  counsel  for  the 
bank.  Hence  this  appeal. 

A  majority  of  this  court  hold  that 
the  judgment  of  the  trial  court  was 
correct  The  purdiaser  of  the  in- 
sured property  at  the  sheriff's  sale 
had  no  legal  claim 
upon  the  insurance 
policy  which  cov- 
ered the  property 
for  the  benefit  of 
the  mortgagor  and  mortgagee,  nor 
was  it  subrogated  to  the  rights  of 
the  mortgagee  in  the  proceeds  of  the 
insurance. 

An  insurance  policy  Is  a  personal 
obligation  between  the  insurance 
company  and  those  with  whom  it 
chooses  to  bargain.  It  was  willing 
to  carry  the  risk  for  Cooley  and  his 
original  creditor,  and  bound  itself 
to  do  so;  but  it  never  did  obligate 
itself  to  carry  the  fire  risk  on  the 
property  for  any  purchaser  of  the 
property  at  sheriff's  sale,  if  the  own- 
er of  it  became  so  indifferent  in  re- 
gard to  the  property  as  to  permit  it 
to  be  sold  under  mortgage  fore- 
closure. An  insurance  company 
may  be  perfectly  willing  to  cany 
insurance  on  a  mortgaged  proper^ 
and  also  willing  to  protect  the  in- 
terest of  the  mortgagee,  where  the 
mortgagor  is  diligently  caring  for 
the  property,  keeping  the  interest 
paid  up  on  the  mortgage,  keeping  the 
taxes  paid,  and  the  property  in  re- 
pair; but  the  insurance  hazard  is  or 
may  be  much  different  and  much 
greater  when  the  mortgagor  has  so 
far  defaulted  as  to  permit  the  prop- 
erty to  be  sold  by  tiie  sheriff  under 
foz^osure  proceedings.  The  Insur- 
ance company  is  not  bound  to  carry 
such  a  risk  without  expressly  con- 
senting thereto,  and  without  the 
payment  of  a  larger  premium  rate 
for  the  possibly  greater  moral  haz- 
ard involved.  The  purchaser  at  the 
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sheriff's  sftle,  although  that  sale  was 
conditional  and  the 
^tSSlf'lt         property  was  sub- 


i^SSSSL^*      ject  to  redemption. 

had  an  insurable  in- 
terest which  he  himself  misrht  have 
protected  by  insurance  (Deming 
Invest.  Co.  v.  Dickerman^  63  Kan. 
728,  88  Am.  St.  Rep.  265,  66  Pac. 
1029 ;  2  Joyce,  Ins.  2d  ed.  §  981a) ; 
but  that  interest  was  not  covered 
by  the  policy  issued  for  the  benefit  of 
the  mortgagor  and  the  original 
mortgagee.  Note  in  6  L.RA.(N.S.) 
448  ;  2  Joyce,  Ins.  2d.  ed.  §  1046. 
The  learned  trial  judge  in  this  case 
delivered  a  written  opinion,  in 
which  he  noted  that  our  reports  had 
no  precedent  to  govern  this  precise 
question.  He  was  guided  by  the 
analogy  and  doctrine  which  he  drew 
from  the  case  of  Lett  v.  Guardian  F. 
Ins.  Co.  125  N.  Y.  82, 26  N.  £.  1088, 
part  of-tiie  syllabus  of  which  reads: 

"A  policy  of  fire  insurance  is  a 
personal  contract  by  which  the  in- 
surer undertakes  to  indemnify  the 
assured  against  loss,  in  a  manner 
and  subject  to  conditions  therein  de- 
scribed. The  obligation  does  not 
pass  with  the  insured  property  to  an 
assignee  or  purchaser  thereof  with- 
out the  consent  of  the  insurer,  and 
such  consent  alone  can,  in  case  of  a 
transfer,  keep  in  life  the  agreement. 

"Defendant  issued  a  policy  of  in- 
surance to  B  upon  his  property,  loss 
being  made  payable  to  A,  as  mort- 
gagee. B  subsequently  conveyed  the 
property  subject  to  the  mortgage, 
and  his  grantee  conveyed  to  ^ain- 
tiff.  At  the  time  of  such  convey- 
ance, B  executed  to  plaintiff  an  as- 
^gnment  of  his  interest  in  the  pol- 
icy. No  consent  to  the  change  of 
title  was  indorsed  by  defendant  up- 
on the  policy,  although  such  consent 
was  made  by  the  p(^lcy  a  condition 
of  its  continuance  in  force.  On  ap- 
plication of  plaintiff  for  a  consent, 
he  was  told  by  an  officer  of  plaintiff 
that  the  policy  had  been  canceled. 
This  was  not,  in  fact,  tnie.  There- 
upon plainUff  took  out  a  policy  for 
the  same  amount  in  another  com- 
pany, and  demanded  from  B  a  re- 
turn of  the  allowance  for  pronium 


made  to  him  upon  the  transfer  of  the 
policy.  In  an  action  upon  the  policy, 
held,  that  it  was  invalidated  by  the 
failure  to  obtain  defendant's  con- 
sent to  the  change  of  title,  and  that 
there  was  nothing  from  which  such 
consent,  or'  a  waiver  of  the  condi- 
tion, coiQd  be  inferred ;  also,  that  de- 
fendant acquired  no  interest  by  his 
assignment  from  6,  as  the  latter  had 
no  interest  at  that  time  in  the  pol- 
icy, it  having  become  void  by  his 
act." 

The  judgment  of  the  trial  court  is 
affirmed. 

Dawson,  J.,  dissenting: 

With  the  general  doctrine  that  an 
insurance  policy  is  a  personal  con- 
tract, and  that  the  insurance  com- 
pany is  not  bound  where  it  has  not 
contracted  to  be  boimd,  nor  beyond 
the  scope  of  its  obligation,  I  agree. 
My  objection  to  this  decision  is  that 
I  think  it  overlooks  the  long  road 
which  the  courts,  even  this  court, 
have  already  traveled  away  from  the 
primitive  Iheory  of  personal  con- 
tract touching  the  liability  of  insur- 
ance companies,  in  considering  the 
interest  of  mortgagees  of  insured 
property  and  their  assignees.  In  Ft 
Scott  Bldg.  &  L.  Asso.  v.  Palatine 
Ins.  Co.  74  Kan.  272,  86  Pac.  142, 
the  owner  of  a  house  in  Ft.  Scott 
mortgaged  it  to  a  loan  association, 
and  took  out  a  fire  insurance  policy 
to  protect  himself  and  the  mort- 
gagee. Later  the  mortgagor  as- 
f^igned  his  interest  in  the  insurance 
policy  to  a  trustee,  the  insurance 
company  assenting.  The  property 
was  injured  by  fire.  The  trustee 
declined  to  make  proof  of  loss,  and 
conveyed  the  property  to  the  mort- 
gagee. The  insurance  company  re> 
sisted  payment  of  insurance  to  the 
mortgagee,  on  the  ground,  among 
others,  that  there  was  a  change  of 
ownership  to  which  it  had  not  as- 
sented. This  court  said: 

'The  liability  of  the  insurance 
company  is  in  no  way  affected  there- 
by; it  remains  the  same  as  if  the 
mortgagor  had  retained  the  title  to 
the  land.  The  deed  was  taikea  by 
the  association  simply  as  security 
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for  the  debt  of  the  mortgagor,  and 
this  was  one  step  toward  a  realiza- 
tion thereof.  .  .  . 

"As  to  the  claim  that  the  loan  as- 
sociation was  bound  oy  the  mort- 
gage clause  to  inform  the  insurance 
company  of  all  changes  in  the  own- 
ership of  the  property,  it  is  sufficient 
to  say  that  in  t^is  state  it  hab  been 
held  that  the  acquisition  of  the  legal 
title  to  insured  property  by  the 
mortgagee  is  not  such  a  change  of 
ownerahip  as  is  contemplated  by  the 
provisions  of  this  mortgage  clause 
(Dodge  V.  Hambui^-Bremen  F.  Ins. 
Co.  4  Kan.  App.  415,  46  Pac.  26;- 
Continental  Ins.  Co.  v.  Ward,  50 
Kan.  346,  81  Pac.  1079 ;  Lancashire 
Ins.  Co.  V.  Boardman,  68  Kan.  389^ 
62  Am.  St.  Hep.  621,  49  Pac.  92), 
and  therefore  the  omission  is  not 
material"  (74  Kan.  277»  278). 

This  court  has  held  that  the  fore- 
closure and  sale  of  insured  property 
to  the  mortgagee  is  not  such  a  sale 
or  assignment  as  will  avoid  the  in- 
surance because  of  want  of  the  ex- 
press consent  of  the  insurance  com- 
pany. The  right  of  the  mortgagee, 
whether  before  sale  or  after  sale, 
but  before  the  expiration  of  t^e  re- 
demption period,  has  been  declared 
to  be  "an  equitable  lien  upon  the 
proceeds  of  the  policy"  where  a  loss 
occurs.  Chipman  v.  Carroll,  68 
Kan.  163,  25  L.R.A.  306,  36  Pac. 
1109. 

Part  of  the  syllabus  in  Citizens 
State  Bank  v.  Shawnee  F.  Ins.  Co. 
91  Kan.  18,  49  L.R.A.(N.S.)  972, 
137  Pac.  78,  reads:  "A  mortgage 
clause  that  the  loss,  if  any,  shall 
be  payable  to  -  the  mortgagee  as 
his  interest  may  appear,  'subject, 
however,  to  all  the  terms  and  con- 
ditions of  this  policy,'  does  not  re- 
lieve the  insurer  from  liability  upon 
a  policy  containing  a  condition  liiat 
it  shsM  be  avoided  by  proceedings 
to  foreclose  any  mortgage  on  tJie 
property — ^Uie  insuring  of  a  mort- 
gage lien  being  sufficient  indication 
that  the  company  must  have  contem- 
plated a  possible  or  probable  fore- 
closure." Syl.  IF  3. 

In  Jones  v.  Phoenix  Ins.  Co.  94 
Kan  235,  146  Pac.  364,  it  was  held 


that  the  commencement  of  foreclo- 
sure proceediagB  did  not  avoid  an 
insurance  poli^  purchased  by  the 
mortgagor  for  his  own  benefit  and 
that  of  his  mortgagee.  Mr.  Justice 
Marshall,  speaking  for  the  court, 
said:  "Of  what  use  is  insurance 
held  by  a  mortgagee  on  mortgaged 
property,  if  the  commencement  of 
foreclosure  jproceedings  vitiates  the 
policy  ?  An  insurance  policy  held  by 
a  mortgagee,  under  a  mortgage 
clause,  aa  above  set  out,  contem- 
plates that  there  may  be  a  foreclo- 
sure of  the  mortgage."    (p.  236.) 

To  that  observation  it  could  per- 
tinently be  added  that  the  insurance 
company  must  have  cont^plated 
that  somebody,  not  necessari^  the 
mortgagee,  would  become  the  pur- 
chaser at  the  foreclosure  sale. 

In  Whiting  v.  Burkhardt,  178 
Mass.  535,  52  L.R.A.  788,  $6  Am. 
St.  Rep.  ^03,  60  N.  E.  1,  it  was  held 
that  the  assignment  of  a  mortgage 
on  property  covered  by  insurance, 
under  a  losa-payaMe  dause,  con- 
v^ed  to  the  as^gnee  an  assignment 
of  the  proceeds  of  the  insurance  pol- 
icy. It  was  held  that  such  assign- 
ment was  not  a  transfer  of  the  pol- 
icy in  violation  of  the  contract, 
which  stipulated  that  the  policy 
should  be  void  if  assigned  without 
the  assent  of  the  insurance  company 
in  writing,  but  merely  an  assign- 
ment of  the  right  to  receive  the  pro- 
ceeds as  security  for  the  mortgage 
debt.  One  section  of  the  syllabus 
reads :  "One  to  whom  an  insurance 
policy  is  payable  as  'mortgagee,  as 
his  interest  may  appear,'  may  as- 
sign to  the  assignee  of  the  mortgage 
the  right  to  receive  on  the  same 
terms  the  proceeds  of  tiie  policy."  - 

See  also  note  in  26  Ij.R.A.  806;  19 
R.  C.  L.  406,  407. 

The  purchaser  of  mortgaged  prop- 
erty at  a  foreclosure  sale,  where  the 
mortgagor  has  eighteen  months  to 
redeem,  is  in  effect,  during  tbat  re- 
demption period,  but  a  mere  as- 
sighee  or  subrogee  of  the  mortgagee, 
and  as  such  he  is  equitably  entitled 
to  everything  the  original  mortgMiee 
would  get   It  is  not  a  matter  of 
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substantial  concern  to  the  insurance 
company  who  may  be  the  purchaser 
at  tiie  foreclosure  sale;  at  least, 
where  there  is  no  change  of  pos- 
session of  the  property.  The  haz- 
ard that  the  mort^ragor  might  de- 
fault, and  that  the  insured  property 


might  be  subjected  to  foreclosure 
sale,  was  one  which  the  insurance 
company  was  bound  to  take  into  ac- 
count when  it  consented  to  carry  the 
risk  for  the  mortgagee,  "as  his  in- 
terest might  appear." 
I  therefore  dissent. 


ANNOTATION. 

Rig^t  to  proceeds  of  msurance  whore  loss  occurs  after  mortgacp  f<Mreck»an 
■ale,  but  duiag  redemption  period. 


I.  Prdiminary    statement;    rights  of 

purchaser  in  general,  1308. 
II.  Sighta  of  owner  or  mortgagor,  1309. 

III.  Rights  in  general  of  mortgagee  who 

has  purchased  at  foreclosure  sale, 
1310. 

IV.  Rights  of  mortgagee  or  purchaser 

who  has  insured  his  own  interest, 
1313. 

V.  Miscellaneous,  1314. 

1.  l*reUm<nary  •totomenf  ,*  rigMB  of  pur- 

chaser  <n  peneroZ.' 

Generally,  as  to  the  application  of 
insurance  money  received  by  mort- 
gagee, see  annotation  following  Sisk  v. 
Bapuano,  ante,  1291.  The  question  un- 
der annotation  presupposes  that  the 
insurance  has  not  been  avoided  by  the 
foreclosure  sale  by  virtue  of  the  pro- 
visions of  the  policy,  and  the  annota- 
tion is  not  concerned  with  the  ques- 
tion whether  the  foreclosure  sale  vio- 
lates the  provision  commonly  found  in 
policies  against  change  of  title  or  in- 
terest, or  more  specific  provisions. 

On  the  subject  under  discussion  no 
general  rule  can,  apparently,  be  laid 
down.  The  question  as  to  who  is  en- 
titled to  insurance  money,  where  prop- 
erty is  damaged  or  destroyed  after 
foreclosure  sale  and  before  the  ex- 
piration of  the  period  for  redemption, 
involves  various  considerations,  -  de- 
pending partly  on  the  provisions  of  the 
policy,  and  partly  on  the  answer  to 
such  queries  as  who  procured  the  in- 
surance and  whose  interest  was  in- 
sured, and  the  nature  and  effect  of 
the  foreclosure  sale  according  to  the 
decisions  in  the  particular  jurisdic- 
tion. In  final  conclusions  the  courts 
are  not  agreed.  There  are  many  cases 
supporting  the  general  doctrine  of  the 
personal  nature  of  Insurance  con- 


tracts. And  it  seems  that,  under  this 
.doctrine,  a  purchaser  at  a  foreclosure 
aale,  if  a  third  party  with  no  right  to 
claim  insurance  mon^  except  such  as 
might  arise  from  his  purchase,  should 
not  be  entitled  to  recover  from  the 
insurance  company  on  a  pohcy  takes 
out  by  the  former  owner,  or  others 
interested  in  the  property,  for  a  loss 
occurring  during  the  redemption  peri- 
od. In  the  reported  ease  (Stockton 
Nat.  Bank  v.  Home  Ins.  Co.  ante, 
1304),  the  principle  of  the  pwsonal 
nature  of  insurance  contracts  was  ap* 
plied,  where  property  was  insured  by 
the  mortgagor  for  his  own  benefit, 
with  a  loss-payable  clause  in  favor  of 
the  mortgagee,  and  the  property  was 
sold  under  foreclosure  proceedings,  it 
being  held  that  the  purchaser  at  the 
foreclosure  sale,  who  was  a  second 
mortgagee  but  was  apparently  regard- 
ed as  standing  in  •the  same  position  as 
any  other  purchaser,  could  not  main- 
tain an  action  against  the  insurance 
company  to  recover  the  insurance,  and 
had  no  claim  to  the  proceeds  thereof, 
on  the  theory  of  assignment,  or  subro- 
gation, or  otherwise. , 

It  is  obvious  that  the  view  whtcb 
denies  the  rights  of  a  purchaser  other 
than  the  mortgagee  to  the  benefit  of 
the  insurance  taken  by  the  mortgagor 
or  owner,  in  case  of  a  loss  during  ihe 
redemption  period,  is  supported  a  for- 
tiori by  Reynolds  v.  London  &  L.  F. 
Ins.  Co.  (1900)  128  Cal.  16,  79  Am.  St 
Rep.  17,  60  Pac.  467,  and  Rawson  v. 
Bethesda  Baptist  Church  (1906)  221 
HL  216,  6  L.R.A.(N.S.)  448,  77  N.  E. 
660,  infra,  III.  which  deny  the  right  of 
the  mortgagee  who  himself  becomes 
purchaser.  And  it  will  be  observed 
that  Carlson  v.  Pre^yterian  Bd.  of 


Digitized  by  Google 


ANNO.— INSURANCE^LOSS  DURING  REDEMPTION  PERIOD.  ISOB 


Belief  (1897)  67  Minn.  436,  70  N.  W. 
3,  infra.  III.  which  upholds  the  right 
of  the  mortersgee  who  becomes  the 
purchaser,  concedes  that  it  is  other- 
wise as  to  a  purchaser  other  than  the 
mortgagee. 

As  to  the  rights  of  a  purchaser  at  a 
judicial  sale  who  has  insured  his  own 
interest  in  the  property,  where  a  loss 
occurs  during  the  period  of  redemp- 
tion, see  infra,  IV. 

//.  Uighta  of  owner  or  mortgagor. 

If  the  policy  does  not  provide  for 
payment  of  the  loss,  if  any,  to  the 
mortgagee,  and  there  is  no  agreement 
between  the  parties  with  respect  to 
insurance,  there  is  authority,  which 
appears  sound,  to  the  eifect  that  the 
mortgagor  who  has  taken  out  insur- 
ance to  protect  himself  is  entitled  to 
the  proceeds  arising  under  the  policy 
for  a  loss  occurring  after  foreclosure 
and  during  the  period  of  redemption, 
hia  insurable  interest  not  ceasing  at 
the  time  of  the  sale. 

Thus,  it  was  held  in  Stephens  v.  Illi- 
nois Mut  F.  Ins.  Go.  (1867)  43  IlL 
827,  where  the  mortgagor  insured  the 
property  in  his  own  name  and  for  his 
own  benefit,  and  the  insured  buildings 
were  deistroyed  by  fire  during  the  re- 
demption period  after  the  nwrtgagee 
had  bid  in  the  property  on  foreclosure 
proceedings,  that  the  mortgagor  could 
recoTer  for  the  loss  by  fire  from  the 
insurance  company,  as  he  had  an  in- 
surable interest  in  the  property  until 
his  right  of  redemption  was  cut  off. 
The  court  pointed  out  that  the  right 
of  redemption  in  the  present  instance 
was  a  valuable  estate,  as  the  record 
showed  that  at  the  time  of  the  fire  the 
property  was  worth  from  fourteen  to 
sixteen  thousand  dollars,  while  it 
would  only  require  about  flvethouaand 
dollars  to  redeem.  It  was  said:  "In 
this  state,  the  purchaser  under  a  sber^ 
iff's  sale,  upon  judgment  and  execu- 
tion, or  at  a  mast^'s  sale,  on  fore- 
ckwnre  of  a  mortgage,  acquires  by  his 
pnrehaae  no  new  title  to  the  premises 
until  the  period  of  redemption  has 
passed  and  he  is  entitled  to  a  deed. 
His  deed  will  relate  back,  it  is  true,  to 
the  beginning  of  his  lien,  in  order  to 
cut  off  intervening  encnmbrancea,  but 


it  will  not  carry  back  the  absolute  di- 
vestiture of  title*  as  is  evident  from 
the  fact  that  neitiier  judgment  debtor 
nor  mortgagor  can  be  called  to  account 
for  rents  and  profits.  His  title  be- 
comes absolute  only  when  his  right  to 
a  deed  accrues.  If  it  is  a  sale  under 
a  decree  of  foreclosure,  the  mort- 
gagor still  has  the  estate  of  a  mort- 
gagor, with  this  qualification:  that  the 
amount  and  time  of  redemption  have 
become  absolutely  fixed  by  the  decree 
and  sale,  and  his  estate  will  be  abso- 
lutely devested  if  he  fails  to  redeem 
within  the  allotted  time.  ...  At 
the  time,  then,  of  the  destruction  of 
this  mill,  Stephens  was  a  mortgagor, 
and  it  is  the  settled  law  that  a  mort- 
gagor may  insure  to  the  fuU  value  of 
the  property,  and  recover  the  sum  in- 
sured, if  he  had  a  right  of  redemption 
at  the  time  of  the  loss,  even  though 
the  premises  have  been  taken  out  of 
his  hands  by  the  mortgagee." 

And  it  will  be  observed  that  in  Raw- 
son  V.  Bethesda  Baptist  Church  (lU.) 
infra.  III.,  the  right  of  the  mortgagor 
to  the  proceeds  of  the  insurance  was 
recognized,  notwithstanding  that  there 
was  a  mortgagee  clause. 

So,  in  Loy  v.  Home  Ins.  Co.  (1877) 
24  Minn.  315.  31  Am.  Rep.  846,  the 
court,  having  held  that  the  foreclosure 
sale  did  not  avoid  the  policy  under  the 
terms  thereof,  held,  or  at  least  as- 
sumed, that  the  mortgagor  was  en- 
titled to  recover  fr<»n  the  insurer  for 
a  loss  occurring  during  the  redemption 
period.  And  there  are  similar  cases 
upholding  the  right  of  the  insured  to 
recover  for  a  loss  during  the  period  of 
redemption  from  an  execution  sale. 
See,  for  instance.  Hammel  v.  Queen's 
Jns.  Co.  (1882)  64  Wis.  72,  41  Am. 
Rep.  1,  11  N.  W.  349;  Wood  v.  Ameri- 
can F.'Ins.  Co.  (1896)  149  N.  Y.  382, 
52  Am.  St.  Rep.  733,  44  N.  E.  SO; 
Chamberlain  v.  Insurance  Co.  of  N.  A, 
(1889)  20  N.  Y.  S.  R.  648, 8  N.  Y.  Supp. 
701. 

But  in  McLaren  v.  Hartford  F.  Ins. 
Co.  (1851)  5  N.  Y.  161.  it  was  held 
that  the  mortgag<n'  could  not  recover 
for  a  loss  occurring  after  a  foreclosure 
sale,  but  pending  the  enrolment  of 
the  decree  and  the  execOtion  of  the 
master's  deed,  as  he  had  no  insurable 
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interest  in  the  property,  the  whole 
riffht  and  interest  passing  immediate- 
ly on  the  sale  to  the  purchaser.  It  was 
said:  "The  insurance  in  question  was 
made  by  McLaren  aa  owner.  By  the 
sale  he  was  foreclosed  and  devested 
of  every  right  in  or  to  the  premises, 
except  the  formal  legal  title.  He  had 
no  interest  in  them,  and  consequently 
could  claim  no  indemnity  for  their 
loss." 

And  it  was  held  in  Bacon  v.  Insur- 
ance Co.  of  N.  A.  (1914)  Rap.  Jud. 
Quebec  47  C.  S.  74,  that  one  whose 
property  was  sold  at  sheriff's  sale 
ceased  to  have  an  insurable  interest 
therein  at  the  moment  of  the  adjudica- 
tion to  a  purchaser  as  the  highest  bid- 
der, altiiough  the  completion  of  the 
sale  was  suspended,  pending  payment 
of  the  purchase  price  and  fulfilment 
of  the  conditions,  and  that,  therefore, 
the  former  owner  could  not  recover  on 
an  insurance  policy  which  he  had  tak- 
en out  before  the  sale,  for  a  loss  oc- 
curring after  the  sale,  but  before  pay- 
ment of  the  purchase  price. 

Where,  after  the  equity  of  the  mort- 
gagor had  been  seized  on  execution,  he 
obtained  insurance  on  the  property, 
which,  after  a  sale  on  the  execution, 
was  destroyed  by  fire  during  the  peri- 
od allowed  for  redemption,  it  was  held 
in  Strong  v;  Manufacturers'  Ins.  Co. 
(1830)  10  Pick.  (Mass.)  40,  20  Am. 
Dec.  507,  that  the  mortgagor,  who  had 
subsequently  redeemed. the  property, 
had  an  insurable  interest  both  at  the 
time  the  policy  was  effected  and  at  the 
time  of  the  loss,  and  was  entitled  to 
recover  from  the  insurance  company 
for  the  entire  damage,  not  exceeding 
the  amount  of  the  insurance. 

In  Cone  v.  Niagara  F.  Ins.  Co.  (1875) 
60  N.  Y.  619,  the  property  subject  to 
the  mortgage  was  not  sold  under  the 
mortgage,  but  upon  ocecution  under 
a  judgment;  and  it  was  held  that  the 
mortgagor  had  an  insurable  interest, 
the  loss  having  occurred  after  the  ex- 
piration of  the  time  for  him  to  redeem, 
but  before  the  expiration  of  the  time 
for  hie  judgment  creditors  to  redeem, 
and  therefore  the  mortgagee  could  re- 
cover on  the  policy. 

The  effeci  of  an  unauthorized  sale 
on  the  right  to  proceeds  of  insurance 


was  present^l  in  Richland  County 
Mat  Ins.  Co.  v.  Sampson  (1883)  38 
Ohio  St.  672,  it  being  held  that  where 

an  order  confirming  a  sale  made  vmAer 
a  decree  of  foreclosure,  to  a  mortgagee 
who  was  a  party,  was  at  the  same  term 
vacated  and  the  sale  set  aside  for  want 
of  notice  as  required  by  statute,  the 
insurable  interest  of  the  mortgagor  in 
possession  was  the  same  in  the  prop- 
erty as  if  such  sale  and  confirmation 
had  not  been  made;  and  that  where  a 
loss  of  the  property  covered  by  insur- 
ance in  favor  of  the  mortgagor  oc- 
curred after  such  confirmation,  and  be- 
fore the  order  was  vacated  and  the 
sale  set  aside,  the  insurable  interest 
of  the  mortgagor  was  not  devested  by 
the  unauthorized  sale  and  confirma- 
tion, but  he  could  recover  on  the 
policy. 

As  to  the  rights  of  the  mortgagor 
where  a  third  party  purchases  at  fore- 
closure sale,  see  Carlson  v.  Presby- 
terian Bd.  of  Relief  (Minn.)  infra.  111. 

lit.  BtglUa  in  general  of  mortgagee  «A« 
has  purchased  at  foreclosure  maie. 

As  to  rights  of  second  mortgagee 
who  has  purchased  the  property  at  a 
judicial  sate,  against  the  insurance 
company,  see  the  reported  case  -(STOCX- 
TON  Nat.  Bane  v.  Hons  Ins.  Co.  ante, 
1304). 

Where  the  insurance  policy  provides 
for  payment  of  the  loss,  if  any,  to  the 
mortgage^  and  the  latter  purchases 
the  property  on  foreclosure,  the  ques- 
tion arises  as  to  the  rights  of  the 
mortgagee  under  the  policy,  after  his 
purchase,  but  daring  the  redemption 
period.  Are  his  rights  as  mortgagee, 
within  the  meaning  of  the  policy,  ex- 
tinguished by  tiie  sale?  Upon  this 
question  different  conclusions  have 
been  reached,  partly,  at  least,  because 
of  differences  in  the  different  juris- 
dictions regarding  the  effect  of  the 
foreclosure  sale. 

In  California,  where  a  statute  pro- 
vided that  the  insurance  was  deemed 
to  foe  upon  the  interest  of  t^e  mort- 
gagor, in  case  of  insurance  by  the 
mortgagor  in  his  own  name  with  a  pro- 
vision for  payment  of  the  loss  to  the 
mortgagee,  it  was  held  in  Reynolds  v. 
London  &  L.  F.  Ins.  Co*  (1900)  12B 
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CaL  16,  79  Am.  St.  Rep.  17,  60  Pac. 
467,  that  the  foreclosure  sale  extin- 
guished the  rights  of  the  mortgagee  as 
such,  and  also  his  rights  as  a  creditor, 
and  that  whatever  interest  he  had  in 
the  insurance  policy  was  extinguished 
by  tiie  sale;  bo  that  he  could  not  re- 
cover from  the  insurance  company  for 
a  loss  occurring  during  the  period  of 
redemption.  In  this  case,  Uie  mort- 
gagee had  bid  in  the  property  for  the 
full  amount  due,  including  interest  and 
costs.  The  policy  provided  that  the 
loss,  if  any,  was  payable  to  the  mort- 
gagee. After  the  redemption  period 
expired,  the  mortgagee  had  received 
a  deed  under  the  foreclosure  sale.  The 
court  cited  decisions  in  that  state  to 
the  effect  that  by  a  foreclosure  sale 
the  title  passes;  that  the  subsequent 
deed  is  merely  evidence  that  the  title 
has  become  absolute;  thai  if  a  redemp- 
tion  is  made  by  the  mortgagor,  it  is 
not  from  the  lien  of  the  mortgage^  but 
from  the  sale  under  the  judgment,  and 
that  the  amount  which  he  is  required 
to  pay  on  the  redemption  is  not  the 
amount  of  the  mortgage,  but  the 
amount  for  which  the  property  was 
sold.  It  was  said:  "In  the  case  at 
bar,  if  Porter  [the  mortgagor]  had  ex- 
tinguished the  mortgage  debt  by  pay- 
ing it,  no  one  would  claim  that  there 
wafl  any  cause  of  action  left  to  plain- 
tiff against  the  defendant  upon  the 
policy  in  question.  But  by  the  fore- 
closure proceedings  and  the  purchase 
of  the  mortgaged  premises  by  the 
plaintiff  for  the  full  amount  of  the 
debt  and  judgment,  the  debt  was  fully 
exUagaished,  and  plaintiff  was  no 
longer  a  creditor  or  mortgagee  of  Por- 
ter, There  was  no  longer  any  debt 
which  could  be  enforced  in  any  way. 
Plaintiff  was  then  substantially  the 
owner  of  the  property;  and  Porter  had 
the  mere  statutory  right  of  redemp- 
tion, which  could  be  exercised  within 
the  statutory  period,  not  by  paying  the 
former  and  extinct  debt,  but  by  pay- 
ing the  purchase  price  bid  for  the 
property,  together  with  certain  statu- 
tory percentages  and  costs.  .  .  . 
Of  course,  a  foreclosure,  in  the  sense 
of  a  perfect  extinguishment  of  the 
mortgagor's  equity  of  redemption,  may 
be  said  not  to  be  complete  until  after 


the  expiration  of  the  statutory  period 
for  redemption ;  but  that  consideration 
has  no  bearing  upon  the  proposition 
that  the  sale  extinguishes  the  debt. 
.  .  .  We  are  not  concerned  with  the 
question  whether  or  not,  under  the  cir- 
cumstances. Porter  could  have  recov- 
ered anjrthing  of  defendant  on  the  pol- 
icy; although,  if  Porter  suffered  no 
loss,  then  certainly  plaintiff  could  not 
have  recovered;  because  Porter  was 
the  party  insured  and  only  through  his 
losses  could  plaintiff's  security  have 
been  efficacious.  Neither  are  we  con- 
cerned with  the  class  of  cases  where 
the  mortgagee  himself  procures  a  pol- 
icy on  buildings  situated  on  the  mort- 
gaged premises,  where  he  is  the  party 
insured,  and  where  it  has  been  held 
that  he  may  take  the  policy  on  his  in- 
terest in  the  property  itself.  In  the 
case  at  bar,  under  our  law,  the  plain- 
tiff was  not  the  party  insured,  and  his 
interest  in  the  buildings  mortgaged 
was  not  insnydd;  the  interest  in  tfae 
property  which  was  insured  was  that 
of  Porter,  the  mortgagor,  and  it  was 
only  the  indebtedness  of  Porter  to 
plaintiff  which  gave  the  latter  any  in- 
terest in  the  policy.  After  he  changed 
his  position  from  creditor  to  pur- 
chaser he  could,  in  the  latter  capacity, 
have  procured  a  policy  on  the  build- 
ings and  thus  insured  his  interest  in 
the  property  itself;  but  whatever  in- 
terest he  had  in  the  old  policy  ceased 
with  the  extinguishment  of  the  indebt- 
edness." 

The  above  decision  seems  in  accord 
with  the  view  of  the  court  in  Rawson 
V.  Bethesda  Baptist  Church  (1906)  221 
lU.  216,  6  L.R.A.(N.S.)  448,  77  N.  E. 
660,  in  which  a  trust  deed  was  fore- 
closed, the  property  being  sold  to 
the  complainant  in  the  foreclosure 
suit,  for  an  amount  less  than  the  sum 
due.  The  insurance  policy  contained 
a  clause  making  the  loss,  if  any,  pay- 
able to  the  trustee.  But  the  court,  in 
holding  that  the  mortgagor  could  re- 
cover from  the  trustee  the  insurance 
money  which  the  latter  had  collected 
pending  the  redemption  period,  said: 
''Appellant  had  ceased  to  be  tirustee, 
and  could  not  receive  the  insurance 
mon^  in  that  capacity,  but  could  only 
receive  it  as  agent  of  appellee.  The 
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riffhta  and  liabilities  of  the  parties  had 
been  fixed  by  the  decree,  which  became 
the  basis  of  title,  and  the  trust  deed 
had  expended  its  force,  so  that  the 
property  was  no  longer  subject  to  its 
proviaions  and  stipulations.  By  the 
sale  a  new  relation  had  been  created, 
not  depending  in  any  way  upon  privity 
of  contract  between  appellee  and  the 
purchaser,  and  the  rights  of  such  pur- 
chaser were  not  different  in  any  re- 
spect from  what  the  rights  of  any 
other  person  would  have  been  if  be 
had  purchased  at  the  sale."  It  was 
unsuccessfully  contended  by  counsel 
for  the  trusted  in  this  case  that  the 
insurable  interest  of  the  mortgagor 
"was  dependent  upon  its  exercising  its 
right  of  redemption  from  the  sale,  and, 
having  failed  to  exercise  such  right,  it 
bad  no  right  to  the  insurance  money 
when  the  suit  was  brought." 

But  a  different  view  waa  taken  by 
the  Minnesota  court  in  Carlson  v. 
Presbyterian  Bd.  of  Relief  (1897)  67 
Mimu  436,  70  N.  W.  3.  it  being  held 
that  the  mortgagee's  interest  under 
the  policy  was  not  extinguished  by  the 
sale.  The  policy  provided  that  the 
loss,  if  any,  should  be  payable  to  the 
mortgagee  as  hia  interest  might  ap- 
pear, and  was  procured  and  paid  for 
by  the  mortgagor.  The  mortgagee 
foreclosed  the  mortgage,  and  bid  in 
the  premises  at  the  sale  for  the  full 
amount  of  the  mortgage  debt  and 
costs.  Afterwards,  during  the  re- 
demption period,  the  dwelling  covered 
by  the  mortgage  and  policy  waa  In- 
jured by  fire,  and  the  insurance  com- 
pany paid  the  loss  to  the  mortgagee. 
No  redemption  was  made  from  the 
sale.  In  an  action  brought  by  the 
mortgagor's  assignee  to  recover  the  in- 
surance from  the  mortgagee,  the  court 
held  that  the  plaintiff  could  not  re- 
cover; although  it  was  said  that,  had 
he  redeemed,  he  would  have  been  en- 
titled to  have  the  amount  applied  pro 
tanto  on  the  redemption.  The  court 
distinguished  between  purchases  by 
a  third  party  and  by  the  mortgagee, 
and  stated  their  rights  under  the  pol- 
icy, after  foreclosure,  as  follows:  "It 
must  be  conceded,  as  claimed  by  the 
plaintiff,  that  if  a  third  party  had  pur- 
chased the  lot  at  the  foreclosure  sale 
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for  a  sum  equal  to  t^ie  defendant's 
debt  and  costs,  and  there  had  been  no 
assignment  of  the  interest  of  the  de- 
fendant in  the  policy  to  the  purchaser, 
the  money  pdid  on  the  policy  to  the 
defendant  would  belong  to  the  mort- 
gagor,- because  the  defendant  in  such 
case  would  have  no  interest  in  \h» 
property  destroyed.  ...  If  tlie 
mortgagee  is  the  purchaser  at  the  fore- 
closure sale,  his  debt,  as  between  him 
and  the  mortgagor,  is  paid,  but  it  is 
not  txue  that  either  his  mortgage,  as 
a  muniment  of  title,  or  his  interest 
in  the  mortgaged  premises,  is  dis- 
charged or  extinguished.  Where  the 
mortgagee  is  the  purchaser  at  the  fore- 
closure sale,  he  simply  receives  a  con- 
ditional conveyance  of  the  premises 
for  the  payment  of  his  debt,  and  con- 
tinues to  have  a  lien  on  the  premises 
for  the  amount  of  the  purchase  price; 
which  was  applied  in  payment  of  his 
debt.  His  interest  in  the  proniaes 
is  practically  the  same  after  the  sale 
as  before,  except  the  purchase  price 
must  be  repaid  to  him  by  the  mort- 
gagor, with  interest,  within  the  year, 
or  his  title  under  his  mortgage  be- 
comes absolute.  Until  the  time  to  re- 
deem expires,  he  has  a  lien  on  the 
premises,  and  holds  them  for  the  se- 
curity of  his  bid.  .  .  .  The  plain- 
tiff, relying  upon  some  general  state- 
ments in  former  decisions  of  this 
court  to  the  effect  that,  where  tiie 
mortgagee  is  the  purchaser  at  the  fore- 
closure sale,  he  stands  in  the  precise 
condition  of  a  third  party  purchasing 
at  such  sale,  and  that  his  debt  and 
mortgage  are  wctingnlshed  to  the  ex- 
tent of  his  bid,  claims  that  the  defend- 
ant in  t}iis  case,  when  it  bid  in  the 
premises  for  the  full  amount  of  its 
debt,  ceased  to  be  a  mortgagee,  and 
had  no  longer  any  rights  as  such  in 
the  insurance  policy.  .  .  .  The 
statements  referred  to  are  correct,  in 
the  connection  in  which  they  were 
used;  but  they  afford  no  support  for 
thie  proposition  of  the  plaintiff  that, 
the  purchase  of  the  premises  at  the 
foreclosure  sale,  the  defendant  ceased 
to  have  any  further  interest  in  the  in- 
surance policy,  becfvose  the  defendant 
technically  had  ceased  to  be  a  mort- 
gagee. The  defendsnt  after  Uie  fore- 
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closure  had  the  same  interest  in  the 
dwelling  house  inaured  as  before,  and 
it  still  held  the  insurance  policy  which 
inaured,  not  its  debt,  but  its  interest 
in  the  house  mortgaged.  It  is  wholly 
immaterial  whether  the  defendant, 
after  the  foreclosure,  was  technically 
a  purchaser  and  not  a  mortgagee,  and 
that  its  lien  and  clum  on  and  to  the 
house  secured  its  bi'and  not  its  debt; 
for  it  continued  to  have  an  insurable 
interest  in  the  house,  by  virtue  of  its 
mortgage,  precisely  as  it  had  before 
the  foreclosure.  It  was  this  interest 
that  was  insured  by  the  policy  payable 
in  case  .of  loss  to  the  defendant  as  its 
interest  might  appear,  and,  a  loss  hav- 
ing occurred  while  the  iwlicy  was  in 
force  and  the  interest  still  in  exist- 
ence, the  insurance  mon^  was  right- 
ly paid  to  the  defendant,  subject  to 
the  equity  of  the  mortgagor  to  have 
the  amount  thereof  applied  pro  tanto 
in  redemption  of  the  premises."  In 
this  connection,  see  Deming  Invest. 
Co.  V.  Dickerman  (Kan.)  infra,  IV., 
where  the  policy  was  taken  out  by  the 
purchaser  at  foreclosure  sale,  and  it 
was  held  that  upon  redemption,  he  was 
not  required  to  account  to  the  redemp- 
tioner  for  the  proceeds  of  ^e  insur- 
ance. 

And  in  Uhlfelder  v.  Palatine  Ins.  Co. 
(1906)  111  App.  Div.  57,  97  N.  Y.  Supp. 
499,  where  the  policy  provided  that  the 
loss,  if  any,  should  be  payable  to  the 
mortgagee  as  his  interest  might  ap- 

f>ear,  and  the  loss  took  place  between 
he  sale  and  the  delivery  of  the  deed, 
the  court  held  that  the  mortgagee,  who 
had  bid  in  the  property  at  the  sale, 
was  entitled  to  recover  from  the  in- 
surance company  to  the  extent  of  the 
damage  to  his  interest  in  the  property. 
The  view  was  taken  that  the  mort- 
gagee's interest,  as  such,  continued 
until  the  formal  delivery  of  the  deed ; 
that  his  interest  as  mortgagee  was  not 
merged  or  destroyed  at  the  time  of 
the  loss;  that  the  damage  before  he 
acquired  title  was  a  direct  damage  to 
his  interest  as  mortgagee,  since  it  re-  * 
duced  the  value  of  the  property  which 
he  had  been  required  to  take  in  satis- 
faction of  the  mortgage;  and  that 
therefore  he  could  recover,  to  the  ex- 
tent of  his  interest,  from  the  insur- 
11  A.L.R.— 83. 


ance  company.  The  court  was  of  the 
opinion,  however,  that  if  the  sale  had 
been  to  a  third  parly,  so  that  the  only 
interest  which-  the  mortgagee  had  un-  <■ 
der  it  was  that  the  purchaser  who  had 
agreed  to  pay  for  the  property  should 
accept  a  deed  from  tiie  referee,  the 
plaintiff,  as  mortgagee,  would  have 
sustained  no  damage,  and  could  not 
have  recovered. 

Also  in  Haight  v.  Continental  Ins. 
Go.  (1883)  9S  N.  Y.  51.  it  was  held  that 
the  mortgagee,  to  whom  the  loss,  if 
any,  was  payable,  could  recover  from 
the  insurance  company  for  loss  occur- 
ring between  the  sale  and  the  delivery 
of  the  deed.  The  defense  in  this  case, 
however,  was  that  there  had  been  a 
change  of  title  in  violation  of  the  pro- 
visions of  the  ]jolicy. 

Reynolds  v.  London  ft  L.  F.  Ins.  Co. 
(1900)  128  Cal.  16,  79  Am.  St.  Rep.  17, 
60  Pac.  467,  supra,  overrules,  so  far 
as  it  is  inconsistent  therewith,  Na- 
tional Bank  v.  Union  Ins.  Co.  (1891) 
88  Cal.  497,  22  Am.  St.  Rep.  324,  26 
Pac.  509,  which  reached  a  different 
conclusion  because  the  court  took  a 
different  view  of  the  effect  of  the  fore- 
closure sale.  In  this  case,  where  the 
loss,  which  was  payable  to  the  mort- 
gagee, occurred  after  the  foreclosure 
sale,  but  before  the  period  of  redemp- 
tion had  expired,  the  property  having 
been  bid  in  by  tiie  mortgagee,  the  court 
held  that  the  mortgagee  might  recover 
the  entire  loss,  since,  until  the  right 
of  redemption  was  cut  off,  the  mort- 
gage could  not  be  regarded  as  fore- 
closed and  there  was  no  payment  pro 
tanto  by  the  mortgagor. 

IF.  Jltghta  of  mortgoffee  or  purchaser 
who  has  inaured  his  oten  interest. 

The  question  discussed  in  this  sub- 
division presupposes  that  Uie  mort- 
gagee or  purchaser  had  collected  the 
insurance,  or  was,  at  l^st,  entitled 
thereto  as  against  the  insurer. 

In  accord  with  the  general  rule 
which  denies  the  mortgagor  or  owner 
of  the  equity  of  redemption  the  benefit 
of  the  insurance  taken  out  1^  the 
mortgagee  upon  his  own  interest  (see 
note  to  Sisk  v.  Rapuano,  ante,  1295), 
the  courts  deny  the  mortgagor,  or  oth- 
er person  entitled  to  redeem,  the  bene- 
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fit  of  the  insurance  taken  out  by  the 
purchaser  or  mortsragee  on  his  own 
interest,  in  the  event  of  a  loss  during 
the  redemption  period- 

Thus,  where  a  purchaser  at  fore- 
closure sale,  subject  to  redemption, 
procured  and  paid  for  insurance  on 
the  property  to  which  he  held  a  cer- 
tificate of  purchase,  it  was  held  in 
Deming  Invest.  Co.  v.  Dickerman 
(1901)  63  Kan.  728,  88  Am.  St.  Rep. 
265,  66  Pac.  1029,  that  .the  contract 
of  insurance  was  personal  between  the 
purchaser  and  the  insurance  company, 
and  did  not  inure  to  the  benefit  of  the 
person  entitled  to  redeem;  sd  that, 
where  the  property  was  totally  de- 
stroyed by  fir^  during  the  period  of 
redemption,  the  purchaser  at  the  fore- 
closure sale,  upon  redemption,  was  not 
requiiiBd  to  account  to  tbe  redemp- 
tioner  for  the  money  received  from  the 
insurance  company  on  the  property. 
See,  in  this  coniiection,  Carlson  v. 
Presbsrterian  Bd.  of  Relief  (Minn.) 
supra,  in.  where  the  mortgagor  pro- 
cured  and  paid  for  the  insurance. 

And  in  White  v.  Brown  (1848)  2 
Cush.  (Mass.)  412.  where  the  mort- 
gagee had  taken  possession  for  condi- 
tion broken,  and  had  effected  insur- 
ance for  his  own  benefit,  it  was  held 
that,  in  the  absence  of  ajiy  agreem«tt 
with  respect  thereto  Between  him  and 
the  mortgagor,  he  was  not  liable  to 
account  to  the  latter,  in  a  suit  to  re- 
deem, for  the  amount  of  insurance 
money  collected  under  the  policy.'-  The 
question  arose  in  this  instance  as  to 
whether  the  amount  of  insurance  mon- 
ey should  be  taken  into  consideration 
in  adjusting  the  account  of  the  mort- 
gagee for  repairs,  it  being  held  that 
the  mortgagee  was  exclusively  en- 
titled to  the  insurance  money,  and  that 
his  right  to  insurance  was  entirely 
distinct  and  independent  of  any  claim 
which  he  had  against  the  mortgagor. 

The  same  principle  is  supported  by 
Russel  v.  Bobertson  (1860)  6  Can.  L. 
J.  148,  holding  that  in  the  absence  of 
any  agreement  between  the  parties, 
where  a  mortgagee  for  his  own  bene- 
fit insures  the  mortgaged  premises, 
and  daring  the  redemption  period  re- 
ceives the  amount  of  the  policy,  that 
amount  should  not  be  taken  into  ac- 


count and  allowed  tp  the  mortgagor. 

And  the  doctrine  that  one  having  a 
right  to  redeem  property  on  which  tiie 
person  having  the  legal  title  has  ef- 
fected insurance,  and  paid  the  pre- 
mium, does  not  have.the  right  to  tht 
insurance  money,  is  supported  also  by 
such  cases  as  Mclntire  v.  Plaist^ 
(1878)  68  Me.  363,  although  there  was 
no  foreclosure  in' this  case,  but  only  a 
right  to  repurchase  the  property,  or, 
as  the  court  stated  it,  a  right  to  re- 
deem. The  court,  considering  the 
plaintiff's  right  to  repurchase  or  re- 
deem as  substantially  that  of  a  mort- 
gagor, stated  that  it  was  well  settled 
that  the  mortgagor  could  not  require 
a  mortgagee  to  account  to  him  for 
mon^  received  for  insurance,  where 
there  was  no  contract  between  them  to 
that  effect,  and  the  insurance.waa  pro- 
cured by  the  mortgagee  for  his  own 
benefit,  and  the  premium  paid  by  him. 
See  also  Gillespie  v.  Scottish  Union  ft 
Nat.  Ins.  Co.  .  (1906)  61  W.  V«.  169,  U 
L.R.A.(N.S.)  143,  56  S.  E.  218,  which 
lays  down  the  proposition  that  "a 
mortgagor  has  no  interest  in  the  pro- 
ceeds of  a  policy  insuring  the  mort- 
fl^gee,  taken  out  by  the  mortgagee  to 
protect  his  own  interest,  or  in  which 
the  interest  of  the  mortgagor  has  been 
forfeited,  leaving  that  of  the  mort- 
gagee still  in  force." 

V.  MiaeeUaneoua. 

Although  not  directly  within  the 
scope  of  the  note,  because  the  statu- 
tory period  for  redemption  expired 
before  the  loss  occurred,  attention  is 
called  to  Pope  v.  Glenn  Falls  Ins.  Co. 
(1902)  136  Ala.  670,  34  So.  29,  holding 
that  under  these  circumstances  there 
could  be  no  recovery  on  a  policy  ob- 
tained by  the  mortgagor,  on  a  showing 
merely  that  a  cestui  que  trust  had  ex- 
pressed  a  willingness  to  accept  the 
debt  due,  notwithstanding  the  time 
for  redemption  had  expired,  since  this 
was  not  a  valid  contract,  and  gave  the 
former  mortgagor  no  insurable  inter- 
-  est  at  the  time  of  the  loss. 

A  somewhat  similar  case  is  Essex 
Sav.  Bank  v.  Meriden  F.  Ins.  Co. 
(1889)  67  Conn.  386,  4  LJEtJL  769, 17 
Atl.  930,  IS  Atl.  324,  where  the  loss  of 
the  property  by  fire  occurred  after  the 
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expiration  of  the  time  allowed  for  re- 
demption from  a  decree  of  strict  fore- 
closure,  but  within  the  time  durioff 
which  the  mortgagee,  who  had  ob- 
tained  a  decree,  had  voluntarily  prom- 
ised to  allow  the  mortgagor  to  redeem. 
The  insurance  had  been  effected  by  the 
mortgagor  after  decree  of  foreclosure, 
but  before  expiration  of  the  time  for 
redemption,  and  it  waa  held  that,  al- 
though the  mortgagor  had  an  insur- 
able interest  in  the  property  at*  the 
time  he  took  out  the  insurance,  the 
policy  ceased  to  be  valid  when  the  title 
became  absolute  in  the  mortgagee  on 
the  expiration  of  the  time  allowed  for 
redemption,  and  that  the  promise  made 
by  the  mortgagee  after  the  time  for 
redemption  had  expired  was  without 
consideration,  and  did  not  convey  an 
interest  to  the  mortgagor  which  would 
keep  the  policy  in  force. 

In  Chipman  v.  Carroll  (1894)  53 
Kan.  163,  25  L.R.A.  306,  35  Pac.  1109, 
where  the  loss  occurred  after  recovery 
of  a  judgment  on  the  mortgage,  but 
b^ora  a  sale  thereunder,  and  the 


mortgagor,  who  had  agreed  to  keep  t^e 
premises  insured  for  the  benefit  of 
the  mortgagee,  took  out,  after  the 
judgment,  a  policy  of  insurance  in  his 
own  name,  it  was  held  that  the  mort- 
gagee was  entitled  to  recover  the  loss, 
as  the  judgment  did  not  extinguish  his 
debt. 

Although  not  strictly  in  poipt  in  the 
note,  attention  is  called  'also  to  the 
case  of  Eddy  v.  London  Assur.  Corp. 
(1894)  143  N.  y.  311,  25  L.R.A.  686, 
38  N.  E.  307,  holding  that  the  mort^ 
gagee  might  properly  proceed  to  judg- 
ment and  sale  in  a  foreclosure  suit 
which  was  pebding  when  a  loss  by  fire 
occurred,  unless  payment  of  his  mort- 
gage debt  was  made,  under  a  policy 
stipulating  that  his  interest  in  the  in- 
surance should  not  be  invalidated  by 
foreclosure,  although  it  also  provided 
for  subrogation  of  the  insurer  to  his 
rights  under  the  mortgage^  wi%  a  pro< 
viso  that  it  should  not  impair  hia 
right  to  recover  Uie  fuU  amount  of 
his  claim.  R.  E.  H. 


J.  R.  JONES.  Plff.  in  Err^ 

V. 

J.  R.  HICKS,  Jr.,  Sheriff,  et  al. 
•  Oeorgta  Supreme  Court —  Novemiber  It, 
(_  Ga.  — ^  104  S.  E.  77l!) 

Intoxicating  liqnor  —  Federal  law  —  effect  on  state  lav. 

The  18th  Amendment  to  the  Constitution  of  the  United  States,  and  ttie 
"National  Prohibition  Act,"  populariy  known  as  the  Volstead  Act,  do  not 
supersede  or  abrogate  the  existing  state  law  known  as  the  Prohibition 
Act,  approved  March  28,  1917  (Act  Ex.  Sess.  1917,  p.  7) .  The  court  did 
not  err,  therefore,  in  refusing  to  release  on  writ  of  habeas  corpus  one 
held  in  custody  by  virtue  of  a  warrant  based  on  an  accusation  in  a  city 
court,  charging  the  petitioner  with  violation  of  said  state  prohibition  law. 

[See  note  on  this  quesUon^  begiradng  on  page  1320.] 


Eeadnote  by  Giiaebt,  J. 


Kbrok  to  the  City  Court  of  Macon  (Gueny,  J.)  to  review  a  judgment 
refusing  to  release  petitioner  in  a  habeas  corpus  proceeding  to  secure  his 
release  from  custody  to  which  he  had  been  committed  for  violation  of  Uie 
Prohibition  Law.  Affirmed, 

The  faets  are  stated  in  the  opinion  of  the  court 
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Mr.  Early  W.  Butler  for  plaintiflE  in 
error. 

Mr.  Will  Gunn  for  defendants  in  er- 
ror. 

.  Gilbert,  J.,  delivered  the  opinion 
of  the  court: 

Jones  was  arrested  under  a  bench 
warrant  issued  by  the  judge  of  the 
city  court  of  Macon,  based  upon  an 
accusation  charging  him  with  violat- 
'ing  the  Prohibition  Law  of  this 
state  on  January  21, 1920.  He  filed 
<i  petition  for  the  writ  of  habeas 
corpus,  based  upon  the  ground  that 
the  18th  Amendment  to  the  Consti- 
tution of  th^  United  States,  which 
was  ratified  on  January  16,  1920, 
and  the  "National  Prohibition  Act," 
Icnown  as  the  Volstead  Act  (41  Stat, 
at  L.  305,  chap.  83),  superseded  and 
abrogated  all  state  laws  on  the  sub- 
ject covered  by  said  18th  Amend- 
ment, and  that  therefore,  at  the  time 
this  defendant  is  alleged  to  have 
committed  the  criminal  offense 
charged  in  the  accusation,  there  was 
no  valid  state  law  in  existence.  The 
court  refused  to  release  the  peti- 
tioner, and  that  judgment  la  ex- 
cepted to. 

The  1st  section  of  the  18th 
Amendment  to  the  Federal  Consti- 
tution prohibits  "the  manufacture, 
sale,  or  transportation  of  intoxicat- 
ing liquors  within,  the  importation 
thereof  into,  or  the  exportation 
thereof  from  the  United  States  and 
all  territory  subject  to  the  jurisdic- 
tion thereof  for  beverage  purposes." 
The  2d  section  of  that  Amendment, 
as  proposed  to  the  states  and  rati- 
fied, provides  that  "the  Congress 
and  the  several  states  shall  have  con- 
current power  to  enforce  this  article 
by  appropriate  legislation." 

Three  views  as  to  the  proper  con- 
struction of  the  second  section  have 
been  generally  discussed:  (1)  That 
concurrent  power. means  joint  pow- 
er; (2)  that  the  power  is  given  to 
each,  the  legislation  of  either  Con- 
gress or  the  states  being  of  equal 
force  wttii  the  other;  and  (3)  that 
the  power  is  in  each,  but  that  the 
legislation  of  Congress,  as  the  su- 
preme law  of  the  land,  will  super- 


sede any  inconsistent  state  legisla- 
tion. 

"Concurrent  power"  does  not 
mean  "concurrent  legislation,**  and 
concurrent  "power"  to  enforce  is 
quite  a  different  thing  from  "con- 
current enforcement."  "The  words 
'concurrent  power*  in  that  section  do 
not  mean  'joint  power/  or  require 
that  legislation  thereunder  by  Con- 
gress, to  be  effective,  shall  be  ap- 
proved or  sanctioned  by  the  sevenl 
states  or  any  of  them ;  nor  do  th^ 
mean  that  the  power  to  enforce  is 
divided  between  Congress  and  the 
several  states  along  the  lines  which 
separate  or  distinguish  foreign  and 
interstate  commerce  from  intrastate 
affairs."  "Appropriate  legislation" 
by  the  Congress  or  the  states,  as 
employed  in  §  2,  must  be  "to  en- 
force," and  not  to  "defeat  or 
thwart"  National  Prohibition 
Cases  (Rhode  Island  v.  Palmer)  263 
U.  S.  350,  64  L.  ed.  946,  40  Sup.  Ct 
Rep.  486.  The  use  of  the  word  "sev- 
eral" before  the  word  "states,*'  and 
the  nonuse  of  the  word  "joint," 
would  seem  to  be  significant  in  de- 
termining the  intent.  Had  "joint" 
enforcement  been  desired,  the  sim- 
ple and  effective  method  would  have 
been  to  specifically  provide  that  the 
Congress  and  the  states  shall  have 
power  to  "jointly  enforce*'  this  arti- 
cle by  appropriate  legislation. 

The  Supreme  Court  of  the  United 
States  having  adversely  disp(^ed  of 
the  contention  that  "concurrent 
power"  means  joint  power,  there  re- 
main two  other  views  to  be  cbnsid- 
ered.  Similar,  but  not  identical 
questions  have  been  discussed  here- 
tofore by  courts  of  several  states 
and  by  the  Supreme  Court  of  the 
United  States.  None  of  these  in- 
volve construction  of  delegated  pow- 
ers to  be  exercised  concurreatiy. 
They  are  cited  here  for  comparison, 
and  not  as  controlling.  Ajnong  the 
questions  involved  were  whether  the 
states  possessed  the  power,  under 
the  United  States  Constitution,  of 
punishing  persons  giiilty  of  counte^ 
feiting;  whether  the  United  States 
was  vested  with  exclusive  Juiisdie- 
tion  over  land  ceded  to.it  for  pabUe 
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purposes;  whether  state  laws  in  re- 
gard to  liie  reclamation  of  fugitive 
slaves  were  in  contravention  of  the 
Constitution  of  the  United  States; 
and  whether,  under  the  Constitu- 
tion, the  United  States  had  the  pow- 
er to  incorporate  a  bank,  and  the 
like.  As  early  as  1843  it  was  said 
by  the  supreme  court  of  Michigan : 
"In  the  eighty-second  number  of  the 
Federalist,  it  is  stated  that  the  state 
governments  would  clearly  retain  all 
their  original  rights  of  sovereignty, 
which  were  not,  by  that  Constitu- 
tion, exclusively  delegated  to  tiie 
Union.  The  alienation  of  st9,te  pow- 
er or  sovereignty  would  exist  only 
in  three  cases:  First,  when  the 
Constitution  in  express  terms  grant- 
ed an  exclusive  authority  to  the 
Union;  secondly,  when  it  granted 
in  one  instance  an  authority  to 
the  Union,  and  in  another  pro- 
hibited the  states  from  exercising 
the  like  authority;  and  thirdly, 
when  it  granted  an  authority  to 
the  Union  to  which  a  similar 
authority  in  the  states  would  be 
absolutely  and  totally  contradictory 
and  repugnant.  This  early  exposi- 
tion of  the  Constitution  has  been  re- 
peatedly and  uniformly  approved  by 
subsequent  writers  on  the  subject  of 
constitutional  law.  1  Kent,  Com. 
387 ;  Calder  v.  Bull,  3  Dall.  386, 1  L. 
ed.  648;  Sturges  v.  Crowninshield, 
4  Wheat.  193, 4  L.  ed.  548 ;  Houston 
V.  Moore,  5  Wheat.  1,  5  L.  ed.  19; 
3  Story,  Const,  619;  Sergeant, 
Const  L.  276.  And  it  is  affirmed, 
by  the  same  authorities,  that  a  mere 
grant  of  power  in  affirmative  terms, 
does  not,  per  se,  transfer  an  exclu- 
sive sovereignty  on  such  subjects  to 
the  Union.  In  all  cases  not  falling 
within  either  of  the  classes  already 
mentioned,  the  states  retain  either 
the  sole  power,  or  a  power  which 
they  may  exercise  concurrently  with 
Congress..  This  results  not  on^ 
from  the  general  principles  on  which 
the  Union  is  founded,  but  is  within 
the  letter  of  the  10th  article  of  the 
Amendments  to  the  Constitution, 
which  declares  that  'the  powers  not 
delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited 
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it  to  the  states,  are  reserved  to  the 

states  respectively  or  to  the  peo- 
ple.'" Harlan  v.  People,  1  Dougl. 
(Mich.)  210. 

In  this  case  it  was  held  ^lat  the 
several  states,  concurrently  with 
Congress,  may  exercise  the  power  of 
punishing  counterfeiting  of  the  cur- 
rent coin  of  the  United  States.  The 
ruling  has  been  followed  in  a  num- 
ber of  other  cases.  State  v.  Pitman, 
3  S.  C.  L.  (1  Brev.)  32,  2  Am.  Dec. 
645 ;  State  v.  Antonio,  5  S.  C.  L.  (3 
Brev*)  562 ;  Re  Truman,  44  Mo.  181, 
where,  in  an  earlier  decision  to  the 
contrary,  Mattison  v.  State,  3  Mo. 
421,  was  overruled;  Fox  v.  Ohio,  6 
How.  410,  12  L.  ed.  213;  Cross  v. 
North  Carolina,  132  U.  S.  131,  33 
L.  ed.  287, 10  Sup.  Ct.  Rep.  47.  Con- 
tra: Rouse  v.  State,  4  Ga.  ^36; 
State  V.  Brown,  2  Or.  221.  It  has 
been  held  that  a  state  ceding  to  the 
United  States  exclusive  jurisdiction 
over  a  tract  of  land  within  its  limits 
reserves  to  itseff  the  right  to  take 
private  property  therein;  if  the 
United  States  do  not  dissent,  their 
acceptance  of  the  grant  with  the  res- 
ervation will  be  presumed.  Ft. 
Leavenworth  R.  Co.  v.  Lowe,  114 
U.  S.  525,  29  L.  ed.  264,  6  Sup.  Ct 
Rep.  995.  It  is  not  imusual  for 
states  to  cede  tenitoiy  within  their 
limits  to  the  United  States,  reserv- 
ing concurrent  jurisdiction  over 
such  territory  to  enforce  lie  crim- 
inal laws  of  the  states.  An  interest- 
ing discussion  of  the  relative  powers 
of  the  states  and  the  Federal  govern- 
ment will  be  found  in  Prigg  v.  Penn- 
sylvania, 16  Pet.  611,  662,  663, 10  L. 
ed.  1087,  1106,  1107,  and  Moore  v. 
Dlinois,  14  How.  13, 14  L.  ed.  306.  In 
the  former  case,  which  involves  the 
construction  of  the  Federal  Consti- 
tution in  regard  to  the  reclamation 
of  fugitive  slaves,  and  whether  that 
provision  was  exclusive  or  concur- 
rent with  the  states,  Mr.  Justice 
M'Lean,  in  dissenting,  said:  "How 
a  power  exercised  by  one  sovereign- 
ty can  be  called  concurrent,  which 
may  be  abrogated  by  another,  I  can- 
not compr^rad.  A  concuvrent 
power,  from  its  nature,  I  had  sup- 
posed must  be  equal.  If  the  Federal 
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goveniment*  by  legislatins  on  the 
subject,  annuls  all  state  legislation 
on  the  same  subject^  it  must  follow 
that  the  power  is  in  the  Federal 
government*  and  not  in  the  state. 
Taxation  is  a  power  common  to  a 
state  and  the  general  government, 
and  it  is  exercised  by  each,  inde- 
pendently of  the  other;  and  this 
must  be  the  character  of  all  concur- 
rent powers.  .  .  .  The  powers 
which  belong  to  a  state  are  exercised 
independently.  In  its  sphere  of  sov- 
ereignty, it  stands  on  an  equality 
with  the  Federal  government,  and  is 
not  subject  to  its  control.  It  would  be 
as  dangerous,  as  humiliating,  to  the 
rights  of  a  state,  to  hold  tbat  its 
legislative  powers  were  exercised, 
to  any  extent  and  under  any  circum- 
stajjices,  subject  to  the  paramount 
action  of  Congress.  Such  a  doctrine 
would  lead  to  serious  and  dangerous 
conflicts  of  power." 

The  expression  also  credited  to 
this  learned  jurist  that  "concurrent 
power  excludes  the  idea  of  a  depend- 
ent power." 

In  the  case  of  M'Culloch  v.  Mary- 
land, 4  Wheat.  405,  406,  410,  429,  4 
L.  ed.  601,  602,  607,  where  the  court 
was  discussing  the  power  of  the 
Congress  to  incorporate  a  bank  and 
the  power  of  a  state  to  tax  the  same, 
it  was  said  by  Chief  Justice 
Ifarshall:  '*If  any  one  proposition 
could  command  the  universal  assent 
of  mankind,  we  might  expect  it 
would  be  this^that  the  government 
of  the  Union,  though  limited  in  its 
powers,  is  supreme  within  its  sphere 
of  action."  "The  government  of  the 
United  States,  then,  though  limited 
in  its  powers,  is  supreme;  and  its 
laws,  when  made  in  pursuance  of  the 
Constitution,  form  the  supreme  law 
of  the  land."  "The  creation  of  a 
corporation,  it  is  said,  appertains  to 
sovereignty.  This  is  admitted.  But 
to  what  portion  of  sovereignty  does 
it  appertain?  Does  it  belong  to  one 
more  than  to  another?  In  America, 
the  powers  of  sovereignty  are  di- 
vided between  the  government  of 
the  Union,  and  those  of  the  states. 
They  are  each  sovereign  with  re- 
spect to  the  objects  committed  to  it, 


and  neither  sovereign  with  xesped 
to  the  objects  conunitted  to  the 
other."  "If  we  measure  the  power 
of. taxation  residing  in  a  state,  by 
the  extent  of  sovereignty  which  the 
people  of  a  single  state  possess,  and 
can  confer  on  its  government,  we 
have  an  intelligible  standard,  ap- 
plicable to  every  case  to  which  the 
power  may  be  applied.  We  have  a 
principle  which  leaves  the  power  of 
taxing  the  people  and  proper^  of  a 
state  unimpaired,  which  leaves  to 
a  state  the  command  of  all  its  re- 
sources, and  which  places  beyond 
its  reach  all  those  powers  whidi  are 
conferred  by  the  people  of  the 
United  States  on  the  government  of 
the  Union,  and  all  those  means 
which  are  given  for  the  purpose  of 
carrying  those  powers  into  execu- 
tion. We  have  a  principle  which  is 
safe  for  the  states  and  safe  for  the 
Union.  We  are  relieved,  as  we 
ought  to  be,  from  clashing  sover- 
eignty; from  interfering  powers; 
from  a  repugnancy  between  a  right 
in  one  government  to  pull  down 
what  there  is  an  acknowledged  right 
in  another  to  build  up ;  from  the  in- 
compatability  of  a  right  in  one  gov- 
ernment to  destroy  what  there  is  a 
right  in  another  to  preserve." 

The  sphere,  therefore,  in  which 
the  Congress,  under  the  18th  Amend- 
ment, may  legislate  for  the  enforce- 
ment of  prohibition,  is  limited  to  tiie 
precise  terms  stated  in  the  Amend- 
ment, to  wit,  "concurrent  enforce- 
ment." "No  court  of  justice  can 
be  authorized  so  to  construe  any 
clause  of  the  Constitution  as  to  de- 
feat its  obvious  ends,  when  another 
construction,  equally  accordant  with 
the  words  and  sense  thereof,  will  en- 
force and  protect  them."  Prigg  t. 
Pennsylvania,  supra.  The  intent  of 
the  18th  Amendment  is  obvious. 
There  can  be  no  confusion  or  differ- 
ence of  opinion  as  to  what  Congress 
proposed  to  the  states,  and  what  the 
states  understood  when  they  ratified 
the  proposal  as  a  part  of  the  Consti- 
tution of  the  United  States.  We 
know,  as  a  matter  of  current  his- 
tory, that  the  subject  had  undergone 
elaborate  discussioDa  in  the  press 
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and  in  the  deliberations  of  the  Con- 
gress. As  the  proposal  originally 
passed  the  Senate,  it  provided  that 
'/the  Congress  shall  have  .power  to 
enforce  tills  article  by  appropriate 
lesrislation.'*  When  it  was  consid- 
ered in  the  House  of  Representa- 
tives, at  the  threshold  of  its  discus- 
sion an  amendment  was  proposed  by 
the  judiciary  committee  of  the 
House,  providing  that  "the  Congress 
and  the  several  states  shall  have  con- 
current power  to  enforce  this  article 
by  appropriate  legislation."  After 
thorough  debate  developing  that 
subject  .and  its  Importance,  the 
amendment  proposed  in  the  House 
was  adopted  and  subsequently  was 
concurred  in  by  the  Senate,  and  as 
amended  it  is  now  a  part  of  tiie  Con- 
stitution of  the  United  States.  Dur- 
ing the  debate  in  the  House  the 
crime  of  counterfeiting  and  similar 
questions  were  mentioned,  and  the 
question  was  propounded  by  Mr.  De- 
walt  to  Mr.  Webb,  chairman  of  the 
judiciary  committee  having  the 
measure  in  charge :  "Suppose  that 
[state]  law  was  not  in  conformance 
with  the  regulations  as  passed  by 
Congress  for  the  enforcement  of  this 
provision,  having,  as  you  say,  for 
this  clause,  concurrent  power. 
Which  of  the  two  powers  would  be 
supreme,  if  any?" 

To  which  Mr.  Webb  replied : 
"The  one  getting  Jurisdiction  first, 
b^ause  both  powers  would  be  su- 
preme, and  one  supreme  power 
would  have  no  right  to  take  the  case 
away  from  another  supreme  power. 
.  .  .  Both  powers  are  supreme  to 
enforce  this  article,  and  the  first 
getting  jurisdiction  would  enforce 
it."  56  Congressional  Record,  pt.  1, 
p.  424. 

Mr.  Cannon,  of  Illinois,  propound- 
ed the  further  question:  ■  "If  the 
gentlemen  will  allow  me,  under  the 
police  powers  of  the  state  every 
state  can  prohibit  within  its  bound- 
aries the  manufacture  and  sale." 

To  which  Mr.  Webb  replied :  "In- 
deed, within  its  boundaries.  And 
that  is  what  we  want  to  permit  them 
to  continue  to  do.  We  do  not  want 
10,000  Federal  officers,  with  all  the 
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expense  of  salaries,  going  over  the 
country  enforcing  these  laws,  when 
the  states  have  their  own  officers  to 
do  so  and  are  willing  to  do  so." 

Mr.  Graham,  the  leader  of  the  op- 
pHOsition,  said:  "I  call  your  atten- 
tion to  §  2  of  the  article,  which  says 
that  the  United  States  and  the  states 
shall  have  concurrent  jurisdiction — 
two  sovereign  powers  to  be  exer- 
cised in  company.  The  state  may 
pass  its  legislation,  may  attempt  to 
enforce  the  law  in  its  way,  and  the 
United  S^tea  it.  another  way."  Id. 
p.  464. 

For  .interesting  discussions,  see  8 
Cal.  L.  Rev.  207 ;  83  Harvard  L.  Rey. 
968;  91  Cent.  L.  J.  1;  91  Cent  L. 
J.  205. 

It  may  be  suggested  that  concur- 
rent power  to  enforce  may  result  in 
one  being  twice  put  in  jeopardy  for 
the  same  offense;  and  that,  if  each 
of  the  forty-eight  states  retain  "the 
sovereign  power  to  enforce  the 
Amendment,  a  lack  of  uniformity  in 
the  punishments  may  result.  These 
questions  likewise  were  thoroughly 
considered  by  the  Congress,  as 
shown  by  tiie  debates.  The  consti- 
tutional inhibition  against  being 
twice  put  in  jeopardy  for  the  same 
offense  was  also  considered  in  State 
v.  Antonio,  supra,  and,  as  suggested 
by  the  deliberations  in  Congress,  it 
was  said  that  the  plea  of  autrefois 
acquit  and  autrefois  convict  would 
doubtless  be  applicable.  We  are  not, 
however,  confronted  with  that  ques- 
tion at  present.  The  lack  of  uni- 
formity, it  may  be  suggested,  will 
be  no  greater  than  did  obtain 
throughout  all  of  the  states  prior  to 
the  ratification  of  the  18th  Amend- 
ment, where  prohibition  as  to  in- 
toxicating liquors  existed.  Indeed, 
it  may  be  said  that  this  lack  of  uni- 
formity obtains  in  the  same  state,  as 
scarcely  any  two  judges  agreed  ex- 
actly on  a  schedule  of  punishments ; 
the  statute  having  allowed  a  wide 
margin  within  which  legal  punish- 
ment might  be  inflicted.  Under  the 
terms  of  the  10th  Amendment  to 
the  Constitution  of  the  United 
States,  as  univiersally  construed,  the 
states,  prior  to  the  ratification -of 
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the  IStfa  Amendment,  possessed  the 
exclusive  power  over  this  subject; 
therefore,  when  they  delegrated  to 
the  United  States  the  "concurrent 
power"  to  enforce  the  Amendment, 
they  delegated  only  a  part  of  their 
sovereign  power  over  the  subject. 
They  parted  with  none  of  their  own 
power  "to  enforce"  prohibition 
within  their  own  sphere  of  action. 
The   Amendment   and  legislation 

thereunder  by  the 
ll««or— Federal  Congress  do  not  im^ 
!lt^7*ilw'  **"      P****      integrity  of 

any  existing  state 
statute  to  enforce  prohibition,  nor 
can  it  interfere  with  the  enactoient 
of  any  future  legislation  by  the 
states  for  that  purpose.  From  a  con- 
sideration of  the  question  as  above 
presented,  we  reject  the  view  that 
the  legislation  of  Congress  will  su- 
persede and  abrogate  the  laws  of  the 
stat«  which  are  appropriate  for  the 
enforcement  of  the  Amendment. 
We  conclude  that  the  power  of  Con- 
gress and  of  the  state  is  equal  and 
may  be  exercised  by  the  several 
states  for  the  purpose  of  enforce- 
ment, concurrently  within  their  le- 
gitimate constitutional  spheres.  Ex 
parte  Guerra,  —  Vt.  — ,  10  A.L.R. 
1560,  110  Ati.  224,  and  authorities 
cited.  The  first  section  of  the 
Amendment  is  in  no  way  affected  or 
qualified  by  the  words  "concurrent 


power,"  found  in  the  second  section. 

The  court  did  not  err  in  rendering 
a  judgment  refusing  to  release  the 
petitioner  on  writ  of  habeas  corpus. 
Judgment  afilrmed. 

All  the  Justices  concur. 

Fish,  Ch.  J.,  concurs  in  the  judg- 
ment. 

Atkinson,  J.,  concurs  in  the  judg- 
ment, but  not  in  all  that  ia  said  in 
the  opinion.  It  is  alleged  in  the  pe- 
tition for  habeas  corpus  that  the 
petitioner  is  held  by  the  respondent, 
an  officer,  under  an  accusation  in  the 
city  court,  charging  him  with  hav- 
ing in  his  possession,  custody,  and 
control  certain  intoxicating  liquors. 
For  a  person  to  have  in  his  posses- 
sion, custody,  or  control  any  intox- 
icating liquors  in  this  state  is  an 
offense  under  the  state  law.  It  is 
not  an  offense  under  the  18th 
Amendment  to  the  United  States 
Constitution  and  the  act  of  Congress 
designed  to  carry  that  provision  of 
the  Constitution  into  effect.  Under 
no  view  could  it  be  said  that  the 
Amendment  to  the  Federal  Conatito- 
<  tion.  and  the  act  of  Congress  re- 
-  ferred  to,  had  the  effect  of  supersed- 
ing or  in  any  wise  changing  so  much 
of  the  state  statute  as  made  it  an 
offense  for  a  person  to  have  intox- 
icating liquors  in  his  possession,  cus- 
tody, OF  control. 
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affedaig  state  kgishtioii. 


The  earljer  cases  upon  this  question 
are  discussed  in  the  annotation  in  10 
A.L.R.  1587.  The  cases  decided  since 
the  date  of  that  annotation  bear  out 
the  construction  as  to  the  effect  of  the 
18th  Amendment  and  the  act  of  Con- 
gress commonly  known  as  the  Vol- 
stead Act,  given  by  the  earlier  cases, 
to  the  effect  that  the  Amendment  and 
the  act  of  Congress  do  not  invalidate 
all  state  legislation,  but  only  such  as 
conflicts  therewith.  Shreveport  v. 
Mane  (1920)  —  La.  — ,  86  So.  602; 
SUte  V.  Fore  (1920)  —  N.  C  — ,  105 
S.E.  334. 


The  effect  of  the  Amendment  and 
the  act  of  Congress  might  be  other- 
wise, according  to  the  court  in  Shreve- 
port V.  Marx,  were  it  not  for  tiie 
provision  in  the  Amendment  as  to  eon- 
current  power.  That  court  si^: 
"It  is  contended  by  defendant  that, 
inasmuch  as  Congress  under  the  18tii 
Amendment  has  dealt  in  detail  with 
the  manufacture,  sale,  transportation, 
importation,  and  exportation  of  iRtox- 
icating  liquora,  all  state  legislation 
and  municipal  ordinances  passed  prior 
to  sneh  legislation  have  been  repealed 
or  superseded  by  the  Federal  law.  In 
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view  of  the  apparent  purpose  of  Con- 
sress  to  deal  with  the  whole  subject 
of  prohibition,  this  would  doubtless 
be  true  if  it  were  not  for  the  fact  that 
the  very  Amendment  itself  gives  or 
reserves  to  the  states  concurrent  pow- 
er to  enforce  it  by  appropriate  legisla- 
tion.  ...  It  follows  that,  unless 
there  be  some  conflict  in  the  act  of 
Congress  with  that  of  the  state,  the 
article  in  question  itself  affords  a 
complete  answer  to  the  contention, 
since  state  legislation  would  only  have 
to  yield  to  that  of  Congress,  because 
of  the  paramount  authority  of  the  lat- 
ter in  enforcing  the  Federal  Consti- 
tution. The  purpose,  both  of  the 
Amendment  and  of  the  Volstead  Act» 
was  and  is  the  enforcing  of  prohibi- 
tion, and  only  such  legislation  as 
might  tend  to  defeat  that  purpose 
would  produce,  such  a  conflict;  while, 
on  the  other  hand,  any  law  which  had 


^e  effect  of  aiding  in  its  accomplish- 
ment could  not  be  said  to  impede  eith- 
er Amendment' orv  statute,  although 
the  state  statute  might  provide  addi- 
tional or  identical  means  to  the  com- 
mon end;  otherwise  the  clause  giving 
concurrent  power  to  the  states  to  en- 
force the  Amendment  would  be  mean- 
ingless." 

It  was  held  in  State  v.  Fore  (N.  C.) 
supra,  that  a  statute  making  it  a 
crime  to  have  liquor  in  one's  posses- 
sion for  the  purpose  of  sale  was  not 
superseded  by  the  18th  Amendment 
and  the  Volstead  Act,  since  such  a 
statute  "is  in  aid  of  and  carries  out 
the  purpose  of  both."  The  prosecu- 
tion, in  Shreveport  v.  Marx  (La.)  su- 
pra, was  for  operating  a  blind  tiger, 
and  apparently  the  state  statute  in- 
volved related  to  this  offense;  but  the 
provisions  thereof  are  not  set  out  in 
the  opinion.  W.  A.  E. 


NOBWICH  UNION  FIRE  INSURANCE  COMPANY,  Appt., 

V, 

STANDARD  DRUG  COMPANY. 

Mlaataslppi  Supreme  Omirt*(In  Banc)— February  23,  1920. 
(121  Miss.  510,  83  So.  676.) 

Judgre  —  diBqaalification  —  relationship  to  attorney  —  contingent  fee. 

A  judge  is  not  disqualified  by  the  fact  that  his  kinsman  is  retained  by 
a  party  to  the  suit  on  a  contingent  fee,  where  the  statute  disqualifies  him 
if  a  party  to  the  suit  shall  be  connected  with  him  by  affinity  or  con- 
sanguinity. 

[5ee  note  on  this  question  beginning  on  page  1325.] 


Appeal  by  defendant  from  an  order  of  the  Chancery  Court  for  Lauder- 
dale County  (Tann,  Ch.)  overruling  a  motion  of  suggestion  of  disqualifica- 
tion of  the  Chancellor  because  of  kinship  to  an  attorney  emidoyed  in  thfr 
case.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  R  L.  McLaurin,  J.  R.  Qyrd,    661;  Nimocks  v.  McGehee,  97  Miss. 


and  BasUn  &  Wilboume^  for  appel- 
lant: 

The  chancellor  erred  in  refusing  to 

recuse. 

Yazoo  &  M.  Valley  R.  Co.  v.  Kirk, 
102  Miss.  41,  42  L.R.A.(N.S.)  1172,  58 
So.  710,  834,  Ann.  Cas.  1914C,  968; 
Dodd  T.  Kelly,  107  A^iss.  471,  66  So. 


821,  62  So.  626;  Brown  v.  Brown,  103 
Kan.  53,  L.R.A.1918F,  1033,  172  Pac. 
1005;  State  ex  rel.  Mayo  v.  Pitchford, 
43  Okla.  105,  141  Pac.  433. 
Messrs.  Amis  &  Dunn,  for  appellee: 
Under  the  terms  of  his  contract  of 
employment  Judge  Byrd  has  no  inter- 
est or  share  in  the  subjeet-matter  of 
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this  suit,  nor  will  he  have  any  inter- 
est or  share  in  t^e  proceeds  of  any 
judgment  that  may  b&  rendered  there- 
in, therefore  he  is  not,  in  any  sense 
of  the  term,  a  party  to  the  suit;  and 
since  he  is  not  a  party  to  the  suit  his 
relationship  to  Chancellor  Tann  is  not 
a  ground  of  disqualiiicfttion  of  the 
chancellor  to  try  the  same. 

Patton  V.  Collier,  90  Tex.  115,  87  S. 
W.  413;  Winston  v,  Masterson,  87  Tex. 
200,  27  S.  W.  768;  Dunbar  v.  Wallace, 
84  Ark.  231,  105  S.  W.  257;  Young  v. 
Harris,  146  Ga.  333,  91  S.  E.  37; 
Hughes  V.  Jones,  116  N.  Y.  67,  5  L.R.A. 
632,  16  Am.  St.  Rep.  386,  22  N.  E.  446; 
United  States  use  of  Edward  Hines 
Lumber  Co.  v.  Henderlong,  102  Fed. 
2;  Hunt  v.  Haven,  62  N.  H.  162;  Rob- 
bins  V.  Chicago,  4  Wall.  657,  672,  18  L. 
ed.  427,  430;  Green  v.  Bogue,  168  U.  S. 
479.  39  L.  ed.  1061,  16  Sup.  Ct.  Rep. 
975;  Theller  v.  Hershey,  89  Fed.  575; 
Hodde  V.  Susan,  68  Tex.  389;  Haney  v. 
Brown,  —  Tex.  Civ.  App.  — ,  46  S.  W. 
55. 

Ethridge,  J.,  delivered  the  opin-' 
ion  of  the  court: 

The  Standard  Drug  Company  tiled 
a  suit  in  the  chancery  court  of  Lau- 
derdale county  against  certain  in- 
surance companies,  among  which 
was  the  appellant  company,  for  vio- 
lating the  Anti-trust  Laws  of  the 
state  and  for  injuries  resulting  to 
the  complainant  by  reason  of  such 
violations  of  the  statute.  The  ap- 
pellant demurred  to  the  bill  filed 
against  it,  the  demurrer  was  Over- 
ruled, the  cause  was  appealed  to  this 
court,  and  was  affirmed  and  re- 
manded, as  shown  in  Norwich  Union 
F.  Ins.  Co.  V.  Standard  Drug  Co.  117 
Miss.  429,  78  So.  353.  After  the 
case  was  remanded  appellant  was 
granted  leave  to  amend  or  plead  fur- 
ther. Subsequent  to  the  decision  of 
this  court  alx)ve  referred  to,  a  rela- 
tive of  the  chancery  judge  was  em- 
ployed as  counsel  by  the  insurance 
company  upon  a  contingent  fee 
basis;  that  is,  the  said  attorney  was 
to  be  paid  $50  in  cash  and  $450  ad- 
ditional, provided  the  defendant  won 
all  the  suits  filed  by  the  appellee. 
Thereafter  the  defendant  in  the 
chancery  court  filed  a  suggestion  of 
disqualification  of  the  chancery 
judge  because  of  his  relationship  or 
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kinship  to  the  attorney  employed 
upon  the  contingent  fee  basis,  as 
above  stated.  The  complainant  con- 
tested the  suggestion  for  disqualifi- 
cation, and  ti^e  chancellor  declined 
to  recuse  himself,  but  granted  an  in- 
terlocutory appeal  to  settle  the  prin- 
ciples of  the  case.  The  attorney  so 
employed  on  the  contingent  fee 
basis  was  a  first  cousin  of  the  chan- 
cellor, and  the  sole  point  presented 
for  decision  ia  whether  the  chanc^ 
lor  was  disqualified  by  reason  of  his 
kinship  to  the  said  attorney  so  em- 
ployed on  the  contingent  fee  basis. 

The  statutes  involved  are  §  995, 
Code  of  1906  (§  715,  Hemingway's 
Code),  which  reads  as  follows: 
"Judge  Not  to  Sit  When  Interested 
or  Related. — ^The  judge  of  a  court 
shall  not  preside  on  the  trial  of  any 
cause  where  the  parties,  or  either  of 
them,  shall  be  connected  with  him 
by  affinity  or  consanguinity,  or 
where  he  may  be  interested  in  the 
same,  or  wherein  he  may  have  been 
of  counsel,  except  by  the  consent  of 
the  judge  and  of  the  parties,"  and  § 
166  of  the  state  Constitution,  which 
reads  as  follows:  "No  judge  of  any 
court  shall  preside  on  the  trial  of 
oMiy  cause  where  the  parties  or 
either  of  them  shall  be  connected 
with  him  by  afllnity  or  consanguin- 
ity, or  where  he  may  be  interested  in 
the  same,  except  by  the  consent  of 
the  judge  and  of  the  parties.  When- 
ever any  judge  of  the  supreme  court 
or  the  judge  or  chancellor  of  any  dis- 
trict in  this  state,  shall,  for  any  rea- 
son, be  unable  or  disqualified  to  pre- 
side at  any  term  of  court,  or  in  any 
case  where  the  attorneys  engaged 
therein  shall  not  agree  upon  a  mem- 
ber of  the  bar  to  preside  in  his  place, 
the  governor  may  conunission  an- 
other, or  others,  of  law  knowledge  to 
preside  at  such  term  or  during  such 
disability  or  disqualification  in  the 
place  of  the  judge  or  judges  so  dis- 
qufidified.  Where  either  party  shall 
desire,  the  supreme  court,  for  the 
trial  of  any  cause,  shall  be  composed 
of  three  judges.  No  judgment  or 
decree  shall  be  affirmed  by  disagree- 
ment of  two  judges  constituting  a 
quorum.'^ 
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This  court  in  the  case  of  Yazoo  & 
M.  VaUey  B.  Co.  v.  Kirk,  102  Miss. 
41. 42  LJl.A.(N.S.)  1172, 58  So.  710. 
884,  Ann.  Cas.  1914C,  970,  in  con- 
struing this  provision  disqualifying 
judges,  held  that  the  trial  judge  was 
disqualified  to  sit  in  a  case  where 
the  fee  of  plaintiff's  attorneys,  who 
were  brother-in-law  and  son,  re- 
spectively, of  the  trial  judge,  was  to 
be  a  percentage  of  the  amount  re- 
covered in  the  action.  The  agree- 
ment in  that  case  reads  as  follows : 
"It  is  agreed  in  this  case  that  there 
was  no  assignment  in  writing  to  the 
attorneys,  but  that<«it  was  agreed 
with  the  plaintiff;  Kirk,  that  they 
were  to  be  paid  a  certain  percentage 
of  the  recovery  as  compensation  for 
their  services,  that  this  fact  was  not 
known  to  the  attorneys  for  the  de- 
fendant until  after  the  trial,  and 
that  the  circuit  judge  knew  nothing 
of  what  the  agreement  between  the 
plaintiff  and  his  attorneys  was  until 
the  matter  was  presented  on  this 
motion." 

It  was  also  admitted  that  the  at- 
torneys were  so  related  to  the  cir* 
cuit  judge.  This  court  in  that  case, 
in  construing  the  statute  above  set 
out,  adopted  that  line  of  authorities 
which  hold  that  if  the  attorney  who 
is  interested  in  the  subject-matter 
of  the  litigation,  though  not  a  for- 
mal party  to  the  record,  is  related  to 
the  judge,  his  relationship  to  the 
trial  judge  disqualifies  the  trial 
judge  in  such  case, — the  court  cit- 
ing with  approval,  in  that  opinion. 
Crook  v.  Newborg,  124  Ala.  479,  82 
Am.  St.  Rep.  190,  27  So.  432;  Hodde 
V.  Susan,  58  Tex.  394;  Moses  v. 
Julian,  45  N.  H.  52, 84  Am.  Dec.  114 ; 
Roberts  v.  Roberts,  115  Ga.  259,  90 
Am.  St.  Rep.  108,  41  S.  E.  616; 
Johnson  v.  State,  87  Ark.  45,  18 
L.R.A.(N.S.)  619,  112  S.  W.  143,  15 
Ann.  Cas.  531. 

We  are  asked  in  the  present  case 
to  extend  the  rule  so  as  to  make  the 
word  "parties''  in  the  above  statute 
include  an  attorney  for  the  defend- 
ant, related  as  above  stated,  whose 
fee  is  a  contingent  one,  even  though 
he  has  no  contingent  interest  in  the 
subject-matter  of  the  suit  or  in  the 


judgment  to  be  entered.  An  exten- 
sive examination  of  the  authoritiea 
fails  to  disclose  any  case  where  an 
attorney  for  the  defendant,  on  a 
mere  contingent  fee  disqualifies  a 
judge  related*to  such  attorney  un- 
der a  statute  jsimilar  to  the  provi- 
sion of  our  statute  set  out.  It  is  re- 
lationship to  the  parties,  qt  either  of 
them,  to  the  suit,  that  disquidifies  a 
judge,  and  not  his  relationship  to  an 
attorney  in  the  cause.  We  have 
gone  farther  than  the  majority  of 
the  courts  in  making  an  attorney  re- 
lated to  the  judge  and  having  an  in- 
terest in  a  suit  a  disqualification  to  a 
judge,  as  being  a  party  within  the 
meaning  of  the  law.  We  adhere  to 
tlie  rule  announced  in  the  Kirk  Case, 
but  decline  to  extend  it  further.  We 
believe  that  the  further  extension 
of  the  meaning  of  this  term,  even  if 
we  had  the  power  to  enlarge  upon 
the  statute,  vrould  result  in  greater 
mischief  than  good.  It  is,  of  course, 
important  that  the  trial  judge  be 
fair  and  impartial  and  removed  feom 
any  improper  influences  in  passing 
upon  the  rights  of  litigants,  but  to 
hold  with  the  contention  of  the  ap- 
pellants would  disorganize  the  ju- 
dicial system  of  this  state  and  result 
in  practically  unlimited  special 
judges.  The  word  "party,"  re- 
ferring to  judicial  practice,  is  de-. 
fined  in  Words  and  Phrases,  1st 
series,  vol.  6,  as  follows:  i 

"A  party  to  an  action  or  suit  is 
one  who  is  directly  interested  in  the 
subject-matter  in  issue;  who  has  a 
right  to  make  a  defense,  control  the 
proceedings,  or  appeal  from  the 
judgment  [citing  authorities].  .  .  . 

"Though,  technically  s^eaidng, 
persons  to  whose  use  a  suit  is  pend- 
ing are  not  plaintiffs,  yet  in  common 
parlance  they  might  with  propriety 
be  both  said  to  be  parties,  where 
such  Use  appears  in  the  suit.  .  .  . 

"A  party  is  ordinarily  one  who 
has  or  claims  an  interest  in  the  sub- 
ject of  an  action  or- proceeding  insti- 
tuted to  afford  some  relief  to  the  one 
who  sets  the  law  in  motion  against 
another  person  or  persons.  Interest 
or  the  claim  of  interest  is  the  test 
as  to  the  right  to  be  a  party  to  legal 
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proceedings,  almost  without  excep- 
tion," 

In  the  case  of  Young  v.  Harris* 
146  Ga.  333,  91 S.  E.  37,  the  Georgia 
court,  one  of  the  states  which  we 
followed  in  the  Kirk  Case,  had  a  case 
analogous  to  the  present  before  it 
for  consideration,  and  it  was  held 
that  an  attorney  whose  contract 
with  his  client  provides  that  he  is 
to  be  paid  a  certain  sum  in  all  events 
and  a  larger  sum  if  the  attorney's 
client  is  successful  has  no  such  in- 
terest in  the  subject-matter  of  the 
litigation  as  to  disqualify  the  judge, 
who  is  a  brother  of  the  attorney, 
from  presiding  in  the  case.  The 
court  said  at  page  334  of  146  Ga.: 
"A  judge  is  not  disqualified  to  pre- 
side in  a  case  because  his  brother  is 
the  attorney  for  one  of  the  parties, 
and  the  size  of  his  fee  is  dependent 
on  his  success  in  the  case.  There  is 
no  statute  or  canon  of  law  which  dis- 
qualifies a  judge  on  the  ground  of 
relationship  to  the  attorney  of  one 
of  the  parties  to  a  cause.  Such  dis- 
qualification mast  result  only  when 
he  has  a  pecuniary  interest  in  the 
subject-matter  of  the  litigation." 

And  on  page  335  of  146  Ga.,  of  the 
same  case  it  is  said :  "In  the  instant 
case  the  attorney  has  no  interest  in 
ihe  res ;  h6  can  recover  nothing  from 
the  adversary  party  by  virtue  of  his 
contract  with  his  client,  which  is  al- 
together outside  of  the  subject-mat- 
ter of  the  litigation.  Such  a  con- 
tract gives  the  attorney  no  more  in- 
terest in  the  litigation  than  if  his 
contract  were  that  his  fee  should  be 
one  sum,  should  the  trial  occur  at 
the  first  term  and  a  different  sum 
should  the  trial  take  place  at  a  later 
term.  Were  the  rule  otherwise,  it 
would  be  impossible  for  a  judge  to 
ever  prraide  in  a  case  where  one  of 
the  attorneys  is  a  kinsman  within 
the  fourth  degree  of  consanguinity 
or  affinity." 

If  the  court  should  hold  that  a 
mere  contingent  fee,  not  rooted  in 
the  res,  paid  or  agreed  to  be  paid  to 


a  relative  of  .the  judge,  would  dis- 
qualify the  judge,  it  would  be  within 
the  power  of  the  litigant  to  bring 
about  the  disqualification  of  the 
judge,  even  in  this  court,  and  even 
in  criminal  cases,  and  a  litigant 
.  would  never  have  to  go  to  trial  so 
long  as  he  had  means  to  employ  at- 
torneys related  to  the  judge  on  a 
contingent  fee.  If  this  rule  were  es- 
tablished a  man  indicted  for  murder, 
or  other  felony,  who  did  not  want  to 
stand  trial,  coidd  wait  until-  the  case 
was  called  for  trial,  then  employ  on 
a  contingent  basis  some  attorney  re- 
lated to  the  trial  judge  by  blood  or 
marriage,  suggest  the  disqualifica- 
tion of  the  trial  judge,  brought 
about  by  himself,  and  refuse  to 
agree  to  a  judge  to  try  the  casej  and 
delay  the  case  until  a  special  judge 
was  appointed  by  the  governor  and 
qualified,  and  then  might  employ  an 
attorney  related  to  the  special  judge 
on  similar  conditions,  and  thus  dis- 
organize the  judici^  administration 
of  justice  to  such  degree  and  to  such 
extent  as  to  produce  infinitely  more 
mischief  than  mere  relationship  to 
the  trial  judge  could  possibly  pro- 
duce. 

We  have  examined  all  of  the  au- 
thorities referred  to  by  counsel,  and 
we  find  no  case  which  warrants  us 
in    extending  the 

disqualifications   of  iSl'S^Ti.^ti- 
the  judges  related  — reii»»i«»Mfci» 
to  the  attorney  for  c»B**L'S^»'T«fc 
the   parties   on  a 
mere  contingent  fee.   So  far  as  as- 
certainable from  the  reports,  all 
cases  holding  judges  disqualified  for 
relationship  to  attorneys  employed 
on  a  contingent  fee  are  eases  where 
the  attorney's  fee  was  a  part  of  the 
judgment  recovered,  or  where  his 
fee  had  to  be  fixed  by  the  official  ac- 
tion of  the  judge,  rather  than  by  the 
parties  employing  such  attorney. 
The  Chancellor  having  reached  the 
same    conclusion    that    we  have 
reached,  the  jud^rment  will  be  af- 
firmed, and  the  cause  remanded  to 
be  proceeded  with. 
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ANNOTATION. 
Rtthfionilup  to  attorney  m  ewe  «s  dkqmilifynig  judge. 


A  general  rule  aeems  to  be  that  stat- 
utes which  merely  disqualify  for  re- 
lationship to  a  party  do  not  prevent 
the  judfire  from  sitting  in  the  case  if 
he  la  related  to  an  attorney  in  the 
case. 

Colorado. — Patrick  v.  Crowe  (1890) 
15  Colo.  543,  25  Pac.  985. 

Connecticut.  —  Casmento  v.  Barlow 
Bros.  Co.  (1910)  83  Conn.  ISO,  76  Atl. 
361. 

Georgia. — Adams  v.  Adams  (1920) 

—  Ga.  — ,  103  S.  E.  812. 
Michigan.  —  Maclean  v.  Scripps 

(1883)  52  Mich.  214,  17  N.  W.  815,  18 
N.  W.  209;  People  v.  Whitney  (1895) 
105  Mich.  622,  63  N.  W.  765. 
•  Minnesota.  —  Bryant  v.  Livermore 
(1874)  20  Minn.  313,  Gil.  271. 

New  York.  —  People  v.  Patrick 
(1905)  183  N.  Y.  53,  75  N.  E.  963; 
ZambeUi  t.  Garton  (1908)  113  N.  Y. 
Supp.  804: 

Texas.— Patton  v.  Collier  (1896)  90 
Tex,  115,  37  S.  W.  413. 

In  People  v.  Whitney  (Micli.)  su- 
pra, the  attorney,  who  was  related  to 
the  judge,  was  the  prosecuting  attor- 
ney who  filed  the  information,  but  the 
court  said  he  was  not  a  party  to  the 
suit  within  the  meaning  of  the  statute. 

-  That  counsel  for  plaintiff  in  a  di- 
vorce suit  is  brother-in-law  of  the  pre- 
siding judge  does  not  disqualify  the 
judge,  if  the  counsel  has  no  pecuniary 
interest  in  the  judgment.  Adams  v. 
Adams  (Ga.)  supra.  So  it  is  no 
ground  for  a  rehearing  that  a  relation- 
ship existed  between  a  judge  of  the 
appellate  court  and  an  attorney  who 
instigated  the  cause  in  the  lower  court, 
where  the  record  disclosed  that  other 
attorneys  presented  the  case.  Mac- 
lean V.  Scripps  (Mich.)  Apra.  And 
in  People  v.  Patrick  (N.  Y.)  supra,  it 
was  held  that  there  was  no  improprie- 
ty, ao  as  to  warrant  a  rehearing,  where 
the  judge  who  wrote  the  prevailing 
opinion  was  related  to  an  assistant  dis- 
trict attorney  who  appeared  at  one 
stage  of  the  proceedings  in  the  lower 
court. 


It  does  not  appear  from  the  report 
in  the  case  of  Patrick  v.  Crowe  (Colo.) 
supra,  just  what  the  statutory  provi- 
iBion  was,  but  the  court,  in  disposing 
of  the  contention  of  prejudice  because 
the  brother  of  the  judge  was  attorney 
in  the  case,  says  that,  as  such  attor- 
ney, he  might  have  an  influence  upon 
the  determination  of  the  case,  may  be 
admitted,  and  yet  this  influence  might 
arise  only  from  his  skill  in  conducting 
the  defense  as  an  attorney,  and  be 
wholly  proper.  It  was,  however,  sug- 
gested that,  in  the  event  of  another 
trial,  another  Judge  be  called  in  to  try 
the  case. 

That  the  judge  and  one  of  the  attor-" 
neys  in  the  case  married  sisters  does 
not  bring  them  within  the  provision 
of  a  statute  disqualifying  the  judge  if 
he  is  related  by  affinity  to  a  party  to 
the  controversy  within  the  sixth  d** 
gree.  But  the  court  ordered  a  new 
trial  in  the  case,  because  a  doubt  ex- 
isted as  to  the  matter  of  burden  of 
proof,  and  it  was  desirable  to  avoid 
any  suspicion  that  the  relationship  in- 
fluenced the  determination  of  the  case. 
Zambetti  v.  Garton  (N.  Y.)  supra. 

Some  of  the  statutes  provide  for  dis- 
qualification if  the  judge  is  interested 
in  the  determination  of  the  case,  and 
it  may  be  argued  that  he  is  interested 
if  his  relative  is  attorney  in  the  case, 
who  will,  in  all  probability,  benefit  by 
a  favorable  decision.  But  the  courts 
have  held  that  if  the  attorney  is  em- 
ployed in  such  a  way  that  his  fee  is 
not  contingent  on  the  result  of  the 
action,  the  judge  cannot  be  said  to  be 
interested  in  the  determination  of  the 
suit,  within  the  meaning  of  the  stat- 
ute. Sjoberg  v.  Nordin  (1880)  26 
Minn.  601,  5  N.  W.  677;  Stote  v.  Led- 
better  (1910)  111  Hiim.  110, 126  N.  W. 
477. 

In  Sjoberg  v.  Nordin  (Minn.)  m> 
pra,  the  court  says  a  pecuniary  inter- 
est in  the  event  vt  the  action  is  tiw 
cause  of  disqualification  intended  to 
be  raised  by  the  statute,  and  not  a 
mere  bias  resulting  in  partiality  or 
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prejudice  in  favor  of  or  against  either 
of  the  parties. 

And  the  court,  in  the  case  of  State 
V.  Ledbetter  (Mbin.)  supra,  held  that 
tibe  amendment  of  the  statute  so  as  to 
disqualify  the  judge  so  that  he  may  be 
excluded  "for  bias,"  from  acting  as  a 
judge,  does  not  effect  a  change  in  the 
rule. 

The  real  difficulty  in  the  question 
arises  when  the  judge  will  be  required 
to  fix  the  fee  of  a  relative  who  is  at- 
torney in  the  case,  or  the  attorney 
has  been  employed  upon  a  contingent 
fee  so  that  the  pay  of  the  relative 
depends  upon  his  success  in  the  litiga^ 
tion. 

If  the  attorney  for  plaintiff  in  a  di- 
vorce case  applies  to  the  court  for' 
allowance  of  a  counsel  fee,  he  becomes 
a  party  in  interest  within  the  meaning 
of  the  statute  disqualifying  the  judge, 
when  he- is  related  to  either  of  the 
parties,  and  therefore,  if  the  attorney 
is  related  to  the  judg6,  the  judge  be- 
comes disqualified.  Brown  v.  Brown 
(1918)  103  Kan.  53,  LJtJL.1918F,  1033, 
172  Pac.  1005. 

And  in  Cavanagh  v.  District  Ct. 
(1913)  163  Iowa,  76,  144  N.  W.  26. 
where  the  matter  was  only  collatextiUy 
involved,  it  was  stated  that  a  statute 
disqualifying  a  judge  from  action  in 
any  case  where  he  is  related  to  either 
party  within  a  certain  degree  pre- 
vents a  probate  judge  from  making 
an  order  directing  the  payment  of  a 
certain  fee  to  counsel,  whose  associate 
was  the  son  of  the  judge,  such  counsel 
having  agreed  with  such  associate  to 
divide  fees  with  him. 

The  majority  of  the  cases  hold  that 
relationship  to  an  attorney  employed 
upon  a  contingent  fee  disqualifies  the 
judge. 

Arkansas. — Johnson  v.  Stete  (1908) 
87  Ark.  45,  18  L.R.A.(N.S.)  619,  112 
S.  W.  143,  16  Ann.  Gas.  681. 

California.— Howell  v.  Budd  (1891) 
91  Cal.  342,  27  Pac.  747. 

Georgia. — Roberts  v.  Roberts  (1902) 
116  Ga.  269,  90  Am.  St.  Rep.  108,  41 
S.  E.  616;  Shuford  v.  Shuford  (1914) 
141  Ga.  407,  81  S.  E.  116. 

Louisiaiia.  —  White  v.  McClanahan 
(1913)  188  La.  896,  47  LJlJV.(N.S.) 
448,  68  So.  6L 


Mississippi. — ^Yazoo  &  M.  Valley  K. 
Co.  V.  Kirk  (1912)  102  Miss.  41,  42 
L.RJL(N.S.)  1172,  58  So.  710,  834, 
Ann.  Gas.  1914C,  968. 

Oklahoma. — State  ex  rel.  Hayo  t. 
Pitchford  (1914)  43  Okla.  106^  141 
Pac,  433. 

South  Dakota.— Re  Taber  (1900)  13 
S.  D.  62,  82  N.  W.  398. 

In  Re  Taber  (S.  D.)  supra,  the  court 
stated  that  the  judge  became  dis- 
qualified when  his  son  contracted  to 
prosecute  the  claims  of  certain  alleged 
heirs  to  property  involved  in  tiie  case 
for  a  contingent  fee,  as  a  basis  for  de- 
termining whether  or  not  the  fact  ren- 
dered the  judgment  void  or  merely 
voidable. 

Under  a  constitutional  provision 
disqualifying  a  judge  where  either  of 
the  parties  is  connected  with  him 
affinity  or  consanguinity,  the  judge 
disqualified  if  his  son  is  an  attorney 
under  an  employment  calling  for  a  con- 
tingent fee.  Yazoo  &  M.  Valley  R.  Co. 
V.  Kirk  (Mias.)  supra. 

In  White  V.  McClanahan  (La.)  su- 
pra, it  was  held  that  a  statute  declar- 
ing that  one  of  the  causes  for  which 
a  judge  shall  be  recused  is  his  baing 
related  to  one  of  the  parties  in  a  cer^ 
tain  degree  applies  to  a  case  where 
the  son  of  the  judge  was  one  of  the 
plaintiff's  counsel,  who  were  employed 
upon  a  purely  contingent  fee,  the 
court  stating  tiiat  counsel  so  situated 
might,  in  effect,  make  themselves  par- 
ties of  record,  by  filing  their  contracts. 

Similarly,  in  State  ex  rel.  Mayo  t. 
Pitchford  (Okla.)  supra,  it  was  held 
that  a  stetute  disqualifying  a  judge 
when  he  is  related  to  any  party  within 
a  certain  degree  applies  where  one  of 
the  plaintiff's  attorneys  of.record  was 
the  judge's  son,  and  was  prosecuting 
the  suit  under  a  contract  for  a  con- 
tingent fee,  the  court  pointing  out 
that,  under  the  statute  providing  for 
contingent  f^es,  an  attorney  so  acting 
has,  at  least,  an  equitable  interest  in 
his  client's  cause  of  action. 

In  Howell  v.  Budd  (Cai.)  supra.  It 
was  held  that  a  judge  was  disqualified 
from  hearing  a  proceeding  to  revote 
liters  of  administration,  the  deter- 
mination of  which  would  be  conclusive 
as  to  distribution,  by  virtue  of  m-  stat- 
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ute  disqaallfying  a  jadsre  from  hear* 
ing  a  cause  when  he  is  related  to  ei- 
ther party  within  a  certain  degree,  or 
Va  a  party,  or  is  interested,  where  at- 
torneys in  the  cause  were  related  to 
the  judge  within  the  specified  degree, 
and  wete  in  effect  equitable  owners  of 
a  portion  of  the  estate,  since  the  ad- 
ministrator had  contracted  to  convey 
a  portion  of  the  estate  to  them,  con- 
ditional upon  the  outcome  of  tiie  pro- 
ceedings. 

And  by  virtue  of  a  constitutional 
provision  disquali^ing  a  judge  related 
within  a  certain  degree  to  a  "party," 
relationship  wijthin  such  degree  to  an 
attorney  employed  by  one  of  the  par- 
ties upon  a  contingent  fee  is  held  to 
disqualify  the  judge,  in  Johnson  v. 
State  (Ai^)  supra. 

So,  it  was  held,  in  Vine  v.  Jones 
<1900)  18  &  D.  54,  82  N.  W.  82, 
under  a  statute  requiring  a  county 
judge,  when  he  is  a  party  to  or  per^ 
aonally  interested  in  any  proceeding  in 
any  probate  matter  therein,  or  related 
to  any  person  so  interested  within  a 
specified  degree,  to  certify  to  the  cir- 
cuit court  such  fact,  that  he  must 
make  such  certificate  when  he  is  re- 
lated, within  the  degree  provided  by 
statute,  to  an  attorney  who  is  prose- 
cuting a  cause  on  a  contingent  fee. 
Where,  under  a  Code  provision,  a 
judge  is  prohibited  from  hearing  a 
cause  in  which  he  was  related  to  a 
party  within  a  certain  degree,  without 
the  consent  of  all  the  parties  in  inter- 
est, it  was  held  in  Roberts  v.  Roberts 
(1902)  116  Ga.  269,  90  Am.  St.  Rep. 
IQS*  41 S.  B.  616,  that  a  judge  was  dU- 
qnalified  from  hearing  an  application 
for  alimony  and  counsel  fees,  since  he 
was  related  to  attorneys  for  the  ap- 
plicant within  the  specified  degree, 
although  certain  attorneys'  fees  had 
been  determined  regardless  of  the  out- 
come of  the  application.  And  the 
court  said:  It  is  the  pecuniary  in- 
terest of  the  attorney  in  the  result  of 
the  case  which  disqualifies  the  judge. 
If  the  applicant  did  not  ask  any  allow- 
ance Qf  counsel  fees,  of  course,  the 
fact  that  her  counsel  was  related  to 
the  judge,  no  matter  how  closely, 
would  not  have  the  effect  to  disqualify 
the  judge  from  presiding.    The  mo- 


ment the  applicant  asks  for  counsel 
fees,  her  counsel  becomes  pecuniarily 
interested  in  the  result  of  the  suit, 
and,  so  far  as  these  fees  are  concerned, 
the  counsel  are  as  much  parties  to  the 
case  as  if  they  were  parties  to  the 
ncord." 

That  case  was  followed  in  Shuford 
V.  Shuford  (1914)  141  Ga,  407,  81  S. 
£.  116,  holding  that,  under  a  statute 
disqualifying  a  judge  related  to  either 
party  within  a  certain  degree,  a  judge 
may  not  sit  in  a  claim  case,  where  one 
of  the  counsel,  employed  upon  a  con- 
tingent fee,  is  related  to  the  judge 
within  the  specified  degree. 

But  there  are  cases  holding  under 
similar  statutes,  as  in  the  reported 
case  (Norwich  Union  F.  Ins.  Co.  v. 
Standard  Drug  Co.  ante,  1821),  that 
the  judge,  is  not  disqualified  because 
his  relative  is  employed  as  an  attorney 
in  the  case  upon  a-  contingent  fee. 
Hundley  v.  State  (1904)  47  Fla.  172, 
86  So.  862;  Young  v.  Harris  (1916) 
146  6a.  888,  91  S.  E.  87;  Allison  v. 
Southern  R,  Co.  (1901)  129  N.  C.  336, 
40  S.  E.  91;  Winston  v.  Maaterson 
(1894)  87  Tex.  200,  27  S.  W.  768;  Mis- 
souri, K,  &  T.  R.  Co.  v.  Mitcham  (1909) 
57  Tex.  Civ.  App.  .134,  121  S.  W.  871. 

The  son-in-law  of  the  trial  judge, 
who  is  employed  for  a  contingent  fee, 
is  not  a  party  to  the  action  within  the 
meaning  of  a  statute  disqualifying  for 
relationship  to  a  party  within  the 
third  degree,  and  the  refusal  of  the 
judge  to  recognize  disqualification  in 
such  case  does  not  deprive  the  object- 
ing party  of  his  properly  without  due 
process  of  law,  nor  does  it  deprive 
him  of  the  equal  protection  of  the 
laws.  Missouri.  X  &  T.  R.  Co.  v. 
Mitcham!  (Tex.)  supra. 

So,  under  a  statute  providing  that  a 
judge  shall  not  preside  over  a  cause  in 
which  he  is  interested,  or  is  related  to 
a  "party"  within  such  degree  as  to 
exclude  him  from  jury  service,  it  was 
held  in  Hundley  v.  State  (Fla.)  supra, 
that  a  judge  so  related  to  an  attorney 
employed  upon  a  contingent  fee  was 
not  disqualified  from  hearing  the 
cause. 

So,  under  a  statute  or  constitutional 
provision  disqualifying  a  Judge  from 
hearing  a  cause  in  which  he  is  in- 
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terested,  or  is  related  within  a  certain 
degree  to  a  "party,"  relationship  with- 
in such  degree  to  an  attorney  em- 
ployed, upon  a  contingent  fee  is  held 
in  some  cases  not  to  disqualify  the 
judge. 

So,  in  Allison  t.  Southern  R.  Co. 
(1901)  129  N.  a  336,  40  S.  £.  91,  there 
is  a  dictum  to  the  effect  that  a  judge 
would  not'  be  disqualified  to  preside 
at  a  case  in  which  his  son  was  attor- 
ney, although  he  knows  the  latter  is 
employed  on  a  contingent  fee. 

But  in  Young  v.  Harris  (1916)  146 
Ga.  333,  91  S.  E.  37,  it  was  held,  in  an 
action  by  citizen  taxpayers  to  enjoin 
a  coun^  from  executing  contracts  for 
the  building  of  a  courthouse,  that  a 
judge  was  not  disqualified  because  he 
was  related  to  one  of  plaintiffs*  coun- 
sel, who  was  to  receive  a  certain  fee 
in  any  event,  and  more  if  his  clients 
were  successful.  The  court  distin- 
guished Roberts  v.  Roberts  (Ga.)  su- 
pra, on  the  ground  that  there  the  at- 
torney was  interested  in  the  res,  while 
here  he  was  not. 

In  Kilidand  t.  Kirkland  (1916)  146 
Ga.  347,  91  S.  E.  119,  a  mortgage  pro- 
vided for  attorney's  fees  of  10  per 
cent,  if  the  claim  were  placed  in  the 
hands  of  an  attorney  for  collection, 
and  the  claim  ^s  placed  in  the  hands 
t>f  an  attorney  for  collection,  under  a 
special  employment  whereby  he  was 
to  be  paid  a  fee  by  the  plaintiffs,  not 
conditioned  upon  the  collection  of  the 
fe'es  specified  in  the  mortgage.  In  a 
suit  brought  to  enjoin  the  sale  under 
the  mortgage,  it  was  held  that  the 
judge  was  not  disqualified  by  relation- 
ship  to  such  attorney. 


Of  course,  if  the  statute  ditqnalifles 

for  relationship  to  the  attorney,  that 
is  conclusive,  and  in  Pe(^)le  v.  Ebey 
(1907)  6  Cai  App.  769,  93  Pac  379. 
it  was  held  that  disqualification  by 
relationship  to  an  attorney  for  a  de- 
fendant extends  to  arraignment  of 
prisoners  and  entry  of  plea,  under  a 
statute  disquali^ing  a  judge  to  sit  or 
act  as  such  in  any  action  or  proceed- 
ing where  he  is  related  within  a  spec- 
ified degree  to  any  attorney  of  either 
party. 

Dunbar  v.  Wallace  (1907)  84  Ark. 
231,  105  S.  W.  257,  merely  held  that 
mandamus  did  not  lie  to  compel  a 
judge  to  permit  the  filing  of  a  sugges- 
tion of  his  disqualification  to  hear  a 
case  because  the  fee  of  an  attorney 
related  to  him  was  contingent.  The 
court  says  it  is  not  proper  nor  right 
to  call  upon  a  judge  to  start  an  in- 
vestigation into  the  fees  of  attorneys 
who  may  be  kinsmen  of  his,  in  order 
to  find  out  from  such  investigation 
whether  there  may  be  disqualification. 
But  the  court  intimated  that  a  dif- 
ferent conclusion  might  have  obtained 
had  an  allegation  been  filed  that  such 
attorney  had  a  direct  pecuniary  inter- 
^t  in  such  matter  of  litigation. 

Knickerbocker  v.  Worthing  (1904) 
138  Mich.  224,  101  N.  W.  640,  held  that 
where  the  existence  of  a  conbi^t  for 
a  contingent  fee  by  an  attorn^  in  the 
case  who  was  related  to  the  tilal  judge 
became  known  after  tiie  beginning  of 
the  trial,  but  the  contract  was  abro- 
gated, it  was  unnecessary  to  decide 
whether  or  not  a  disqualification  ex- 
isted within  the  meaning  of  tiie  stat- 
ute. P.  F. 


J.  B.  LEE  et  al.,  Respts., 

V. 

L.  W..  BOYKIN.  Appt 
SouOi  Carolina  Supreme  Court— July  30,  1980* 
(—  s.  C.  — ,  103  S.  E.  777.) 

BiBs  and  notes  —  contribution  between  joint  makers. 

1.  Persons  placing  their  names  on  the  back  of  a  promissory  note  before 
negotiation  as  joint  makers  are  bound  to  contribute  equally  towards  ita 
payment. 

{See  note  on  this  question  beginning  on  page  1332.] 
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—  signers  on  back  —  makers. 

Z,  Persons  placing  their,  names  on 
the  back  of  a  negotiable  note  before 
its  negotiation,  at  one  time  and  as 
part  of  the  same  transaction,  are  joint 
makers. 

ISee  3  R.  C.  L.  1123-1138.] 

—  contract  for  contribution. 

8.  Indorsers  of  a  promissory  note 


BOYKIN.  1S29 

19S  8.  E.  777.) 

may  bind  themselves  by  contract  to 
contribute  towards  its  payment. 

[See  3  R.  C.  L.  1136;  6  R.  C.  L.  1062.] 
—  assumptitm  as  to  intentim  of  in- 
dorsers. 

4.  Stockholders  of  a  corporation 
who  indorse  its  notes  before  maturity 
to  raise  money  necessary  for  its  pur- 
poses will  be  held  to  have  intended  to 
assume  a  pro  rata  share  of  the  lia- 
bility thereon. 


Appeal  by  defendant  from  a  judgment  of  the  Common  Pleas  Circuit 
Court  for  Kershaw  County  (Moore,  J.)  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  contribution  upon  certain  notes  paid  by  them.  Affirmed. 

The  facts  aire  stated  in  the  opinion  of  the  court. 


Messrs.  Kirkland  &  Kirktand  for  ap- 
pellant. 

Messrs.  L.  W.  Perrin  and  L.  A. 
Wittkowaky,  for  respondents: 

Plaintiffs  and  defendant  were  eo-. 
makers  or  cosureties  of  the  ten  notes, 
and  defendant  is  liable  to  contribute. 

Strasburger  v.  Myer  Strasburger  & 
Co.  167  App.  Div.  198,  152  N.  Y.  Supp. 
757;  Sloan  v.  Gibbes,  56  S.  C.  480,  76 
Am.  St.  Eep.  559,  36  S.  E.  408;  Whit- 
ley, Bills,  Notes,  &  Checks,  207-211; 
Russ  v.  Sadler;  197 -Pa.  51.  46  Atl.  903; 
Wolf  V.  Hostetter,  182  Pa.  292,  37  Atl. 
988;  George  v.  Bacon,  138  App.  Div. 
208,  123  N.  Y.  Supp.  103;  Weeks  v. 
Parsons,  176  Mass.  570,  58  N.  E.  157; 
Hagerthy  v.  Phillips,  83  Me.  336,  22 
Atl.  223;  Cook  v.  Brown,  62  Mich.  473, 
4  Am.  St.  Rep,  870,  29  N.  W.  46;  Trego 
v.  Cunningham,  267  III.  378,  108  N.  E. 
350;  Re  McCord,  174  Fed.  72;  Mc- 
Carty  v.  Roots,  21  How.  432,  16  L.  ed. 
162;  Kelly  v.  Burroughs.  102  N.  Y.  93, 
6  N.  E.  109 ;  Egbert  v.  Hanson,  34  Misc. 
596,  70  N.  Y.  Supp.  383;  Easterly  v. 
Barber.  66  N.  Y.  433;  Guild  v.  Butler,. 
127  Mass.  386;  Cady  v.  Shepard,  12 
Wis.  640;  Witherow  v.  Slayback,  168 
N.  Y.  649,  70  Am.  St.  Rep.  507,  53  N.  E. 
661;  Haddock,  B.  &  Co.  v.  Haddock, 
192  N.  Y,  513,  19  L.R.A.CN.S.)  136,  85 
N.  E.  682;  Noble  v.  Beeman-Spaulding- 
Woodard  Co.  66  Or.  93,  46  L.R.A. 
(N.S.)  162,  131  Pac.  1006;  Owens  t. 
Blackburn,  161  App.  Div.  830,  146  N. 
Y.  Supp.  969 ;  Rindskopf  v.  Simmer,  88 
Misc.  28,  150  N.  Y.  Supp.  73;  Yore  v. 
Yore,  240  Mo.  461,  144  S.  W.  847; 
Chandler  v.  Brainard,  14  Pick.  285; 
Khnball  v.  Williams,  61  App.  Div.  616, 
66  N.  Y.  Supp.  69;  Hardy  v.  Colby,  42 
Me.  381;  Mateer  v.  Cockrill,  18  Tex. 
Civ.  App.  391,  45  S.  W.  761;  Wilks  v. 
Vauffhan,  73  Ark.  174,  83  S.  W.  918; 
11  AL.R.~84. 


Whitworth  v.  Howard,  7  Ky.  L.  Rep. 
834;  Sexton  v.  Sexton,  36  Ind.  88 ;  Judd 
V.  Small,  107  Ind.  398,  8  N.  £.  284; 
Goodali  V.  Wentworth,  20  Me.  822  ;  9 
Cyc.  798. 

Gagre*  S,t  delivered  the  opinion  of 
the  court: 

The  plaintiffs  and  the  defendant 
wrote  their  names  in  succession  on 
the  back  of  ten  notes,  and  the  ques- 
tion at  issue  is  their  relationship  one 
to  another  thereabout.  We  shall  re- 
fer to  them  as  the  signers,  for  'En- 
dorser" has  a  technical  meaning. 

The  plaintiffs  paid  the  notes.  The 
defendant  refuses  to  pay  because  his 
name  was  last  written  on  the  note ; 
and  he  now  refuses  to  contribute, 
to  which  end  this  action  was 
brought.  The  transaction  was  had 
before  the  enactment  of  the  statute 
governing  negotiable  instruments. 
The  master  found  the  facts  for  the 
plaintiffs,  but  the  law  for  the  de- 
fendant. The  circuit  court  conclud- 
ed the  law  for  the  plaintiffs,  having 
first  adopted  the  master's  conclusion 
of  fact.  The  defendant  has  ap- 
pealed by  fourteen  exceptions,  but 
the  controlling  ones  are  directed  to 
three  points:  (1)  That  as  to  each 
other  tiie  signers  are  indorsers  and 
not  makers;  (2)  that  the  signers, 
even  if  makers,  are  yet  indorsers  be- 
twixt themselves,  and  therefore  not 
liable  to  contribute  unless  there  was 
an  agreement  aforetime  to  do  so; 
and  (3)  that  there  is  no  proof  of 
any  such  agreement.  The  Arst  pos- 
tulate depends  on  the  testimony  and 
the  law;  the  second  ia  an  issue  of 
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law;  the  third  depends  upon  the  tes- 
timony and  the  law  too. 

The  master  and  the  circuit  court 
both  concluded  that  the  signers  were 
makers  and  not  indorsers.  The  tes- 
timony sustains  that  view.  The 
notes  were  signed  before  they  were 
floated ;  the  signing  was  one  and  the 
siame  transaction;  it  was  not  done 
in  different  time  and  under  differ- 
ent circumstances  and  with  differ- 

Biii.  ..d  oote—  intent  That 
•tv-era  OB  b«ck  constituted  the  Sign- 
*"*  3rs  makers  of  one 

and  the  same  contract.  Johnston  v. 
McDonald,  41  S.  C.  83,  19  S.  E.  66. 
The  later  case  of  Carolina  Sav.  Bank 
V.  Florence  Tobacco  Co.  45  S.  C.  373, 
23  S.  E.  139,  is  not  to  the  contrary. 

It  is  true  that  the  lay  witnesses 
referred  to  the  signers  as  indorsers, 
but  the  word  "indorser"  has  a  legal 
and  a  grammatical  meaning;  and  be- 
cause the  witnesses  characterized 
the  signing  as  an  indorsement  in  law 
so  much  did  not  make  it  so. 

On  the  iEiecond  issue  t^e  master 
thought  that  if  the  signers  were 
makers  of  a  single  contract,  as  he 
held  they  were,  then  there  was  "no 
sound  basis"  to  hold  that  as  between 
themselves  they  were  not  makers, 
but,  on  the  contrary,  were  technical 
indorsers.  He,  however,  yielded  his 
opinion  thereabouts  to  that  of  a  for- 
eign jurisdiction.  Porter  v.  Huie,  94 
Ark.  333,  28  L.R.A.(N.S.)  1039, 126 
S.  W.  1069.  In  that  the  master  was 
mistaken.  The  case  cited  relies  up- 

-coowb-tion  on  tlir^  authorities, 
betweea  Joint     uone  of  which  are  to 

m.kor..  jjjg  p^j^^ 

leading  authority  so  cited  is  McDon- 
ald V.  Magruder,  3  Pet.  470,  7  L.  ed. 
744,  opinion  by  Marshall,  Ch. .  J. 
The  facts  of  that  case  made  the  law 
of  it.  The  first  indorser  there  was 
suing  the  second  indorser  for  con- 
tribution ;  "no  intercourse  had  tidron 
place  between  the  indorsers ;  no  con- 
tract, express  or  implied,  existed  be- 
tween them;"  there  was,  therefore, 
no  ground  to  hold  the  second  in- 
dorser liable  to  the  first  indorser. 
Not  so  here;  on  the  contrary,  there 
was  a  contract  betwixt  all  the  sign- 
ers, 80  made,  as  we  have  held,  in 


time  and  circumstance,  as  to  con- 
stitute it  a  single  and  joint  contract ; 
and  it  had,  then,  all  the  incidents  of 
such,  one  of  which  was  that  eadi 
signer  had  a  like  obligation  to  the 
otiher  signers,  to  the  holder,  and  to 
each  other.  The. decree  of  the  cir- 
cuit court  tiiereabout  is  right. ' 

Coming  to  the  third  and  last  is- 
sue, if  the  signers  are  makers,  and 
if  they  bear  that  relationship  to  one 
another,  then  whether  there  was  any 
contract  betwixt  them  to  occupy 
that  relationship  so  as  to  contribute 
to  a  common  loss  fades  away.  But 
even  though  they  heat  to  each  otiier 
the  relationship  of  technical  in- 
dorsers, so  that  each  is  only  liable  io 
his  turn,  yet  each  is  liable  to  tiie 
other  so  as  to  con- 
tribute if  there  was  r:f?"*~* 
a  contract  to  that 
end.  The  master  and  tfae  circuit 
court  found  that  there  was  such  a 
contract,  and  that  it  was  evidenced 
not  by  words,  but  by  the  mute  t^- 
cumstances  of  the  case.  And  so 
much  is  a  fact. 

It  is  true  that  the  witnesses  made 
a  poor  out  to  prove  the  contract; 
but  witnesses  often  do  that  when 
it  comes  to  proving  a  technical  point 
about  which  a  layman  Is  not  versed. 

It  is  a  matter  of  common  profes- 
sional knowledge  that  most  wit- 
nesses cannot  comprehend  the  dif- 
ference betwixt  a  man's  reputation 
and  the  witnesses'  opinion  of  the 
man. 

When  Mr.  Lee  was  on  the  stand 
these  were  the  quesUons  on  cross- 
examination  and  the  answers: 

Q.  Well,  you  spoke  of  your  under- 
standing about  these  notes  and  your 
liability  on  them.  How  did  you  ar- 
rive at  that  understanding?  Whom 
did  you  have  that  understanding 
with? 

A.  I  never  signed  a  note,  but  I 
know  I  have  it  to  pay  if  the  otheis 
do  not.  I  know  l^t,  on  any  paper 
I  indorse. 

Q.  You  had  no  understanding  of 
your  liability,  except  what  you  de- 
rived from  signing  them.? 

A.  That  was  all. 
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Mr.  McKissick  testified  thus  on 
the  same  issue : 

Q.  Mr.  McSssick,  was  there  any 
spedal  personal  agreement  between 
the  ihdorsers  of  these  notes  that  {ou 
are  aware  of,  in  regard  to  the  pay- 
ment of  these  notes? 

A.  I  realized  when  I  indorsed 
those  notes  that  I  was  liable  for  my 
proportionate  part  of  tiiose  notes. 

Q.  But  you  did  not  do  that  under 
any  particular  specific  agreement? 

A.  Not  that  I  know  of. 

Q.  Did  you  have  an  understand- 
ing that  you  would  be  liable  in  pro- 
portion to  the  amount  of  stock  you 
held  in  the  company? 

A.  No,  sir;  I  was  a  small  stock- 
liolder,  but  when  I  signed  the  note 
t  found  that  I  was  obligated  to  the 
extent  of  any  other  signezs. 

Mr.  White  testified  about  the  same 
matter  as  follows:  "I  considered 
ray  liability  on  these  notes  to  be  my 
pro.  rata.  I  expected  to  pay  my  part, 
if  demanded  by  the  company  or  the 
holders.  I  have  no  recollection  of 
any  discussion  among  the  signers  of 
Lhese  notes  as  to  what  part  eacli 
should  pay  when  the  notes  matured. 
No  understanding  that  one  should 
be  liable  more  than  another.  No  un- 
derstanding as  to  the  way  tiie  names 
appeared  on  the  note." 

Mr.  Smith  testified: 

Q.  Was  there  any  positive  actual 
igreement  between  him  (Mr.  Boy- 
dn)  and  the  otiier  parties,  as  to 
mrhat  the  liability  of  each  would  be? 

A.  We  had  several  meetings,  and 
liscussed  the  matter  generally  that 
ve  had  these  notes,  and  we  came  to 
:he  conclusimi  that  we  had  better 
settle  up  and  relieve  the  company 
)f  that  much  indebtedness,  and  for 
:hat  reason  we  just  paid  up,  and 
vhen  we  went  to  pay  up  we  found 
!hlr.  Boykin  would  not  pay  his'  part. 

So  that,  literally,  these  laymen 
vere  unable  to  testify  about  a  "spe- 
:ial  personal  agreement,"  and  a 
'positive  actual  agreement,"  when 
;hey  were  asked  about  those  rela- 
ionships.  But  tfaey  did  testify  that- 
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they  thought  "«ich  signer  would  pay 
his  pro  rata  part,"  and  "there  was 
no  understanding  that  one  would  be 
liable  more  than  anotiier,"  and 
"when  I  signed  the  note  I  found 
that  I  was  obligated  to  the  extent  of 
any  other  signer,"  and  "I  considered 
my  liability  on  these  notes  to  be  my 
pro  rata." 

Another  controlling  circumstance 
of  the  case  is  this:  These  seven 
gentlemen  signed  the  notes  to  get 
money  to  promote  their  common  en- 
terprise; the  admitted  understand- 
ing of  aU  of  them,  save  Boykm,  was 
that  each  man  ^ould  be  liaDle  for 
his  one  seventh  of  the  fund  so 
raised;  that  was  tiie  sense  of  the 
matter,  and  Boykin  must  have  been 
of  the  same  mind;  his  name  only 
happened  to  be  last  on  the  paper  be- 
cause he  was  not  on  the  spot  to  sign. 
It  is  unreasonable  to  conclude  that 
the  signers  intended  that  the  first 
signer  should  be  liable  for  the  whole 
debt,  which  was 
created  for  the  ben-  -^■■iimption 
efit  of  himself  and  Sdo*™.!!"  *' 
six  others.  Three 
other  gentlemen,  alike  interested  in 
the  enterpfise,  but  perhaps  with 
more  money  in  hand,  paid  at  the  out- 
start  their  pro  rata  in  cash  in  the 
place  of  signing  a  note.  That  is  a 
circumstance  which  points  to  the 
real  character  of  the  transaction.  It 
is  morally  certain  that  Boykin  knew 
of  this  exception,  and  that  he  under- 
stood the  whole  transaction  to  be  as 
we  have,  stated  it  to  be.  Therefore, 
while  not  a  word  may  have  been 
spoken  by  the  signers  to  indicate 
what  the  liability  of  each  one  should 
be  at  the  wind-up,  yet  the  circum- 
stances of  the  case  indicate  as  cer- 
tainly as  words  could  do  that  which 
the  signers  intended  thereabout ;  and 
that  constitutes  a  contract. 

The  other  issues  are  minor,  and 
are  drawn  into  these  which  we  have 
decided.  ' 

The  judgment  is  affirmed. 

Gary,  Ch.  J.,  and  Watts  and  Fn- 
ser,  SS.f  concur. 

Hydriek,  J.,  disqualified. 
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Necessity  of  ex|>ress  agreement  between  mdorsers  to  be  Jobi^y  mud  not 

cessiv^  liable,  m  order  to  give  a^rigbt  of  coDtrfiratMn  fM  between  diein- 
sdves.  * 


It  is  a  rule  generally  recofl^ized 

that,  where  a  number  of  persons  suc- 
cessively indorse  a  bill  or  note,  the 
prima  facie  effect  of  the  indorsement 
is  to  render  the  indorsers  successively 
liable  in  the  order  in  which  they  ap- 
pear, and  not  to  make  them  jointly 
liable  ;^and  this  rule  is  applied  in  case 
of  accommodation  indorsements.  S  R. 
G.  L.  p.  1133,  §  348;  Dan.  Neg.  Inst. 
§  703  (8).  The  Negotiable  Instru- 
ments Law  provides  that  the  indorsers 
are  prima  facie  liable  in  the  order  in 
which  they  indorse,  but  evidence  is 
admissible  to  show  that  as  between 
themselves  they  agreed  otherwise. 
That  law  thus  expressly  recognizes 
the  right  of  the  parties  by  agreement 
to  vary  this  liability,  and  this  right 
was  recognized  by  the  decisions  prior 
to  the  law ;  the  indorsers  may  by  con- 
tract impose  a  joint  instead  of  a  sev- 
eral liability  upon  themselves,  in 
which  event  contribution  may  be  en- 
forced as  between  them.  •  3  R.  C.  L. 
p.  1133,  §  848;  Dan.  Neg.  Inst.  §  703 
(8). 

Assuming  this  to  be  the  rule,  the 
present  note  is  Concerned  with  an  in- 
vestigation of  whether  the  contract 
that  the  parties  shall  be  jointly  liable, 
referred  to  in  the  rule,  may  be  implied 
from  circumstances,  or  whether  an  ex- 
press agreement  is  necessary. 

The  present  note  has  been  confined 
to  cases  in  which  the  parties  were 
treated  as  indorsers.  In  some  in- 
stances, accommodation  parties  who 
sign  on  the  back  of  a  note  before  its 
inception  are  held  to  be  jgint  makers, 
and  not  indorsers.  See  Keyser  v.  War- 
field  (1904)  100  Md.  72,  69  Atl.  189, 
s.  c.  on  subsequent  appeal  (1912)  119 
Hd.  168,  86  Atl.  162;  Logan  v.  Ogden 
(1898)  101  Tenn.  392.  47  S.  W.  489. 
At  least,  the  order  of  signing  in  such 
case  is  held  to  raise  no  presumption 
of  any  obligation  among  themselves 
different  from  that  which  grows  out 
of  the  other  facts  in  the  case.  Pitkin 


T.  FUnagan  (1861)  28  Vt  160,  66  Anu 
Dec.  61.  An  excj^tion  to  the  general 
rule  above  stated  has  been  held  to  ex- 
*ist  where  accommodation  indorsers 
sign  the  note  at  the  same  time,  one 
after  the  other,  and  at  the  same  time 
that  it  is  signed  by  the  accommodated 
party,  it  being  held  in  such  case  that 
the  indorsers  in  fact  become  the  sure- 
ties for  the  maker,  and  not  indorsers 
in  succession.  Weaver-Dowdy  Co.  v. 
Brewer  (1917)  127  Ark.  462. 192  S.  W. 
902.  In  such  a  case  a  surety  who  pays 
off  the  note  is  entitled  to  contribution 
from  indorsers  •  whose  names  appear 
prior  to  his  own,  but  he  is  not  entitled 
to  recover  the  entire  amount  paid  by 
him.  The  accommodation  parties  in- 
volved in  this  case  were  stockholders 
in  the  corporation  which  was  the  mak- 
er of  the  note,  except  t^he  plaintiff,  who 
formerly  had  been  a  stockholder,  but 
who,  upon  retirement  and  sale  of  his 
stock  to  the  other  indorsers,  expressly 
agreed  to  continue  to  indorse  for  the 
corporation,  so  long  f^  it  should  need 
his  indorsement,  and  especially  until 
the  indebtedness  which  was  the  sub- 
ject-matter of  the  suit  in  question  was 
paid  off. 

The  language  often  ,  used  in  stat- 
ing the  rule  impliies  that  an  ex- 
press agreement  is  necessary,  but  with 
the  exception  of  Re  McCord  (1909) 
174  Fed.  72,  the  cases  which  have  ow- 
sidere'd  the  question  support  the  rule 
that  a  contract  such  as  will  render 
the  indorsers  liable  jointly  and  not 
successively  may  be  inferred  from 
circumstances.  Trega  v;  Cunningham 
(1916)  267  III.  367,  ^08  N.  E.  350  (de- 
cided under  the  Negotiable  Instru- 
ments Law)  ;  Weeks  v.  Parsons  (1900) 
176  Mass.  670,  68  N.  E.  15V;  George  t. 
Bacon  (1910)  138  App.  Div.  208,  123 
N.  Y.  Supp.  103;  'Strasburger  v.  Myer 
Strasburger  &  Co.  (1915)  167  App.  Div. 
198,  152  N.  Y.  Supp.  757,' and  Reed- 
er  v.  Union  Trust  Co.  (1917)  26  Pa. 
Dist.  R.  833  (decided- under  Negotiable 
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Instruments  Law) ;  Plumley  t.  First 
Nat.  Bank  (1916)  76  W.  Va.  636,  87 
S.  E.  94;  Hacdonald  v.  bitfield 
(1883)  L.  R.  8'App.  Cas.  733,  52  L.  J. 
,  •  P.  C.  N.  S.  70,  49  L.  T.  N.  S.  446,  82 
Week.  Rep.  730,  4  Eng:.  Rul.  Cas.  531. 

In  addition  to  the  foregoing  cases, 
there  are  others  in  which  the  question 
was  not  fairly  raifed,  but  which  im- 
.pliedly  support  the  above  rule.  In 
Armstrong  v.  Cook  (1868)  30  bid.  22, 
an  action  by  the  payee  of  a  note 
against  the  maker  and  an  indorser 
thereof,  the  Indorser  defended  on  the 
ground  that  be  indorsed  the  note  with 
the  distinct  understanding  that  the 
payee  would  also  indorse  it,  for  the 
purpose  of  having  it  discounted  to 
raise  money  for  the  benefit  of  the 
maker.  The  court  states  that  if  this 
had  been  done  there  would  have  been 
created  between  the  indorser  and  the 
payee  the  relation  of  cosureties  with 
the  liability  of  contribution  if  either 
should  be  obliged  to  pay  the  debt.  A 
finding  that  the  indorsers  were  jointly 
liable  and  thus  liable  to  contribution 
was  sustained  in  Hagerthy  v.  Phillips 
(1891)  83  Me.  336,  22  Atl.  223,  where  a 
person  desiring  the  indorsement  of 
the  parties  saw  them  separately,  and 
asked  each  if  he  Would  indors^  the 
note,  provided  the  others  would,  and 
all  consented  to  do  so,  nothing  being 
said  by  him  or  them  in'  relation  to  the 
order  of  indorsement,  and  the  indorse- 
ments being  afterwards  obtained  just 
as  he  happened  to  find  the  parties, 
without  design  as  to  who  shovld  sign 
first  or  last.  This  court,  in  sustaining 
the  finding  of  the  jury  that  the  in- 
dorsers assumed  the  joint  liability, 
after  referring  to  the  above  facts  and 
to  the  additional  fact  that  not  a  word 
was  spoken  by  any  indorser  to  another 
during  the  negotiation,  continues : 
*'Each  promise  to  sign  if  others 
would.  If  the  act  done  was  the  act 
promised  to  be  done,  the  order  of  sign- 
ing was  iAimaterial,  because  it  was 
not  a  qualification  of  the  promise. 
Each  indorser  made  precisely  the  same 
promise.  Either  was  as  much  entitled 
to''sign  last  aa  the  other.  The  first 
and  second  signers  required  assur- 
ance that  the  third  would  sign,  a  use- 
less formality  if  their  risk  was  not 


lessened  thereby.  They  understood 
that  the  indorsers  were  to  be  holden 
alike,  basing  their  conclusion  on  pre- 
cisely the  same  facts  tiiat  were  pre- 
sented to  the  defendant  [the  last  in- 
dorser] to  induce  him  to  sign.  The 
request  of  Mason  was  that  the  defend- 
ant would  indorse  for  him,  not  for 
others.  The  idea  was  to  divide  the 
risk  among  his  friends.  The  defend- 
ant's promise  was  not  to  indorse  last, 
bot  to  indorse.  He  was  not  to  do  an 
act  alone, — ^the  three  were  to  do  the 
act  The  Hhree  did  it,  sharing  obliga- 
tion and  risk  alike.  If  the  defendant 
be  let  out,  the  result  would  be  that 
he  did  not  assist  his  friend.  Others 
furnished  the  assistance,  who  were 
sufficiently  responsible  to  make  the 
note  good  without  defendant's  name." 
A  finding  of  fact  that  the  accommoda- 
tion indorsers  of  a  note  were  jointly 
liable  seems  to  have  been  based  upon 
the  circumstances  in  Preston  v.  Gould 
(1884)  64  Iowa,  44,  19  N.  W.  884.  The 
question  does  not  seem  to  have  been 
fairly  raised  in  Middleton  v.  McCartee 
(1883)  2  Mackey  (D.  C.)  420,  although 
in  that  case  the  court  holds  that, 
where  the  directors  of  a  corporation 
indorse  a  corporate  note  in  pursuance 
of  a  corporate  resolution  to  make  the 
note,  the  parties  are  jointly  liable  so 
that  the  last  indorser  who  has  paid 
the  note  can  recover  only  a  propor- 
tionate share  from  the  prior  indorser. 
The  contention  of  the  prior  indorser 
in  this  case,  however,  was  that  there 
was  an  agreement  that  he  should  not 
be  liable  at  all. 

There  are  also  other  cases  which 
arrive  at  the  conclusion  that  the  in- 
dorsers are  jointly  liable,  but  which 
reach  this  conclusion,  not  on  the  the- 
ory that  the  circumstances  implied  a 
contract  which  took  the  casA  out  of 
.the  general  rule  above  stated,  but  that 
under  the  circumstances  the  parties 
were  prima  facie  jointly,  and  not  suc- 
cessively, liable.  This  difference,  how- 
ever, amounts  only  to  a  difference  in 
expression.  Slaymaker  v.  Gundacker 
(1823)  10  Serg.  A  R.  (Pa.)  75;  Mar- 
qnardt's  Estate  (1916)  261  Pa.  73,  96 
Atl.  917.  See  infra,  for  further  dis- 
cussion of  these  cases. 

In  holding  that  circumstanees  are 
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sufficioit  to  jshow  a  contract  to  1)6 
jointly  and  not  successively  liable,  the 
court  in  Trego  v.  Cunningham  (1915) 
267  111.  367,  108  N.  E.  360,  says:  "Of 
course,  it  is  not  essential  that  a  verbal 
agreement  that  the  indorsers  should 
be  equally  liable  should  be  proved,  but 
an  inference  of  such  an  agreement 
may  be  otherwise  established.  The 
understanding  of  the  parties  in  that 
regard  may  be  proved  like  any  other 
fact,  by  the  circumstances  surround- 
ing them.  In  this  case  the  indorsers 
constituted  the  entire  body  of  stock- 
holders of  the  corporation,  of  which 
they  were  also  directors,  and  to  keep 
the  corporation  running  it  was  neces* 
sary  for  them  to  indorse  notes.  It 
would  be  quite  unreasonable  to  say 
that  there  was  any  intention  that  their 
liability  should  be  determined  by  the 
order  in  which  they  indorsed  the 
notes,  or  that  they  expected  to  sue 
each  other  in  that  order.  The  notes 
were  made  for  their  benefit  equally, 
to  raise  money  for  the  corporation 
whose  assets  and  property  belonged  tp 
them."  In  holding  that  the  corporate 
directors  who  signed  a  note  for  the 
accommodation  of  the  corporation 
were  jointly  liable  thereon,  the  court, 
in  Weeks  v.  Parsohs  (1900)  176  Mass. 
570,  58  N.  E.  157,  says:  "It  was  not 
necessary  that  there  should  be  a  con- 
tract in  so  many  words  to  sign  as  co- 
sureties. It  was  sufficient  if  it  ap- 
peared^  taking  all  of  the  circumstances 
into  account,  that  that  was  the  nature 
of  the  liability  which,  as  between 
themselves,  the  parties  intended  to  as- 
sume, and  did  assume."  The  prima 
facie  presumption  that  the  indorsers 
are  liable  in  the  order  in  which  they 
indorse,  prescribed  by  the  Negotiable 
Instruments  Law,  disappears  if  there 
is  sufficient  evidence  to  justify  a  find- 
ing that  the  parties  otherwise  agreed 
among  themselves.  It  is  not  necessary 
that  there  should  be  proof  of  an  ac- 
tual formal  contract  in  so  many  words. 
It  is  sufficient  if  the  surrounding  cir- 
cumstances indicate  tiiat  the  indorse- 
ments were  made  upon  the  understand- 
ing that  all  the  indorsers  should  par- 
ticipate in  the  liability.  George  v. 
Bacon  (1910)  138  App.  Div.  208,  128 
.N.  Y.  S'upp.  108. 


A  leading  case  upon  this  question  is 
Macdonald  v.  Whitfield  (1883)  L.  R. 
8  App.  0!u.  733,  4  Eng.  Bui.  Cas.  630. 
In  that  case  a  note  given  for  the  ac- 
commodation of  the  corporation  waa 
made  payable  to  the  president,  who 
indorsed  it,  followed  by  the  indorse- 
ment of  other  directors;  one  of  the 
subsequent  indor^^s  attempted  to  re- 
lieve himself  of  liability  upon  the  the- 
ory tiiat  the  prior  indorser  was  liable 
for  the  whole  amount;  the  prior  in- 
dorser did  not  attempt  to  establish  an 
independent  collateral  agreement  by 
the  other  indorsers  to  contribute 
equally  with  him  and  the  other  in- 
dorsers in  the  event  of  the  company's 
failure  to  make  payment  of  the  note 
in  question,  but  relied  upon  the  facts 
pcoved  with  respect  to  the  making  and 
issuing  of  the  notes  as  sufficient  in 
themselves  to  create  the  legal  infer- 
ence. All  the  directors  of  the  com- 
pany put  their  signatures  upon  the 
notes  in  pursuance  of  a  mutual  agree- 
ment to  be  cosureties  for  the  company. 
The  court  co&eludes  that  thia  "is  the 
proper  legal  inference  to  be  derived 
from  the  circumstances  of  the  present 
case." .  The  court  further  says:  *'The 
respondent  insists,  and  the  court  be- 
low eeems  to  have  held,  that  in  deter- 
mining the  rights  and  liabilities  inter 
se  of  these  indorsers  for  the  accommo- 
dation of  the  company,  regard  must  be 
had,  not  to  the  contract  in  pursuance 
of  which  they  became  indorsers,  but 
to  the  order  of  their  indorsement  as 
evidencing  the  terms  of  their  contract. 
That  doctrine  appears  to  their  lord- 
ships to  be  at  variance  with  the  prin- 
ciples of  the  English  law.  In  a  case 
like  the  present,  the  signing  of  their 
names  on  the  note  by  way  of  indorse- 
ment in  order  to  induce,  the  bank  to 
discount  it  to  the  promisor  is  not,  as 
between  the  indorsers,  pars  contract- 
us, but  is  merely  the  performance  by 
them  of  an  antecedent  agreement.  The 
terms  of  .that  pi:«vious  contract  must 
settle  their  liabilities  inter  se,  irre- 
spective altogether  of  the  rules  of  the 
law  merchant,  which  will,  neverthe- 
less, be  binding  upon  them  in  any 
question  with  parties  to  the  note  who 
were  not  likewise  parties  to  the  agree- 
ment." That  the  previous  agreement 
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settles  the  liability  is  the  theory  of  the 
court  in  Bank  'tof  United  States  v. 
Balme  (1844)  1  Gratt.  (Va.)  234,  42 
Am.  Dec.  651,  where  the  court  states 
that  when  two  or  more  persons  are 
sureties  for  another,  the  law  implies 
a  promise  from  each  to  the  other  to 
contribute  equally  toward  any  loss 
which  may  be  occasioned  thereby;  but 
tiiat,  if  they  become  sureties  by  suc- 
cessive indorsements  on  ■  mercantile 
paper,  the  law  presumes  that  they  in- 
tended to  become  successively  liable. 
It  is  then  stated  that,  "if  there  was  a 
previous  communication  between  them 
which  resulted  in  an  agreement  to  be- 
come indorsees  for  the  accommodation 
of  the  drawer,  the  latter  presumption 
is  removed  [the  presumption  that  they 
were  successively  liable]  and  the 
orifirinal  one  restored  [the  presump- 
tion that  they  were  to  contribute 
equally] ."  The  indorsement  was  made 
in  Macdonald  v.  Whitfield,  after  the 
directors  of  the  corporation  had  been 
notified  that  the  bank  required  their 
personal  indorsements  upon  the  cor- 
porate note,  and  the  directors  agreed 
to  give  the  indorsements. 

It  has  not  been  attempted  in  the 
present  note  to  make  an  exhaustive 
investigation  of  the  facts  and  circum- 
stances sufficient  to  raise  an  agree- 
ment l^at  the  parties  are  to  be  jointly 
and  not  successively  liable.  A  circum- 
stance from  which  an  agreement  to  be 
jointly  liable  has  been  inferred  is  that 
the  indorsers  were  stockholders  in  a 
corporation  which  Was  the  maker  of 
the  note,  and  the  note  was  given  to 
raise  money  for  corporate  purposes. 
Trego  V.  Cunningham  (1915)  267  lU, 
867,  108  N.  E.  360;  Weeks  v.  Parsons 
(1900)  176  Bfaas.  570.  68  N.  E.  167; 
Strasburger  v.  Myer  Strasburger  &  Co. 
(1916)  167  App,  Div.  198,  152  N.  Y. 
Supp.  767;  George  v.  Bacon  (1910) 
138  App.  Div.  208,  123  N.  Y.  Supp.  103; 
Plumley  V  First  Nat  Bank  (1916)  76 
W.  Va.  635,  87  S.  E.  94;  Macdonald  v. 
Whitfield  (1883)  L.  R.  8  App.  Cas.  733, 
62  L.  J.  F.  C.  N.  S.  70,  49  L.  T.  N.  S. 
446,  82  Week.  Rep.  730.  4  Eng.  Rul. 
Cas.  631.  In  George  v.  Bacon  (1910) 
138  App.  Div.  208,  123  N.  Y.  Supp.  103, 
the  note  was  that  of  an  incorporated 
company,  and  the  indorsers  were  of- 


ficers of  the  corporation  and  the  wife 
of  an  officer. 
A  case  of  considerable  interest  in 

this  connection  is  strasburger  v.  Myer 
Strasburger  &  Co.  (1915)  167  App. 
Div.  198,  152  N.  Y.  Supp.  767.  In  that 
case  a  corporation  note  was  indorsed 
for  accommodation  by  its  president, 
vice  president,  and  secretary  and  trea- 
surer; the  vice  president  took  no  ac- 
tive interest  in  the  management  of  the 
corporation;  the  circumstances  under 
which  the  indorsement  was  made  were 
as  follows:  The  president  and  secre- 
tary and  treasurer  took  the  corporate 
note  to  a  bank  and  presented  it  for 
discount;  the  discount  was  refused  un- 
less the  individual  indorsements  of  the 
officers,  as  above  stated,  were  obtained, 
whereupon  the  president  and  secre- 
tary and  treasurer  indorsed  the  note 
individually,  and  then  presented  it  to 
the  vice  president,  who  indorsed  it 
after  the  names  of  the  secretary  and 
treasurer;  there  was  no  evidence  of 
any  express  agreement  with  respect  to 
the  indorsement,  or  with  respect  to 
whether  any  information  was  com- 
municated to  the  vice  president  other 
than  the  presentation  of  the  note  for 
indorsement;  the  -note  was  then  dis- 
counted, and,  upon  dishonor  at  ma- 
turity, paid  by  the  vice  president,  who 
brought  the  action  against  the  prior 
indorser,  attempting  to  recover  the 
full  amount  thus  paid.  In  holding 
that  the  vice  president  was  entitled 
only  to  contribution,  the  court  states 
that  the  common  interest  of  the  par- 
ties as  owners  in  separate  shares  of 
the  entire  capital  stock  of  the  cor- 
poration "doubtless  impelled  them 
thus  to  become  accommodation  in- 
dorso-s,  with  a  view  to  protecting  their 
financial  interests,  and  in  such  cir^ 
cumstances  the  presumption  arising 
from  the  order  in  which  the  names  of 
the  indorsers  appear,  if  not  overcome 
as  matter  of  law,  is  sufficiently  over- 
come, at  least,  to  raise  a  question  of 
fact  as  to  whether  it  was  not  the  in- 
tention of  the  parties  to  become  joint- 
ly liable  as  sureties  for  the  corpora- 
tion, and  not  liable  to  one  another 
according  to  the  order  of  their  respec- 
tive indorsements."  There  is  a  strong 
dissenting  opinion  from  this  decision 
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by  Ingraham,  P.  J.  He  argues  as  fol- 
lows: "^ere  Is  absolutely  no  evi- 
dence, so  far  as  I  can  see,  that 
would  justify  a  jury  in  finding  that 
there  was  any  agreement  that  the 
indorsera  on  this  promissory  note 
should  be  jointly  liable  as  sureties  for 
the  corporation.  In  the  prevailing 
opinion  it  is  assumed  that  the  plaintiff 
and  her  son  and  the  appellant  were 
doubtlessly  impelled  to  become  ac- 
commodation indorsers  with  a  view  to 
protecting  their  financial  interests. 
This  is  pure  assumption,  merely  based 
upon  the  fact  that  the  plaintiff  owned 
some  capital  stock  in  the  corporation 
for  whose  accommodation  the  note  was 
given.  The  plaintiff  had  nothing  to  do 
with  the  actual  management  of  the 
business  of  the  corporation.  She  in- 
dorsed the  notes  after  the  other  in- 
dividual indorsers.  and  I  think  was 
entitled  to  the  benefit  of  §  118  of  the 
Negotiable  Instruments  Law  (Consol. 
Laws.  chap.  38,  Laws  1909.  chap.  43), 
which  provides ;  'As  respects  one  an- 
other, indorsers  are  liable  prima  facie 
in  the  order  in  which  they  indorse; 
but  evidence  is  admissible  to  show 
that,  as  between  or  among  themselves, 
they  have  agreed  otherwise.  .  .  .' 
To  justify  the  court  in  disregarding 
this  express  provision  of.  law,  there 
must  be  evidence  to  show  that  as  be- 
tween themselves  they  have  agreed 
otherwise.  It  is  conceded  that  there 
was  no  such  evidence  except  a  pre- 
sumption which  arises  because  of  the 
fact  that  the  plaintiff  had  owned  stock 
in  the  corporation.  This  seems  to  me 
to  be  utterly  insufficient  to  justify  the 
presumption  of  an  agreement  to  be 
jointly  liable  as  sureties  for  the  cor- 
poration. It  is  not,  as  I  view  it,  the 
intention  of  the  parties  that  controls, 
but  to  justify  a  reversal  of  this  judg- 
ment there  must  be  evidence  of  an 
agreement  between  the  indorsers. 
George  v.  Bacon  (N.  Y.)  supra,  relied 
upon  by  the  appellant,  presented  an 
entirely  different  state  of  facts.  There, 
there  was  evidence  that,  the  court 
held,  justified  the  inference  of  an  ex- 
press agreement.  In  this  case  there 
is  no  such  evidence  except  the  mere 
fact  that  the  plaintiff  was  the  owner 
of  stock  of  the  corporation,  and  the 


mere  fact  that  the  ptaintiff  was  the 
owner  of  stock  of  the  corporation  for 
whose  accommodation  the  note  was 
given  is  not  evidence  to  sustain  a  find- 
ing of  such  an  agreement." 

An  agreement  that  the  directors  of 
a  corporation  who  indorsed  the  cor- 
porate notes  should  be  jointly  liable 
was  held  to  be  necessarily  implied  in 
Reeder  v.  Union  Trust  Co.  (1917)  28 
Pa.  Dist  R,  833,  from  the  fact  that  i 
the  indorsers  were  directors  of  the  { 
corporation  and  equally  interested  ia  j 
the  success  of  the  enterprise,  that  the 
moniy  raised  by  the  sale  of  the  notes 
was  for  the  purposes  of  the  corpora- 
tion, and  was  given  to  and  used  by  it 
in  the  conduct  of  its  bnainess,  al- 
though  nothing  was  said  as  to  the 
order  of  the  indorsements,  either  on 
the  note  in  question  or  any  previou. 
one,  from  the  time  the  money  was  bor- 
rowed, but  each  one  indorsed,  as  the 
note  was  presented  to  him.  On  three 
of  the  notes  given  in  renewal  of  the 
original  one.  the  name  of  the  plaintiff 
appeared  as  the  last  indorser,  twice 
as  the  third  indorser,  and  twice  as  the  ' 
second  indorser.  The  court  states  tfast 
he  thus  three  times  gave  up  the  posi- 
tion that  made  the  others  liable  to 
him,  if  there  was  no  implied  agree- 
ment that  they  were  all  to  be  eqnallj 
liable  for  the  payment  of  the  note, 
and  that  the  other  indorsers  did  the 
same  thing  on  the  different  notes. 

Thatithe  indorsees  are  jointly  liable 
in  such  a  situation  is  recognized  in 
Marqiiardt's  Estate  (1915)  261  Pa.  73, 
95  Atl.  917,  where,  in  order  to  obtsin 
corporate  funds,  the  directors  in- 
dorsed a  corporate  note.  The  court 
after  stating  that  to  apply  the  law  of 
merchants  to  such  a  note  would  give 
to  any  .indorser  who  might  be  com* 
pelled  to  pay,  recourse  upon  all  prior 
indorsers  who.  in  their  turn,  might 
pass  the  ultimate  liability  upon  a 
drawer  who  was  without  ottffer  inter- 
est in  the  transaction  that  was  com- 
mon to  all,  expresses  an  opinion  that 
this  was  not  the  understanding  of  the 
parties,  as  follows:  "Certainly  the 
note  was  not  given  with  the  under- 
standing that  the  liability  of  the  sev- 
eral parties  was  to  be  measured  by 
any  such  rule.    It  will  not  be  pre* 
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tended  for  a  moment  that  mutual  re- 
sponsibility did  not  here  exist  in  case 
of  loss."  This  case,  however,  seems 
rather  to  deny  the  existence  6f  the 
rule  in  such  a  situation  than  to  raise 
an  implied  asrreement  that  creates  an 
exception  to  the  rule.  The  earlier 
case  of  Slaymaker  V.  Gundacker  (1823) 
10  Serg.  &  R.  (Pa.)  75,  is  relied  upon. . 
In  that  case,  the  court,  in  discussing 
the  relation  between  the  maker  and 
indorsera  of  a  note,  says:  "In  con- 
sidering these  questions  it  is  always  to 
be  kept  in  view  that  the  money  was 
borrowed  for  the  use  of  the  turnpike 
company,  and  applied  to  the  payment 
of  its  debts.  The  maker  and  indorsers 
of  the  note  of  November,  1813,  there- 
fore, were,  with  respect  to  each  other, 
in  the  nature  of  sureties  for  the  com- 
pany, and  as  such  there  can  be  no 
doubt,  in  the  absence  of  all  special 
agreement,  there  existed  between  them 
a  mutual  respoQsibilily  in  case  of  loss. 
The  principle  of  contribution  arose 
from  the  nature  of  tiieir  situation." 

The  only  dissent  from  the  theory 
above  discussed  is  found  in  Re  Mc- 
Cord  (1909)  174  Fed.  72,  reversed  on 
other  grounds  in  (1909)  98  C.  C.  A. 
623,  174  Fed.  820.  In  that  case,  the 
court  requires  a  "specific"  or  '*ex- 


press"  agreement,  in  order  to  change 
the  character  of  liability  from  succes- 
sive to  joint.  The  question  is  dis- 
cussed there  as  follows:  "I  do  not 
understand  that  from  the  mere  facts 
that  indorsers  are  accommodation  in- 
dorsers, and  known  to  each  other  to  be 
80,  is  sufficient,  without  proof  of  an 
express  agreement,  to  change  the  gen- 
eral rule  of  law  that  prior  indorsers 
are  liable  in  solido  to  subsequent  in- 
dorsers who  have  paid  a  note.  There 
must  be,  as  I  understand  the  rule,  a 
specific  agreement  as  between  the  va- 
rious indorsers  that  they  shall  only  be 
liable  ratably.  If  there  is  no  such 
agreement  the  law  fixes  their  liability 
in  accordance  with  the  order  of  the 
names  on  the  paper."  The  court  con- 
cluded that  "under  the  fundamental 
principles  governing  the  law  of  mer- 
cantile paper,  and  the  'express  provi- 
sions of  the  Negotiable  Instruments 
Uw,  §§  65, 114,  118"  (N.  Y.  Law),  the 
last  indorser  was  entitled  to  reim- 
bursement in  full  by  the  prior  in- 
dorsers. In  this  case,  the  indorse- 
ments were  for  the  accommodation  of 
certain  corporations.  The  relation  of 
the  indorsers  to  the  corporations  does 
not  appear.  W.  A,  E. 


ANNA  JOHNSON 

V. 

CITY  OF  HUNTINGTON. 

West  FInr'nto  Supreme  Court  of  Jlppetila  —  AprU  8,  1917, 

(80  W.  Va.  178,  92  S.  E.  344.) 

Hiffhwiiy  —  obstmction  ~  liability  of  city. 

1.  If  the  act  which  a  city  licenses  a  person  to  commit  in  a  street  within 
its  limits  is  not  unlawful  or  inherently  dangerous,  so  as  to  become  a  public 
nuisance,  and  injury  flows  merely  in  consequence  of  the  negligent  manner 
in  which  the  act  is  performed,  the  city  is  not  liable. 

[See  note  on  this  question  beginning  on  page  1343.] 

—  injury  —  liability  of  municipality,  by  intended,  it  does  not  necessarily 

2.  Although  §  &fia49,  chap.  43,  Code  follow  that  a  municipality  is  liable  for 
1913  (§  1815),  makes  absolute  the  duty  injuries  inflicted  on  the  highway  hj 
of  a  municipal  corporation  to  keep  and  persons  using  it  in  a  lawful  and  prop- 
maintein  its  streets  in  a  reasonably  er  manner. 

safe  condition  for  the  public  use  there-       [See  18  R.  C.  L.  885,  886.] 

Headnotes  by  Lynch,  P. 
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• —  liability  of  abutting  owner. 

3.  If  the  injury  is  caused  by  the  neg- 
ligence of  the  owner  of  property  in 
the  process  of  improvement  by  the 
construction  of  a  building  thereon  ad- 
jacent to  the  sidewalk,  or  by  the  con- 
tractor engaged  in  making  the  im- 
provement, the  owner  or  contractor 
generally  is  liable  primarily  for  the 
consequences  of  the  negligent  act,  al- 
though  in  some  circumstances  the  mu- 
nicipality may  also  be  liable. 

—  joint  liability. 

4.  Where  it  is  equally  the  duty  of 
such  municipality  and  the  owner  of 
abutting  property  to  keep  and  main- 
tain a  sidewalk  in  repair  and  reason- 
ably safe,  it  will  be  liable  jointly  or 
severally  with  such  owner  to  one  who 
is  injured  in  consequence  of  his  neg- 
lect to  do  so. 

[See  13  R.  C.  L.  493.] 

—  obstruction  —  nuisance. 

5.  Not  every  obstruction  to  the  free 
use  of  a  public  street,  whether  author- 
ized or  unauthorized  by  a  municipal 
corporation,  irrespective  of  its  char- 
acter or  purpose,  constitutes  a  nui- 
sance or  is  actionable  in  damages.  The 
right  of  the  public  to  the  free  and 
unobstructed  use  of  the  highway  is 
subject  to  reasonable  and  necessaiy 
limitations  and  restrictions. 

[See  13  R.  C.  L.  210.] 
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—  permitted  obstruction. 

6.  In  case  of  necessity,  as  the  erec- 
tion or  repair  of  buildings  upon  ad- 
jacent, private  property,  a  municipal- 
ity may  permit  a  temporary  obstruc- 
tion of  a  street  or  sidewalk,  but  is 
bound  to  take  proper  precaution  to 
warn  the  public  of  the  danger  occa- 
sioned by  the  obstruction. 

.    [See  13  R.  C.  L.  435.] 

—  effect  on  liability. 

7.  The  mere  grant  of  permission  so 
to  occupy  such  a  street  or  sidewalk 
when  necessity  requires  does  not  nec- 
essarily impose  liability  upon  the  mu- 
nicipality for  the  negligent  exercise 
of  the  authority  granted,  unless  it  suf- 
fered the  street  or  sidewalk  to  remain 
in  such  condition  as  actually  to  en- 
danger the  safety  of  persons  lawfully 
using  the  easemmt. 

—  absence  of  barricades  —  liability. 

8.  But  a  city  is  liable  to  a  person 
injured  while  lawfully  using  a  street, 
where  it  fails  to  provide,  or  cause  to 
be  provided,  barricades,  barriers,  or 
lights,  or  other  appropriate  means  to 
safeguard  the  traveling  public  from 
injuries  due  to  a  temporary  obstruc- 
tion, lawfully  permitted  in  the  erec- 
tion of  a  building  on  private  property 
under  the  principle  of  necessity. 

[See  13  R.  C.  L.  436,  436.] 


Certification  by  the  Circuit  Court  for  Cabell  County  for  determination 
by  the  Supreme  Court  of  Appeals  after  the  overruling  of  a  demurrer  to 
the  declaration  of  an  action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Marcom  &  Shepherd  and  J.    city  of  Huntington,  for  personal  in- 


W.  Perry  for  plaintiff. 

Mr.  F.  M.  Livezey,  for  defendant: 
As  a  matter  of  law,  a. municipal  cor- 
poration is  not  liable  for  injuries  sus- 
tained by  a  pedestrian  from  timbers 
falling  from  a  building  or  scaffolding 
in  the  course  of  erection  adjacent  to  a 
street. 

Holmquist  v.  C.  L.  Gray  Constr.  Co. 
169  Iowa,  602,  151  N.  W.  828,  9  N.  C. 
C.  A.  203;  Post  V.  Clarksburg,  74  W. 
Va.  48,  52  LJ(.A.(N.S.)  773,  81  S.  E. 
£62. 

Lynch,  P.,  delivered  the  opinion 
of  the  court: 

In  an  atrtion  of  trespass  on  the 
case  by  Anna  Johnson  against  the 


juries  sustained  from  an  alleged  de- 
fective and  unsafe  condition  of  one 
of  its  sidewalks,  the  circuit  court 
overruled  a  demurrer  to  t^e  declara- 
tion ;  and  Uie  propriety  of  that  rul- 
ing has  been  duly  certified  to  this 
court  for  determination,  as  allowed 
by  §  1,  chap.  135,  Code  (§  4981). 
Whether  or  not  the  pleading  states 
a  cause  of  action  is  the  sole  ques- 
tion pi^sented  for  consideration. 

The  declaration,  consisting  of  one 
count,  sufficiently  avers  the  public 
character  of  the  sidewalk,  and  the 
duty  of  defendant  to  keep  it  in  good 
order  and  repair,  and  free  and  safe 
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^'from  dangers,  hurts,  and  injuries 
from  projections,  obstructions,  and 
structures  maintained  and  hanging 
over,  across,  and  above  it."  These 
averments  are  not  assailed.  But 
the  demurrer  does  challenge  the  suf- 
ficiency of  that  part  of  the  declara- 
tion which  attempts  to  assign  an 
actionable   breach    of    the  duty 
averred,  principally  because  of  un- 
certainty in  the  allegations  descrip- 
tive of  the  cause  of  injury.  Plain- 
tiff charges  that  on  the  day  of  the 
accident  'there  was  being  construct- 
.  ed  on  the  east  side  of  Ninth  street, 
and  binding  on  the  east  side  of  the 
sidewalk  aforesaid,  a  certain  build- 
ing," and  defendant  then  and  there 
negligently  ''allowed,  permitted,  and 
caused  to  be  built  and  erected  and 
maintained  a  certain  scaffold  of 
planks  and  timbers"  over  and  along 
the  sidewalk,  for  the  purpose  of  pro- 
tecting persons  lawfully  using  the 
same  from  dangers  and  injuries  in- 
cident to  the  construction  of  the 
building,  and  certain  timbers  and 
planks  then  and  there  negligently 
and  injuriously  were  caused,  allowed, 
and  permitted  by  defendant  to  be, 
remain,  project,  and  hang  over, 
above,  across,  and  along  the  side- 
walk, and  which  said  scaffold  and 
timbers  and  planks  then  and  there 
were  erected  and  maintained  so  neg- 
ligently as  to  be  unsafe  and  inade- 
quate to  afford  protection  to  such 
persons  from  injuries  and  dangers 
arising  from  the  erection  of  the  said 
building,  and  from  the  said  scaffold, 
planks,  boards,  and  timbers  them- 
selves, by  reason  and  means  whereof 
the  sidewalk  negligently  and  care- 
lessly was  caused,  allowed,  and  per- 
mitted to  become  and  remain  in  bad 
order  and  out  of  repair  and  danger- 
ous and  unsafe  for  persons  using  the 
same,  "whereby,  while  plaintiff  was, 
on  the  day  and  year  aforesaid,  at 
the  place  aforesaid,  lawfully  using 
said    street    and    passing  along 
and  over  the  same  and  under  the 
scaffold,  planks,  and  timbers  afore- 
said, and  was  then  and  there  in  the 
exercise  of  ordinary  care,  and  was 
witiiout  warning  or  knowledge  of 
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Uie  danger  to  which  she  was  then 
and  there  exposed,  a  certain  large 
beam,  plank,  or  piece  of  timber,  l£e 
exact  size  and  dimensions  and  name 
of  which  are  to  the  plaintiff  un- 
known, fell  upon  the  plaintiff  from 
a  great  distance,  to  wit,  the  distance 
of  12  to  20  feet,  and  struck  her  on 
the  head,"  and  caused  the  injury  of 
which  she  complains. 

The  criticism  directed  against  the 
last  allegation  is  that  neither  the 
place  from  which  the  piece  of  tim- 
ber producing  the  injury,  nor  ihe 
one  immediately  causing  the  negli- 
gent act  averred,  is  definitely  point- 
ed out;  it  being  contended  that  the 
city  would  in  no  wise  be  liable  for 
the  mere  negligent  act  of  a  workman 
in  permitting  timber  to  fall  from  the 
building  itself  during  the  process  of 
construction,  if  such  was  the  &ct, 
as  well  it  may  have  been  so  far  as 
the  allegations  of  the  declaration  are 
concerned.  For  aught  that  appears, 
this  indefiniteness  may  have  been  in- 
tentional on  the  part  of  the  drafts- 
man, on  the  theory  that  the  city 
would  be  responsible  in  damages  for 
injury  resulting  either  from  the  de- 
fective condition  of  the  scaffold  or 
from  the  negligent  casting  of  timber 
from  the  building  into  the  street.  * 

It  must  be  assumed  that  in  de- 
scribing the  source  or  cause  of  in- 
jury,  the  draftsman,  in  preparing 
the  pleading,  advisedly  chose  the 
term  "scaffold"  to  designate  the 
structure  through  the  negligent  con- 
struction and  maintenance  or  use  of 
which  the  injury  complained  of  was. 
occasioned,  and  that  by  that  desig- 
nation he  meant  to  describe  what 
builders  and  contractors  usually 
term  a  scaffold,  intending  thereby  t» 
signify  a  single,  temporary,  hori- 
zontal platform,  or  a  combination 
of  several  successive  like  platforms 
of  different  heights  above  the  sur- 
face of  the  street,  and  supported  by 
perpendicular  poles,  scantlings,  or 
ladder^^s  generally  constructed,  or 
suspenoed  by  ropes  or  chains,  as 
sometimes  done,  and  designed  to 
serve  as  supports  for  workmen 
while  engaged  in  the  performance 
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of  the  service  rendered  in  the  erec- 
tion, repair,  or  decoration  of  build- 
ings, and  as  a  place  for  the  deposit 
of  the  materials  used  by  them  while 
so  employed.  This  assumption 
seems  unavoidable,  because  by  no 
authoritative  definition  of  the  term 
"scaffold"  does  such  a  structure 
comprehend  within  its  meaning  a 
covering  or  an  inclosure  of  the  side- 
walk in  the  form  of  a  barricade,  or 
shed,  intended  to  provide  against 
the  infliction  of  injuries  by  timbers 
or  other  material  falling  tiierefrom 
upon  pedestrians  using  the  street  in 
the  usual  manner  for  ordinary  pur- 
poses. As  so  defined,  a  scaffold  does 
not  and  its  purpose  is  not  to  afford 
such  protection.  Yet  by  averment 
the  declaration  may,  and  by  a  forced 
construction  in  this  instance  does, 
show  an  intention  to  enlarge  the 
meaning  of  that  term  so  as  to  in- 
clude an  inclosure,  or  structure,  the 
purpose  of  which  was  to  prevent  the 
infliction  of  injuries  on  pedestrians 
during  the  progress  of  the  improve- 
ment described.  The  pleader  may 
have  had  in  mind,  and  intended  to 
describe,  a  covered  or  inclosed  pas- 
sageway along  and  over  the  pave- 
ment adjacent  to  i^e  lot  on  which 
the  building  was  in  process  of  erec- 
tion, the  use  and  purpose  thereof, 
by  whatever  technical  name  known 
to  builders  and  contractors,  being 
the  prevention  of  injuries  by  the 
falling  of  such  timbers  or  material 
fis  that  stated  in  the  declaration. 

Altiiough,  by  our  statute,  upon 
a  municipal  corporation  devolves  an 
absolute  liabili^  for  the  defective 
maintenance  of  its  public  thorough- 
HiKkwar-  fares,  it  does  not 
iMjnry-iiMbiiitr  uocessarily  follow 
•f  «o-i«ip.mr.  that  a  municipality 

is  liable  for  injuries  done  by  persons 
using  its  streets  in  a  lawful  and 
proper  manner. 

If  the  injury  is  caused  by  the  neg- 
ligence of  the  owner  of  the  property 
improved,  or  by  the 
«b^ttj"«^w.«r.  contractor  engaged 
in  making  the  im- 
provement, or  by  the  employees  of 
either  of  thein,  the  contractor  or 


owner  generally  i^  chai^eable  pri- 
marily with  the  consequences  of  the 
negligent  act,  although  in  some  cir- 
cumstances or  conditions  the  munic- 
ipality may  also  be  liable  therefor. 
This  rule  is  laid  down  by  4  Dillon 
on  Mun.  Corp.  5th  ed.  §  1725,  note, 
in  this  language:  '*Where  it  is 
equally  the  duty  of  the  city  and  of 
the  owner  to  keep 
the  sidewalk  in 
front  of  the  premises  in  repair,  both 
will  be  liable,  jointly  or  severally, 
to  one  who  is  injured  in  consequence 
of  their  neglect  to  do'. so." 

And  in  §  1727  the  author  adds: 
"If  the  person  injured  fail  in  his 
action  against  the  municipality,  this 
is  no  bar  to  an  action  by  him  against 
the  author  of  the  nuisance." 

Besides,  not  every  obstruction, 
whether  authorized  or  unauthoriaed 
by  a  municipality, 
constitutes  a  nui-  Z^ifiSSST* 
sance,  or  is  action- 
able in  damages,  irrespective  of  its 
character  of  purpose.  "On  the  con- 
trary, the  right  of  the  public  to 
the  free  and  unobstructed  use  of 
the  street  or  way  is  subject  to 
reasonable  and  necessary  limita- 
tions and  restrictions."  3  '  DiU. 
Mun.  Corp.  8  1168.  While  the  car- 
riage and  delivery  of  fuel,  grain, 
and  goods,  or  the  deposit  of  building 
material  in  a  street,  may  effect  a 
temporary  impediment  to  the  right 
of  public  transit  or  travel,  they  are 
legitimate  uses  of  the  highway,  not- 
withstanding its  primary  purpose  is 
for  public  use.  The  same  result 
may  arise  'from  necessary  improve- 
ments in  the  street  itself,  or  the  im- 
provement of  abutting  lots  by  exca- 
vations for  cellars  and  for  the  foun- 
dations of  buildings,  the  erection  of 
buildings,  and  similar  private  uses. 
These  render  necessary  or  unavoid- 
able the  occupation  of  parts  of  the 
streets  and  sidewalks ;  and  such  im- 
pediments do  not  necessarily  con- 
stitute encroachments  upon  the  pub- 
lic easement.  They  are  merely  in- 
cidents or  limitations  upon  its  use. 
Because  such  improvements  are 
necessary,  the  material  required 
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therefor,  and  scaffolds,  and  other 
convenient  instrumentalities  right- 
ly may  be  placed  in  the  street,  if 
properly  done  and  not  unreasonably 
continued.  But  when  occupied  for 
these  purposes,  whether  with  or 
without  the  permission  of  the  mu- 
nicipality, the  duty  devolves  upon 
it  to  see  that  the  licensee  or  owner 
eicercises  due  care  in  the  erection  or 
maintenance  of  such  structures  or 
obstructions  to  prevent  injury  to 
persons  using:  the  street  in  a  lawful 
and  proper  manner,  either  by  inclos- 
ing the  street  or  that  part  of  it  so 
occupied  by  barriers,  or  giving 
warning  by  lights,  or  in  some  other 
reasonable  manner  calling  attention 
to  the  existing  danger.  Or,  as  stated 
in  Stanton  v.  Parkersburg,  66  W. 
Va.  393,  66  S.  E.  514:  * 'In  case  of 
necessity,  such  city  or  town  may 
permit  a  temporary  obstruction  of 
any  of  its  public 
o^MTraeiira.  streets  or  sidewalks, 
but  it  is  bound  to 
take  proper  precaution  to  warn  the 
public  of  the  danger  occasioned  by 
the  obstruction."  Arthur  v.  Charles- 
ton, 51  W.  Va.  132,  41  S.  E.  171. 

The  declaration,  as'  contended, 
does  not  in  express  terms,  or  by 
necessary  implication,  point  out  tiie 
source  from  which,  or  the  agency  by 
which,  was  produced  the  negligent 
causal  act  resulting  injuriously  to 
the  plaintiff.  As  to  these  matters  it 
is  vague  and  indefinite.  It  does 
charge  that  defendant  "allowed,  per- 
mitted, and  caused"  the  scaffold  to 
be  built  and  maintained  in  the  side- 
walk as  a  protection  against  injury 
to  pedestrians,  and  that,  by  reason 
of  .  its  nee^gent  omissions  as  regards 
the  shfe^  of  the  sidewalk,  the  beam 
or  plank  fell  and  injured  the  plain- 
tiff. But  the  causal  connection  be- 
tween the  construction  or  mainte- 
nance of  the  scaffold  and  the  falling 
of  the  timber,  at  best,  is  obscure. 
The  allegation  that  defendant  per- 
mitted and  caused  the  erection  of 
the  scaffold,  when  coupled  with 
other  averments  of  the  pleading,  it 
may  reasonably  be  assumed,  means 
only  that  Ihe  city  granted  to  the 


owner  of  the  lot  to  be  improved, 

or  to  his  contractor  for  him,  a  per- 
mit therefor,  and  for  this  purpose  to 
use  so  much  of  the  sidewalk  as  rea- 
sonably was  necessary  to  prosecute 
such  work.  If  so,  the  permission 
does  not  warrant  an  implication  that 
the  city  actually  participated  in  the 
performance  of  that  labor. 

The  mere  grant  of  such  a  permit 
clearly  does  not  involve  the  liability 
of  the  municipality 
for  the  negligent  HiSfil^* 
exercise  of  the  au- 
thority granted,  or  the  negligence  of 
workmen  engaged  in  the  construc- 
tion of  the  building  itself,  unless  it 
suffered  the  structure  to  remain  up- 
on the  pavement  in  such  condition  as 
actually  to  endanger  the  safety  o£ 
persons  lawfully  using  the  ease- 
ment. Copeland  v.  Seattle,  33  Wash. 
415,  65  L.R.A.  333,  74  Pac.  582. 
But  hardly  is  it  to  be  supposed  that 
the  owner  or  builder,  either  by  him- 
self or  his  agents,  would  be  so  gross- 
ly negligent  as  knowingly  to  permit 
a  beam  or  other  heavy  piece  of  tim- 
ber to  fail  from  the  scaffold  into  the 
street,  if  such  were  the  fact,  wheth- 
er injury  resulted  therefrom  or  not. 
"If  the  act  which 
the  city  licenses  a  nSwi'f"/*.!?^ 
person  to  commit 
within  its  limits  is  not  unlawful  in 
itself  or  inherently  dangerous,  so  as 
to  become  a  public  nuisance,  and  in- 
jury flows  therefrom  merely  in  con- 
sequence of  the  manner  in  which  the 
act  is  performed,  then  the  city  will 
not  be  liable."  5  Thomp.  Neg.  § 
5806.  But  it  is  liable,  according  to 
the  same  author  (§  6015),  where  it 
fails  to  exercise  reasonable  care  to 
require  barriers,  lis^ts,  or  other  ap- 
propriate means  to  of 
safeguard  the  trav-  b«rric«de«- 
eling  public  against 
temporary  obstructions  lawfully 
permitted  in  the  erection  of  build- 
ings under  the  principle  of  neces- 
si5^.  Warsaw  v.  Dunlap,  112  Ind. 
576,  11  N.  E.  623,  14  N.  E.  568; 
Grant  v.  Stillwater,  35  Minn.  242, 
28  N.  W.  660;  Seneca  Falls  v.  Za- 
linski,  8  Hun,  671.    The  use  of  a 
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street  for  such  purposes  is  as  legiti- 
mate as  its  use  for  travel ;  but  the 
ri^ht  must  be  exercised  in  a  reason- 
able manner,  and  with  due  regard 
for  l^e  safety  and  convenience  of 
the  travelins:  public,  and  due  care 
demands  of  the  owner  of  the  prop- 
erty improved  the  exercise  of  the 
same  degree  of  diligence  in  provid- 
ing warnings  by  visible  signals  at 
night  and  barriers  or  barricades 
whenever  necessary  to  prevent  in- 
jury to  persons  lawfully  upon  the 
highway.  He  is  not  exonerated 
from  the  duty  to  furnish  these 
means  of  protection  by  the  grant  of 
a  permit  to  occupy  part  of  the  street 
in  aid  of  his  building  operations. 
Blocher  v.  Dieco,  30  Ky.  L.  Rep. 
689,  99  S.  W.  606;  Christman  v. 
Meierhoffer,  116  Mo.  App.  46,  92 
S.  W.  141.  Nor  does  the  grant  sus- 
pend the  duty  of  the  city  to  exercise 
like  care  to  keep  the  street  so  oc- 
cupied in  a  reasonably  safe  condi- 
tion for  public  use  during  the  opera- 
tion. Its  duty  is  not  discharged 
merely  by  keeping  the  surface  of  its 
streets  and  sidewalks  in  safe  condi- 
tion. For  the  same  rule  of  liability 
applies  with  equal  force  to  all  dan- 
gerous defects  or  obstructions, 
whetitier  overhead  or  at  grade.  4 
Dill.  Mun.  Corp.  §  1705;  note  to 
Elam  V.  Mt.  Sterling,  20  L.R.A. 
(N.S.)  606^  Some  authoritieB  have, 
as  l^ey  concede,  carried  this  liabili- 
ty to  its  extreme  limit  in  holding 
municipalities  liable  for  injuries 
caused  by  the  falling  of  ice  and  snow 
from  the  roa£a  of  buildings  adjacent 
to  street,  or  of  cornices  from 
such  buildings,  or  of  awnings,  signs, 
or  similar  structures.  This  liability 
they  impose  upon  the  theory  that  as 
by  statutes  similar  to  ours,  consid- 
ered in  connection  with  special  char- 
ters granted  by  the  legislature,  there 
is  conferred  upon  the  municipality 


the  power  of  tascation  tor  general 

purposes,  including  the  maintenance 
of  their  public  highways,  coupled 
with  the  duty  to  keep  them  in  a  rea- 
sonably safe  condition,  the  power 
and  the  duty  are  commensurate,  and 
that  the  negligent  breach  of  the  duty 
is  sufficient  to  warrant  liability  in 
damages  for  a  resulting  injury. 

But,  as  peculiarly  applicable  here, 
this  court  said  in  Post  v.  Clarks- 
burg, 74  W.  Va.  48, 52  L.R.A.  (N.S.) 
773,  81  S.  E:  662.  'The  statute  im- 
posing absolute  duty  upon  municipal 
corporations  to  keep  their  streets 
and  sidewalks  reasonably  safe  for 
use  by  the  general  public  does  not 
make  them  liable  for  injuries  neg- 
ligently inflicted,  by  persons  lawful- 
ly using  such  public  ways,  upon  one 
another," — and  in  the  opinion  at 
page53of  74W.Va.:  "Clearly  the 
statutory  duty  of  a  municipal  cor- 
poration to  keep  its  streets  reason- 
ably safe  for  use,  though  abstriute, 
.  .  .  does  not  extend  to  the  preven- 
tion of  persons  lawfully  using  the 
streets  from  injuring  one  another 
in  the  exercise  of  their  rights." 

So  that  the  facts  averred  in  the 
dedaration,  devoid  of  pxedaion  as 
the  allegations  are,  state  a  cause  of 
action  for  which  the  owner  of  the 
building,  or  the  contractor  engaged 
to  construct  it,  exclusively  or  ulti- 
mately, may  be  liable  because  of  the 
injury  of  which  plaintiff  complains. 

The  reasons  that  we  have  as- 
signed lead  us  to  the  conclusion  that 
the  demurrer  to  the  declaration 
should  have  been  sustained,  with 
leave  to  plaintiff  to  amend  so  as  to 
render  the  averments  of  tiiat  plead- 
ing more  specific  in  the  descrilriion 
of  the  cause  of  action  on  which  she 
seeks  recovery  against  the  defend- 
ant; and  such  will  be  the  order 
entered  here,  together  with  the 
award  of  costs  against  her. 
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ANNOTATION. 

liabilky  o$  a  manicqHd  corporation  tor  injuriet  caused  by  the  muafe  condition 
of  a  street  retultinf  from  or  iticidenfal  to  work  perfonned  under  a  permit 
anthorizins  the  constructiim,  akerationf  repair,  or  danolidiiiig  of  a  build- 
ing or  its  lypurtenances. 


I.  In  general: 

I   1.  Corporatian  not  liable  unless 
it  has  notice  of  the  unsafe 
conditions   which  caused 
the   injury   in  question, 
1343. 

8   2.  Other  controlling  rules,  1349. 

I  3.  Inconsistent  findings  and 
judgments..  1350. 

I   4.  Liability  of  corporation '  in 
respect  of  work  undertak- 
en without  a  formal  per- 
mit, 1351. 
n.  Illustrative  cases: 

1  5.  Injuries  caused  by  collision 
of  pedestrians,  vehicles, 
and  horses  with  building 
materials  deposited  in 
Btrwt,  1352. 

I.  In  general, 

§  1.  CorpwttHon  not  liahle  unl«w  it 
ha»  notice  of  the  vnaafe  condittonm 
teMefc  eauaed  the  injury  in  question. 

On  a  Bubsequent  appeal  [(1918)  82 
IV.  Va.  468.  95  S.  E.  1044}  in  the  re- 
ported ease  (Johnson  v.  Hunting- 
ton) »  ante,  1337,  it  was  held  that  a 
demurrer  to  petition,  as  amended  after 
the  judgn^ient  here  reported  had  been 
rendered,  was  properly  overruled.  The 
court  aaid:  "The  former  decision,  in 
.  effect^  to  that  the  right  of  the  public 
to  the  unobstructed  use  of  the  streets 
is  subject  to  reasonable  and  necessary 
restrictions  and  limitations,  and  that 
where  the  necessity  therefor  exists,  as 
In  ease  of  the  erection  of  a  buildins: 
upon  a  lot  abuttinir  pn  a  street,  the 
city  has  the  right  and  power  to  itrant 
to  the  builder  permission  to  obstruct 
the  street  or  sidewalk  temporarily, 
without  thereby  necessarily  rendering 
itself  liable;  that  ttte  grant  of  such 
permission  is  not  in  itself  unlawful, 
provided,  however,  the  city  takes  prop- 
er precaution  to  warn  those  lawfully 
using  the  street  of  the  danger,  or  pro- 
tects them  therefrom.  This  obligation 


II.— continued. 

9  6.  Injuries  occasioned  to  chil- 
dren by  building  materials, 
1362. 

S  7.  Injuries  caused  by  collisions 
with  barriers  inclosing 
portions  of  streets,  1363. 

I  8.  Injuries  caused  by  the  fall  of 
heavy  objects  piled  in 
streets,  1364. 

8  9.  Injuries  caused  by  fall  of 
heavy  objects  from  build- 
ings, 1865. 

S  IK  Injuries  caused  by  collapse 
of  temporary  bridges,  1368. 

I  11.  Injury  caused  by  explosion  of 
boiler  under  sidewalk,  1369. 

I  12.  Injuries  caused  by  excava- 
tions in  or  adjacent  to 
streets,  1371. 

.upon  the  city  to  warn  or  protect  is 
imperative,  and  applies  as  well  to  dan- 
gers overhead  as  to  tiiose  on  the  sur- 
face of  the  street.  4  Dill.  Mun.  Corp. 
6th  ed.  9  1705.  It  is  common  practice, 
when  buildings  are  to  be  erected  along 
the  line  of  a  street,  for  the  municipal 
authorities  to  iprant  the  builder  per- 
mission to  erect  a  temporary  covering 
over  the  sidewalk,  in  order  that  pedes- 
trians may  use  the  sidewalk  without 
being  endangered  by  falling  materials 
while  the  building  is  in  process  of  con- 
struction, which  often  requires  many 
months,  and  the  grant  of  such  license 
is  not,  per  ae,  an  unlawful  exercise 
of  municipal  authority.  But  it  is  the 
imperative  duty  of  the  city  to  see  that 
such  covering  or  overhead  shelter  is 
securely  built  so  as  not  to  fall  of  its 
own  weight,  and  to  see  that  it  is  con- 
structed of  material  of  sufficient 
strength  to  arrest  the  fall  of  such 
pieces  of  timber,  boards,  bricks,  and 
other  material  as  might  reasonably  be 
expected  will  be  thrown  or  allowed  to 
fall  upon  it  by  the  workmen  on  the 
building.  Such  temporary  covering  is 
generally  not  intended  as  a  warning 
against  danger,  but  rather  as  an  as- 
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surance  to  the  public  that  the  sidewalk 
may  be  used  with  safety,  and  the  city 
is  bound  to  know  that  such  structure 
is  erected  with  such  material  and  in 
such  manner  as  to  answer  the  purpose 
for  which  it  was  intended,  and  it  is 
liable  for  injury  to  one  lawfully  using 
the  sidewalk,  caused  by  the  neglect  of 
its  duty  in  respect  thereof.  Barnes's 
Code  1918,  S  IH  chap.  43,  and  4  Dill. 
Mun.  Corp.  §  1705."  The  language 
thus  used  leaves  it  somewhat  doubtful 
whether  the  court  intended  to  abandon 
or  modify  the  theory  adopted  in  the 
reported  case  (Johnson  v,  Hunting- 
ton, ante.  1337)  with  respect  to  the 
nonliability  of  a  municipal  corporation 
for  injuries  caused  by  the  negligent 
manner  in  which  the  authorized  work 
is  performed  by  the  Hcensee.or  his  em- 
ployees. As  a  precedent,  the  Copeland 
Case  (1908)  83  Waah.  415,  65  LJIA. 

*  The  authorities  with  regard  to  the 
general  question,  What  officers  of  a 
municipal  corporation  are  its  agents 
in  such  a  sense  that  notice  to  them 
constitutes  notice  to  it,  are  discussed 
in  Shearm.  &  Redf.  Neg.  §  360. 

In  cases  reviewed  elsewhere  it  has 
been  held  that  no  corporation  is 
chargeable  with  the  knowledge — 

— of  a  building  inspector,  Parks  v. 
New  York  (1906)  111  App.  Div.  836, 
98  N.  Y.  Supp.  94,  affirmed  without 
opinion  in  (1907)  187  N.  Y.  656,  80  N. 
E,  1115  (temporary  footbridge) ;  Beall 
V.  SeaUle  (1902)  28  Wash.  593,  61 
L.R.A.  683,  92  Am.  St.  Rep.  892,  69  Pac. 
12; 

— of  a  superintendent  of  streets. 
Shook  V.  Gohoes  (1888)  108  N.  Y.  648. 
15  N.  E.  531; 

— of  a  street  commissioner.  Pace  v. 
Webster  City  (1908)  138  Iowa,  107, 
115  N.  W,  888;  Sutton  v.  Snohomish 
(1895)  11  Wash.  24,  48  Am.  St.  Rep. 
847,  39  Pac.  273  (excavation) ; 

— of  the  chairman  of  a  committee  on 
streets,  Keyes  v.  Cedar  Falls  (1899) 
107  Iowa.  509,  78  N.  W.  227; 

— of  a  street  commissioner,  city 
marshal,  city  engineer,  and  at  least 
one  member  of  the  city  council,  Rowell 
v-  Williams  (1870)  29  Iowa,  214. 

In  Rehberg  v.  New  York  (1883)  91 
N.  Y.  137.  43  Am,  Rep.  657,  the  de- 
fendant city  was  held  to  be  chargeable 
with  the  knowledge  which  a  policeman 

gresumably  possessed  that  a  pile  of 
ricka  deposited  in  a  street,  without 


38S»  74  Pac.  682,  which  was  cited  ia 

support  of  that  theory,  does  not  seem 
to  be  of  much  weight.  See  §  9,  infra. 
The  fact  that  the  statement  quoted 
from  6  Thomp.  Neg.  §  5805,  is  not 
based  on  any  specific  rulings,  renders 
it  equally  unsatisfactory  as  an  author- 
ity. A  large  number  of  the  cases  re- 
viewed in  the  annotation  are  essea- 
tially  inconsistent  with  the  doctrine 
propounded  by  the  learned  author. 
The  fundamental  rule  with  referoicc 
to  the  right  of  action  for  an  injury  of 
the  description  specified  in  the  title  of 
this  annotation  is  that  a  municipal 
corporation  cannot  be  held  liable  for 
the  negligence  of  the  person  to  whom 
the  permit  was  issued,  unleas  it  had 
knowledge,  actual  or  constructiTe.  of 
the  existence  of  the  unsafe  conditiras 
produced  by  that  negligence.*^  Such 
knowledge  may  be  inferred  from  tbe 

permission,  by  a  contractor  for  the 
demolition  of  a  building,  exceeded  is 
respect  of  height  the  legal  limit  of 
safety.  This  decision  was  not  referred 
to  in  two  later  cases  in  which  the  sd- 
preme  court  held  that  the  defendant 
was  not  chargeable  with  the  knowl- 
edge of  such  a  functionary  regardisf 
the  unguarded  condition  of  an  exca- 
vation (Taylor  v.  Mt.  Vernon  (1890) 
58  Hun,  884,  34  N.  Y.  S.  R.  640,  12  K. 
Y.  Supp.  25,  affirmed  in  (1891)  129  N. 
Y.  651,  29  N.  E.  1032),  or  regardinc 
the  defective  construction  of  an  au- 
thorized footbridge  (Parka  Nev 
York  (N.  Y.)  supra). 

That  a  corporation  is  not  charge- 
able with  the  knowledge  of  a  police- 
man regarding  the  existence  of  an  ob- 
struction of  a  sidewalk  created  by 
building  material  is  held  in  Columbv 
V.  Penrod  (1906)  73  Ohio  St.  209,  3 
L.R.A.(N.S.)  386,  112  Am.  St.  Kep. 
716,  76  N.  £.  826,  20  Am.  Neg.  Rep. 
169. 

In  Wilson  v.  Troy  (1892)  135  N.  T. 
96,  18  L.R.A.  449,  31  Am.  St  Rep.  817, 
32  N.  E.  44,  affimung  (1891)  60  Hun. 
183,  14  N.  Y.  Supp.  721,  where  the 
plaintifTs  horse  was  injured  by  fall- 
ing into  an  unlighted  and  unguarded 
trench  dug  for  a  water  pipe  without 
the  permission  of  the  municipal  au- 
thorities, the  liability  of  the  corpora- 
tion was  predicated  on  the  ground  that 
the  actual  work  of  excavation  had.  at 
the  request  of  the  plumber  engaged  to 
lay  the  pipe,  been  done  by  man  rego- 
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lensrth  of  time  during  which  the  de- 
fect has  existed,  from  the  central  posi- 
tion and  publicity  of  the  place  where 
it  exists,  and  any  other  circumstances 
which  tend  to  ahow  its  notoriety.'  But 
there  is  a  conflict  of  opinion  regarding 
the  extent  to  which  the  operation  of 
the  rule  is  affected  by  the  element  of 
the  issuance  of  the  permit.  A  com- 
parison of  the  decisions  cited  under 
the  following  paragraphs  shows  that 
they  are  not  harmonious,  even  in  the 
same  jurisdiction.* 

It  is  probable,  however,  that  the  in- 
consistency which  the  reports  disclose 

larly  in  the  employment  of  the  corpo- 
ration, and  that  the  evidence  showed 
that  they  still  remained  under  the  con- 
trol of  its  officers  while  the  work  was 
being  performed.  The  doctrine  as  to 
actual  or  implied  notice  was  declared 
to  have  no  application  under  auch  cir- 
cumstances. 

'Donaldson  v.  Boston  (1860)  16 
Gray  (Mass.)  509. 

"No  certain  duration  of  a  danger- 
ous  condition  of  a  public  highway 
operates  of  itself  as  a  notice.  The 
law  does  not  require  impossibilities  of 
any  person,  natural  or  artificial,  and 
it  is  impossible  that  all  parts  of  all  the 
streets  should  be  under  constant  in- 
spection. Consequently,  it  could  not 
be  maintained  that  at  the  instant  an 
accident  happens  to  a  highway  the 
authorities  are  charged  with  notice, 
and  held  liable  therefor  if  they  do  not 
put  it  instantly  in  repair.  Every  such 
case  must  be  determined  by  its  pe- 
culiar circumstances."  District  of  Co- 
lumbia V.  Woodbury  (1890)  136  U.  S. 
450,  34  L.  ed.  472. 10  Sup.  Ct.  Rep,  990. 

*  A  brief  memorandum,  showing  the 
nature  of  the  conditions  involved,  is 
appended  to  the  cases  cited  in  the  fol- 
lowing notes  for  the  purpose  of  en- 
abling the  reader  to  follow  them  up 
readily  in  the  later  sections  in  which 
they  are  reviewed. 

^United  States. — Cleveland  v.  King 
(1889)  182  U.  S.  295,  33  L.  ed.  334, 10 
Sup.  Ct.  Rep.  90  (building  materials). 
See,  however,  note  8,  infra. 

Connecticut  —  Fitch  v.  Hartford 
(1918)  92  Conn.  365,  102  Atl.  768. 

District  of  Cdambia.— Herfurth 
Washington  (1868)  6  D.  C.  289  (exca- 
vation) ;  Harrison  v.  Davis  Conatr.  Co. 
(1914)  42  App.  D.  C.  255  (building 
materials) . 

Illinois. — Sterling  v.  Thomas  (1871) 
11  A.L.R.— «6. 


is  partly  due  to  the  circumstance  that, 
in  many  of  the  cases  cited  under  the 
following  paragraph,  the  attention  of. 
the  court  was  not  directed  at  all  to  the' 
doctrine  referred  to  in  paragraph  (b). 

(a)  In  some  cases  the  right  of  the 
claimant  to  maintain  the  'action  was 
regarded  as  being  dependent  on  his 
ability  to  prove  affirmatively,  by  evi- 
dence extraneous  to  the  fact  of  the  is- 
suance of  the  permit,  that  the  corpora- 
tion was  chargeable  with  notice  of  the 
existence  of  the  particular  unsafe  con- 
ditions which  caused  the  injury  com- 
plained of.* 

60  111.  264  (excavation).  But  see  note 

8,  infra. 

Indiana. — Warsaw  v.  Dunlap  (1887). 
112  Ind.  576,  11  N.  E.  623,  14  N.  E. 
568  (building  materials) ;  Senhenn  v. 
Evansville  (1895)  140  Ind.  677,  40  N. 
E.  69  (pile  of  lumber  fell).  Compare 
Dooley  v.  Sullivan  (1887)  112  Ind.  451, 
2  Am.  St.  Rep.  209,  14  N.  E.  566  (ex- 
cavation made  for  sidewalk).  But  see 
note  8,  infra. 

Iowa.— Rowell  v.  Williams  (1870)  29 
Iowa,  210  (excavation) ;  Keyes  v. 
Cedar  Falls  (1899)  107  Iowa,  609,  78 
N.  W.  227  (same) ;  Bender  v.  Minden 
(1904)  124  Iowa,  685,  100  N.  W.  352 
(planks  removed  from  sidewalk).;  Face 
V.  Webster  City  (1908)  138  Iowa,  lOT, 
115  N.  W.  888  (excavation). 

Kansas. — ^Kansas  City  v.  Berming- 
ham  (1891)  45  Kan.  212,  25  Pac.  569 
(excavation).   But  see  note  8,  infra. 

Kentucky.  —  Covington  v.  Johnson 

(1902)  24  Ky.  L.  Rep.  602.  69  S.  W. 
703.  12  Am.  Neg.  Rep.  286  (obstruc- 
tion on  sidewalk) ;  Harrodsbiirg  v. 
Sallee  (1911)  142  Ky.  829,  135  S.  W. 
405  (dirt  deposited  on  sidewalk).  But 
see  note  8,  infra. 

Massachusetts. — Leonard  v.  Boston 

(1903)  183  Mass.  68,  66  N.  E.  596 
(building  materials).  But  see  note  8. 
infra. 

Minnesota.  —  Cleveland  v.  St.  Paul 
(1872)  18  Minn.  286,  Gil.  255;  Grant 
V.  Stillwater  (1886)  35  Minn.  242,  28 
N.  W.  660;  Killeen  v.  St.  Cloud  (1917) 
136  Minn.  66,  161  N.  W.  260. 

New  Yortu— Hasterton  v.  Mt.  Ver- 
non (1874)  58  N.  Y.  391  (excavation) ; 
Breil  v.  Buffalo  (1894)  144  N.  Y.  163, 
38  N.  E.  977,  reversing  (1893)  68  Hun, 
219,  22  N.  r.  Supp.  846  (building  ma- 
terials) ;  Magee  v.  Troy  (1888)  48 
Hun,  383,  1  N.  Y.  Supp.  24,  affirmed  in 
(1890)  119  N.  Y.  640.  2S  N.  £.  1148 
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Under  this  theory  the  dnty  of  the 
eotporation  to  see  that  appropriate 
precautions  are  taken  for  the  purpose 
of  protecting  travelers  ia  regarded  as 
having  become  an  absolute  obligation 
from  the  time  when  it  was  affected 
with  notice  of  those  conditions.  Its 
obligation,  howevw,  does  not  extend 
to  "keeping  a  constant  watch"  over 
the  persons  engaged  in  the  perform- 
ance of  the  authorized  work.  "Its  of- 
ficers had  a  right,  within  reasonable 
Jimits,  to  presume  that  men  engaged 
in  a  lawful  work  would  do  it  in  a  law- 
ful manner.  They  are  not  bound  to 
anticipate  negligence  on  the  part  of 
the  men  thus  engaged."  * 

The  position  has  been  taken  in  one 
of  the  jurisdictions  belonging  to  this 
category  that  affirmative  proof  of 
antecedent  notice  is  not  a  condition 


(same) ;  O'Hara  v.  Buffalo  (1899)  39 
App.  Div.  443,  67  N.  Y.  Supp.  367  (ex- 
cavation) ;  Blakeslee  v.  Geneva  (1901) 
61  App.  Div.  42,  69  N.  Y.  Supp.  1122 
(same) ;  Friedman  v.  New  York  (1909; 
Sup.  Ct.  App.  T.)  68  Misc.  810,  116  N. 
Y.  Supp.  750  (building  materials); 
Scanlon  v.  New  York  (1888)  12  Daly, 
81  (excavation).  But  see  note  8,  in- 
fra. 

Nnth  Carolina. — Gregg  v.  Wilming- 
ton (1911)  165  N.  C.  18.  70  S.  E.  1070 
(pile  of  bricks  fell).  But  see  note  8, 
infra. 

Ohio; — Columbus  r.  Penrod  (1906) 
78  Ohio  St.  209,  3  L.R.A.(N.S.)  886, 
112  Am.  St.  Rep.  716,  76  N.  E.  826,  20 
Am.  Neg.  Rep.  169  (excavation). 

Pennsylvania.  —  Koch  v.  Williams- 
port  (1900)  196  Pa.  488,  46  Atl.  67,  7 
Am.  Neg.  Rep.  663  (building  mate- 
rials) . 

Tennessee.  —  Knoxville  v.  Bell 
(1883)  12  Lea,  167. 

Virginia.  —  McGoull  v.  Manchester 
(1888)  85  Va.  579,  2  L.R.A.  691,  8  S. 
E.  379  (building  materials) ;  Rich- 
mond v.  Leaker  (19o0)  99  Va.  1,  37 
S.  E.  348  (same). 

Washington.  —  Beall  v.  Seattle 
(1902)  28  Wash.  598,  61  L.R.A.  683,  92 
Am.  St.  Rep.  892,  69  Pac.  12  (explosion 
of  boiler  under  sidewalk).  But  see 
note  8,  infra. 

*  Warsaw  v.  Dunlap  (1887)  112  Ind. 
682. 14  N.  E.  568. 

*  Having  regard  to  the  doctrinal 
position  of  the  New  York  court  of  ap- 
peals, as  indicated  by  other  cases  de- 
cided during  the  same  period,  it  would 


precedent  to  recoveiy,  where  the  per- 
mit expressly  provides  that  the  spec- 
ified work  shall  be  performed  under 
the  direction  of  some  designated  mu- 
nicipal agent.* 

Under  such  circumstances  the  ci^  is 
considered  to  be  a  "joint  actor*'  with 
the  licensor  corporation,''  the  position 
has  also  been  taken  that  the  responsi- 
bility of  the  corporation  for  the  negli- 
gence of  the  licensee  is  absolute,  when 
the  work  is  intrinsically  dangerous.' 

(b)  The  theory  upon  which  other 
cases  proceed  is  that,  as  a  result  of 
issuing  a  permit,  the  city  becomes 
chargeable  with  constructive  notice  of 
any  unsafe  conditions  which  will  be 
created  by  the  authorized  work,  and 
of  the  particular  dangers  to  whieh 
persons  using  the  street  will  be  sub- 
jected by  these  conditions.* 

seem  that  tiie  element  of  a  reserved 
right  in  respect  of  direction  was  the 
actual  rationale  of  the  imputation  of 
liabili^  in  Dolan  v.  Brooklyn  (1870) 
1  Alb.  L.  J.  (N.  Y.)  816,  and  Wendell 
V.  Troy  (1868)  4  K^ea  (N.  Y.)  261. 
But  the  following  unqualified  remarin 
in  the  latter  case  might,  on  their  face, 
be  construed  as  importing  an  adoptitm 
of  the  theory  illustrated  by  the  cases 
cited  infra,  footnote  9:  "However  true 
It  may  be  that  the  corporate  autliori- 
ties  are  not  under  any  such  reeponsi- 
bllity,  as  insurers  of  the  safe  condition 
of  the  streets,  that  they  become  in- 
stantiy  liable  for  defects  ihe  moment 
they  occur,  and  although  th^  are 
caused  by  tiie  act  of  a  wrongdoer,  and 
without  anv  previous  notice  to  them 
calling  their  power  and  duty  to  pro* 
vide  for  their  safe  condition  into  exer- 
cise, it  is  clear,  I  think,  that,  when 
they  consent  that  the  public  street  may 
be  excavated  and  a  drain  introduced, 
they  have  notice  that  an  act  is  to*  be 
done  which  directly  invokes  their  pow- 
er and  duty,  and  calls  for  their  exer- 
cise in  behalf  of  the  public,  to  see  to 
it  that  the  property  of  those  who  have 
a  right  to  pass  and  repass  is  not  en- 
dangered." 

^  This  expression  was  used  in  Tabor 
V.  Buffalo  (1910)  136  App.  Div.  258, 
120  N.  Y.  Supp.  1089. 

•Warsaw  v.  Dunlap  (1887)  112  Ind. 
578,  11  N.  E.  623,  14  N.  E.  668. 

«  United  States.— District  of  Colum- 
bia Y.  Woodbury  (1890)  136  U.  S.  460; 
34  L.  ed.  472. 10  Sup.  Ct  Rep.  990.  But 
see  note  4.  supra. 
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In  this  point  of  view  the  licensing 
corporation  ia  regarded  aa  asBuming 


an  absolute  duty  to  see  that  reasonable 
care  is  exercised  by  tfae  licensee  for 


Colorado.  —  See  Denver  v.  Aaron 
(1895)  6  Colo.  App.  282,  40  Pac.  587. 
a  case  which,  strictly  speaking,  does 
not  fall  within  the  scope  of  this  anno- 
tation, as  it  involves  the  negligence  of 
a  water  company. 

Georgia.  —  Savannah  v.  Donnelly 

(1883)  71  Ga.  258  (excavation) ;  Au- 
gusU  v.  Cone  (1893)  91  Ga.  714,  17  S. 
E.  1005  (same). 

Illinois.  —  Springfield  v.  Scheevers 
(1886)  21  111.  App.  203.  But  see  note 

4,  supra. 

Indiana.  —  Evannville  v.  Behme 
(1912)  49  Ind.  App.  448,  97  N.  E.  666 
(excavation).   But  nee  note  4,  supra. 

Kansas. — Kansas  City  v.  McDonald 

(1899)  60  Kan.  481,  45  L.R.A.  429,  67 
Pac.  128,  6  Am.  Neg.  Rep.  67  (build- 
ing materials).  But  see  note  4,  supra. 

Kentucky.  —  Louisville  v.  Keher 
(1904)  117  Ky.  841,  79  S.  W.  270; 
Blocher  v.  Dieco  (1907)  30  Ky.  L.  Rep. 
689,  99  S.  W.  606  (building  materials)  ; 
De  Garmo  v.  Vogt  (1913)  151  Ky.  847, 
162  S.  W.  969  (same) ;  Gnau  v.  Acker- 
man  (1915)  166  Ky.  258, 179  S.  W.  217 
(child  fell  into  mortar  bed).  But  see 
note  4,  supra. 

Maryland.  —  Baltimore  v.  Beck 
(1908)  96  Md.  188,  63  Atl.  976, 18  Am. 
Neg.  Rep.  Sia  (building  materials). 
The  coart  seema  to  hare  regarded  the 
defendant's  liability  as  being  predi- 
'  cable,  irrespective' of  whether  it  was 
chargeable  with  notice.  But  as  the 
dangerous  conditions  had  existed  for 
several  days,  the  existence  of  notice 
may  have  been  assumed  for  the  pur- 
poses ef  the  decision. 

Maflsachnsetta. — Blessington  v.  Boa- 
ton  (1891)  163  Mass.  409,  26  N.  E. 
1113  (excavation) ;  Hyde  v.  Boston 
(1904)  186  Mass.  116.  71  N.  E.  118 
(same) ;  Bennett  v.  Everett  (1906)  191 
Mass.  364,  77  N.  E.  886  (same). 

Michigan. — Monje  v.  Grand  Rapids 

(1900)  122  Mich.  645,  81  N.  W.  574 
(excavation) ;  Repperd  v.  Chapin 
(1916)  190  Mich.  19,  155  N.  W.  706. 

Mi^urL  —  Russell  v.  Columbia 
(1881)  74  Mo.  480,  41  Am.  Rep.  326 
(excavation) ;    Stephens    v.  Macon 

(1884)  88  Mo.  345  (same) ;  Lindsay 
V.  Kansas  City  (1906)  195  Mo.  166,  93 

5.  W.  273  (same) ;  Buttron  v.  Bridell 
(1910)  228  Mo.  622,  129  S.  W.  12 
(child  fell  into  lime  pit).  Compare 

also  Haniford  v.  Kansas  City  (1800) 


108  Mo.  172, 16  S.  W.  763.  (Pedestrian 
fell  into  unguardisd  and  unlighted 
open  excavation  made  for  cable  rail- 
way; to  be  used  merely  as  to  doctrine 
of  imputed  notice.  It  made  no  distinc- 
tion between  cases  in  which  an  inde> 
pendent  contractor  was  «nployed  by 
city  and  those  in  which  employment 
was  by  lic«i8or.) 

New  York.— Seneca  Falls  v.  Zalinski 
(1876)  8  Hun,  671  (building  ma- 
terials; apparently  an  authority  for 
the  doctrine  under  discussion,  but  the 
precise  position  of  the  court  is  ob- 
scure) ;  Parks  v.  New  York  (1906)  111 
App.  Div.  836,  98  N.  Y.  Supp.  94,  af- 
firmed in  (1907)  187  N.  Y.  655,  80  N.  E. 
1116.  The  precedents  reUed  upon  in 
the  latter  case  were:  Cohen  v.  New 
York  (1889)  118  N.  Y.  682,  4  L.R.A. 
406,  10  Am.  St  Rep.  606,  21  N.  E.  700 
(tradesman's  wagon  permitted  to  stand 
on  street) ;  Speir  v.  Brooklyn  (1898) 
139  N.  Y.  6,  21  L.R.A.  641,  86  Am.  St 
Rep.  €64,  34  N.  E.  727  (permit  for  dis- 
charge of  fireworks) ;  LaAdau  v.  New 
York  (1904)  180  N.  Y.  48,  106  Am.  St. 
Rep.  709,  72  N.  E.  €81,  17  Am.  Neg. 
Rep.  831  (similar  permit).  In  Godfrey 
V.  New  York  (1905)  104  App.  Div.  367, 
98  N.  Y.  Supp.  899,  aflBrmed  without 
opinion  in  (1906)  186  N.  Y.  568,  77  N. 
E.  1187,  where  the  injury  complained 
of  was  caused  by  the  collision  of  a  ve- 
hicle with  a  pile  of  stones  deposited 
by  a  paving  contractor  engaged  by  the 
defendant,  it  was  stated  that  these 
tiiree  cases  ^'establish  a  proposition 
that  where  a  municipal  corporation 
gives  a  permit  to  obstruct  a  street,  an 
absolute  duty  is  imposed  upon  the  cor- 
poration to  see  to  it  that  the  obstruc- 
tion is' so  protected  and  guarded  that 
a  person  using  the  street,  and  entitled 
to  rely  upon  the  presumption  that  it  is 
safe  for  use,  will  be  warned  of  the 
danger  in  time  to  avoid  injury.  By 
'  giving  the  permit  it  thereby  becomes 
a  joint  actor  with  the  licensee  in  creat- 
ing the  obstruction,  and  the  city  there- 
by becomes  responsible  for  any  neg- 
lect or  default  of  the  licensee  in  prop- 
erly guarding,  so  that  persons  using 
the  street  will  not  be  exposed  to  un- 
necessary danger."  As  tfae  cases  thutt 
explained  are  all  of  later  date  than 
those  cited  under  the  head  of  New 
York,  in  note  4,  supra,  the  inference 
that  the  doctrine  adopted  in  the  ear- 
lier ones  has  been  abandoned  may  ap- 
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the  protection  of  travelers  against 
those  dangers." 

It  will  be  observed  that  the  obliga- 
tion thus  incurred  is  similar  to  that 
of  an  eiiy>loyer  who  engages  an  inde* 
pendent  contractor  to  perform  work 
with  regard  to  which  the  employer  is 
subject  to  a  nondelegable  duty  as  re- 
spects third  persons.  Cases  involving 
independent  contractors  have  in  fact 
been  sometimes  relied  upon  as  authori- 
ties for  the  imputation  of  an  absolute 
liability  to  a  licensing  municipality." 
That  they  are  for  this  purpose  in- 

parently  be  drawn.  There  seems  to  be 
no  basis  upon  which  the  two  groups 
of  decisions  can  be  reconciled  except 
that  of  an  assumed  distinction  predi- 
cated with  respect  to  the  diversity  of 
the  subject-matter  of  the  permits  in- 
volved in  each  group.  But  such  an 
assumption  is  manifestly  unsatisfac- 
tory in  a  logical  point  of  view.  Un- 
til the  essential  inconsistency  has  been 
judicially  recognized  and  discussed, 
the  doctrinal  position  of  the  courts  in 
this  state  will  remain  more  or  less 
uncertain.  In  none  of  the  cases  cited 
above  was  there  any  allusion  to  the 
oUier  group  of  decisions. 

North  Carolina. — Kinsey  v.  Kinston 
(1907)  145  N.  C.  106.  58  S.  E.  912. 
But  see  note  4,  supra. 

South  Dakota.  —  Rowe  v.  Richards 
(1913)  32  S.  D.  66.  L.R.A.1915E,  1069, 
142  N.  W.  664  (wall  collapsed). 

Washington.— Sutton  v.  Snohomish 
(1895)  11  Wash.  24»  48  Am.  St  Rep. 
847.  39  Pac.  273.  Other  cases  which 
exemplify  the  same  theory,  but  do  not 
come  within  the  scope  of  this  annota- 
tion are:  Lasityr  v.  Olympia  (1911) 
61  Wash.  651.  112  Pac.  762;  SeaUle  v. 
Shorrock  (1918)  100  Wash.  234,  170 
Pac.  590.   But  see  note  4,  supra. 

""If  a  permit  is  granted,  .  .  . 
the  fact  is  noticed  to  the  authorities, 
that  the  work  is  in  progress,  and  then 
they  are  charged  with  the  duty  of  see- 
ing that  it  is  properly  conducted." 
District  of  Columbia  v.  Woodbury 
(1890)  136  U.  S.  450,  34  L.  ed.  472,  10 
Sup.  Ct.  Rep.  990. 

"The  fact  that  the  city  authorized 
and  gave  express  permission  to  Mas- 
ters to  open  a  ditch  across  the  street 
in  the  city,  to  connect  the  water  pipes 
of  a  private  person  with  waterworks 
belonging  to  the  city;-wai^  in  effect 
opening  the  ditch  br  the  city  Itself. 


fluential  by  way  of  analogy  may  be  con- 
ceded. But  it  seems  reasonably  clear 
that  the  parallelism  between  the  situa- 
tions thus  assimilated  is  not  aufficient- 
ly  perfect  to  justify  the  treatment  of 
decisions  concerning  independent  con- 
tractors as  precise  precedents  in  point, 
with  reference  to  cases  of  the  type  re- 
viewed in  the  present  annotation. 
There  is  an  obvious  and  very  substan- 
tial difference  between  the  position  of 
a  person  who  hires  an  independent 
contractor  to  perform  work  which  is 
to  his  own  advantage,  and  the  position 

It  was  the  act  of  the  city ;  and  it  was 
liable  for  any  damages  which  might 
accrue  to  any  person  by  reason  of  the 
careless  and  negligent  manner  in 
which  the  work  was  done.  It  was  the 
duty  of  the  city  to  have  superintended 
and  overlooked  the  work  which  it  per- 
mitted to  be  done  on  its  streets,  and 
to  have  seen  to  it  that  the  work  was 
done  in  such  a  manner  that  no  injury 
should  come  to  anyone  passing  along 
the  street  from  any  defect  in  the  work. 
The  question  of  notice,  for  these  rea- 
sons, is  not  in  this  case."  Savannah 
v.  Donnelly  (1883)  71  Ga.  258. 

When  a  city  "grants  permission  to 
another  party  to  place  an  obstruction 
in  its  streets,  it  must  take  notice  of 
the  nature  and  character  of  the  ob- 
struction so  placed  and  the  manner  in 
which  it  is  maintained,  and  see  to  it 
tiiat  it  does  not  make  Uie  street  un- 
safe for  use  by  the  public/'  Gnan  v. 
Ackerman  (1916)  166  K^.  268,  179  S. 
W.  217. 

''The  city  had  granted  a  permit  to 
the  owners  of  the  property  to  enet 
the  wall,  and  therefore  mnat  be 
charged  with  knowledge  that  it  was 
in  course  of  construction.  Indianap- 
olis V.  Doherty  (1880)  71  Ind.  5.  This 
imposed  upon  the  city  the  duty  of  plac- 
ing proper  guards  or  obstructions 
across  the  sidewalk."  Rowe  v.  Rich- 
ards (S.  D.)  supra. 

"For  instances  of  such  citations, 
see  Denver  v.  Aaron  (1896)  6  C<Ae^ 
App.  232.  40  Pac.  687;  Evansville  v. 
Behme  (1912)  49  Ind.  App.  448,  97  N. 
E.  665;  Lindsay  v.  Kansas  City  (1906) 
196  M<K  166,  93  S.  W.  273;  Ball  v.  In- 
dependence (1890)  41  W».  App.  469; 
Gable  v.  Toledo  (1896)  9  Ohio  C.  D. 
63;  Sutton  t.  Snohomish  (1896)  11 
Wash.  90^  48  Am.  St.  Rep.  847,  89  Pse. 
273. 
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o£>  a  municipality  which  merely  li- 
censes the  performance  of  work  bene- 
ficial only  to  the  licensee. 

$  2.  Other  eontroUing  rules. 

Other  rules  upon  which  the  liability 
of  the  licensing  corporation  depends 
are  the  following: 

The  issuance  of  a  permit  does  not 
suspend  the  duty  of  the  municipality 
to  exercise  reasonable  care  in  rrapeet 
to  safeguarding  travelers  upon  that 
street,* 

The  fact  that  a  permit  expressly  re- 
quires the  licensee  to  take  such  pre- 
cautions as  the  nature  of  the  author- 
ized work  indicates  as  being  appropri- 
ate does  not  relieve  the  municipality 
"of  the  duty  of  exercising  such  rea- 
sonable diligence  as  the  circumstances 
require  to  prevent  the  sbreet  from  be- 
ing occupied  by  those  parties  [tiie  li- 
censee] in  such  a  way  as  to  endanger 
passers-by  in  their  use  of  it  in  all 
proper  ways."* 

A  municipal  corporation  is  not  an 
insurer  as  respects  the  safe  condition 
of  the  streets.*  The  scope  and  signif- 
icance of  this  rule  are,  it  is  clear,  ma- 
terially different,  according  as  it  is 

*  This  rule  was  taken  for  granted  in 
all  cases  cited  in  the  following  sec- 
tions. It  was  explicitly  affirmed  in 
Senhenn  v.  Evans ville  (1895)  140  Ind. 
678,  40  N.  E.  69;  Laporte  v.  Henry 
(1908)  41  Ind.  App.  197,  83  N.  E.  655; 
Grant  v.  Stillwater  (1886)  36  Minn. 
242,  28  N.  W.  660;  Magee  v.  Troy 
(1888)  48  Hun,  383,  1  N.  Y.  Supp.  24, 
affirmed  in  (1890)  119  N.  Y.  640,  23 
N.  E.  1148;  McCouU  v.  Manchester 
(1888)  86  Va.  579,  2  L.R.A.  691,  8  S.  E. 
879 

•Cleveland  v.  King  (1889)  132  U.  S. 
■  295,  33  L.  ed.  834,  10  Sup.  Ct.  Rep.  90 
(protection  of  building  materials  by 
lights).  The  court  in  this  case  said: 
"He  was  also  permitted,  against  the 
defendant's  objection,  to  read  in  evi- 
dence two  permits  given  by  the  city 
through  its  board  of  improvements, 
one  to  E.  Rosenfeld,  dated  July  16, 
1879,  and  the  other  to  Frank  Koster- 
ing,  dated  September  19,  1879,  each 
permit  authorizing  the  person  named 
therein  to  occupy  one  half  of  the  side- 
walk and  one  third  in  width  of  the 
street  in  front  of  the  premises  owned 
by  Rosenfeld,  during  a  period  of  sixty 
days  from  the  -date  of  the  permit,  for 


applied  by  a  court  which  treats  af- 
firmative proof  of  notice  of  the  unsafe 
condition  as  a  prerequisite  to  the  im- 
putation of  liability  to  the  corporation, 
or  by  a  court  which  takes  the  position 
that  the  mere  issuance  of  a  permit 
renders  it  chargeable  with  such  notice. 
With  relation  to  the  former  of  these 
theories,  the  rule  imports  that  the  duly 
of  the  corporation  is  limited  to  the 
safeguarding  of  travelers  against  un- 
safe conditions  of  which  it  has  notice.* 
With  relation  to  the  latter  theory,  it 
imports  that  the  corporation,  although 
precluded  from  relying  on  the  absence 
of  notic^  is  not. under  an  absolute 
obligation  to  respond  for  every  acci- 
dent a  man  may  suffer  in  its  streets. 
It  is  simply  bound  to  practise  due  care 
and  diligence  in  the  exercise  of  its 
powers,  and  in  the  application  of  its 
resources  towards  the  objects  named.* 
An  action  cannot  be  maintained 
against  the  licensing  corporation,  if. 
as  a  matter  of  fact,  the  conditions 
which  caused  the  injury  complained 
of  were  not  dangerous  to  persons  us- 
ing the  highway  in  the  ordinary  man- 
ner.* Or  if  the  precautions  taken  for 

the  purpose  of  placing  building  ma- 
terials thereon,  subject,  however,  to 
the  provisions  of  the  ordinance  re- 
quiring that  such  materials  be  pro- 
tected 'with  a  sufficient  number  of 
lights  from  dusk  until  daylight,  dur- 
ing every  day  that  the  same  shall  re- 
main,' and  to  the  condition  that  the 

fierson  neglecting  that  duty  should  be 
iable  to  the  penalty  imposed  by  the 
ordinance,  and  for  all  damages  to  per- 
son or  property  growing  out  of  such 
neglect."  Compare  also  Louisville  v. 
Keher  (1904)  117  Ky,  841,  79  S.  W. 
270,  where  the  same  doctrine  was  tak- 
en for  granted  with  reference  to  an 
ordinance  regulating  the  same  matter. 
•Dill.  Mun.  Corp.  5th  ed.  %  1711. 
*For  a  case  illustrating  ttiis  point 
of  view,  see  Warsaw  v.  Dunlap  (1887) 
112  Ind.  576,  11  N.  E.  623,  14  N.  B.  568. 

•District  of  Columbia  v.  Woodbury 
(1890)  136  U.  S.  460,  34  L.  ed.  472,  10 
Sup.  Ct.  Rep.  990. 

•McCord  V.  Ossining  (1887  Sup.  Ct. 
Gen.  T.)  10  N.  Y.  S.  R.  407,  affirmed  in 
(1890)  118  N.  Y.  686,  23  N.  E.  1161 
(action  based  on  the  theory  that  plain- 
tiff's horse  took  fright  at  stones  de- 
posited on  the  side  of  the  highway  for 
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the  protection  of  travelers  were  Buf- 
ficientj 

The  duty  to  which  the  issuance  of 
a  permit  subjects  a  corporation  with 
regard  to  the  protection  of  travelers 
against  injury  from  unsafe  conditions 
arising  from,  or  incidental  to,  the  per- 
formance of  the  authorized  work,  in- 
ures to  the  benefit  of  children,  as  well 
as  of  adults.' 

If  the  liability  of  the  corporation  is 
otherwise  predicable,  the  fact  that 
the  authorized  work  was  being  per- 
formed by  an  independent  contractor 
does  not  constitute  a  defense." 

The  corporation  cannot  in  ^ny  event 
be  held  liable  unless  it  appears  that 
the  conditions  created  by  the  party 
acting  under  its  permit  were  the 
proximate  cause  of  the  injury  com- 
plained of." 


the  purpose  of  building  a  wall)  ;  Win- 
ters V.  New  York  (1888)  15  Da(y,  102, 
2  N.  Y.  Supp.  696  (plank»  placed  across 
sidewalk  for  convenience  of  workmen 
who  had  to  carry  materials  from  the 
carriageway  to  a  house  under  con- 
struction, turned  under  the  foot  of  one 
of  tfaem»  and  threw  him  against  a 
spike -that  stood  in  the  carriageway). 

^  District  of  Columbia  v.  Woodbury 
(1890)  186  U.  S.  450,  464,  34  L.  ed. 
472,  477,  10  Sup.  Ct.  Rep.  990;  Kansas 
City  V.  Bermingham  (1891)  46  Kan. 
212,  25  Pac.  669;  Stephens  v.  Macon 
(1884)  83  Mo.  352;  Carlson  v.  New 
York  (1912)  160  App.  Div.  264,  134 
N.  Y.  Supp.  661  (building  materials 
sufficiently  guarded  by  light). 

■Gnau  V.  Ackerman  (1916)  166  Ky. 
258.  179  S.  W.  217. 

*For  an  explicit  affirmation  of  this 
doctrine,  see  Pace  v.  Webster  City 
(1908)  138  Iowa.  107.  115  N.  W.  888; 
Kinsey  v.  Kinston  (1907)  145  N.  C. 
108,  58  S.  E.  912.  It  was  taken  for 
granted  in  many  of  the  cases  in  gS  6 
to  12.  infra. 

"  Liability  affirmed:  Moore  v.  Town- 
send  (1899)  76  Minn.  64,  78  N.  W.  880. 
6  Am.  Neg.  Rep.  96;  Bassett  v.  St. 
Joseph  (1873)  53  Mo.  290. 14  Am.  Rep. 
446  («ity  liable  if  its  negligence  was 
one  of  two  concurrent  causes  of  the 
injury  complained  of) ;  Daneschocky 
V.  Sieble  (1917)  196  Mo.  App.  470,  193 
S.  W.  966  (same  point). 

Liability  denied:  Youngblood  v. 
Mason  City  (1914)  165  Iowa,  488.  146 
N.  W.  20;  Beetz  v.  Brooklyn  (1896)  10 


A  duty  on  the  part  of  the  munici- 
pality to  take  proper  measures  to  pro- 
tect the  public  against  the  dangers 
created  by  the  unauthorized  work 
arises  as  soon  as  it  has  notice,  actual 
or  constructive,  that  the  work  is  in 
progress." 

S  8,  InconaUtent    findlnga    and  judg- 
ments. 

The  right  of  a  complainant  to  hold 
the  corporation  liable  for  an  injury 
caused  by  unsafe  conditions  is  mani- 
festly dependent  upon  whether  the  ex- 
istence of  those  conditions  imports 
negligence  on  the  part  of  the  person 
to  whom  the  permit  was  issued.  Ac- 
cordingly, in  an  action  brought  against 
both  the  corporation  and  the  licensee, 
a  judgment  absolving  the  latter  and 
imposing  liability  upon  the  former  is 
fundamentally  erroneous.^ 

App.  Div.  382.  76  N.  Y.  S.  R.  1376,  41 
N.  Y.  Supp.  1009;  Storey  v.  New  Yoric 
(1898)  29  App.  Div.  316,  51 N.  Y.  Supp. 
580 ;  Von  Lengerke  v.  New  Yoric 
(1912)  150  App.  Div.  98,  134  N.  Y. 
Supp.  832 ;  Koch  v.  Williamsport 
(1900)  195  Pa.  488,  46  Atl.  67,  7  Am. 
Neg.  Rep.  663. 

"Badgley  v.  St.  Louis  (1899)  149 
Mo.  122,  60  S.  W.  817  (verdict  set 
aside  on  the  ground  merely  of  error  aa 
regards  form  of  instruction) ;  Weed  v. 
BaUston  Spa  (1879)  76  N.  Y.  329; 
Boyle  V.  Hazleton  (1896)  171  Pa.  167, 
83  Atl.  142  (where  the  work  was  ille- 
gal, because  not  authorized  by  a  com- 
petent official) ;  Myers  v.  Philadelphia 
(1907)  217  Pa.  159.  10  L.R.A.(NJS.) 
678,  66  Atl.  251. 

In  the  Boyle  Case  (Pa.)  supra,  the 
court  said:  "The  cases  cited  to  sus- 
tain the  borough's  contention  that  it 
is  not  liable  to  the  plaintiff  for  the 
injury  she  received  in  consequence  of 
the  work  done  by  Rausch  are  not  ap- 
plicable to  the  facts  of  this  case.  They 
are  cases  in  which  the  work  was  done 
under  a  contract  with  or  license  from 
the  municipality,  white  in  thi^  case  the 
work  was  done  without  its  permission 
and  in  violation  of  its  laws.  We  see 
no  occasion,  and  we  are  not  disposed, 
to  go  a  hair's  breadth  beyond  them  in 
relaxing  the  supervision  by  a  munici- 
pality of  the  streets  within  it." 

1  In  Gregg  V.  Wilmington  (1311)  \aa 
N.  C.  18,  70  S.  E.  1070,  the  bricks  taken 
from  a  building  which  one  W  was  em- 
ployed to  demolish  were,  with  the  per- 
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$  «.  IMMUt^  of  vowfermUon  in  r^ap&ei 
of  worh  wndffrlafcMi  wMJkoHt  a  /omiol 
permit. 

It  is  well  settled  that  where  the 
work  to  which  the  unsafe  conditions 
in  question  were  incidental  was  not 
authorized  by  a  permit,  the  corpora- 
tion cannot  be  held  liable  unless  its 

mission  of  the  authorities,  piled  upon 
the  sidewalk  and  the  roadway  adjacent 
to  the  buildinjr.  The  jar  of  a  passing 
street  car  caused  the  pile  to  topple 
over  and  fall  upon  the  plaintiff's  intes- 
tate^ who  happened  to  be  then  stand- 
ing near  it.  In  an  action  against  W 
and  the  city,  the  plaintiff  alleged  neg- 
ligence on  the  part  of  the  former  with 
respect  to  the  manner  in  which  the 
bricks  were  piled,  and  on  the  part  of 
the  latter  with  respect  to  pehnitting 
the  bricks  to  remain  in  the  street  after 
it  either  knew,  or  could  have  known, 
its  dangerous  condition.  The  trial 
judge  set  aside  a  special  finding  to  tiie 
effect  the  intestate  had  not  been  killed 
through  the  negligence  of  W,  and  gave 
judgment  against  the  city  on  the  other 
findings!  Held,  that  this  disposition 
of  the  case  was  improper,  and  that  the 
entire  verdict  should  have  been  set 
aside.  The  court  said:  "The  negli- 
gence of  Woolvin  necessarily  preceded 
that  of  the  city,  if  there  was  any  neg- 
ligence at  all,  for  the  city  is  charged 
with  negligence,  not  because  it  care- 
lessly piled  the  bricks  in  the  street, 
but  because,  Woolvin  having  so  negli- 
gently piled  them,  it  permitted  them  to 
remain  so  negligently  piled  in  the 
street  and  thereby  to  become  danger^ 
ous  to  the  public.  The  negligence  of 
the  city,  upon  the  admitted  facts,  is 
directly  and  necessarily  dependent  up- 
on the  negligence  of  Woolvin,  and  can- 
not exist  without  it.  If  Woolvin  was 
not  negligent,  then  the  city  is  free 
from  blame,  for  it  is  not  alleged,  nor 
is  it  suggested,  that  the  intestate 
would  have  been  killed  or  injured  in 
any  way  if  the  bricks  had  been  prop- 
erly stacked  and  secured.  .  .  .  The 
verdict  of  the  jury  was,  therefore,  in- 
consistent. They  could  not,  in  law, 
discharge  Woolvin  and  charge  the  oth- 
er defendant.  But  it  does  not  follow 
that  because  Woolvin  is  guilty  the  city 
is  also,  because,  in  order  to  charge  the 
city  with  negligence,  the  jury  miist 
find  not  only  that  the  bricks  were  neg- 


knowledge,  actual  or  oonstructiTe,  of 
those  conditions,  is  established  by  af- 
flrmative  evidence.^ 

This  rule  has  also  been  treated  as 
controlling  in  cases  in  which  the  ele- 
ment of  the  absence  of  a  permit  was 
not  adverted  to  at  all,  and  the  lia- 
bility of  the  corporation  was  discussed 
with  reference  to  the  doctrine  which 

ligently  piled  by  Woolvin,  but  that  the 
city,  with  actual  or  constructive  knowl- 
edge of  their  dangerous  condition,  per- 
mitted them  to  remain  so.  .  .  . 
This  is  our  case,  and  we  think  that  the 
judge  should  have  set  aside  the  en- 
tire verdict,  as  it  was  the  only  course 
to  adopt  that  would  conduce  to  a  fair 
trial  and  give  to  each  of  the  parties 
an  equal  chance  to  be  heard,  without 
being  fettered  or  hampered  by  a  re- 
stricted triaU  It  will  not  prejudice 
the  plaintiff,  for  if  then  was  action- 
able negligence  on  the  part  of  Wool- 
vin, or  if  both  defendants  were  guilty 
of  such  negligence,  the  plaintiff  will 
recover  against  one  or  both,  according 
to  his  right  in  law,  but  one  or  both 
of  the  defendants  may  suffer  great 
detriment  and  wrong  by  the  opposite 
course." 

In  Raymond  t.  Keseberg  (1893)  84 
Wis.  302,  19  L.R.A.  643,  54  N.  W.  612. 
it  was  held  that  special  findings  to 
the  effect  that  the  corporation  was, 
and  that  the  licensee  was  not,  guilty 
of  negligence,  were  inconsistent  and 
contradictory,  and  would  not  sustain 
a  judgment  against  the  former. 

^  Lewis  V.  Atlanta  (1886)  77  6a.  756, 
4  AuL  St  Rep.  108,  distinguishing  Sa- 
Tannah  v.  Donnelly  (1883)  71  Ga.  258; 
Jones  V.  Clinton  (1896)  100  Iowa,  333, 
69  N.  W.  418;  Abilene  v.  Cowperthwait 
(1893)  62  Kan.  324,  84  Pac.  796;  Bragg 
T.  Bangor  (1863)  61  Me.  632  (decided 
with  reference  to  an  express  statutory 
provision  limiting  liability  of  city  to 
cases  in  whic^i  it  had  "reasonable  no- 
tice") ;  Weed  v.  Ballston  Spa  (1879) 
76  N.  Y.  329;  Rehberg  v.  New  York 
(1883)  91  N.  Y.  137,  43  Am.  Rep.  657; 
Shook  V.  Cohoes  (1888)  108  'S.  Y.  648, 
16  N.  E.  531 ;  Bunch  v.  Edenton  (1884) 
90  N.  C.  431  (plaintiff  held  entitled  to 
recover  for  injuries  caused  by  falling 
into  an  excavation  made  for  a  cellar 
adjacent  to  the  boundary  line  of  a 
street,  and  left  unguarded  and  un- 
lighted  for  a  month) ;  Bloor  v.  Dela- 
fleld  (1887)  69  Wis.  276,  84  N.  W.  115. 
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Accords  to  abutters  the  right  of  mak- 
ing a  temporary  use  of  a  highway  for 

«In  Keyes  v.  Cedar  Falls  (1899)  107 
Iowa,  509,  78  N.  W.  227,  where  an  ac- 
tion was  held  to  be  maintainable  by  a 
person  who  had  fallen  at  night  into  an 
unguarded  excavation  made  for  the 
area  of  a  new  building,  then  in  course 
of  construction  for  a  firm  of  which 
one  Olbrich,  the  chairman  of  the  de- 
fendant's committee  on  streets,  was  a 
member,  it  was  contended  without  suc- 
cess that*  as  Olbrich  had  no  authority 
from  the  ciV  to  make  the  excavation, 
it  was  to  his  interest  not  to  convey 
the  knowledge  he  possessed  to  the 
city,  and  that  the  presumption  of 
knowledge  on  the  part  of  the  city  did 
not  obtain/*  The  court  said :  "In  the 
case  before  us,*  Olbrich  and  the  city 
were  equally  interested  in  having  the 
excavation  so  guarded  as  that  injury 
would  not  result,  and  thqre  is  every 
reason  to  suppose  that  an  agent  so  in- 
terested would  convey  his  Knowledge 
to  his  principal.  But  it  is  argued  that, 
as  Clay  &  Olbrich  had  no  permission 
to  make  the  excavation,  they  became 
trespassers,  and  that  it  was  to  01.- 
brich's  interest  to  keep  from  the  city 
notice  of  the  fact  that  he  had  dug  the 
area  for  his  window.  It  does  not  ap- 
pear from  the  evidence  that  defendant 
required  building  permits  or  licenses 
to  be  issued  to  those  who  would  build 
up  to  the  street  lines,  and,  in  the  ab- 
sence of  such  requirements,  builders 
had  the  right  to  temporarily  use  a  rea- 
sonable portion  of  the  street  for  build- 
ing material  and  in  excavating  for 
foundations  and  cellars.  O'Linda  v. 
Lothrop  (1839)  21  Pick.  (Mass.)  297, 
32  Am.  Dec.  261;  Clark  v.  Fry  (1858) 
8  Ohio  St  368,  72  Am.  Dec.  590.  .  .  . 
In  this  case  it  appears  that  the  city 
knew  that  Clay  &  Olbrich  were  occupy- 
ing the  street  and  making  excavations 
for  their  building,  and  they  entered 
no  protest  against  it.  There  is  no  evi- 
dence whatever  that  either  Clay  or 
Olbrich  was  attempting  to  gain  any 
advantage  of,  or  to  perpetrate  any 
fraud  upon,  the  city;  and  there  is  no 
reason  for  supposing  that  concealment 
of  the  fact  that  they  were  making  the 
excavation  would  have  been  to  their 
advantage.  Such  a  hole  in  the  surface 
of  the  street  would  be  apparent  to  the 
most  casual  observer,  and  there  could 
have  been  no  thought  of  concealment 
in  the  mind  of  Olbrich  when  he  or- 
dered the  work  done." 

In  Miller  v.  Missouri  Wrecking  Co. 


purposes  connected  with  the  oecapa- 
tion  of  their  premises.* 

(1916)  —  Mo.  — ,  187  S.  W,  45,  a  ver- 
dict  in  favor  of  a  city  was  s^  aside 
in  an  action  brought  by  a  girl  of  four- 
teen, who  had  been  injured  by  the  fall 
of  a  steel  beam  from  a  pile  deposited 
next  to  the  wall  of  a  building  which 
the  codef  endant  of  the  city  was  wreck- 
ing. The  case  was  held  not  to  come 
within  the  scope  of  the  rule  which  en- 
titles abutters  to  make  a  temporary 
use  of  streets  for  the  purpose  of  load- 
ing and  unloading  materials.  The 
court  relied  on  certain  cases  illustrat- 
ing the  rule  that  "cities  are  held  liable 
for  injuries  resulting  from  their  negli- 
gently suffering  structures  and  exca- 
vations to  exist*  on  private  property 
adjacent  to  a  street.  This  rule  is 
broad  enough  to  include  that  portion 
of  the  street  shown  in  this  case  to  lie 
between  the  sidewalk  and  the  property 
line.'*  Evidence  that  the  pile  of  beams 
had  stood  at  the  same  place  for  seven 
or  more  weeks  before  the  plaintiff  was 
injured,  was  held  to  be  sufficient  *^ 
take  the  question  of  constructive  no- 
tice to  the  jury  if  the  pile  of  beams  in 
fact  presented  the  appearance  plain- 
tiff's evidence  tended  to  prove  it  did." 

In  Loberg  v.  Amherst  (1894)  87  Wis. 
684,  41  Arti.  St.  Rep.  69,  68  N.  W.  1048. 
the  plaintiff's  horse  took  fright  at  the 
mortar  boxes  required  for  the  plaster- 
ing of  a  house.  The  court  said: 
"There  was  nothing  in  their  mere 
presence  there  for  such  a  purpose  to 
operate  either  as  constructive  notice 
to  the  town  authorities,  or  as  actual 
notice  to  the  overseer  who  merely  saw 
them  there  tiie  day  before  the  accident, 
that  Jensen  was  exceeding  his  prima 
facie  rights  as  an  abutter  on  the  high- 
way, or  making  an  unreasonable  and 
unlawful  use  of  it." 

If.  lUttatrtMoe  eaaea. 

pedestrtatM,  iwhtetea,  mid  Jkoraea  wfflb 

hv,iiaing  material*  deposited  in  street. 

In  Cleveland  v.  King  (1889)  132  U. 
S.  295,  33  L.  ed.  334,  10  Sup.  Ct  Rep. 
90,  affirming  (1885)  28  Fed.  835,  the 
plaintiff  was  injured  by  being  thrown 
out  of  her  buggy,  when  it  came  into 
collision  With  a  mortar  box  which, 
with  other  building  materials,  had 
been  placed  by  licensees  of  the  defend- 
ant city  upon  one  of  its  streets.  There 
was  evidence  tending  to  show  that  the 
obstniitioiit  w«n  not  indicated  by 
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lights  or  signals^-  ao  as  to  give  warn- 
ing to  peraons  parsing  in  veniclea,  and 
that  a  greater  width  of  street  was  oc- 
cupied by  these,  building  materials 
than  was  Justified  by  uie  permits 
granted.  A  verdict  In  favor  of  the 
plaintiff  was  upheld  for  reasons  thus 
stated:  "If  the  obstruction  in  ques- 
tion was  on  Bank  street  unnecessarily, 
or  for  an  unreasonable  length  of  time, 
or  was  there  without  proper  light  or 
other  guards  to  indicate  its  locality, 
and  such  condition  of  the  street  at  tiie 
time  the  plaintiff  was  injured  ttcisted 
with  the  knowledge  of  the  city,  either 
actual  or  constructive,  for  a  sufficient 
length  of  time  to  remedy  it  by  the  ex- 
ercise of  proper  diligence,  the  liability 
of  the  cily  cannot  be  doubted,  in  view 
of  the  decisions  of  the  supreme  court 
of  Ohio  and  of  this  court.  .  .  .  The 
fact  that  the  permits  to  Rosenfeld  and 
Kostering  only  authorized  tiiem  to  oc- 
cupy one  half  of  the  street  for  the 
purpose  of '  depositing  building  ma- 
terials hereon,  and  required  tibem  to 
indicate  the  locality  of  such  materials 
by  proper  lights,  during  the  whole  of 
every  night  that  they  wm  left  in  the 
street^  did  not  relieve  the  titj  of  the 
doty  of  exercising  such  reasonable 
diligence  as  the  circumBtances  ro- 
quiried,  to  prevent  tiie  street  from  be- 
ing occupied  by  those  parties  in  such 
a  wfty  as  to  endanger  passers-by  in 
their  use  of  it  in  all  proper  ways. 
Whether  that  degree  of  diligence  was 
exercised  by  the  city,  through  its 
agents;  whether  Its  officers  had  such 
notice  or  knowledge  of  the  use  of  Bank 
street,  in  the  locali^  mentioned,  by 
tiie  parties  to  whom  the  above  permiw 
were  granted,  as  was  inconsistent  with 
the  safety  of  passers-by  using  it  with 
due  diligence;  whether,  in  fact,  the 
materials  and  obstructions  placed  by 
Kostering  on  the  street  were  sufficient- 
ly Indicated  by  signal  lights  or  other- 
wise, during  the  nighttime;  and 
whether  the  plaintiff  was  himself  guil- 
ty of  such  negligence  as  contributed  to 
his  injury, — were  questions  fairly 
submitted  to  the  jury,  and  are  not  open 
for  consideration  in  this  court/*  From 
this  extract,  as  well  as  from  the  rul- 
ing that  the  allegations  of  the  petition 
were  sufficient,  because  broad  enough 
to  admit  proof  of  notice  on  the  part 
of  the  city,  it  is  evident  that  the  court 
must  have  proceeded  upon  the  theory 
that  the  right  of  recovery  was  condi- 
tional upon  the  ability  of  the  plaintiff 
to  show  by  i^rmative  evidence  that 
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such  notice  was  imputable.  That  the- 
ory is  different  from  tite  one  subse- 
quent^ applied  in  District  of  Columbia 
V.  Woodbury  (1890)  136  U.  &  460,  34 
L.  ed.  472, 10  Sup.  Ct.  Bep.  990,  where 
the  assurance  of  a  permit  was  regard- 
ed as  being  in  itself  sufficient  to  af- 
fect the  municipalil^  with  notice  of 
any  dangerous  conditions  which  might 
result  from  the  work.  See  §  12,  infra. 

In  Harrison  v.  Davis  Constr.  Go. 
(1914)  42  Ai»>.  D.  C.  25S,  a  bicyclist 
came  into  collision  with  some  loose 
bricks  remaining  after  the  removal  of 
a  pile  which  had  been  deposited  in  the 
street  by  a  contractor  employed  to  im- 
prove a  school  building  of  the  District 
of  (^lumbia,  one  of  the  defendants. 
The  evidence  showed  that  warning 
lights  had  been  displayed  as  long  as 
the  pile  of  brick  was  maintained  in  the 
street,  but  that  the  position  of  the 
loose  bricks  was  not  indicated  by  any 
such  light.  It  was  also  shown  tiiat  the 
pile  could  not  have  been  removed  ear* 
iiw  than  during  the  day  preceding  the 
accident.  The  judgment  of  the  trial 
jud^,  holding  that  the  District  was 
not  affected  with  notice  of  the  dan- 
gerous condition  of  the  street  at  the 
time  of  the  accident,  was  sustained. 

In  Brown  v.  Chicago  (1907)  186  EUL- 
App.  126,  the  plaintiff,  while  taking 
a  snort  cut  across  the  roadway  from 
the  wdlnary  line  of  a  sidewalk  to  the 
comer  of  a  temporary  foo^tii  con- 
structed round  a  fence  erected  in  front 
of  a  building  under  construction, 
stumbled  against  a  piece  of  scantling 
lying  flat  upon  the  surface  of  the 
street.  Held,  that  as  a  portion  of  the 
street  had  been  designated  and  pre- 
pared for  the  use  of  pedestrians,  and 
as  the  scantling  did  not  make  the 
street  dangerous  for  horsemen  or  ve- 
hicles, the  defendant  was  not,  as  re- 
gards the  plaintiff,  guilty  of  action- 
able negligence  in  permitting  the 
scantling  to  lie  where  it  was.  The 
court  said :  "It  is  to  be  inferred  from 
the  evidence  that  there  was  at  the 
time  of  the  accident  sufficient  light  to 
enable  appellant  to  see  the  projecting 
scantling,  for  he  says  he  saw- it  after 
he  fell.  If  he  chose  to  use  that  por- 
tion of  the  street  designated  for  ve- 
hicles instead  of  the  portion  desig- 
nated for  pedestrians,  it  was  his  duty 
to  exercise  sufficient  care  to  avoid  an 
obstacle  of  that  character." 

In  Indianapolis  v.  Doherty  (1880)  71 
Ind.  5,  a  verdict  for  the  plaintiff  was 
sustained  in  an  action  brought  to  re- 
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cover  injuries  caused  by  the  collision 
of  his  buggy  with  an  unlighted  pile  of 
materials.  The  following  instruction 
was  approved:  "When  the  city  issues 
a  building  permit  to  use  and  obstruct 
a  street,  it  is  the  duty  of  the  corporate 
authorities  to  see  to  it  that  the  per- 
sons whom  she  authorizes  to  use  her 
streets  shall  properly  guard  and  pro- 
tect such  obstructions;  and,  if  she  neg- 
ligently fails  to  perform  this  duty,  she 
is  responsible  to  one  who  is  injured 
while  properly  using  such  streets,  and 
who  is  at  the  time  exercising  due 
care."  The  court  said :  "It  is  the  duty 
of  cities  to  keep  their  streets  and  side- 
walks in  a  reasonably  safe  condition 
for  travel  in  the  ordinary  modes,  and, 
in  default  of  doing  so.  they  are  liable 
in  damages  to  persons  injured  by  the 
neglect;  and  this  liability  cannot  be 
escaped  on  the  ground  that  the  per- 
sons using  a  part  of  the  street  for 
building  purposes  may  themselves  be 
liable  to  persons  injured  by  t^e  ob- 
struction. It  is  the  duty  of  the  city 
to  see  that  such  obstructions  are  kept 
in  such  condition,  by  barricades, 
lights,  or  such  other  means  as  may  be 
necessary,  as  to  render  travel  reason- 
ably safe."  The  language  thus  used 
■  would  seem  to  import  that  the  defend- 
ant was  regarded  as  being  absolutely 
liable  for  the  negligence  of  the  li- 
censee in  failing  to  take  appropriate 
precautions,  irrespective  of  whether  it 
was  chargeable  with  notice,  actual  or 
constructive,  of  the  unsafe  conditions 
caused  by  that  negligence.  If  so,  the 
doctrinal  standpoint  was  different 
from  that  indicated  by  the  next  ease 
cited. 

In  Warsaw  v.  Dunlap  (1887)  112 
Ind.  576,  11  N.  E.  623, 14  N.  E.  568,  the 
plaintiff,  while  walking  along  a  street 
during  the  nighttime,  was  injured  by 
a  fall,  which  he  alleged  to  have  been 
caused  by  a  plank  projecting  across 
the  sidewalk  from  the  wall  of  a  build- 
ing in  course  of  erection.  It  was  also 
shown  by  all  witnesses  who  testified 
on  the  subject  that  a  platform,  or  run- 
way, was  placed  across  the  sidewalk 
on  the  preceding  day,  for  the  purpose 
of  conveying  bricks  to  the  walls  of  the 
building;  but  they  also  asserted  that 
the  planks  were  all  removed  from  the 
sidewalk  when  the  work  ceased  late 
in  the  evening.  There  being  no  con- 
flict of  evidence  with  respect  to  the 
removal,  the  only  fair  inference  from 
the  opinion  of  the  court  was  that  the 

Slank  was  placed  across  the  sidewalk 
y  some  wrongdoer.   Bat  even  if  this 


inference  were  not  proper,  it  was  con- 
sidered that  the  city  could  not  be  held 
liable,  because  there  was  no  evidence 
that  it  had  actual  notice  of  the  condi- 
tions, and  the  time  elapsing  between 
the  hour  that  the  workmen  removed 
the  planks  and  that  at  which  the  acci- 
dent happened  was  not  suflScient^to 
charge  it  with  notice. 

In  LAporte  v.  Henry  (1908)  41  Ind. 
App.  197,  83  N.  E.  655,  where  the 
plaintiff's  team  collided  with  an  un- 
lighted  pile  of  building  materials,  it 
was  held  that  a  demurrer  to  a  para- 
graph of  the  answer  of  the  city,  which 
alleged  that  the  obstructions  were  per- 
mitted in  the  street  under  a  city  ordi- 
nance, had  been  properly  sustained,  as 
the  negligence  complained  of  was  not 
permitting  the  obstructions  to  remain 
in  the  street,  but  permitting  them  to 
remain  unguarded  and  unprotected. 

In  Kansas  City  v.  McDonald  (1899) 
60  Kan.  481,  45  L.R.A.  429,  57  Pac.  123. 
6  Am.  Neg.  Rep.  67,  the  plaintiff's  hus- 
band, while  driving  a  hook  and  ladder 
wagon,  was  thrown  off  and  killed  when 
it  came  into  collision  with  an  unlight- 
ed  pile  of  rocks  deposited  in  front  of 
some  houses  then  in  course  of  con- 
struction. There  was  then  an  ordi- 
nance in  force,  providing  that  persons 
engaged  in  the  construction  of  any 
building  might  occupy  so  much  of  the 
street  in  front  thereof  as  was  neces- 
sary for  the  purpose  of  depositing  ma- 
terial for  use  in  its  construction,  not 
over  one  third  of  the  vldth  of  the 
street  so  to  be  occupied.  A  judgment 
for  the  plaintiff  was  affirmed  on 
grounds  thus  stated:  "The  ordinance 
permitting  a  use  of  a  portion  of  the 
street  for  the  deposit  of  building  ma* 
terial  thereon  was  not  invalid.  Dill. 
Mun.  Corp.  4th  ed.  §  730.  In  the  ab- 
sence of  such  ordinance  a  license  thus 
to  encroach  upon  the  street  might  be 
implied,  and  a  temporary  occupation 
be  lawful,  from  the  necessities  of  the 
case,  when  buildings  fronting  on  the 
street  were  being  erected.  Yet,  such 
use  being  exceptional  and  foreign  to 
the  purposes  for  which  the  thorough- 
fare was  laid  out  and  maintained,  the 
duty  devolved  upon  the  city  to  exer- 
cise vigilance  with  respect  to  the 
rights  of  a  traveler  who  might  be 
harmed  by  such  obstructions  in  his 
way.  .  .  .  The  negligence  of  the 
city  was  clearly  shown.  It  suffered 
one  of  its  principal  thoroughfares  to 
be  obstructed  in  a  place  likely  to  oc- 
casion injary  to  persons  having  a  right 
to  trnrel  thereon,  and  permitted  this 
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obstruction  to  remain  unguArded  and 
without  lights  or  warnings  to  prevent 
accidents  in  th6  nighttime,  in  disre- 
gard of  a  lawful  duty  imposed  upon 
it."  This  unqualified  language,  when 
taken  in  connection  with  the  circum- 
iitance  that,  so  far  as  appears,  no  af- 
firmative evidence  of  notice  was  in- 
troduced, would  seem  to  import  that, 
for  the  purpose  of  its  decision,  the 
court  must  have  proceeded  upon  the 
theory  that  the  implied  license,  which 
was  assumed  to  have  been  granted 
with  respect  to  the  deposit  of  the  ma- 
terials, had  operated  so  as  to  cast  up- 
on the  city  an  absolute  duty,  which 
rendered  it  responsible  for  the  unsafe 
conditions  in  question,  irrespective  of 
whether  it  was  shown,  by  affirmative 
evidence,  to  have  had  knowledge,  ac- 
tual or  constructive,  of  the  absence  of 
precautionary  signals  at  the  time  of 
the  accident.  If  this  was  the  position 
of  the  court,  its  doctrinal  standpoint 
was  different  from  that  reflected  in  the 
earlier  case  of  Kansas  City  v,  Ber- 
mingham  (1891)  45  Kan.  212,  25  Pac. 
669.   See  §  12,  infra. 

In  Louisville  v.  Nicholls  (1914)  158 
Ky.  516,  165  S.  W.  660,  the  plaintiff 
city  was  held  to  be  entitled  to  recover 
the  amount  which  it  had  been  com- 
pelled to  pay  as  damages  to  a  person 
who  had  been  injured  by  stumbling 
over  a  stone  upon  the  sidewalk  in 
front  of  a  newly  erected  building. 

In  DeGarmo  v.  Vogt  (1913)  151  Ky. 
847,  152  S.  W.  969,  where  the  plaintiff 
had  come  into  collision  with  a  pile  of 
gravel,  deposited  by  a  contractor  on  a 
sidewalk  for  the  purpose  of  refacing 
a  house,  a  verdict  for  the  abutter,  the 
city,  and  the  contractor  was  sustained, 
the  evidence  being  conflicting  with  re- 
gard to  the  sufficiency  of  the  means 
adopted  for  guarding  the  obstruction. 
The  court  agreed  with  the  contention 
of  counsel  that  one  of  the  instructions 
submitting  the  question  whether  the 
ci^  knew,  or  with  the  exercise  of  ordi- 
nary care  could  have  known,  of*  the 
dangerous  condition  of  the  sidewalk, 
"was  erroneoas,  because  the  city  was 
already  charged  with  notice  when  it 
iMued  its  permit  and  granted  the  right 
to  use  the  sidewalk  for  building  ma- 
terial ;  that  it  knew  the  sidewalk  was 
to  be  used  for  that  purpose,  and  it 
must  therefore  have  taken  means, 
without  further  notice,  to  protect  the 
public  from  danger  by  reason  of  the 
obstruction  contemplated  in  the  per- 
mit." It  was  held  that,  under  the  cir- 


cumstances, the  error  complained  of 
was  not  prejudicial. 

In  Covington  v.  Johnson  (1902)  24 
Ky.  L.  Rep.  602,  69  S.  W.  703,  12  Am. 
Neg.  Rep.  286,  where  the  plaintiff  was 
injured  at  night  by  striking  his  foot 
against  a  plank  laid  as  a  covering  over 
a  hole  made  in  a  sidewalk  (purpose 
not  stated),  a  verdict  against  defend- 
ant city  was  held  to  be  warranted  by 
evidence  showing  that  the  defect  had 
existed  at  least  three  days.  It  is  not 
clear  from  the  report  whether  a  per- 
mit had  been  issued.  In  Louisville  v. 
Keher  (1904)  117  Ky.  841,  79  S.  W. 
270,  where  a  verdict  for  the  plaintiff 
was  sustained,  the  injury  complained 
of  was  caused  by  the  collision  of  a 
bicycle  with  a  pile  of  rocks  placed  by 
contractors  round  a  mortar  bed  in 
front  of  a  house  which  they  were 
building.  The  evidence  of  the  plain- 
tiff's witnesses  tended  to  show  that  at 
the  time  of  the  accident  there  were  no 
lights  of  any  sort  on  the  obstruction, 
or  about  it;  that  it  had  existed  in  the 
street  for  several  weeks,  with  the 
knowledge  of  the  officers  of  the  city; 
and  that  for  two  or  three  nights,  at 
least,  before  the  plaintiff  was  hurt, 
it  was  not  lighted  in  any  way.  The 
court  approved  instructions  to  the  ef- 
fect that  it  was  the  duty  of  the  person 
using  the  street  as  a  place  of  deposit 
for  building  material  to  protect  per- 
sons using  the  street  at  night  from 
injury  by  giving  notice  or  warning  of 
the  obstruction  to  the  street  by  plac- 
ing sufficient  lights  upon  or  near  the 
material;  that  it  was  the  duty  of  the 
defendant  city  to  exercise  ordinary 
care  in  causing  the  said  warning  to  be 
given  by  persons  to  whom  it  may  have 
given  a  license  to  use  a  portion  of  a 
public  street  as  a  place  of  deposit; 
and  that  if  the  jury  should  believe 
from  the  evidence  that  the  defendant 
city  did  not  exercise  ordinary  care  to 
have  the  said  notice  of  warning  given 
of  the  obstruction  to  the  street,  then 
the  law  was  for  the  plaintiff  against 
the  city.  The  precedents  cited  were: 
District  of  Columbia  v.  Woodbury 
(1890)  186  U.  &  460,  34  L.  ed.  472,  10 
Sup.  Ct.  Rep.  990;  Stephens  v.  Macon 
(1884)  83  Mo.  346;  Sutton  v.  Sno- 
homish (1895)  11  Wash.  24,  48  Am.  St. 
Rep.  847,  39  Pac.  273;  Boucher  v.  New 
Haven  (1873  )  40  Conn.  456;  Anderson 
v.  Wilmington  (1889)  8  Houst.  (Del.) 
516,  19  Atl.  609;  McAllister  v.  Albany 
(1890)  18  Or.  426,  23  Pac.  845.  The 
effect  of  all  these  was  said  to  be  that 
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'*where  a  city  authorizes  an  excavation 
to  be  made  in  one  of  its  streets,  and 
a  traveler  on  the  street  is  injured  by 
the  negligence  of  the  parson  making 
the  excavation  in  not  sufficiently  cov- 
ering the  hole,  or  not  giving  sufficient 
warning  of  the  danger,  the  city  is  lia- 
ble to  the  person  injured  by  reason  of 
the  act  which  it  has  licensed,  without 
notice  to  it  of  the  dangerous  condition 
of  the  excavation."  (The  facts  in- 
volved in  the  last  three  of  these  cases 
are  such  as  to  place  them  within  the 
scope  of  the  present  annotation.) 

In  Blocher  v.  Dieco  (1907)  30  Ky. 
L.  Rep.  6S9,  99  S.  W.  606,  the  plain- 
tiff, Dieco,  stumbled  over  some  bricks 
lying  on  a  sidewalk  in  front  of  a  build- 
ing which  was  being  erected  by  Bloch- 
er, under  a  permit  issued  by  the  co- 
defendant,  the  city  of  Owensboro.  No 
light,  barricade,  or  other  warning  had 
been  placed  on  the  sidewalk.  There 
was  evidence  for  defendants  to  the  ef- 
fect that  each  evening,  when  the  men 
ceased  work,  any  bricks  that  might 
have  been  on  the  sidewalk  during  the 
day  were  carefully  removed  from  it 
and  stacked  up  on  the  grass  plot  by 
the  side  of  the  pavement,  and  that  on 
the  night  in  question  a  large  crowd  of 
people  gatherad  on  the  street  and  side-, 
walk  where  the  bricks  were  located. 
The  theory  of  the  defendants  was  that 
these  persons,  in  climbing  about  or 
leaning  against  the  pile  of  brick&  may 
have  caused'  some  of  them  to  fall  over 
on  the  sidewalk.  There  was  also  some 
testimony  that  Dieco,  in  passing 
through  this  crowd,  was  pushed  or 
jostled  by  some  of  the  crowd,  and  thus 
caused  to  fall.  Held,  that  the  case 
had  been  properly  submitted  to  the 
jury,  and  that  the  evidence  was  suf- 
ficient to  support  a  verdict  for  the 
plaintiff.  The  court  said :  "Ordinari- 
ly a  ci^  is  uot  liable  to  persons  who 
have  been  injured  by  obstructions  on 
the  streets  or  sidewalks,  unless  it 
knew,  or  by  the  exercise  of  ordinary 
care  might  have  known,  of  the  ob- 
struction. Hazelrigg  v.  Frankfort 
(1906)  29  Ky.  L.  Rep.  207,  92  S.  W.  584. 
There  is,  however,  an  exception  to  the 
rule  that  a  city  is  not  liable  without 
notice,  as  where  the  city  grants  the 
right  to  place  building  material  upon 
the  sidewalks  or  streets  that  may  ob- 
struct it.  When  this  privilege  is  ex- 
tended by  the  city,  it  is  at  once 
charged  with  notice  that  the  streets 
and  sidewalks  may  be  obstructed  by 
the  person  to  whom  the  privilege  has 
been  granted,  and  the  city  is  required 
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to  ncercise  ordinary  care  to  prevwt 
persons  "being  injured  by  such  obstme- 
tions.  The  measure  of  care  exacted  is 
that  persons  traveling  the  street  be 
given  some  notice  of  the  obstruction. 
...  It  was  the  du^  of  Blocher,  as 
well  as  the  city,  to  have  placed  on  or 
near  the  obstruction  of  t^e  sidewalk 
notice  or  warning  of  its  presence.  The 
license  from  the  city  did  not  exonerate 
Blocher  from  this  duty,  and,  as  said 
in  the  Keher  Case  (1904)  117  Ky.  841, 
79  S.  W.  270,  the  city  was  chargeable 
with  his  neglect  in  t^is  respect."  . 

InHarrodsburgv.Salle^-(1911^  142 
Ky.  829, 136  S.  W.  406,  some  dirt  Uken 
from  a  hole  made  in  a  grass  plot  in 
front  of  a  house  rolled  onto  the  side- 
walk. A  pedestriah  stumbled  against 
this  obstruction  in  the  nighttime,  and 
fell  into  the  hole.  There  being  evi- 
dence to  the  effect  that  the  dirt  had 
stood  upon  the  sidewalk  for  about 
thirty  hours  before  the  accident  oc- 
curred, the  case  was  held  to  have  been 
properly  submitted  to  the  jury. 

In  Sinclair  v.  Baltimore  (188S)  59 
Md.  592,  where  the  jplaintiffa  buggy 
came  into  collision  wiUi  an  unlighted 
pile  of  building  materials,  a  verdict 
was  directed  for  t&e  defendant  on  the 
ground  that  the  municipal  ordinance, 
providing  that  piles  of  building  ma- 
terials should,  '^during  tiie  night,  be 
designated  by  displaying  a  lighted 
lamp  or  lantern  at  auch  part  of  the 
same  as  to  be  easily  obaerved  hr  per- 
sons passing  along  the  street,  and 
imposing  a  fine  for  a  violation  of  this 
provision,  belonged  to  the  clasa  of 
ordinances  which  required  the  agency 
of  a  police  force  to  execute  them,  and 
that,  as  the  city  had  no  such  police 
agency  of  its  own,  and  was  not  al- 
lowed the  direction  and  control  of  the 
police  force  within  its  limits,  it  had 
no  means  at  its  command  to  enforce 
the  ordinance,  and  it  would,  conse- 
quently, be  unjust  to  hold  it  liable  for 
injuries  resulting  from  a  failure  to 
enforce  the  ordinance.  This  sitnalaon 
was  held  to  have  been  created  by  the 
Police  Act  of  1867,  chap.  367,  the  ef- 
fect of  which  was  to  render  the  police 
commissioners  officers  of  the  state,  and 
not  of  the  city.  This  decision  appai^ 
ently  requires  for  Its  support  the  the- 
ory that  the  combined  effect  of  the 
ordinance  and  statute  referred  to  was 
to  take  all  cases  to  which  the  ordi- 
nance was  applicable  out  of  the  scope 
of  the  duty  to  which  the  city  was  sub- 
jected by  its  charter  (see  case  next 
cited)  with  regard  to-protecting  trav- 
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«lers  ftgainst  such  dansrerous  condi- 
tions aa  tiiose  which  caused  the  plain - 
tiflfs  injury. 

In  Baltimore  v.  Beck  (1903)  96  Md. 
183.  53  Atl.  976,  13  Am.  Neg.  Rep.  313, 
the  plaintiff's  injury  was  caused  by 
the  collision  of  her  carriage,  during 
the  night,  with  a  pile  of  bricks  which 
had  been  placed  in  the  streets  by  cer- 
tain builders  and  contractors,  who 
were  building  houses  at  or  near  the 
place  of  the  accident.  The  evidence 
showed  that  there  was  no  light  burn- 
ing at  the  time  or  at  the  place  of  the 
accident,  either  on  the  pile  of  bricks 
or  in  the  street;  that,  in  consequence 
of  a  strike  of  the  employees  of  the 
electric  light  company  which  fur- 
nished the  municipal  lights,  they  had 
not  been  burning  for  several  nights 
before  and  after  the  accident.  By  % 
6,  chap.  123,  of  the  Maryland  Acts  of 
1898  (city  charter),  it  is  provided  that 
the  mayor  and  city  council  of  Balti- 
more shall  have  full  power  and  au- 
thority to  regulate  the  use  of  the 
streets,  highways,  roads,  public  places, 
and  sidewalks  by  foot  passengers,  ve- 
hicles, etc.,  and  prevent  encroach- 
ments thereon  and  obstructions  of  the 
same,  and  to  erect  lamps  in  any 
streets,  etc.,  and  cause  the  same  to  be 
lighted,  at  "Hie  expense  of  the  city,  and 
to  provide  for  and  regulate  the  con- 
stmction.  inspection,  and  repairs  of 
all  private  and  public  buildings  within 
ih^  ciiy.  Having  referred  to  this  pro- 
vision, the  court  proceeded  thus: 
"There  can  be  no  question,  then,  that 
as  the  municipal  authorities  of  Balti- 
more had  the  power  and  authority  to 
regulate  and  to  remove  obstructions 
from  its  streets,  and  to  cause  the 
streets  to  be  lighted  at  the  expense  of 
the  city,  it  was  its  plain  duty  to  have 
kept  the  avenue  lighted  and  in  a  safe 
condition  for  public  travel,  on  the 
night  of  the  accident  in  question.  The 
law  is  well  settled  that  if  it  negligent- 
ly fails  so  to  do,  and  persons  acting 
without  negligence  on  their  part  are 
injured  while  passing  along  its  high- 
ways, the  city  is  liable  in  damages  for 
the  injuries  caused  by  the  neglect,  and 
the  person  so  inj  ured  can  recover 
against  the  municipality  therefor. 
.  .  .  The  municipality  could  not  es- 
cape liability  for  its  neglect  of  duty  in 
not  having  its  streets  and  avenues 
lighted  at  night,  because  of  the  failure 
of  an  electric  light  company  which  had 
contracted  to  light  the  streets,  and  had 
neglected  its  duty.  The  neglect  of 
tlie  coTOpAWf  would  be  the  neglect  of 


the  city."  The  court  observed  that  the 
Sinclair  Case  (Md.)  supra,  was  "clear- 
ly distinguishable  in  principle."  But 
it  would  seem  that,  if  the  ordinance 
and  statute  which  were  treated  as 
controlling  factors  for  the  purposes 
of  that  case  were  still  in  force  when 
the  later  decision  was  rendered,  the 
two  cases  must  be  deemed  essentially 
inconsistent  in  this  respect:  that  the 
Beck  Case  involves  by  implication  a 
tacit  abandonment  of  the  theory  pro- 
pounded in  the  Sinclair  Case  in  regard 
to  the  operation  of  the  ordinance  and 
statute  with  reference  to  the  civil  lia- 
bility of  the  city. 

In  Leonard  v.  Boston  (1903)  183 
Mass.  68,  66  N.  E.  596,  an  abutter,  aet- 
ing  under  a  permit,  had  inclosed  a  por- 
tion of  a  sidewalk  by  boards  about  30 
feet  apart.  One  of  these  barriers  ran 
to  a  tree  and  another  to  a  telegraph 
pole.  The  plaintiff,  while  walking 
along  the  street  in  the  evening,  passed 
by  ^e  former  barrier  on  the  outside 
of  the  tree,  and,  after  taking  a  step  or 
two,  stumbled  over  a  pile  of  stones. 
A  verdict  against  the  defendant  was 
sustained,  the  court  being  of  the  opin- 
ion that  "if  the  jury  "believed  .  .  . 
that  the  pile  sloping  toward  the  curb- 
stoile  had  been  there  for  a  few  days, 
and-  found  that  this  pile  was  outside 
of  a  line  connecting  the  tree  with  the 
telegraph  pole,  they  were  warranted  in 
finding  that  the  defendant  had  reason- 
able notice  of  the  defect,  or  could  have 
liad  notice  thereof  by  the  exercise  of 
proper  care  and  diligence." 

In  Grant  v.  Stillwater  (1886)  36 
Minn.  242,  28  N.  W.  660,  the  evidence 
tended  to  show  that  the  owner  of  a 
lot,  being  about  to  excavate  a  cellar 
on  his  property,  obtained  a  license 
from  the  city  council  to  deposit  the 
rock  and  dirt  temporarily  upon  the 
street  in  front  of  his  lot;  that,  after 
the  pile  had  been  there  about  two 
weeks,  the  plaintiff  was  driving  a  cut- 
ter along  the  street;  that  his  horse, 
being  startled  by  the  noise  of  a  loco- 
motive at  the  neighboring  depot,  shied 
so  as  to  bring  the  cutter  into  collision 
with  the  pile  and  upset  it;  that  there 
were  no  guards  around,  nor  lights  up- 
on, the  pile  of  rock  and  earth;  and 
that  the  citjr  authorities  had  notice  of 
the  manner  in  which  the  pile  had  been 
deposited.  Held,  that  the  question 
whether  the  city  was  chargeable  with 
negligence  had  been  properly  subr 
mitted  to  the  jury.  The  court  said: 
"It  seems  to  us  that  the  real  question 
In  this  case  has  been  obscured  by  givr 
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ing  undue  prominence  to  this  license, 
and  to  the  consideration  of  the  ques- 
tion whether  or  not  it  was  within  the 
provisions  of  the  city  ordinance  on 
that  subject.  It  strikes  us  these  mat- 
ters have  very  little  to  do  with  the 
case.  It  was  the  duty  of  the  city  to 
use  reasonable  diligence  to  keep  its 
streets  in  safe  condition  for  use  by  the 

Sublic.  The  alleged  neglect  of  this 
uty  is  the  gist  of  plaintiff's  cause  of 
action.  As  to  the  duty  of  the  cit^  in 
this  respect,  it  could  make'  no  possible 
difference  whether  this  material  was 

f»laced  in  the  street  with  or  without  a 
icense  from  the  city.  In  either  case, 
if  it  was  deposited  or  kept  in  such  con- 
dition as  to  render  the  street  unsafe 
and  dangerous,  it  would  be  the  duty 
of  the  city  to  cause  the  street  to  be 
made  safe  for  use;  and  if  it  neglected 
to  do  so  after  it  had  notice,  or  was 
chargeable  with  notice,  of  the  facts, 
and  injury  resulted  to  any  person  from 
this  neglect,  the  city  would  be  liable. 
The  fact  that  the  cil?  council  had 
granted  a  license  to  use  this  street  for 
the  deposit  of  this  material  neither 
suspended  nor  abrogated  the  duty  of 
the  .  city  to  exercise  reasonable  care 
to  Iceep  it  in  safe  condition.  Seneca 
Falls  V.  Zaljnski  (1876)  8  Hun  (nTy.) 
671." 

In  Killeen  v.  St.  Cloud  (1917)  186 
Minn.  66,  161  N.  W.  260,  where  the 

filaintiff's  buggy  collided  with  an  an- 
ighted  pile  of  sand,  which,  under  a 
permit  issued  by  the  defendant,  had 
been  deposited  upon  the  street  in  front 
of  a  school  building  then  in  course  of 
construction,  evidence  which  tended 
to  show  that  the  pile  had  remained 
unguarded  for  several  nights  was  held 
to  be  sufficient  to  warrant  the  jury  in 
finding  that  the  defendant  was  charge- 
able with  notice  of  the  unsafe  condi- 
tions. 

In  Griffin  v.  New  York  (1864)  9  N. 
Y.  456,  61  Am.  Dec.  700,  where  the 
plaintiff  was  thrown  out  of  his  buggy 
when  it  was  tilted  by  a  pile  of  dirt 
which  had  been  deposited  in  the  street 
by  persons  engaged  in  repairing  build- 
ings opposite  the  spot,  it  was  proved 
that  this  pile,  as  well  as  other  obstruc- 
tions of  a  similar  character,  had  been 
lying  there  for  several  months.  One 
of  the  grounds  upon  which  a  nonsuit 
was  held  to  have  been  properly  gr^ant- 
ed  was  thus  stated  in  the  concurring 
opinion  of  Allen,  J,:  "The  defendants 
are  not  chargeable  for  any  injury  re- 
aulting  from  an  obstruction  of  a  public 


street  not  caused  by  their  own  aet  or 
the  acts  of  their  authorized  agenfai^ 
especially  when  notice  of  the  obstouc- 
tion  is  not  brought  home  to  the  city 
authorities.  A  duty  is  devolved  upon 
ttie  common  council  of  New  York,  la 
their  legislative  capacity,  to  prevrat 
by  adequate  laws  all  improper  en- 
croachments upon  the  highways,  and 
to  provide  for  the  removal  of  all  ob- 
structions, as  also  to  prevent  other 
nuisances  which  might  injuriously  af- 
fect the  health,  property,  or  rights  of 
the  citizen.  This  obligation  is  an  im- 
perfect obligation,  and  for  its  nonper- 
formance an  action  will  not  lie  at  the 
suit  of  an  individual  who  may  sustain 
Injury  by  the  omission."  From  the 
more  recent  New  York  cases  it  is  clear 
IJiat  tlie  theory  thus  propounded,  with 
regard  to  the  limits  of  the  obligations 
of  a  municipal  corporation  is  no  long- 
er accepted,  so  far  as  respects  cases 
of  the  type  hen  under  discussion. 

In  Breil  t.  Buffalo  (1894)  144  N.  Y. 
168.  88  N.  E.  977,  reversing  (1893)  68 
Hun,  219, 22  N.  Y.  Supp.  846,  where  the 
plaintiff's  carriage  was  overturned  by 
a  collision  with  an  unlighted  pile  of 
dirt  which  had,  on  the  day  preceding 
the  night  when  the  accident  occurred, 
been  left  on  the  roadway  by  workmen 
engaged  in  filling  a  lot,  the  liability 
of  the  defendant  was  denied  on  the 
ground  that  there  was  no  evidence 
from  which  constructive  notiee  of  the 
dangerous  conditions  could  be  in- 
ferred. 

In  Van  Vranken  v.  Clifton  Springs 
(1895)  86  Hun,  67.  38  N.  Y.  Supp.  329. 
where  the  plaintiff's  buggy  was  over- 
turned by  reason  of  its  wheel  having 
collided  with  an  unlighted  pile  of 
building  material,  which  had  been  ly- 
ing about  a  month  in  front  of  a  build- 
ing under  construction,  the  nature  ni 
the  evidence  which  was  held  to  have 
established  the  defendant's  evidence 
"beyond  all  question"  is  not  stated. 

In  Carlson  v.  New  York  (1912)  150 
App.  Div.  264,  184  N.  Y.  Supp.  661, 
where  the  plaintiff,  while  driving  an 
automobile  on  a  street  at  or  near  mid- 
night, came  into  collision  with  a  pile 
of  sand  which  the  codefendants  of  the 
city  sued  had,  under  a  permit  issued 
by  it,  caused  to  be  placed  there,  for  the 
purposes  of  a  buUding  in  course  of 
construction,  a  verdiot  for  the  plaintiff 
was  set  aside  on  the  ground  that  thoe 
was  no  evidence  in  this  case  which 
would  justify  a  jury  in  finding  that 
there  was  not  a  lighted  lantern  at  tba 
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end  of  the  pile  of  sand  when  the  acci- 
dent occurred;  that,  if  there  was  such 
a  light,  it  was  sufficient  warning  of 
the  unsafe  conditions;  and  that  the 
contention  of  the  defendants  that  at 
the  time  of  the  accident  the  sand  had 
spread  beyond  the  limits  specified  in 
the  permit  was  not  borne  out  by  the 
evidence,  so  far  as  respected  that  por- 
tion of  the  pile  with  which  the  auto- 
mobile collided. 

In  Friedman  v.  New  York  (1909; 
App.  T:)  63  Misc.  310,  116  N.  Y.  Supp. 
75U,  where  the  plaintiff  was  injured  by 
striking  his  foot  against  certain  boards 
placed  by  an  abutter  on  a  sidewalk  for 
the  purposes  of  work  on  a  building, 
the  liability  of  the  defendant  was  de- 
nied on  the  ground  that  "no  evidence 
was  given  to  show  notice  to  it  of  the 
defective  condition  of  the  street  where 
the  boards  were,  and  because  it  was 
not  in  any  way  responsible  for  placing 
these  boards  upon  the  street,"  The 
court  said:  "The  theory  of  the  plain- 
tiff's case  is  that  the  boards  consti- 
tuted a  nuisance.  The  boards  were 
merely  a  tempor^iry  obstruction  of  the 
sidewalk,  and  the  city  had  power  to 
authorize  its  existence  during  the  al- 
teration of  the  building  of  Bloom  & 
Shapiro.  This  obstruction,  having 
been  erected  with  the  consent  of  the 
city  and  under  its  license,  must  be  re- 
garded as  being  governed  by  the  prin- 
ciples of  the  law  of  negligence,  and 
not  the  law  of  nuisance." 

In  Seneca  Falls  v.  Zalinski  (1876) 
8  Hun  (N.  y.)  571,  the  action  was 
brought  to  recover  from  an  abutter 
the  amount  which  the  plaintiff  village 
had  been  compelled,  by  a  judgment  in 
a  previous  action,  to  pay  as  damages 
for  an  injury  occasioned  to  a  pedes- 
trian by  falling  over  an  unlighted  pile 
of  building  materials  which  the  de- 
fendant had  placed  in  the  street  with 
the  permission  of  the  president  of  the 
village,  and  kept  there  with  the  knowl- 
edge of  the  trustees  and  the  superin- 
tendent of  streets.  The  point  actual- 
ly decided  was  that  the  plaintiff  had 
been  erroneously  nonsuited.  But  the 
court  expressed  the  opinion,  arguendo, 
that  the  injured  person's  claim  had 
been  properly  sustained  in  the  pre- 
vious action,  as  the  obstructions  put  In 
the  street  by  the  abutter  were  not  ef- 
fectively guarded  by  lights  when 
plaintiff  collided  with  them.  The 
coni^.  laid  down  the  general  rule  that, 
"where  streets  in  a  city  or  village  are 
ased,  as  in  this  case,  for  the  deposit 


of  materials  -  by  the  adjoining  pro- 
prietor for  building  purposes,  or  dug 
up  for  the  construction  of  sewers,  the 
laying  of  water  or  gas  pipes,  or  for 
other  improvements,  by  the  corpora- 
tion or  by  the  adjoining  owner,  the 
corporation  is  bound  to  see  to  it  that 
proper  guards,  or  lights  by  night,  be 
erected  and  maintained  around  such 
excavations  or  obstructions,  so  that 
travelers  be  not  exposed  to  injury. 
Storrs  V.  Utica  (1858)  17  N.  Y.  104,  72 
Am.  Dec.  437."  On  its  face  this  state- 
ment would  seem  to  import  an  accept- 
ance of  the  doctrine  that  the  issuance 
of  a  permit  renders  a  municipality 
absolutely  liable  for  any  negligence  of 
which  the  licensee  may  be  guilty  in 
respect  of  failing  to  protect  travelers, 
irrespective  of  whether  it  had  or  had 
not  notice  of  the  unsafe  conditions. 

In  Magee  v.  Troy  (1888)  48  Hun, 
S83,  1  N.  Y.  Supp.  24,  affirmed  in 
(1890)  119  N.  Y.  640,  23  N.  E.  1148, 
where  plaintiff  was  injured  through 
the  upsetting  of  his  wagon,  when  it 
collided  with  a  pile  of  building  ma- 
terial, a  nonsuit  was  held  to  have  been 
properly  refused,  the  evidence  being 
to  the  effect  that  the  pile  extended 
more  than  half  way  across  the  street; 
that  it  was  from  2i  to  3  feet  high;  that 
it  had  been  maintained  in  substantial- 
ly the  same  condition  for  two  or  three 
weeks  before  the  accident;  and  that 
it  had  never  been  guarded  or  lighted. 
The  court  said:  "Whether  the  city 
had  given  this  builder  express  or  im- 
plied license  was  probably  immaterial 
to  the  plaintiff.  If  the  builder  had  the 
license,  then  the  mere  deposit  and 
storage  of  the  materials  in  the  place 
covered  by  the  license  would  not  be 
a  nuisance.  But  the  license  to  the 
builder  would  not  relieve  the  builder 
and  the  city  from  the  duty  of  so  stor- 
ing, or  guarding,  or  lighting  the  pile 
as  to  leave  the  street  reasonably  safe 
for  the  traveler  by  night  as  well  as  by 
day,  and  whether  this  had  been  done 
in  this  case  was  a  question  for  the 
jury.  As  between  the  city  and  the 
builder,  the  duty  primarily  rested  up- 
on the  builder.  But  the  duty  rests  up- 
on the  city  to  keep  its  streets  in  a  con- 
dition reasonably  safe  for  the  public 
travel,  and  it  cannot  escape  the  re- 
sponsibility which  this  duty  imposes 
by  permitting  the  private  builder  to 
leave  his  pile  of  materials  in  a  dan- 
gerous condition." 

In  Columbus  v.  Fenrod  (1906)  78 
Ohio  St  209,  8  LJRJk.(N.S.)  386.  112 
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Am.  St.  Rep.  716,  76  N.  £.  826,  20 
Am.  Neg.  Rep.  169,  where  the  plaintiff 
had  stumbled  over  a  mortar  board 
placed  on  the  atreet  in  front  of  a  build- 
ing under  construction,  the  contention 
unsuccessfully  advanced  by  the  de- 
fendant city  was  that  it  was  entitled 
to  judgment  on  certain  special  find- 
ings, for  the  reason  that  they  were 
substantially  to  the  effect  that,  if  the 
policeman  on  duly  in  the  district  had 
been  notified  concerning  the  unsafe 
conditions  such  notification  did  not 
affect  the  city- with  knowledge  of  those 
conditions,  and  that  there  was  no  evi- 
dence from  which  constructive  notice 
thereof  could  be  inferred.  The  court 
said:  VThat  the  knowledge  of  the  po- 
liceman or  notice  to  him  does  not  make 
the  city  liable  is  ruled  in  Cleveland  v. 
Payne  (1905)  72  Ohio  St.  847,  70 
L.R.A.  841,  74  N.  E.  177,  IS  Am.  Neg. 
Rep.  211,  BO  that  the  principal  ques- 
tion for  eonsideration  is  whether,  in 
an  action  to  recover  dfunagra  for  per- 
sonal injuries  received  from  an  un- 
guarded or  unligbted  obstruction  in  a 
street,  it  Is  necessary  to  prove  that  the 
city  had  knowledge  or  notice,  when 
the  city  had  given  permission  to  oc- 
cupy a  part  of  the  street  at  the  place 
with  material  for  the  construction  of 
a  building  upon  the  adjacent  proper- 
tar;  or,  differently  atated,  whether  it 
is  the  duty  of  the  city,  when  it  gives 
such  permission,  to  see  that  a  nuisance 
is  not  created.  ...  If  the  regula- 
tion of  such  obstructions  is  highly 
proper,  it  would  seem  unreasonable 
to  hold  that  a  regulation,  requiring  a 
permit  to  be  obtained,  may  be  en- 
forced only  at  the  risk  of  becoming 
liable  in  damages  for  such  injuries  as 
may  result  from  its  abuse ;  and  strange 
that  such  regulation  is  usual.  An  ex- 
amination of  the  cases  will  show  that 
it  is  only  when  the  city  ia  the  actor, 
or  in  cases  of  license  by  the  city  to  do 
an  intrinsically  dangerous  thing  in  the 
street,  and  not  in  cases  properly  of 
mere  regulation,  that  the  city  is  liable 
without  notice,  or  is  charged  with  no- 
tice by  the  fact  that  it  gave  the  permit 
to  do  the  thing  in  the  street.  An  ordi- 
nance regulating  the  use  of  the  street 
for  such- purposes  emanates  from  the 
police  power  of  the  cily,  and  the  grant- 
ing of  the  permit  under  it,  or  neglect 
to  enforce  its  provisions,  cannot  make 
it,  civilly  liable  to  an  individual  in 
consequence."  Having  referred  to 
some  earlier  decisions,  and  distin- 
guished them  on  the  ground  that  they 


related  to  obstructions  which  were 
necessarily  dangerous,  and  that  the 
obstructions  involved  in  the  case  un- 
der review  did  not  belong  to  that  cate- 
gory, the  court  continued  thus:  "To 
hold  that  the  city  may  not  grant  such 
a  permit  without  assuming  the  duty 
of  seeing  that  the  obstruction  is  prop- 
erly guarded  with  barriers  and  lights 
would  require  the  city  to  exact  from 
the  property  owner  the  expense  of  do- 
ing so,  which,  in  many  cases,  would 
be  a  hardship  on  the  property,  owner 
and  an  unreasonable  regulation;  so 
that,  being  of  the  opinion  that  a  per- 
mit by  a  city  to  use  part  of  the  street 
for  the  placing  of  building  materials 
for  use  in  the  construction  of  a  build- 
ing on  the  adjacent  property  is  a  mat 
regulation  of  a  right  of  the  proper^ 
owner  to  make  such  use  of  the  street, 
and  not  a  license  to  do  an  act  in  the 
street  which  but  for  such  Ucenae 
would  be  illegal  or  a  nuisanee,  the 
city  by  giving  such  permit  is  not 
charged  with  tite  du^r  of  ae^g  titat 
the  place  is  guarded,  and  will  not  be 
liable  in  damages  to  a  person  injured 
in  consequence  of  the  omission  to 
guard  such  place  with  barriers  or 
lights,  unless  it  had  notice,  expreaa  vr 
implied,  of  such  omission,  and  aftw 
such  notice  was  guilty  of  negligence." 

In  Koch  V.  Wifiiamsport  (1900)  195 
Pa.  488,  46  Atl.  67,  7  Am.  Neg.  Rep. 
663,  where  the  plalntilTs  injury  re- 
sulted from  the  colllsloB  of  his  iHiggy 
with  a  heap  of  stones,  deposited  on  the 
roadway  by  contractors  who  were  en- 
gaged in  building  a  house,  a  verdiet 
for  the  plaintiff  was  upheld,  the  court 
being  of  opinion  that  the  instructions 
under  which  the  questions  whether  the 
defendant  city  was  properly  charge- 
able with  constructive  notice  of  tiie 
obstructions,  and  whether  it  was  t^ 
proximate  cause  of  the  injury,  were 
submitted  to  the  jury,  were  correct 

In  Knoxville  v.  Bell  (1883)  12  Lea 
(Tenn.)  157,  where  the  plaintiff  wa* 
injured  in  consequence  of  his  horse 
stumbling  against  a  pile  of  broken 
brick  and  rubbish  left  in  the  street  by 
the  tenant  of  the  adjacent  premises, 
a  verdict  in  his  favor  was  held  to  be 
warranted  by  evidence  to  the  effect 
that  the  obstruction  had  remained 
there  from  ttiirty-six  hours  to  four 
days. 

In  McCoull  V.  Manchester  (1888)  85 
Va.  579,  2  L.R.A.  691,  8  S.  E.  379. 
where,  by  reason  of  the  collision  ef  a 
riding  horse  with  an  unlighted  pile  of 
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sand,  depo8it«d  in  a  street  opposite 
a  boildiaflr  then  in  eoune  of  eonstnic- 
tion,  the  rider  was  injand  and  the 
animal,  killed,  a  verdict  for  the  defend- 
ant was  set  aside  on  the  ground  of  er- 
ror in  the  instruction*  given  at  tiie 
defendant's  request,  to  ^  effect  that 
the  existence  of  the  ordinance  author- 
izing the  dwosit  was  a  complete  and 
absolute  defense  to  the  city  itself,  and 
relieved  it  from  all  amenabilily  to  the 
law  which  required  it  to  the  duty  to 
keep  its  streets  and  highways  in  safe 
condition  for  the  use  of  the  public; 
and,  where  necessary,  to  have  a  light^ 
or  barrier,  or  other  signal  to  warn 
travelers  of  the  temporary  and  neces- 
saty  dapger  in  the  street.  The  court 
said:  "The  duties  and  liabilities  im- 
posed by  its  charter  for  the  safety  of 
the  public  cannot  be  abrogated  or  dis- 
pensed with  by  an  ordinance  of  the 
city  council."  Error  was  also  held  to 
be  predicable  in  respect  of  the  refusal 
of  an  instruction,  requested  by  plain- 
tiff, which  stated,  inter  alia,  that  the 
passage  of  an  ordinance  does  not  re- 
lieve the  city  of  liability  for  injuries 
resulting  from  its  negligence  in  fail- 
ing to  light  the  street  in  question,  so 
ae  to  warn  travelers  of  existing  danger 
in  the  use  thereof;  that,  in  order  to 
hold  the  city  liable,  it  must  have  had 
notice  either  expressed  or  implied.; 
that  if  the  obstruction  is  on  a  fre- 
quented street,  and  has  been  there  ten 
days  or  two  weeks,  the  jury  may  infer 
that  the  city  had  notice  of  the  obstruc- 
tion; that  if  the  jury  believe  from  the 
evidence  that  one  of  the  city  officers, 
who  is  the  chief  of  police,  had  notice 
before  the  accident  of  the  obstruction, 
that  is  express  notice  to  the  corpora- 
tion; and  that,  even  if  there  is  an 
ordinance  of  the  city  allowing  a  build- 
er to  put  sand  in  the  street,  yet  if  the 
jury  believe  from  the  evidence  that  it 
was  necessary  in  such  case  to  safe 
traveling  that  there  should  have  been 
a  city  lamp  lit  at  the  place  of  the  ac- 
cident, to  warn  travelers  of  this  exist- 
ing danger,  they  are  instructed  that 
the  failure  of  the  city  to  have  such 
light,  at  the  time  plaintiff  passed  by, 
is  negligence.  The  propositions  here 
enumerated  with  regard  to  proof  of 
n(^ce  as  a  condition  precedent  to  the 
city's  liability,  and  the  absolute  obli- 
gation to  maintain  a  lamp  at  the  place 
where  the  obstruction  was  created, 
seem  to  be  inconsistent,  when  con- 
sideved  separately.  But  they  are  pre- 
smnablsr  to  be  r.Mid  together,  and  un- 
U  AX.R.— 86. 


derstood  as  importing  that  the  obliga- 
tion specified  is  predicable  as  respects 
an  obstruction  of  which  the  city  has 
actual  or  constructive  notice.  Such 
construction,  however,  does  not  entire- 
ly dispose  of  the  difficulties  which  are 
suggested  by  tiie  court's  approval  of 
the  instruction.  It  is  scarcely  possible 
to  contend  with  any  show  of  reason 
that  a  city  which  issues  a  permit  to  do 
a  certain  thing  which,  in  the  nature  of 
the  case,  cannot  be  done  without  pro- 
ducing an  obstruction  in  a  street,  is 
not  chargeable  with  notice  of  tiie  ex- 
istence of  the  obstruction  itself.  The 
only  question,  as  it  would  seem,  con- 
cerning which  there  is  any  room  for  a 
difference  of  opinion,  is  whether  the 
issuance  of  the  permit  should  also  be 
deemed  to  affect  the  city  with  notice 
of  .the  unsafe  conditions  which  result, 
not  from  the  existence  of  the  obstruc- 
tion, but  from  the  failure  of  the  li- 
censee to  take  such  precautions  as 
may  be  necessary  to  protect  the  public 
while  it  exists.  How  far  the  court 
intended  to  go  in  the  direction  of  the 
doctrine  under  which  this  question  is 
answered  in  the  affirmative  is  a  point 
left  in  doubt  by  its  ruling. 

In  Richmond  v.  Leaker  (1900)  99 
Va.  1,  37  S.  E.  348,  the  plaintiff  re- 
ceived the  injury  complained  of  by 
stumbling  over  a  piece  of  plank  used 
as  a  gangway  for  hod  carriers  on  a 
building  then  in  course  of  construc- 
tion. The  plank  was  2i  or  3  inches 
thick,  and  was  lying  across  the  gutter, 
and  extended  upon  the  pavement  about 
2  or  2i  feet.  The  streets  were  lighted 
diagonally  across  the  street  from  the 
place  of  the  accident.  A  new  trial 
was  ordered  on  ,  the  ground  that  the 
trial  judge  had  refused  an  instruction 
to  the  effect  that  the  defendant  city 
was  not  liable  for  the  placing  of  the 
plank  unless  it  was  allowed  to  remain 
across  the  pavement  an  unnecessary 
length  of  time,  and  the  city  authorities 
had  actual  notice  or  constructive  no- 
tice of  the  dangerous  position  in  which 
it  was  left. 

In  Apker  v.  Hoquiam  (1909)  51 
Wash.  567,  99  Pac.  746,  a  complaint 
was  held  not  to  be  demurrable  which 
alleged  in  substance  that,  by  reason 
of  the  collision  of  the  plaintiff's  car- 
riage with  a  pile  of  gravel  which  had 
remained  in  tiie  street  for  thirty  days, 
his  horses  became  unmanageable, 
thereby  causing  him  and  his  family  to 
be  thrown  out  of  the  carriage. 

In  Humphries  v.  Montreal  (1868)  9 
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Lower  Can.  Jar.  76  (decision  of  a  sin- 
£;Ie  judsre),  where  a  carter's  horse  and 
vehicle  collided  with  a  pile  of  building 
materials  in  front  of  a  house  under 
construction^  the  liability  of  the  city 
was  farmed  on  the  around  that  the 
cause  of  the  accident  was  its  negli- 
gence in  allowing  the  street  to  be  un- 
duly encumbered. 

Cases  of  the  type  reviewed  above,  in 
which  the  injuries  complained'  of  were 
caused  by  "a  reasonably  necessary  and 
temporary  obstruction  which  was  in- 
cident to  the  improvement  of  an  abut- 
ting lot/'  were  distinguished  in  Mc- 
Dowell V.  Preston  (1908)  104  Minn. 
263,  18  L.R.A.(N.S.)  190,  116  N.  W. 
470,  where  the  evidence  showed  that, 
while  the  plaintiff  was  driving  along 
a'  street,  her  horse  became  uncontrol- 
lable, and  that  her  buggy  was  conse- 
quently brought  into  collision  with  a 
temporary  building  erected  by  a  mer- 
chant in  the  street,  for  the  purpose  of 
enabling  him  to  Carry  on  his  business 
while  he  was  constructing  a  new  brick 
building  on  an  adjacent  lot.  It  was 
held  that  the  trial  judge  had  correctly 
charged  the  jury  that  the  defendant 
was  negligent  in  permitting  the  build- 
ing to  be  erected  and  maintained  in 
the  public  street 

t  0.  Iniurles  occasioned  fo  ehitaren  by 
&u<ldto0  materials. 

In  Gnau  v.  Ackerman  (1916)  166 
Ky.  268,  179  S.  W.  217,  where  a  boy 
between  two  and  three  years  old,  while 
playing  in  a  pila  of  sand,  fell  into  a 
mortar  bed  in  the  center  of  it,  the  evi- 
dence showed  that  the  pile  of  sand 
had  been  placed  in  the  street  some 
days  before  the  lime  bed  was  made, 
and  that  the  children  of  the  neighbor- 
hood had  been  playing  in  this  sand 
until  a  few  hours  before  the  accident; 
that  the  lime  bed  had  not  been  made 
in  the  sand,  nor  the  slacking  of  the 
lime  commenced,  until  late  in  the 
afternoon  of  the  day  on  which  the 
plaintiff  was  injured;  and  that  there 
was  no  barrier  of  any  kind  placed 
around  the  sand  pile,  nor  any  covering 
placed  on  top  of  it.  For  the  purpose 
of  the  case  it  was  taken  for  granted 
that  the  boy  "only  knew,  in  his  child- 
ish way,  that  there  was  a  sand  pile 
there,  and  into  that  sand  pile  he  want- 
ed to  and  did  go,  totally  ignorant  of 
the  burning  lime  in  the  middle  of  the 
sand,  and  unconscious  of  the  danger 
of  playing  in  or  about  it."  Held,  that 
the  trial  court  had  properly  overruled 


a  motion  to  direct  a  verdict  in  fKwt 
of  the  city,  such  motion  being  made 
on  tlie  ground  that  the  evidence 
showed  that  it  did  not  have  any  notice 
of  the  fact  that  lime  had  bMn  pat  in 
the  sand  bed  for  the  pun>OBe  of  sleek- 
ing, between  the  time  it  was  placed 
there  and  the  time  of  the  accident,,  a 
few  hours  afterwards.  The  court 
said:  "There  would  be  much  force 
in  this  position  if  it  were  necessary  to 
bring  notice  home  to  the  city  in  order 
to  charge  it  with  liability  for  Uie  acci- 
dent. But  it  is  well  settled  in  tiiis 
state  that  where  a  ci^  authorises 
work  to  be  done,  and  a  part  of  its 
street  to  be  obstructed  by  material 
while  the  work  is  in  progress,  it  milst 
take  notice  of  the  nature  and  char- 
acter of  the  obstruction  whidi  it 
has  authorized.  Louisville  v.  Keher 
(1904)  117  Ky.  841,  79  S.  W.  270; 
Blocfaer  v.  Dieco  (1907)  SO  Ky.  L.  Rep. 
689,  99  S.  W.  606;  DeGarmo  v.  Vogt 
(1913)  161  Ky.  847,  152  S.  W.  969; 
Bellevue  v.  Rentz  (1913)  162  Ky.  426, 
168S.W.7S2.  .  .  ,  The  city  granted 
permission  to  Gnau  to  place  this  ob- 
struction, or  attractive  nuisance  *  to 
children,  in  the  street,  and  therefore  it 
occupies  precisely  the  same  attitude  as 
if  it  had  placed  this  obstruction  in  the 
street.  The  city  could  not,  by  grant- 
ing this  permission,  relieve  itself  of 
the  duty  it  owed  to  keep  its  streets  in 
reasonably  safe  condition  for  use.  The 
duty  of  keeping  its  streets  in  condition 
for  use  is  an  absolute  duty  that  the 
city  cannot  delegate  to  others  and 
thereby  excuse  itself.  When  it  grants 
permission  to  another  party  to  place 
an  obstruction  in  its  streets,  it  must 
take  notice  of  the  nature  and  char- 
acter of  the  obstruction  so  placed,  and 
the  manner  in  which  it  is  maintained, 
and  see  to  it  that  it  does  not  make  the 
street  unsafe  for  use  by  the  public. 
If  this  were  not  so,  the  city^  could,  by 
granting  permits  to  occupy  its  streets, 
relieve  iteelf  entirely  of  the  duty  it 
owes  the  public ;  and  we  do  not  know 
of  any  authority  that  would  counte- 
nance a  doctrine  like  this." 

In  Buttron  v.  Bridell  (1910)  228  Ho. 
622,  129  S.  W.  12,  where  a  child  fell 
into  a  lime  pit,  it  was  held,  in  ah  ac- 
tion brought  against  the  abutter  and 
the  city,  that  the  trial  judge  had  prop- 
erly refused  an  instruction  to  the  ef- 
fect that  "the  city  would  not  in  any 
event  be  guilty  of  negligence  in  fail- 
ing to  cover,  or  cause  to  be  covered, 
the  lime  pit,  untilt  after  it  knew,  or  hf 
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the.  exercise  of  ordinary  care  could 
have  known,  that  th^  aame  had  been, 
on  the  evening  in  question,  left  filled 
with  lime  bo  heated  u  to  be  productive 
of  injury  to  persons  coming  into  con- 
tact therewith,  and  the  same  was  un- 
covered." The  court  said:  "It  is  com- 
mon knowledge  that  these  pits  are  con- 
structed and  maintained  for  the  ex- 
press purpose  in  which  to  slack  lime, 
and  that  while  going  through  the  proc- 
ess of  slacking  the  lime  becomes  in- 
tensely heated,  sufficiently  hot  to  set 
on  ftre  any  ordinary  combustible  ma- 
terial that  may  come  in  contact  with 
it,  and  when  large  quantities  of  water 
are  added  the  whole  mass  becomes  a 
boiling  mass.  The  granting  of  the 
permit  brought  home  to  the  city  the 
knowledge  for  what  the  pit  was  to  be 
used,  as  well  as  the  knowledge  of  the 
natural  and  usual  dangers  incident  to 
that  use,  namely,  that  it  would  be  used 
for  the  purpose  of  slacking  lime, 
which  would  produce  a  boiling  mass; 
and  that  it  would  be  dangerous  to 
children  playing  around  it,  and  to  oth- 
er pedestrians  and  travelers  upon  the 
street  who  should  happen  to  come  in 
contact  with  it.  Under  the  circum- 
stances, the  city  was  entitled  to  no 
notice." 

In  Beetz  v.  Brooklyn  (1896)  10  App. 
Div.  882,  75  N.  Y.  S.  R.  1376,  41  N.  Y. 
Supp.  1009,  several  boys  gathered  up 
a  quantity  of  lime  which  had  escaped 
from  barrels  deposited  in  front  of  a 
building  then  in  course  of  erection, 
and  carried  it  to  a  vacant  lot.  There 
one  of  them  poured  some  of  it  into  a 
tomato  can,  held  by  another  boy, 
which  contained  water.  The  result  of 
its  contact  with  the  water  was  an  ex- 
plosion which  destroyed  the  eyes  of 
the  boy  who  held  the  can.  The  lia- 
bility of  the  defendant  was  denied  on 
the  ground  that  the  injury  was  not 
the  natural  and  probable  consequence 
of  negligence  of  the  cily  in  allowing 
the  lime  to  remain  on  the  street  The 
court  said:  "There'  is  nothing  which 
appears  in  the  case  having  a  tendency 
to  establish  that  the  lime,  if  left  alone 
in  the  street  as  it  was  placed,  would 
have  inflicted  injury  upon  any  person, 
or  that  it  would  be  likely  to  be  so 
blown  about  as  to  inflict  damage. 
Could  the  defendant,  in  reasonable 
contemplation,  have  supposed  that 
children  would  carry  this  lime  from 
the  street  to  this  vacant  lot,  and  there 
attempt  to  make  use  of  it  in  the  man- 
ner described?   We  think  to  ask  the 


question  is  to  answer  it  The  lime  was 
harmless  as  it  lay  upon  the  abrect;  it 
was  only  made  dangerous  by  the  ac- 
tive intervention  of  two  other  agen- 
cies: the  boy  who  carried  it  and  its 
contact  with  water.  It  does  not  ap- 
pear that  there  was  any  water  near 
it  or  anything  connected  with  It,  ex- 
cept the  use  to  which  it  was  common- 
ly put,  ttiat  would  suggest  to  anyone 
tiiat  it  could  be  carried  away  and 
mixed  in  this  vacant  lot.  It  is  sug- 
gested that  it  was  as  dangerous  as 
exposed  gunpowder,  and  constituted  a 
nuisance.  We  are  not  able  to  accept 
this  view.  It  is  as  commonly  in  the 
streets  for  building  purposes  as  is 
building  stone;  is  placed  therein,  and 
used  therein  daily,  without  danger  or 
serious  inconvenience  to  the  general 
public  using  the  streets.'' 

$  7.  infurte*  vauaed  by  eolIMons  wUh 

barrtera  inclosing  portions  of  atreetm. 

In  Youngblood  v.  Mason  City  (1914) 
165  Iowa,  488,  146  N.  W.  20,  the  evi- 
dence showed  that,  when  the  work  of 
erecting  a  building  on  a  comer  lot  was 
drawing  to  a  conclusion,  the  contrac- 
tor had  cleared  away  from  the  plot 
bounded  b^  the  curb  and  the  inter- 
secting sidewalks  at  the  side  of  the 
lot  the  brick  and  other  material  re- 
quired for  the  building  during  the 
progress  of  the  work,  and  had  then 
seeded  it  down,  and  inclosed  it  by  a 
wire  fastened  to  stakes;  that  on  the 
night  in  question,  and  for  some  time 
previously,  the  line  of  sidewalk  ex- 
tending east  from  the  intersection  to 
the  curbing  had  been  obstructed  by  a 
pile  of  radiators,  but  the  line  running 
to  the  southward  was  open;  and  that 
the  plaintiff,  when  taking  a  short  cut 
in  the  darkness,  tripped  over  this  wire, 
upon  which  no  signal  lights  had  been 
placed.  The  theory  upon  which  he 
based  his  claim  was  that,  having  per- 
mitted the  contractor  to  occupy  a  por- 
tion of  the  sidewalk  and  parking  with 
building  materials,  the  city  could  not 
relieve  itself  from  liability  for  inju- 
ries occasioned  by  such  use;  and  that 
it  was  bound  to  know  that  proper  pre- 
cautions were  taken  to  avoid  damage 
to  travelers  from  obstructions.  The 
precedent  relied  on  was  Prowell  v, 
Waterloo  (1909)  144  Iowa,  689,  123  N. 
W.  346,  where  it  was  held  that  the  lia- 
bility of  the  city  is  a  primary  one,  and 
that  it  is  not  entitled  to  notice  of  a 
dangerous  condition  resulting  from  a 
work  it  has  authorized  or  permitted. 
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and  which  renders  the  streets  unsafe 
for  public  travel.  But  the  court  was 
of  opinion  that  thU  ruling  was  not  ap> 
plicable  to  the  circumstances  under 
review*  because  "the  only  obstruction 
which  was  incident  to  the  work  of  the 
contractors  .  .  .  was  that  of  the 
radiators,  which  lay  upon  that  part  of 
the  walk  running  east  from  the  inter- 
section to  the  curb ;  and  this  condition 
had  no  greater  connection  with  the  in- 
jury of  the  appellant  than  that  by  it 
he  could  not  pass  over  that  walk,  and 
therefore,  instead  of  taking  the  unob- 
structed walk  running  to  the  south,  he 
crossed  the  triangular  park,  and  was 
injured;  but  this  was  not  a  causal  or 
proximate  connection.  This  was,  at 
moB^  a  secondary  result  from  the  first 
condition."  The  court  also  approved 
an.  instruction  by  which  the  jury  were 
told  that,  in  order  to  recover,  the 
plaintiff  must  prove  tbat  a  traveled 
path  used  commonly  by  pedestrians 
had  existed  across  the  parking  at  the 
place  In  question;  that  the  defendant's 
officers  actually  knew  of  its  existence, 
or  that  it  had  existed  for  such  a.lengtii 
of  time  that  they  should  have  known 
of  its  existence;  that  a  wire  had 
been  negligently  stretched  across 
such  path;  and  that  the  defendant's 
(^cera  had  notice,  actual  or  construc- 
tive, of  the  erection  of  the  wire  for  a 
sufficient  length  of  time  before  the  ac- 
cident to  have  enabled  them,  in  ttie 
exercise  ot  reasonable  care,  to  remove 
or  safeguard  it  before  plaintiff  was 
injured.  This  ruling  was  based  upon 
the  ground  that  "the  work  of  improv- 
ing, seeding,  and  protecting  the  little 
park  was  wholly  collateral  to  the  work 
being  done  by  the  contractors.**  In 
Prowell  V.  Waterloo  (Iowa)  supra,  the 
permit  was  issued  to  a  contractor  em- 
ployed by  the  city  itself.  For  this 
reason  alone  it  was  evidently  not  a 
precedent  in  point. 

Under  this  head  reference  may  also 
be  made  to  Stanton  v.  Parkersburg 
(1909)  66  W.  Va.  393,  66  S.  E.  514, 
though,  strictly  speaking,  it  does  not 
fall  within  the  scope  of  this  annota- 
tion. In  that  case,  where  a  verdict  in 
favor  of  a  complainant  who  had 
tripped  over  an  unlighted  netting, 
stretched  across  a  sidewalk  to  protect 
a  newly  laid  pavement,  was  reversed 
on  the  ground  of  the  refusal  of  the 
trial  judge  to  give  a  certain  instruc- 
tion, the  court  thus  laid  down  the  law: 
**There  being  an  absolute  liability  on 
the  city,  it  was  not  material  to  plain- 


tiff's recovery  to  show  want  of  reason- 
able diligence  on  the  part  of  the  city. 
It  was  bound  to  take  notice  of  the  ob- 
struction, and  the  existence  of  the  dan- 
gerous obstruction,  unguarded  by  any 
signal  light  or  other  warning,  was 
neii^igence  per  se." 

t  S.  Injurtea    cautted    by    the    fall  of 
fieavy  objects  piled  in  atreeta. 

In  Senhenn  v.  Evansville  {ISBB)  140 
Ind.  675,  40  N.  £.  69,  where  a  child  was 
injured  by  the  fall  of  a  pile  of  lumber 
which  had  been  deposited  in  a  street 
for  building  puxposes,  a  verdict 
against  the  defendant  city  was  ^  set 
aside  on  account  of  the  impropriety 
of  certain  instructions,  which,  when 
t^en  together,  were  "calcnlated  to 
leave  the  erroneous  impression  that 
the  city  might  place  or  suffer  any  ob- 
struction on  its  streets,  provided  it  did 
not  know  such  obstruction  to  be  ac- 
tually dangerous  to  public  travel,  and 
that  therefore  there  was  no  negligence 
in  this  case  in  suffering  the  lumber 
to  be  placed  upon  the  street,  unless 
the  city  had  notice  that  it  was  piled 
there  in  a  dangerous  manner."  The 
court  said :  "The  piling  of  the  lumber 
in  a  dfuigerous  manner  was,  however, 
but  an  aggravation  of  the  original 
wrong  in  suffering  it  to  be  placed  upon 
the  street  in  the  first  place.  There 
was  negligence  prima  facie,  in  suf- 
fering ^e  lumber  to  be  piled  upon  the 
^reet;  there  was  additional  negli- 
^ence  in  suffering  it  to  be  piled  there 
in  a  careless  and  danjgerous  manner. 
If  there  was  any  sufficient  reason  why 
the  lumber  was  rightfully  in  the  street, 
that  was  for  the  appellee  city  to  show. 
The  presumption  is  that  an  obstruc- 
tion in  the  public  highway  is  there 
wrongfully." 

In  Duffy  V.  Dubuque  (1^84)  68  Iowa. 
171,  50  Am.  Rep.  743,  18  N.  W.  900,  a 
section  of  the  roof  of  a  building  in 
which  the  owner  was  making  some  im- 
provements had  been  remoyed  to  the 
adjacent  sidewalk,  and  there  i^Aced  on 
its  edge  ^  such  a  position,  so  that  it 
rested  against  a  tree  on  the  side  to- 
wards the  street,  and  was  supported 
on  the  side  towards  the  lot  by  other 
sections  of  the  roof  and  a  pile. '  About 
two  weeks  afterwards  it  was  blown 
over  by  a  high  wind  a^d  struck  a 
teamster,  whp^  after  having  unloaded 
some  building  materials  had  passed 
along  the  sidewalk,  and,  when  the  roof 
fell,  was  stooping  down  to  get  a  drink 
at  a  hydrant.   It  was  contended  that 
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the  juty  was  not  warranted  in  finding 
that  the  city  was  guilty  of  negligence 
in  respect  of  its  not  having  removed 
the  section  of  roof,  because,  when  it 
was  first  placed  on  the  sidewalk,  it 
was  supported  on  the  side  towards  the 
lot  by  a  prop  at  ^ach  end,^  and  it  did 
not  appear  that  any  officer  of  the  city 
had  knowledge,  actual  or  constructive, 
knew  that  these  props  had  bees  taken 
away.  But  the  court  said :  "We  think, 
however,  that  the  finding  that  the  city 
was  guilty  of  negligence  is  not  with- 
out support.  The  jury  might  have 
found  from  the  evidence  that  there 
was  no  support  at  all  on  the  side  of 
the  roof  towards  the  lot,  after  the 
other  sections  and  the  pile  of  lumber 
were  removed  from  the  sidewalk, 
which  must  have  been  several  days 
before  the  accident.  Besides  this,  as 
the  obstruction  was  not  a  mere  struc- 
tural defect  of  the  street,  but  an  ob- 
ject entirely  foreign  to  it,  the  duty  of 
the  city,  if  it  permitted  it  to  remain  at 
all,  was  to  see  that  it  was  kept  in  such 
a  situation  as  that  the  safety  of  trav- 
elers on  the  street  would  not  be  en- 
dangered by  it." 

$  p.  fn^uriea  oawaatf  fty  fall  of  heavy 
ohiecta  from  huOtUnga. 

In  Grove  v.  Ft.  Wayne  (1874)  46 
Ind.  429,  15  Am.  R^p.  262,  it  was  held 
that  a  demurrer  had  been  erroneously 
sustained  to  a  complaint  which  alleged 
ixt  substance  that  a  bride  cornice  over- 
hanging the  sidewalk  was  being  con- 
structed in  such  a  manner  as  to  be 
liable  at  any  time  to  fall  and  injure 
persons  passing  underneath;  that  no 
barricade  was  erected,  or  other  means 
used,  to  prevent  persons  from  passing 
along  the  sidewalk,  or  to  give  any  no- 
tice of  danger;  that  for  six  weeks  prior 
to  the  time  when  the  injury  com- 
plained ml  was  received,  the  city  had 
full  notice  that  the  cornice  had  con- 
tinued in  this  dangerous  condition; 
and  that,  while  the  plaintiff  was  pass- 
ing, a  large  number  of  bricks  compos- 
ing the  cornice  fell  upon  him. 

In  Moore  v.  Townsend  (1899)  76 
Minn.  64,  78  N.  W.  880,  6  Am.  Neg. 
Rep.  95,  a  ladder  used  by  an  independ- 
ent contractor  employed  to  paint  a 
building  abutting  on  a  street  in  a  vil- 
lage was  blown  down  by  a  high  wind 
and  fell  upon  the  plaintiff,  a  passeiv 
by.  The  avidence  showed  that  the  lad- 
der had  been  ao  used  for  several 
weeks,  and  for  at  least  thirteen  days 
after  all  necessity  for  Its  use  had 


ceased.  Held,  that  liability  in  respect 
of  the  resulting  injury  was  imputable 
to  the  village  on  the  ground  of  its 
having  permitted  a  nuisance  to  be 
maintained  in  its  streets. 

In  Rowe  v.  Richards  (1913)  32  S.  D. 
66.  L.R.A.1915E,  1069,  142  N.  W.  664. 
the  complaint  in  an  action  brought 
against  an  abutter  and  a  city  alleged 
that  the  plaintiff's  husband,  while 
passing  a  building  in  course  of  erec- 
tion, was  killed  by  the  collapse  of  the 
front  wall,  abutting  upon  the  side- 
walk, which  "was  composed  of  such 
weak  materials  and  was  so  poorly  con- 
structed that  it  was  unable  to  sustain 
its  own  weight;  and  that  by  reason 
of  the  inefiiciency  of  the  materials 
used  in  the  said  wall  and  the  faulty 
construction  thereof  the  same  became, 
and  was,  a  nuisance  and  a  menace  to 
the  safely  of  people  using  the  said 
sidewalk;  and  that,  in  their  failure  to 
erect  and  maintain  proper  guards  and 
warnings  to  prevent  people  from  using 
the  said  sidewalk,  the  defendants  were 
guilty  of  carelessness  and  negligence 
in  the  performance  of  their  duties  to 
the  public."  Held,  that  a  good  cause 
of  action  was  shown  by  these  allega- 
tions. The  court  said:  "In  this  case, 
it  is  true,  the  wall  causing  the  injury 
was  on  private  property.  It  did  not 
encroach  upon  or  overhang  the  side- 
walk, but  it  was  in  such  proximity  to 
the  sidewalk,  that  if  it  fell,  and  fell 
in  that  direction,  it  was  bound  to  fall 
upon  the  sidewalk,  and  to  injure  any 
person  who  might  be  passing  at  the 
time.  The  city  had  granted  a  permit 
to  the  owners  of  the  property  to  erect 
the  wall,  and  therefore  must  be 
charged  with  knowledge  that  it  was 
in  course  of  conatmction.  Indian- 
apolis v.  Doherty  (1880)  71  Ind.  5. 
This  imposed  upon  the  city  the  duty 
of  placing  proper  guards  or  obstruc- 
tions across  the  sidewalk,  at  either 
extremity  of  the  wall,  that  would  pre- 
vent people  from  passing  along  the 
sidewalk  at  that  place  while  the  wall 
was  in  course  of  construction.  .  .  . 
Regardless  of  the  efficiency  or  inef- 
ficiency of  the  wall,  it  was  the  duty  of 
the  city  to  erect  and  maintain  such 
warnings  and  obstructions  across  the 
sidewalk  as  would  prevent  people  from 
using  it  at  that  particular  place  for 
the  time  being.  In  addition  to  the 
danger  that  a  wall  will  fall  of  its  own 
weight,  which,  in  most  cases,  would 
be  very  remote,  there  is  always  more 
or  leas  danger  of  objects,  sueh  as  toolSf 
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materials,  etc.,  falling  from  the  top  of 
the  wall  while  work  is  being  done 
thereon,  and  inflicting  injury  on  whom- 
soever may  be  passing  by  at  that  par- 
ticular time.  The  fact  that  the  wall 
did  not  project  into  the  street,  nor  up* 
on  the  sidewalk,  does  not  in  any  wise 
change  the  rule  nor  reduce  the  degree 
of  care  imposed  upon  the  city  to  keep 
its  streets  and  sidewalks  in  a  reason- 
ably safe  condition." 

In  Holmquist  v.  C.  L.  Gray  Constr. 
Co.  (1915)  169  Iowa.  502,  151  N.  W. 
828,  9  N.  C.  C.  A.  208,  a  verdict  was 
held  to  have  been  properly  directed  in 
favor  of  a  city  which  had  been  made 
codtffendant  with  a  construction  com- 
pany  in  an  action  brought  to  recover 
damages  for  the  death  of  a  pedestrian, 
upon  whom  an  employee  of  the  com- 
pany had  fallen  when  he  was  blown 
by  a  high  wind  from  a  wall  in  which 
he  was  working.  The  evidence  showed 
that  at  no  time  had  there  been,  any 
covering  over  the  sidewalk.  It  was 
alleged  that  the  defendants  maintained 
and  permitted  a  nuisance,  and  were 
negligent  in  the  following  particulars: 
(1)  In  failing  to  erect,  or  cause  to  be 
erected,  on  the  sidewalk  adjacent  to 
and  in  front  of  the  wall  that  was  being 
constructed,  a  safe  and  suitable  cover- 
ing of  boards,  so  that  pedestrians 
walking  along  in  front  of  said  building 
would  be  protected  from  injury  by 
falling  workmen  or  material;  (2)  in 
requiring  and  permitting  workmen  to 
work  on  said  wall  on  the  day  of  the 
accident,  with  the  high  wind  that  was 
prevailing,  making  it  almost*  impos- 
sible for  the  men -to  maintain  their 
positions  on  the  work  because  of  such 
wind;  (S)  in  creating  conditions  in 
the  street  in  front  the  building 
which  made  the  street  at  that  point  a 
public  nuisance;  (4)  in  failing  to 
place  barriers  across  the  sidewalk  and 
from  the  curb  to  the  building,  pre- 
venting the  use  of  that  portion  of  the 
street  by  pedestrians;  (6)  in  failing  to 
post  iir  a  conspicuous  place  on  either 
side  of  the  south  end  of  said  building, 
and  at  and  between  the  curb  line  and 
the  wall,  conspicuous  signs  warning 
the  public  of  danger  in  passing  along 
the  street  in  front  of  said  wall;  (6) 
in  violating  and  permitting  to  be  vio- 
lated the  provisions  of  a  municipal 
ordinance  which  provides  that  "if  the 
building  to  be  erected  is  to  be  more 
than-  twa  stories  in  height,  with  walls 
at  or  near  the  sidewalk  line,  there  shall 
be  built  over  the  sidewalk  pavement  a 


roof  or  shield  of  planks,  thoroughly 
supported  and  constructed,  as  regards 
size,  strength,  and  safety,  to  the  satis- 
faction of  the  board  of  public  works, 
and  be  maintained  as  long  as  they 
shall  deem  necessary,  sufficient  to  pro- 
tect any  person  passing  along  such 
sidewalk  from  injufy  by  falling  ma- 
terial or  debris."  The  alleged  liability 
under  the  second  of  the  abAve  head!s 
was  denied  on  the  ground  that  "the 
city  had  no  control  over  the  workmen 
as  to  whether  they  should  work  when 
a  high  wind  was  blowing.  They  were 
in  the  employ  and  under  the  control 
of  private  individuals,  engaged  in  the 
erection  of  a  private  building  upon 
private  property."  In  support  of  the 
other  allegations  witli  regard  to  the 
maintenance  of  a  nuisance,  the  plain- 
tiff argued  that  the  nuisance  was,  in 
fact,  created  by  the  ci^  when  its  su- 
perintendent of  streets  ordered  the 
construction  company  to  remove  its 
barriers  across  the  sidewalk  and  parii- 
ing  in  front  of  the  wall,  a  few  weeks 
before  the  accident.  One  of  th ;  grounds 
upon  which  this  contention  was  re- 
jected was  that  tiie  order  to  remove 
the  barriers  was  not  the  proximate 
cause  of  the  decedent's  injury  and 
death.  The  court  said:  "The  injnry 
probably  would  not  have  happened  but 
for  the  wind.  It  might  be  argued  that, 
if  the  request  or  <}rder  had  not  been 
made  by  HacVicar,  the  barrier  would 
not  have  been  removed;  if  the  barrier 
had  not  been  removed,  the  deceased 
would  not  have  been  on  the  .walk  at 
the  point  where  he  was  struck;  that 
if  Kennedy  had  not  been  blown  from 
the  building,  and  deceased  had  not 
been  at  the  precise  point  where  Ken- 
nedy's body  would  strike,  and  if  tiie 
wind  had  not  been- blowing,  Kennedy 
would  not  have  been  blown  from  the 
building.  But  we  think  it  if  too  re- 
mote. We  are  unable  to  see  causal  * 
connection  between  the  order  itself 
and  plaintifTs  injury."  Another  rea- 
son assigned  for  holding  the  city  not 
to  be  liable  as  for  a  nuisance  resulting 
from  the  order  was  thus  stated: 
"While  the  so-cdlled  order  does  not  re- 
late to  the  roof  or  shield  over  the  aide- 
walk,  the  ordinance  gives  .the  city  au- 
thorities a  discretion  as  to  how  long 
it  is  necessary  to  maintain  such  cover- 
ing. The  purpose  of  such  covering,  as 
stated  in  the  ordinance,  is  to  protect 
persons  passing  along  the  sidewalk 
from  injury  by  falling  material  or 
debris.   At  the  time  of  the  injury  to 
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pUiptiff's  decedent,  the  building  was 
substantially  completed ;  no  bricks 
were  being  laid  and  there  was  bat 
little,  if  any,  danger  of  injury  from 
such  material  or  debris.  And  the  rec~ 
ord  does  not  show  that  the  city  had 
any  notice  or  knowledge,,  either  actual 
or  implied,  of  the  more  or  less  peril- 
ous position  of  the  employees  of  the 
construction  company  in  leaning  out 
and  pointing  up  or  finishing  the  work; 
that  is,'  as  to  the  conditions  as  they 
existed  at  that  time.  We  think  the  act 
of  Mac  Vicar  in  requesting  or  ordering 
the  removal  of  the  barriers  was  not, 
under  the  circumstances,  a  negligent 
act  on  the  part  of  the  city,  nor  did  it 
create  a  nuisance.  .  .  .  The  duty 
enjoined  upon  [the  city]  by  §  753. of 
the  Code  [as  to  the  supervision  of 
streets]  must  be  considered  in  the 
light  of  the  right  of  the  landowner  to 
80;  use  the  street  [in  determining 
whether  the  city  had  performed  its 
duty  under  the  statute],  in  view  of 
such  lawful  use  by  the  landowner  of  a 
portion  of  the  sidewalk  and  street. 
The  city  had  the  right  to  assume  that 
the,  owners  of  buildings  abutting  the 
street,  or  the  construction  company, 
would  exercise  a  proper  degree  of  care 
to  prevent  injury  to  travelers  upon  the 
street.  Parmenter  v.  Marion  (1901) 
113  Iowa,  297,  85  N.  W.  90.  In  the 
instant  case,  while  doubtless  the  city 
knew,  or  should  have  known,  of  the 
building  operations  of  its  codefendant, 
in  a  general  way,  it  is  not  shown  that 
the  situation,  as  it  was  at  the  time  of 
the  injury  to  Holmquist,  in  regard  to 
men  reaching  out  and  up  and  pointing 
the  work  in  a  high  wind,  or  otherwise, 
had  racisted  before,  or  that  the  city 
had  any  notice  thereof." 

The  present  writer  ventures  to  ex- 
press the  opinion  that  the  elaborate 
arguments  of  the  conrt  are  unsatis- 
factory for  the  reasons  that  they  do 
not  deal  adequately  with  what  seems 
to  be  the  really  crucial  question  in- 
volved,, viz.,  whether  the  absolute  duty 
of  the  city  of  keeping  its  streets  in 
safe  condition  did  not  impose  upon  it 
the  obligation  of  seeing  that  some  spe- 
cific precautions  were  adopted  after 
the  removal  of  the  barrier,  for  the 
purpose  of  protecting  travelers  against 
the  risk  of  being  injured  by  the  fall 
of  heavy  objects  from  the  building. 
As  the  precaution  obviously  indicated 
under  the  circumstances  was  the  main- 
tenance of  an  overhead  covering,  its 
liability  might,  as  it  would  seem,  have 
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been  properly  predicated  on  the 
ground  that  it  failed  to  require  the 
construction  of  such  a  covering,  and 
that  it  was  thus  guilty  of  a  contin- 
uous breach  of  duty,  productive  of  a 
permanent  situation  which  might  at 
any  moment  eventuate  in  injury  to  a 
passer-by. 

In  this  point  of  view  it  is  difficult 
to  admit  that  there  is  any  decisive 
force  in  the  considerations,  empha- 
sized by  the  court,  that  the  city  was 
justified  in  assuming  that  the  abutter 
and  the  construction  company  would 
exercise  care  to  prevent  such  an  in- 
jury, and  that  it  was  not  chargeable 
with  notice  of  the  special  dangers  in- 
cident to  the  particular  operations 
which  were  in  progress  when  the  acci- 
dent occurred.  With  regard  to  the 
former  of  these  considerations,  more~ 
over,  it  should  be  observed  that  the 
Parmenter  Case,  cited  by  the  court,  is 
not  a  precedent  in  point.  There  the 
object  which  injured  the  plaintiff  had 
fallen,  not  from  a  building  in  course  of 
erection,  but  from  one  which  had  been 
completed,  and  in  which  business  was 
being  conducted  upon  the  ordinary 
footing.  The  circumstances  involved 
in  the  earlier  ca^e,  therefore,  were 
essentially  different  from-  those  pre- 
sented in  the  case  under  review. 

In  Copeland  v.  Seattle  (1903)  83 
Wash.  415,  65  L.R.A.  388,  74  Pac.  582, 
the  plaintiff  alleged  that  his  testator 
had  been  killed  by  a  plank  hurled  from 
the  roof  of  a  church  under  construc- 
tion onto  the  street,  while  he  was  pass- 
ing, and  that  the  "building  was  au- 
thorized by**  the  respondent  city,  but 
that  neither  the  church  nor  the  city 
took  any  precautions  whatever  to  pre- ' 
vent  the  use  of  the  street  by  pedes- 
trians, or  placed  any  kind  of  a  warn- 
ing thereon,  noticing  pedestrians  that 
its  use  was  dangerous.  Held,  that  the 
demurrer  of  the  city  had  been  prop- 
erly sustained,  on  the.  ground  t^at 
these  facts  were  not  sufficient  to  con- 
stitute a  cause  of  action.  The  court 
said:  'The  allegation  that  the  city 
authorized  the  construction  of  the 
building,  when  taken  in  connection 
with  what  is  elsewhere  alleged  in  the 
complaint,  means  no  more  than  that 
the  city  granted  to  its  corespondent  a 
permit  to  construct  a  building,  or  did 
not  forbid  its  construction;  it  carries 
with  it  no  implication  of  participation 
on  the  part  of  the  city.  Clearly,  a  city, 
by  granting  a  building  permit,  does 
not  render  itself  liable  for  the  negli- 
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gent  acta  of  persons  coastructing:  a 
building  under  a  permit  so  granted. 
Nor  is  this  allegation  aided  by  the 
allegation  that  no  notice  or  warning 
of  tne  danger  was  given.  This  was 
not  a  danger  that  the  city  was  bound 
to  guard  against.  Had  it  granted  to 
the  respondent  church  the  right  to 
use  the  street,  and  then  knowingly 
suffered  it  to  so  use  it  as  to  endanger 
the  lives  of  persons  traveling  upon  the 
street^  a  different  question  would  be 
presented;  but  it  was  not  bound  to 
anticipate  that  the  persons  erecting 
the  building  would  be  so  grossly  negli- 
gent as  to  throw  a  board  from  the 
roof  of  the  building  into^the  street. 
If  it  can  be  held  liable  for  such  an 
act,  there  is  no  wrong  v^ich  one  of 
its  citizens  may  inflict  upon  another 
for  which  it  is  not  liable."  This  deci- 
sion is  open  to  the  same  criticism  as 
the  one  last  cited,  viz.,  that  it  appar- 
ently requires  for  ita  support  the 
broad  doctrine  that  a  municipal  cor- 
poration which  authorizes  a  person  to 
construct  a  building  on  land  adjacent 
to  a  street  is  under  no  obligation  to 
protect  travelers  against  the  danger 
of  falling  objects  during  the  progress 
of  the  work;  and  will  scarcely  meet 
with  approval  in  all  jurisdiction^. 

The  Copeland  Case  was  cited  in  the 
reported  case  (Johnson  v.  Hunting- 
ton, ante.  1337)  as  a  precedent  for 
the  doctrine  that  "the  mere  grant  of 
such  a  permit  clearly  does  not  involve 
the  liabili^  of  the  municipality  for 
the  negligent  exercise  of  the  author- 
ity granted,  or  the  negligence  of  work- 
men engaged  in  the  construction  of 
the  building  itself,  unless  it  suffered 
the  structure  to  remain  upon  the  pave- 
ment in  such  condition  as  actually  to 
endanger  the  safety  of  persons  law- 
fully using  the  easement."  It  will  be 
seen,  however,  that  no  facts  to  which 
the  qualifying  words  in  the  final 
clause  of  this  statement  could  apply 
were  involved  in  the  Washington  Case. 

i  to.  IniuriM  oauaed   by  eoUapme.  of 
temporary  hriOgea. 

In  Parks  v.  New  York  (1906)  111 
App.  Div.  836,  98  N,  Y.  Supp.  94,  af- 
firmed in  (1907)  187  N.  Y.  565,  80  N. 
E.  1115,  the  court  upheld  a  verdict  in 
favor  of  the  administrator  of  a  per- 
son who  had  been  fatally  injured  by 
reason  of  the  collapse  of  a  footbridge 
constructed  by  a  contractor,  in  pur- 
suance of  a  permit  issued  to  him,  over 
a  vault  which  had  been  excavated  un- 
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demeath  a  sidewalk  for  the  pHxpoaas 

of  a  building  then  in  course  of  erec- 
tion. The  accident  was  due  to  the 
extraordinary  stoaia  to  which  the 
B^cture  had  been  subjected  in  con- 
sequence of  the  assemblage  of  an  ab- 
normally large  crowd  to  view  a  pa- 
rade. A  policeman  stationed  in  that 
locality  testified,  in  substance,  that  the 
bridge  from  the  time  it  was  construct- 
ed, which  was  nearly  a  month  before 
the  accident,  was  shaky,  and  vibrated 
when  walked  upon ;  that  after  his  at- 
tention had  been  called  to  the  bridge, 
he  made,  several  days  before  the  acci- 
dent, an  oral  report  at  the  station 
house  to  the  captain  in  charge  that 
the  bridge  was  unsafe  in  case  a  parade 
passed  there;  and  that  he  made  a 
written  report  on  the  day  of  the  acci- 
dent, and  about  eighteen  hours  before 
it  occurred.  Held,  that  this  testimony 
was  sufficient  to  justify  a  finding  that 
the  city  had  actual  notice  in  time  to 
remedy  the  defect,  and  this  irrespec- 
tive of  whether  or  not  the  policeman 
had  made  his  oral  report.  Another 
witness,  an  inspector,  detailed  by  the 
defendant's  building  department  to  in- 
spect the  structure)  testified  that  he 
had  made  several  inspections.  Hrid. 
that  this  was  actual  notice  to  the  city 
that  the  bridge  was  defective,  by  rea- 
son of  the  absence  of  certain  braces 
which  should  have  been  inserted.  It 
also  appeared  that  the  defendant  had 
woriunm  ready  to  respond  immediate- 
ly to  the  call  of  the  police^  in  case  «f 
emergency,  to  remedy  defects  in  ateve- 
tnres  of  this  character.  Held,  that  H 
was  a  question  for  the  jury,  in  view 
of  this  fact;  whetiier  Uie  city  per- 
formed its  full  duty  in  not  resorting 
to  this  means  of  strengthening  the 
bridge  after  the  actual  notice  was  giv- 
en by  the  policeman  on  the  morning 
of  the  day  of  the  accident.  The  con- 
clusion of  the  court  was  that  it  could 
not  be  said  that  the  verdict  in  the 
plaintiff's  favor  was  against  tiie 
weight  of  evidence,"  either  as  to  the 
defective  condition  of  the  bridge,  or 
as  to  the  city's  having  actual  notice 
a  sufficient  time  prior  to  the  accident 
to  have  enabled  it  to  have  remedied 
the  defect."  It  was  also  held  that 
"irrespective  of  any  notice,  the  city 
was  liable,  inasmuch  as  the  jury  found 
the  bridge  was  defective,  and  its  ver- 
dict was  based  upon  evidence  which 
fairly  sustained  the  same."  The  rea- 
sons for  predicating  liability  in  this 
point  of  view  were  thus  stated  i  "The 
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law  imposes  apon  a  munieipality  the 
iuty  of  seeing  tiiat  its  streets  and 
sidewalks  are  kept  reasonably  safe  for 
public  traveL  Here  the  citv  issued  a 
pemut  to  the  owner  of  the  land  abut- 
ting upon  the  street  to  excavate  be- 
neath the  sidewalk,  which  necessitated 
the  removal  of  the  sidewalk  itself  and 
the  erection  of  a  temporary  bridge  in 
place  thereof.  Having  issued  this  per- 
mit, there  was  an  absolute  duty  im- 
posed upon  the  city  to  see  to  it  that  the 
portion  of  the  street  interfered  with 
by  reason  of  the  permit  was  kept  rea- 
sonably safe,  or  that  a  person  using  it 
was  seasonably  warned  that  he  could 
not  rely  upon  the  presumption  that  it 
was  safe  for  use.  The  city,  by  issuing 
the  permit,,  became  a  joint  actor  wi^ 
the  owner  of  the  land  in  the  erection 
of  the  bridge,  and  by  reason  thereof 
became- responsible  for  any  neglect  or 
fault  of  the  owner  in  properly  erect- 
ing the  bridge.  The  principle  is  pre- 
cisely the  same  aa  if  an  obstruction 
had,  nnder  a  permit,  been  placed  in 
tdw  streets" 

Some  remarks  with  regard  to  the 
general  aspects  of  this  second  ground 
of  liability,  considered  with  reference 
to  earlier  New  York  decisions,  will  be 
found  in  note  9  to  |  1,  supra.  It  was 
not  adverted  to  in  Coolidge  v.  New 
York  (1904)  99  App.  Div.  176, 90  N.  Y. 
Supp.  1078,  aifirmed  without  opinion 
in  (1906)  18&  N.  Y.  629,  77  N.  E.  1192, 
where  a  verdict  rendered  against  the 
defendant  in  the  first  trial  of  the  case 
had  been  set  aside,  for  the  reason  tiiat 
the  city  did  not  have  actual  notice  of 
the  defective  condition  of  the  bridge 
until  the  morning  of  the  day  the  acci- 
dent occurred,  and  that  in  this  state 
of  the  evidence  the  city  was  not 
chargeable  with  negligence  in  respect 
of  its  having  failed  to  take  appropriate 
steps  to  strengthen  the  bridge.  It  is 
rather  singular  that  the  conception  of 
an  absolute  duty  incumbent  oh  the  city 
was  not  adverted  to.  If  the  verdict 
rendered  at  the  second  trial  was  sus- 
tainable in  this  point  of  view,  there 
was  clearly  another  ground  upon 
which  the  verdict  rendered  at  the  first 
might  have  been  condemned,  but, 
moreover,  there  is  much  difficulty  in 
admitting  that  an  absence  of  negli- 
gence on  the  part  of  the  police  was 
inferable  as  a  matter  of  law,  from  the 
evidence  relied  upon,  which  showed 
that  after  the  officer  on  the  beat  had 
reported,  on  the  morning  of  the  day 
when  the  accident  occurred,  that  the 


bridge  would  be  unsafe  if  a  large 
crowd  of  people  were  allowed  to 
gather  on  i^  they  merely  took  meas- 
ures to  warn  the  persona  in  charge  of 
the  bridge  as  to  its  conditinn.  The 
court  argued  thus:  "Such  warning 
was  given,  and  the  public  officials  had 
a  right  to  infer  that  reasohable  means 
would  be  taken  by  those  responsible 
for  the  bridge  to  prevent  an  accident. 
The  police  ofiicers  recognized  the  dan- 
ger from  overcrowding  the  bridge. 
They  took  such  means  as  appeared  to 
them  proper  to  avert  that  danger. 
Police  ofiicers  were  placed  in  charge 
of  the  bridge  to  prevent  people  fronf 
gathering  and  standing  on  it,  and  they 
did  all  tiiat  they  could  do  except  to 
strengthen  the  bridge,  for  which  they 
had  no  facilities,  and  which  it  would 
be  most  unjust  to  require  them  to  do 
on  such  short  notice.  The  city  is  re- 
sponsible for  a  failure  to  take  such 
means  as  were  available  at  the  time 
to  keep  this  street  in  a  safe  condition; 
but  there  is  nothing  to  show  that  such 
an  unusual  crowd  could  have  been 
anticipated,  or  that  the  city  could  have 
done  an^  more  than  it  did  to  prevent 
tiie  accident."  In  this  passage,  the 
feasibility  of  the  precaution  of  stop- 

Sing  entirely  the  traffic  along  the 
ridge  is,  it  will  be  observed,  ignored 
altogether.  It  is,  to  say  the  leas^  open 
to  doubt  whether  the  court  waa  justi- 
fied in  rendering  a  decision  which,  in 
effect,  committed  it  to  the  position  that 
a  reasonable  man  would  net  be  war- 
ranted in  finding  that  tiie  emission  of 
the  police  to  take  such  a  precaution, 
on  a  day  when  they  knew  uiat  an  un- 
usual number  of  persons  would  be 
passing  along  the  street,  constituted 
negligence. 

#  li.  /niury  eauaed   by  exptoaion  of 
ftoAer  iindfv  aldeicattc. 

In  Beall  v.  Seattle  (1902)  28  Wash. 
593,  61  L.RJV.  583,  92  Am.  St.  Rep. 
892,  69  Pac.  12,  where  it  was  held  that 
a  nonsuit  had  been  in^)roperly  grant- 
ed, in  an  action  brought  to  recover  for 
injuries  occasioned  to  a  pedestrian  by 
the  explosion  of  the  boiler  .of  a  heat- 
ing apparatus,  which  had  been  re- 
moved from  the  basement  of  a  build- 
ing and  placed  under  the  adjacent 
sidewalk,  while  a  carpenter  was  per- 
forming certain  work  in  the  basement, 
there  was  evidence  to  the  effect  that 
when  the  carpenter  applied  for  and 
received  a  permit  authorizing  the 
work,  he  also  asked  for  a  permit  to 
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remove  the  heating  apparatus;  that 
the  assistant  building  inspector  Josen- 
hans,  who,  according  to  the  testimony 
of  the  chairman  of  the  board  of  public 
works,  was  a  proper  official  to  deal 
with  applications  for  permits  regard- 
ing alterations  in  buildings^  told  him 
he  needed  no  permit  for  this  purpose, 
and  directed  him  how  to  place  the 
boiler  in  the  proposed  position  under 
the  sidewalk;  and  that  the  carpenter 
followed  this  direction.    By  an  ordi- 
nance of  the  defendant  city  it  was  pro- 
vided that  "any  person  desirous  of 
.utilizing  the  under  side  of  the  side- 
walks in  front  of  any  building  owned 
by  him  shall  construct  a  sufficient 
stone  or  hard  brick  wall,  not  less  than 
2  feet  thick,  to  be  laid  in  one  part 
cement  and  four  parts  sand,  to  retain 
the  roadway  of  the  street,  and  shall 
extend  the  side,  division,  or  party 
walls  of  such  building  under  the  side- 
walk to  such  curb  wall..  The  sidewalks 
in  all  cases  shall  be  of  incombustible 
material  entire,  supported  by  walls  or 
iron  beams  in  accordance  with  [cer- 
tain specifications]."  The  court  said: 
"It  is  manifest,  under  the  evidence  as 
it  now  stands,  that  the  space  under 
the  sidewalk  was  being  utilized  with- 
out a  compliance  with  the  require- 
ments of  said  ordinance.    When  the 
owner  of  this  building  sought  to  use 
the  space  under  the  sidewalk,  it  in- 
volved the  alteration  of  the  building 
by  way  of  the  extension  of  the  side 
walls,  and  otherwise  as  required  by 
said  ordin'ance.   Being  in  the  nature 
of  an  extension  to  the  building,  and 
for  its  use  and  benefit,  the  work,  there- 
fore, became  in  effect  an  alteration  of 
the  building  itself.    This  alteration 
necessarily  involved  the  use  of  the  ma- 
terials, and  the  manner  of  construc- 
tion for  the  extended  side  walls  and 
the  sidewalk,  and  its  supports  re- 
quired by  the  ordinance  aforesaid,  and 
an  inspection  of  the  work  as  it  pro- 
gressed, or  when  completed,  might 
have  disclosed  the  manner  of  construc- 
tion and  the  location  of  this  boiler 
with  its  attachments  connecting  it 
with  the  main  building."    The  court 
then  quoted  an  ordinance  which  im- 
posed upon  the  superintendent  of 
bnildings  the  duty  of  examining  and 
Inspecting  each  building  which  was  in 
course  of  erection  or  alteration  within 
tiie  city,  and  continued  thus:  "In  any 
view  of  the  matter,  it  would  therefore 
appear  that  the  ci^  had  actual  notice 
that  some  alterations  were  being  made 
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under  that  sidewalk  as  an  attachment 
to,  and  for  the  benefit  of,  that  build- 
ing, and  that  actual  consent  to  make 
the  alterations  to  the  extent  required 
for  stairway  purposes  was  given.  We 
do  not  think  it  can  be  said,  as  a  matter 
of  law,  that  a  proper  inspection  of  that 
completed  work,  as  required  by  the 
ordinances  of  the  city,  would  not  have 
led  to  the  discovery  of  the  entire  situa- 
tion there,  including  the  location,  of 
the  boiler  and  its  attachments.  We 
think  it  is,  at  least,  a  question  for  the 
jury  to  determine  whether,  with  the 
-exercise  of  reasonable  care  under  the 
circumstances,  the  city  should  have 
known  that  this  boiler  was  there  lo- 
cated, and  the  purposes  for  which  it 
was  so  placed.  .   .  .  We  think,  un- 
der the  evidence  as  it  now  stands,  that 
Josenhans  occupied  such  a  position  in 
the  premises  as  made  notice-  to  him 
notice  to  the  tiiy.    Whatever  notice 
was  involved  in  the  conversation  be- 
tween him  and  Hamilton  related  to 
something  that  was  yet  to  be  done, 
and  not  to  what  had  been  done,  and  it 
is  urged  that  it  could  not  be  noticed 
that  the  thing  was  actually  done. 
Strictly  speaking,  it  probably  cannot 
be  said  to  have  been  notice  of  the  thing 
actually  accomplished;  but,  being  an 
expression  of  intention  to  do  a  thing, 
we  think  it  was  such  notice  as  at  least 
emphasized  the  duty  of  an  inspeetton 
to  discover  what  was  really  done,  and 
it  is  for  the  jury  to  say  whether  that 
duty  was  neglected.   .   .   .  Under 
all  the  circumstances,  we  think  it  can- 
not be  said,  as  a  matter  of  law.  Hut 
the  city  had  no  notice  of  the  etisting 
conditions;  and,  for  further  purposes 
of  this  opinion  in  the  consideration  of 
the  motion  for  nonsuit,  it  must  be  held 
that  there  was  sufficient  evidence  to 
go  to  thq  jury  upon  that  subject  With 
knowledge  of  tiie  conditions  brought 
home  to  the  city,  what  is  the  status  of 
the  case,  without  further  testimony? 
.   .    .   In  the  case  at  bar,  as  we  have 
seen,  this  boiler  was  being  maintained 
as  an  attachment  to  a  building,  but 
located  vrithin  the  limits  of  the  public 
street,  under  conditions  which  were  in 
violation  of  a  city  ordinance.   If  the 
extended  side  walls,  the  supporting 
stone  or  brick  wall  laid  in  cement,  and 
the  stronger  overhead  structure  had 
been  constructed,  as  required  by  the 
ordinance,  at  places  where  the  space 
beneath  the  sidewalk  is  used,  who  can 
say  that  appellant  would  have  been 
injured?   The  defect  in  the  boiler,  if 
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there  was  a  defect  in  the  beginning, 
may  not  have  been  patent;  but,  under 
the  evidence  as  it  now  stands,  the 
boiler  was  maintained  and  operated 
there,  for  a  period  of  three  months, 
under  unlawful  conditions.  It  may, 
therefore,  have  been  a  nuisance  which 
it  was  the  duty  of  the  city  to  abate, 
whether  there  was  any  apparent  de- 
fect in  the  structure  of  the  boiler  or 
not.  Appellant  was  injured  by  an  un- 
seen instrument  exploding  within  the 
area  of  the  street  over  which  the  city 
had  control.  We  think,  when  he  had 
shown  those  facts,  that  a  prima  facie 
case  of  negligence  was  established, 
and  that  it  devolves  upon  the  city  to 
show  that  it  exercised  reasonable  care 
in  the  premises,  in  order  to  overcome 
the  presumption  of  negligence  arising 
from  the  fact  of  the  explosion.  An 
explosion  being  a  thing  so  unforeseen 
and  unexpected  in  its  nature,  it  is  held 
that  negligence  will  be  presumed,  if 
unexplained." 

$  1»,  tnJuHea  omised  by  eaxxsvoMona  fn 
or  adjacent  to  streets. 

In  Chicago  v.  Robbing  (1863)  2 
Black  (U.  S.)  418,  17  L.  ed.  298,  the 
action  was  brought  by  a  city  to  recover 
from  an  abutter  the  amount  of  the 
damages  which  it  had  been  compelled 
to  pay  to  a  pedestrian  who  had  fallen 
into  an  unlighted  excavation  made  by 
ft  contractor  who  was  engaged  in 
erecting  a  house  for  the  defendant 
(Robbins).  No  formal  permit  for  the 
work  had  been  issued,  but  the  rights 
and  liabilities  of  the  parties  were  de- 
termined in  the  assumption  that  it  had 
been  impliedly  licensed,  no  objection 
having  been  raised  by  the  city.  The 
doctrinal  position  of  the  court  with 
respect  to  the  extent  of  the  city's  duty 
in  respect  of  travelers  is  shown  by  the 
following  remarks:  "We  can  see  no 
justice  or  propriety  in  the  rule  that 
would  hold  the  ci^  under  obligation 
to  supervise  the  building  of  an  area 
such  as  this/' 

In  District  of  Columbia  v.  Woodbury 
(1890)  186  U.  S.  450,  34  L.  ed.  472,  10 
Sup.  Ct.  Rep.  990,  a  hole  had  been 
made  in  a  sidewalk  for  the  purpose  of 
putting  a  new  boiler  into  the  base- 
ment of  the  adjacent  building.  This 
hole  had  been  closed  after  the  com- 
pletion of  the  work,  with  the  exception 
of  ft  mftnhole,  which  was  covered  with 
loose  boards.  The  precedent  relied  on 
was  Barnes  v.  Dietrict  of  Colambift 
(1876)  91  U.  S.  640,  28  L.  ed.  440, 


where  the  liability  of  the  District 
for  injuries  caused  by  the  unsfrfe  con- 
dition of  the  streets  of  Washington 
was  affirmed.  The  accident  in  the  e»*'- 
lier  case  was  occasioned  by  an  open 
excavation  made  during  the  construc- 
tion of  a  railroad.  The  instructions 
of  the  trial  judge  were  approved,  and 
the  principles  embodied  in  them  re- 
stated by  the  Supreme  Court  in  its  own 
language.  The  following  passages 
may  be  quoted:  "People  must  build 
houses,  and  in  order  to  do  that  it  is 
necessary  to  excavate  for  cellars  and 
areas,  if  needed,  and  to  dig  trenches 
to  connect  with  the  water  mains,  gas 
pipes,  and  sewers.  Nobody  has  a  right 
to  do  this  without  a  permit  from  the 
authorities,  and  if  any  person  under- 
takes to  do  it  without  a  permit,  he 
would  "be  responsible  for  any  injury 
resulting;  but  the  District  would  not 
be,  unless  it  had  the  notice  already 
spoken  of.  If  a  permit  is  granted, 
as  is  usually  the  case,  the  fact  is  no- 
tice to  the  authorities  that  the  work 
is  in  progress,  and  then  they  are 
charged  with  the  duty  of  seeing  that 
it  is  properly  conducted.  ...  If  a 
private  individual  fails  to  protect  the 
excavation  or  hole,  or  whatever  it  may 
be,  it  is  the  duty  of  the  District  au- 
thorities to  see  that  it  is  protected, 
and  they  are  held  responsible  that  he 
shall  do  it,  for  they  were  notified  that 
he  was  going  on  with  the  work  when 
he  obtained  his  permit.  If  the  individ- 
ual himself  supplies  the  protection 
against  danger,  then  the  duty  will 
have  been  discharged  on  his  part,  and 
that  of  the  District  also  will  have  been 
discharged  just  the  same  as  in  the 
case  of  the  works  being  constructed 
by  itself.  If,  then,  by  any  unforeseen 
accident,  or  the  act  of  somebody  that 
could  not  be  anticipated,  the  protec- 
tion has  been  removed  and  new  dan- 
ger supervenes,  of  course  the  law 
about  notice  applies."  The  question 
whether,  in  the  first  instance,  a  suf- 
ficient protection  had  been  provided  to 
guard  the  public  against  accident,  was 
held  to  be  for  the  jury.  It  was  also 
held  for  them  to  decide  whether  the 
board  was  sufficient  to  sustain  the 
weight  of  a  person  passing  over  it, 
and  whether  it  was  sufficiently  se- 
cured, either  by  artificial  appliances 
or  by  its  own  inherent  weight,  to  hold 
it  in  its  proper  place.  The  theory 
adopted  in  this  case  with  regard  to  the 
effect  of  the  issuanee  of  a  permit  in 
enlarging  the.  responaibilily  of  a  mu- 
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nicipal  corporation  seems  to  be  essen- 
tially inconsistent  vith  the  doctrinal 
position  indicated  by  the  reasoninff  in 
Cleveland  v.  King  (1889)  132  U.  a 
296,  33  L.  ed.  334,  10  Sup.  Ct.  Rep.  90. 
See  §  6,  supra  (building  materials). 

In  Fitch  V.  Hartford  (1918)  92  Conn. 
365.  102  Atl.  768,  where  the  evidence 
showed  that  the  licensee  had  dug  a 
hole  close  to  the  opening  between  two 
flagstones,  and  that  this  opening  was 
concealed  by  the  dirt  thrown  up,  the 
following  instruction  was  held  im- 
proper: "A  municipality  is  respon- 
sible for  the  negligence  of  one  who, 
acting  under  its  license  or  permission 
lawfully  granted,  creates  any  defect 
or  obstruction  which  endangers  the 
8«fe^  of  persons  using  the  streets. 
.  .  .  Notice  of  the  defect  or  ob- 
struction is  not  necessary  in  sach 
cases."  The  court  said:  "When  a 
municipal  corporation,  charged  with 
the  duty  of  maintaining  its  highways 
in  reasonably  safe  condition  for  travel, 
grants  a  permit  for  specified  work  to 
be  done  within  the  limits  of  a  high- 
way for  the  private  benefit  of  the 
licensee,  it  is,  of  course,  notified  in 
advance  of  all  defects  and  obstrue- 
tions  in  the  highway  which  may  rea- 
sonably be  esqiected  to  arise  in  the  per- 
formance of  that  particular  work  at 
the  given  time  and  place^  and  in  the 
exercise  of  reasonable  care  it  is  bound 
to  anticipate  imd  provide  for  all  such 
defects  and  obstructions.  Boucher  v. 
New  Haven  (1878)  40  Conn.  466; 
Cummings  v.  Hartford  •(1897)  70 
Conn.  128,  38  Atl.  916.  Since  the  duty 
of  exercising  reasonable  care  rests 
continuously  on  the  municipality,  it 
mnst  also  use  reasonable  care  to  pro- 
tect travelers  against  the  negligence  of 
its  licensees  by  a  reasonable  super- 
vision and  control  of  the  work.  Car- 
stesen  v.  Stratford  (1896)  67  Conn. 
434,  86  Atl.  276.  But  it  is  not  an  in- 
surer of  the  safety  of  travelers  on  the 
highway,  and  therefore  it  is  not  bound 
at  its  peril  to  provide  in  advance 
against  unnecessary  and  unexpected 
dangers,  such  as  may  be  created  in  the 
highway  by  the  negligence  of  its  li- 
censees. In  such  cases  the  rule  is  not 
that  the  municipality  is  liable  for  the 
negligence  of  the  licensee,  but  that  it 
is  bound  to  use  reasonable  care  in 
ascertaining  the  neglect  and  averting 
its  harmful  consequences ;  and  that  in 
the  absence  of  actual  notice  of  a  de- 
fect due  solely  to  the  negligence  of 
the  licensee,  it  is  not  liable  unless  it 
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has  failed  to  use  reasonable  care  in 
discovering  the  existence  of  the  defect 
See  4  Dill.  Mun.  Corp.  5th  ed.  §  1723, 
as  modified  by  Boucher  v.  New  Haven 
.  (Conn.)  supra." 

In  Herfurth  v.  Washington  (1868) 
6  D.  C.  289,  where  the  plaintiaTs  buggy 
had  fallen  into  a  trench  dug  for  a 
sewer  connection,  a  new  trial  was  or- 
dered on  tile  ground  that  tiie  defend- 
ants' knowledge,  actual  or  construc- 
tive, of  the  unsafe  conditions,  had  not 
been  proved.  The  court  said:  "The 
coiporation  is  only  responsible  for  the 
negligence  of  a  licensee  under  its  au- 
thority wheA  charged  with  notice  of 
the  defect." 

In  District  of  Columbia  v.  Black- 
man  (1908)  32  App.  D.  C  32,  where 
the  plaintiff  fell  into  a  hole  made  in  a 
sidewalk  for  a  sewer  connection,  while 
it  had  been  left  temporarily  unguarded 
by  the  workmen,  the  grounds  upon 
which  it  was  held  that  a  verdict  should 
have  been  directed  were  tiius  stated: 
"Having  issued  tiie  permit  authoriz- 
ing the  hole  to  be  dag,  tiie  District 
was  chargeable  with  knowledge  of  the 
prosecution  of  the  work,  and  the  duty 
of  supervision  over  it,  to  the  end  that 
the  safety  of  the  public  be  secured. 
Was  the  District  remiss  in  its  duty? 
The  work  was  commenced  three  days 
prior  to  the  accident,  and  antil  the 
trench  was  fully  dug  the  requirements 
of  the  permit  as  to  protection  were 
complied  with.    It  therefore  clearly 
a^ears  that  in  the  first  instance  the 
District  was  not  guilty  of  negligence, 
because  sufiicient  protection  was  pro- 
vided to  guard  the  public  against  dan- 
ger. From  the  completion  of  the  ex- 
cavation  at  11  o'clodc  in  tiie  forenoon 
of  tile  day  the  plaintiff  was  injur«^ 
until  within  a  very'  short  time  prior 
to  the  accident,  one  of  t^e  men  em- 
ployed in  digging  the  hole  remained 
near  it   A  representative  of  the  Dis- 
trict, seeing  this  laborer  near  the  hole 
he  had  assisted  in  digging,  and  ap- 
parently guarding  it,  naturally  and 
reasonably  would  have  inferred  that 
he  had  been  placed  there  not  merely 
to  await  the  coming  of  material  to  be 
put  into  the  hole,  but  to  warn  the 
public  of  the  existence  of  the  hole, 
and  thereby  fulfil  the  conditions  of  the 
permit.  There  was  no  evidMce  before 
the  jury  that  the  District  had  knowl- 
edge, either  actual  or  constructive,  of 
the  unguarded  condition  of  the  hole 
at  the  time  plaintiff  fell  into  it  On 
the  contrary,  the  circumstances  as 
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disclosed  by  the  evidence  were  such 
as  to  warrant  the  District  in  believing 
that  the  conditions  of  its  permit  were 
continuing  to  be  carried  out.  If, 
therefore,  in  the  circumstances  of  this 
case  the  District  is  to  be  chargeable 
with  liability,  we  must  in  effect  im- 
pose upon  it  the  duty  of  placing  a 
representative  in  direct  supervision 
over  every  similar  work  in  the  Dis- 
trict. We  do  not  so  understand  the 
law.  .  .  .  Having  issued  a  permit, 
the  District  must  exercise  reasonable 
care  to  see  that  its  conditions  are 
obeyed.  But  that  does  not  constitute 
the  District  an  insurer  of  the  public, 
nor  require  it  instantly  to  take  n9tice 
of  a  failure  on  the  part  of  a  licensee 
to  fulfil  his  obligations  under  the  li- 
cense. ....  In  the  present  case, 
the  District  having  fulfilled  its  duty  in 
the  first  instance,  we  do  not  think 
there  was  any  evidence  before  the  jury 
tending  to  show  negligence  on  the  part 
of  the  other  defendants  for  a  sufiicient 
length  of  time  before  the  accident  to 
impute  knowledge  of  such  negligence 
to  the  District." 

In  Savannah  v.  Donnelly  (1888)  71 
Ga.  258,  where  a  judgmefit  in  favor  of 
a  plaintiff  whose  riding  horse  had 
fallen  into  an  unlighted  sewer  trench 
Was  afnrmed,  it  was  held  that  the  trial 
judge  had  properly  refused  to  give  the 
following  instruction:  "The  granting 
of  permission  to  Masters,  to  make  re- 
pairs or  improvements  in  the  supply 
pipe  for  Dickerson,  was  lawful  and 
innocent  in  itself,  and  cast  no  obliga- 
tion on  the  city  to  superintend  and 
look  after  said  work,  to  see  that  it  wa? 
properly  done;  and  if  said  work  was 
in  fact  carelessly  and  negligently 
done,  then  the  city  would  not  be  liable 
for  damages,  unless  notice  of  the  con- 
dition of  the  street  was  brought  home 
to  the  city,  either  actually  or  construc- 
tively." The  ratio  decidendi  was  that 
the  authorization  to  open  the  trench 
was,  "in  effect,  opening  the  ditch  by 
the  city  itself."  See  §  1,  note  11, 
supra. 

In  Augusta  y.  Cone  (1893)  91  6a. 
714,  17  S.  E.  1005,  the  declaration 
alleged,  in  substance,  that  Mrs.  Cone, 
while  walking  on  the  sidewalk,  was 
injured,  without  fault  on  her  part, 
by  falling  into  a  trench  which  on  th« 
4ay  of  the  accident  had  been  dug  by 
a  licensed  plumber  employed  by  one 
Connelly  in  order  to  put  in  a  water 
main  from  the  street,  the  plumber  and 
Connelly  acting  under  a  special  li- 


cense granted  the  latter  by  the  city 
council;  that  the  ordinances  of  the 
city  council,  relative  to  the  duties  of 
plumbers  and  other  persons  acting  un- 
der licenses  for  the  purposes  afore- 
said,  required  that  danger  signals 
should  be  placed  at  an  excavation 
made  for  such  work,  and  that  the  same 
should  be  covered  when  not  being  ac- 
tually worked  upon;  that  this  hole  or 
trench  was  left  open  thirty  minutes 
while  no  work  was  going  on,  during 
which  time  Mrs.  Gone  fell  in ;  that  the 
accident  was  caused  by  the  negligence 
of  the  defendant  and  its  licensees,  in 
that  no  warning  was  given  her  of  the 
excavation,  no  ropes,  red  flags,  or  dan- 
ger signals  placed  at  the  trench  to 
warn  pedestrians,  and  no  cover  put 
across  the  same  over  which  they  could 
walk  without  danger;  that  the  excava- 
tion had  existed  long  enough  to  put  the 
defendant  on  notice  thereof  and  of  its 
danger  to  pedestrians ;  "that  said  side- 
walk was  perfectly  safe  and  in  repair 
before  said  excavation  was  made  by 
the  positive  misfeasance  of  the  said 
city  and  its  said  licensees,  by  whom 
the  said  sidewalk'  was  left  unsafe  for 
travel  thereon  by  the  public  in  the 
way  and  manner  in  which  sidewalks 
are  generally  used,  said  excavation  or 
trench  across  said  sidewalk  having 
been  done  by  the  direct  permission  of 
the  said  city  council  of  Augusta, 
which  knew  of  its  progress  on  the  day 
aforesaid  as  being  done  under  the  li- 
cense issued  as  aforesaid."  Held,  that 
this  declaration  sufficiently  set  forth  a 
cause  of  action.  The  objection  that 
the  allegation  concerning  notice  to  the 
defendant  of  the  unsafe  condition  al- 
leged to  exist  at  the  time  of  the  injury 
was  insufficient  was  held  untenable. 
The  court  said:  "The  declaration  al- 
leges special  permission  from  the  city 
council  to  do  this  particular  work,  and 
knowledge  of  its  progress  on  the  day 
in  question,  and  the  ordinance  requires 
that  a  certain  officer  of  the  city  shall 
exercise  supervision  over  the  work 
and  see  that  it  is  properly  done.  This 
being  so,  the  city  became  liable  for 
any  damage  which  might  accrue  to 
any  person  by  reason  of  the  careless 
and  negligent  manner  in  which  the 
work  was  done."  The  court  approved 
of  the  general  doctrine  laid  down  in 
Savannah  v.  Donnelly  (Ga.)  supra. 
But  it  should  be  pointed  out  that  the 
element  introduced  into  the  later  case, 
by  the  provision  in  the  ordinance  spe- 
cifically imposinff  upon  the  city  the 
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duty  of  supervision,  created  a  situa- 
tion in  which  the  liability  of  the  city 
might  have  been  affirmed,  even  in  juris- 
dictions in  which  that  doctrine  does 
not  prevail.  It  would  seem  that  the 
court  did  not  clearly  appreciate  the 
fact  that  the  earlier  case  was  decided 
with  reference  to  a  theory  essentially 
different  from  that  which  underlies 
one  of  the  precedents  cited  (Wendell 
v.  Troy  (1868)  4  Keyes  (N.  Y.)  261), 
in  which  constructive  notice  to  the  city 
was  predicated  on  the  ground  that  the 
contract  provided  for  the  performance 
of  the  work  under  the  direction  of  a 
municipal  agent.  Augusta  v.  Cone 
(Ga.)  supra,  was  followed  in  Rome  v. 
Davis  (1911)  9  Ga.  App.  62,  70  S.  E. 
694,  which,  however,  did  not  involve 
facts  of  the  description  discussed  in 
the  present  note. 

In  Sterling  v.  Thomas  (1871)  60  III 
264,  a  person  who  was  erecting  a 
building  made,  with  the  knowledge 
and  consent  of  the  authorities  of 
defendant  city»  an  excavation  under 
the  sidewalk.  This  excavation  was 
kept  covered  with  loose  boards  except 
when  access  to  the  basement  was  nec- 
essary; the  boards,  or  a  portion  of 
them,  were  then  mnoved,  and  replaced 
after  the  necessity  had  paased.  On  a 
certain  evening  some  persim  unknown 
removed  the  covering,  and  the  plain- 
tiff, while  walldng  along  the  sidewalk 
in  the  daritness,  fell  into  t^e  basement 
and  broke  his  shoulder.  The  street 
commiBsioner  testified  he  knew  the 
opening  was  there  the  day  before  the 
accident ;  that  he  saw  it  open  when  the 
sidewalk  was  first  built;  and  that  he 
went  down  to  it  on  purpose  to  see  if 
it  was  covered.  Held,  that  the  ci^ 
was  liable  for  the  injury. 

In  Springfield  v.  Scheevers  (1886) 
21  III.  App.  203,  where  the  defendant 
was  held  liable  to  a  person  who  had 
fallen  into  an  unguarded  excavation, 
made  (apparently  for  an  area)  with 
its  permission  by  a  person  engaged  in 
the  erection  of  a  building,  the  decision 
was  based  upon  the  ground  that  "the 
duty  of  maintaining  the  streets  in  safe 
condition  devolves  upon  the  corpora- 
tion, and  cannot  be  evaded  or  dele- 
gated to  others,  and  if  the  city  by  its 
direct  act  or  authority  causes  or  per- 
mits the  street  to  get  out  of  repair, 
it  will  be  liable,". — citing  Dill.  Mun. 
Corp.  2d  ed.  §  791.  It  was  laid  down 
that  "the  defendant  must  be  presumed 
to  have  known  the  condition  of  things, 
and  should  be  held  responsible,  as 


though  it  had  notice,  for  the  direct 
result  of  what  it  expressly  author- 
ized." 

In  Evansville  v.  Behroe  (1912)  4» 
Ind.  App.  448,  97  N.  E.  666,  the  wheel 
of  plaintiff's  wagon  dropped  into  an 
unlighted  excavation  which  had  been 
made  by  a  plumber  for  the  purpose  of 
locating  a  leak  in  a  water  pipe.  The 
party  employing  him  seems  to  have 
been  an  abutter,  but  the  report  does 
not  contain  any  explicit  statement  to 
that  effect.  Jhe  contention  of  the  city 
that  it  was  under  no  duty  to  place 
lights  or  guards  about  such  defect  in 
the  street,  for  the  reason  that  the  evi- 
dence showed  without  dispute  that  the 
ci^'  had  no  notice  or  knowledge  of  its 
existence  prior  to  the  time  when  the 
accident  occurred,  was  rejected.  The 
court  said :  "Where  a  city  authorizes 
a  person  not  in  the  employ  of  the  el^, 
and  in  no  way  connected  with  the  ad- 
ministration of  its  affairs,  to  do  some 
act  upon  some  of  its  streets,  and  the 
act  contemplated  is  of  such  a  chat^ 
acter  as  to  create  a  condition  of  the 
street  which  is  necessarily  or  ordi- 
narily dang»ou8  unless  precautions 
are  taken  to  make  it  safe,  the  duty 
rests  primarily  upon  the  ei^  to  see 
to  it  that  such  precautions  are  taken, 
and  that  the  snreet  is  made  safe  for 
use.  s  .  .  From  the  evidence  moat 
favorable  to  appellee,  which  we  have 
set  out,  the  jury  was  warranted  in 
finding  that  the  plumber,  in  malring 
the  excavation  in  the  street,  was  act- 
ing under  the  express  sanction  of  the 
city.  An  «ccavation  made  in  a  street 
creates  a  condition  which  is  ordinarily 
'dangerous  unless  precautions  are  tak- 
en. The  precautions  necessary  to 
make  the  street  safe,  under  such  cir- 
cumstances, are:  (1)  Properly  to 
guard  the  excavation  while  it  remains 
open;  and  (2)  properly  to  fill  the  ex- 
cavation and  restore  the  street  to  a 
safe  condition  for  use.  The  du^  to 
see  to  it  that  these  precautions  are 
used  rests  primarily  on  the  city,  and 
cannot  be  delegated  to  others.  .  .  . 
Appellant  was  therefore  guUty  of  neg- 
ligence, in  failing  to  see  that  this  ex- 
cavation made  by  the  plumber  under 
its  express  sanction  was  properly 
filled  so  as  to  make  the  street  reason- 
ably safe  for  use,,  or  in  keeping  the 
place  protected  by  guards  or  warning 
lights  until  it  was  so  restored  to  a 
condition  of  safety." 

In  Rowell  v.  Williams  (1870)  29 
Iowa,  210,  the  liability  of  the  code- 


Digitized  by  Google 


ANNO.— MUNICIPAUTY— Bl 

fendant  municipalities  for  injuries  oc- 
casioned to  a  person  who  had  fallen 
into  an  unsuarded  excavation,  dug  for 
a  cellar  up  to  the  line  of  the  street, 
was  affirmed  on  the  gronnd  that 
several  of  the  municipal  officers  had 
knowledge  of  the  dangerous  condition 
created  by  the  excavation. 

In  Bender  v.  Hinden  (1904)  124 
Iowa,  685,  100  N.  W.  862,  the  evidence 
held  to  be  insufficient  to  warrant  a 
verdict  for  the  plaintiff  was  substan- 
tially as  follows :  The  hole  into  which 
he  had  fallen  was  produced  by  the  act 
of  some  workmen,  who,  for  the  pur- 
pose of  getting  materials  into  the 
cellar  of  a  saloon,  in  which  they  were 
making  repairs,  had  removed  three 
planks  from  the  adjacent  sidewalk. 
They  had  been  engaged  in  this  work 
two  or  three  days,  and  it  was  their 
custom,  when  they  took  up  the  planlcs, 
to  place  some  of  them  lengthwise  over 
the  opening,  so  as  to  afFord  a  means  of 
passage  thereover,  and  to  barricade 
the  other  places  with  beer  kegs  and 
cases.  The  jury  was  justified  in  Ibid- 
ing  that  this  hole  was  not  barricaded 
at  9  or  10  o'clock  in  the  forenoon  of  the 
day  on  which  plaintiff  was  injured, 
and  it  was  conceded  that  it  was  not 
barricaded  at  the  time  plaintiff  fell 
into  it,  a  little  after  2  o^lock  in  the 
afta*noon.  But  the  evidence  also 
showed  that  the  planks  were  replaced 
at  noon  on  that  day;  that  they  were 
not  removed  again  until  10  minutes  be- 
fore 1  o'clock  in  the  afternoon;  that 
they  were  replaced  by  tibe  workmen 
whenever  they  quit  work,  and  that  the 
hole  was'  generally  barricaded.  The 
court  said :  "We  must  assume  that  the 
officers  of  the  town  had  knowledge  of 
the  custom  of  the  men  to  barricade 
this  hole,  and  that  they  would  con- 
tinue to  do  so;  and  they  are  not  to  be 
held  negligent,  nor  the  town  charged 
with  knowledge  of  the  situation,  un- 
less it  should,  in  the  exercise  of  ordi- 
nary care,  have  known  of  the  failure 
Df  these  workmen  to  barricade  the 
apening  in  the  walk  at  the  time  the  ac- 
:ident  occurred.  The  most  that  can 
M  claimed  from  the  evidence  is  that 
;he  workmen  engaged  in  repairing  the 
;ellar,  contrary  to  their  usual  custom, 
eft  the  hole  unguarded  for  an-  hour 
ind  a  half  prior  to  the  time  plaintiff 
■«ceived  his  injuries.  Was  this 
mough  to  take  the  case  to  the  jury 
in  the  question  of  the  negligence  of 
he  defendant?  The  presence  of  such 
in  opening  in  a  populous  city  for  such 
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a  length  of  time,  without  barricades, 
might  very  well  be  c<msidered  negli- 
gence, but  not  BO,  we  think,  in  a  town 
the  size  of  this  one,  where  foot  travel 
is  small,  and  officials  are  not  required 
to  be  as  watchful  as  in  more  populous 
centers.  In  small  places  like  this,  no 
one  is  or  can  be  employed  to  keep  con- 
stant supuvision  over  the  sidewalks. 
True,  the  officials  are  required  to  exer- 
cise ordinary  care  and  diligence,  but 
whether  they  did  or  did  not  depends 
upon  the  circumstances  and  surround- 
ings. While  the  rame  degree  of  care  is 
required,  no  matter  what  the  size  of 
the  place,  yet  what  may  be  such  care 
in  one  place  may  not  be  in  another. 
The  size  of  the  place,  the  amount  of 
travel,  the  customs  and  habits  of  the 
workmen  engaged  in  the  work,  the  na- 
ture of  the  duties  imposed  upon  the  of- 
ficers of  the  municipality — ^these  and 
all  the  surrounding  facts  and  circum- 
stances must  be  considered  in  deter- 
mining the  question  of  defendant's 
negligence.  There  was  not,  in  our 
opinion,  sufficient  evidence  to  take  the 
question  of  defendant's  negligence  to 
ttie  jury." 

In  Face  v.  Webster  City  (1908)  138 
Iowa,  107.  116  N.  W.  888,  where  the 
plaintiff  had  fallen  into  a  trench  dug 
across  a  sidewalk  for  a  water  pipe,  the 
liability  of  the  city  was  held  to  be 
predicable  both  on  uie  ground  that,  as 
the  work  had  been  commenced  on  the 
day  before  the  accident,  it  was  charge- 
able with  constructive  notice  of  the 
existence  of  the  unsafe  conditions,  and 
on  the  ground  that  the  street  commis- 
sioner was  shown  by  affirmative  proof 
to  have  had  actual  notice  of  these  con- 
ditions. It  was  held  that  the  trial 
judge  had  properly  instructed  the  jury 
that  the  fact  that  the  excavation  was 
made  by  an  independent  contractor 
was  in  Itself  immLsterial;  that  it  was 
the  duty  of  the  city  having  notice  of 
an  excavation  involving  danger  to  a 
traveler  on  the  street,  to  safeguard 
the  same,  no  matter  who  in  fact 
created  the  danger. 

In  Kansas  City  v.  Bermingham 
(1891)  46  Kan.  212,  25  Pac.  569,  where 
a  verdict  was  sustained  in  favor  of  the 
personal  representative  of  a  man  who 
had  fallen  at  night  into  an  unguarded 
excavation  made  for  a  cellar,  the  court 
rejected  the  contention  that  instruc- 
tions informing  the  jury  that  the  lia- 
bility of  the  defendant  was  conditional 
upon  its  having  had  notice,  actual  or 
constructive,  of  the  unprotected  state 
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of  the  excavation,  were  prejudicially 
erroneous  for  the  reason  that  they  re- 
ferred to  the  "defect  in  the  sidewalk" 
and  the  "dangerous  condition  of  the 
sidewalk/'  instead  of  directing  the  at- 
tention of  the  jury  to  the  question  of 
the  sufficiency  of  the  safeguard. 

In  Grider  v.  Jefferson  Realty  Co. 
(1909)  —  Ky.  — ,  116  S.  W.  691,  where 
the  plaintiff,  while  trying  te  board  a 
street  car,  fell  into  a  ditch  ^cavated 
in  the  course  of  building  operations, 
a  judgment  for  the  defendants  was  re- 
versed on  the  ground  of  error  in  giving 
an  instruction  which  imported  that  the 
abutter's  duty  to  exercise  ordinary 
care  would  have  been  fulfilled  if  it 
had  protected  the  excavation  by  bar- 
riers, and  in  the  nighttime  by  lights. 
The  court  said:  "It  does  not  follow 
that  in  all  cases  they  [barriers  and 
lights]  will  afford  the  degree  of  pro- 
tection required,  and,  if  they  do  not, 
then  other  means,  whatever  tiiey  may 
be,  must  be  employed  to.  make  the 
street  reasonably  safe  for  pablltf 
toavel  by  giving  reasonably  sufficient 
notice  and  warning  of  the  defect. 
.  .  .  It  is  the  duty  of  a  city  and  the 
persons  who  are  using  the  streets  as 
the  Jefferson  Really  Company  [abut- 
ter] and  Probst  [contractor]  were,  to 
give  such  warning  and  notice  of  «c- 
cavations  and  obstructions,  by  bar- 
riers and  lights  or  other  means,  as  are 
reasonably  sufficient  to  warn  pedes- 
trians and  travelers  of  tiie  obstruction 
or  unsafe  place.  The  test  of  suf- 
ficiency is  not  particularly,  or  in  all 
cases,  whether  barriers  and  lights 
have  bem  used,  but  is  whether  or  not 
the  means  employed,  whatever  they 
may  be,  are  reasonably  sufficient  for 
the  purpose.  The  fact  that  the  prox- 
imity of  the  excavation  to  the  street 
car  track  prevented  its  complete  in- 
elosure  by  barriers  did  not  excuse  the 
defendant  from  adopting  such  means 
as  might  be  reasonably  sufficient  to 
give  warning  of  the  excavation,  and 
prevent  persons  exercising  ordinary 
care  from  falling  into  it.  If  the  bar- 
riers erected  did  not  extend  close 
enough  to  the  street  car  track  to  in- 
close or  protect  the  excavation,  then 
some  other  means  should  have  been  . 
employed  that  would  be  reasonably 
sufficient  for  this  purpose." 

Ih  Baltimore  v.  Pendleton  (1860)  16 
Md.  12,  the  evidence  showed  that,  be- 
fore the  injury  complained  of  was  re- 
ceived, the  trench  in  question,  which 
had  been  dug  for  a  water  pipe,  had 
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been  filled  up  with  earth,  and  tt«  pav- 
ing stones  placed  upon  it,  but  in  sudi 
a  manner  that,  by  reason  of  Uie  snow 
and  rain,  the  ground  was  so  soft  that 
the  plaintiff's  horse,  while  hauling  a 
load  of  coal,  sank  into  it.  The  systoa 
by  which  lateral  pipes  were  inserted 
into  the  main  pipe  was  as  follows: 
The  officers  of  the  coiporation,  for  an 
established  charge  paid  to  it,  bored  a 
hole  in  the  main  pipe,  and  the  rest  of 
the-  work  was  done  by  the  person  iato 
whose  premises  the  water,  is  to  be  con- 
ducted ;  the  -necessary  excavation,  fill- 
ing up,  and  paving  being  also  done  by 
the  owner  of  the  propral7.  The  court 
said:  "These  responaibiUties  imposed 
upon  the  proper^  owner  do  not  re- 
lieve the  corporation  from  the  obliga- 
tion, under  its  charter,  to  keep  the  pub- 
lic highways  within  its  limits  free 
from  nuisance,  and  in  a  condition  to 
be  safely  traveled.  In  the  present 
case  the  performance  of  their  duty 
w'as  wholly  n^lectod  for  nearly  a 
month,  and  aa  a  consequence  of  such 
neglect  the  accident  happened,  and  the 
liability  of  the  city,  in  the  absence  ^ 
fault  on  the  part  of  the  plaintiffs,  at^ 
tached  and  became  complete." 

In  Blessington  v.  Boston  (1891)  163 
Mass.  409,  26  K.  E.  1113,  the  actios 
was  brought  to  recover'  damages  for 
injuries  sustained  by  the  plaintiff  from 
falling  into  a  trench  which  had  been 
dug  in  a  street  for  a  drain,  undo/  a 
permit  issued  by  the  defendant  city, 
and  extended  underneath  the  tracks  of 
a  steam  railroad  and  horse  railroad. 
The  accident  occurred  about  7  o'clod 
in  the  evening,  and  up  to  the  time  of 
the  accident  the  trench  had  beea 
guarded  by  a  wooden  fence  extending 
acTOBS  the  sidewalk  and  into  the  gut- 
ter, and  a  wooden  horse  which  extend- 
ed from  the  fence  tiie  length  of  the 
trench,  and  had  on  its  outer  end  a 
lantern.  The  plaintiff's  evidence 
tended  to  prove  that,  while  walkim 
on  the  sidewalk,  he  turned  to  one  side 
when  he  came  to  the  fence,  walked  to 
its  end,  and,  having  proceeded  inte 
the  strrot  a  few  steps,  fell  into  the 
trench.  The  city  had  stationed  ue 
men  tiiere,  and  the  only  persons  guard- 
ing the  hole  were  two  employees  of  the 
street  railway  company,  whe  moved 
the  wooden  horse  whenevw  a  car 
came,  in  order  that  the  car  might  ge 
through.  The  evidence  tended  also  to 
prove  that  from  a  second  or  so  to  half 
a  minute  before  the  plaintiff  reached 
the  line  of  the  fences  tiiese  laM  had 
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taken  up  the  wooden  horge  and  placed 
it  parallel  with  the  aidewalk,  and  with 
the  railroad  track,  leaving  between  the 
horse  and  the  fence  an  opening 
through  which  the  plaintiff  had  walked 
when  he  fell  into  the  hole,  and  that 
the  cauae  of  the  accident  was  that  the 
horse  railway  men  ewung  the  wooden 
horse  off  into  the  street,  instead  of 
round  towards  the  curbstone.  Held, 
that  the  jury  were  warranted  in  find- 
ing for  the  plaintiff.  The  following 
instruction  was  approved:  "It  is  a 
question  purely  of  fact  for  you  [the 
jury]  whether  such  barriers  or  safe- 
guards existed  in  this  case  as  were 
reasonably  required.  .  .  .  The  city 
must,  either  by  lights,  bars,  or  boards, 
or  in  some  other  way,  provide  a  rea- 
sonable safeguard.  In  ordinary  cases, 
the  city  would  not  be  liable  ii  those 
barriers  or  safeguards  were  removed 
by  others,  but  in  this  case  it  is  com- 
petent for  the  jury  to  consider  the 
fact  that  it  was  known  that  horse  cars 
would  pass  the  barrier  in  question, 
and  th&t  it  would  frequently  have  to 
be  removed  in  order  that  the  cars 
might  pass  over  the  trench ;  and  it  is 
for  the  jury  to  say,  under  all  the  cir- 
cumstances of  the  case,  whether  this 
barrier  was  sufficient,  whether  this 
was  all  the  city  should  have  done,  or 
whether  other  precautions,  such  as 
planking  over  the  hole  and  stationing 
officers  or  servants  there  to  warn  peo- 
ple, should  have  been  adopted.  .  .  . 
if  the  city  trusted  to  the  agents  of  this 
company  properly  to  guard  the  hole, 
the  city  is  liable  for  their  negligence, 
because  it  intrusted  to  them  a  duly 
which  belonged  to  it.  .  .  .  If  these 
agents  are  negligent,  it  must  take  the 
consequences  of  it/'  The  liability  of 
the  city  was  again  affirmed  by  the 
court,  arguendo,  in  Boston  v.  Coon 
(1900)  175  Mass.  283,  56  N.  E.  287, 
where  the  city  was  held  to  be  entitled 
to  recover  from  the  abutter  the  amount 
of  the  damages  which  it  had  been  com- 
pelled to  pay  in  the  former  action. 

In  Hyde  v.  Boston  (1904)  186  Mass. 
116,  71  N.  E.  118,  a  deep  trench  had, 
under  permit,  been  excavated  in  a 
street  for  the  purpose  of  l^ing  a 
drain  from  a  building  In  the  process 
of  erection  to  the  main  sewer.  It  ex- 
tended under  a  railway  track.  At  the 
time  of  the  accident  the  sidewalk  and 
the  street  in  front  of  the  building  were 
obstructed  so  that  it  was  impossible 
to  pass  along  the  sidewalk,  or  the 
street  between  the  sidewalk  and  the 
11  A.L.R.— 87. 


first  railway  track.  In  order  to  get 
around  these  obstructions  the  plain- 
tiff went  out  into  the  street  and  along 
the  railway  track,  and  sank  into  the 
trench,  which  was  full  or  nearly  full 
of  soft  mud.  The  evidence  showed 
that  the  trench  had  been  there  four  or 
five  days.  Held,  that  the  question 
whether  the  defendant  city  exercised 
reasonable  care  and  diligence  to  keep 
the  street  safe  for  travelers  should 
have  been  left  to  the  jury.  The  court 
said:  "The  city  had  notice,  or  at 
least  could  be  found  to  have  had  no- 
tice, of  the  existence  of  the  trench, 
and  of  the  circumstances  under  which 
it  was  being  dug,  and  was  bound  to 
take  reasonable  precauticms  for  the 
safety  of  travelers." 

In  BenneU  v.  Everett  (1906)  191 
MasB.  364,  77  N.  E.  886,  the  plaintiff 
fell  into  an  unlighted  and  unguarded 
trench  which,  in  pursuance  of  a  per- 
mit issued  to  a  plumber  a  day  or  two 
before  the  accident,  had  been  dug  un- 
der a  sidewalk  for  a  sewer  connection. 
The  accident  occurred  during  the 
evening  of  the  day  on  which  the  work 
was  commenced.  The  court  thus  dis- 
cussed the  contention  of  the  defend- 
ant that  there  was  no  evidence  that 
the  defendant  had  notice,  or  by  the 
exercise  of  proper  care  and  diligence 
might  have  had  notice,  of  the  alleged 
defect:  "The  work  to  be  done  under 
the  permit  would  create,  of  necessity, 
a  dangerous  defect  in  the  street  and 
sidewalk.  It  is  not  a  violent  presump- 
tion that  the  officers  having  charge  of 
the  streets  would  have  early  notice  of 
the  issuing  of  such  a  permit.  The 
jury  also  had  a  right  to  consider 
whether  this  defect,  a  trench  dug 
transversely  across  the  sidewalk,  was 
not  of  such  a  nature  that  the  defend- 
ant's officers  would  have  been  likely 
to  receive  immediate  notice  of  its  ex- 
istence. Harriman  v.  Boston  (1873) 
114  Mass.  241;  Donaldson  v.  Boston 
(1860)  16  Gray  (Mass.)  508.  The 
place  of  the  accident  was  within  four 
or  five  minutes'  walk  from  the  defend- 
ant's city  hall,  in  the  center  and  busi- 
ness part  of  the  city.  It  cannot  be 
said  that  the  only  defect  was  a  failure 
to  guard  the  brench  by  lights  or  bar- 
riers. The  trench  itself  constituted  a 
defect  in  the  sidewalk,  though  under 
the  circumstances  the  city  would  not 
be  liable  for  the  existence  of  this 
defect,  if  it  used  proper  care  to  pro- 
tect the  public  against  the  danger  by 
sufficient  barriers.    Torphy  v.  Fall 
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River  (1906)  188  Mass:  310,  74  N.  E. 
465.  We  are  of  the  opinion  that  this 
question  also  properly  was  submitted 
to  the  jury.  Welsh  '  v.  Amesbury 
(1898)  170  Mass.  440.  49  N.  E.  736. 
As  the  issues  already  stated  appear 
to  have  been  found  in  favor  of  the 
plaintiff,  the  defendant's  liability  de- 
pends upon  whether  reasonable  care 
had  been  used  to  protect  the  public 
by  barriers  against  the  excavation 
which  had  been  temporarily  made. 
Jones  V.  Collins  (1905)  188  Mass.  63, 
74  N.  E.  295,  and  cases  there  cited. 
The  way  had  not  been  actually  closed 
to  public  travel;  but  a  trench  had  been 
opened  in  the  middle  of  the  street, 
running  thence  across  half  of  the 
street  and  the  whole  of  the  sidewalk 
in  question.  The  duty  accordingly  de- 
volved upon  the  defendant  of  putting 
up  proper  fences  or  barriers  to  guard 
against  the  danger  thus  created;  and 
if  it  chose  to  delegate  the  duty  to 
Henderson,  the  drain  layer,  it  could 
be  held  liable  to  anyone  injured  by  his 
negligence  in  this  respect.  Blessing- 
ton  v.  Boston  (1891)  168  Haas.  409,  26 
N.  E.  1113. 

In  Welsh  v.  Lansing  (1897)  111 
Mich.  589,  70  N.  W.  129.  1  Am.  Neg. 
Rep.  268.  the  right  of  the  plaintiff  to 
recover  for  injuries  caused  by  falling 
at  night  into  an  unguarded  excavation 
made  for  a  cellar  was  denied  for  rea- 
sons thus  stated:  "No  claim  is  made 
that  a  barricade  consisting  of  plank 
laid  upon  Imrrels,  completely  fencing 
in  a  shallow  excavation  m^de  for 
temporary  purposes,  is  not  a  reason- 
able one,  and,  if  there  were,  we  should 
be  inclined  to  say  that  it  is  sufficient, 
as  matter  of  law,  in  a  case  like  this, 
and  that  it  should  not  be  left  to  the 
jury  to  say  that  it  was  not,  under  ordi- 
nary circumstances.  We  are  of  the 
opinion  that  there  is  an  absence  of 
proof  to  support  the  claim  of  negli- 
gence upon  the  part  of  the  city.  The 
most  natural  inference  from  the  testi- 
mony is  that  the  board  was  removed 
in  some  unexplained  way,  for  which 
the  city  is  not  shown  to  be  in  any  way 
responsible." 

In  Monje  v.  Grand  Rapids  (1900) 
122  Mich.  «45.  81  N.  W.  674,  the  de- 
fendant city  which,  by  a  provision  in 
its  charter  was  declared  to  be  liable 
for  injuries  caused  by  defects,  etc.,  in 
highways,  etc.,  was  held  liable  for  in- 
juries received  by  a  person  who  had 
fallen  into  an  unlighted  and  unguard- 
ed trench  made  by  a  plumber  for  a 


sewer  connection.  The  court  said: 
"The  city  has  the  responsibiiity  of 
constructing  sewers  and  their  connec- 
tions, under  the  charter,  whether  it  be 
done  by  its  own  employees,  or  by  per- 
sons licensed  to  dig  up  its  streets." 
After  having  cited  some  earlier  deci- 
sions, the  court  continued  thus: 
"These  cases  seem  to  us  to  dispose  of 
the  claims  that  the  city  was  not  re- 
sponsible for  the  act  of  the  plumber,, 
and  that  it  had  no  notice  of  the  de- 
fect." 

In  Bonneville  v.  Alpena  (1909)  168 
Mich.  279,  122  N.  W.  618,  the  evidence 
showed  that  a  trench,  excavated  for  a 
sewer  connection  by  the  workmen  of 
the  plumber  employed  by  an  abutter, 
was  left  open  and  unlighted  by  them 
when  they  ceased  work;  that  early  in, 
the  evening  of  the  same  day  one  C, 
while  riding  a  bicycle,  ran  into  the 
trench;  that  he  immediately  went  to 
the  police  station,  and  notified  an  of- 
ficer, who  said  he. would  look  after 
it.  which  he  did,  placing  lights  there; 
and  that  in  the  meantime  the  plaintiff 
had  driven  into  the  trench.  The  trial 
judge  directed  a  verdict  for  the  de- 
fendant, for  the  reason  that  there  was 
no  failure  to  place  danger  signals  as 
soon  as  Its  officers  had  notice  that  the 
trenoh  was  open.  The  court,  follow- 
ing Monje  V.  Grand  Rapids  (Mich.) 
supra,  held  that  this  ruling  was  er- 
roneous. 

In  Repperd  v.  Chapin  (1916)  190 
Mich.  19,  155  N.  W.  706,  where  the 
plaintiff  drove  into  an  unguarded  and 
unlighted  excavation  made  under  a 
permit  issued  to  a  firm  of  licensed 
plumbers,  it  appeared  that  a  municipal 
ordinance  provided  that  no  such  ex- 
cavation should'be  left  open  overnight. 
A  verdict  for  the  codefendant  city  had 
been  directed  by  the  trial  judge,  who 
was  of  the  opinion  that  no  negligence 
had  been  shown  upon  the  part  of  the 
city,  because  It  had  received  no  notice 
that  the  excavation  was  left  open  in 
violation  of  the  ordinance;  and  that 
the  city  could  not  presume  that  the 
plumbers  would  thus  violate  the  ordi- 
nance. Commenting  upon  this  theory, 
the  court  said  that  the  trial  judge, 
"with  this  situation,  applied  the  rule 
which  prevails  where  the  municipality 
charged  with  the  duty  of  keeping  the 
highway  in  repair  has  no  notice  or 
knowledge  that  the  highway  is  out  of 
repair,  and  to  which  it  has  not  given 
its  consent."  This  position  was  held 
to  be  erroneous.  The  court  said:  In 
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the  present  case  the  city  of  Jackson 
authorized  the  other  defendants  to 
open  the  excavation.  It  thereby^  had 
notice  and  knowledge  that  the  excava- 
tion was  about  to  be  made.  After 
that,  its  liability  to  third  persons  for 
injuries  was  no  different  than  as 
tiiousrh  it  were  doing  the  work  itself. 
...  To  permit  the  city  to  escape 
liability  on  the  ground  of  its  ordi- 
nance would  be  to  concede  that  the 
city  could,  by  a  well-worded  ordinance, 
lessen  the  liability  placed  upon  it  by 

._  the  statute.  The  question  as  to 
whether  the  city  was  negligent  in  fail- 
.  ing  to  properly  guard  the  excavation 
'    '  was  one  which  should  have  been  sub- 

_7";     nutted  to  the  jury."    In  the  present 

-  ~    case  the  city  authorized  the  other  de- 
-  '    fendants  to  open  the  excaviation.  It 

^  —    thereby  had  notice  and  knowledge  that 

-  the  excavation  was  about  to  be  made. 
'"^      After  that  its  liability  to  third  persons 

=      for  injuries  was  no  different  than  as 

-  —    though  it  were  doing  the  work  itself. 

-  -  In  Cleveland  v.  St.  Paul  (1872)  18 
.    -    Minn.  279,  Gil.  256,  where  plaintiff's 

-  horse  fell  at  night  into  an  excavation 
'L  -     made  for  a  water  pipe,  it  was  unsuc- 
cesafully  contended  that  the  duty  im- 
:  :     posed  upon  the  defendant,  by  a  stat- 
--  -  '   ute  requiring  it  to  keep  its  streets 
-■-    "open  and  in  repair  and  free  from  nui- 
■»    sances,"  was  absolute  and  uncondi- 
tional, in  such  a  sense  that  any  failure 
^  % '  to  perform  it  rendered  the  city  liable, 
virhether  or  not  it  had  notice  of  the 
]r*r "  ■  defects  in  question.  But  the  city  was 
'  ^     held  liable  on  the  ground  that  the  evi- 
r-K7>;   denee  showed  "an  obstruction  in  the 
most  prominent  thoronghfare  of  the 
city,  80  open,  notorious,  and  danger- 
r??*"  ous,  and  continued  for  such  length  of 
.*  :rr;^  time,  that  the  city  authorities  with 

-  -.irJ-'^^  reasonable  diligence  might  have  known 
V^ijrftt^'  its  existence  in  ample  time  to  have 
'^k^l',  secured  it  with  sufficient  guards  and 
jljji^iitiE'  lights  to  have  protected  travelers 
a  sbo*^ against  it."  It  was  furthermore  held 
^Qgeii^.  that,  as  the  city  was  thus  chargeable 
,  exei^^  with  notice,  it  was  a  matter  of  no  im- 
fl  flf  '-^  .  portance  whether  the  owner  of  the 
.  -  building  or  the  contractor  employed 
^  ^i^'- '  to  dig  the  trench  had  created  the  ob- 

struction  with  the  permission  of  the 
rtii-'  <^*ty'  ^O''  *  lawful  purpose,  or  had 
..  <>■  created  it  wrongfully. 
''^  In  Clark  v.  Austin  (1888)  88  Minn. 

•  487, 38  N.  W.  615,  where  the  court  sus- 
^  -r-  tained  a  verdict  in  favor  of  a  persim 

who  had  fallen  into  an  unlighted  and 

*  .     xinguarded  excavation  adjoining  the 


street,  the  only  point  discussed  was 
one  of  procedure. 

In  Bassett  v.  St.  Joseph  (1873)  63 
Mo.  290,  14  Am.  Kep.  446,  where  the 
plaintiff  had  fallen  into  an  excavation 
made  for  the  foundation  of  a  building 
on  an  abutting  lot,  it  was  held  error 
to  give  an  instruction  to  the  effect  that> 
unless  they  believed  from  the  evidence 
that  the  excavation  extended  into  the: 
highway,  and  was  by  the  defendant 
carelessly,  negligently,  and  knowingly- 
left  unguarded  at  the  time  of  the 
alleged  injury  to  plaintiff,  they  should 
find  for  the  defendant.  The  court 
said:  "This  instruction  assumes  that 
notwithstanding  the  excavation  com- 
plained of  was  a  dangerous  one,  and 
rendered  travel  on  the  highway  pass- 
ing thereby  dangerous  and  hazardous, 
and  notwithstanding  the  defendant 
knew  ^e  dangerous  condition  of  the 
street,  and  left  it  unguarded,  and  that 
in  consequence  thereof  the  plaintiff 
was  precipitated  into  the  excavation 
and  was  injured,  yet  if  the  excavation 
did  not  actually  extend  into  the  high- 
way, the  plaintiff  cannot  recover. 
This  cannot  be  the  law.  It  would  not 
be  difficult  to  imagine  many  cases  in 
which  it  would  be  as  much  the  duty 
of  the  city  authorities  to  protect  the 
public  who  travel  its  streets  and  high- 
ways against  dangers  which  do  not 
actually  form  a  part  of  the  street,  as 
it  would  be  to  protect  them  from  ob- 
structions or  excavations  forming  a 
part  of  the  street.  ...  All  of  the 
evidence  in  the  present  case  shows 
most  clearly  that  the  excavation  was 
either  extended  into  the  highway  a 
few  feet,  or  came  up  to  the  edge  of  the 
highway.  In  such  cases,  if  it  renders 
travel  dangerous,  it  is  as  much  the 
duty  of  the  city  to  protect  the  public 
against  the  danger  in  the  one  case  as 
in  the  other,  and  it  makes  no  differ- 
ence in  such  case,  whether  the  excava- 
tion was  made  by  the  city,  or  made  by 
another,  except,  when  not  made  by  the 
authorities  of  ^e  city,  they  would  not 
be  liable  until  after  they  had  notice 
of  the  dangerous  condition  of  the 
street." 

In  Russell  v.  Columbia  (1881)  74 
Mo.  480,  41  Am.  Rep.  326,  where  the 
plaintiff's  injury  was  caused  by  fall- 
ing into  a  trench  dug  for  a  gas  main, 
the  contention  of  counsel  that  affirma- 
tive proof  of  notice,  actual  or  con^ 
Btructive,  was  a  prerequisite  to  lia- 
bility on  the  part  of  Ihe  defendant^ 
was  rejected  on  the  ground  that, 
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trench  having  been  dug  by  a  company 
to  which  the  town  of  Columbia  had 
given  permiaaion  to  make  it,  and  which 
permisaion  it  waa  at  liberty  to  with- 
hold, the  liability  of  the  corporation 
ia  the  same  aa  if  it  had  been  made  by 
ita  own  aervanta.  by  ita  direction." 

The  above  case  was  followed  in 
Stephens  v.  Macon  (1884)  83  Mo.  345, 
where  the  defendant  waa  held  liable 
for  injuriea  occaaioned  to  a  person 
who  had  fallen  into  a  ditch  cut  acroaa 
a  aidewalk  for  the  purpose  of  draining 
a  cellar  which  an  abutter  waa  exca-^ 
vating.  An  inatruction  by  which  the 
liability  of  the  municipality  was  rep- 
resented as  being  dependent  upon 
proof  that  it  had  notice  of  the  unsafe 
•conditions  was  held  to  have  been  prop- 
■erly  refused.  The  court  said:  "The 
•act  of  Stone  [abutter],  by  permission 
■of  the  city,  was  the  act  of  the  city, 
-and  it  makes  no  difference  in  such  case 
whether  the  excavation  was  made  by 
the  city,  or  by  Stone  with,  its  permis- 
sion. The  city  would  be  eqnRlly  lia- 
ble." 

In  Lindsay  v.  Kansas  City  (1906) 
195  Mo.  166,  93  S.  W.  273,  where  the 
carriage  of  the  plaintiff  fell  into  an 
unlighted  and  unguarded  trench,  dug 
for  a  water  pipe,  the  liability  of  the 
defendant  waa  affirmed  for  reasons 
thus  stated:  "The  evidence  very 
clearly  shows  that  the  ditch  or  hole 
into  which  the  horses  fell  which  were 
drawing  the  carriage  in  which  plain- 
tiff waa  riding  at  the  time  ahe  was 
hurt  had  been  dug  by  the  consent  and 
authority  of  defendant,  and,  when  the 
street  was  thus  rendered  unsafe,  no 
question  can  be  made  aa  to  the  lia- 
bility of  the  defendant  for  the  injuriea 
thus  produced,  when  the  person  Buf- 
fering is  without  contributory  fault 
or  .was  exercising  ordinary  care." 

In  Ball  V.  Independence  (1890)  41 
Mo.  App.  469,  where  plaintiff  was  in- 
jured by  falling  into  an  excavation 
made  for  a  cellar,  the  defendant  relied 
upon  the  doctrine  which  absolves  a 
corporation  from  liability  where  such 
an  accident  occurs  during  the  night, 
in  consequence  of  a  wrongdoer  having 
removed  signals  and  other  safeguarda 
which  were  duly  placed  at  the  time 
■when  the  day's  work  ceased.  A  ver- 
dict for  the  plaintiff  was  upheld  on  the 
Xronnd  that  there  was  a  conflict  of 
«vidence  as  to  some  of  the  material 
facts  which  had  a  bearing  upon  the 
Applicability  of  that  doctrine. 

In  Wilder  v.  Concord  (1903)  72  N. 


H.  259^  56  Atl.  198,  where  the  plaintiff 
had  been  injured  by  falling  into  an  un- 
lighted and  unguarded  trench  dug 
across  a  sidewalk  for  the  purpose  of 
repairing  a  private  drain,  it  was  held 
that,  under  chap.  59  of  New  Uamp- 
ahire  Laws  1893,  a  town  is  not  liable 
to  a  traveler  for  an  injury  resulting 
from  such  a  defect,  unl^  express 
notice  of  the  unsafe  conditums  has 
been  given  to  it. 

In  Dolan  v.  Brooklyn  (1870;  N.  Y. 
Ct.  App.)  1  Alb.  L.  J.  315,  the  plain- 
tiff's wagon  collided  with  an  unlighted 
pile  of  dirt  which  had,  on  the  day  be- 
fore the  accident,  been  excavated  by 
the  workmen  of  a  plumber  from  a 
trench  made  for  a  sewer  connection. 
The  permit  to  do  the  ^ork  provided 
that  all  work  of  the  kind  waa  to  be 
examined  by  the  inspector  before  it 
was  covered  up.  and  also  that  no  rac- 
cavation  in  any  street  must  be  left 
open  overnight.  Held,  that  the  law 
was  well  settled  that  where,  by  the  au- 
thority of  any  municipal  corporation, 
any  of  its  streets  are  excavated  or  out 
of  repair,  so  as  to  be  unsafe  for  use, 
it  is  the  unqualified  duly  of  such  cor- 
poration to  cause  guards  or  lights  to 
be  put  and  kept  up  at  night  to  prevent 
accidents;  and,  for  its  neglect  to  do 
so,  it  is  always  liable  to  respond  in 
dainages.  It  was  furthermore  laid 
down  that  the  defendant,  having  given 
authority  to  excavate  or  open  a  street, 
was  bound  to  see  that  it  was  safely 
done,  and  that  said  street  was  re- 
stored to  ita  former  safe  condition 
during  the  same  day,  or  was  properly 
guarded  at  night.  In  the  absence  of 
any  detailed  report,  it  ia  impossible  to 
say  what  was  the  precise  position  tak- 
en by  the  court  with  regard  to  the 
element  of  notice  to  the  city.  The 
supreme  court,  whose  judgment  was 
reversed  ((1866)  46  Barb.  604),  made 
the  following  remarks  in  this  connec- 
tion :  "The  water  commissioners  knew 
that  the  work  was  in  progress,  but 
there  is  no  evidence  that  they,  or  any 
other  officers  of  the  city,  knew  or  had 
notice  that  those  whose  work  it  was 
had  been  guilty  of  this  negligence,  and 
they  were  not  bound  to  presume  it. 
They  exercised  no  control  over  the 
work,  except  such  as  was  necessary 
for  the  protection  of  the  sewers,  and 
the  declaration  in  their  certificate  of 
permission  that  the  work  is  to  be  done 
under  the  direction  of  the  engineer 
and  inspector  of  sewers  has  reference 
only  to  this.  The  inspection  for  which 
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their  rules  provide  is  only  of  the 
plumbing  work  and  material."  If  the 
rationale  of  the  reversing  judgment 
was  that  the  lower  court  had  placed 
an  erroneous  construction  upon  the 
provision  as  to  "direction,"  the  deci- 
sion is  in  line  witti  the  somewhat  later 
one  in  Wendell  v.  Troy  (1868)  4  Keyes 
(N.  Y.)  261,  4  Abb.  App.  Dec.  663,  af- 
firming (1862)  39  Barb.  329.  There 
the  evidence  showed  that,  while  the 
plaintiff  was  driving  his  wagon  along 
a  street,  the  ground  suddenly  sunk  at 
a  place  where  a  drain  had  recently 
been  constructed  by  a  house  owner 
under  a  permit  which  provided  that 
the  work  should  be  done  under  the 
direction  of  the  city  commissioners. 
The  defendant's  liability  was  affirmed 
on  the  ground  that  no  supervision  or 
direction  had  been  bestowed  upon  the 
work  by  the  appropriate  city  officer. 
The  court  approved  an  instruction  to 
the  effect  that,  "although  the  work  in 
question  was  one  undertaken  for  pri- 
T»te  use  and  benefit,  yet  the  city  was 
not  thereby  discharged  from  the  duty 
of  oversight  and  direction,  and  re- 
sponsibility for  proper  construction, 
especially  as  in  tiie  resolution  giving 
permission  to  perform  the  work  it  was 
provided  that  it  was  to  be  done  under 
the  direction  of  the  proper  city  of- 
ficer; that  it  was  the  duty  of  the  cor- 
poration to  send  a  proper  and  com- 
petent person  to  oversee  the  work ;  and 
finally,  that  it  was  not  enough  to  re- 
lieve the  defendant  from  liability  that 
there  vras  no  external  indication  of 
imperfection  in  the  work  which  dili- 
gence could  discover,  provided  the 
street  was,  in  point  of  fact,  unsafe, 
and  although  this  might  arise  from  a 
hidden  defect  not  cognizable  by  out- 
ward observation." 

In  ifasterton  v.  Mt.  Vernon  (1874) 
68  N.  Y.  391.  where  a  wagon  sank  into 
a  negligently  filled  trench  which  had 
been  dug  under  permit  to  connect  a 
drain  with  a  sewer,  an  exception  was 
sustained  to  an  instruction  by  which 
the  jury  were  told  that,  the  village 
having  given  such  pwmisaion  to  make 
such  connections,  the  act  of  the  p«- 
Bons  who  dug  that  trench  was  the  act 
of  tiie  village,  and  tiiat  they  were  as 
liable  for  any  omission  of  duty  upon 
the  part  of  tiie  men  who  acted  under 
their  permits  as  if  the  village  authori- 
ties had  employed  the  men  directly  to 
do  the  work  in  question.  The  court 
said:  "The  question  by  this  exception 
is  clearly  presented,  whether  the  de- 


fendant, in  the  exercise  of  a  lawful 
right,  by  giving  permission  to  the  lot 
owners  to  make  the  connection,  made 
itself  responsible  for  the  improper 
conduct  of  those  employed  by  the  own- 
ers to  do  the  work,  in  the  absence  of 
any  want  of  proper  care  by  any  of  its 
officers  in  keeping  the  streets  in  a  safe 
condition  for  use  by  the  public.  Upon 
what  ground  can  such  a  liability  be 
imposed?  In  giving  the  permission^ 
the  defendant  only  exercised  a  power 
conferred  upon  it  by.  law.  The  work 
was  not  in  fact  done  by  it  or  for  its 
use,  but  wholly  by  the  lot  owners  and 
for  their  own  purposes.  The  latter 
employed  and  paid  the  men  for  doing 
the  work,  and  the  relation  of  master 
and  servant  between  them  and  the  de> 
fendant  did  not  exist.  I  can  see  no 
legal  reason  for  holding  the  defendant 
responsible  for  the  acts  or  omissions 
of  those  men.  The  law  imposed  upon 
the  defendant  the  general  dul^  of 
keeping  its  highways  in  a  safe  condi- 
tion for  use,  and  made  it  responsible 
for  the  omission  of  reasonable  care 
under  all  the  circumstances  in  this 
respect.  If  its  officers  knew  they  were 
unsafe,  and  neglected  for  a  reason* 
able  time  to  make  them  so,  or  if,  from 
the  lapse  of  time  after  the  defect,  ex- 
isted, they  ought  to  have  ascertained 
it,  the  defendant  was  responsible  for 
their  negligence  to  those  who,  without 
fault  on  their  part^  sustained  an  in- 
jury therefrom.  ,  .  .  The  degree 
of  attention  and  care  depends  upon 
the  circumstances.  If  excavations  are 
being  made  in  the  streets  by  lot  own- 
eri^  to  whom  permits  to  connect  with 
sewers  or  any  other  lawful  purpose 
have  been  given,  which  may  render  the 
stoeets  dangerous,  or  there  is  reason 
to  believe  that  such  excavations  may 
be  made,  the  officers  of  the  defendant 
should  exercise  reasonable  care  under 
the  circumstances  to  prevent  injury. 
If  such  care  was  omitted,  the  defend- 
ant was  responsible.  In  short,  it  was 
responsible  for  its  own  negligence  in 
the  care  of  the  street,  but  not  for  the 
negligence  of  the  servants  of  the  lot 
owners  in  the  perfonnanea  of  their 
work,  lawfully  undertaken  for  their 
own  purposes."  The  Wendell  Case  (N. 
Y.)  supra,  was  distinguished  on  th» 
ground  that  the  permit  there  involved 
had  expressly  provided  that  the  work 
should  be  done  under  the  direction  of 
the  city  commissioner. 

In  Taylor  v.  Mt.  Vernon  (1890)  6ft 
Hun,  864, 12  N.  Y.  Snpp.  26,  aflOrmed  in 
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(1S91)  129  N.  Y.  651,  29  N.  £.  10S2, 
the  liability  of  the  defendant  was 
nied  under  circumstances  thus  stated 
in  the  opinion  of  the  supreme  court: 
An  owner  of  lands  had  excavated  a 
cellar  thereon  flush  with  the  street. 
There  were  no  lights  and  no  guard  rail 
placed  at  the  excavation  to  indicate 
the  danger  of  leaving  the  sidewalk. 
The  lots  were  naturally  on  tiie  grade 
of  the  sidewalk.  The  excavation  was 
4  feet  inside  of  the  stoop  line  of  the 
house  on  the  street  The  sidewalk  had 
a  flag  walk,  the'  inside  of  which  was 
8  feet  from  the  excavation.  The  ex- 
cavation did  not  encroach  on  the  side- 
walk, and  had  not  caved  in  so  as  to 
diminish  the  sidewalk.  The  plaintiff 
intentionally  left  the  sidewalk  for  his 
own  purpose,  and  thus  stepped  into  the 
excavation.  The  sidewalk  itself  was 
not  out  of  repair.  The  court  said: 
''Under  this  state  of  facts  the  village 
owed  no  duty  in  respect  to  the  ex- 
cavation. It  had  been  recently  made 
as  a  cellar  for  a  new  building.  It  was 
entirely  off  the  street.  No  notice  is 
proven  to  any  of  the  city  officers.  The 
only  notice  shown  was  to  a  police  of- 
ficer on  the  day  preceding  the  acci- 
dent, and  he  at  once  notified  the  owner 
to  guard  his  excavation;  whether  he 
•was  liable  for  neglect,  under  the  case 
of  Beck  v.  Carter  (1877)  68  N.  Y.  283, 
23  Am.  Rep.  175,  is  doubtful.  The 
facts  of  that  case  show  an  Invitation 
to  use  the  place  excavated  as  a  high- 
way by  the  owner,  and  the  case  seems 
to  have  been  decided  on  that  ground 
against  the  owner.  The  place  exca- 
vated was  not  an  exposed  place,  under 
Hubbell  V.  Yonkers  (1887)  104  N.  Y. 
434,  58  Am.  Rep.  522,  10  N.  E.  858. 

In  O'Hara  v.  Buffalo  (1899)  39  App. 
Div,  443,  57  N.  Y.  Supp.  367,  where 
the  plaintiff  fell  into  an  unlighted  and 
unguarded  trench  dug  across  a  side- 
walk for  a  private  drain  leading  to  a 
new  building,  it  was  held  that  its  ex- 
istence for  eight  days  in  its  unpro- 
tected condition  was  amply  sufficient 
to  justify  the  jury  in  finding  that  the 
authorities  ought  to  have  known  of  the 
unsafe  conditions. 

In  Blakeslee  v.  Geneva  (1901)  61 
App.  Div.  42,  69  N.  Y.  Supp.  1122,  the 
plaintiff  was  thrown  from  her  car- 
riage, upon  its  being  driven  into  a 
trench  opened  for  the  purpose  of  mak- 
ing connections  between  a  house  and 
the  sewer  and  water  mains  along  the 
■tareet.  There  was  evidence  to  the  ef- 
fect that  the  accident  occurred  at  9 


o'clock  in  the  evening;  tiiat  a  resident 
of  the  street,  observing  that  there  was 
no  light  to  guard  the  excavation, 
though  there  was  a  barrel  and  stick 
barricade,  went  and  formally  noti- 
fied the  defendant's  general  sewer 
inspector  of  the  neglect  a  half  or 
three  quarters  of  an  hour  before 
the  accident;  that  it  would  not  have 
taken  the  inspector  more  than  five 
minutes  to  go  and  put  up  the  light 
after  such  notice  was  given;  and  that 
he  did  not  go  to  the  place  until  just 
after  the  accident  The  trial  judge 
left  it  to  the  jury  to  say  whether  the 
defendant  was  guilty  of  negligence  in 
not  putting  up  a  light  or  barricade  to 
guard  the  trench  within  a  reasonable 
time  after  it  had  notice  of  the  neglect 
of  the  property  owner  who  opened  the 
trench  to  put  up  such  light  and  bar- 
ricade. The  jury  having  found  this 
issue  in  plaintiff's  favor,  the  court  re- 
fused to  disturb  their  verdict 

In  Tabor  v.  Buffalo  (1910)  136  App. 
Div.  268,  120  N.  Y.  Supp.  1089,  where 
the  plaintiff's  wagon  fell  into  a  de- 
pression created  by  the  subsidence  of 
the  earth  filling  of  a  trench  dug  for 
water  and  sewer  connections,  the  court 
thus  stated  its  reasons  for  holding  the 
defendant  to  be  liable :  "The  excava- 
tion was  made  by  the  plumber  em- 
ployed by  the  owner  of  the  premises, 
but  in  pursuance  of  a  permit  granted 
by  the  city  department  of  public 
works.  The  work  was  under  the  con- 
trol and  authority  of  the  city  engineer, 
and  the  person  to  whom  the  permit 
was  granted  was  required  to  restore 
the  opening  *to  as  good  condition  as 
previously  existed.  The  whole  work 
was,  therefore,  intrusted  to  the  de- 
partment of  public  works  or  its  en- 
gineer, and  the  city  could  protect- it- 
self from  any  failure  on  the  part  of 
the  holder  of  the  permit  to  comply 
with  its  provisions.  In  fact  a  penalty 
is  imposed  for  failure  to  meet  these 
provisions.  Ordinances,  chap.  4,  §  30. 
In  this  situation  the  city,  therefore,  is 
a  joint  actor  with  the  owner  in  mak- 
ing this  excavation.  If  a  person  using 
the  street  property  is  injured  by  rea- 
son of  failure  to  restore  an  opening  to 
its  former  condition,  it  is  not  essen- 
tial for  him,  in  order  to  recover  for 
his  injuri«B,  to  show  notice  of  the 
defective  condition  either  to  the  city 
or  to  the  owner.  Its  restoration  is  an 
a&roative  obligation,  and  the  qnes- 
tlon  in  such  a  case  is,  therefore, 
whether  the  provisions  of  the  permit 
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itave  beon  complied  with.  The  street 
was  previously  safe.  It  was  opened 
and  made  dangerous,  to  be  sure,  for  a 
lawful  purpose.  The  safety  of  the 
public  using  the  streets  requires  that 
while  the  excavation  is  open  it  must 
be  suitably  barricaded  or  denoted  by 
warning  lights,  and  when  filled  it  must 
be  taken  care  of  until  it  is  permanent- 
ly restored  to  its  previous  condition. 
The  city  had  notice  of  the  original  ex- 
cavation, and  it  was  made  with  its 
permission,  and  until  restoration  has 
been  made  complete  its  duty  of  in- 
spection continues  and  it  is  entitled 
to  no  notice  of  its  condition."  It  was 
also  held  that  the  trial  judge  had 
erroneously  directed  the  jury  to  render 
a  verdict  for  the  defendant,  if  they 
found  that  the  trench  "came  into  the 
condition  in  which  it  was  at  the  time 
of  the  accident,  only  on  tnat  day.  The 
court  said:  "Ordinarily,  constructive 
notice  of  eleven  hours  prior  to  the 
accident  might  be  inadequate.  Its 
aufficiency  depends  on  circumstances. 
Rhode  Island  street  was  an  important 
one,  and  much  traveled.  The  trench 
where  the  injuries  were  sustained  was 
dug  and  filled  up  in  January,  and  part- 
ly with  frozen  eajrth.  Inevitably,  when 
rains  came  and  the  frost  thawed  out 
the  earth,  it, would  sink  and  a  dan- 
^rous  hole  Be  left,  and  this  sinking 
would  continue  until  into  the  spring 
of  the  year.  For  a  day  or  two  pre- 
ceding the  accident  the  weather  had 
been  moderate,  with  some  rain.  On 
the  evening  of  the  26th  and  the  morn- 
ing of  the  27tit  there  was  warm 
weather  wi&  a  heavy  rainfall,  and  the 
street  depressions  all  over  were  filled 
with  water  the  morning  ,  of  the  27th 
and  all  that  day.  The  very  conditions 
had  arisen  which  would  soften  the 
frozen  chunks  and  cause  the  earth  to 
settle,  and  the  oily  authorities  and  the 
plumbers  must  have  realized  the  ef- 
fect of  this  heavy  downpour.  In  view 
of  the  permit  granted  and  the  condi- 
tions referred  to,  I  think  it  was  error 
for  the  court  to  charge  the  Jury,  as 
matter  of  law,  that  they  could  not  find 
constructive  notice  if  the  hole  had 
existed  only  since  9:15  that  morning." 

In  Scanlon  v.  New  York  (1883)  12 
Daly  (N.  Y.)  81,  the  liability  of  the 
defendant  city  was  denied  on  the 
ground  that  there  was  no  evidence 
from  which  constructive  notice  could 
be  imputed  to  the  defendant  with  re- 
.^ard  to  the  subsidence  of  the  earth  in 
A  recently  filled  sewer  tr^ich,  into 


whicn  the  plaintiff's  buggy  had  fallen. 

In  Kinsey  v.  Kinston  (1907)  145  N. 
C.  106,  68  S.  E.  912,  where  the  plain- 
tiff had  fallen  into  a  trench  dug  across 
a  sidewalk  by  a  contractor  employed 
to  make  a  sewer  connection,  the  evi- 
dence showed  that  the  contractor  had 
finished  the  worn  at  4  P.  M.  on  the 
day  preceding  the  night  on  which  the 
accident  occurred;  that  he  immedi- 
ately notified  the  city  inspector  to  in- 
spect the  connections;  that  the  in- 
spector was  temporarily  ill  when  this 
notice  was  given,  and  did  not  inspect 
the  ditch  that  day;  and  that  it  was 
left  open  all  night,  without  lights  or 
other  protection.  A  verdict  in  favor 
of  the  plaintiff  was  sustained.  The 
court  approved  an  instruction  to  the 
effect  that  "the  grant  of  a  permit 
.  .  .  to  make  the  ditch  is  notice  to 
the  city  that  the  work  is  in  progress, 
and  thereafter  it  would  be  liable  for 
the  injuries  arising  from  the  negli- 
gence of  the  person  doing  the  work, 
which  is  dangerous  in  itself."  The 
following  remarks  were  made :  'Tt  Is 
admitted  that  on  the  day  the  excava- 
tion was  made  the  defendant  issued 
its  permit  authorizing  it  to  be  done. 
The  'defendant's  authorities  were, 
therefore,  expressly  charged  with 
knowledge  of  the  character  of  the  work 
and  its  possible  dangers  to  those  of  the 
citizens  who  should  use  the  street, 
especially  after  nightfall,  as  the  plain- 
tiff happened  to  do.  A  ditch  cut 
across  a  much-used  street  in  a  city 
is  necessarily  dangerous,  and  it  is  the 
duty  of  the  person  doing  the  work  to 
protect  it  against  accident  to  those 
using  the  street.  The  duty  of  a  pri- 
vate person  is  very  much  tiie  same  as 
that  of  the  city  itself,  when  it  is  prose- 
cuting an  improvement.  If  a  private 
individual  fails  to  protect  an  excava- 
tion in  the  street,  then  it  is  the  duty 
of  the  city  authorities  to  see  that  it  is 
protected,  and  they  are  held  respon- 
sible that  he  should  do  so,  for  they 
are  notified  that  he  is  going  on  with 
the  work  when  he  obtains  the  permit. 
The  city  is  liable  for  negligence  in 
failing  to  exercise  supervision  and  in- 
spection, if  injury  results  by  such  ex- 
cavation made  by  the  individual  under 
such  permit  or  license  issued  by  it." 

In  Gable  v.  Toledo  (1895)  9  Ohio 
C.  D.  63,  where  the  plaintiff's  buggy 
was  overturned  as  the  result  of  a  col- 
lision with  a  mound  thrown  up  from 
an  excavation,  made  under  permit,  for 
a  sewer  connection  with  a  house,  the 
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liability  of  the  defendant  city  was  af- 
firmed with  reference  to  the  doctrine 
thus  stated  by  the  court:  "It  was  the 
duty,  therefore,  according  to  the  es- 
tablished doctrine  of  tne  supreme 
court  of  the  state,  of  the  city,  when  it 
issued  to  the  parties  named'  in  this 
record  the  permit  to  make  this  excava- 
tion, and  they  went  forward  to  make 
it,  to  guard  the  excavation  against 
danger  to  the  parties.  It  was  bound 
to  see  to  it  that  this  necessarily  dan- 
gerous work  was  so  done  as  to  protect 
the  party  from  liability  to  danger  in 
the  use  of  the  street,  and,  as  X  have 
already  said,  it  mattered  not,  so  far 
as  this  liability  of  the  city  was  con- 
cerned* whether  it  knew  that  guards 
had  not  been  provided,  or  lights  had 
not  been  placed  there,  to  warn  and 
guard  the  public.  It  was.  bound  to 
know  whether  it  was  done  or  not." 

The  above  decision  was  followed  in 
Hewitt  v.  Cleveland  (1901)  21  Ohio 
C.  C.  505,  11  Ohio  C.  D.  710,  where  the 
plaintiff  was  injured  by  falling  into 
an  excavation  made  in  the  sidewalk 
adjacent  to  a  building  then  in  coarse 
of  constmction.  The  evidence  showed 
that,  for  the  protection  of  the  public 
in  the  use  of  the  sidewalk,  a  fence  had 
been  constructed  around  the  excava- 
tion; that  a  walk  had  been  laid  out- 
side this  fence;  that  before  the  acci- 
dent a  part  of  the  fence  was  occa- 
sionally removed  for  the  purpose  of 
carrying  materials  to  be  used  upon 
the  building;  that  when  it  was  not 
necessary  to  have  this  gap  opened,  a 
lank  was  laid,  upon  either  boxes  or 
arrels,  across  it.  The  court  set  aside 
a  verdict  for  the  defendant  city,  on 
the  ground  that  the  trial  judge  had 
erred  in  giving  an  instruction  which 
represented  the  right  of  recovery  as 
being  dependent  upon  the  city's  hav- 
ing had  notice,  actual  or  constructive, 
of  the  fact  that  the  plank  was  not  in 
place  when  the  plaintiff  fell  into  the 
excavation.  The  position  was  taken 
that  the  city,  "having  knowledge  of 
the  dangerous  excavation,  and  such  ex- 
cavation having  been  made  under  its 
license,  owed  to  the  public  the  duty  of 
reasonable  protection  against  the  dan- 
gers arising  from  such  excavation,  and 
that  the  want  of  notice  to  the  city  of 
the  removal  of  the  guard  or  plank 
constituted  no  defense  to  the  plain- 
tiff's right  to  recover."  The  theory 
with  reference  to  which  this  case  and 
the  preceding  one  were  decided  seems 
to  be  essentially  inconsistent  with  the 


reasoning  of  the  supreme  court  in  Co- 
lumbus V.  Fenrod  (1906)  78  Ohio  St 
209,  3  L.R.A.(N.S.)  886,  112  Am.  St 
Rep.  716,  76  N.  E.  826,  20  Am.  Neg. 
Rep.  169.  See  §  6,  supra. 

In  West  Chester  v.  Apple  (1860)  36 
Pa.  284,  78  Am.  Dec.  836,  the  object 
of  the  action  was  to  recover  back  the 
sum  which  the  plaintiff  had  been  com- 
pelled to  pay  the  owner  of  a  horse 
which  had  plunged  into  the  soft  fill- 
ing of  a  trench  dug  by  the  defendant, 
a  plumber  engaged  by  an  abutter  to 
lay  a  water  pipe  into  a  house.  The 
court,  in  the  first  place,  laid  down  the 
doctrine  that  "if  the  original  injury 
in  this  case  was  not  legally  charge- 
able against  the  borough,  then  it  can 
have  no  right  of  action  against  the 
original  wrongdoer,  even  though  it 
was  sued  foj*  it  and  gave  him  notice 
to  defend,  and  an  award  was  had 
against  it  which  it  paid.  One  who  is 
improperly  sued  for  the  wrong  of  an- 
other must  secure  himself  by  a  de- 
fense against  that  action,  and  not  by 
subrogation  to  another."  The  liability 
of  the  borough  for  the  original  injury 
was  denied  on  grounds  thus  stated: 
"The  excavations  made  for  this  pur- 
pose [laying  water  pipes]  are  for  pri- 
vate benefit,  done  at  private  e^ense, 
and  usually  without  any  direct  super- 
intendence of  the  public;  and  only  the 
persons  who  make  them,  or  cause  them 
to  be  made,  are  answerable  for  any 
injury  they  occasion  to  the  right  of 
travel.  The  borough  had  no  hand  in 
this  excavation,  and  is  not  answerable 
for  the  carelessness  witii  which  it  was 
done.  The  public  fulfils  its  duty  when 
it  furnishes  a  complete  highway,  and 
it  is  not  answerable  for  the  improper 
modes  in  which  individuals  connect 
their  property  witli  it.  All^rs  and 
doors,  and  steps  and  drains,  are  neces- 
sary to  connect  private  property  with 
public  streets,  and  branch  pipes  to 
connect  with  gas  and  water  mains; 
and  when  the  public  leaves  it  to  in- 
dividuals to  make  such  connections, 
they  alone  are  responsible  that  the 
work  shall  be  done  without  injury  to 
anyone.  .  .  .  It  is  enough  for  the 
injured  person  that  he  has  a  remedy 
against  the  actual  wrongdoer."  In  the 
above-cited  case  it  will  be  observed 
that,  in  determining  the  question  of 
liability,  the  court  made  no  reference 
whatever  to  the  conception  of  an  abso- 
lute duty  on  the  part  of  the  corpora- 
tion, or  to  the  effect  of  notice  or  ab- 
sence of  notice.    By  Judge  Dillon 
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<Kiin.  Cor^.  Gth  ed.  p.  3028),  the  deci- 
sion is  criticised  as  being  one  "which, 
in  its  result  and  reasoning,  is  opposed 
to  tile  general  doctrine  of  the  courts 
elsewhere,  and  rests  upon  the  ques- 
tionable basis  that  a  city  corporation 
has  the  right  to  disregard  its  du^  to 
the  public  to  keep  its  streets  in  a  safe 
condition." 

The  '  same  elements  were  also 
ignored  in  Susquehanna  Depot  v.  Sim- 
mons (1886)  112  Pa.  S84.  66  Am..Rep. 
317,  6  Atl.  434,  where  it  was  held  that 
the  plaintiff  was  not  entitled  to  re- 
cover from  the  abutter,  for  whom  a 
trench  had  been  dug  by  a  contractor 
employed  to  lay  a  water  pipe,  the  sum 
which  it  had  paid  to  a  person  injured 
Inr  falling  into  the  trench.  The  posi- 
tion of  the  court  is  indicated  by  the 
following  remarks :  "It  is  settled  that 
the  defendant  had  the  right  to  grant 
the  license  to  dig  the  ditch  complained 
of^  in  this  it  did  nothing  unlawful. 
How,  then,  is  it  responsible  for  the 
negligent*  act  of  Florence  [the  con- 
tractor] 7  It  certainly  cannot  be  con-- 
tended  that  its  responsibility  would  be 
greater  in  a  case  such  as  this,  than  if 
Florence  had  been  acting  under  a  con- 
tract with  the  borough  instead  of  Dr. 
Smith  [the  abutter].  Yet  under  such 
a  contract  it  would  not  have  been  lia- 
ble. His  employment  was  independent 
of  the  control  and  direction  of  the  per- 
son with  whom  he  had  contracted.  He 
was  in  the  lawful  possession  of  the 
street  in  which  the  water  pipes  were 
to  be  laid,  and,  as  was  said  in  Erie  v. 
Caulkins  (1877)  85  Pa.  247,  27  Am. 
Rep.  642,  the  borough  could  not  fill  up 
the  trench  which  he  dug,  or  erect  bar- 
riers which  he  might  not  tear  down 
if  they  obstructed  his  work,  .  .  . 
If,  as  was  said  in  Smith  v.  Simmons 
(1883)  103  Pa.  32,  49  Am.  Rep.  113, 
the  excavation  had  been  per  se  a  nui- 
sance, the  case  would  be  different,  for 
in  that  event  the  public  authorities 
would  have  been  bound  to  abate  it  as 
soon  as  they  had  knowledge  of  the  ob- 
struction, but  not  being  a  nuisance, 
but  lawful,  the  borough  cannot  be  held 
ior  an  accident  happening  thereby,  and 
Florence  alone  must  be  regarded  as 
responsible  for  the  injury  resulting  to 
the  plaintiff  from  his  neglect." 

For  a  still  later  case,  decided  on  a 
similar  basis,  see  Levenite  v.  Lancas- 
ter (1906)  216  Pa.  676,  64  Atl.  782, 
where  it  was  held  that  a  person  whose 
vehicle  was  upset  by  coming  into  con- 
tact with  an  unlighted  and  unguarded 


ditch,  dug  for  a  sewer  pipe  by  a  con- 
tractor, could  not  recover  damages 
from  the  defendant  city. 

It  seems  scarcely  possible  to  recon- 
cile the  doctrinal  standpoint  indicated 
by  the  language  used  in  the  three  cases 
cited  above,  with  that  reflected  by  the 
decision  in  Philadelphia  v.  Smith 
(1889)  1  Monaghan  (Pa.)  147,  16  Atl. 
493,  where  the  court  upheld  a  verdict 
in  favor  of  a  pedestrian  who  was  in- 
jured by  stepping  into  a  depression 
in  a  sidewalk,  produced  by  the  sub- 
sidence of  a  sewer  trench.  It  was  held 
that  the  trial  judge  had  refused  three 
points,  all  bas^l  upon  the  theory  that 
only  the  persons  who  make  such  ex.- 
cavations,  or  cause  them  to  be  nmde, 
are  answerable  for  injuries  occasioned 
by  them  to  travelers.  The  court  said: 
"Conceding  that  the  persons  who  made 
or  caused  the  excavations  to  be  made 
across  the  sidewalk  for  their  own 
benefit  were  answerable  to  plaintiff 
below  for  the  injury  she  sustained,  it 
does  not  follow  that  the  city,  under 
the  facts  established  by  the  verdict, 
was  not  also  liable.  If  it  had  notice 
of  the  dangerous  condition  of  the  side- 
walk, as  the  jury  has  found,  and  neg- 
lected to  perform  its  duty  to  the  public 
by  having  the  street  put  in  a  safe 
condition  for  travel,  it  was  undoubted- 
ly liable  for  the  consequences  of  such 
neglect."  Neither  West  Chester  v.  Ap- 
ple (1860)  36  Pa.  284,  78  Am.  Dec.  336, 
nor  Susquehanna  Depot  v.  Simmons 
(1886)  112  Pa.  384,  56  Am.  Rep.  317, 
5  Atl.  434,  was  referred  to  in  the  opin- 
ion. 

In  Corsicana  v.  Tobin  (1900)  23  Tex. 
Civ.  App.  492,  57  S.  W.  319,  where  the 
plaintiff's  buggy  fell  into  an  unlighted 
and  unguarded  trench,  excavated  for 
a  sewer  connection,  a  verdict  in  his 
favor  was  sustained. 

In  Sutton  v.  Snohomish  (1895)  11 
Wash.  24,  48  Am.  St.  Rep.  847,  39  Pac. 
273,  one  of  the  grounds  on  which  the 
court  sustained  a  verdict  in  favor  of  a 
pedestrian  to  recover  for  injuries 
caused  by  falling  at  night  into  an  un- 
guarded excavation,  made  in  a  side- 
walk for  the  purposes  of  the  basement, 
was  that  the  evidence  tended  to  prove 
that  the  excavation  had  been  made 
some  two  months  before  the  accident, 
that  the  mayor  of  the  city  and  at  least 
one  of  the  members  of  the  council 
were  very  frequently  in  close  proxim- 
ity to  it  during  that  period,  and  that, 
if  the  street  commissioner  had  not 
seen  it,  he  was  remiss  in  the  discharge 
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of  his  official  daty.  Reliance  waa  also 
placed  upon  the  consideration  that 
"the  fact  that  a  permit  was  granted 
was  notice  to  the  authorities  that  the 
work  was  in  proffress,  and  they  were 
then  charged  with  the  duty  of  seeing 
that  it  was  properly  conducted."  The 
argument  based  upon  the  ground  that 
the  barrier  usually  maintained  across 
the  sidewalk  had  been  removed  by- 
some  unknown  person  after  the  termi- 
nation of  the  preceding  day's  work, 
and  that  the  interval  between  that 
time  and  the  occurrence  of  the  accident 
was  so  short  that  the  defendant  could 
not  be  charged  with  constructive  no- 
tice of  the  removal,  was  rejected,  for 
the  reason  that  the  question  "whether 
want  of  notice  or  knowledge  of  the 
remov-al  would  exempt  the  city  from 
liability,  under  the  circumstances  of 
this  case,  depends,  entirely  upon 
whether  or  not,  in  the  first  instance, 
a  sufficient  protection  was  provided  to 
guard  travelers  upon  the  sidewalk 
against  accident."  The  evidence  as  to 
this  point  was  that  the  owner  of  the 
adjoining  property,  or  those  who  erect- 
ed the  building  thereon,  had  placed 
a  loose  plank  or  joist  across  the  side- 
walk at  or  near  the  south  end  of  the 
excavation,  and  that  the  end  of  this 
plank  next  to  the  building  and  exca- 
vation rested  upon  a  lime  barrel,  and 
that  the  other  end  was  supported  by  a 
board  which  was  fastened  to  a  post 


near  the  outer  edge  of  the  walk.  He1d» 
that  the  jury  were  warranted  in  find- 
ing that  this  barrier  had  not  been,  at 
any  time,  a  safficient  protection  to  the 

public. 

In  St.  Louis  v.  Dallas  (1901)  Rap. 
Jud.  Quebec  11  B.  R.  117,  the  plain- 
tiff was  injured  by  a  stone  thrown  by 
a  blast  out  of  a  trench  which  ^n  abut- 
ter had  been  authorized  to  excavate 
for  a  sewer  connection.  Under  the 
chanter  of  the  defendant  city,  "own- 
ers or  occupants  were  bound  to  estab- 
lish connections  at  their  own  cost, 
under  the  superintendence  of  an  officer 
appointed  by  the  corporation."  The 
right  to  maintain  the  action  was  de- 
nied on  the  ground  that  the  duty  con- 
templated by  this  clause  did  not  ex- 
tend to  the  supervision  and  control  of 
all  the  blasts  which  might  be  neces- 
sary in  the  course  of  the  work  of  ex- 
cavation. It  seems  safe  to  say  that,^ 
under  the  circumstances  shown  in  this 
case,  the  corporation  would  be  held  lia- 
ble in  most,  if  not  all,  of  the' American 
states,  either  for  the  reason  that  an 
absolute  obligation  on  its  part  to  see 
that  reasonable  care  was  exercised  in 
respect  of  the  details  of,the  work  was 
inferable  from  the  language  of  its 
charter,  or  for  the  reason  that  such  an 
obligation  arose  from  the  fact  of  its 
having  authorized  the  performance  of 
intrinsically  dangerous  work. 

C.  B.  L. 


SARAH  SCHNEIDER,  Respt., 

V. 

JACOB  SCHNEIDER,  Appt. 
California  Supreme  Court  (Dept.  No.  it)—Jul^  20,  1920, 
(_  cal.  — ,  191  Pac.  583.) 

Marriage  —  annulment  —  division  of  property. 

1.  Upon  annulment  of  a  marriage  because  one  of  the  parties  had  a 
living  spouse  at  the  time  of  its  celebration,  the  court  may  permit  the  in- 
nocent wife  to  share  in  the  property  accumulated  while  the  parties  were 
living  together. 

\See  note  on  this  question  beginning  on  page  1894.] 

—  void  —  effect  on  property  rights. 

2.  A  void  marriage  confers  no  rights  as  would  be  conferred  by  a  valid  mar- 
upon  either  of  the  parties  to  it  in  re-  riage. 

spect  to  the  property  of  the  other,  such       [See  18  R.  C.  L.  446.] 
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—  aettlcwent  of  property  rights  with- 
out dissolving  piamage^ 
3.  Where,  in  an  action  for  divorce 
it  appears  that  the  marriage  was  void 
because  tiie  man  had  a  living  wife 
when  it  was  entered  into,  and  uie  par- 


ties, without  pressing  the  prayer  for 
annulment,  took  evidence  on  the  issue 
of  their  proper^  rights,  the  court  may 
adjudicate  upon  that  question,  al- 
though it  enters  no  decree  of  divorce. 


Appeal  by  defendant  from  a  judsrment  of  the  Superior  Court  for  Ixts 
Angeles  County  (Wood,  J.)  in  favor  of  plaintiif,  and  from  an  order  deny- 
ing a  motion  to  set  aside  the  judgment  in  an  action  for  a  divorce,  and 
for  a  division  of  the  "community  property."  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Gerecht  &  Chambers  and    of  the  defendant,  and,  in  addition  to 


Harry  Ellis  Dean  for  appellant. 
Mr.  A.  P.  Thomson  for  respondent. 

The  following  opinion  was  pre- 
pjired  by  Kerrigan,  J.,  of  the  Dis- 
trict Court  of  Appeal,  First  Appel- 
late District,  while  acting  as  justice 
pro  tem.  of  this  court  in  place  of 
Melvin,  J.  It  is  adopted  as  the  opin- 
ion of  this  court: ' 

This  was  an  action  for  divorce 
brought  by  the  wife,  and  the  appeal 
is  taken  i^e  defendant  from  that 
part  of  the  judgment  awarding  to 
the  plaintiff  a  portion  of  the  joint 
property.  The  defendant  also  ap- 
peals from  an  order  denying  his  mo- 
tion to  set  aside  the  judgment,  and 
brings  said  appeals  to  this  court 
upon  the  judgment  roll  alone.  No 
argument  is  made  in  the  briefs  in 
support  of  the  appeal  from  said 
order. 

As  to  the  appeal  from  the  judg- 
ment, it  appears  from  the  findings 
of  the  trial  court  that  the  plaintiff, 
at  the  time  of  her  marriage  to  the 
defendant,  was  the  wife  of  another 
man,  although  at  that  time  she  was 
laboring  under  the  belief  that  as  the 
result  of  a  certain  proceeding  had  in 
the  year  1905  her  prior  marriage 
had  been  dissolved.  Her  union  to 
the  defendant  took  place  in  1908, 
and  was  entered  into  in  good  faith, 
and  the  parties  thereafter  lived  to- 
gether as  husband  and  wife  for 
about  eight  years,  accumulating  by 
their  joint  efforts  certain  property, 
a  part  of  which,  by  the  judgment  in 
this  case,  was  awarded  to  the  plain- 
tiff. 

The  plaintiff  as  a  ground  for 
divorce  alleged  cruelty  on  the  part 


praying  for  the  dissolutloif  of  the 
matrimonial  bonds,  sought  a  divi- 
sion of  the  "community  property." 
Upon  the  finding  as  to  the  continued 
existence  of  said  prior  marriage  of 
the  plaintiff,  the  court  denied  a  di- 
vorce, but  declared  the  property  de- 
scribed in  the  complaint  to  be  joint 
property  of  the  parties,  in  the  na- 
ture of  and  analogous  to  community 
property,  and  by  its  decree  divided  it 
equally  between  them,  giving  to  the 
defendant,  however,  in  such  divi- 
sion, credit  for  certain  payments 
which  he  had  been  required  to  make 
to  the  plaintiff  during  the  pendency 
of  the  action,  in  recognition  of  the 
fact  that  the  parties  ivere  not  legally 
husband  and  wife. 

Under  the  authorities  it  is  clear 
that  a  void  marriage  confers  no 
rights  upon  either 
of  the  parties  to  it  if*rriw^ 
in  respect  to  the  pnivertr  vivhta. 
property  of  the 
other,  such  as  would  be  conferred  by 
a  valid  marriage ;  but  in  the  case  be- 
fore us  the  question  for  determina- 
tion is,  Conceiding  that  the  marriage 
was  void,  what  right,  if  any,  has  the 
plaintiff  in  the  property  acquired  by 
the  joint  efforts  of  herself  and  the 
defendant  during  their  cohabitation, 
entered  upon  innocently  upon  the 
faith  of  their  admittedly  void  mar- 
riage? 

On  this  question  there  is  a  con- 
flict in  the  decisions.  In  the  states 
where  the  common-law  right  of  dow- 
er exists  it  is  generally  held  that  a 
woman,  in  order  to  be  entitled  to 
dower,  must  base  her  claim  upon  a 
legal  marriage.  In  those  states,  if  a 
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man  has  a  wife  tivins,  and  enters 
into  a  second  marriage,  no  matter 
how  innocent  of  wrongdoing  the 
other  party  to  it  may  be,  nor  how 
gross  the  deception  by  whioh  she 
enters  into  the  marriage,  she  is  not 
entitled  to  dower,  not  being  hid  law- 
ful wife.  Kennelly  v.  Cowle,  6  Ohio 
S.  &  C.  P.  Dec.  170. 

In  the  case  of  De  France  v.  John- 
aon  (C.  C.)  26  Fed.  891,  a  man  had 
a  wife  living  at  the  time  he  married 
the  plaintiff,  a  mere  girl,  with  whom 
he  lived  for  a  great  many  years  and 
until  his  death.  By  her  he  had  thir- 
teen children.  After  his  death  she 
sought  to  recover  dower,  but  the 
court  decided  against  her,  holding 
that  a  woman  who  innocently  mar* 
ries  and  cohabits  with  a  man  who 
has  a  wife  living,  from  whom  he  has 
never  been  divorced,  cannot  acquire 
an  interest  in  his  land  by  reason  of 
fiuch  illegal  marriage. 

This  doctrine  does  not  prevail  in 
all  the  states,  nor  in  fact,  in  any 
where  the  community  property 
regime  has  been  adopted.  In  Louisi- 
ana, and  possibly  New  Mexico,  a 
marriage  such  as  the  one  here  is 
known  as  a  "putative'*  marriage,  and 
the  property  rights  of  the  woman 
are  recognized  and  protected  by 
statute.  In  four  of  the  seven  states 
where  the  community  rule  as  to 
property  of  the  character  here  con- 
sidered prevails,  it  has  been  held 
that  where  a  woman  is  an  innocent 
party  to  a  void  marriage  she  is  enti- 
tled to  the  same  interest  in  property 
acquired  by  the  parties  as  if  the 
mariage  were  valid.  In  the  state 
of  Texas  the  question  has  often  been 
before  the  courts,  and  in  a  number 
of  recent  cases  has  been  given  atten- 
tive consideration.  The  Spanish  law 
as  to  marital  rights  prevailed  in 
Texas  until  1840,  and  the  doctrine 
of  putative  marriage  was  a  part  of 
that  law,  as  shown  by  the  decisions 
of  its  courts,  and  even  since  the 
adoption  of  the  common  law  the 
property  rights  of  persons  who  con- 
tract void  noarriages,  but  in  good 
faith,  have  been  upheld.  « McKay, 
Community  Property,  194. 

In  the  case  of  Morgan  v.  Morgan, 
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1  Tex.  Civ.  App.  315,  21  S.  W.  154, 
which  was  decided  after  the  adop- 
tion of  the  common  law  in  that 
state,  the  court  said:  '*The  status 
of  property  acquired  by  a  man  and 
woman  living  together  as  husband 
and  wife  without  having  been  law- 
fully married  has  been  the  subject 
of  doubt  and  litigation  almost  from 
the  time  Texas  became  an  independ- 
ent republic,"  and  after  reviewing 
the  early  cases  the  court  continued: 
"It  will  thus  be  seen  that  the  strong 
■tendency  of  our  judges  in  the  past 
has  been  to  hold  that  property  ac- 
quired in  this  state,  under  our  com- 
munity laws,  by  a  man  and  woman 
living  together  aa  husband  and  wtfe, 
should  belong  to  th«m  in  equal 
shares,  whether  they  were  legally 
married  or  not  And  why  should 
this  not  be  so,  especially  when  they 
have  attempted  to  enter  into  a  mar- 
riage contract,  and  believed  that 
they  were  lawfully  husband  and 
wife?  In  such  cases,  by  attempting 
to  enter  into  the  marriage  contract, 
they  agreed,  as  far  as  i^ey  had  the 
power  to  agree,  that  they  would  live 
together  as  husband  and  wife,  and 
that  all  property  that  they  might 
thereafter  acquire  should  be  com- 
munity property,  and  belong  to 
them  in  equal  portions.  Such  is  the 
meaning  of  the  contact  they  at- 
tempted to  make  under  our  law. 
How,  then,  can  it  be  said  that  the 
property  acquired  in  pursuance  of 
such  a  contract  shall  belong  to  one 
of  the  parties  more  than  to  the 
other  7  What  right  has  the  husband 
to  all  of  the  property  to  the  exclu- 
sion of  the  wife,  or  what  right  has 
the  wife  to  all  of  the  property  to  the 
exclusion  of  the  husband?  Suppose 
a  wife  so  situated  should  by  her  own 
exertions  acquire  property  towards 
which  the  husband  did  not  con- 
tribute anything,  would  it  be  con- 
tended l^at  this  property  became 
his  property?  How,  tJien,  can  it  be 
that  where  the  property  is  acquired 
by  the  joint  labors  of  both,  each  in 
the  eye  of  the  law  contributing  one 
half  thereto,  it  shaU  belong  only  to 
the  husband  ?  It  will  not  do  to  refer 
to  the  decisions  in  common-law 
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stbtes  to  sustain  the  pzoposition 
that  the  woman,  under  such  circum- 
stances, has  no  right  to  any  part 
the  property  so  acquired.  In  those 
states,  by  entering  into  the  marriage 
contract  she  understood  that  all  the 
property  they  might  acquire  while 
living  together  should  belong  to  the 
husband,  but  in  this  state  she  under- 
stood that  their  rights  in  the  prop- 
erty they  might  accumulate  should 
be  equal." 

See  also  Lawson  v.  Lawson,  30 
Tex.  Civ.  App.  43,  69  S.  W.  246; 
Routh  V.  Routh,  57  Tex.  589. 

In  the  case  of  Barkley  v.  Dumke, 
99  Tex.  150, 87  S.  W.  1147,  a  girl  had 
umocently  contracted  marriage  with 
a  man  having  a  living  wife ;  and  the 
court  held  that  it  was  l^e  settled 
doctrine  in  that  state  that  by  virtue 
of  such  a  marriage  the  putative  wife 
became  entitled  to  the  same  rights 
in  property  acquired  by  the  parties 
as  would  be  the  case  if  the  marriage 
were  free  from  defect,  pointing  out 
that  the  statute  law  of  Texas  upon 
the  subject  of  the  mutual  property 
rights  of  married  persons  is  so  incon- 
sistent with  the  common  law  as  to 
show  an  intention  on  the  part  of  the 
lawmaking  power  not  to  subject 
such  rights  to  the  rule  of  the  latter. 
This  case  has  since  been  frequently 
followed  in  that  state. 

In  California,  as  in  Texas,  the 
common  law  is  the  general  rule  of 
decision,  but  in  both  states  the  law 
regulating  the  mutual  property 
rights  of  married  persons  is  radical- 
ly different  from  that  law;  and, 
while  we  do  not  wish  to  be  under- 
stood as  saying  that  the  rules  of  the 
common  law  as  to  husband  and  wife 
apply  to  no  case  under  our  system, 
yet  we  agree  with  the  Texas  courts 
that  the  common-law  rule  as  to  the 
consequences  of  a  void  marriage 
upon  the  mutual  property  rights  of 
the  parties  to  it  is  inapplicable 
where  the  community  property 
r%ime  prevails.  This  conclusion  is 
dictated  by  simple  justice,  for  where 
persons  domiciled  in  such  a  jurisdic- 
tion, believing  themselves  to  be  law- 
fully married  to  each  other,  acquire 
property  as  the  result  of  their  joint 
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efforts,  they  hav*  impliedly  adopted, 
as  is  said  in  tiie  Texas  case  cited,  the 
rule  of  an  equal  division  of  their  ac-  , 
quisitions,  and  the  expectation  of 
such  a  division  should  not  be  de- 
feated in  the  case  of  innocent  per- 
sons. 

In  Werner  v.  Werner,  69  Kan.  899, 
41  L.R.A.  349,  68  Am.  St.  Rep.  3T2, 
68  Pac.  127,  a  case  very  similar  to> 
the  present  one,  a  woman  having  a 
husband  living  contracted  marriage,, 
and  lived  with  this  sui^>osititious 
husband  for  many  years  in  the  belief 
that  her  former  marriage  was  in- 
valid. Her  action  for  divorce  was 
held  to  be  an  equitable  proceeding  in 
which  the  court  had  fuU  jurisdiction 
to  give  adequate  relief,  and  accord- 
ingiy  it  annulled  the  marriage  and 
made  an  equitable  division  of  the 
property. 

In  the  province  of  Quebec,  a  civil 
law  jurisidiction,  it  was  held,  in 
Gregory  v.  Dyer,  15  Lower  Can.  Jur. 
223,  that  a  woman  who  in  good  faith 
had  married  a  man  who  had  a  wife 
living,  and  lived  with  him  until  his 
death,  was  entitled  to  a  community 
interest  in  the  property  acquired  by 
them  after  their  marriage.  See  also 
Cathcart  v.  Union  Bldg.  Soc.  15 
Lower  Can.  Rep.  467 ;  Morin  v.  Cor- 
poration des  Pilotes,  8  Quebec  L.  R. 
222;lCyc.  1633. 

In  the  case  of  Buckley  v.  Buckley, 
60  Wash.  213, 126  Am.  St  Rep.  900, 
96  Pac.  1079,  it  is  held  that,  where  a 
woman  enters  into  a  marriage  con- 
tract with  a  man  without  knowledge 
that  he  has  a  wife  living,  the  court 
has  power  to  annul  the  marriage, 
whether  the  action  be  for  divorce  or 
annulment,  and  in  such  action  to  dis- 
pose of  property  acquired  by  the 
joint  efforts  of  the  puties,  and  can, 
as  in  a  true  divorce  proceedhig, 
award  to  the  innocent  injured 
woman  such  proportion  of  the  prop- 
erty as  under  all  the  circumstances 
would  be  just  and  equitable. 

The  authorities  on  the  subject  are 
reviewed  and  the  rule  in  this  state 
announced  by  Mr.  Justice  Sloss  in 
the  well-considered  case  of  Coats  v. 
Coats,  160  Cal.  671,  36  LJtA.tN.S.) 
844,  118  Pac  441.  That  was  as  ma- 
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tion,  after  a  decree  of  annulment, 
for  a  division  of  the  property  which 
had  been  accumulated  by  the  parties 
after  the  marriage.  It  was  held 
that  a  woman  who  in  good  faith  had 
entered  into  a  marriage,  which  was 
subsequently  annulled  at  the  in- 
stance of  the  other  party  upon  the 
gfound  of  her  physical  incapacity  to 
enter  into  the  marriage  state,  was 
entitled  to  participate  in  the  prop- 
erty which  had  been  accumulated  by 
the  efforts  of  both  parties  during  the 
existence  of  the  abortive  marriage. 
"To  say,"  declares  the  court,  "that 
the  woman  in  such  case,  even 
though  she  may  be  penniless  and  un- 
able to  earn  a  living,  is  to  receive 
nothing,  while  the  man  with  whom 
she  lived  and  labored  in  the  belief 
that  she  was  his  wife  shall  take  and 
hold  whatever  he  and  she  have  ac- 
quired, would  be  contrary  to  the 
most  elementary  conceptions  of  fair- 
ness and  justice."  In  that  case  the 
appellant  argued  that,  the  marriage 
being  voidable,  the  effect  of  the  de- 
cree of  annulment  was  to  render  the 
marriage  void  from  the  beginning, 
and  that  all  property  rights  of  either 
dependent  upon  the  marriage  were 
terminated  and  annulled.  "But," 
said  the  court,  ''these  decisions 
.  .  .  deal  with  the  rights  of  one 
of  the  parties  in  property  owned  by 
the  other.  .  .  .  Here,  however, 
the  question  is  a  different  one.  The 
controversy  is  not  over  the  property 
owned  by  the  defendant  prior  to 
marriage,  or  acquired  by  him  alone 
thereafter,  but  has  to  do  with  the 
acquisitions  of  the  two  parties  after 
marriage  and  before  annulment. 
,  .  .  In  the  absence  of  fraud  or 
other  ground  affecting  the  right  to 
claim  relief,  there  can  be  no  good 
reason  for  saying  that  either  party 
should,  by  reason  of  the  annulment, 
be  vested  with  title  to  all  the  prop- 
erty acquired  during  the  existence  of 
the  supposed  marriage."  And  the 
court  proceeds  to  hold  that,  while, 
strictly  speaking,  there  can  be  no 
community  property  in  the  absence 
of  a  valid  marriage,  courts-  will,  in 
dinding  gains  made  by  the  joint  ef- 


forts of  a  man  and  woman  Uving  to- 
gether under  a  voidable  marriage 
which  is  subsequently  annulled,  ap- 
ply by  analogy  the  rule  which  would 
obtain  when  a  valid  marriage  is  dis- 
solved. It  is  true  in  that  case  that  the 
marriage  was  only  voidable,  while 
here  it  was  void;  but  this  difference 
furnishes  no  logical 
or  sound  reason  why  divi«io»  of 
a  different  rule 
should  be  applied  in  the  division  of 
the  jointly  acquired  property.  In- 
deed, in  the  case  from  which  we 
have  quoted,  the  marriage  having 
been  annulled,  the  court  assumed  it 
to  have  been  void  ab  initio. 

We  do  not  overlook  the  fact  that 
the  present  action  was  for  divorce, 
and  that  no  decree  of  divorce  or  an- 
nulment of  the  marriage  was  en- 
tered. But  it  is  also  to  be  noted 
that,  when  the  parties  discovered 
that  the  pl^ntiff  was  not  entitled  to 
a  divorce,  they  agreed  upon  a  day  to 
which  the  trial  should  be  postponed 
for  the  purpose  of  hearing  evidence 
on  the  issue  of  their  property  rights, 
and  accordingly  such  issue  was  tried 
on  the  day  set.  It  therefore  appears 
to  us  that,  in  view  of  the  issues 
framed  by  the  pleadings,  and  the 
course  of  trial  adopted  upon  the  de- 
velopment of  the  facts  bearing  upon 
the  marriage  of  the 

p^TieS,     the     court  oropertr  rlshti 

was  warranted  in  ^"*^^S[lt*'^' 
adjudicating  upon 
the  question  of  their  property 
rights.  The  circumstance  that  the 
court  failed  to  settle  their  legal 
status,  as  it  might  well  have  done,  is 
no  ground  for  reversing  that  part  of 
its  judgment  dealing  with  such 
property  rights,  and  to  which  the 
appeal  is  directed. 

The  judgment  and  order  are  af- 
firmed. 

Wilbur,  Leraion,  and  Sloane,  JJ^ 
concur. 

XOTB. 

The  subject  of  division  of  property 
upon  annulment  of  a  marriage  is  con- 
sidered in  the  annotation  following 
Emoll  V,  Enou^  post^  1394. 


Digitized  by  Google 


KNOIX  T.  KNOLL.  ,  1891 

-  ■  '      .■  ■■.'  ■*;        .  ' 

PRANCES  KNOLL.  Appt, 

V, 

JOSEPH  KNOLL.  Reapt 

WaahiHffton  Supreme  Court  (Dept.  Ifo.  2}  —  OctoT>er  30,  19X8* 

(104  Wash.  110.  176  Pac.  22.)  ' 

Marriage  —  annulment  —  division  of  property. 

1.  The  property  acquired  after  marriage  by  parties  who  in  good  faith 
and  with  a  belief  in  the  honesty  of  their  act  went  to  a  foreign  jurisdictioQ 
to  be  married,  because  tihey  were  forbidden  to  do  so  by  the  laws  of  their 
domicil  on  account  of  a  recent  divorce  of  one  of  the  parties,  may,  upon 
annulment  of  the  marriage,  be  divided  equally  between  them  as  between 
partners.  ^ 

[See  note  on  this  question  begimUng  on  page  1394.]  " 

—  foreign  —  validity. 

2.  A  marriage  by  a  divorcee  within  riage,  and  with  the  intention  of  Im- 
the  time  prohibited  by  the  laws  of  his  mediately  returning  to  his  former 
domicil,  in  a  foreign  jurisdiction  to  domicil.  is  invalid  at  the  domicil. 
which  he  goes  for  the  purpose  of  mar-       [See  6  B.  G.  L.  1004.  1005.] 


Appeal  by  plaintiff  from  a  decree  of  the  Superior  Court  for  Snohomish 
County  (Alston,  J.)  granting  part  only  of  the  relief  demanded,  in  an 
action  brought  to  secure  a  divorce.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Noah   Shakespeare    and  Messrs.  Coleman  &  Fogarty  and  L 

Louis  A  Merrick,  for  appellant:  A  Kaune  for  respondent. 

hJ  fSSS^ISsbald."^             '™  Ch  J.,  delivered  the  opinion 

Forsyth  v.  Dow.  81  Wash.  1S7.  142  ^^^^^  *  -  ...  «  ^ 
Pac.  490;  Wooddy  v.  Seattle  Electric  The  purpose  of  this  action,  as 
Co.  65  Wash.  539. 118  Pac.  63S;  Mundy  originally  brought,  was  to  secure  a 
v.  Kern.  74  Wash.  477.  183  Pac.  1036;  divorce.  An  amended  complaint  was 
Hickey  v.  Hinsdale.  8  Mich.  267,  77  filed  in  which  it  was  alleged  that  the 
Am.  Dec.  450;  Cincinnati,  P.  B.  S.  &  P.  marriage  contract  between  the  par- 
Packet  Co.  v.  Bellville,  55  W.  Va.  560.  ties  was  void,  but  entered  into  in 

V  ?;^?-Q®*?Sf^^^Q;^?f*'"??'w««?*  «ood  faith.     The  defendant  an- 

?28''lU'a':  l».  Uo^^n  fwe^  and.  among  other  things  al- 

P  R.  Co.  86  Wash.  379,  150  Pac  814;  leged  aifirmatively  that  the  plamtiff, 

Hays  V.  Dennis,  11  Wash.  860.  89  Pac.  at  the  time  the  marriage  ceremony 

658;  Burns  v.  Skelton.  29  Tex.  Civ.  here  sought  to  be  annulled  was  per- 

App.  453,  68  S.W.  527;Blac^Judgm.  fomed,  had  not  been  legally  di- 

lo^S® '  ^^^i  r  ^f^S*""^"'     F^^-  ?t«*  vorced  from  a  former  husband.  The 

o'nW^:?5^J^l""c.\'^?5^^  affinnative  defense  was  denied  by 

Fed.  369;  Ek  parte  Schantz.  26  N.  D.  a  reply.  Thecause  in  due  time  came 

880, 144  N.  W.  445;  1  Freeman,  Judgm.  on  for  tnal  before  the  court,  and  at 

4th  ed.  §  39.  the  conclusion  of  the  plaintiff's  evi- 

Plaintiff  was  entitled  to  one  half  dence  the  defendant  moved  that  the 

the  property  acquired  by  the  joint  ef-  action  be  dismissed.  The  court  de- 

iorta  .of  the  parties.           „.    ^  clined  to  dismiss  the  action,  but  in- 

Morgan  v.  Morgan,  1  Tex.  Civ.  App.  jj--fp^  that  a  iudfmient  would  be 

815.  21  S.  W.  154;  Carroll  v.  CarroU,  ai^a^^a  "la^  a  puagmeni;  wouia  oe 

20  Tex.  748;  Re  Brenchley,  96  Wash,  entered   annulling  the  marnage, 

223,  LJIA.1917E,  968. 164  Pac.  913.  which  judgment  the  defendant  did 
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not  redst.  The  plaintiff  in  her 
amended  complaint  had  not  only 
asked  for  an  annulment  of  the  mar- 
riage»  but  the  custody  of  two  minor 
children,  one  a  natural  child  born  as 
a  result  of  the  marriage,  and  the 
other  an  adopted  child,  and  also  for 
a  division  of  the  property  which  had 
been  acquired  sul^equent  to  the 
marriage.  The  decree  annuls  the 
marriage,  but  makes  no  adjudica- 
tion as  to  the  property  rights  or  the 
custody  of  the  children.  The  failure 
to  mention  the  children  in  the  de- 
cree was  doubtless  due  to  an  over- 
sii^t,  because  the  defendant  con- 
ceded the  right  of  the  plaintiff  to  the 
custody  of  them,  and  in  one  of  the 
conclusions  of  law  which  follow  the 
findings  it  is  recited  that  the  plain- 
tiff is  entitled  to  the  care  and  con- 
trol of  the  children.  From  the  de- 
cree entered  the  plaintiff  appeals. 

The  controlling  facts  may  be 
stated  as  follows :  On  the  20th  day 
of  March,  1899,  the  appellant,  being 
then  l^e  wife  of  one  Heniy  V.  Coles, 
instituted  an  action  in  the  superior 
court  of  King  county,  Washington, 
for  a  divorce.  The  defendant  in 
that  action,  though  personally 
served,  defaulted.  The  cause  was 
tried  on  the  17th  day  of  April,  1899, 
the  prosecuting  attorney  appearing 
in  the  action.  At  the  conclusion  of 
the  evidence  the  court  orally  an- 
nounced that  a  decree  for  the  plain- 
tiff would  be  granted.  No  decree 
was  in  fact  entered  until  the  8th 
day  of  October,  1906.  The  trial 
judge  before  whom  the  cause  was 
tried  had  long  prior  to  this  time  re- 
tired from  the  bench,  and  the  judge 
who  signed  the  decree  had  no  knowl- 
edge of  the  cause  except  that  dis- 
closed by  the  record. 

On  June  14,  1899,  the  parties  to 
the  present  action  were  married  in 
Vancouver,  British  Columbia,  and 
immediately  thereafter  returned  to 
the  state  of  Washington.  They  went 
to  Vancouver  solely  for  the  purpose 
of  having  the  marriage  ceremony 
performed  and  with  the  intention  of 
immediately  returning  to  the  state 
of  their  domicil.  They  had  no 
thought  of  changing  their  domicil  to 
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the  jariddiction  where  the  marriage 

ceremony  was  performed.  Soon  m- 
ter  returning  from  Vancouver  they 
took  up  their  residence  in  Everett, 
where  they  resided  together  until 
a  short  time  before  the  present  ac- 
tion was  begun,  sometime  during 
the  early  part  of  the  year  1917. 

The  plaintiff  in  this  action  did  not 
know  iii&t  no  formal  decree  had  been 
entered  in  the  former  divorce  action 
prior  to  the  time  that  the  parties  to 
this  action  entered  into  the  contract 
of  marriage,  and  in  fact  did  not 
know  that  there  was  any  question 
about  the  validity  of  the  decree  in 
the  prior  action  until  after  the  pres- 
ent action  was  instituted.  The  fault 
apparently  was  due  to  the  failure  of 
her  attorney  in  that  action  to  pre- 
pare findings,  conclusions,  and  a  de- 
cree, and  have  them  signed  and  en- 
tered. 

The  parties  to  this  action,  as 
above  steted,  shortly  after  the  mar- 
riage cermony  was  performed  in 
Vancouver,  went  to  Everett,  where 
the  respondent  engaged  in  the  sa- 
loon business.  During  a  portion  of 
the  time  he  was  so  engaged  the  ap- 
pellant helped  prepare  the  free 
lunches  that  were  served  in  the  sa- 
loon. During  a  large  portion  of  the 
time  they  lived  together  the  appel- 
lant worked  as  a  seamstress.  The 
property  acquired  during  the  time 
parties  lived  together  is  in  the  name 
of  the  respondent.  The  evidence 
shows  that,  while  the  parties  went 
to  Vancouver  to  have  the  marriage 
ceremony  performed  and  knew  that 
they  had  no  right  to  be  married  at 
the  time  in  the  state  of  Washington, 
they  believed  that  the  marriage  per- 
formed in  Vancouver,  being  legal 
there,  would  also  be  valid  in  the 
state  of  Washington. 

Much  argument  appears  in  appel- 
lant's brief  in  an  endeavor  to  estab- 
lish the  validity  of  the  decree  en- 
tered in  the  former  action,  but  we 
shall  not  review  this  argument  nor 
the  authorities  cited.  Even  though 
a  valid  decree  had  been  entered  on 
the  17th  day  of  April,  1899,  the  mai^ 
riage  ceremony  in  Vancouver,  hav- 
ing been  performed  within  six 


Digitized  by  Google 


KNOLL  V. 

(i04  Wa*h.  HQ, 

months  from  that  date,  would  be 
void  in  this  jurisdiction;  the  parties 
having  sone  there 
solely  for  the  pur- 
pose of  being  mar- 
ried and  with  the  intention  of  im- 
mediately retumingr  to  the  state  of 
Washingfton,  and 'having  had  no  in- 
tention of  changing  their  domicil. 
Pierce  v.  Pierce,  58  Wash.  622,  109 
Pac.  45;  Peerless  Pacific  Co.  v. 
Burckhard,  90  Wash.  221,  L.RJ^. 
1917C.  353. 155  Pac.  1037,  Ann.  Cas. 
1918B,  247. 

The  fact  that  the  marriage  cere- 
mony performed  in  Vancouver  may 
also  be  void  for  another  reason 
would  not  affect  the  situation- here. 

The  controlling  question  upon  this 
appeal,  as  it  seems  to  us,  is  whether  . 
the  marriage  here  sought  to  be  an- 
nulled was  entered  into  and  kept  in 
good  faith  by  thie  appellant,  and  was 
in  no  sense  meretricious.   The  rec- 
ord shows  that  the  appellant  be- 
lieved she  had  been  legally  divorced 
from  her  former  husband,  and  the 
'  fault  in  failing  to  have  the  decree 
rendered  was  not  hers,  but  that  of 
her  attorney  in  that  action.  As  to 
the  effect  of  that  proceeding,  the  ap- 
pellant, at  the  time  she  entered  into 
the  marriage  contract  with  the  re- 
spondent, was  in  good  faith  acting 
under  a  mistake  of  fact.  In  going 
to  Vancouver  to  be  married  for  the 
purpose  of  circumyenting  the  laws 
of  uiis  state  the  appellant  in  good 
faith  believed  that  such  marriage 
there  performed  would  constitute 
the  parties  thereto  legally  husband 
and  wife  in  the  state  of  Washington, 
notwithstanding  the  fact  that  the 
jnaYriage  ceremony  could  not  be  per- 
formed here  until,  six  months  after 
former  divorce.    It  thus  appears 
that  the  appellant's  good  faith  rested 
both  in  mistake  of  fact  and  mistake 
of  law.  The  fact  that  the  appellant 
knew  that  she  had  no  right  to  be 
married  in  the  state  of  Washington, 
but  believed  that  she  had  a  right  to 
be  married  in  a  foreign  jurisdiction, 
and  that  such  marriage  would  be 
valid  here,  does  not  make  the  con- 
tract of  marriage  meretricious,  nor 
taint  her  relation  with  the  re- 
11  A.L.R.— 88. 
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spondent  with  conscious  guilt.  Such 
good  faith,  whether  resting  in 
mistake  of  fact  or  mistake  of 
law,  is  enough  to  authorize  the 
courts,  in  an  action  brought  for 
^e  annulment  of  _„„,«„t- 
uie  marriage,  to  divi>ioa  oc 
treat  the  relation  as  , 
a  partnership  as  to  all  property  ac- 
quired by  the  joint  efforts  of  the  par- 
ties. Buckley  v.  Buckley,  60  Wash. 
218,  126  Am.  St.  Bep.  900,  96  Pac. 
1079;  Lawson  v.  Lawson,  30  Tex. 
Civ.  App.  43.  69  S.  W.  246;  Re 
Brenchley,  96  Wash.  223,  L.R.A. 
1917E,  968,  164  Pac.  913.  In  the 
case  last  cited,  this  court  quoted  ap- 
provingly from  the  Lawson  Case  as 
follows :  "In  Morgan  v.  Morgan,  1 
Tex.  Civ.  App.  315,  21  S.  W.  154, 
Justice  Head,  in  his  discussion  of 
the  prinoiples  under  which  the  puta- 
tive wife,  acting  in  good  faith,  might 
have  her  just  rights  secured  to  her, 
entered  into  a  thorough  review  of 
the  authorities,  and  held  that  the 
tendency  of  our  courts,  as  evidenced 
by  the  decisions  involving  kindred 
questions,  justified  the  conclusion 
that  she  should  be  treated  as  a  part- 
ner as  to  all  property  shown  to  have 
been  acquired  by  their  joint  efforts." 

The  record  now  before  us  shows 
that  during  the  time  the  parties 
lived  together  property  was  acquired 
by  their  joint  efforts.  For  a  time 
the  appellant  assisted  in  preparing 
the  lunches  whi^h  were  served  in  the 
saloon  of  which  the  respondent  was 
a  part  owner,  and  during  much  of 
the  time  that  they  lived  together  she 
worked  as  a  seamstress.  It  is  said, 
however,  in  the  respondent's  brief 
that  the  money  earned  as  a  seam- 
stress was  spent  by  the  appellant  for 
her  personal  expenses.  But  if  the 
appellant  had  not  provided  for  her 
personal  expenses  the  respondent 
would  have  been  under  the  necessity 
of  providing  therefor,  and  his  sav- 
ings would  have  been  depleted  to 
that  extent.  In  addition  to  this  the 
appellant  performed  all  the  duties 
of  a  housewife  faithfully.  So  long 
as  the  parties  lived  together  as  hus- 
band and  wife  both  labored  in  their 
respective  fields,  and  the  property 
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acquired  during  this  time  was  the 
result  of  their  joint  efforts. 

This  requires  a  reversal  of  the 
judgment  upon  the  question  of  the 
acquisition  and  the  proper  disposi- 
tion to  be  made  of  the  property. 
The  appellant  has  had  no  opportu- 
nity to  be  heard  upon  this  question. 
At  the  conclusion  of  the  appellant's 
evidence  the  court  announced  that 
the  marriage  would  be  annulled,  but 
that  no  judgment  would  be  rendered 


upon  the  property  rights^  This  judg- 
ment was  acquiesced  in  by  the  re- 
spondenty  and,  consequently,  there 
was  no  occasion  or  opportimity  for 
him  to  offer  testimony  on  the  ques- 
tion. 

The  judgment  will  be  reversed, 
and  the  cause  remanded,  with  di- 
rections to  the  Superior  Court  to 
proceed  as  herein  indicated. 

Hokomb,  Mount,  and  ChadwidCr 

JJ.,  concur. 


ANNOTATION. 


Dhruioii  of  property  upon  winuhnffit  of  marriage. 


When  a  marriage  is  annulled  it  is 
upon  some  ground  which  makes  it 
either  void  or  voidable.  And  many  of 
the  courts  hold  that  even  if  it  is  of 
the  class  known  as  voidable  when  it 
is  annulled,  it  is  void  ab  initio,  so  that 
in  actual  cases  of  annulment  it  mat- 
ters little  to  which  class  it  is  held 
to  belong.  No  rights  as  wife  can  be 
secured  by  a  void  muriage.  There- 
fore the  woman  cannot  claim  dower  in 
the  man's  property,  and,  unless  ex- 
pressly authorized  by  statute,  she  can- 
not be  awarded  alimony  upon  annul- 
ment of  the  marriage.  It  is  also  held 
that  rights  in  the  community  can  be 
acquired  only  under  a  valid  marriage. 
The  general  question  of  dower,  ali- 
mony, and  community  is  not  within  the 
scope  of  this  annotation,  and  therefore 
the  cases  sustaining  the  above  state- 
ments are  not  gathered  here,  but  the 
principle  is  believed  to  be  so  well  set- 
tled that  it  may  be  assumed  for  pres- 
ent purposes.  Statutes  have  made 
some  changes  in  these  rules. 

Thus,  in  Stapleberg  v.  Stapleberg 
(1904)  77  Conn,  31,  58  Atl.  233,  upon 
the  annulment  of  a  marriage,  void  be- 
cause of  the  relationship  existing  be- 
tween the  parties,  an  allowance  of 
$1,100  out  of  an  estate  of  the  husband 
of  $10,000  was  upheld,  under  a  stat- 
ute which  provided  that,  upon  the  an- 
nulment of  a  void  marriage,  the  court 
may  make  such  order  concerning  ali- 
mony as  might  be  made  in  a  divorce 
proceeding.  The  allowance  in  this 
case  is  stated  to  be  a  reasonable  com- 


pensation for  the  benefits  derived  by 
the  husband,  and  is  based  in  part  on 
money  loaned  to  the  husband  by  the 
wife. 

And  in  Barber  v.  Barber  (1888)  74 
Iowa,  301,  37  N.  W.  381,  under  a  stat- 
ute which  provided  that,  upon  the  an- 
nulment of  a  marriage  entered  into 
in  good  faith  by  a  party  mistakenly 
supposing  the  other  capable  of  con- 
tracting, the  court  may  decree  such 
innocent  par^  compensation,  as  in 
cases  of  divorce,  a  woman  who  had. en- 
tered into  a  marriage  contract  in  good 
faith  with  a  man  of  unsound  mind, 
and  who  lived  with  him  about  two 
years,  during  which  time  she  became 
broken  in  health,  was  held  to  be  en- 
titled to  $3,500  out  of  an  estate  of 
$15,000.  It  was  urged  on  behalf  of  the 
wife  that  she  had  contributed  to  the 
accumulation  of  the  property.  This 
point,  however,  is  not  decided  by  the 
court. 

In  Attwood  V.  Attwood,  L.  R."  [1903] 
Prob.  (Eng.)  7,  71  L.  J.  Prob.  Nw  S. 
129,  87  L.  T.  N.  S.  750,  18  Times  L.  R. 
833,  upon  the  annulment  of  a  marriage 
in  which  a  question  relating  to  the 
division  of  antenuptial  settlements 
arose,  it  was  ordered  that  the  por- 
tions settled  by  each  of  the  parties 
should  be  returned  to  them  r^pec- 
tively,  the  costs  to  be  paid  out  of  the 
husband's  contribution.  The  court  in 
this  case  denied  the  prayer  of  the  wife 
that  she  be  given  an  interest  in  the 
husband's  portion,  but  the  grounds  do 
not  clearly  appear. 
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And  the  question  of  the  right  to 
Alimony  may  depend  upon  whether  or 
not  the  marriage  was  void  or  voidable, 
as  shown  in  Brown  v.  Brown  (1907) 
13  B.  73,  where  the  action  waa  for 
;divoree  on  the  ground  of  impotencyi 
and  the  court  granted  permanent  ali- 
mony on  the  ground  that  a  marriage  of 
4in  impotent  person  was  voidable  only, 
so  that  the  right  to  permanent  alimony 
Accrued. 

Where  the  marriage  was  annulled 
Jt>ecause  the  wife  remarried  too  soon 
After  she  procured  a  divorce  from  a 
former  husband,  the  court  held  that, 
the  marriage  being  void  ab  initio, 
there  could  be  no  community  property, 
And  therefore  the  wife  was  entitled, 
as  against  the  claim  of  the  husband, 
to  property  which  she  owned  at  the 
time  of  the  marriage,  it  appearing  that 
the  husband  had  added  nothing  of 
value  to  it  after  the  marriage.  Sortore 
V,  Sortore  (1912)  70  Wash.  410.  126 
Fac.  915. 

The  rule,  then,  being  that  a  void 
marriage  gives  the  wife  no  rights  in 
the  property  of  the  husband,  is  there 
anything  to  which  she  is  equitably  en- 
titled? While  there  seems  to  be  no 
provision  at  common  law  for  euch  a 
situation,  the  courts  b^ore  which  the 
question  has  come  have  realized  the 
hardship  of  the  case,  and  have  at- 
tempted to  find  some  way  of  giving  her 
relief.  In  Higgins  v.  Breen  (1845)  9 
Ho.  497,  an  action  was  upheld  against 
the  estate  of  one  who,  although  hav- 
ing a  living  wife,  had  induced  another 
to  marry  him,  for  the  value  of  her 
services. 

XiChts  nuder  olvil  law. 

Equity,  to  a  very  large  degree,  was 
developed  by  the  application  by  the 
chancellors  of  rules  of  the  civil  law 
when  the  common  law  afforded  no  rem- 
edy, and  such  process  seems  likely  to 
prevail  in  the  solution  of  this  problem. 
The  civil  law  is  the  source  of  the  Com- 
munity Property  Law  which  is  in  force 
in  some  of  the  states  of  the  Union. 

Under  the  Spanish  law,  which  is  a 
branch  of  the  civil  law  and  which  was 
Adopted  by  statute  in  Texas,  a  woman 
who  entered  into  a  marriage  with  a 
man  having  a  living  wife  was  regard- 
ed as  8  putative  wife,  and  so  long  as 


she  renuined  in  ignorance  of  the  true 
facta,  she  was  entitled,  by  the  same 
law,  to  one  half  of  the  property  ac- 
quired by  either  of  the  spouses  during 
the  existence  of  the  putative  mar- 
riage. Barkley  v.  Dumke  (1905)*  99 
Tex.  160,  87  S.  W.  1147. 

In  Cole  V.  His  Executors  (1828)  7 
Mart.  N.  S.  (La.)  49,  18  Am.  Dec.  241, 
it  is  said  that  the  Louisiana  Code  de- 
clares that  every  marriage  superin- 
duces, of  right,  partnership  or  com- 
munity in  all  acquisitions.  And  in 
Routh  T.  Routh  (1882)  67  Tex.  689, 
the  court  held  that,  since  the  civil 
law  has  been  supplanted  by  the  com- 
mon law  in  Texas,  the  incident  of  com- 
munity rights  did  not  follow  an  unlaw- 
ful marriage.  But  it  is  further  said 
that,  under  the  Texas  law,  every  mar- 
riage supeirlnduces,  of  right,  partner- 
ship or  community  in  all  acquisitions. 

The  statutory  rule  giving  the  status 
of  putative  wife  to  the  woman  so  long 
as  the  relation  of  marriage  is  con- 
tinued in  ignorance  of  the  invalidity 
of  the  marriage  has  not  been  generally 
adopted,  but  other  states  in  which  the 
community  property  rule  exists  have 
applied  such  rule  to  the  division  of 
property  acquired  during  the  existence 
of  the  relation.  For  the  purpose  of 
the  division  of  the  property*  it  mat- 
ters not  whether  the  relation  is  an- 
nulled by  the  court  or  terminated  by 
death,  and  to  show  the  full  scope  of 
the  rule,  some  cases  are  here  included 
which  deal  with  the  distribution  of  an 
estate  after  the  death  of  one  of  the 
parties  to  the  marriage,  as  well  as 
those  in  which  the  marriage  has  been 
annulled. 

In  Smith  v.  Smith  (1846)  1  Tex.  621, 
46  Am.  Dec.  121,  and  in  Lee  v.  Smith 
(1856)  18  Tex.  142,  it  is  stated  that, 
under  the  Spanish  law,  a  marriage 
void  because  one  party  has  a  living 
spouse  is  designated  as  putative,  and 
a  consort  who  enters  into  such  matri- 
mony ignorant  of  the  facts  has  all  the 
rights  of  a  lawful  marriage  so  long 
as  the  ignorance  continues. 

Perhaps  the  fullest  statement  of  the 
reasons  for  the  adoption  of  this  rule 
is  found  in  Morgan  v.  Morgan  (1892) 
1  Tex.  Civ.  App.  816,  21  S.  W.  164, 
the  argument  in  which  is  set  out  in 
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SCHNEIDER  T.  SCHNEtDEB  (reported 
herewith),  ante,  1386.  After  making 
Bttch  argument  and  stating  that  the 
cdurts  might  not  enforce  the  contract 
while  it  remained  executory,  the  court 
states  that  after  it  has  been  Tolnn- 
tarily  executed  by  both,  and  property 
has  been  acquired,  it  is  common  belief 
that  the  courts  will  refuse  to  recog- 
nize the  respective  interests  of  the 
parties  therein. 

In  Allen  v.  Allen  (1907)  —  Tex.  Civ. 
App.  — ,  106  S.  W.  68,  reversed  on  oth- 
er grounds  in  (1908)  101  Tex.  362, 
IWl  S.  W.  628,  it  is  said  it  is  now  set- 
tled that  in  cases  of  marriage  where 
the  man,  unknown  to  the  woman,  has  a 
wife  living,  the  putative  wife,  acting 
innocently,  has,  as  to  the  property  ac- 
quired during  the  continuance  of  such 
relation,  the  rights  of  a  lawful  wife. 

In  Hayworth  v.  Williams  (1909)  102 
Tex.  308,  132  Am.  St.  Rep.  879,  116  S. 
W.  43,  where  it  appeared  that  the  man 
had  a  living  spouse  when  he  married 
the  claimant  in  the  case,  the  court 
held  that,  if  she  could  show  that  the 
money  with  which  the  land  in  contro- 
versy was  purchased  was  acquired  in 
whole  or  in  part  by  her  labor  in  con- 
nection with  him  before  the  time  the 
land  was  purchased,  she  would  be  en- 
titled to  share  in  the  land  in  the  pro- 
portion that  her  labor  contributed  to 
produce  the  purchase  money. 

In  Lawson  v.  Lawson  (1902)  30  Tex. 
Civ.  App.  43,  69  S.  W.  246,  where  an 
attempted  marriage  after  emancipa- 
tion, of  former  slaves,  was  held  to  be 
invalid,  the  wife  was  given  a  share  of 
the  property  which  had  been  accumu- 
lated by  their  jpint  efforts,  and  the 
court  said :  "The  almost  perfect 
analogy  between  the  marital  relations 
in  Texas  and  ordinary  partnership 
furnished  an  easy  solution  of  the  dif- 
ficulty, so  that  now,  when  it  is  once 
ascertained  that  the  relation  is  not 
tainted  with  conscious  guilt,  the 
courts  can  proceed  with  small  difficul- 
ty, and  adjust  the  property  rights  ac- 
cording to  legal  principles  which  are 
new  only  in  the  sense  that  they  have 
found  a  new  application."  In  that 
case,  a  divorce  was  refused  on  the 
ground  that  the  parties  had  never  been 
legally  married;  and  upon  the  alterna- 


tive prayer  of  the  wife,  who  was  seek- 
ing the  divorce,  that  she  be  adjudged  a 
share  in  the  commanity  property  if  it 
should  be  found  that  the  partiea'had 
never  beien  legally  married,  the  court 
granted  her  one  half  the  property 
which  had  been  accumulated  during 
the  time  she  lived  with  her  putative 
husband  in  the  honest  belief  thatthqr 
were  husband  and  wife. 

In  Carroll  v.  Carroll  (1858)  20  To. 
732,  where  the  rights  of  ttie  wife  were 
established  as  tiiose  of  a  lawful  wif^ 
the  court  says  it  need  not  consider  the 
strong  claim  which  might  be  urged  to 
a  community  share  of  the  property. 
*'She  was  a  wife  de  facto.  By  ho- 
labors  and  toils  she  contributed  to  fbA 
accumulation  of  the  estate.  ,  .  . 
Their  gains  were  the  result  of  tiieir 
joint  industry,  thrift,  and  eeonoin^, 
and  she  is  reasonably  entitled  to' a 
share  of  the  proceeds." 

Ft.  Worth  &  R.  G.  R.  Co.  v.  Robert- 
son (1909)  65  Tex.  Civ.  App.  309,  121 
S.  W.  202,  was  a  case  involving  the 
question  of  division  of  the  property  at 
death,  where  a  woman  married  a  man 
with  a  living  wife  in  ignorance  of 
such  fact,  and  lived  with  him  until 
his  death;  and  the  court  recognized 
her  right  to  a  share  of  the  property. 
The  court  aays  that  the  common  law, 
with  respect  to  marriages,  does  not 
obtain  in  that  state,  but  the  property 
rights  of  a  putative  wife  are  recog- 
nized, and  that  in  the  case  at  bar,  the 
wife,  having  married  in  good  faith,  is 
entitled  to  the  rights  of  a  lawful  wife 
in  the  property  acquired  by  them,  or 
either  of  them,  during  the  marriage. 

In  McCaffrey  v.  Benson  (18S8)  40 
La.  Ann.  10,  3  So.  393,  a  statute  of  the 
state  provided  that  a  marriage  an- 
nulled should,  nevertheless,  produce 
its  civil  effects  if  contracted  in  good 
faith.  Under  this  statute,,  it  was  held 
that  a  wife  who  contracted  a  marriage 
in  good  faith  was,  upon  the  dissolu- 
tion of  the  community,  entitled  to  one 
half  of  all  the  property  acquired  by 
the  parties  during  the  maintenance  of 
the  marriage  state. 

In  Packard  v.  Arellanes  (1861)  17 
Cal.  637,  the  court  says  our  whole  sys- 
tem, by  which  the  rights  of  property 
between  husband  -and  wife  are  regu- 
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Jated  and  determined,  is  borrowed 
ixom  the  civil  and  Spanish  law.  The 
relation  of  husband  and  wife  is  re- 
garded by  the  civil  law  as  a  species 
of  partnership.  The  wife  is  a  member 
of  the  community,  and  entitled  to  an 
equal  share  of  the  acquets  and  gains. 

In  Galland  t.  Galland  (1869)  38  Cal. 
266,  the  court,  in  commenting  on  the 
statute  law  of  the  state,  says  if  the 
marriage  relation  be  dissolved,  the 
wife  is  entitled  to  one  half  of  the  com- 
mon property.  The  theory  on  which 
this  is  founded  is  that  the  common 
property  was  acquired  by  the  joint 
efforts  of  the  husband  and  wife,  and 
should  be  divided  by  them  if  the  mar- 
riage tie  be  dissolved,  except  for  fault 
of  the  wife. 

In  Jackson  v.  Jackson  (1892)  94  CaL 
446,  29  Pac.  957,  where  a  man  married 
under  the  belief  that  his  former  wife 
was  dead,  and  conveyed  his  property, 
which  had  been  acquired  during  the 
second  marriage,  to  his  new  wife  upon 
her  solicitation,  and  she,  learning  that 
the  former  wife  was  still  alive,  brought 
action  for  annulment  of  the  marriage, 
the  court  allotted  the  property  to 
thenr  in  equal  shares.  From  the  Cali- 
fornia statute,  as  set  out  in  Frankel  v. 
Boyd  (1895)  106  Cal.  613,  39  Fac.  939, 
it  appears  that,  if  a  decree  dissolving 
the  marriage  be,  rendered  on  any  oth- 
er ground  than  adultery  or  extreme 
cruelty,  the  community  property  shall 
be  equally  divided  between  the  par- 
ties. 

An  incompetent  woman,  who  in  good 
faith,  believing  in  her  competency,  en- 
ters into  a  marriage  which  is  annulled 
at  the  instance  of  the  other  party,  is 
entitled,  where  the  doctrine  of  com- 
munity applies,  to  participate  in  the 
property  accumulated  by  the  efforts  of 
the  parties  during  the  existence  of  the 
supposed  marriage,  and  while  she,  in 
good  faith,  believed  that  the  marriage 
was  valid.  The  court  says,  in  the  ab- 
sence of  fraud  or  other  grounds  af- 
fecting the  right  to  claim  relief,  there 
can  be  no  good  reason  for  saying  that 
either  party,  hy  reason  of  the  annul- 
ment, be  vested  with  title  to  all  of  the 
property  acquired  during  the  existence 
of  the  supposed  marriage.  Until  an- 
nulment the  marriage  was  valid,  and 


the  property  was  impressed  with  the 
community  character.  Upon  annul- 
ment, such  property,  even  though  it  be 
no  longer  community  property,  should 
be  divided  as  community  property 
would  have  been  upon  dissolution  of 
the  marriage  by  divorce  or  death. 
Coats  V.  Coats  (1911)  160  CaL  671.  36 
L.R.A.(N.S.)  844,  118  Pac.  441. 

In  Buckley  v.  Buckley  (1908)  50 
Wash.  213,  126  Am.  St  Rep.  900,  96 
Pac  1079,  it  was  held  that,  upon  the 
annulment  of  a  marriage,  the  court 
may  make  an  equitable  division  of  the 
property  of  the  parties,  and  in  this 
case  one  fourth  was  awarded  to  the 
wife,  who  was  ignorant  of  the  fact 
that  made  the  marriage  void,  and  who 
helped  to  acquire  and  very  materially 
to  save  the  property.  A  statute  of  the 
state  relating  to  divorce  proceedings 
is  referred  to  in  the  opinion,  and  ap- 
parently affected  the  decision  in  this 
case. 

In  Re  Brenchley  (1917)  96  Wash. 
223,  L.R.A.1917E,  968,  164  Pac.  913, 
which  was  a  dispute  over  the  distribu- 
tion of  the  husband's  estate  after  his 
death,  it  appeared  that  the  marriage 
had  occurred  too  soon  after  a  prior 
divorce  of  one  of  the  parties,  and  was 
therefore  void,  but  the  wife  had  lived 
with  the  husband  in  good  faith  until 
his  death,  assisting  in  accumulating 
the  property.  The  court  awarded  the 
wife  one  half  of  the  property,  sirring 
if  the  husband  was  now  alive,  and 
were  seeking  to  avoid  the  marriage 
because  it  was  illegal  at  the  time  it 
was  entered  into,  no  court  would  say 
that  he  might  take  advantage  of  his 
own  wrong  and  have  a  decree  dissolv- 
ing the  marriage  because  it  was  ille- 
gal, and  at  the  same  time  take  all  the 
property  accumulated  by  the  joint  ef- 
forts of  the  two.  The  putative  char- 
acter of  the  second  marriage,  with 
regard  to  the  division  of  the  accumu- 
lated property,  is  recognized  in  Morin 
V.  Corporation  (1882)  8  Quebec  L.  R. 
222,  Gregory  v.  Dyer  (1841)  15  Lower 
Can.  Jur.  223,  and  Carthcart  v.  Union 
Bldg.  Co.  (1864)  16  Lower  Can.  Bep. 
467,  in  all  of  which  tiie  opinions  are  in 
French. 

And  the  right  to  a  division  of  the 
property  is  recognized  in  the  reported 
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cases  (KN(HJi  v.  KNOLL,  ante,  1391, 
and  SCKMEiDat  T.  SCHNBiDBa,  ante, 
1386). 

B«I«  at  flommoa  law. 

The  above  cases  were  all  decided  in 
states  which  have  adapted  the  rule  of 
community  property  in  some  form,  but 
some  courts  have  applied  the  law  as  so 
declared  without  seeming  to  notice 
that  they  were  applying  civil  rather 
than  common  law  rules.  Thus,  in 
Fuller  V.  Fuller  (1885)  33  Kan.  582, 
7  Pac.  241,  where  permanent  alimony 
was  refused  because  the  action  was 
not  brought  under  the  statute  allow- 
ing alimony,  the  court  says :  It  is  our 
opinion  that  in  all  judicial  separations 
of  parties  who  have  lived  together  as 
husband  and  wife,  a  fair,  equitable 
division  of  their  property  should  be 
had. 

In  Werner  T.  Werner  (1898)  59  Kan. 
399,  41  LJI.A.  349,  68  Am.  St.  Rep. 
372,  63  Pac.  127,  it  was  held  that  upon 
the.  annulment  of  a  marriage,  void  be- 
cause the  woman  had  a  husband  liv- 
ing, when  the  parties  had  lived  to- 
gether for  twenty-two  years,  during 
which  time  she  had  assiduously  de- 
voted herself  to  the  accumulation  of 
the  property,  and  during  part  of  which 
time  it  had  stood  in  her  name,  the 
court  might  order  an  equitable  divi- 
sion of  the  property,  and  in  this  ease 
an  allowance  of  one  half  to  her  was 
upheld.  In  the  course  of  the  opinion, 
the  court  likens  the  relation  sustained 
by  the  parties  to  tiiat  of  a  partner- 
ship, and  says  that  the  court  has  the 
same  power  to  make  an  equitable  divi- 
sion of  the  property  so  accumulated  as 
it  would  have  in  case  of  the  dissolu- 
tion of  a  business  partnership. 

In  Krauter  v.  Krauter  (1920)  — 
Okla.  — ,  190  Fac.  1088,  it  appeared 
that  persons  within  the  prohibited  de- 
gree of  relationship  Innocently  mar- 
ried and  lived  together  for  several 
years,  accumulating  property.  The 
court  annulled  the  marriage  because 
incestuous,  and  upon  the  question  of 
division  of  property  said:  Can  it  be 
said  that  under  such  conditions  the 
woman  shall  be  turned  out,  and  re- 
ceive no  benefit  from  her  fifteen  years 
of  work  and  the  accumulations  there- 
of, and  her  pretended  husband,  al- 


though a  party  to  the  void  marriage, 
reap  all  the  benefit  from  their  joint 
accumulations,  and  not  only  retain 
tiie  proceeds  of  his  labor,  but  her  ac- 
cumulations also,  free  from  any  right 
or  claim  of  the  wife?   We  do  not  be- 
lieve that  such  a  contention  is  ten- 
able under  the  law,  nor  can  such  a 
harsh  and  cruel  interpretation  of  th& 
law  be  sustained.  While  it  is  true  the 
general  rule  is,  when  a  marriage  is^ 
void  because  incestuous  or  bigamous 
or  for  other  reasons,  the  woman  ac- 
quires no  right  to  dower,  curtesy,  or 
alimony,  notwithstanding  she  has  act- 
ed in  good  faith,  a  void  marriage  ordi- 
narily conferring  no  right  upon  ei- 
ther of  the  parties,  in  respect  to  the 
property  of  the  other,  such  as  would 
be  conferred  if  the  marriage  was  valid, 
a  different  question  is  presented  where 
f^e  property  is  accumulated  during  the 
existence  of  the  void  marriage  rela- 
tion. The  court  concludes  that  while 
it  is  true  ^at  the  relation  between 
the  parties  could  not   strictly  be 
termed  a  partnership,  it  will  be  termed 
a  quasi  partnership.   The  facts  bring 
the  case  squarely  within  the  rule  that 
a  court  of  equity  has  power,  where  the 
parties  appear  in  said  court,  to  adjudi- 
cate ^e  marriage  void  and  settle  their 
proper^  rights  acquired  during  the 
existence  of  the  marriage  relation,  and 
make  an  equitable  division  tiiereof. 

If  equity  is  privileged  to  apply  civil- 
law  rules  where  the  common  law  is  un- 
able to  give  an  adequate  remedy,  no 
reason  is  given  why  the  principle  of 
those  cases  should  not  be  generally, 
adopted,  and  the  woman  given  the 
benefit  of  a  rule  which  certainly 
works  equi^  in  the  premises,  and  pre- 
vents the  infliction  of  a  gross  wrong. 

In  Schmitt  v.  Schneider  (1900)  109 
Ga.  628,  35  S.  E.  145,  however,  the 
court  refused  relief  to  a  woman  who 
had  cohabited  with  a  man  who  falsely 
represented  to  her  tiiat  He  had  been 
divorced  from  his  first  wife,  while  her 
husband  was  still  living,  and,  after  the 
husband's  death,  continued  to  cohabit 
under  an  agreement  to  live  together 
as  man  and  wife,  although  she  had 
rendered  service  to  the  man,  and 
turned  over  money  earned  by  her,  and 
thus  assisted  in  the  accumulation  of 
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the  property,  believing  that  she  was  ing  up  or  settlement  of  a  quasi  part- 
his  wife.  The  court  stated  that  this  nership,  and,  as '  such,  was  without 
was  an  action  in  the  nature  of  a  wind-    merit.  H.  P.  F. 


MRS.  W.  H.  PITNER,  Plff.  in  Err., 
'  ■  V. 

SHUGART  BROTHERS. 

tleoroUt  Supreme  Court August  24,  IPSO* 

(_  Ga.  — ,  108  S.  B.  791.) 

Nuisance  —  cotton  gin  —  care  in  operation. 

1. '  Where  in  an  equitable  petition  plaintiff,  the  owner  and  occupant  of 
a  dwelling,  sought  injunction  against  the  operation  of  a  cotton  gin  in 
dose  proximity  to  the  dwelling,  on  the  ground  that  it  worked  hurt,  injury, 
and  inconvenience  by  polluting  the  air,  in  consequence  of  its  being  filled 
with  dirt,  dust,  lint,  etc.,  thrown  off  in  the  operation  of  the  ginnery,  the 
court  erred  in  so  charging  the  jury  as  to  make  the  plaintiff's  right  to  the 
relief  sought  depend  upon  the  question  as  to  whether  ordinary  care  and 
diligence  weire  exercised  in  the  operation  of  the  ginnery. 

[See  note  on  ^lii  qtiestion  heginrUng  on  page  1401.1 

Evidence     inereaae  in  insnrante  |»e*  as  to  increased  premiums  for  fire  in- 

miums.  surance  on  the  dwelling,  caused  by  the 

2.  There  was  no  error  in  excluding  operation  of  the  cotton  gin.  Such  evi- 
evidence  as  to  the  statement  made  by  dence  was  hearsay. 

the  agent  for  a  fire  insurance  company       [See  10  R.  C.  L.  958.] 

Headnotes  by  BECK,  P.  J. 


ESBOE  to  the  Superior  Court  for  Whitfield  County  (Tarver,  J.)  to  review 
a  judgment  in  favor  of  defendants,  and  overruling  a  motion  for  new 
trial,  in  an  action  brought  to  enjoin  the  negligent  operation  by  defendants 
of  a  cotton  gin  alleged  to  be  a  nuisance.  Reversed* 
Statement  by  Beck,  P.  J. :  residence  of  petitioner;  that  the 

Mrs.  W.  H.  Fitner  filed  her  peti-    dust  and  lint  come  in  through  the 


tion  against  Shugart  Brothers,  seek- 
ing an  injunction  to  prevent  the  de- 
fendants from  operating  a  cotton 
gin  alleged' to  be  within  30  feet  of 
her  dwelling,  on  the  ground  that  it 
is  a  nuisance,  it  being  alleged  that 
the  ginnery  is  insufficiently  equipped 
and  negligently  operated,  and  that 
it  has  not  the  proper  equipment  for 
conveying  the  seed  and  lint  cotton 
from  one  part  of  the  premises  to  an- 
other, and  that,  in  consequence  of 
the  negligent  manner  of  conveying 
the  seed  and  lint,  loose  particles  of 
lint,  as  well  as  much  dust,  dirt,  and 
traah,  are  blown  out  into  the  sur- 
rounding air  and  carried  into  the 


crevices  and  cracks  of  her  residence 
and  blow  all  over  her  place,  settle 
on  her  bed  and  furniture,  and  in 
other  respects  injure  her  property. 
It  is  alleged  that  the  condition? 
causing  the  nuisance  could  easily 
and  cheaply  be  remedied,  but  have 
not  been  remedied,  and  her  use  and 
enjojrment  of  her  property  are 
greatly  interfered  with  by  the  con- 
duct of  the  defendants ;  and  that  the 
rental  value  of  plaintiff's  property 
has  been  practically  destroyed. 

After  evidence  was  introduced  the 
plaintiff  amended  her  petition  "by 
striking  therefrom  all  allegations  of 
negligence  as  to  the  constmction  of 
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the  e:in."  Evidence  was  submitted, 

witnesses  were  heard  at  the  trial, 
and  the  jury  were  permitted  to  view 
the  premises.  The  trial  resulted  in 
a  verdict  for  the  defendants.  The 
plaintiff  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  she 
excepted. 

Messrs.  F.  E.  McCntdien  and  Mad- 
dox,  McCamy,  &  Shumate  for  plaintiff 
in  error. 

Messrs.  W.  C.  Martin,  William  E. 
Mann,  and  W.  G.  Mann  for  defendants 
in  error. 

Beck,  P.  J.,  delivered  the  opinion 
of  the  court: 

1.  Error  is  assigned  upon  that 
portion  of  the  court's  charge  where- 
in the  jury  were  instructed  that  'the 
defendants  had  the  rigfht  to  construct 
the  ginnery  in  question,  and  use  in 
its  construction  ordinary  care  and 
diligence,  and  after  construction  had 
the  right  to  operate  it,  using  in  its 
operation  ordinary  care  and  dili- 
gence; .  .  .  but  if  they  did  not 
use  ordinary  care  and  diligence  in 
the  operation  of  the  ginnery  after 
construction,  and  if  because  of  the 
negligent  construction  of  the  gin- 
nery, in  the  installation  of  machin- 
ery, or  because  of  the  negligent 
operation  of  the  ginnery,  hurt,  in- 
convenience, or  damage  resulted  to 
the  plaintiff,  and  it  was  not  such  in- 
convenience or  damage  as  was  fanci- 
ful, or  as  would  affect  only  one  of 
fastidious  taste,  but  such  as  would 
have  affected  an  ordinarily  reason- 
able man,  then  the  plaintiff  would 
be  entitled  to  a  writ  of  injunction  as 
against  the  operation  of  the  ginnery 
in  this  manner  by  the  defendants." 

Subsequently  to  the  giving  of  this 
charge  the  amendment  striking 
from  the  petition  all  allegations  as 
to  the  negligent  construction  of  the 
gin  was  submitted  and  allowed,  and 
the  court  charged  the  jury  there- 
upon that  they  would  not  consider 
the  allegations  contained  in  the  pe- 
tition relative  to  the  neghgent  con- 
struction of  the  gin,  nor  consider  the 
references  in  the  charge  of  the  court 
to  the  stricken  allegations. 

The  portion  of  the  charge  first 
quoted  was  excepted  to  upon  the 


-ground,  among  others,  that  it  lays 
down  an  incorrect  rule  as  to  the 
plaintiff's  rights  in  case  the  jury 
should  find  that  the  injuries  com- 
plained of  resulted  from  the  opera- 
tion of  the  gin;  and  the  instruC' 
tions  given  after  the  amendment  re- 
ferred to  was  made  are  excited  to, 
on  the  ground  that  they  were  vague 
add  misleading  and  too  general  to 
cure  the  errors  set  out  in  the  ex- 
tract from  the  charge  first  quoted. 
The  charge  of  the  court  stated  above 
is  open  to  the  criticism  that  it  is 
somewhat  vague  and  confusing,  but 
we  do  not  pause  to  point  out  just 
wherein  it  is  vague  or  indefinite,  and 
confine  ourselves  to  ruling  upon  the 
proposition,  laid  down  by  the  court, 
that  the  plaintiff  would  not  be  enti- 
tled to  an  injunction  if  the  gin  was 
operated  with  ordinary  care  and  dil- 
igence. This  rule  is  radically  wrong. 
The  jury  must  have  H,i,».e«_ 
understoodrthat  if  a  fottom  siB-can 
ginnery  '  erected  *" 
within  30  feet  of  the  plaintiff's  resi- 
dence did,  as  complained,  throw  dirt, 
lint,  and  trash  upon  the  premises  of 
the  plaintiff  in  such  a  way  as  to 
cause  the  lint  and  dirt  and  other  im- 
purities to  go  through  the  cracks, 
windows,  or  other  apertures  of  the 
residence,  so  as  to  materially  inter- 
fere with  the  comfort  and  conveni- 
ence or  health  of  the  inmates,  and  to 
the  material  decrease  of  the  rental 
value  of  the  premises,  nevertheless 
if  the  defendants,  the  owners  and 
operators  of  the  ginnery,  had  ob- 
served reasonable  care  and  diligence 
in  the  construction  and  operation  of 
the  gin,  the  pdaintiff  had  no  redress 
in  a  court  of  equity.  We  do  not  un- 
derstand that  to  be  the  law.  It  is 
not  true  that  an  individual  or  a  cor- 
poration can  set  up  a  ginnery  in 
close  proximity  to  a  residence  and 
continue  to  operate  it  so  as  to  prac- 
tically destroy  the  value  of  the  resi- 
dence near  which  it  is  located,  pro- 
vided in  the  operation  of  the  ginnery 
ordinary  care  and  diligence  is 
shown.  To  hold  that  this  is  law 
would  practically  destroy  the  max- 
im, "sic  utere  tuo  ut  alienum  non 
Isedas."    A  nuisance  is  defined  in 
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Civil  Code,  §  4467,  as  "anything  that 
worketh  hurt,  inconvenience,  or 
damage  to  another;  and  the  fact 
that  the  act  done  may  otherwise  be 

lawful  does  not  keep  it  from  being  a 
nuisance.  The  inconvenience  com- 
plained of  must  not  be  fanciful,  or 
such  as  would  affect  only  one  of  fas- 
tidious taste,  but  it  must  be  such  as 
would  affect  an  ordinary  reasonable 
man." 

It  has  been  held  more  than  once 
by  this  court  that  the  operation  of  a 
cotton  gin  is  not  per  se  a  nuisance, 
but  that  it  may  become  so  under  cer- 
tain circumstances;  and  it  does  be- 
come such,  and  it  has  been  so  ruled, 
if  the  cotton  gin  is  operated  in  such 
a  way  as  to  invade  and  injure  the 
property  of  another.  Tate  v.  Mull, 
147  Ga.  196,  3  A.L.R.  310,  93  S.  E. 
212.  If  correctly  we  interpret  the 
rule  there  laid  down,  it  means  that 
if  one  erects  a  cotton  gin  in  close 
proximity  to  the  dwelling  place  of 
another,  and  the  operation  of  the 
same  works  hurt,  injury,  and  in- 
convenience to  the  owner  or  occu- 
pants of  the  dwelling,  the  test  is  not 
whether  the  operators  of  the  gin 
used  ordinary  care  and  diligence,  in 
case  the  owner  of  the  dwelling 
should  seek  injunctive  relief,  but  the 
test  IB,  Does  the  operation  of  the 
gin,  as  alleged,  work  hurt,  incon- 
venience, or  injury,  as  limited  in  the 
Code  section  quoted  above?  In  this 
connection  read  the  well-considered 


case  of  Holman  v.  Athens  Empire 
Laundry  Co.  149  Ga.  345,  6  A.L.R. 
1664,  100  S.  E.  207.  In  that  case  it 
was  said:  "Every  person  has  the 
right  to  have  the  air  diffused  over 
his  premises,  whether  located  in  the 
city  or  country,  in  its  natural  state 
and  free  from  artificial  impurities, 
(a)  By  air  in  its  natural  state  and 
free  from  artificial  impurities  is 
meant  pure  air  consistent  with  the 
locality  and  character  of  the  com- 
munity, (b)  The  pollution  of  the 
air,  so  far  as  reasonably  necessary 
to  the  enjoyment  of  life  and  indis- 
pensable to  the  progress  of  society, 
is  not  actionable,  (c)  The  privilege 
of  use  incident  to  the  right  of  prop- 
erty mast  not  be  exercised  in  an  un- 
reasonable manner,  so  as  to  infiict 
injuxy  upon  another  unnecessarily, 
(d)  The  maxim,  'sic  utere  tuo  ut 
alienum  non  tedas,'  considered  and 
applied." 

We  cite  and  quote  from  the  Hol- 
man Case  in  order  that  sight  may 
not  be  lost  of  the  distinction  that, 
was  made  with  reference  to  the  "lo- 
cality and  character  of  the  com- 
munity when  the 
question  of  injury  fjiSnJ^VTu 
caused  by  pollution  55S5?"iSl 
of  the  air  or  similar 
injuries  is  in  question." 

2.  An  elaboration  of  the  rulings 
made  in  headnote  2  is  not  necessary. 

Judgment  reversed. 

All  the  Justices  concur. 


ANNOTATION. 
Doit  as  PMiince. 


This  note  is  supplementary  to  that 
appended  to  the  case  of  Tate  v.  Mull, 
3  A.L.B.  SIO,  collating  the  more  recent 
cases  which  discuss  dast  as  a  nui- 
sance. 

Oemwit  work*. 

In  Trinity  Portland  Cement  Co.  v. 
Horton  (1919)  —  Tex,  Civ.  App.  — . 
214  S.  W.  510,  it  was  admitted  that  a 
cement  manufacturing  plant  causing 
large  quantities  of  dust  to  fall  on  ad- 
jacent premises  was  a  nuisance,  the 


only  point  decided  being  that  the  ac- 
tion was  not  barred  by  limitations. 

Cotton  c^n. 

(Supplementing  annotation  in  8 
A.L.R.  S16.) 

In  the  reported  case  (Pttner  v. 
Shugakt  Bros,  ante,  1399)  the  court, 
following  Tate  v.  Mull  (1917)  147  Ga. 
195  (3  A.L.R.  310)  93  S.  E.  212,  holds 
that,  while  a  cotton  gin  is  not  a  nui- 
sance per  se,  if  it  is  operated  in  such 
a  way  that  dust  and  lint  are  cast  on 
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adjacent  premiseB  so  as  to  interfere 
materially  with  the  comfort  and  con- 
venience, or  health,  of  the  inmates, 
and  cause  a  material  decrease  in  the 
rental  value  of  the  property,  it  is  a 
nuisance  in  fact. 

See  to  the  same  effect,  Knox  v. 
Reese  (1919)  149  6a.  379,  100  S.  £. 
371. 

Stone  qaaxT7  or  orniher. 

(See  also  3  A.L.R.  320,  321.) 

In  Fagan  v.  Silver  (1920)  ~  Mont 
— ,  188  Pac.  900,  the  operation  of  a 
quarry  and  atone  crusher,  producing 
dust  which  settled  in  the  house  of  the 
plaintiff  to  such  an  extent  as  to  ren- 
der it  unfit  for  habitation,  was  en- 
joined. 

In  Brede  v.  Minnesota  Crushed 
Stone  Co.  (1919)  14S  Minn.  374.  6 
A.L.R.  1092,  173  N,  W.  805,  the  court 
held  that  the  operation  of  a  plant  for 
quarrying  and  grinding  limestone 
should  be  so  restricted  by  Injunction 
as  to  prevent  the  escape  of  dust  which 
amounted  to  a  substantial  interference 
with  the  comfort  of  residents  in  the 
vicinity.  In  so  holding  the  court  de- 
clared that  relief  ahould  be  granted. 


though  the  buslnesB  was  a  lawful  one, 
and  repudiated  the  broad  doctrine  that 
a  landowner  may  develop  the  re- 
sources of  his  property,  regardless  of 
consequences  incidental  thereto.  It 
was  further  held  that  a  delay  of  more 
than  twelve  years  in  bringing  suit  did 
not  preclude  injunctive  relief,  and  that 
persons  who  acquired  property  in  the 
vicinity  of  the  quarry  after  its  opera- 
tion was  begun  were  entitled  to  re- 
lief. It  was  further  said  that  the 
fact  that  another  quarry  was  being 
operated  in  the  vicinity  was  not  en- 
titled to  "much  weight."  See  also 
(1920)  —  Minn.  — ,  178  N.  W.  820, 
wherein  the  court  approved  an  injunc- 
tion issued  under  the  rules  laid  down 
in  its  former  opinion.  The  Brede  Case 
was  followed  in  Mlllett  v.  Minnesota 
Crushed  Stone  Co.  (1920)  145  Minn. 
475,  177  N.  W.  641,  wherein  damages 
for  a  similar  nuisance  were  recovered. 
See  also  the  same  case  on  a  second 
appeal  ((1920)  145  Minn.  475,  179  N. 
W.  682),  passing  on  the  extent  of  the 
recovery  by  the  head  of  a  family  for 
injury  to  members  of  the  family. 

W.  A.  S. 


FRED  BOMBARD 

V. 

PARK  NEWTON. 
Vermont  Supreme  Court  —  Octolter  1020, 
(_  vt.  — ,  111  Atl.  510.) 

Highway  —  contributory  negligence  of  one  driving  cow  on  highway. 

1.  Contributory  negligence  on  the  part  of  one  driving  a  cow  along  a 
public  highway  when  it  was  killed  by  an  automobile  will  defeat  recovery 

for  its  death. 

ISee  note  on  this  question  beginning  on  page  1405.] 

—  right  to  drive  cows  on.  road,  one  of  which  it  threw  57  feet, 

2.  The  right  to  drive  an  automobile  and  then  traveled  40  or  50  feet  and 
along  a  public  highway  is  not  superior    buried  its  front  end  in  a  bank. 

to  that  to  drive  cows  along  the  high-  —  negligence  in  failing  to  see  cows, 

way.  4.  Negligence  of  one  driving  an 

Evidence  —  ooessive  speed  of  auto-  automobile  at  night  in  not  discoverinir 

mobile.  a  cow  on  the  road  until  within  16  feet 

3.  That  an  automobile  traveling  at  of  it  may  be  found  from  the  fact  that 
night  was  being  driven  at  an  excessive  his  headlights  were  in  good  conditioo 
speed  may  be  found  from  the  fact  that  and  lighted  the  whole  road  for  a  dis- 
it  struck  and  killed  two  cows  in  the  tance  of  18  or  20  rods. 
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(—  rt.  —. 

—  bnrdoi  of  proof  —  freedom  from 

contributory  negligence. 

5.  The  burden  of  showing  freedom 
from  negligence  is  upon  one  seeking 

to  recover  for  the  killing,  by  an  auto- 
mobile,  of  his  cow  which  he  was  driv- 
ing along  the  road, 

—  character  of  evidence  necessary. 

6.  Direct  or  affirmative  evidence  of 
freedonii^rbm  contributory  negligence 
of  one  driving  a  cow  along  a  highway 
when  it  was  killed  by  an  automobile 
is  not  necessary  to  warrant  a  recovery 
for  its  death. 


V.  NEWTON.  1408 

111  Atl.  fiJtt.) 

Highway  —  duty  to  keep  caw  cot  of 
way  of  aatomobile. 

7.  One  driving  a  cow  along  the  right 
side  of  the  road  with  nothing  to  indi- 
cate a  necessity  to  take  particular  care 
of  it  is  not  bound  to  take  extra  steps 
to  keep  it  out  of  the  way  of  an  auto- 
mobile approaching  from  the  opposite 
direction,  which  has  ample  room  to 
pass  if  it  keeps  on  its  side  of  the  road. 
—  duty  to  carry  light  when  driving 

cows. 

8.  It  is  not  necessary,  as  matter  of 
law,  in  the  absence  of  a  statutory  re- 
quirement, for  one  driving  cows  along 
a  public  highway  at  night  to  carry  a 
light 


Exceptions  by  defendant  to  rulings  of  the  St.  Albans  City  Court  (Post, 
J.)  made  during  the  trial  of  an  action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  cows  in  a  collision  with  defendant's 

automobile,  which  resulted  in  a  verdict  for  plaintiff.  Affirmed. 


Two  of  plaintiff's  cows  were  be- 
ing driven  by  his  authorized  agent 
to  a  certain  farm,  a  distance  of  6 
miles.  The  start  was  made  late  in 
the  afternoon,  and  at  the  time  of  the 
accident,  which  happened  on  an  im- 
proved highway  much  used  by  auto- 
mobiles, it  was  dark. 

Defendant  testified  that  he  was 
driving  the  car  on  the  easterly  side 
of  the  road  at  the  rate  of  25  miles 
per  hour;  that  he  saw  nothing  in 
the  highway  in  front  of  the  car  un- 
til he  saw  the  leading  cow  not  over 
15  feet  away ;  that  he  turned  the  car 
to  the  left  to  avoid  a  collision^if  pos- 
sible; that  the  cow  was  headed  east 
and  was  in  the  center  of  the  road, 
and  that  he  did  not  see  the  other 
cow,  and,  until  he  was  told,  did  not 
know  that  she  had  been  hit. 

After  consideration  of  the  facta 
the  court  found  as  follows: 

"(1)  That  the  plaintiff  and  de- 
fendant had  equal  rights  and  privi- 
leges in  and  to  the  highway,  the 
plaintiff  an  equal  right  to  use  the 
highway  to  drive  his  cows  as  the  de- 
fendant to  run  an  automobile,  both 
subject  to  conditions  and  emer- 
gencies attending  the  use  each  is 
making  of  the  highway ;  the  rights 
and  obligations  of  the  meeting  par- 
ties were  mutual ;  (2)  that  the  pUin- 
tifl  was  not  guilty  of  contributory 


negligence,  and  was  exercising  due 
care  in  driving  the  cows;  (3)  that 
the  defendant  was  guilty  of  negli- 
gence, in  that,  in  the  circumstances 
as  indicated  by  the  facts  herein 
stated,  he  was  driviilg  at  an  exces- 
sive rate  of  speed,  failed  to  observe 
the  cows  as  he  approached  with  the 
car,  the  cows  being  on  the  highway, 
and  in  not  exercising  due  care." 

Messrs.  C  G.  Austin  &  Sons,  for  de- 
fendant: 

The  burden  of  proof  as  to  plaintiffs 
freedom  from  contributory  negligence 
is  on  plaintiff  in  an  action  for  n^li- 
gence. 

Bancroft  v.  Cote,  90  Vt.  868,  98  Atl. 
916;  Wentworth  v.  Waterbury,  90  Vt. 
60.  96  Atl.  884. 

Persons  usin;  a  highway  must  exer- 
cise care  for  their  own  protection,  and 
cannot  recover  damages  for  an  injury 
to  which  their  own  negligence  proxi- 
mately contributes.  . 

Russ  V.  Strickland,  130  Ark.  406, 197 
S.  W.  709. 

Defendant  had  a  right  to  presume 
that  this  main  traveled  road  was  clear 
and  free  from  carelessly  driven  cattle. 

Little  Rock  R.  &  Electric  Co.  v.  New- 
man, 77  Ark.  599,  92  S.  W.  864;  Bewei- 
nitz  V.  Detroit,  J.  &  C.  R.  Co.  L.R.A. 
1917E,  773,  note;  Keeler  v.  Conestoga 
Traction  Co.  45  Pa.  Super.  Ct  462. 

The  speed  of  the  car  la  not  evidence 
of  negligence,  so  long  as  defendant 
was  within  the  statutory  limits,  until 
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rlsM  to  «*lT« 


the  plaintiff  has  shown  that  defendant 
knew  or  ought  to  have  known  there 
was  necessity  for  driving  more  slowly. 

Priebe  v.  Crandall,  —  Mo.  App.  — , 
187  S.  W.  605;  Armann  v.  Caswell,  80 
N.  D.  406,  152  N.  W.  813;  Smith  t. 
Barnard,  41  LJIJV.(N.S.)  822,  note. 

Messrs.  H.  P.  Dee  and  F.  L.  Webster 
for  plaintiff. 

Powers,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  had  as  good  a  right 
to  drive  his  cows  along  the  highway 
as  the  defendant 
had  to  drive  bis 
automobile  over  it. 
Robinson  v.  Flint  &  P.  M.  R.  Co.  79 
Mich.  323,  19  Am.  St.  Rep.  174,  44 
N.  W.  779;  Smith  v.  Matteson,  41 
Hun,  216.  The  parties  had  equal 
and  reciprocal  rights  to  the  use  of 
the  road,  and  each  owed  the  otiier 
the  duty  of  so  exercising  his  own 
right  as  not  to  interfere  with  that 
of  the  other.  Aiken  v.  Metcalf,  90 
Vt.  196,  97  Atl.  669.  The  fact  that 
it  was  in  the  nighttime  affected  the 
rights  of  the  thirties  only  as  it  bore 
upon  the  amount  of  vigilance  each 
was  bound  to  exercise.  The  fact 
that  the  defendant  was  operating  an 
automobile,  an  instrumentality 
whose  capacity  for  harm  is  well  ex- 
emplified by  the  results  in  this  case, 
and  the  fact  that  the  plaintiff  was 
driving  cows,  animala  whose  viatic 
vagaries  have  come  to  be  known  of 
all  automobile  drivers,  were  condi- 
tions affecting  merely  the  degree  of 
care  required  of  Idie  parties  respec- 
tively. 

On  the  question  of  the  defend- 
ant's negligence,  the  court  found 
that  he  was  driving  at  an  excessive 
rate  of  speed,  and  that  he  negligent- 
ly failed  to  discover  the  cows  in  time 
to  avert  the  accident.  These  find- 
ings are  fully  supported  by  the  evi- 
dence. As  to  the  first,  the  defendant 
admitted  that  he  was  going  "about*' 
25  miles  an  hour ;  and  the  results  of 
the  catastrophe  indicate  rather 
strongly  that  he  underestimated  hia 
speed.  The  cows  were  walking 
along  the  road,  one  behind  the  other. 
The  one  ahead  was  spoken  of  as 
'^e  big  oow."  The  automobile 
struck  her  on  h«r  right  side  as  she 


turned  east,  and  threw  her  into  the 
middle  of  the  road  in  a  dying  con- 
dition. As  a  result  of  this  collisian, 
the  car  skidded,  and,  as  the  nur 
end  swung  around  aharply  to  the 
left,  it  struck  the  other  cow,  kOling 
her  instantly  and  casting  her  dead 
body  a  distance  of  57  feet  to  the 
north  and  west.  The  machine  itsett 
at  a  point  40  or  50  feet  from  where 
it  struck  the  first  cow,  shot  across 
the  road  to  the  right  and  buried  it» 

front  end  in  the  BTifc»«*- 
bank.     Surely  all  •mcwitc 
this  was  enough  to  ^ 
support  the  fintt  of  the  above  find- 
.  ings. 

As  to  the  otiher,  the  defendant 
testified  that  ho  did  not  see  Uie  big 
cow  until  he  was  within  about  IS 
feet  of  her.  Tet  the  road  wis 
straight  and  level,  and,  according  to 
the  evidence,  his  headlights  wen  in 
good  condition  and  lighted  the  road 
ahead  throughout  its  full  width  for 
a  distance  of  18  or  20  rods.  The 
cow  was  walking  in  the  west  wheel 
track,  which  was  the  side  on  which 
she  belonged,  and,  if  the  def^dant 
had  been  exercising  anything  like 
the  watchfulness 


that    the    circum-  fRiuav  t*  w* 


stances  demanded  of 
hhn,  he  should  have  sooner  discov- 
ered the  cow  in  the  road. 

Nor  can  we  sustain  the  defend- 
ant's claim  that  there  was  no  evi- 
dence '  tending  to 
show  tiiat  the  plain-  SSSSKSw 
tiff  was  in  the  exer^  bcviiscm*  •! 
cise  of  due  care.  1Z*iSSSS.^ 
We  agree  that  con- 
tributory negligence  would  defeat 
the  action,  and  that 
the  burden  of  proof  S^SU^STp™- 
was  on  the  plaintiff.  -^'^^^ssJ^ 
But  direct  or  affirm- 
ative   evidence  to 
this  point  is  not  required.  Ryder  r. 
Vermont  Last  Block  Co.  91  Vi  158, 
99  Atl.  733.  All 
that  13  necessary  is 
that    enough  be 
shown  to  warrant  an  infeience  of 
due  care.    Cross  v.  Passumpoe 
Fiber  Leather  Co.  90  Vt.  397,  » 
Atl.  1010. 
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The  case  before  us  shows  that  tiie 
two  cows  were  walkmg  qnietly  along 
on  the  ris^t-hand  aide  of  ihe  road, 
in  charge  of  the  idaintiff's  emi^oyee. 
The  big  cow  was  in  the  wheel  tnck 
as  stated  above.  The  other  was 
walking  a  little  outside  of  the  track. 
The  man  was  walking  at  the  side  of 
the  latter  cow  with  Ms  hand  on  her 
hip.  It  was  in  the  evening.  The 
cows  were  giving  the  attendant  no 
trouble  whatever,  being  "good  han- 
dlers," as  the  plaintiff  put  it.  They 
were  not  roped  or  haltered,  nor  did 
the  man  have  a  stick  or  whip  wiib 
which  to  guide  tiiem.  There  was 
nothing  unusual  in  the  method  used. 
There  is  nothing  to  indicate  that  un- 
usual methods  were  required. 
Everything  was  going  well,  until  the 
autcHBiobile  came  onto  them,  swerv- 
ing toward  their  side  of  the  road, 
when,  apparently,  the  big  cow  was 
fris^tened  by  it  and  turned  to  the 
left.  Complaint  is  made  that  the 
man  did  nothing  to  get  the  cows 
_  out  of  the  way  when 
fo*tee*'i;^?«t  he  saw  the  machine 
Mto£:>Mto.  approaching.  The 
law  did  not  require 
him  to.   He  was  rightfully  there. 
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and  had  a  right  to  assume  that  the 
driver  of  the  car  would  give  him  his 
share  of  the  road.  When  he  dis- 
covered that  there  was  going  to  be 
a  collision,  it  was  too  late  to  act. 

It  is  suggested  that  he  ought  to 
have  carried  a  lis^t.  But  the  law 
does  not  expressly  require  it,  and  we 
cannot  say  as  mat- 
ter  of  law  that  it  uvbt  wkc& 
was  necessary.  In- 
deed,  a  light  would  not  have  saved 
him,  for,  as  we  have  seen,  the  lights 
of  the  automobile  brought  him  into 
tiie  driver's  plain  view  when  the  car 
was  yet  18  or  20  rods  away.  The 
mere  fact  that  the  cows  were  being 
driven,  instead  of  being  led,  is  not 
conclusive.  Fitzsimmons  v.  Snyder, 
181  m.  App.  70;  Bewemitz  v.  De- 
troit, J.  &  G.  R.  Go.  195  Mich.  528, 
L.R.A.1917E,  767,  16  N.  C.  C.  A. 
227,  161  N.  W.  976.  The  simple 
truth  is  that  the  whole  question  is 
one  of  fact.  It  is  one  of  those  prac- 
tical questions  especially  adapted  to 
the  consideration  of  men  of  common 
sense  and  experience,  and  caimot  be 
ruled  as  a  question  of  law. 

Judgment  affirmed. 


ANNOTATION. 

liabili^  for  killmg  or  injurmg  live  stock  or  fowli  in  highway  by  automobile. 


The  annotation  is  not  concerned 
with  cases  involving  injury  to  horses 
or  other  animals  attached  to  vehicles. 

A  drover  with  cattle  or  horses, 
mules,  sheep,  or  any  other  domestic 
animals  has  a  right  upon  the  public 
highway,  and  anyone  operating  an 
automobile  should  have  proper  regard 
for  such  traffic.  FiUsimmons  v. 
Snyder  (1918)  181  IlL  App.  70.  And 
see  the  reported  case  (Bombard  v. 
Uewton,  ante,  1402). 

Nor,  under  a  statute  which  provides 
that  the  operator  of  a  motor  vehicle 
in  approaching  a  horse,  or  horses,  or 
other  draft  or  domestic  animal,  or 
animals  being  ridden,  led,  or  driven 
■on  the  highway,  shall  give  reasonable 
warning  of  his  approach  and  use  every 
reasonable  preeaulaon  to  avoid  in- 
juring than,  is  it  required  that  all 


domestic  animals  taken  upon  the  pub- 
lic highway  shall  be  ridden,  driven, 
and  harnessed  or  led  with  halters,  or 
in  some  manner  restrained.  Fitzsim- 
mons V.  Snyder  (111.)  supra. 

Nor  is  it  negligence  per  se  for  the 
owner  of  a  domestic  animal  to  drive 
it  unhaltered  upon  the  public  high- 
way. Ibid. 

In  Fitzsimmons  v.  Snyder  (HI.) 
supra,  the  court,  referring  to  the  stat- 
utory provisions  already  referred  to 
and  further  provisions  to  the  effect 
that  no  person  shall  drive  a  motor 
vehicle  on  the  public  highway  at  a 
speed  greater  than  is  reasonable  and 
proper,  having  regard  to  the  traffic 
and  the  use  of  tiie  way,  so  aa  to  en- 
danger the  life  or  limb  or  injure  the 
property  of  any  person,  said  that  such 
provisions  and  other  provisions  of  the 


Digitized  by  Google 


1406 


iVMERICAN  LAW  REPORTS.  ANNOTATED.         [11  A.L.R. 


Road  Lbw  contemplate  the  safe  and 
secure  paasasre  of  domestic  animals 
and  automobiles  upon  the  public  high- 
way, and,  in  order  to  seciire  that  re- 
sult, have  imiwsed  limitations  as  to 
speed,  etc.  And  held,  in  that  case, 
that  it  was  negligence  on  the  part  of 
the  defendant  to  drive  his  automobile 
through  a  herd  of  five  loose  horses, 
confined  in  a  narrow  lane,  at  a  speed 
of  from  18  to  20  miles  an  hour;  and  a 
judgment  below  for  the  value  of  a 
horse  was  affirmed,  it  appearing  that, 
when  the  defendant  had  reached  a 
point  about  a  hundred  yards  from  the 
horses,  plaintiff  and  his  father  called 
to  defendant  and  waved  him  to  stop, 
but  that  he  failed  to  stop  or  slacken 
his  speed,  but  speeded  on,  frightening 
the  horses  and  crowding  them  to  right 
and  left,  causing  one  of  them  to  jump 
through  a  wire  fence,  in  consequence 
of  which  it  was  so  lacerated  that  it 
died. 

In  an  action  to  recover  the  value 
of  a  cow  struck  by  an  automobile, 
grounded  upon  negligence,  a  request- 
ed instruction  that  if  the  jury  believed 
from  the  evidence  that  the  defendant, 
while  driving  his  automobile  on  the 
public  highway,  met  and  passed  some 
cowB,  and  that  *Vhile  passing  said 
cows  he  drove  at  such  a  rate  of  speed 
as  to  run  against  a  cow  of  plaintifTs," 
and  injured  her  so  that  she  had  to  be 
killed,  then  they  should  iind  for  the 
plaintiff,  was  held  in  Tucker  v.  Carter 
(1919)  —  Ma  App.  — .  211  S.  W.  138, 
to  have  been  properly  modified  to 
make-  it  read,  "He  negligently  and 
carelessly  drove,"  etc.  The  court  add- 
ed that  the  Motor  Vehicle  Law  of  the 
state  does  not  make  the  driver  of  such 
a  vehicle  an  insurer  of  persons  or 
property  on  the  highway. 

The  killing  of  hogs  is  the  result  of 
unavoidable  accident,  and  not  of  any 
negligence  on  the  part  of  an  automo- 
bile driver,  where  the  undisputed 
evidence  is  that  the  hogs,  which  were 
feeding  along  the  side  of  the  road, 
suddenly  darted  into  the  road  and  un- 
der an  automobile,  and  were  killed. 
Hester  v.  Hall  (1919)  —  Ala.  App.  — , 
81  So.  361. 

And  in  Armann  r.  Caswell  (1916) 
30  N.  D.  406,  1&2  N.  W.  813,  an  action 


for  injury  to  a  heifer  through  colli- 
sion witJi  an  automobile,  it  was  held 
that  there  was  bo  error  in  the  instruc- 
tion to  the  jury  that  if  they  should 
'*find  hy  a  fair  preponderance  of  the 
evidence  that  defendant  was  travel- 
ing along  the  public  highway,  and 
came  to  these  cattle,  and  saw  this 
last  cow,  as  they  testified  to,  on  the 
side  of  the  road,  and  in  order  to  get 
past,  and  believing  he  could  get  past, 
he  speeded  up  his  automobile  and  the 
cow  or  heifer  ran  in  front  of  him  and 
was  thereby  injured,  and  that  the  de- 
fendant was  using  ordinary  care  in 
traveling  on  that  road  to  get  past  them 
and  to  avoid  the  injury,  then  the  de- 
fendant in  tills  action  is  not  liable." 

Also  in  Tucker  v.  Carter  (Mo.)  su- 
pra, an  action  to  recover  for  injuries 
to  a  cow,  caused  by  its  being  struck 
by  an  automobile  while  it  was  being 
driven  alons  the  highway,  it  was  held 
that  there  was  no  error  in  the  instmc- 
tion  to  the  jury-  that,  *'if  the  defendant 
was  driving  his  car  carefully  and  at  a 
reasonable  rate  of  speed,  and  the  in- 
jury was  caused  solely  by  the  cow 
suddenly  and  unexpectedly  turning 
from  its  course  and  crosaing  the  road 
in  front  of  the  car,  and  that  imme- 
diately, and  so  soon  as  the  cow  turned 
from  her  course,  defendant  used  all 
the  means  in  his  power  to  stop  and 
keep  from  striking  said  cow,  then  the 
verdict  should  be  for  defendant."  The 
court  stated  that  this  was  not  excus- 
ing the  defendant  upon  the  "contrib- 
utory negligence"  of  the  cow,  but 
presenting  the  question  as  to  whether 
defendant  was  negligent  in  the  mat- 
ter. 

Negligence  of  the  owner  of  a  horse, 
in  permitting  it  to  run  at  large  in  the 
street  in  violation  of  a  municipal  or- 
dinance, will  not  prevent  recovery  for 
the  negligent  killing  of  the  horse,  due 
to  its  being  run  into  by  a  waffon, 
where  the  negligence  of  the  driver  of 
the  wagon  was  the  proximate  cause  of 
the  injury.  Ensley  Mercantile  Co.  v. 
Otwell  (1904)  142  Ala.  675,  38  So. 
839,  4  Ann.  Cas.  512. 

So,  in  Haynes  v.  Kay  (1918)  111 
S.  C.  107,  96  S.  E.  623,  an  action  to 
recover  for  death  of  horse  at  large  in  a 
public  street,  due  to  a  eoUision  wiUi  an 
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Butomobile,  it  was  Iteld  that  although 
the  horse  may  hare  been  at  large  in 
violation  of  law,  yet  there  could  be  a 
recovery  if  such  violation  of  the  law 
was  not  the  proximate  cause  of  the 
collision. 

But  in  Dillon  v.  Stewart  (1915)  — 
Tex.  Civ.  App.  — ,  180  S.  W.  648,  it  was 
held  that  in  order  that  there  may  be 
recovery  for  injury  to  a  mule  stray- 
ing in  the  highway  in  violation  of  law, 
caused  by  its  being  stmck  by  an  au- 
tomobile,  it  must  appear  that  the 
driver'  of  the  automobile  was  guilty 
of  gross  negligence,  and  it  is  not  suffi- 
cient to  show  that  he  was  driving  at  a 
speed  which  would  render  him  guilty 
of  negligence  under  the  law. 

An  owner  of  a  turkey  which  strays  • 
upon  the  highway  cannot  recover  its 
value  where  it  is  killed  by  an  automo- 
bile, in  the  absence  of  gross  negli- 
gence on  the  part  of  the  driver  of  the 
automobile,  or  evidence  that  the  injury 
was  inflicted  intentionally  or  delib- 
erately. Park  v.  Famsworth  (1917)  98 
Misc.  482,  164  N.  Y.  Supp.  736.  The 
court  in  this  case  stated  that  it  did  not 
consider  that  the  law  imposed  upon  an 
automobilist  the  duty  of  slowing  down 
so  that  he  might  have  his  car  under 
control,  so  that  he  could  immediately 
stop  itt  just  because  he  might  have 
known  and  probably  did  know  that  one 
cf  a  flock  €d  turkeys  might  take  a  no- 
tion to  cross  the  road  at  an  injudicious 
moment,  and  this  although  he  might 
see  a  flock  of  turkeys  as  he  approached 


them  and  could  see  that  some  of  them 
are  on  one  side  of  the  road  and  some 
on  the  other.  The  court  said  further 
that  the  lives  of  fowls  or  animals  are 
ordinarily  not  particularly  valuable, 
and  their  riglits  in  the  highway,  if 
they  have  any,  must  give  way  to  the 
superior  right  of  the  traveling  public 
to  pass  with  reasonable  f^edom  and 
rational  speed  along  the  highway. 
Highways  are  not  built  or  maintained 
for  animals  or  fowls  to  stray  in. 

It  will  be  seen  that  in  the  reported 
case  (BoHBAKD  v.  Newton,  ante, 
1402)  the  court  conceded  that  contrib- 
utory negligence  on  the  part  of  the 
driver  of  the  cows  would  defeat  the 
action,  and  that  the  burden  of  proof 
in  that  regard  was  on  the  plaintiff; 
but  held  that  no  direct  or  affirmative 
evidence  on  the  point  was  necessary, 
as  the  circumstances  disclosed  war- 
ranted an  inference  of  due  care  on 
the  part  of  plaintiff.  And  it  was 
further  held  in  that  case  that  the  man 
in  the  charge  of  the  cows  was  under 
no  obligation  to  get  them  out  of  the 
way  when  he  saw  the  car  approach- 
ing, but  had  a  right  to  assume  that 
the  driver  of  the  car  would  give  him 
his  share  of  the  road.  And  it  was 
held  in  that  case  that  the  law  did  not 
require  the  man  in  charge  of  the  cows 
to  carry  a  light,  and  it  could  not  be 
said  as  a  matter  of  law  that  it  was 
necessary  for  him  to  do  so. 

J.  H.  B. 


EX  PARTE  M.  B.  JOWELL,  Appt 

TexitB  Court  -of  Cfriminal  Appeals  —  June  SS,  1920. 

(—  Tex.  Crim;  Rep.  — ,  223  S.  W.  456.) 

Habeas  corpus  —  extradition  —  right  to  take  depositions. 

1.  One  arrested  in  extradition  proceedings,  who  denies  being  in  the 
demanding  state  when  the  crime  was  committed,  is  entitled  to  an  oppor- 
tunity to  take  depositions  of  disinterested  witnesses  to  substantiate  his 
assertion  in  a  habeas  corpus  proceeding  to  secure  his  release  from  custody. 

[See  note  on  this  question  beginning  on  page  1410.] 
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Extradition  —  arrest  —  alibi  —  right 

to  discliarge. 

2.  One  arrested  in  extradition  pro- 
ceedings is  entitled  to  his  discharge  if 
he  establishes  the  fact  that  he  was  not 
in  the  demanding  state  when  the  crime 
was  committed. 

[See  11  R.  C.  L.  733;  12  R.  C.  L. 
1248.] 

Evidence  —  that  accused  is  not  fugi- 
tiye. 

3.  Parol  evidence  is  always  admis- 
sible in  extradition  proceedings  to 


show  that  accused  is  not  in  fact  a 

fugitive. 

[See  12  B.  C.  L.  1247,  1248.] 
—  sufficient  —  extradition  proceed- 

.  ings. 

4.  The  evidence  in  a  habeas  corpus 
proceeding  to  secure  the  release  of  one 
arrested  for  extradition,  which  will 
justify  remanding  the  accused,  should 
have  that  degree  of  certainty  which 
would  justify  a  magistrate  in  commit- 
ting the  accused. 


Appeal  by  relator  from  a  judgment  of  the  District  Court  for  Hale 
County  (Joiner*  J.)  denying  an  application  for  continuance  to  take  dep- 
ositions of  witnesses*  in  a  habeas  corpus  proceeding  to  secure  his  discharge 
from  custody  to  which  he  had  been  committed  on  an  extradition  warrant. 
Reversed* 

The  facts  are  stated  in  the  opinion*of  the  court. 

Messrs.  Cniton  &  Taylor  and  Wil-    stated  that  he  saw  at  some  point  in 


liams  &  Martin  for  appellant. 

Mr.  Alvin  M.  Owsley,  Assistant  At- 
torney General,  for  the  State. 

Davidson,  P.  J.,  delivered  the 
opinion  of  the  court: 

Belator  was  arrested  on  extradi- 
tion warrant  issued  by  the  governor 
of  Texas  on  the  demand  of  the  gov- 
ernor of  the  state  of  Montana. 
Habeas  corpus  proceedings  were  in- 
stituted by  relator  for  his  discharge. 

The  evidence  discloses  that 
against  rdator  in  the  state  of  Mon- 
tana was  filed  an  affidavit  made  by 
the  county  attorney  of  Beaverhead 
county,  Montana.  It  is  direct  and 
positive  in  its  terms.  He  was  placed 
as  a  witness  on  the  trial  of  the 
habeas  corpus  proceeding,  and  tes- 
tified substantially  that  he  knew 
nothing  of  the  transaction,  nor  had 
he  seen  relator  in  Montana,  nor  in 
possession  of  the  alleged  stolen  prop- 
erty. 

The  contention  of  relator  is  that 
he  was  not  in  Montana  at  the  time 
of  the  occurrence,  and  had  not  been 
in  that  state  for  practically  six 
months  prior  to  the  alleged  theft. 
This  turned  largely  upon  the  iden- 
tity of  the  party  who  was  seen  in 
possession  of  the  stolen  property. 
The  county  attorney  testified  that 
he  did  not  see  him  and  knew  nothing 
about  it.  This  is  the  substance  of 
his  testimony.     Another  witness 


Beaverhead  county,  Montana,  two 
men  with  the  supposed  stolen 
horses ;  that  he  had  never  seen  rela- 
tor before  and  not  since  until  he  saw 
him  upon  the  trial  of  his  case,  or  at 
least  after  the  witness  had  come  to 
Texas.  His  inuiression  and  bdief 
were  that  it  was  relator,  but  this 
was  predicated  mainly  upon  the  de« 
ficription  he  gave  to  other  parties  in 
Montana,  who  said  that  it  was  the 
relator.  While  he  believed  relator 
was  the  party  he  saw,  yet  he  was  un- 
willing to  identify  or  swear  to  him 
as  being  the  same  party.  This  was 
the  case  on  identity. 

To  meet  this  relator  took  the  wit- 
ness stand  in  his  own  behalf  and  tes- 
tified, at  length,  that  he  had  been 
discharged  from  the  penitentiary  in 
Montana  in  January  before  the  al- 
leged theft  of  the  horses  about  the 
1st  of  the  following  July ;  that  he 
immediately  left  the  state  of  Mon- 
tana, and  had  not  been  in  that  state 
since  and-  up  to  the  time  of  his  trial 
on  the  writ  of  habeas  corpus.  He 
went  into  detail  of  his  movements  at 
length,  showing  where  he  was  and 
what  he  was  doing  and  the  business 
in  which  he  was  engaged,  and  his 
route  of  travel,  and  the  names  of 
parties  whom  he  met  and  saw.  If 
his  testimony  is  to  be  credited,  he 
was  not  in  Montana  and  has  not  been 
in  Montana  since  the  8th  of  January 
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preceding  the  alleged  theft  in  July. 
He  was  at  Vallejo,  California;  was 
also  in  the  employment  of  the  ma- 
rine service  on  the  coast  of  Cali- 
fornia ;  was  in  Arizona  as  late  as  the 
19th  of  June;  that  at  that  point  he 
saw  the  sheriff  of  the  coanty  and 
borrowed  money  through  the  instru- 
mentality of  the  sheriff  (the 
sheriff's  name  was  Slaughter;  the 
testimony  ^ows  he  was  related  to 
the  late  C.  C.  Slaughter  of  Texas) ; 
that  he  left  his  auto  in  which  he  had 
been  traveling  for  repairs  and  re- 
turned to  California.  It  is  unneces- 
sary to  follow  his  testimony  in  de- 
tail, tl  is  quite  voluminous.  The 
trial  court  saw  proper  to  disregard 
his  testimony.  Relator,  however, 
sought  a  continuance  to  take  the 
depositions  of  a  number  of  witnesses 
at  the  various  points  in  which  he 
said  he  had  been  and  which  would 
preclude  the  idea  he  was  ever  in  the 
state  of  Montana  after  leaving  it  in 
January.  These  were  disinterested 
witnesses,  while  relator  himself  was 
not,  in  the  result  of  his  case. 
We  are  of  opinion  that  the  court 

should  have  per- 
!??iSrVdmS-  mitted  him  to  take 
*^i!mittn^»'      the  depositions  of 

these  witnesses. 
Relator  either  in  his  application 
committed  perjury  in  stating  the 

facts  or  they  were 
•^^^frt^M-  true.  If  true,  he 
SiSharKa.         was  entitled  to  his 

discharge.  The  facts 
stated  by  him  could  not  be  true  and 
the  requisition  from  Montana  justi- 
fied. The  question  of  identity  is  al- 
ways one  to  be  considered  in  cases  of 
this  character.  See  Branch's  Anno. 
Penal  Code,  155;  Ex  parte  Malone, 
35  Tex.  Crim.  Rep.  301, 31  S.  W.  665, 
33  S.  W.  360;  Stockdale  v.  State, 
54  Tex.  Crim.  Rep.  100,  111  S.  W. 
1199;  19  Cyc.  100,  Mr,  Branch 
thus  states  the  rule:  "If  the  alleged 
fugitive  raises  the  question  of 
identity,  a  finding  of  the  district 
judge  that  he  is  the  party  wanted 
will  be  ssutained  if  the  evidence 
supports  such  finding,  no  mat- 
ter what  name  he  went  by  in  this 
state"— biting  Holland  v.  State,  53 
11  A.L.R.— 89. 
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Its  8.  w.  ise.) 

Tex.  Crim.  Rep.  301, 108  S.  W.  1181 ; 
Stockdale  v.  State,  54  Tex.  Crim. 
Rep.  100,  111  S.  W.  1199. 

See  19  Cyc.  100. 

**The  question  of  the  identity  of 
the  person  arrested  with  the  fugi- 
tive demanded  is  open  to  state  and 
Federal  courts  on  habeas  corpus." 
People  ex  rel.  Nubell  v.  Bymefi,  33 
Hun,  98;  People  ex  rel.  McCoy  v. 
Warden,  3  N.  Y.  Crim.  '  Rep. 
370;  State  v.  Daniels,  6  Pa.  L.  J.  417, 
note;  Re  Greenough.  31  Vt.  279;  Re 
Leary,  10  Ben.  197,  Fed.  Cas.  No. 
8,162. 

Parol  evidence  is  always  admissi- 
ble to  show  the  ac-  ew*.»o— 
cused  IS  not  in  fact  i» 
a  fugitive.  Wilcox 
v.  Nolze,  34  Ohio  St.  520;  19  Cyc.  94. 
Quoting  from  Cyc. :  "Whether  he  is 
a  'fugitive  from  justice'  is  a  ques- 
tion of  fact  upon  which  the  opinion 
of  the  governor  expressed  in  the 
warrant  itself  is  prima  facie  evi- 
dence; which,  however,  may  be 
rebutted  under  a  writ  of  habeas  cor- 
pus by  admissions  or  other  conclu- 
sive evidence." 

In  note  79,  above  cited,  we  find 
this  quotation:  "We  are  of  the 
opinion  that  the  warrant  of  the  gov- 
ernor is  but  prima  facie  sufficient  to 
hold  the  accused,  and  that  it  is  open 
to  him  to  show  by  admissions, 
.  ,  .  or  by  other  conclusive  evi- 
dence, that  the  charge  upon  which 
extradition  is  demanded  assumes 
the  absence  of  the  accused  person 
from  the  state."  Hyatt  v.  New 
York,  188  U.  S.  691. 47  L.  ed.  657, 23 
Sup.  Ct.  Rep.  456, 12  Am.  Crim.  Rep, 
311;  Bruce  v.  Rayner,  62  C.  C.  A. 
501,  124  Fed,  481 ;  Eaton  v.  West 
Virginia,  34  C.  C.  A.  68,  61  U.  S. 
App.  667,  91  Fed.  760;  Re  Bloch 
(D.  C.)  87  Fed.  981. 

See  also  People  ex  rel.  Corkran  v. 
Hyatt,  172  N.  Y.  176,  60  L.R.A.  774, 
92  Am.  St.  Rep.  706,  64  N.  £.  825; 
Jackson  v.  Archibald,  12  Ohio  G.  C. 
155,  6  Ohio  C.  D.  533 ;  Com.  v.  Trach, 
3  Pa.  Co.  Ct.  B5;  Re  Tod,  12  S.  D. 
386,  47  L.R,A.  566,  76  Am.  St.  Rep. 
616,  81  N,  W.  637,  12  Am.  Crim. 
Rep.  303.  Burden  of  showing  he  is 
not  a  fugitive  rests  on  the  prisoner 
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when  a  proper  warrant  has  issued. 
State  ex  rel  Arnold  v.  Justus,  84 
Minn.  237,  56  L.R.A.  325,  87  N.  W. 
770;  State  ex  re!.  Munsey  v.  Clough, 
71  N.  H.  594,  67  L.R.A.  946,  53  Atl. 
1086;  Katyuga  v.  Cosgrove,  67  N. 
J.  L.  213,  60  Atl.  679. 

Had  the  case  rested  upon  the  tes- 
timony of  the  relator  only,  we  would 
be  of  opinion  that  the  court  may 
probably  have  been  justified  in  re- 
manding, although  the  witness  £r- 
win  was  quite  indefinite  in  his  iden- 
tification. In  the  face  of  the  posi- 
tive evidence  of  relator  as  to  places, 
times,  circumstances,  and  names  of 
parties  by  whom  he  could  prove  his 
identity  at  those  places,  which  would 
show  his  absence  from  Montana,  we 
are  of  opinion  that  he  was  entitled  to 
the  absent  testimony,  and  the  court 
should  have  so  ruled.  It  may  be 
stated  that  the  evidence  remanding 
for  extradition  should  have  that  de- 

-anflieicmer-  Certainty 
extradition  which  would  justify 
proc«edi-«i^      the  magistrate  to 

commit  the  accused.  Ex  parte  Mor- 
gan (D.  C.)  20  Fed.  298.  This  view 
is  somewhat  enhanced  by  a  state- 
ment in  the  bill  of  exceptions  to  the 
effect,  and  verified  by  the  judge  as 


being  true,  that  the  evidence  is  not 
contradicted  that  relator  was  not  in 
Montana  at  the  time. 

"It  is  not  an  open  question  as  to 
the  authority  of  courts  of  this  state 
to  go  behind  the  executive  warrant, 
in  order  to  examine  and  review  the 
grounds  upon  which  the  governor 
may  have  issued  his  extradition 
warrant.  Ex  parte  Thornton,  9  Tex. 
635;  Ex  parte  Rowland,  35  Tex. 
Crim.  Rep.  108,  31  S.  W.  651;  Ex 
parte  Hart,  28  L.R.A.  801,  11  C.  C. 
A.  166,  25  U.  S.  App.  22,  63  Fed. 
260;  Bruce  v.  Rayner,  162  C.  C.  A. 
501, 124  Fed.  481;  Roberts  v.  Reillv. 
116  U.  S.  80, 29  L.  ed.  644,  6  Sup.  Ct. 
Rep.  291;  State  ex  rel.  Sundahl  v. 
Richardson,  34  Minn.  115,  24  N.  W. 
354 ;  People  ex  rel.  Lawrence  v. 
Brady,  56  N.  Y.  190." 

The  above  is  a  quotation  from  Ex 
parte  Cheatham,  50  Tex.  Crim.  Rep. 
53,  95  S.  W.  1079.  For  further 
elucidation  of  the  question,  see  that 
case;  also  see  2  U.  S.  Stat.  Anno. 
(Judiciary)  pp.  877  et  seq. 

We  are  therefore  of  opinion  this 
judgment  should  be  reversed  and  re- 
manded, that  the  relator  may  secure 
the  evidence  sought  by  him. 


ANNOTATION. 


of  (MM  arrested  on  extradition  warrant  to  delay  to  oiable  lum  to  prmit 
evidence  that  he  it  not  subject  to  extradition. 


It  seems  to  be  well  established  that 
a  person  who  has  been  arrested  on  an 
extradition  warrant  is  entitled  on  a 
writ  of  habeas  corpus  to  have  tried 
the  issue  of  fact  whether  he  is  a  fu- 
gitive from  the  justice  of  the  demand- 
ing state. 

United  States. — Ex  parte  Smith 
(1842)  3  McLean,  121.  Fed.  Cas.  No. 
12,968;  Cook  v.  Hart  (1892)  146  U.  S. 
183,  36  L.  ed.  934,  13  Sup.  Ct.  Rep.  40; 
Hyatt  v.  New  York  (1903)  188  U.  S. 
691,  47  L.  ed.  667,  23  Sup.  Ct.  Rep.  456, 
12  Am.  Crim.  Rep.  311;  Tennessee  v. 
Jaclcson  (1888;  E.  D.  Tenn.)  1  L.R.A. 
370.  36  Fed.  258;  Re  Cook  (1892;  E.  D. 
Wis.)  49  Fed.  833;  Re  White  (1893) 
5  C.  a  A.  29,  14  U.  S.  App.  87,  65  Fed. 
64. 


Indiana.  —  Hartman  v.  Aveline 
(1878)  63  Ind.  344,  SO  Am.  Rep.  21V. 

Iowa. — Jones  v.  Leonard  (1878)  50 
Iowa,  106,  32  Am.  Rep.  116. 

New  Hampshire.  —  State  ec  rel. 
Munsey  v.  Clousrh  (1902)  71  U.  B.  594. 
67  L.R.A.  946,  63  Atl.  1086,  ov  subse- 
quent appeal  in  (1903)  72  N.  H.  178. 
67  L.R.A.  954,  65  Atl.  554.  »ffirmed  in 
(1905)  196  U.  Sv  364,  49  U  ed.  515,  25 
Sup.  Ct.  Rep.  282. 

New  Yoii. — People  ex  rel.  Ryan  v. 
Conlin  (1896)  16  Misc.  303,  36  N.  Y. 
Supp.  888. 

Ohio.— Wilcox  V.  Nolce  (1878)  34 
Ohio  St.  620. 

Pennsylvania.  —  Com.  v.  Trach 
(1887)  3  Pa.  Co.  Ct.  65. 

South  Dalcota.— Re  Tod  (1900)  12 
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S.  D.  886,  47  L.RJL  666.  76  Am.  St 
Rep.  616,  81  N.  W.  637,  12  Am.  Crim. 

Sep.  303. 

Texas.— Hibler  t.  State  (1875)  48 
Tex.  197.  And  see  the  reported  case 
(Ex  PARTE  JOWELL,  ante,  1407) . 

From  that  rule  it  would  seem  to 
follow  as  a  matter  of  course  that  he 
ia  entitled  to  such  reasonable  delay  of 
the  hearinsT  of  the  writ  as  will  enable 
him  to  produce  evidence  on  the  issue 
which  he  is  thus  entitled  to  have  lit- 
igated, his  situation  in  that  respect 
differing  in  no  way  from  that  of  any 
other  litigant.  Such  is  the  conclusion 
reached  in  the  reported  case  (Ex 
PARTE  JowBLL),  Holding  that  it  was 
error  to  refuse  a  continuance-  to  per- 
mit a  person  arrested  on  an  extradi- 
tion warrant  to  take  depositions  to 
show  that  he  was  not  in  the  demand- 
ing state  at  the  time  of  the  alleged 
offense.  No  other  case  seems  to  have 
passed  on  a  similar  situation.  The 
liberality  shown  by  the  courts  in 
granting  delay  for  the  production  of 
evidence  in  habeas  corpus  proceedings 
is  well  illustrated  by  the  case  of  State 


V.  Lyon  (1769)  1  N.  J.  L.  403,  which 
arose  on  habeas  corpus  to  determine 
the  right  of  a  negro  to  freedom.  In 
that  case,  evidence  of  manumission 
offered  by  the  negro  being  rejected 
as  not  the  best  evidence,  an  adjourn- 
ment was  granted  to  enable  him  to 
procure  legal  evidence  of  the  fact. 
So  in  Hamilton  v.  Flowers  (1879)  67 
Miss.  14,  a  witness,  committed  for  con- 
tempt in  failing  to  appear  in  a  crim- 
inal case,  sought  in  habeas  corpus  to 
show  that  the  accused,  by  whom  he 
was  subpoenaed,  had  escaped  before 
the  time  set  for  the  appearance  of  the 
witness.  The  court  said:  ■  "If  the 
chancellor,  on  hearing  the  evidence  in 
I  elation  to  the  escape,  was  satisfied 
that  the  return  was  false,  he  should 
have  punished  the  appellant  for  fail- 
ure to  obey  the  writ,  continued  the 
trial  to  another  day,  and  ordered  the 
production  of  the  relator  at  the  time 
named.  If  he  was  in  doubt  as  to  the 
escape,  he  should  have  continued  the 
trial  of  that  issue  until  satisfactory 
evidence  could  be  procured." 

W>  A.  S* 


ARTHUR  T.  CARTER,  Appt.^ 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY,  Respt. 

South  Carolina  Supreme  Court  —  februttry  19,  tOlS, 

(109  S.  C.  119,  95  S.  E.  357.) 

Blaster  and  servant  —  Federal  Employers'  Liability  Act  —  injury  by 
robber. 

The  insufficient  lighting  by  a  railroad  company  of  its  station  yard  is 
not  the  proximate  cause  of  injury  to  the  station  master  through  an  assault 
by  a  robber  while  he  is  about  his  duties  in  the  yard;  so  as  to  render  the 
railroad  company  liable,  under  the  Federal  Employers*  Liability  Act,  for 
such  injury. 

[See  note  on  this  question  beginning  on  page  1414.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Common  Pleas  Circuit 
Court  for  Orangeburg  County  (Sease,  J.)  in  favor  of  defendant  in  an 
action  brought,  under  the  Federal  Employers*  Liability  Act,  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  defendant's 
negligent  failure  to  keep  its  station  grounds  properly  lighted.  Affiimed, 

The  facts  are  stated  in  the  opinion  of  the  court 
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Messrs.  Rayaor  &  Sumnen,  Wolfe  & 
Berry,  and  L.  K.  Sturlde  tor  appellant. 

Messrs.  Moss  &  Lide  and  Henry  £. 
Davis,  for  respondent: 

In  order  to  recover  under  the  Fed- 
eral Employers*  Liability  Act  the 
plaintiff  is  required  not  only  to  prove 
nesrligence  on  the  part  of  the  defend- 
ant, but  that  such  negligence  was  the 
proximate  cause  of  his  injury. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hc- 
Whirter,  229  U.  S.  266,  57  L.  ed.  1179, 
33  Sup.  Ct.  Rep.  858;  Great  Northern 
R.  Co.  v.  Wiles,  240  U.  S.  444,  60  L. 
ed.  732,  36  Sup.  Ct.  Rep.  406 ;  Southern 
R.  Co.  V.  Gray,  241  U.  S.  333,  60  L.  ed. 
1030,  36  Sup.  Ct.  Rep>.  568;  North  Caro- 
lina R.  Co.  T.  Zachary,  232  U.  S.  248, 
58  L.  ed.  691,  84  Sup.  Ct  Rep.  805, 
Ann.  Cas.  1914C,  169, 9  N.  C.  C.  A.  109 ; 
Seaboard  Air  Line  R.  Co.  v.  Padgett, 
286  U.  S.  668,  59  L.  ed.  777,  35  Sup. 
Ct  Rep.  481;  Central  Vermont  R.  Co. 
V.  White,  238  U.  S.  607,  69  L.  ed.  1433, 
36  Sup.  Ct  Rep.  865,  Ann.  Cas.  1916B, 
252,  9  N.  C.  C.  A.  265. 

Where  an  injury  is  caused  by  the 
act  of  a  third  party  over  whom  the 
master  has  no  control,  it  cannot  be 
said  to  be  due  to  the  negligence  of  the 
master  as  a  proximate  cause,  and  con- 
sequently tiiere  is  no  liability  on  the 
part  of  the  master. 

26  Cyc.  1090;  29  Cyc.  477;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Slattery,  57  Kan. 
499.  46  Fac.  941. 15  Am.  Neg.  Cas.  104; 
Marcom  v.  Raleigh  &  A.  Air  Line  R. 
Co.  126  N.  C.  200,  35  S.  E.  423;  Kelly  v. 
Shelby  R.  Co.  15  Ky.  L.  Rep.  311,  22 
S.  W.  446;  McDoniel  v.  Arkansas,  L. 
&  G.  R.  Co.  127  La.  757,  68  So.  981; 
Canadian  Northern  R.  Co.  v.  Walker. 
97  C.  C.  A.  44,  172  Fed.  846,  24  L.R.A. 
(N.S.)  1020;  Pierson  v.  Chicago,  R.  L 
&  P.  E.  Co.  95  C.  C.  A.  467,  170  Fed. 
271 ;  Milwaukee  &  St.  P.  R.  Co.  v.  Kel- 
logg. 94  U.  S.  469,  24  L.  ed.  256;  Coop- 
er v.  Richland  County,  76  S.  C.  202,  10 
L.R.A.(N.S.)  799,  121  Am.  St  Rep. 
946.  56  S.  E.  958;  Snipes  v.  Atlantic 
Coast  Line  R.  Co.  76  S.  C.  207,  66  S. 
E.  959;  Kilpatrick  v.  Spartanburg,  101 
S.  C.  334,  85  S.  E.  775;  Hart  v.  '.Vestern 
U.  Teleg.  Co.  104  S.  C.  476.  89  S.  E. 
387;  Stephenson  v.  Corder,  71  Kan. 
475,  69  L.R.A.  246,  114  Am.  St.  Rep. 
600,  80  Pac.  938,  18  Am.  Neg.  Rep.  97. 

The  injuries  to  plaintiff  resulted 
from  risks  assumed  by  him  in  the 
course  of  his  employment- 
Seaboard  Air  Line  R.  Co.  t.  Horton, 
233  U.  S.  492.  58  L.  ed.  1062,  L.R.A. 
1916C,  1,  34  Sup.  Ct.  Rep.  635,  Ann. 


Cas.  1916B,  476,  8  N.  C.  C.  A.  834; 
Jacobs  v.  Southern  R.  Co.  241  U.  S. 
229,  60  L.  ed.  970,  36  Sup.  Ct  Rep.  688; 
Baugham  v.  New  York,  P.  &  'N.  R.  Co. 
241  U.  S.  237,  60  L.  ed.  977,  36  Sup. 
Ct  Rep.  592, 13  N.  C.  C.  A.  138;  Lorick 
V.  Seaboard  Air  Line  R.  Co.  102  S.  C. 
276,  86  S.  E.  675,  Ann.  Cas.  1917D,  920. 

Hydrick,  J.,  delivered  the  opinion 
of  the  court : 

Plaintiff,  an  employee  of  defend- 
ant, as  station  master,  at  Orange- 
burg, South  Carolina,  was  assaulted 
and  injured  by  a  robber  at  night, 
while  he  was  attending  to  his  duties. 
Being  engaged  at  the  time  in  inter- 
state commerce,  he  brought  this  ac- 
tion under  the  Federal  act  to  recov- 
er damages  for  his  injuries,  which, 
he  alleges,  were  caused  by  defend- 
ant's negligence  in  failing  to  keep 
its  station  grounds  properly  lighted. 

About  3  o'clock  in  the  morning  of 
January  7,  1916,  while  plaintiff  was 
in  his  office  at  the  station,  a  man 
opened  the  door,  and  told  him  that 
a  loaded  box  car  in  the  yard  was 
open.  Plaintiff  turned  on  the  lights 
about  the  station  house  and  yard, 
which  were  controlled  by  a  switch 
in  the  office,  went  out  and  closed  the 
car,  and  was  going  back  to  the  office 
to  get  a  sealing  iron  to  seal  it,  when 
the  city  fire  alarm  was  sounded.  In 
pursuance  of  his  duty,  under  the 
rules  of  the  company,  he  proceeded 
to  ascertain  the  location  of  the  fire. 
In  doing  so,  he  passed  the  office  door 
and  one  of  the  waiting  room  doors, 
in  which  the  man  was  standing,  and 
in  passing  plaintiff  thanked  him  for 
the  information  given,  and  walked 
on  some  fifteen  or  twenty  steps  to 
the  sidewalk  on  Broughton  street, 
which  crosses  the  railroad  at  right 
angles,  to  look  for  the  fire.  After 
having  discovered  that  it  was  in  a 
distant  part  of  the  city,  he  turned 
and  was  going  back  to  the  office, 
when  he  was  struck  from  behind  by 
the  robber.  The  blow  crushed  his 
skull,  and  left  him  in  a  seriously 
and  permanently  impaired  condition. 

The  company  had  provided  for 
four  lights  on  the  outside — one 
above  the  office  door,  one  above  each 
of  the  waiting  room  doors,  and  one 
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on  a  pole  in  the  yard,  between  the 
street  and  the  station.  This  light 
was  about  30  feet  from  the  station 
house.  On  the  night  of  the  assault, 
the  light  above  one  of  the  waiting 
room  doors  and  that  on  the  pole  were 
not  burning,  and  tiiey  had  not  been 
burning  for  several  nights  before. 
There  was  an  arc  light  in  the  street, 
about  100  feet  distant,  which  af- 
forded some  light  about  the  station ; 
but  it  was  darker  at  the  point 
where  plaintiff  was  struck  (which 
was  somewhere  between  the  pole 
and  the  comer  of  the  station)  than 
it  would  have  been  if  all  the  lights 
had  been  burning,  and  the  testi- 
mony tends  to  show  that  the  robber 
struck  under  cover  of  the  greater 
darkness,  caused  by  the  absence  of 
those  lights. 

After  hearing  all  the  evidence,  the 
circuit  court  directed  a  verdict  for 
defendant,  on  the  ground  that  the 
alleged  negligence  of  defendant  was 
not  the  proximate  cause  of  plain- 
tiff's injuries.  Other  points  of  sub- 
sidiary importance  were  discussed 
by  both  parties  at  the  hearing  in 
this  court,  but  we  shall  consider  only 
the  ruling  of  the  circuit  court,  as 
that  is  the  controUing  issue  in  the 
case. 

,  It  is  elementary  that  the  law  con- 
siders the  proximate  and  not  the  re- 
mote cause  of  injury,  which  means 
tJiat,  when  one  party  seeks  to  recov- 
er damages  of  another  for  a  wrong- 
ful act  or  omission,  he  must  allege 
and  prove  that  the  act  or  omis- 
sion was  the  direct  and  efficient 
cause  of  his  injury.  That  does 
not  mean,  however,  that  the  cause 
nearest  in  sequence  must  neces- 
sarily be  held  to  be  the  proxi- 
mate cause;  for,  ordinarily,  the  law 
imposes  liability  upon  him  whose 
wrongful  act  is  the  active,  efficient, 
and  procuring  cause  of  an  injury 
which  is  the  natural  and  probable 
consequence  of  that  act,  even 
though  the  injury  may  not  follow 
the  act  in  immediate  sequence.  Can- 
non V.  Lockhart  Mills,  101  S.  C.  62, 
85  S.  E.  233. 

But,  as  said  by  Judge  Wardlaw  in 
HarriBon  v.. Berkley,  32  &  C.  L.  (1 


Strobh.)  525,  549,  47  Am.  Dec.  578: 
"Such  nearness  in  the  order  of 
events,  and  closeness  in  the  rela- 
tion of  cause  and  effect,  must  sub- 
sist, that  the  influsnce  of  the  in- 
jurious act  may  predominate  over 
that  of  other  causes,  and  shall  con- 
cur to  produce  the  consequence,  or 
may  be  traced  in  those  causes.  To 
a  sound  judgment  must  be  left  each 
particular  case.  The  connection  is 
usually  enfeebled,  and  the  influence 
of  the  injurious  act  controlled, 
where  the  wrongful  act  of  a  third 
person  intervenes,  and  where  any 
new  agent,  introduced  by  accident 
or  design,  becomes  more  powerful  in 
producing  the  consequence  than  the 
first  injurious  act.  Vicars  v.  Wil- 
cocks,  8  East,  1,  103  Eng.  Reprint, 
244,  9  Revised  Rep.  361;  Ashley  v. 
Harrison,  1  Esp.  48,  Peeke,  N.  P. 
Gas.  194,  3  Revised  Rep.  686.  It  is 
therefore  required  that  the  conse- 
quences to  he  answered  for  should  be 
natural  as  well  as  proximate.  Ward 
V.  Weeks,  7  Bing.  211,  131  Eng.  Re- 
print, 81,  4  Moore  &  P.  796,  9  L.  J. 
C.  P.  6 ;  Kelly  v.  Partington,  5  Bam. 
&  Ad.  645,  110  Eng.  Reprint,  929,  3 
Nev.  &  M.  117,  3  L.  J.  K.  B,  N,  S. 
104.  By  this  I  understand,  not  that 
they  should  be  such  as,  upon  a  calcu- 
lation of  chances,,  would  be  found 
likely  to  occur,  nor  such  as  extreme 
prudence  might  anticipate,  but  only 
that  they  should  be  such  as 
have  actually  ensued,  one  from  an- 
other, without  the  occurrence  of 
any  such  extraordinary  conjec- 
ture of  circumstances,  or  the  inter- 
vention of  any  such  extraor- 
dinary result,  as  that  the  usual 
course  of  nature  should  seem  to 
have  been  departed  from.  In  re- 
quiring concurring  consequences, 
that  they  should  be  proximate  and 
natural  to  constitute  legal  damage, 
it  seems  that  in  proportion  as  one 
quality  is  strong  may  the  other  be 
dispensed  with ;  that  which  is  imme- 
diate cannot  be  considered  un- 
natural ;  that  which  is  reasonably  to 
be  expected  will  be  regarded,  al- 
though it  may  be  considerably  re- 
moved. Bennett  v.  Lockwood,  20 
Wend.  223,  32  Am.  Dec.  632." 
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To  the  same  effect  are  the  deci- 
sions of  the  Federal  Supreme  Court. 
Atchison  T.  &  S.  F.  R.  Co.  v.  Cal- 
houn, 213  U.  S.  7.  53  L.  ed.  671,  29 
Sup.  Ct.  Rep.  321. 

'  Let  the  principles  announced  in 
the  cases  cited  be  applied  to  the 
facts  of  this  case, 
and  the  conclusion 
Em  lo  era'  inevitable  that 

LiaSiHtr'Act—  the  negligence  al- 
t^bb/r.*'  leged  was  not  the 

proximate  cause  of 
plaintiff's  injury.  Certainly,  the 
want  of  light  did  not  directly  cause 
or  contribute  to  the  injury.  There 
was  no  causal  connection  whatever 
between  the  two  events.  That  kind 
of  an  injury  was  neither  a  natural 
nor  a  probable  consequence  which 
might  reasonably  have  been  expect- 
ed to  result  from  the  failure  to  keep 
all  the  lights  burning.  The  want  of 
light  was  merely  a  condition  which 
might  or  might  not  have  influenced 
the  intervening  independent  act  of 
the  robber,  over  whom  defendant 
had  no  control. 

The  authorities  are  practically 
unanimous  in  holding  that,  when  the 


negligence  alleged  appears  merely  to 
havie  brought  about  a  condition  of 
affairs,  or  a  situation  under  which 
another  and  entirely  independent 
and  efficient  agency  intervenes  to 
cause  the  injury,  the  latter  is  to  be 
deemed  the  direct  or  proximate 
cause,  and  the  former  only  the  in- 
direct or  remote  cause.  The  doc- 
trine is  discussed  and  illustrated  by 
numerous  cases  in  1  Thomp.  Neg. 
§§  43  et  seq.  A  late  case  in  point  is 
Chancey  v.  Norfolk  &  W.  R.  Co.  174 
N.  C.  351,  L.RJV.1918A,  1070,  93  S. 
E.  834,  Ann.  Cas.  191SE,  580,  in 
which  the  court  held  that  a  carrier 
was  not  liable  for  the  robbeiy  of  a 
passenger,  alleged  to  have  been 
caused  by  the  insufhcient  lighting 
and  overcrowding  of  its  cars. 

As  the  facts,  viewed  in  the  most 
favorable  light  for  plaintiff,  were 
undisputed  and  susceptible  of  but 
one  reasonable  inference,  the  deci- 
sion of  the  question  was  one  of  law 
for  the  court. 

Judgment  affirmed. 

Gary,  Ch.  J.  and  Watts,  Fiaser, 
and  Gage,  JJ.,  concur. 


ANNOTATION. 
bMaffident  Uifitmc  as  pnudoMia  cawe  of  atundt  or  robbtfy. 


An  extended  search  has  disclosed 
but  two  reported  cases  aside  from  the 
reported  case  (Carter  v.  Atlantic 
Coast  Line  R.  Co.  ante,  1411)  involv- 
ing the  specific  question  whether  fail- 
ure to  maintain  a  sufllcient  Hsht  may 
be  regarded  as  the  proximate  cause 
of  an  assault  or  robbery,  and  those 
cases  support  the  decision  in  the 
Carter  Case. 

Thus,  the  negligence  of  a  railroad 
company  in  permitting  a  passenger 
coach  to  be  without  Ught  and  over- 
crowded, was  held  in  Chancey  v.  Nor- 
folk &  W.  B.  Co.  (1917)  174  N.  C.  351, 
L.RJ^.1918A,  1070,  93  S.  E.  834,  Ann. 
Cas.  1918E,  580,  not  to  be  the  prox- 
imate cause  of  an  assault  upon  and 
robbery  of  a  passenger  by  a  fellow 
passenger,  and  the  carrier  was  there- 
fore held  not  liable  for  the  loss  tiiere- 
by  caused. 


So,  too,  in  Prokop  v.  Gulf,  C.  &  S.  F. 
R.  Co.  (1904)  34  Tex.  Civ.  App.  520. 
79  S.  W.  101,  an  action  for  personal 
injuries  to  a  woman  alleged  to  have 
been  sustained  by  reason  of  an  assault 
committed  by  a  negro,  predicated  on 
the  fact  that  she  was  left  alone  in  an 
unlighted  station  while  awaiting  her 
train,  in  affirming  the  judgment  of  the 
trial  court  sustaining  a  general  de- 
murrer to  the  petition,  it  was  held  as 
matter  of  law  that  the  darkness  and 
the  isolation  of  the  passenger  were 
alone  insufficient  to  put  the  defendant 
on  notice  of  any  danger  from  third 
persons,  and  that  the  injury  was  not 
the  proximate  result  of  failure  on  the 
part  of  the  company  to  light  the  room. 

The  court  in  the  Chancey  Case, 
among  other  authorities,  relied  upon 
Cobb  V.  Great  Western  K.  Co.  [189S] 
1  Q.  B.  (Eng.)  459  (an  action  to  re- 
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■cover  damagres  from  a  railroad  com- 
pany for  a  sum  of  money  alleged  to 
iiave  been  taken  from  i^aintiff* s  per- 
Ron  by  robbery,  as  a  consequence  of 
the  company's  negligence  in  allowing 
the  carriage  to  be  overcrowded),  and 
quoted  from  the  opinion  of  Bowen, 
li.  J.,  as  follows:  "The  second  point 
argued  was  this:  It  was  said  that  the 
overcrowding  of  the  carriage  had 
caused  damage  to  the  pliaintiff  by 
occasioning  the  robbery.  It  seems  to 
me  impossible  to  treat  the  alleged 
damage  as  otherwise  than  too  remote, 
according  to  English  law.  The  law  is 
that  the  damages  must  be  the  'direct 
«nd  natural  consequence  of  the  breach 
-of  obligation  complained  of.  The  law 
is  the  same  in  this  respect  with  regard 
both  to  contracts  and  to  torts,  subject 
to  the  qualification  that,  in  the  case 
■of  the  former,  the  law  does  not  con- 
sider too  remote  damages  which  may 
be  reasonably  supposed  to  have  been 
in  the  contemplation  of  the  parties 
when  the  contract  was  made.  It  can- 
not fairly  be  said  that  the  robbery 
was  the  natural  consequence  of  over- 
crowding the  railway  carriage." 


The  opinion  in  the  Chancey  •Case 
also  quoted  from  the  opinion  of  Lord 
Selbome,  in  the  House  of  Lords,  on 
appeal  in  the  Cobb  Case  [1894]  A.  C. 
(Eng.)  419.  as  follows:  "As  to  this  I 
do  not  think  it  necessary  to  say  more 
than  that,  on  the  plaintiff's  pleading, 
it  is  not  shown  that  the  overcrowding 
of  the  carriage  did  in  fact  c'onduce  in 
any  way,  directly  or  indirectly,  to  the 
robbery;  and  on  the  assumption  that 
under  some  possible  circumstances 
this  might  have  been  actionable  neg- 
ligence, it  would,  in  my  judgment,  be 
indispensable,  for  that  purpose,  to 
state  and  prove  some  actual  connec- 
tion between  the  overcrowding  and  the 
loss.  It  is  not,  in  my  opinion,  enough 
to  suggest,  as  the  plaintiff  does,  that 
to  suffer  such  overcrowding  was  to 
'facilitate  the  hustling  and  robbing  of 
the  plaintiff.'  As  the  case  is  stated  by 
him,  nothing  turns  upon  the  fact  that 
the  robbery  was  committed  by  a  'gang* 
of  more  than  nine  persons." 

The  annotation,  however,  does  not 
assume  to  cover  the  "'overcrowding" 
cases.  '  J.  H.  B. 


EOXPORD  KNITTING  COMPANY,  Plff.  in  Err., 
MOORE  &  TIERNEY. 
SAME,  Plff.  in  Err., 

V. 

WILLIAM  MOORE  KNITTING  COMPANY. 
Vmted  States  Ctreutt  Court  of  Appeals,  SeconA  Circuit— .March  tS,  1090, 

(—  0.  C.  A.  — ,  265  Fed.  177.) 

Sale  —  effect  of  commandeeringr  seller's  product  by  Kovemment  for  war 
purposes. 

1.  A  purchaser  of  knit  goods  cannot  recover  damages  from  the  manu- 
facturer for  delay  in  delivery,  if  the  government,  under  statutory  authority, 
places  orders  with  the  manufacturer  for  immediate  delivery,  compliance 
with  which  prevents  compliance  with  the  private  contract. 

[See  note  on  this  question  beginning  on  page  1429.] 

Contract  —  breach  —  interference  by  signs  a  contract  with  the  govemmoit, 

government  —  effect  of  form  of  con-  on  a  contract  form,  for  supplies  for  the 

tract  Army  and  Navy,  does  not  show  that  the 

2.  That  a  manufacturer  of  knit  goods  government  was  not  acting  under  its 
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commandeering  power  so  as  to  relieve 
the  manufacturer  from  liability  for 
postponing  the  filling  of  civilian  orders, 
where  the  government  communications 
state  that  the  government  must  have 
the  supplies  at  once,  that  deliveries 


must  take  precedence  over  civilian  de- 
liveries, which  must  wait,  and  that  tiie 
manufacturer/ must  comply  with  the 
government  requirements. 

[See  notes  in  3  A.  L.  R.  21;  9  A.  L.  R. 
1609.] 


Error  to  the  District  Court  of  the  United  States  for  the  Northern  Dis- 
trict d£  New  York  to  review  a  judgment  in  favor  of  plaintiffs  in  con- 
solidated actions  brought  to  recover  an  amount  alleged  to  be  due  for  goods 
and  merchandise  sold  and  delivered  by  them  to  defendant.  Affirmed, 


Statement  by  Rogers,  Circuit 
Judge: 

The  questions  of  law  involved  in 
the  two  cases  are  identical.  They 
were  argued  together  and  will  be 
decided  in  one  •pinion.  The  actions 
were  commenced  in  the  New  York 
supreme  court  in  the  county  of  Sara- 
toga, and  were  removed  to  the 
United  States  district  court  for  the 
northern  district  of  New  York.  The 
defendant  in  error,  in  each  case,  was 
plaintiff  below,  and  is  hereinafter 
called  plaintiff.  The  plaintiff  in 
error,  in  each  case,  was  defendant 
below,  and  is  hereinafter  called  de- 
fendant. The  plaintiff  is  a  corpora- 
tion organized  and  existing  under  the 
laws  of  the  state  of  New  York,  and 
owns  and  operates  a  factory  for  the 
manufacture  of  men's  underwear, 
consisting  of  knit  shirts  and  draw- 
ers. The  defendant  is  a  corporation 
organized  and  existing  under  the 
laws  of  the  state  of  Pennsylvania. 

In  the  first  of  these  actions  the 
plaintiff  alleged  that  defendant  is 
justly  indebted  to  it  in  the  sum  of 
$14,090.08  on  account  of  goods, 
wares,  and  merchandise  sold  and  de- 
livered to  defendant  at  its  request, 
at  agreed  prices,  on  various  dates 
and  times  between  the  18th  day  of 
May  and  the  10th  day  of  September, 
1917-  The  defendant  in  its  answer 
conceded  that  plaintiff  had  sold  and 
delivered  the  merchandise  sued  for, 
but  by  way  of  counterclaim  pleaded 
that  the  parties  to  the  litigation  had 
entered  into  an  agreement  for  the 
manufacture  and  delivery  of  certain 
underwear;  that  a  part  only, — to 
wit,  that  sued  for, — ^had  been  deliv- 
ered, and  that,  because  of  the  failure 
of  plaintiff  to  deliver  the  balance. 


defendant  had  suffered  damage  in 
excess  of  the  amount  sued  for. 

The  plaintiff  in  its  reply  sought  to 
avoid  liability  to  defendant  for  its 
admitted  failure  to  make  complete 
delivery,  by  the  fact  that  the  United 
States  government  had  "com- 
mandeered" it  to  make  delivery  to 
it  of  supplies  of  underwear  for  the 
Army  and  Navy,  which  required  the 
entire  production  of  the  plaintiff's 
factory  and  plant  from  July  1,  1917, 
until  after  October  1, 1918.  and  that 
this  prevented  it  from  making  com- 
plete delivery  of  all  the  goods  which 
it  had  agreed  to  manufacture  and 
deliver  to  defendant.  The  issue 
raised  by  the  reply  was  separately 
tried  in  advance,  and  a  jury  trial 
was  waived.  It  was  decided  that  by 
reason  of  the  facts  proved  plaintiff 
had  established  its  reply,  and  ac- 
cordingly the  coQnterclaim  was  dis-' 
missed,  and  judgment  was  entered 
for  the  plaintiff  for  the  amount  de- 
manded in  the  complaint  (D.  C.) 
250  Fed.  278. 

Argued  before  Ward,  Rogers,'  and 
Hough,  Circuit  Judges. 

Messrs.  Ctellert  ft  Heilbom  for  plain- 
tiff in  error. 

Messrs.  Thomas  OTmnor  and 
George  E.  O'Connor,  for  def«idant  in. 
error: 

The  direction  of  the  Presidttt  is  X» 
be  presumed  in  all  insteuctions  and 
orders  issuing  from  a  ccnnpetent  de- 
partment, and  official  instructions,  is- 
sued by  the  heads  of  the  several  execu- 
tive departments,  within  their  respec- 
tive joriadictions,  are  valid,  withoot 
containing  express  reference  to  the 
direction  of  the  President. 

Wilcox  v.  Jackson,  13  Pet.  498,  10 
L.  ed.  264;  United  States  v.  Eliason. 
16  Pet  291,  10  L.  ed.  968;  Confiscation 
Cases  (United  States  v.  Clarke)  20 
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Wiai.  92,  22  L.  ed.  320;  UniUd  States 
V.  Fletcher.  148  U.  S.  d4.  37  L.  ed.  878, 
13  Sup.  Ct.  Rep.  552;  Soott  v.  Carew, 
196  U.  S.  100.  49  L.  ed.  403,  26  Sup.  Ct. 
Rep.  193;  United  States  v.  Cutter,  2 
Curt  C.  C.  617,  Fed.  Caa.  No.  14,911 ; 
United  States  v.  Tichenor,  8  Sawy.  142, 
12  Fed.  415;  Northern  P.  R.  Co.  v. 
Mitchell.  208  Fed.  469;  Hedkirk  t. 
United  States.  44  Ct.  CL  469. 

The  President  speaks  and  acts  through 
the  heads  of  the  several  departments, 
in  relation  to  subjects  which  appertain 
to  their  respective  duties. 

Wilcox  V.  Jackson,  13  Pet  498,  10  L. 
ed.  264;  Williams  v.  United  States,  1 
How.  290.  17  L.  ed.  136;  United  States 
V.  Farden,  99  U.  S.  10,  25  L.  ed.  267; 
Wolsey  V.  Chapman,  101  U.  S.  756,  26 
L.  ed.  916;  Runkle  t.  United  States,  122 
U.  S.  648,  30  L.  ed.  1167.  7  Sup.  Ct 
Rep.  1141;  Lockington  t.  Smith,  Pet 
C.  C.  466,  Fed.  Cas.  No.  8,448;  United 
States  V.  Cutter,  2  Curt  C.  C.  617, 
Fed.  Cas.  No.  14.911;  Northern  P.  R. 
Co.  V.  MitcheU,  208  Fed.  469. 

An  order  sent  out  from  the  appro- 
priate executive  department,  in  the 
regular  course  of  business,  is  the  legal 
equivalwtt  of  the  Presidents  own  order 
to  tiie  same  effect 

Wolsey  V.  Chapman,  101  V.  S.  766, 
26  L.  ed.  916;  Kedkirk  t.  United  States. 
44  Ct  CL  469,  46  Ct  CI.  396. 

PM^onnance  of  defendant's  contracts 
was  rendered  illegal  and  impossible  by 
the  acta  of  the  government 

Re  Shipton,  A.  &  Go.  [1916]  3  K.  B. 
676.  [1915]  W.  N.  304,  84  L.  J.  K.  B, 
N.  S.  2137,  31  Times  L.  R.  598;  Bally 
V.  DeCrespigny,  L.  R.  4  Q.  B.  180.  88 
L.  J.  Q.  B.  N.  S.  98,  19  L.  T.  N.  S.  681. 
17  Week.  Rep.  494,  16  Eng.  Rul.  Cas. 
799;  Dolan  v.  Rodgers,  149  N.  Y.  489. 
44  N.  E.  167;  Metropolitan  Water  Bd. 
V.  Dick,  K.  &  Co.  [1918]  A.  C.  119,  8 
B.  R.  C.  483.  117  L.  T.  N.  S.  766,  87  L. 
J.  K.  B.  N.  S.  370,  82  J.  P.  61,  34  Times 
L.  R.  113,  62  Sol.  Jo.  102,  23  Com.  Cas. 
148,  16  L.  G.  R.  1,  Ann.  Cas.  1918C. 
390,  [1917]  2  K.  B.  19;  Runyan  v. 
Culver.  L.R.A.1916F,  10,  note;  28  Yale 
h.  Jo.  399  ;  32  Harvard  L.  Rev.  789. 

Rosters,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

In  December,  1916,  the  plaintiff 
agreed  to  manufacture  at  its  fac- 
tory in  the  city  of  Cohoes,  in  the 
state  of  New  York,  for  the  defend- 
ant, certain  knit  underwear.  The 
deliveries  were  to  be  made  at  vari- 
ous times  stated  in  the  orders,  be- 
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tween  February  1, 1^17,  and  Deoem- 
ber  15,  1917.  All  the  orders 
ceived  from  defendant  and  accepted 
by  plaintiff  were  taken  subject  to 
the  following:  '^All  orders  are 
taken  subject  to  delays  or  nondeliv- 
ery caused  by  strikes,  acddenta,  fire, 
or  for  any  other  reason  beyond  our 
control." 

It  is  not  questioned  that,  if  a 
party  by  his  contract  charges  him- 
self with  an  obligation  possible  to  be 
performed,  he  must  make  it  good 
unless  performance  is  rendered  im- 
possible by  the  act  of  God,  the  law, 
or  the  otherv  party.  If  what  is 
agreed  to  be  done  is  possible  and 
lawful,  it  most  be  done.  Sun  Print- 
ing &  Pub.  Asso.  V.  Moore,  188  U.  S. 
642,  46  L.  ed.  366,  22  Sup.  Ct  Rep. 
240;  Carnegie  Steel  Go.  v.  United 
States,  240  U.  S.  156,  165,  60  L.  ed. 
576,  579,  36  Sup.  Ct.  Rep.  842.  The 
plaintiflf  admits  that  it  entered  into 
contracta  with  defendant,  which  it 
did  not  completely  peiform  within 
the  time  agreed  upon.  The  perform- 
ance was  not  prevented  either  by  act 
of  God  or  the  other  party.  Was  it 
prevented  by  the  law?  H  not,  was 
performance  excused  under  the 
clause  in  the  contracts  declaring 
that  the  obligations  assumed  were 
subject  "to  delays  or  nondelivery 
caused  by  .  .  .  any  other  reason 
beyond  our  control"? 

The  plaintiff  seeks  te  excuse  its 
failure  to  perfonn  its  contracts  by 
the  fact  that  the  United  States  gov- 
ernment placed  with  it  certain  or-, 
ders  for  war  materials  for  the  Army 
and  Navy,  which  orders  the  plaintiff 
alleges  it  was  obliged  to  accept,  and 
that  the  said  orders  of  the  govem' 
ment  required  the  entire  production 
which  was  possible  to.be  made  from 
plaintiff's  factory  and  plant  from 
July  1,  1917,  until  after  October  1, 
1918.  This,  it  claims,  relieved  it 
from  any  duty  or  obligation  to  de- 
fendant by  reason  of  the  agreements 
which  had  been  previously  made  be- 
tween plaintiff  and  defendant.  It 
declares  that  on  July  6, 1917,  it  noti- 
fied defendant  that  plaintiff  had 
been  obliged  to  enter  into  said  con- 
tracts with  the  United  States  gov- 
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ernment,  and  that  plaintiff  in  conse- 
quence would  be  unable  to  make  any 
of  the  ^odB  it  had  agreed  to  make 
for  defendant,  except  those  that  had 
been  made  and  delivered,  and  that 
further  deliveries  were  prevented  by 
reason  of  its  orders  and  contracts 
with  the  government  of  the  United 
States. 

In  time  of  war  or  of  impending 
public  danger^  and  without  statutory 
authorization,  private  property  may. 
be  appropriated  to  the  public  use. 
In  Mitchell  v.  Harmony,  13  How,/ 
115, 134, 14  L.  ed.  75,  83,  Chief  Jus- 
tice Taney  states  that  there  are, 
without  doubt,  occasions  in  which  a 
military  officer  may  impress  pri- 
vate property  into  the  public  service, 
or  take  it  for  public  use ;  the  govern- 
ment being,  bound  in  all  such  cases 
to  make  full  compensation  to  the 
owner.  He  adds:  "But  we  are 
clearly  of  opinion  that  in  aU  of  these 
cases  the  danger  must  be  immediate 
and  impending,  or  the  necessity 
urgent  for  the  public  service,  such 
as  will  not  admit  of  delay,  and  wher^ 
the  action  of  the  civil  authority 
would  be  too  late  in  providing  the 
means  which  the.occasion.  calls  for. 
.  .  .  It  is  the  emei^ency  that 
gives  the  right,  and  the  emergency 
must  be  shown  to  exist  before  the 
taking  can  be  justified." 

That  was  a  case  which  had  its  ori- 
gin ia  the  Mexican  War.  The  sub- 
ject was  again  before  the  court  in 
United  States  v.  Russell,  13  Wall. 
623,  20  L.  ed.  474,  in  a  case  which 
had  its  origin  in  the  war  between 
the  states.  Mr.  Justice  Clifford, 
writing  for  the  court,  says  that  be- 
yond all  doubt,  in  cases  of  extreme 
necessity,  in  time  of  war  or  of  im- 
mediate and  impending  public  dan- 
ger, private  property  may  be  appro- 
priated to  the  public  use  without  the 
consent  of  the  owner,  and  in  enum- 
erating the  property  which  can  be 
taken  he  r^ers,  among  other  things, 
to  "food  or  medicine  for  a  sick  and 
famishing  army,  utterly  destitute 
and  without  other  means  of  such 
supplies,  or  [property]  to  transport 
troops,  munitions  of  war,  or  clothing 
to  reinforce  or  supply  an  army  in 
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a  distant  field,  where  the  necessi^ 
for  such  reinforcement  or  supplies  is 
extreme  and  imperative.  .  .  . 
Exigencies  of  the  kind  do  arise  in 
time  of  war  or  impending  public 
danger^  but  it  is  the  emergency,  as 
was  said  by  a  great  magistrate,  that 
gives  the  right,  and  it  is  clear  that 
the  emergency  must  be  shown  to 
exist  before  the  taking  can  be  justi- 
fied." 

Congress,  however,  as  api)ears 
hereinafter  in  this  opinion,  has  leg- 
islated upon  this  subject,  and  em- 
powered the  President  in  time  of 
war  or  of  national  emergency,  to  be 
determined  by  the  President  by 
proclamation,  to  place  "orders"  for 
war  supplies,  and  made  such  "or- 
ders" obligatory  on  any  person  to 
whom  such  orders  are  given,  and 
provided  that  such  "orders"  shall 
take  precedence  over  all  other  or- 
ders and  contracts  theretofore 
placed  with  such  persons.  There 
are  four  sepamte  orders  which  were 
given  to  plaintiif  by  the  govern- 
ment: 

(1)  One  dated  June  6,  1917,  re- 
quired the  plaintiff  to  deliver  to  the 
Quartermaster's  Department  of  the 
United  States  Army  in  the  city  of 
New  York,  on  or  before  December 
31,  1917,  36,000  undershirts  and 
36,000  pairs  of  drawers  in  equal 
monthly  deliveries  of  12,000  gar- 
ments, commencing  July  1,  1917. 

(2)  One  dated  July  25,  1917,  re- 
quiring the  plaintiff  to  deliver  to  the 
Navy  yard  in  the  city  of  New  Yoric, 
before  December  1,  1917,  38,000  un- 
dershirts and  38,000  pairs  of  draw- 
ers. 

(3)  One  dated  November  16, 1917, 
requiring  the  plaintiff  to  deliver  to 
the  Quartermaster's  Department  of 
the  United  States  Army,  in  the  city 
of  New  York,  on  or  before  Decem- 
ber 31,  1917,  6,000  undershirts  and 
6,000  pairs  of  drawers. 

(4)  One  dated  December  12, 1917, 
requiring  the  plaintiff  to  deliver  to 
the  Quartermaster's  Department  of 
the  United  States  Army,  on  or  be- 
fore September  30, 1918, 108,000  un- 
dershirts and  108,000  pairs  of  draw- 
ers. 
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These  orders  were  all  placed  after 
the  enactment  of  the  National  De< 
fense  Act.  39  Stat,  at  L.  166,  chap. 
134,  Corap.  Stat,  §  1715a,  9  Fed. 
Stat.  Anno.  2d  ed.  p.  925.  The  de- 
fendant insists  l^t  all  four  of  these 
orders  were  contracts  voluntarily 
entered  into,  and  that  contracts  with 
the  ffovernment  for  military  sup- 
plies, even  in  time  of  war,  afford  no 
excuse  for  the  nonperformance  of 
civil  contracts.  If  the  orders  were 
contracts  voluntarily  made,  we 
agree  that  the  performance  of  con- 
tracts so  made  was  not  entitled  to 
precedence  over  other  contracts  pre- 
viously taken. 

The  National  Defense  Act  of  June 
3, 1916,  chap.  134,  §  120,  Comp.  Stat; 
§  3115g,  9  Fed.  Stat.  Anno.  2d  ed.  p, 
1343,  empowered  the  President  in 
time  of  war,  or  when  war  is  immi- 
nent, through  the  head  of  any  de- 
partment of  the  government,  to 
place  orders  for  such  products  as 
might  be  required,  and  made  orders 
so  given  obligatory,  and  gave  them 
precedence  over  all  other  orders  and 
contracts^  It  made  any  individual, 
or  the  responsible  head  of  any  asso- 
ciation  or  corporation,  failing  to 
comply  with  the  provisions  of  the 
section,  guilty  of  a  f^ony,  and  pro- 
vided that  upon  conviction  he  should 
be  punished  by  imprisonment  for  not 
more  than  three  years  and  by  a  fine 
not  exceeding  $50,000.  See  39  Stat, 
at  L.  chap.  134,  §  120,  p.  213.  The 
constitutionality  of  this  act  is  not 
challenged.  That  its  enactment  was 
a  lawful  exercise  of  the  war  powers 
of  Congress  must  be  conceded. 

By  an  act  of  Congress  passed  on 
August  29, 1916  (39  Stat,  at  L.  619, 
chap.  418),  a  Council  of  National 
Defense  was  established,  for  the  co- 
ordination of  industries  and  re- 
sources for  the  national  security  and 
welfare.  It  consisted  of  the  Secre- 
tary of  War,  the  Secretary  of  the 
Navy,  the  Secretary  of  the  Interior, 
the  Secretary  of  Agriculture,,  the 
Secretary  of  Commerce,  and  the  Sec- 
retary of  Labor.  The  Council  of 
National  Defense  was  authorized  to 
nominate  to  tiie  President,  who  was 
directed  to  appoint,  an  advisory 
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commission,  each  of  whom  was  to 
possess  special ,  knowledge  of  .some 
industry,  or  otherwise  be  specially 
Qualified  in  the  opinion  of  the  Coun- 
cil for  the  performance  of  the  duties 
imposed.  It  was  miide  the  duty  of 
the  Council  to  direct  investigations 
and  make  recommendations  to  the 
President  and  the  heads  of  executive 
departments,  among  other  things,  of 
data  as  to  amounts,  location,  method, 
and  means  of  production,  and  avail- 
ability of  military  supplies,  and  to 
give  information  to  producers  and 
manufacturers  as  to  the  class  of 
supplies  needed  by  the  military  and 
other  services  of  the  government, 
the  requirements  relating  thereto, 
and  the  creation  of  relations  "which 
will  render  possible  in  time  of  need 
the  immediate  concentration  and 
utilization  of  the  riesources  of  the 
nation,"  and  the  Council  was  author- 
i2ed  to  adopt  rules  and  regulations 
for  the  conduct  of  its  work  which 
were  to  be  subject  to  the  approval 
of  the  President,  and  was  to  provide 
for  the  work  of  the  advisory  com- 
mission. 39  St&t.  at  L.  649,  chap. 
418,  §  2,  Comp.  Stat.  §  3115c,  9  Fed. 
Stat.  Anno.  2d  ed.  p.  1342. 

On  March  4,  1917,  Congiess 
passed  the  Navy  Purchase  Act  <39 
Stat  at  L.  1198.  chap.  180,  Comp. 
Stat.  §  3115ib),  which  provided  as 
follows: 

"(b)  That  in  time  of  war,  or  of 
national  emergency  arising  prior  to 
March  first,  nineteen  hundred  and 
eighteen,  to  be  determined  by  the 
President  by  proclamation,  the 
President  is  hereby  authorized  and 
empowered,  in  addition  to  all  other 
existing  provisions  of  law: 

"First.  Within  the  limits  of  the 
amounts  appropriated  therefor,  to 
place  an  order  with  any  person  for 
such  ships  or  war  nwterial  as  the 
necessitieB  of  the  government,  to  be 
determined  "by  the  President,  may 
require  and  which  are  of  the  nature, 
kind,  and  quantity  usually  produced 
or  capable  of  being  produced  by  such 
person.  Ompliance  with  all  such 
orders  shall  be  obligatory  on  any 
person  to  whom  such  order  ia  given, 
and  such  order  shaH  take  precedence 
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over  all  other  orders  and  contracts 
theretofore  placed  with  such  per- 
son." 

On  April  6, 1917,  Congress  passed 
a  resolution.  (40  Stat,  at  L.  1,  chap. 
1),  which  was  on  the  same  day  ap- 
proved by  the  President,  declaring 
that  a  state  of  war  existed  between 
the  United  States  and  the  Imperial 
German  Government.  On  June  15, 
1917,  Congress  passed  the  Urgent 
Deficiency  Act,  which  provided  as 
follows : 

"(c)  To  require  the  owner  or  oc- 
cupier of  any  plant  in  which  ships  or 
materials  are  built  or  produced  to 
place  at  the  disposal  of  the  United 
States  the  whole  or  any  part  of  the 
output  of  such  plant,  to  deliver  such 
output  or  part  thereof  in  such  quan- 
tities and  at  such  times  as  may  be 
specified  in  the  order.  .  .  . 

**CompIiance  with  all  orders  is- 
sued hereunder  shall  be  obligatoi^ 
on  any  person  to  whom  such  order  is 
given,  and  such  order  shall  take  pre- 
cedence over  all  other  orders  and 
contracts  placed  with  such  person. 
If  any  person  owning  any  ship, 
charter,  or  material,  or  owning,  leas- 
ing, or  operating  any  plant  equipped 
for  the  building  or  production  of 
ships  or  material  shall  refuse  or  fail 
to  comply  therewith  or  to  give  to 
the  Unit«cl  States  such  preference  In 
the  execution  of  such  order,  or  shall 
refuse  to  build,  supply,  furnish,  or 
manufacture  the  kind,  quantities^  or 
qualities  of  the  ships  or  material  so 
ordered,  at  such  reasonable  price  as 
shall  be  determined  by  the  President, 
the  President  may  take  immediate 
possession  of  any  ship,  charter,  ma- 
terial or  plant  of  such  person,  or  any 
part  thereof  without  taking  posses- 
sion of  the  entire  plant,  and  may  use 
the  same  at  such  times  and  in  such 
manner  as  he  may  consider  neces- 
sary or  expedient."  40  Stat,  at  L.  p. 
182,  chap.  29,  Comp.  Stat.  §  3115^d, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  804. 

On  May  22,  1917,  one  A.  Frey,  a 
member  of  the  knit  goods  com- 
mittee of  the  Advisory  Board  of 
National  Defense,  wrote  a  letter  to 
the  pkintlff ,  in  which  he  stated  that 
the  ffovenmient  was  in  the  market 
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for  a  quantity  of  flat  wool  under- 
wear. He  inclosed  specifications  and 
asked  to  be  advised  as  to  how  large 
a  quantity  plaintiff  could  furnish 
prior  to  September  1st  and  at  what 
price.  In  his  letter  he  wrote:  "I 
request  you  not  to  write  me  that  you 
are  sold  up  and  cannot  furnish  any 
of  these  goods.  I  am  aware  that 
this  condition  prevails  with  every- 
one. ...  I  have  before  me  a  list 
of  all  the  manufacturers,  with  their 
capacity  as  figured  out  by  myself  ac- 
cording to  number  of  cards,  and 
there  should  not  be  any  trouble  to 
place  this  amount  within  a  very  rea- 
sonable time.  It  is  not  the  com- 
mittee's intention  to  place  the  whole 
burden  on  one  mill,  but  to  divide  it 
according  to  production.  .  .  ." 

A  similar  communication  had 
been  sent  to  other  manufacturers  of 
woolen  knit  goods  in  Cohoes  and 
Waterford,  and  on  its  receipt  a 
meeting  ot  their  association  was 
called  to  consider  the  matter.  AH 
agreed  that  the  letter  was  intended 
by  the  government  as  a  demand,  and 
they  sent  a  representative  to  New 
York,  there  to  confer  with  the  chair- 
man of  the  Knit  Goods  Committee 
of  the  Council  of  National  Defense, 
and  to  inform  him  of  the  quantity 
they  could  produce,  and  still  fill  mi 
their  civilian  orders.  The  plaintiff's 
proposal  was  to  furnish  10,000  doz- 
ens during  1917.  The  chairman  of 
the  Knit  Gh>ods  Committee  increased 
the  amount  to  12,000  dozens  with- 
out consulting  the  plaintiff.  This 
brought  a  protest  from  plaintiff, 
saying  that  £f  so  large  an  order  were 
placed  deliveries  would  have  to  be 
made  later.  To  this  the  chairman 
replied  that,  since  it  was  possible  to 
make  the  large  amount,  the  plain- 
tiff would  have  to  do  it.  Thereafter 
regular  contract  forms  were  sent  to 
the  manufacturers,  including  the 
plaintiff,  and  were  signed.  The  or- 
ders thus  placed  were  for  the  Army, 
and  they  did  not  interfere  with  civil- 
ian deliveries ;  the  capacity  of  plain- 
tiff's mill  being  sufficient  for  both 
the  Army  and  the  civilian  orders. 
The  difliculties  arose  later,  when  the 
order  for  the  Naw  came  in.  Hie 
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capacity  of  plaintilT's  mill  for  the 
year  1917  was  33,059]i^  dozens,  and 
prior  to  the  Navy's  order  the  total 
civilian  and  Army  orders  aggre- 
gated 31,945y\  dozens. 

Then  July  2.  1917,  the  chairman 
of  the  Knit  Goods  Committee  wrote 
the  plaintiff  that  his  committee  had 
received  an  emergency  call  from  the 
Navy  Dep^ment^  and  that  it  was 
absolutely  necessary  that  the  under- 
wear should  be  furnished  for  the  use 
of  the  sailors  on  the  North  sea  serv- 
ice in  the  winter,  as  the  underwear 
in  use  was  too  light.  He  continued : 
**This  underwear  can  be  made  by 
only  a  limited  number  of  mills  in  the 
country.  We  have  carefully  appor- 
tioned it  among  the  different  mills, 
and  know  that  we  cannot  secure  the 
quantity  needed  unless  we  can  re- 
ceive from  you  25,000  shirts  and 
25,000  drawers  by  October  1st,  and 
the  same  quantity  additional  by  De- 
cember 1st." 

The  plaintiff  addressed  the  fol- 
lowing letter  to  the  chairman: 

Dear  sir: — ^In  reference  to  the 
Navy  or(Jer,  would  say  we  have  gone 
over  this  matter  carefully  and  con- 
servatively, and  we  find  that  you 
have  allotted  to  us  about  2,000  dozen 
more  than  we  can  produce  in  the 
prescribed  time.  This  is  known  aa  a 
six-set  mill,  and  we  can  only  produce 
so  many  dozen  per  week ;  we  are  not 
as  large  in  size  as  the  Hope  Knitting 
Company  or  the  William  Moore 
Knitting  Company. 

"In  adition  to  tiiis,  we  are  facing 
the  annual  shutdown  for  one  week's 
vacation  during  the  last  week  in 
August,  which  we  do  not  see  any 
w^  to  avoid,  as  the  help  have  had 
this  vacation  eveiy  year  for  the  last 
forty  years.  We  are  willing  to  do 
all  in  our  power  to  give  the  govern- 
ment every  dozen  we  can  produce 
within  the  allotted  time,  but,  as  we 
said  before,  you  have  allotted  to  us 
2,000  dozen  more  than  we  can  pro- 
duce within  the  time  allowed.  Wish 
you  would  kindly  let  us  hear  from 
you  on  this  matter  and  oblige." 

To  this  the  chairman  replied  as 
follows:  "Gentlemen: — Your  let- 
ter of  the  19th  inst,  is  at  hand.  We 
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have  telephoned  to  the  Navy  De- 
partment, suggesting  that  12,000 
shirts  and  12,000  drawers  of  the 
Navy  underwear  shall  foe  canceled 
from  your  order,  and  we  shall  ar- 
range to  transfer  that  quantity  to 
another  mill." 

Upon  receipt  of  the  Navy  order 
the  manufacturers  of  knit  goods  at 
Cohoes,  including  the  plaintiff, 
again  called  a  nieeting  and  appoint- 
ed a  committee  to  go  to  New  York 
and  confer  with  Mr.  Cromwell,  the 
chairman  of  the  Knit  Goods  Com- 
mittee of  the  Council  of  National 
Defense. 

The  testimony  shows  that  the 
committee  saw  Mr.  Cromwell  with 
the  following  results: 

Q.  Will  you  give  us  the  conver- 
sation as  near  as  you  recollect  it, 
which  occurred  with  Mr.  Cromwell? 

A.  We  told  him  we  were  in  re- 
ceipt of  his  letter  for  emergency 
wear,  and  we  came  down  to  under- 
stand it.  We  explained  it  would 
take  our  entire  production  for  the 
entire  year,  if  they  insisted  on  us 
taking  this  order.  His  reply  was 
that  it  was  an  emergency  order,  and 
was  absolutely  necessary  to  have  it. 
The  soldiers  were  up  in  the  North 
sea — 

Q.  The  sailors,  you  mean? 

A.  Yes;  with  very  light  under- 
wear, freezing  to  death,  and  there 
was  no  way  we  could  get  out  of 
making  it,  and.  we  had  to  take  our 
share — he  was  sorry,  but  it  had  to 
be  done.  We  spoke  to  him  about 
putting  off  deliveries  of  the  Army 
stuff  to  January,  February,  and 
March ;  told  him  that  would  help  us 
out  with  our  trade.  He  said  it  was 
absolutely  impossible;  that  the  civil- 
ian trade  would  have  to  wait  until 
the  Army  and  Navy  were  taken  care 
of.  The  committee  had  notified  all 
its  mills  to  that  effect,  to  set  aside 
civilian  business  to  take  care  of 
these  orders. 

The  testimony  shows  that  Mr. 
Cromwell  was  the  personal  repre- 
sentative of  Paymaster  Hancock, 
the  officer  in  charge  of  the  purchas- 
ing division  of  the  Bureau  of  Sup- 
plies and  Accounts  of  the  Navy  De> 


Digitized  by  Google 


1422  AMERICAN  LAW  RE 

partment,  and  it  was  through  Crom- 
well, as  Hancock  testified,  that  the 
Navy  communicated  with  the  plain- 
tiff. There  is  also  testimony  that 
the  Secretary  of  War  issued  instruc- 
tions, stating  that  he  would  hold  the 
Army  officials  responsible  for  sup- 
plying the  Army,  and  that  they 
were  to  leave  to  the  Supplies  Com- 
mittee of  the  Council  of  National 
Defense  all  of  such  purchases.  So 
far  as  Army  ordei:8  were  concerned, 
they  appear  to  have  been  handled  by 
the  several  advisory  committees  of 
the  Council.  In  the  placing  of  the 
orders  for  knit  goods  there  was  no 
contract  between  the  manufactur- 
ers and  the  officers  of  the  Army. 
The  manufacturers  of  knit  goods 
dealt  with  the  Knit  Goods  Com- 
mittee, and  with  Mr.  Cromwell,  who 
was  placed  in  charge  of  all  Army 
purchases  of  such  goods.  This  fact 
needs  to  be  kept  in  mind  in  consider- 
ing the  letter  from  Frey,  already  re- 
ferred to,  Frey  being  a  member  of 
the  committee  of  which  Cromwell 
was  the  chairman. 

It  ifl  not  necessary  to  state  all  the 
communications  which  passed  be- 
tween the  plaintiff  and  those  who 
represented  the  government ;  and 
we  see  nothing  in  the  record  which 
differentiates  the  orders  placed  for 
the  Army  from:  those  placed  for  the 
Navy.  The  plaintiff  was  alike  given 
to  understand  that  the  orders  were 
to  have  precedence  over  civil  con- 
tracts, and  that  the  i>laintiff  was  re* 
quired  to  furnish  the  goods.  If  one 
order  was  compulsory,  all  were ;  and 
if  any  one  was  contractual,  all  the 
others  were.  That  the  issue  between 
the  parties  to  this  litigation  may  be 
the  better  understood,  we  shall  re- 
fer at  some  length  to  the  corre- 
spondence which  passed  between 
them,  concerning  the  demand,  which 
the  government  had  made  upon  the 
plaintiff  and  defendant's  disposition 
respecting  it. 

The  Navy  order  was  received  by 
plaintiff  on  July  2,  1917,  and  two 
days  later  plaintiff  wrote  defendant 
that  the  government  had  taken  over 
its  entire  plant  production  for  the 
next  six  months.    This  letter  de- 
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fendant  replied  to  on  July  16th,  and 
wrote:  "We. beg  to  state  that  we 
cuinot  recognize  your  authority  to 
cancel  any  of  the  goods  we  have  on 
order  with  you." 

The  defendant  continued  to  de- 
mand delivery  from  time  to  time. 
.Finally,  on  September  17th,  plain- 
tiff wrote  defendant,  explaining  at 
length  the  situation  in  which  it  had 
been  placed  by  the  government,  and 
stating  that  it  would  be  impossible 
for  it  to  make  any  further  delivery 
on  defendant's  order  during  the 
year,  adding:  "We  dislike  to  ad- 
vise you  to  this  effect,  but  it  is  only 
fair  that  you  should  be  fully  in- 
formed of  the  situation.  We  have 
no  means  of  knowing  whether  we 
will  be  called  upon  to  make  more 
goods  for  the  United  States  govern- 
ment, and  in  consequence,  as  first 
stated  herein,  we  are  unable  to  ad- 
vise when  we  will  be  able  to  make 
any  deliveries." 

.  In  reply  defendant  wrote  oA  Sep- 
tember 21st :  "This  is  to  advise  you 
that  we  hold  you  liable  in  damages 
for  any  failure  on  your  part  to  nuJce 
deliveries  in  accordance  witih  your 
contract." 

On  October  15th  defendant 
wrote:  "Inasmuch  as  you  have 
failed  to  comply  with  your  contract 
with  us,  we  shall  ask  that  you  deduct 
from  the  amount  of  our  bill  the  dam- 
age which  we  have  sustained  by  rea- 
spn  of  your  default." 

The  plaintiff  referred  defendant 
to  Mr.  Cromwell,  chairman  of  the 
Committee  of  National  Defense,  for 
any  information  it  desired  in  regard 
to  the  plaintiff's  making  goods  for 
the  government  of  Qie  United 
States.  To  this  defendant  on 
October  23d  replied:  ''Whatever 
damages  are  due  us,  occasioned  by 
your  deliberate  breach  of  contract,  it 
is  now  up  to  you  to  make  good.  It 
is  not  our  wish  or  desire  to  drag 
Mr.  Cromwell  into  this  controversy, 
and  we  do  not  understand  what  he 
can  say  which  in  any  way  would  jus- 
tify a  deliberate  breach  of  the  con- 
tract on  your  part" 

It  appears  that  plaintiff  in  the 
meantime  had  taken  the  matter  up 
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with  Mr.  Cromwell,  sending  to  him 
the  correspondence  which  had 
passed  between  it  and  defendant, 
whereupon  Mr.  Cromwell  wrote  the 
following  letter  to  plaintiff : 

Knit  Goods  Committee  of  the  Coun- 
cil of  National  Defense. 

New  York,  Oct.  23,  1917. 
Messrs.  Moore  &  Tiemey, 

Cohoes,  N.  Y. 
Gentlemen. — 

We  have  read  the  correspondence 
sent  us  between  you  and  the  Rox- 
ford  Knitting  Company  in  regard  to 
an  unfilled  order  which  you  took 
from  thfem  for  civilian  trade.  No 
business  placed  by  the  Knit  Goods 
Committee,  nor  to  the  best  of  our 
knowledge  by  any  other  agency  of 
the  Council  of  National  Defense,  can 
be  used  as  an  excuse  to  cancel  obli- 
gations of  civilian  trade.  AU  that 
the  government  did  was  to  insist 
that  its  orders  should  be  given  pri- 
ority in  delivery,  and  that  civilian 
orders,  so  far  as  they  interfere  with 
the  government  requirements, 
should  be  postponed  in  delivery. 
Yours  truly. 

Lincoln  Cromwell, 

Chairman  Knit  Goods  Committee. 

On  October  27th  plaintiff  again 
wrote  defendant  at  length  a  full  ac- 
count of  what  had  been  done  and 
said:  '*We  have  not  canceled,  nor 
did  we  intend  to  cancel,  any  of  our 
contracts  with  the  civilian  trade." 
The  letter  concluded  as  follows: 
"The  government  is  insisting  that 
they  are  entitled  to  priority  over 
the  civilian  trade,  and  this  is  exactly 
what  we  have  advised  all  our  cus- 
tomers, including  you,  that  we  are 
compelled  to  fulfil  first  the  govern- 
ment requirements,  give  them  prior- 
ity, and  afterwards  will  furnish  the 
civilian  trade." 

In  reply  defendant  closed  the  cor- 
respondence on  November  2d,  writ- 
ing: "The  reason  you  assign  in 
your  communication  we  cannot 
recognize  as  in  any  way  affecting 
our  contract,  either  from  a  moral  or 
legal  standpoint." 

It  thus  appears  that,  notwith- 
standing the  fact  that  defendant 
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knew  that  the  underwear  was  abso- 
lutely required  for  the  immediate 
needs  of  the  soldiers  and  sailors  of 
the  United  States  engaged  in  the 
war,  and  in  spite  of  the  ttdt  that  it 
knew  that  the  Council  .of  National 
Defense  had  stated  that  the  govern- 
ment must  have  the  goods,  and  have 
them  at  once,  defendant  declined  to 
see  in  these  facts  any  moral  or  legal 
excuse  for  plaintiff's  inability  to  de- 
liver to  it  the  goods  ordered  for  its 
civilian  trade  and  business.  As 
respects  the  first  "order,"  dated 
June  6,  1917,  there  appears  in  the 
record  what  is  entitled  '^Contract 
for  Supplies.  .  .  ."  It  declares 
that  "these  articles  of  agreement 
entered  into  this  6th  day  of  June, 
1917,  between  Colonel  M.  Gray  Za- 
linski  Quartermaster  Corps^  United 
States  Army,  of  the  first  part,  for 
and  in  behalf  of  the  United  States  of 
America,  and  Moore  &  Tiemey, 
.  .  .  witness  that  the  said  parties 
do  hereby  mutually  covenant  and 
agree,  ..." 

As  respects  the  second  "order," 
dated  July  25,  1917,  it  appears  that 
the  Navy  Department,  under  date  of 
July  23,  1917,  notified  the  plaintiff 
that  "the  foltowing  classes  in  your 
proposal  for  naval  supplies  .  .  . 
are  hereby  awarded  you  under  con- 
tract No.  31,378,"  and  that  in  due 
course  a  formal  contract  would  be 
forwarded  for  execution ;  and  under 
date  of  July  25,  1917,  the  Depart- 
ment states  that  "a  contract  num- 
bered as  stated  above  (No.  31,378), 
and  dated  4th  August,  1917,  has 
been  entered  into  with"  plaintiff. 

As  respects  the  third  "order,"  the 
War  Department,  under  date  of 
November  15,  1917,  notified  the 
plaintiff  in  writing  as  follows :  "In 
accordance  with  your  offer,  contract 
is  awarded  you  for  furnishing  and 
delivering  at  the  New  York  depot 
of  this  corps.  ..."  Then  fol- 
lowed the  statement  that  "this  con- 
tract will  be  dated  November  16, 
1917."  This  was  signed,  "H.  L. 
Hirsch,  Colonel,  Q.  M.  Corps,  in 
charge."  Then,  under  date  of  No- 
vember 30,  1917,  a  letter  was  writ- 
ten to  the  plaintiff,  stating  that 
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there  was  inclosed  the  "contract"  in 

triplicate,  dated  November  16, 1917, 
which  plaintiff  was  requested  to 
sign  and  return  at  the  earliest  prac- 
ticable date. 

As  respects  the  fourth  "order," 
the  War  Department,  under  date  of 
December  11,  1917,  informed  the 
plaintiff  that  "in  accordance  with 
your  offer,  contract  is  awarded  you 
for  furnishing  to  this  corps.  ..." 
Then  followed  the  statement: 
"This  contract  will  be  dated,  Decem- 
ber 12,  1917."  Prior  to  the  award- 
ing of  this  contract,  and  on  Decem- 
ber 7,  1917,  the  Committee  on  Sup- 
plies from  its  New  York  office  wrote 
the  advisory  commission  of  the 
Council  of  Natioi)al  Defense,  advis- 
ing "the  following  purchase"  from 
the  plaintiff  of  the  undershirts  and 
drawers  in  the  amounts  and  prices 
as  they  were  afterwards  included  in 
iba  award  of  tiie  contract  above  re- 
ferred to,  under  date  of  December 
11, 1917. 

All  four  of  the  plaintiff's  "orders" 
thus  appear  in  the  record  as  formal 
contracts,  reduced  to  writing,  and 
signed  by  the  contracting  parties, 
wiUi  their  names  at  the  end  thereof. 
An  order,  strictly  si)eaking  is  a 
command  or  a  direction.  Hence,  de- 
fendant insists  that  what  the  plain- 
tiff calls  "orders"  were  not  in  real- 
ity orders,  placed  pursuant  to  a  com- 
mandeering statute,  but  ordinary 
voluntary  contracts,  and  it  asserts 
that  such  contracts  made  with  the 
government,  even  in  time  of  war, 
afford  no  legal  excuse  for  the  non- 
performance of  civilian  contracts, 
and  that  if  such  civilian  contracts 
are  to  be  displaced  it  can  be  only  be- 
cause some  statute  has  so  provided. 
The  National  Defense  Act  has  not 
so  provided,  but  has  empowered  the 
President  "to  place  an  order,"  and 
made  "all  such  orders"  obligatory, 
and  provided  that  "they  [the  or- 
ders] shall  take  precedence  over  all 
other  orders  and  contracts." 

The  Navy  Department  devised  a 
form  of  order  which  was„  a  com- 
mand or  direction,  the  first  line  of 
which  was :  "Effective  July  1, 1917, 
please   be  prepared   to  furnish. 
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.  .  .  "  It  then  went  on  to  declare: 
The  particular  points  "at  which  de- 
liveries of  these  items  will  be  called 
for  under  this  order,  as  well  as  the 
forms  of  delivery  required,  are  to 
be,  .  .  .  "  and  "the  prices  to  be 
paid  for  such  petroleum  products  as 
you  may  be  required  to  deliver  are 
to  be  determined  later."  This  form 
of  order  was  not  used  for  the  Navy 
contract  upon  which  the  plaintiff  in 
this  case  sues,  and  which  is  dated 
August  4,  1917.  And  in  a  letter 
dated  March  28,  1918,  and  signed, 
"Hancock,  by  direction  of  the  Pay- 
master General,"  it  is  said:  "Con- 
tracts for  supplies  for  the  Navy  are 
made  pursuant  to  §§  3709  and  371B 
of  the  Revised  Statutes,  Comp.  Stat. 
§§  6832,  6862,  8  Fed.  Stat.  Anno.  2d 
ed.  pp.  336,  346.  .  .  .  When 
orders  are  placed  under  the  com- 
mandeering power,  as  delegated  to 
the  Secretary  of  the  Navy,  by  the 
President  of  the  United  States,  a 
Navy  order  Is  used  to  distinguish 
the  same  from  the  usual  contract" 
The  defendant  claims  that  the 
government  proceeded  under  §  3709 
of  the  Revised  Statutes,  Comp.  Stat 
6832,  8  Fed.  Stat.  Anno.  2d  ed.  p. 
36.  That  section  provides  that  all 
purchases  and  contracts  for  supplies 
in  any  of  the  departments  shall  be 
made  by  advertising  when  the-  pub- 
lic exigencies  do  not  require  inmie- 
diate  delivery,  and  adds:  "When 
immediate  delivery  or  performance 
is  required  by  the  public  exigency, 
the  articles  or  service  required  may 
be  procured  by  open  purchase  or 
contract,  at  the  places  and  in  the 
manner  in  which  such  articles  are 
usually  bought  and  sold,  or  such 
services  engaged,  between  individ- 
uals." 

It  is  clearly  evident,  the  defend- 
ant says,  that  the  supplies  for  the 
Army  were,  so  far  as  this  plaintiff  is 
concerned,  obtained  under  §  3709,  in 
the  form  of  purchases  entered  into 
by  contract,  and  were  not  obtained 
by  "order"  under  a  commandeering 
statute.  When  the  government  had 
to  resort  to  the  commandeering 
power,  it  used  an  "order,"  and  the 
price  to  be  paid  was  left  open,  and 
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was  to  be  subsequently  fixed.  In 
other  cases  the  matter  was  put  in 
contract  form,  and  the  price  to  be 
paid  was  specified,  having  been 
agreed  upon  in  advance.  There  is 
not  a  word  in  these  contracts  to 
show  that  they  are  commandeering 
orders,  or  were  to  be  regarded  as 
such.  Neither  is  there  anything  in 
the  record  to  show  that  the  plaintiff, 
prior  to  or  at  the  time  of  the  execu- 
tion of  the  contracts,  was  informed 
by  anyone  that  these  writings  em- 
bodied commandeering  orders. 

It  may  be  conceded  that  the  plain- 
tiff knew,  at  the  time  the  corre- 
spondence began  between  it  and 
those  representing  the  government 
concerning  the  needed  supplies*  that 
the  government  could  commandeer 
its  plant  and  compel  acquiescence 
with  its  wishes.  It  does  not  follow, 
because  this  was  known,  that  any 
contracts  made  with  such  knowl- 
edge, even  though  they  may  be  emer- 
gency contracts,  are  to  be  regarded 
as  though  they  were  conomandeering 
orders.  The  statutes  do  not  say 
that  all  contracts  made  with  the 
government  in  a  period  of  national 
emergency  are  to  have  precedence 
over  civilian  contracts.  Whether 
Congress  ought  to  have  said  so,  we 
need  not  inquire.  It  is  sufficient  for 
us  that  it  has  not  said  so,  and  that 
we  cannot  write  into  the  statutes 
what  Congress  has  left  out  of  them. 

But  the  question  remains  whether 
the  fact  that  the  plaintiff  signed  the 
contracts  submitted  to  it  is  decisive 
of  the  issue  herein  involved.  The 
plaintiff  contends  that  the  forms 
used  cannot  take  away  the  real  sub- 
stance of  what  occurred  between  it 
and  the  representatives  of  the  gov- 
ernment. It  contends  that,  in  view 
of  all  that  passed  between  the  par- 
ties, the  correspondence  and  person- 
al interviews,'  as  well  as  because  of 
l^e  exigencies  and  emergencies  of 
the  Army  and  Navy,  it  believed,  and 
had  the  right  to  believe  that,  in  ac- 
quiescing in  the  demands  made  upon 
it,  the  plaintiff  was  obeying  com- 
mandeering orders,  knowing,  as 
plaintiff  did,  that  if  it  did  not  yield 
11  A.L.R.— 90. 
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its  assent  the  government  could  and 
would  reach  its  strong  hand  out  and 
take  its  mills;  and  the  court  below 
was  clearly  of  the  opinion  that  it 
was  not  necessary  to  use  the  par- 
ticular form  of  order  that  was. 
adopted,  but  that  an  order  obliga- 
tory on  the  manufacturer  could  be 
placed  in  other  ways.  The  learned 
district  judge,  referring  to  this, 
said:  "If  A.,  desiring  to  purchase 
for  family  use  a  bill  of  groceries  re- 
quired by  him,  goes  to  tke  grocery- 
man,  and,  ascertaining  prices  for 
merchandise  to  be  paid  for  on  deliv- 
ery, and  that  delivery  is  or  will  be 
made  on  request,  says  'Please  send 
to  my  house  the  following  articles,'' 
naming  them,  'required  by  me'  and 
the  merchant  says,  *I  will  do  so,'  haa 
not  A.  placed  an  order  therefor,  and 
one'  obligatory  on  the  merchant,  as- 
suming it  to  be  the  duty  of  the  mer- 
chant to  fill  orders  when  given? 
Would  it  change  the  nature  or  char- 
acter of  the  transaction  that  the 
parties  then  made  and  signed  a  writ- 
ten memorandum  of  what  had  oc- 
curred ?  In  such  case,  as  here,  there 
would  be  a  valid  contract;  but  can  it 
be  said  an  order  was  not  placed, 
within  the  ordinary  meaning  of  the 
words  'place  an  order*?" 

It  must  be  admitted  that  neither 
the  National  Defense  Act  nor  the 
Navy  Purchase  Act  prescribe  any 
stereotyped  form  of  order  which 
must  he  used.  An  order  might  be 
placed  under  the  form  and  terms  of 
polite  request.  It  is  left  to  the  dis- 
cretion of  the  government  to  deter- 
mine the  manner  in  which  orders- 
are  to  be  placed,  and  how  its  inten- 
tions are  to  be  communicated,  orally 
or  by  writing.  They  may  be  made 
known  by  telegram,  or  by  telephone, 
or  by  letter.  The  acts  of  Congresa 
do  not  prescribe  the  method  of  com- 
munication, nor  the  form  of  it.  In 
this  case  the  plaintiff  was  informed 
by  letter  and  by  oral  communication 
that  the  government  must  have  the 
supplies,  that  it  must  have  them  at 
once,  that  deliveries  must  take  pre- 
cedence over  civilian  deliveries^ 
which  must  wait,  and  that  the  plain-' 
tiff  miiat  comply  with  the  govem- 
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ment's  requirements.  Under  date  ot 
October  23,  1917,  Crom)vell  wrote 
the  plaintiff :  "All  that  the  grovem- 
ment  did  was  to  insist  that  its  or- 
ders  should  be  given  priority  in  de- 
livery, and  that  civilian  orders,  so 
far  as  they  interfere  with  the  s^ov- 
emment  requirements,  ahould  be 
postponed  in  delivery." 

There  is  evidence  in  the  record  to 
show  that  the  use  of  the  contract 
form  was  a  matter  of  departmental 
routine,  and  used  where  compul- 
sory orders  had  been  placed.  The 
officer  in  charge  of  the  Purchasing 
Division  of  the  Bureau  of  Supplies 
of  the  Navy  Department  was  asked 
whether,  when  he  issued  "orders" 
under  the  commandeering  statutes, 
he  used  the  form  which  has  been  set 
forth  in  this  opinion  as  one  adopted 
for  compulsory  orders.  His  reply 
was,  "Not  in  all  cases."  He  was 
then  asked,  "When  you  didn't  use 
that  form,  what  did  you  use?"  He 
replied,  "Used  the  ordinary  contract 
form."  He  added  that  he  used  it 
without  any  changes.  He  was 
asked,  referring  to  the  contract 
form,  "Was  that  a  method  employed 
in  your  Department  for  ordering 
goods  under  these  acts  (com- 
mandeering statutes)  that  have 
been  referred  to?"  He  answered, 
"Yes,  sir."  He  was  asked,  "How 
could  an  outsider  teU  whether  a 
formal  contract  was  in  fact  a  naval 
order,  an  order  under  these  stat- 
utes?" To  this  he  replied,  "I  don't 
know,  except  by  developing  all  the 
facts  surrounding  the  case,"  His 
attention  was  called  to  the  telegram 
sent  in  July,  1917,  by  the  Paymaster 
General  of  the  Navy  to  the  plaintiff, 
which  read  as  follows:  "Thirty- 
eight  thousand  suits  underwear 
awarded  you  four  dollars  thirty-four 
cents  each." 

He  was  asked  whether  that  tele- 
gram was  a  form  of  "ordering" 
goods  under  the  statutes  (the 
National  Defense  and  allied  acts). 
His  answer  was,  "Yes,  sir."  He  also 
testified  that  he  personally  pre- 
pared the  "order"  form,  as  distin- 
guished from  the  "contract"  form, 
and  that  in  the  thoufl^t  of  the  De- 


partment "the  contract  was  an 
agreement  with  regard  to  the  price 
of  the  material,"  and  that  whether 
the  one  form  or  the  other  was  used 
was  a  matter  "addressed  rather  to 
the  sensibilities  of  the  people  than 
to  any  reason  for  the  application  of 
the  authority  which  Congress  gave 
the  Department."  The  court  stated 
that  what  he  understood  the  witness 
to  mean  was  that,  when  an  order 
was  given,  the  Department  did  not 
in  all  cases  use  the  "order"  form, 
but  that  that  form  was  only  used  in 
those  cases  where  it  was  necessary 
to  use  it  to  bring  about  results. 
And  the  witn^  replied,  "That  was 
the  custom." 

The  following  colloquy  took  place 
between  the  court  and  the  witness: 

Q.  Well,  you  say  here — will  read 
this  last  clause — ^*^When  orders  are 
placed  under  the  conunandeering 
clause  as  delegated  to  the  Secretary 
of  the  Navy  by  the  President  of  the 
United  States,  the  Navy  order  is 
used  to  distinguish  the  same  from 
the  usual  contract."  As  I  under- 
stand you  now,  Uiat  was  not  done  in 
all  cases? 

A.  Not  done  in  all  cases,  unless  we 
had  to  resort  to  the  commandeering 
power.  If  it  came  down  finally  to  a 
power,  where  we  couldn't  agree  on 
the  contract,  and  the  only  power  we 
had  left  was  to  make  them  go  ahead, 
then  we  used  the  Navy  order  form. 

At  the  time  these  "orders"  were 
given  to  the  plaintiff  it  is  well  to  re- 
member that  all  the  conditions 
which  justified  a  commandeering  6r- 
der  existed.  From  all  this  the  plain- 
tiff claims  that  the  testimony  shows 
that  it  is  not  the  particular  form  of 
agreement  which  was  entered  into, 
or  the  particular  notices  of  awud 
that  were  given  that  are  the  de- 
termining feature,  but  it  is  the  'En- 
tire transaction  between  the  govern- 
ment and  the  manufacturer  that 
should  be  considered,  in  asceHain- 
ing  whether  the  transaction  was  vol- 
untary on  the  pari!  of  the  individual, 
or  wheth^  it  was  done  under  the 
direction  of  the  paramount  war  pow- 
er of  the  government.  That  fbe  en- 
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tire  surroundinsT  circuniBtances 
must  be  considered  to  determine 
whether  the  formal  contract  entered 
into  was  a  voluntary  agreement  cov- 
ering the  whole  matter,  or  whether 
it  was  a  mere  settlement  of  details 
after  the  manufacturer  had  been  di- 
rected to  furnish  certain  material. 
And  it  affirmatively  appears  that  the 
officer  in  change  of  the  purchase  of 
supplies  for  the  Navy  thought  he 
was  entitled  to  use,  and  did  use,  the 
contract  form  in  cases  where  the 
parties  on  both-  sides  reached  an 
agreement  with  regard  to  the  price 
of  material.  And  in  this  case  the 
parties  had  reached  such  an  agree- 
ment. 

It  is  evident  that  the  plaintiff  and 
the  representative  of  the  Navy  De- 
partment considered  that  a  com- 
mandeering or  compulsory  order 
was  placed.  When  the  Paymaster 
of  the  Navy  was  on  the  stand,  the 
court  said  to  him:  'They  [the 
plaintiffs]  contend,  in  view  these 
letters  and  the  war  exigencies  and 
the  needs  of  the  Navy,  that  they  be- 
lieved and  had  the  right  to  believe, 
not  only  that  they  were  following 
a  commandeering  order,  but  the 
government  had  the  right  so  to  con- 
sider it,  and  if  they  had  turned 
around  and  said,  'We  won't  take  the 
contract,  we  won't  have  anything  to 
do  with  it,'  that  the  government 
could  have  reached  its  strong  hand 
out  and  taken  their  mills." 

And  the  Paymaster  replied,  "I 
agree  with  that  point  entirely."  But 
after  all,  it  is  not  decisive  to  ascer- 
tain what  the  plaintiff  or  the  Pay- 
master thought  was  being  done,  or 
intended  to  do.  The  real  question  is 
as  to  what  in  fact  was  done.  In  or- 
der that  civil  contracts  should  be 
postponed  by  "orders"*subsequently 
placed  by  the  government,  it  is  nec- 
essary that  those  orders  should  be 
placed  in  accordance  with  the  Com- 
mandeering Act,  if  the  act  indicates 
the  method  to  be  pursued.  If  of- 
ficials of  the  War  and  Navy  Depart- 
ments  entertain  erroneous  views  of 
their  power  and  of  the  construction 
to  be  placed  upon  an  act  of  Con^ 
gress,  their  decision  cannot  make  it 
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the  duty  of  the  courts  to  perpetuate 
the  error,  and  override  the  statute, 
and  deprivb  individuals  of  their  con- 
tract rights.  The  National  Defense 
Act,  as  we  have  seen,  does  not  pre- 
scribe the  method  by  which  an  order 
shall  be  placed,  beyond  providing 
that  the  President,  through  the  head 
of  any  department  of  the  govern- 
ment, may  place  an  order,  compli- 
ance with  which  shall  be  obligatory, 
and  shall  take  precedence  over  all 
other  orders  and  contracts. 

We  think  that  under  this  statute 
an  order  need  not  be  signed  either 
by  the  President  or  by  the  head  of  a 
department.  It  is  enough  that  the 
order  is  the  order  of  either,  and 
there  is  a  presumption  that,  when 
an  order  is  sent  out  from  the  ap- 
propriate executive  department  in 
the  regular  course  of  business,  such 
order  is  with  the  knowledge  and  ap- 
proval of  Uie  Secretuy,  unless  the 
contrary  appears.  Medkirk  v. 
Uinted  States  (1910)  45  Ct.  CI.  395, 
403.  And  the  act  of  a  head  of  a 
department  is,  in  legal  contempla- 
tion, the  act  of  the  President.  Scott 
v.  Carew,  196  U.  S.  100, 109, 110,  49 
L.  ed.  403,  405,  406,  25  Sup.  Ct.  Rep. 
193.  He  speaks  and  acts  through 
the  heads  of  the  several  depart- 
ments in  relation  to  subjects  which 
appertain  to  their  respective  duties. 
Confiscation  Cases  (United  States  v. 
Clarke)  20  Wall.  92,  109,  22  L.  ed. 
320,  323;  Wilcox  v.  Jackson,  13  Pet. 
498,  10  L.  ed.  264.  And  see  United 
States  V.  Eliason,  16  Pet.  291,  10  L. 
ed.  968 ;  United  States  v.  Farden,  99 
U.  S.  10, 12,  25  L.  ed.  267;  Wolsey  v. 
Chapman,  101  U.  S.  755.  769,  26  L. 
ed.  915,  920;  Runkle  v.  United 
States,  122  U.  S.  543,  557,  30  L.  ed. 
1167,  1171,  7  Sup.  Ct.  Rep.  1141. 
And  as  it  is  impossible  that 
each  head  of  a  department  should 
pei^orm  in  person  all  the  business 
of  his  department,  the  law  allows 
him  to  act  through  subordinate 
agents  in  his  department,  whose  le- 
gal power  is  included  in  his,  just  as 
his  is  included  in  that  of  the  Presi- 
dent. See  6  Ops.  Atty.  Gren.  583, 
587. 

The  Supreme  Court  in  Williams  v. 
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United  States,  1  How.  290,  11  L.  ed. 
135,  declared  that  the  President 
could  not  be  required  to  become  the 
administrative  officer  of  every  de- 
partment,  or  to  perform  in  person 
the  numerous  details  incident  to 
services  which,  by  the  Constitution 
and  laws,  he  is  required  and  ex- 
pected to  perform.  In  that  case  an 
act  of  Congress  prohibited  the  ad- 
vance of  public  money  In  any  case 
whatsoever  to  the  disbursing  officers 
of  the  government,  except  under  the 
special  direction  of  the  President, 
and  the  court  held  that  this  did  not 
require  the  personal  and  minis- 
terial performance  of  this  duty  to  be 
exercised  in  every  instance  by  the 
President,  under  his  own  hand,  and 
never  in  any  respect  delegated.  A 
contraiy  construction  of  the  law,  it 
was  said,  would  be  so  fraught  with 
mischief  to  the  public  service  that  it 
could  not  be  entertained. 

The  intention  of  Congress  in  en- 
acting the  National  Defense  Act  and 
the  allied  acts  was  in  part  to  enable 
the  President,  acting  through  the 
heads  of  departments,  to  place  com- 
pulsory orders  for  war  supplies  and 
materials,  and  to  give  to  orders  so 
placed  priority  over  civil  contracts. 
No  doubt  it  was  desirable,  in  placing 
all  such  orders,  to  have  done  so  in  a 
writing  which  expressly  stated  that 
the  orders  were  issued  under  au- 
thority of  the  National  Defense  Act, 
and  that  they  were  to  have  priority 
over  all  civil  contracts.  But  as  no 
particular  form  or  method  was  pre- 
scribed by  the  acts,  beyond  declar- 
ing that  they  should  be  placed  by 
the  President  through  the  heads  of 
departments,  and  as  the  heads  of  de- 
partments may  ordinarily  act 
through  their  subordinates,  the  ma- 
jority of  the  cpurt  hold  that  they 
were  entitled  so  to  act  in  the  giving 
of  orders  under  these  acts. 

The  majority  of  the  court  are  not 
inclined  to  regard  the  word  "order," 
in  the  National  Defense  Act,  in  the 
provision  which  authorizes  the  plac- 
ing of  orders  which  are  to  have  pri- 
ority over  civil  contracts,  as  neces- 
sarily exclusive  of  orders  which  the 


government  has  placed  and  put  into 
a  writing  which  ap- 
pears to  be  contrac-  2iit»£wSS?'* 
tual,  because  a  price  i»r  m»^nmnt 
to  be  paid  is  Btalfed  ZT^t^^u^ 
therein  and  signed 
by  both  parties.  The  Century  Dic- 
tionary defines  the  verb  "order"  as 
meaning:     "To   command  to  be 
made,  done,  issued,  etc.;  give  a 
commission  for;  require  to  be  sup- 
plied or  furnished ;  as  to  order  goods 
through  an  agent." 

The  same  authority  defines  the 
noun  as:  "Authoritative  direction; 
injunction;  mandate;  comsnand, 
whether  oral  or  written ;  instruction, 
as,  to  receive  orders  to  march;  to 
disobey  orders." 

And  when  a  manufacturer  is 
given  to  understand  that  he  is  re- 
quired to  supply  certain  goods  to  the 
government  of  the  United  States, 
and  is  told  that  he  has  no  option  to 
decline  to  comply,  we  are  satisfied 
that  as  to  those  goods  an  "ord^" 
has  been  placed  or  received,  within 
the  spirit  and  intent  and  the  letter 
of  the  statute,  whether  the  authori- 
tative direction  is  written  or  oral, 
and  notwithstanding  the  fact  that 
the  parties  actually  come  to  an 
agreement  in  ^hat  has  the  form  of  a 
contract.  Substance  is  not  to  be 
sacrificed  in  siich  cases  to  form. 

The  fundamental  rule  and  "pole 
star  of  statutory  construction"  is  to 
ascertain  and  give  effect  to  the  in- 
tention of  the  legislature.  In  pur- 
suance of  that  purpose,  the  courts 
have  established  the  rule  that  a  stat- 
ute must  be  construed  with  refer- 
ence to  the  object  intended  to  be  ac- 
complished by  it  (United  States  v. 
Musgrave  (D.  C.)  160  Fed.  700,  St. 
Louis  &  S.  F.  R.  Co.  v.  Delk,  89  C.  C. 
A.  169, 162  Fed.  146) ;  that  the  spirit 
or  reason  of  the  law  will  prevail  over 
its  letter  (Church  of  the  Holy  Trin- 
ity V.  United  States,  143  U.  S.  457. 
36  L.  ed.  226,  12  Sup.  Ct.  Rep.  511 ; 
Wilkinson  v.  Leland,  2  Pet.  627,  7  L- 
ed.  542) ;  that  words  in  common  use 
are  to  be  construed  in  their  natural, 
plain,  and  ordinary  signification 
(Lake  County  ,  v.  Rollins,  130  U.  S. 
662,  32  L.  ed.  1060,  9  Sup.  Ct.  Rep. 
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651) ;  that  if  a  legrislative  intent  can 
unmistakably  be  gathered  from  ti- 
tle, text,  context,  and  the  back- 
srround  of  common  knowledge,  it  is 
as  much  a  part  of  the  act,  as  said  by 
the  circuit  court  of  appeals  for  the 
seventh  circuit,  as  if  it  were  all  writ- 
ten out  in  the  clearest  words  (Ross 
V.  Schooley,  168  C.  C.  A.  374,  257 
Fed.  290). 

The  majority  of  the  court  is  also 
satisfied  that  the  officials  of  the 
United  States  gave  the  plaintiff  to 
understand  that  it  was  required  to 
manufacture  the  supplies  demanded 
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of  it,  that  it  had  no  right  to  refuse 

to  comply,  and  that  .   , 

With    this    under-  «ovM»dMriB« 
standing  the  sup- 
pHes     were  fur- 
nished.  That  being 
so,  effect  should  be  given  to  the  in- 
tent of  the  Congress  that  civil  con- 
tracts should  be  postponed  to  orders 
compulsorily  placed. 
Judgment  affirmed  in  both  cases. 

Writ  of  certiorari  denied  by'  the 
Supreme  Court  of  the  United  States, 
June  7,  1920.  253  U.  S.  498,  64  L. 
ed.  1031,  40  Sup.  Ct.  Rep.  58& 


annotaucmi. 

Righto  of  parliM  to  tonfrmrh  die  parfonnaBce  of  wUch  is  intorfarod  widi,  or 
preveBted,  by  war  cowHtiont,  or  acto  d  gvnnaamt  in  proMcolioa  of  war. 


L  Intnxltictioni  1429. 
H.  In  general: 

a.  Where  ■nbjeet-nwtter  of  con- 
tact or  mewu  of  performance 
haa  been  leqniaitioned,  or  pot 
under  governmental  control, 
1429. 

h.  Effect  of  requidtiMi  of  ehfrtored 
veasel,  1430. 

c  Where  performance  involvea  do- 
ing of  illegal  act,  1430. 

d.  Change  in  conditions  doe  to 
war  aa  destroying  basia  of 
contraet^  14S1. 
m.  Effect  of  pnnriaion  in  emteaet 
soipending  or  excusing  per- 
formance in  certain  contin- 
goiciea: 

k  As    covering    ntoation  occa- 
sioned by  war: 

1.  In  charter  parties  or  bills  of 

lading,  1482. 

2.  In  contracts  of  sale,  14S2. 

t.  IntrodueUon, 
The  earlier  caaea  discussing  the 
above  question  are  collected  in  the 
annotation  in  3  A.L.R.  21,  and  the  sup- 
plementary annotation  in  9  A.L.R. 
1509. 

II.  In  general. 

a.  Where  atibject-matter  of  contract  or 
meana  of  performance  haa  been  req- 
uintioned,  or  put  under  governmental 
ctnirol. 

(Supplementing  annotations  in  8 
A.LJC.  22,  and  9  A.LJI.  1510.) 


It  will  be  observed  that  in  the  re- 
ported case  (RozraD  KNrrriNa  Co.  v. 
Moon  ft  TUEHBT,  ante,  1416)  the 
court  decided  that  a  vendee  of  knitted 
goods  could  not  recover  damages  from 
a  manufacturer  of  such  goods,  for  de- 
lay in  delivery  under  its  contract, 
where  the  government  under  statutory 
authority  placed  orders  with  the 
manufacturer  for  immediate  delivery, 
and  compliance  with  these  orders  pre- 
vented the  fulfilment  of  the  manu- 
facturer's contract  with  the  vendee. 

And  it  has  been  held  a  defense  to 
an  action  for  breach  of  a  contract  to 
have  a  certain  number  of  empty  cars 
for  plaintiff's  use  at  a  specified  time, 
that  no  cars  were  obtainable  at  the 
time  fixed,  or  until  the  date  on  which 
they  were  furnished,  because  the  rail- 
roads were  in  the  hands  of  the  United 
States  government,  primarily  for  the 
supply  of  its  needs  in  the  war,  and  be- 
cause of  the  governmental  war  needs, 
and  the  imperative  duty  to  give  pre- 
cedence to  the  shipments  of  the  gov- 
ernment. Underwood  v.  Hines  (1920) 
—  Ma  App.  — ,  222  S.  W.  1087. 

(For  the  general  subject  of  car 
shortage  as  affecting  liability  of  car- 
rier for  failure  to  furnish  cars,  see 
annotation  in  10  A.L.R.  342.) 

In  Kneeland-Bigelow  Co.  v.  Mich- 
igan C.  R.  Co.  (1919)  207  Mich.  646. 
174  N.  W.  605,  where,  after  a  contract 
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was  entered  into  with  a  carrier,  it  was 

ousted  from  possession  and  control  of 
its  system  by  the  Federal  government 
in  the  exercise  of  war-time  power,  it 
was  held  that  a  bill  for  specific  per- 
formance could  not  be  maintained 
against  the  carrier,  it  appearing  that 
the  government  was  ful^Iing  the  con- 
tract, except  as  to  rates,  and  that  none 
of  the  carrier's  officials  imposed  the 
conditions  complained  of.  The  court 
stated  that  a  decree  against  the  car- 
rier, which  had  been  ousted  and  was 
incapable  of  performance,  would  be 
a  vain  thing,  and  further  said:  "For 
disposition  of  the  issue  directly  in- 
volved, we  deem  it  sufficient  to  find 
and  hold  that,  by  a  war-measure  in- 
terposition of  the  sovereign  govern- 
mental power,  ^is  contract  was  ren- 
dered unenforceable,  for  the  time  be- 
ing at  least,  and  so  long  as  such  inter- 
position is  maintained  by  via  major/' 

In  Primos  Chemical  Co.  v.  Fulton 
Steel  Corp.  (1920)  266  Fed.  94S,  a 
vendor  of  a  crane,  to  be  manufac- 
tured under  a  contract  calling  for  de- 
livery at  a  specified  time,  and  pro- 
viding that  the  vendor  did  not  assume 
liability  from  loss  from  any  cause  be- 
yond its  control,  was  held  not  entitled 
to  recover  tor  the  crane,  which  was 
not  delivered  at  the  time  agreed,  al- 
though the  delay  might  have  been  due 
to  orders  before  contracted  for,  as  to 
which  priority  certificates  had  been 
issued  by  the  government.  The  court 
recognized^  however,  that  such  a  cause 
would  constitute  a  defense  to  an  ac- 
tion by  the  vendee  for  damage  due  to 
the  delay. 

In  Bernhardt  Lumber  Co.  v.  Mets- 
loff  (1920)  184  N.  Y.  Supp.  289,  it  was 
stated  that  the  rule  is  that,  when  a 
party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  he  is 
bound  to  make  it  good  notwithstand- 
ing accident  or  delay  by  inevitable 
necessity,  because  he  might  have  pro- 
vided against  it  by  his  contract,  and 
it  was  held  that,  assuming  that  the 
vendor  of  shooks  had  proved  its  alle- 
gation that  it  had  not  been  able  to 
fulfil  its  contract  because  of  a  rail- 
road embargo  on  cars,  caused  by  the 
war,  and  labor  troubles,  that  this 
would  have  been  no  defense  for  the 
failure  to  perform. 


b.  Egeet   of   requMUw    of  ehMHerrd 

(Supplementing  annotations  ^<in  & 
A.L.R.  24,  and  9  A.L.R.  1510.) 

In  Prescott  &  Co.  v.  J.  B.  Powles  & 
Co.  (1920)  —  Waah.  — ,  193  Pac.  680, 
where  a  vendor  of  300  crates  of  onions 
sought  to  recover  from  the  vended  for 
damage  resulting  from  a  refusal  to 
accept  240  crates,  which  were  shipped, 
it  was  held  that  the  vendor  was  not 
excused  from  making  full  delivery  be- 
cause the  United  States  government, 
as  a  war  measure,  commandeered  the 
only  available  shipping  space  for  its 
necessities.  The  court  stated  that,  had 
the  vendor  been  sued  for  damages  for 
failure,  to  ship  the  full  order,  the  gov- 
ernment's act  might  have  afforded  a 
defense,  but  that,  having  sued  ,on  the 
contract,  it  was  essential  to  a  recov- 
ery that  a  full  performance  be  shown, 
and  that  no  excuse  not  provided  for 
in  the  contract  would  justify  a  re- 
covery where  the  performance  was 
partial  only,  save  an  act  of  the  ven- 
dee rendering  performance  impossible, 
or  a  waiter  by  it, 

«.  Where  perfotmance  fnrolres  OMmg  •/ 

illegal  act. 

(Supplementing  annotations  in  3 
A.L.R.  26,  and  9  A.L.R.  1513.)  . 

In  Jersey  City  Cream  Co.  v.  Banner 
Cone  Co.  (1920)  —  Ala.  — .  86  So.  382, 
where,  after  a  contract  for  a  quantity 
of  ice  cream  cones  was  made  and  part- 
ly carried  out,  the  government  placfd 
war  restrictions  upon  the  use  of  &e 
main  ingredients  entering  into  the 
manufacture  of  cones,  it  was  held 
that  the  full  performance  of  the  con- 
tract was  excused,  it  appearing,  that 
as  many  cones  had  been  manufactured 
and  shipped  as  were  allowed  under  the 
government  restrictions. 

And  in  Standard  Chemicals  &  H. 
Corp.  V.  Waugh  Chemical  Corp.  (1930) 
185  N.  Y.  Supp.  207,  it  was  held  that 
the  order  of  the  President,  acting  pur- 
suant to  the  Lever  Act,  fixing  the 
maximum  price  of  oleum,  and  making 
it  effective  on  a  certain  date,  and  de- 
claring it  unlawful  to  sell  and  deal 
in  oleum  for  more  than  the  price  fixed, 
applied  to  contracts  existing  before 
the  issuance  of  the  order,  and  that 
such  order  rendered  furflier  perfonn- 
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uice  of  a  contract,  made  before  the 

issuance  of  the  order,  for  the  delivery 
of  oieam  after  the  date  on  which  the 
order  became  effective,  at  a  greater 
price  than  the  maximum  named  in  the 
order,  wholly  illegal  and  unenforceable 
at  the  rieduced  price  fixed  by  the  order. 
In  reaching  its  conclusion,  the  court 
called  attention  to  the  fact  that  the 
parties  must  be  presumed  to  have 
known  the  provisions  of  the  Lever  Act, 
which  was  enacted  prior  to  the  mak- 
ing of  the  contract,  and,  in  deciding 
that  the  price-fixing  agreement  affect- 
ed contracts  made  before  its  issuance, 
attention  was  called  to  a  provision  of 
tiae  act  authorizing  the  President  spe- 
cifically to  fix  the  price  of  coal  and 
coke,  and  exempting  contracts  pre- 
viously entered  into  for  those  com- 
modities. 

The  proclamation,  however,  of  the 
existence  of  a  state  of  war  between  the 
United  States  and  Germany,  has  been 
held  not  to  release  a  domestic  steam- 
ship company  from  the  obligation  of 
its  contract  entered  into  witK  another 
domestic  corporation,  and  'providing 
for  the  transportation  of.  nitrate  from 
a  neutral  country  of  South  America 
to'  a  port  in  the  United  States,  since 
the  outbreak  of  war  with  Germany  did 
not  make  such  contract  illegal  of  per- 
formance as  a  matter  of  fact.  Luck- 
enbach  S.  S.  Co.  v.  W.  R.  Grace  &  Co, 
(1920)  —  C.  C.  A.  — ,  267  Fed.  676. 
writ  of  certiorari  denied  in  (U.  S.  Adv. 
Ops.  1920-21,  p.  48)  —  U.  S.  — ,  65  L. 
ed.  — ,  41  Sup.  Gt.  Rep.  14. 

tf.  Change  in  condttlona  due  to  war  at 
destroying  hasis  of  contract. 

(Supplementing  annotations  in  3 
A.L.R.  32,  and  9  A.L.R.  1516.) 

In  Cooper  v.  Neilson  &  Maxwell 
[1918]  Vict  L.  R.  583,  where  the  de- 
fendants contracted  to  sell  a  quantity 
of  continental  mild  steel  bars,  which 
expression  the  evidence  showed  had 
no  trade  meaning,  although  the  bulk 
of  such  steel  had  been  manufactured 
in  Germany,  it  wa^  held  that  they  were 
not  excused  from  carrying  out  their 
contract  on  the  theory  that  perform- 
ance had  become  illegal  by  reason  of 
the  outbreak  of  war  between  Great 
Britain  and  Germany,  or  that  the  con- 


tract was  entered  into  on  the  basis 
that  it  should  be  performed  by  the  de- 
fendant procuring  the  steel  from  Ger- 
many or  Belgium,  and  by  "shipment" 
from  points  in  those  countries.  In 
reaching  the  decision  it  was  held  that 
>  the  words,  "the  works,"  in  a  condition 
relieving  the  defendants  from  liability 
for  breach  in  case  of  strikes,  etc.,  at 
*the  works,*'  should  be  read  as  a  con- 
dition protecting  the  vendor  in  the 
event  of  being  compelled,  or  choosing, 
to  have  the  goods  manufactured,  and 
the  word  "shipment,"  as.  used  in  the 
contract,  was  held  not  to  limit  the  de- 
fendants to  shipments  from  ports  of 
Germany  or  Belgium.  The  court  said: 
*'The  result  of  the  authorities  up  to 
the  present  time  appears  to  me  to  be 
as  follows:  Impossibility  does  not  ex- 
cuse performance,  unless  it  is  either 
so  expressed,  or  unless  it  can  be  im- 
plied from  the  circumstances  in  which 
the  conWct  was  made  that  the  par- 
ties agreed  that  impossibility  arising 
from  some  particular  cause  should  ex- 
cuse performance.  An  alteration  of 
circamstances,  such  as  might,  had  it 
been  contemplated  at  the  time  of  the 
contract,  have  prevented  the  contract 
being  entered  into,  to  the  knowledge 
of  both  parties,  would  not  of  itself  be 
sufficient;  for  if  that  alone  were  suf- 
ficient, then  every  unexpected  condi- 
tion of  things  rendering  performance 
impossible  would  excuse  perform- 
ance." 

And  in  Coal  Dist.  Power  Co.  v.  Katy 
Coal  Co.  (1919)  141  Ark.  337,  217  S. 
W.  449,  where  a  contract  was  made 
to  furnish  electric  power  for  a  given 
purpose  in  a  coal  mine,  and  provided 
for  a  minimum  consumption  of  cur- 
rent by  the  mine,  it  was  held  that  the 
power  company  was  not  excused  from 
liability  for  damage  resulting  from 
interruption  in  the  service  because  of 
the  breaking  of  certain  insulators,  on 
the  ground  that  it  was  impossible  to 
get  the  style  of  insulators  required  as 
bome  of  the  ingredients  in  the  cora- 
Xtound  used  in  them  were  mad.e  in 
Germany,  and  on  account  of  the  World 
War  could  not  be  obtained,  the  court 
holding  that  the  contract  imposed  an 
absolute  duty  on  the  power  company 
to  furnish  current. 
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Effect  of  provfotoN  *n  eonfrwef 
MHtpemUna  or  excuatng  perfwnnanee 
in  certain  contittffencies. 

A.  Am  eaveHno  altuatton  oceamtoned  by 
tear. 

1.  In  charter  partiee  or  hWs  of  laMng. 

(Supplementing  annotations  in  3 
A.L.R.  43,  and  9  A.L.R.  1521.) 

In  Compagnie  de  Trefileries  v, 
France  &  C.  S.  S.  Co.  (1920)  192  App. 
Div.  709,  I8S  N.  Y.  Supp.  169,  where 
ihe  defendant,  which  owned  and  pri- 
vately operated  one  British  and  six 
American  vessels,  which  it  was  for- 
■bidden  to  talce  into  the  Mediterranean, 
made  a  contract  to  transport  a  spec- 
ified amount  of  copper  to  Genoa,  and 
a  war  clause,  applicable  to  American 
vessels  only,  provided  that,  if  at  any 
time  in  the  judgment  of  the  company 
war  hostilities  were  such  as  to  make  it 
unsafe  or  imprudent  for  its  vessels  to 
^ail,  the  sailing  might  be  postponed  or 
canceled,  and  that  in  that  event  it 
might  cancel  the  contract,  and  another 
war  clause  referring  to  vessels  of  all 
nationalities,  so  long  as  war  existed, 
gave  the  company  a  right  to  abandon 
voyages  in  whole  or  in  part,  before 
<or  after  commencement,  and  provided 
that  the  shipper  or  consignee  should 
have  no  claim  against  the  owners  for 
loss  caused  by  the  abandonment,  it 
was  held  that  the  defendant  was  re- 
lieved of  any  liability  by  reason  of 
failure  to  furnish  transportation,  it 
Appearing  that  during  the  war  with 
Germany  it  had  had  some  of  its  ves- 
sels torpedoed,  and  had  determined  in 
good  faith  that  conditions  of  war  hos- 
tilities rendered  it  unsafe  and  impru- 
dent for  its  vessels  to  sail  to  Genoa, 
and  abandoned  its  voyages  there,  ex- 
cept those  undertaken  by  two  ships, 
•on  both  of  which  the  plaintiffs  were 
given  an  opportunity  to  ship;  and  it 
appearing  further  that  the  defendant 
oifered  to  ship  the  copper  to  France. 

The  allegations  of  the  existence  of 
war  with  Germany,  and  that  ships 
laden  with  nitrate  from  South  America 
were  liable  to  capture  or  destruction 
by  German  ships  and  submarines, 
which  were  suspected  and  rumored  to 
be  in  the  neighborhood  of  the  trade 
routes  to  South  America,  were  held 


not  sufficient  to  relieve  the  defendant 

from  its  obligation  to  carry  nitrate, 
under  a  provision  of  the  contract  that 
enemies  and  "restraint  of  princes," 
rulers,  and  people  were  mutually  ex- 
cepted, no  "restraint  of  princes"  being 
shown  by  such  allegations.  Lncken- 
bach  S.  S.  Co.  v.  W.  R.  Grace  &  Co. 
(1920)  267  Fed.  676,  writ  of  certiorari 
denied  in  (U:  S.  Adv.  Ops.  1920-21,  p. 
48)  ~  U.  S.  66  L.  ed.  — ,  41  Sap. 
Ct.  Rep.  14. 

a.  In  contrucU  of  mto. 

(Supplementing  annotations  ia  S 
A.L.R.  48,  and  9  A.L.R.  1622.) 

In  Lawrenceburg  Roller  Hills  Co.  v. 
Chas.  A.  Jones  &  Co.  (1920)  —  Ala. 
— ,  85  So.  719,  where  the  contract  was 
made  subject  to  government  regula- 
tions, it  was  held  unimportant  whether 
Congress  had  power  to  give  a  wartime 
regulation  retroactive  effect;  that  the 
purpose  of  the  provision  of  the  con- 
tract was  to  give  it  prospective  opera- 
tion, and  execution  of  the  contract  was 
held  to  have  been  rendered  impossible 
of  performance,  where  the  delivery  of 
the  quantity  of  flour  called  for  by  the 
contract  would  have  been  in  excess  of 
that  permitted  to  defendant  under  an 
act  of  Congress,  and  orders  thereun- 
der for  his  business  requirements  dnr^ 
ing  a  reasonable  time. 

In  Schoelkopf  v.  Moerlbach  Brewing 
Co.  (1920)  184  N.  Y.  Supp.  267,  the 
defendant,  a  brewing  company,  was 
held  liable  to  pay  the  full  amount 
agreed  under  an  assignment  of  food 
and  fuel  privileges,  which  excused  final 
payment  if  performance  became  un- 
lawful, although  a  temporary  suspen- 
sion of  the  food  restrictions  was  made 
by  the  government,  so  that  for  a  time 
the  food  privilege  was  not  needed,  al- 
though the  other  privileges  were. 

In  Schmidt  v.  Wilson  &  Canham 
(1920)  48  Ont  L.  Rep.  267,  where  the 
defendants,  who  had  contracted  to 
a  quantity  of  pelts  to  plaintiff,  neg- 
lected, while  an  embargo  was  in  force 
on  pelts,  to  repudiate  their  contract 
under  a  provision  'thereof,  reading 
"all  contracts  made  contingent  upon 
causes  beyond  our  control,"  it  was 
held  that  they  could  not  repudiate  it 
because  of  the  «nbargo,  after  it  had 
been  lifted  as  to  pelts.      J.  T.  W. 
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CITY  OF  HAYS,  Appt.. 

V. 

ALEX  SCHUELER,  jR. 

JEatUos  Supreme  Court  — Xovember  6,  XOSO* 

(107  Kan.  635,  193  Pac.  311.) 

Municipal  corporations  —  requiring  lights  on  automobiles  —  innocent 
omission. 

A  city  ordinance  regulating  operation  of  motor  vehicles  on  streets  of 
the  city,  and  requiring  a  red  rear  light  to  be  displayed  between  certain 
hours,  may  impose  a  penalty  for  its  violation  without  making  a  specific 
intent  or  guilty  mind  an  essential  element  of  the  misdemeanor. 

[See  note  on  this  question  beginning  on  page  1434.] 


Headnote  by  Bukch,  J. 


Appeal  by  the  city  from  a  judgment  of  the  District  Court  for  Ellis 
County  (Purcell,  J.)  quashing  a  complaint  charging  defendant  with 
violating  a  city  ordinance.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 


Mr.  C.  M.  Holmquist,  for  appellant: 

The  complaint  is  sufficient  and  de- 
scribes the  offense  substantially  in  the 
language  of  the  ordinance. 

Lincoln  Center  v.  Linker,  7  Kan. 
App.  282,  53  Pac.  787;  State  v.  Furney, 
41  Kan.  116,  13  Am.  St.  Rep.  262,  21 
P&c.  213,  8  Am.  Neg.  Rep.  131. 

The  ordinance  in  question  ia  not 
bad  and  unconstitutional. 

'4  Am.  &  Eng.  Enc.  Law,  681;  Bishop, 
Grim.  Proc.  §  521;  State  v.  Bush,  45 
Kan.  139,  25  Pac.  614;  Emporia  v. 
Becker,  76  Kan.  181,  12  L.R.A.(N.S.) 
946,  90  Pac.  798;  Reg.  v.  Tolson,  L.  R. 
23  Q.  B.  Div.  168,  58  L.  J.  Mag.  Cas. 
N.  S.  97,  60  L.  T.  N.  S.  899,  37  Week. 
Rep.  716,  16  Cox,  C.  C.  629,  64  J.  P.  4, 
8  Eng.  Rul.  Cas.  16,  8  Am.  Crim.  Rep. 
59;  State  v.  MyeUe.  30  R.  I.  556,  76 
Atl.  664;  People  v.  Roby,  52  Mich.  577, 
60  Am.  Rep.  270,  18  N.  W.  366;  State  v. 
Nicolls,  61  Wash.  142,  112  Pac.  269, 
Ann.  Cas.  1912B,  1088. 

Mr.  E.  A.  Rea  for  appellee. 

Burch,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  convicted  in 
police  court  of  violating  a  city  ordi- 
nance, and  appealed  to  the  district 
court.  The  district  court  quashed 
the  complaint,  on  the  ground  the 
ordinance  was  void.  The  city  ap- 
peals. 


The  ordinance  regulated  opera- 
tion of  motor  vehicles  on  streets  of 
the  city,  and  required  a  rear  red 
light  to  be  displayed  between  cer- 
tain hours  after  sunset  and  before 
sunrise.  The  motion  to  quash  as- 
serted the  ordinance  •  was  bad  be- 
cause wilfulness  or  wrongful  intent 
was  not  made  an  element  of  the 
offense,  and  stated  argumcntatively 
that  a  light  might  go  out  without 
wilfulness  or  intentional  fault,  and 
in  spite  of  the  utmost  care. 

If  it  were  necessary  to  validity  of 
an  ordinance  that  conditions  of  the 
character  indicated  in  the  motion  to- 
quash  should  be  inserted,  the  full 
protection  which  the  regulation  is- 
designed  to  afford  could  not  be  se- 
cured, and  evasion  would  be  so  easy 
the  regulation  would  practically,  if 
not  utterly,  fail.    The  regulation 
falls,  therefore,  within  the  numerous 
class  in  which  diligence,  actual 
knowledge,  and  bad  motives  are  im- 
material, and  the 
fact  of  noncompli-  ?orV«Stto»— 
ance  entails  penalty.  it'SSTt.iSol'fi"' 
Instances  of   such  — inaoecBt 
regulations  are 
noted  in  the  case  of  Wagstaff  v. 
Schippel,  27  Kan.  450,  at  page  458; 
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sale  of  adulterated  milk;  sale  of 
liquor  to  minors ;  forfeiture  of  ship 
having  smuggled  goods  on  board,  al- 
though owner  and  officers  may  be 
innocently  ignorant ;  and  other  fiscal 
&nd  police  regulations. 

In  the  case  of  State  v.  Bush,  45 
Kan.  138, 25  Pac.  614,  the  statute  in- 
volved penalized  any  city  clerk  who 
regi^red  voters  who  did  not  per- 
sonally appear  and  apply  for  regis- 
tration. There  was  no  reference  to 
any  specific  intent.  It  was  held  that 
none  was  necessary  except  intent  to 
commit  the  interdicted  act,  and  that 
intention  would  be  inferred  from 
commission  of  the  act.  In  the  cases 
of  State  V.  MoUlton,  52  Kan.  69,  34 
Pac.  412,  and  State  v.  Rennaker,  75 
Kan.  685,  90  Pac.  245,  it  was  held 
that  ignorance  of  the  intoxicating 
character  of  a  beverage  sold  would 
not  exempt  the  seller  from  prosecu- 
tion for  selling  intoxicating  liquor. 
In  the  case  of  Emporia  v.  Becker,  76 
Kan.  181,  12  L.R.A.(N.S.)  946,  90 
Pac.  798,  an  agent  ,  in  charge  of  a 
store  was  fined  for  conducting  busi- 
ness without  payment  of  a  license 
tax.    The  agent  did  not  know  his 


principal,  the  owner  of  the  store, 
had  not  paid  the  tax.  In  the  opinion 
it  was  said:  "Breach  of  the  ordi- 
nance is  made  a  misdemeanor,  and 
a  specific  intent  or  guilty  mind  is 
not  an  '  essential  element.  Ordi- 
nances and  statutes  similar  to  the 
one  in  question  may  impose  penal- 
ties irrespective  of  any  intent  to 
violate  themi  It  is  immaterial  that 
the  appellant  may  not  have  intended 
to  break  the  ordinance,  as  he  became 
a  lawbreaker  and  subject  to  punish- 
ment when  he  did  the  things  pro- 
hibited by  the  ordinance."  76  Kan. 
184. 

The  distinction  between  offenses 
of  this  character  and  those  involving 
conduct  malum  in  se,  and  so  neces- 
sarily requiring  an  intent  to  do 
wrong,  is  illustrated  in  the  case  of 
State  V.  Eastman,  60  Kan.  557,  57 
Pac.  109,  11  Am.  Crim.  Rep.  386. 
See  also  State  v.  Brown,  38  Kan. 
390,  16  Pac.  259,  8  Am.  Crim.  Rep. 
165. 

The  judgment  of  the  District 
Court  is  reversed,  and  the  cause  is 
remanded,  with  direction  to  deny  the 
motion  to  quash. 


ANNOTATION. 


Validity  and  cmulmctkHi  of  itiAutet  or  ordinanoet  wlilch  make  noncompfimce 
widi  motor  vdiicle  r^[id«ti(Hu  a  p«iial  off  mm  willioiit  rvference  to  iatai^ 
fank,  or  knowlecige. 


The  general  principles  which  apply 
to  the  specific  question  under  consid- 
eration have  been  declared  in  their 
broader  aspects  as  follows:  "As 
there  is  an  undoubted  competency  in 
the  lawmaker  to  declare  an  act  crim- 
inal irrespective  of  the  knowledge  or 
motive  of  the  doer  of  such  ai:t,  there 
can  be  of  necessity  no  judicial  author- 
ity having  the  power  to  require  In  the 
enforcement  of  the  law  such  knowl- 
edge or  motive  to  be  shown.  In  such 
instances  the  entire  function  of  the 
court  is  to  find  out  the  intention  of  the 
legislature  and  to  enforce  the  law  in 
absolute  conformity  to  such  inten- 
tion. And  in  looking  over  the  decided 
cases  on  the  subject  it  will  be  found 
that  in  the  considered  adjudications 
this  inquiry  has  been  the  judicial 


guide."  Halstead  v.  State  (1879)  41 
N.  J.  L.  652,  32  Am.  Rep.  247. 

So,  although  prima  facie  and  as  a 
general  rale  there  must  be  a  mind  at 
fault  before  there  can  be  a  crime,  it  is 
not  an  inflexible  rule,  and  a  statute 
may  relate  to  such  a  subject-matter 
and  may  be  ao  framed  as  to  make  an 
act  criminal  whether  there  has  been 
any  intention  to  break  the  law  or  oth- 
erwise to  do  wrong  or  not.  Reg.  v. 
Tolson.  L.  R.  2S  Q.  B.  Div.  168, 16  Cox, 
C.  G.  629,  64  J.  P.  4,  68  L.  J.  Hag.  Cas. 
N.  S.  97,  60  L.  T.  K.  S.  899,  37  Week. 
Rep.  716,  8  Eng.  Rul.  Caa.  16,  8  Am. 
Crim.  Rep.  59. 

And  in  8  R.  C.  L.  62,  it  ia  said: 
"Whether  a  criminal  intent  or  guilty 
knowledge  is  a  necessary  element  of  a 
statutory  offense  is  a  matter  of  con- 
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structlon,  to  be  determined  from  the 
language  of  the  statute  in  view  of  its 
manifest  purpose  and  design.  There 
are  many  instances  in  recent  times 
where  the  legislature  in  the  exercise 
of  the  police  power  has  prohibited 
under  penalty  the  performance  of  a 
specific  act.  The  doing  of  the  inhibit- 
ed act  constitutes  the  crime,  and  the 
moral  turpitude  or  purity  of  the  mo- 
tive by  which  it  was  prompted,  and 
knowledge  or  ignorance  of  its  crim- 
inal character,  are  immaterial  cir- 
cumstances on  the  question  of  guilt. 
The  only  facts  to  be  determined  in 
these  cases  is  whether  the  defendant 
did  the  act.  In  the  Interest  of  the 
public  the'  burden  is  placed  upon  the 
actor  of  ascertaining  at  his  peril 
whether  his  deed  is  within  the  prohi- 
bition of  any  criminal  statute." 

In  accord  with  the  above  principles, 
a  statute  making  possession  of  a  motor 
vehicle  with  the  manufacturer's  serial 
numbers  removed  a  penal  offense, was 
held  in  People  v.  Johnson  (1919)  288 
111.  442,  4  A.L.R.  1535,  123  N.  E.  543, 
to  be  a  valid  exercise  of  the  police 
power,  as  against  the  contention  that 
one  might  be  guilty  under  this  act  by 
having  a  car  in  his  possession  from 
which  the  numbers  had  been  removed 
without  his  knowledge.  The  court 
stated  that  the  Constitution  does  not 
require  that  scienter  be  a  necessary 
element  of  any  law  where  an  offense 
is  malum  prohibitum,  and  that  one 
may  violate  the  law  without  any  in- 
tent on  his  part  to  do  so. 

Nor  is  such  a  statutory  provision 
an  illegal  deprivation  of  liberty  or 
property  or  a  denial  of  equal  protec- 
tion of  the  laws  becaase  of  the  fact 
that  it  creates  a  crime  without  guilty 
Icnowledge  or  intent,  since  the  man- 
ufacturer's serial  number  or  distin- 
guishing marks  may  have  been 
changed  without  the  knowledge  of  the 
person  having  possession  of  the  motor 
vehicle,  and  may  have  been  changed 
before  the  law  went  into  effect.  Peo- 
ple v.  Femow  (1919)  286  lU.  627,  122 
N.  E.  155. 

And  in  People  v.  Schoepflin  (1912) 
78  Misc.  62,  137  N.  Y.  Supp.  675,  one 
who  drove  a  motor  vehicle  upon  a  pub- 
lic highway  without  having  a  distinc- 


tive number  corresponding  to  a  proper 
certificate  of  registration  conspicuous- 
ly displayed  both  on  the  front  and  on 
the  rear  of  such  vehicle,  in  violation 
of  the  highway  law,  was  held  to  have 
been  properly  convicted  without  re- 
gard to  any  criminal  intent.  The 
court  stated  that  it  could  not  see  any 
distinction  between  the  case  at  bar 
and  adulterated  milk  cases  or  cases 
involving  the  selling  of  intoxicating 
liquors  to  minors,  which  have  been 
held  to  be  an  exercise  of  police  power; 
that  is,  that  the  acts  prohibited  were 
a  menace  to  the  public  health  or  mor- 
als and  to  be  classified  as  mala  pro- 
faibita.  .  And  the  court  added:  "I 
appreciate  that  the  purpose  of  the  leg- 
islature to  dispense  with  the  necessity 
of  providing  specific  criminal  intent, 
either  expressly  or  impliedly,  in  any 
case,  should  be  clear.  Furthermore, 
it  is  true,  as  counsel  argues,  that  to 
hold  this  statute  as  not  requiring 
proof  of  specific  criminal  intent  would 
often  seem  to  work  oppression.  How- 
ever, the  same  argument  would  apply 
in  the  adulterated  milk  cases  and  sim- 
ilar cases.  It  may  be  true  that  the 
likelihood  of  harm  being  caused  by 
the  doing  of  acts  here  involved 
not  be  so  great  as  in  the  case  of  sell- 
ing adulterated  milk;  but  as  to  this, 
I  feel  that  it  is  merely  a  matter  of 
difference  in  degree,  and  not  one  of 
classification  as  between  mala  prohib- 
ita  and  mala  in  se.  Theref<Hre,  since 
the  legislature  did  not  state  in  this 
statute  that  the  prohibited  acts  must 
be  done  with  specific  criminal  intent, 
since  no  such  words  as  'maliciously,' 
'wilfully,'  "voluntarily,*  or  'knowingly,* 
80  often  found  in  statutes  defining 
crimes,  is  here  used,  and  since  the 
general  situation  involved  strikes  me 
as  one  warranting  legislative  action 
in  the  exercise  of  the  police  power  for 
the  purpose  of  protecting  the  public 
from  physical  injuries  and  of  promot- 
ing the  public  safety  thereby,  I  must 
afiirm  the  judgment.'*  It  does  not  ap- 
pear from  the  report  of  the  case 
whether  the  claim  of  lack  of  criminal 
intent  was  predicated  upon  ignorance 
of  fact  that  the  car  did  not  bear  a 
distinctive  number  corresponding  to 
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the  license,  or  to  ignorance  of  the  re- 
quirement of  the  law  itself. 

Also  a  motor  vehicle  law  which  lim- 
its the  rate  of  speed  in  the  business 
portions  of  a  city  is  not  invalid  as  un- 
reasonable or  as  violatiirg  the  due- 
process  clause  of  the  Constitution  in 
that  there  may  be  difficulty  in  deter- 
mining in  any  case  whether  territory 
at  a  particular  point  is  a  business  dis- 
trict of  the  city.  People  v.  Dow  (1908) 
155  Mich.  115,-118  N.  W.  745. 

These  cases,  it  will  be  seen,  support 
the  decision  in  the  reported  case 
(Hays  v.  Schueler,  ante,  1433),  up- 
holding a  municipal  ordinance  pe- 
nalizing the  failure  to  display  a  rear 
light  on  an  automobile,  without  mak- 
ing intent  an  element  of  the  offense. 
It  is  clear  from  the  opinion  that  it  is 
no  objection  to  the  ordinance  that  it 
may  penalize  one  whose  light  is  out 
without  knowledge  or  fault  on  his 
part. 

So,  too,  in  construing  motor  vehicle 
regulations,  it  has  been  held  that  one 
who  drives  an  automobile  at  a  rate  of 
speed  prohibited  by  statute  is  guilty 
of  a  violation  of  the  statute  without 
regard  to  hia  intent.  Goodwin  v.  State 
(1911)  63  Tex.  Crim.  Rep.  140.  138  S. 
W.  899. 

And  in  People  v.  Thexton  (1914) 
188  IlL  App.  2,  it  was  held  that  one 
who  violates  a  state  law  is  liable  to  a 
penalty  for  such  violation  although 
he  may  have  had  no  intent  to  violate 
the  law. 

And  that  lack  of  intent  does  not  ex- 
cuse the  infraction  of  a  police  regula- 
tion was  the  basis  of  the  decision  in 
State  V.  Ferry  Line  Auto  Bus  Co, 

(1917)  99  Wash.  64,  168  Pac.  893. 
which  held  that  an  employee  of  an 
auto  stage  company  was  guilty  of 
violating  the  statute  prohibiting  the 
operation  of  auto  stages  without  a 
license,  although  he  had  no  knowledge 
of  the  fact  that  the  company  did  not 
have  an  auto  stage  license. 

So,   also,   in   People   v.  Harrison 

(1918)  183  App.  Div.  812,  170  N.  Y. 
Supp.  876.  a  prosecution  for  violation 
of  an  ordinance  which  provided  that 
no  person  shall  "cause  or  permit"  a 
motor  vehicle  to  be  operated  in  a  care- 
less or  negligent  manner,  and  which 


further  provided  that  a  certain  rate 
of  speed  should  constitute  prima  facie 
evidence  of  a  violation  of  the  or- 
dinance, it  was  held  that  knowledge 
or  intention  formed  no  element  of  the 
offense,  since  the  offense  described 
was  malum  prohibitum.  And  see  Peo- 
ple V.  Morosini,  N.  Y.  L.  J.  April  18. 
1918,  cited  in  Huddy  on  Automolnles, 
p.  954,  to  same  effect.  . 

The  court  in  the  Harrison  Case  stat- 
ed that  the  prohibition  was  unqual- 
ified by  any  words  like  "wilfully"  or 
"knowingly"  or  "intentionally,"  or  the 
like.  And,  the  court  added,  "the  sole 
defense  is  the  owner's  statement  that, 
although  he  was  in  his  vehicle,  '1 
didn't  know  whether  we  w«re  going 
fast  or  not — I  was  talking  to  my  wife 
in  the  car.'  If  this  were  a  defense, 
then  the  owner  of  the  vehicle  could 
always  escape  the  obligation  of  the 
law  by  the  plea  of  his  disregard  of  his 
obligation,  in  that  he  was  voluntarily 
occupied  in  some  social  function,  or 
evei^  that  he  was  asleep  or  woolgath- 
ering. Thus,  the  owner  would  be 
careful  to  shut  his  eyes  for  immuni^. 
lest  with  them  open  he  might  be  con- 
victed." 

And  in  Rex  v.  Labbe  (1910)  17  Can. 
Crim.  Cas.  417,  it  was  held  that  under 
the  section  of  the  Quebec  Motor 
Vehicle  Act  which  provided  that  "the 
owner  of  a  motor  vehicle  for  which  a 
certificate  is  issued  under  tiiis  section 
shall  be  held  responsible  for  any  vi- 
olation thereof  or  of  any  r^^ulation 
provided  thereunder  by  order  of  the 
lieutenant  governor  and  council;  and 
shall  be  responsible  for  all  accidents 
or  damages  caused  by  his  motor 
vehicle  upon  a  highway  or  public 
square,"— the  owner  of  an  automobile 
could  be  held  liable  for  violation  of 
speed  regulations  by  a  repair  man  at 
the  auto  garage  where  the  machine 
had  been  taken  for  repairs,  who  had 
taken  the  machine  out  without  tbe 
knowledge  of  the  owner.  The  court 
stated  that  under  the  statute  the  own- 
er is  made  responsible  without  any 
regard  to  guilty  intent  or  mens  rea. 

In  People  v.  Fodera  (1917)  S3  CaL 
App.  8,  164  Pac.  22,  a  prosecution  for 
violation  of  statute  requirins  driven 
of  automobiles  colliding  with  other 
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vehicles  to  stop  and  render  assistance 
to  the  occupants  of  the  vehicle  collid- 
ed with,  and  who  may  have  been 
injured  by  such  collision,  it  was  con- 
tended that  the  statute  under  which 
the  prosecution  was  had  was  uncon- 
stitutional for  the  reason  that  it  did 
not  expressly  embody  in  its  phrase- 
ology words  limiting  its  application  to 
those  persons  who  knowingly  caused 
th^r  vehicles  to  collide  with  those 
occupied  by  others.  But  the  court  in 
upholding  the  constitutionality  of  the 
statute  said :  "Our  reading  of  the  sec- 
tion in  question  convinces  us  that  the 
element  of  knowledge  of  the  fact  of 
a  collision  is  necessarily  to  be  implied 
from  the  requirement  of  the  act,  to 
the  effect  that  drivers  of  such  vehicles 
must  stop  and  render  aid  to  those  who 
may  possibly  have  been  injured  in  the 
collision.  Moreover,  §  20  of  the  Penal 
-Code,  which  is  to  be  read  toigether 
with  and  into  the  section  under  re- 
view, provides  that  'in  every  crime  or 
public  offense  there  must  exist  a  union 
or  j<Hat  operation  of  acts  and  intent 
or  criminal  negligence/  We  are  of 
the  opinion  that  the  act  is  not  uncon- 
stitutional." 

However,  in  a  prosecution  under  a 
statute  declaring  that  one  operating 
a  motor  vehicle  who,  "knowing"  that 
an  injury  has  been  caused  to  a  person 
or  property  due  to  his  culpability  or 
to  accident,  leaves  without  giving  his 
name,  residence,  and  operator's  li- 
cense number,  or  reporting  the  same 
to  the  nearest  police  station  or  office, 
shall  be  guilty  of  felony, — it  was  said 
in  People  v.  Curtis  (1916)  217  N.  Y. 
304,  112  N.  E.  54,  Ann.  Cas.  1917E, 
^6,  apparently  as  a  matter  of  con- 
struction of  the  terms  of  the  statute, 
that  it  was  essential  to  a  conviction  in 
a  ease  of  a  collision  due  to  the  skid- 
ding of  defendant's  car  that  the  jury 
should  be  satisfied  beyond  a  reason- 
able doubt  that  defendant  knew  that 
an  injury  hdd  been  caused.  It  was 
ao  declared,  notwithstanding  that  it 
was  apparently  admitted  that  the  de- 
fendant knew  of  the  fact  of  the  colli- 


sion. There  was,  however,  evidence 
that  defendant  was  assured  by  a  com- 
panion that  there  had  been  no  injury 
as  the  result  thereof;  and  it  does  not 
seem  probable  that  the  court,  as  the 
statement  might  seem  to  imply,  meant 
that  defendant's  ignorance  of  the  fact 
of  injury  would  be  a  defense,  even 
though  he  made  no  effort  to  learn  the 
facts  in  that  regard. 

But  the  knowledge  of  injury  to  per- 
sonal property  within  the  meaning  of 
the  statute  requiring  the  operator  of 
a  motor  vehicle  to  stop  it  did  not  mean 
an  absolute,  positive  knowledge;  if 
injury  is  inflicted  under  such  cir- 
cumstances as  wonld  ordinarily  super- 
induce the  belief  in  a  reasonable 
person  that  injury  would  flow,  or  had 
flowed,  from  the  accident  or  collision, 
then  it  is  the  duty  of  the  motor  op- 
erator to  stop  his  vehicle.  Woods  v. 
State  (1916)  15  Ala.  App.  251,  73  So. 
129. 

In  Com.  T.  Horsfall  (1913)  213 
Mass.  232,  100  N.  E.  362,  Ann.  Cas. 
1914A,  682,  under  a  statute  making  it 
an  offense  for  one  operating  an  au- 
tomobile to  "knowingly"  go  away 
without  stopping  and  making  himself 
known  after  causing  an  injury,  it  was 
held  that  if  one  delegates  the  duty  of 
revealing  his  identity  to  an  agent,  and 
honestly  and  in  good  faith  supposes 
that  the  delegated  duty  has  been  per- 
formed, he  cannot  be  said  "knowing- 
ly" to  have  failed  to  do  what  the 
statute  required,  even  if  his  agent  did 
not  discharge  his  duty.  The  court  ob- 
served that  there  are  many  statutes 
which  prohibit  the  performance  of  a 
certain  act  without  regard  to  the  in- 
tent of  the  actor  or  his  knowledge  that 
elements  are  present  which  constitute 
the  crime;  and  that  it  would  have 
been  simple  for  the  legislature  to  have 
made  the  act  of  going  away  by  the 
driver  of  an  automobile  without  mak- 
ing himself  known,  after  injuring  per- 
son or  property,  a '  crime,  and  this 
would  have  been  accomplished  by 
omitting  the  word  "knowingly"  from 
the  statute.  J.  H.  B. 
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A.  H.  BRYSON,  Admr.,  etc.,  of  Walter  C.  Bryaon,  Deceased,  Plff.  in  En., 

V. 

WALKER  D.  HIKES,  Director  General  of  Railroads,  et  al. 


EMMA  C.  SWANN,  Admrx.,  etc.,  of  Philetus  C.  Swann,  Deceased,  Plff.  in 

Err., 

V. 

SAME. 

Flitted  Statea  Ctrcfitt  Court  of  Appeala,  Fourth  OtroHtt  — July  12,  1020, 

(—  C.  C.  A.  — ,  268  Fed.  290.) 

War  —  injury  of  soldier  through  negligence  of  goTcmment  —  HabOity. 

1.  No  recovery  can  be  had  for  the  death  of  a  soldier  in  a  railroad  acci- 
dent, due  to  the  negligence  of  the  War  Department  of  the  government  in 
failing  to  put  and  keep  railroad  tracks  located  in  a  military  reservation 
in  proper  condition. 

ISee  note  on  this  question  beginning  on  page  1443.] 


Negligence  —  unsafe  railroad  track 

—  acceptance  by  government  — 

liability  of  contractor. 

2.  One  constructing  a  railroad  track 
in  a  military  reservation  in  such  a  de- 
fective manner  as  to  render  it  a  men- 
ace to  life  of  evwyone  transported 
over  it  cannot  escape  liability  for  the 
death  of  a  soldier,  due  to  such  condi- 
tion, on  the  ground  that  the  track  had 
been  accepted  and  operated  by  the  gov- 
ernment. 

State  —  right  of  negligent  contractor 
to  sliare  governmental  exemption 
from  suit. 

S.  One  who  constructs  an  unsafe 
railroad  track  which  is  tomed  over  to 
the  government  for  use  as  part  of  a 
militaxy  reservation,  is  not  exempted 
from  liability  for  injury  caused  by  its 
unsafe  condition,  by  the  fact  that  the 
government  is  exempt  from  suit. 
Evidence  —  assumption  by  court  — 
requirements  of  government. 
4.  The  court  will  not  assume  as  mat- 
ter of  law  that  the  government  re- 
quired construction  of  a  railroad  track 
in  a  military  reservation  in  such  man- 
ner as  to  imperil  the  life  of  every  sol- 
dier who  passed  over  it. 
Trial  —  jury  —  negligence  in  opera- 
tion of  trains. 

■5.  The  jury  must  determine  whether 
or  not  the  running  of  a  train  8  or  10 
miles  an  hour  over  a  track,  with  re- 
spect to  which  evidence  shows  that  it 
should  not  have  been  above  4  to  6  miles 
per  hour,  is  negligence. 
[See  4  R.  C.  L.  1209.] 


Constitutional  law  —  destruction  ef 
vested  right  —  right  of  action. 
€.  A  vested  right  of  action  against 
a  railroad  company  for  negli^nt  kill- 
ing of  a  soldier  cannot  be  taken  away 
by  a  government  circular,  requirtng 
such  claims  to  be  settled  by  the  Bureau 
of  War  Risk  Insurance. 

State  —  withdrawal  of  right  to  sue. 

7.  Governmental  permission  to  sae 
for  injuries  caused  by  negligence  of 
government  officers  may  be  withdrawn 

at  any  time  before  judgment. 
[See  25  R.  C.  L.  416.] 

—  retroactive  effect  of  withdrawal  ef 
right. 

8.  The  withdrawal  by  the  govern- 
ment of  the  right  to  sue  for  injuria 
caused  by  operation  of  roads  under 
government  control  will  not  be  con- 
strued to  apply  to  existing  rights  of 
action,  unless  that  intention  is  ex- 
pressed or  plainly  implied. 

War  —  liability  for  injury  doe  to  mg- 
iigence  of  Army  oflkrera. 

9.  Neither  a  railroad  company  con- 
structing an  unsafe  track  for  a  gov- 
ernment military  reservation,  nor  the 
Director  General  of  Railroads  operat- 
ing trains  over  it,  is  liable  for  injiiry^ 
caused  by  negligence  of  Army  ofBccra 
in  placing  light  wooden  cars  between 
heavy  steel  ones  in  trains  operated 
over  the  track,  where  the  ofiicers  had 
entire  a>ntrd  over  Ihe  arrangem«it  of 
cars. 
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( —  C.  C.  A.  —,  28%  Fed.  t90A 

ESROR  to  the  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  North  Carolina  (Boyd,  Dist.  J.)  to  review  a  judgment  in  favor  of 
defendants  in  consolidated  actions  brought  to  recover  damages  for  the 
death  of  plaintiffs'  intestates,  alleged  to  have  been  caused  by  defendants' 
negligence.  Reversed.^ 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Pritchard  and  Woods,    Jackson  v.  Southern  R.  Co.  77  S.  C. 


Circuit  Judges,  and  Rose,  District 
Judge. 

Messrs.  James  J.  Britt,  Zeb  F.  Cur- 
tis, Harkins  &  Van  Winkle,  and  D.  W. 
Robinaon,  for  plaintiflFs  in  error: 

A  railroad  company  cannot  relieve 
itself  from  liability  for  negligence  by 
its  act  or  agreement  in  placing  its 
train  or  employees  under  the  control 
or  direction  of  another. 

Wabash,  St.  L.  &  P.  R.  Co.  v.  Pey- 
ton, 106  lU.  634,  46  Am.  Rep.  706;  Wis- 
consin C.  R.  Co.  v.  Ross.  142  111.  9.  34 
Am.  St.  Rep.  S2,  31  N.  E.  412;  Chesa- 
peake &  O.  R.  Co.  V.  Osborne,  97  Ky. 
112,  63  Am.  St  Rep.  408.  30  S.  W.  21; 
White  y.  Norfolk  &  S.  R.  Co.  116  N.  C. 
634.  44  Am.  St.  Rep.  490,  20  S.  E.  169; 
Piedmont  Mfg.  Co.  v.  Columbia  &  G, 
R.  Co.  19  S.  C.  368;  Oliver  v.  Columbia, 
N.  &  L.  R.  Co.  65  S.  C.  30,  43  S.  E.  307; 
Ogdensburg  &  L.  C.  R.  Co.  v.  Pratt,  22 
Wall.  123,  133,  22  L.  ed.  827,  831; 
Kirkland  v.  Charleston  &  W.  C.  R.  Co. 
79  S.  C.  276,  15  L.R.A.(N.S.)  425,  128 
Am.  St.  Rep.  848,  60  S.  E.  668;  Reed  v. 
Southern  R.  Co.  Carolina  Div.  75  S.  C. 
170,  55  S.  E.  218;  New  York  C.  R.  Co. 
V.  Lockwood,  17  Wall.  357.  21  L.  ed. 
627,  10  Am.  Neg.  Cas.  624;  Clark  v. 
Geer,  82  C.  C.  A.  301,  57  U.  S.  App. 
473,  86  Fed.  447;  6  R.  C.  L.  §  698,  p. 
59;  20  R.  C.  L.  §  89,  pp.  102,  103;  Bel- 
lamy V.  Conway  Coast  &  W.  R.  Co.  85 
S.  C.  454,  67  S.  E.  545;  Cole  v.  German 
Sav.  &  L.  Soc.  63  L.R.A.  416,  59  C.  C. 
A.  596.  124  Fed.  113,  14  Am.  Neg.  Rep. 
676  ;  20  R.  C.  L.  102.  §  89;  Whitnack 
V.  Chicago,  B.  &  Q.  R.  Co.  82  Neb.  464, 
19  L.R.A.(N.S.)  101,  130  Am.  St.  Rep. 
692,  118  N.  W.  67;  Carson  v.  Southern 
R.  Co.  68  S.  C.  64,  46  S.  E.  625,  194 
U.  S.  139,  48  L.  ed.  910,  24  Sup.  Ct. 
Rep.  609;  Illinois  C.  R.  Co.  v.  Slier,  229 
111.  390,  15  L.R.A.  (N.S.)  823,  82  N.  E. 
362;  11  Ann.  Cas.  368;  McAllister 
V.  Chesapeake  &  0.  R.  Co.  243  V. 
S.  310,  61  L.  ed.  741,  87  Sup.  Ct. 
Rep.  274;  Mayfield  v.  Atlanta  &  C. 
Air  Line  R.  Co.  79  S.  C.  663,  61 
S.  E.  106;  Rookard  v.  Atlanta  &  C. 
Air  Line  R.  Co.  84  S.  C.  191.  27  L.R.A. 
CN.S.)  435,  137  Am.  St.  Rep.  839,  65 
S.  E.  1047;  Logan  v.  Atlanta  &  C.  Air 
Line  R.  Co.  82  S.  C.  627,  64  S.  E.  515; 


663,  S8  S.  E.  605;  Case  v.  Atlanta  &  C. 
Air  Line  R.  Co.  226  Fed.  866;  Jenkins 
v.  Atlantic  Coast  Line  R.  Co.  89  S.  C. 
412,  71  S.  E.  1010;  Carlton  v.  Southern 
R.  Co.  93  S.  C.  354,  76  S.  E.  984. 

Where  a  passenger  is  injured  or 
killed  by  some  agency  or  instrumental- 
ity of  a  carrier,  the  law  raises  a  pre- 
sumption of  negligence,  and  the  car- 
rier must  prove  absence  of  negligence. 

Broom  v.  Atlantic  Coast  Line  R.  Co. 
96  S.  C.  376,  80  S.  E.  618 ;  Gleason  v. 
Virginia  Midland  R.  Co.  140  U.  S.  435, 
35  L.  ed.  463,  11  Sup.  Ct.  Rep.  859; 
Shelton  v.  Southern  R.  Co.  86  S.  C.  105,, 
67  S.  E.  899;  Williford  v.  Southern  R. 
Co.  85  S.  C.  303,  67  S.  E.  302;  McKit- 
trick  V.  Greenville  Traction  Co.  88  S. 
C.  97,  70  S.  E.  414;  Stembridge  v. 
Southern  R.  Co.  65  S.  C.  447,  43  S.  E. 
968;  Ritter  v.  Atlantic  Coast  Line  R. 
Co.  83  S.  C.  213,  65  S.  E.  175;  Thomp- 
son v.  Atlantic  Coast  Line  R.  Co.  113 
S.  C.  261,  102  S.  E.  12;  Charleston  & 
W.  C.  R.  Co.  v.  Alwang,  169  C.  C.  A. 
313,  258  Fed.  299. 

A  right  of  action  to  recover  damages 
for  an  injury  is  property. 

Re  Mavo,  60  S.  C.  413,  54  L.R.A. 
660,  38  S.  E.  634;  McLendon  v.  Co- 
lumbia, 101  S.  C.  66,  5  A.L.R.  990,. 
85  S.  E.  234;  Bennett  v.  Spartanburg 
R.  Gas  &  E.  Co.  97  S.  C.  29,  81  S.  E. 
189;  Watson  v.  Southern  R.  Co.  66  S. 
C.  51,  44  S.  E.  375;  Rish  v.  Seaboard 
Air  Line  R.  Co.  106  S.  C.  144,  90  S.  E, 
704;  Angle  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  151  U.  S.  19,  38  L.  ed.  65,  14 
Sup.  Ct.  Rep.  240;  Bultman  v.  Atlantic 
Coast  Line  R.  Co.  103  S.  C.  516,  88  S. 
E.  279;  Lynchburg  v.  Mitchell,  114  Va. 
229,  76  S.  E.  286;  Williamaport  Hard- 
wood Lumber  Co.  v.  Baltimore  &  O.  R. 
Co.  71  W.  Va.  741,  77  S.  E.  334. 
Circular  No.  4  is  retroactive. 
Cooley,  Const.  Lim.  7th  ed.  p.  255; 
Jensen  v.  Lehigh  Valley  R.  Co.  255 
Fed.  796. 

If  construed  as  retroactive,  it  is  void, 
and  deprives  the  plaintiffs  of  their 
property  without  due  process  of  law. 

Ochoa  V.  Hernandez  y  Morales,  230 
U.  S.  160,  57  L.  ed.  1437.  33  Sup.  Ct. 
Rep.  1033;  Benjamin  Moore  ft  Co.  v- 
Atchison,  T.  &  S.  F.  R.  Co.  106  Misc. 
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68,  174  N.  y.  Supp.  60;  West  v.  New 
York.  N.  H.  &  H.  R.  Co.  233  Mass.  162, 
123  N.  E.  621. 

It  is  not  merely  a  change  of  remedy, 
but  a  destruction  of  a  right. 

McGregor  v.  Great  Northern  R.  Co. 
~  N-  D.  — ,  4  A.L.R.  1641,  172  N.  W. 
841;  Friesen  v.  Chicago,  R.  I.  &  P.  R. 
Co.  254  Fed.  875;  El  Paso  &  S.  W.  R. 
Co.  V.  Lovick,  —  Tex.  Civ.  App.  — ,  210 
S.  W.  283;  Barry  v.  Port  Jervis,  64 
App.  Div.  268,  72  N.  Y.  Supp.  104,  10 
Am.  Neg.  Rep.  539;  Angle  v.  Chicago, 
St  P.  M.  &  O.  R.  Co.  151  U.  S.  19,  38 
L.  ed.  64,  14  Sup.  Ct.  Rep.  240. 

Persons  belonging  to  the  military 
service  are  not,  by  reason  of  their  mil- 
itary character,  relieved  of  their  du- 
ties and  liabilities,  or  deprived  of  their 
rights  as  citizens. 

20  Am.  &  Eng.  Enc.  Law,  2d  ed.  661 ; 
S  C.  J.  364;  Charleston  &  W.  C.  R.  Co. 
V.  Alwang,  169  C.  C.  A.  313,  258  Fed. 
299. 

Messrs.  P.  A.  Willcox,  A.  L.  Hardee, 
Thomas  S.  Rollins,  Charles  F.  Patter- 
son, and  Martin,  Rollins,  &  Wright  for 

defendants  in  error. 

Woods,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

On  May  10,  1918,  Walter  C.  Bry- 
son  and  Philetus  C.  Swann,  soldiers 
of  Company  A,  321st  Regiment  of 
Infantry,  were  killed  in  Camp  Jack- 
son Military  Reservation  by  derail- 
ment of  a  train  on  which  they  were 
being  transported  under  military  or- 
ders. In  separate  actions  for  dam- 
ages, tried  together  by  consent, 
their  administrators  charge  that  the 
proximate  cause  of  the  derailment 
was  negligence  of  the  Atlantic  Coast 
Line  Railroad  Company  and  the  Di- 
rector General  of  Railroads. 

There  was  abundant  evidence  of 
acts  of  negligence  alleged  in  the 
complaints,  but  the  district  court  di- 
rected a  verdict  for  the  defendants, 
one  of  the  grounds  being  that  the 
right  of  recovery  against  the  rail- 
road company  and  the  Director  Gen- 
era! for  the  injury  or  death  of  a  sol- 
dier had  been  supplanted  and  taken 
away  by  the  following  circular: 

United  States  Railroad  Administ|'a- 
tion.  Division  of  Law. 
Washington,  October  25, 1918. 
Circular  No.  4. 

Attention  is  directed  to  the  act  of 
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Congress  entitled  "An  Act  to  Amend 
an  Act  Entitled  'An  Act  to  Author- 
ize the  Establishment  of  a  Bureau 
War  Risk  Insurance  in  the  Treasury 
Department,'  "  approved  September 
2,  1914,  andrfor  other  purposes,  ap- 
proved October  6, 1917,  Public  Docu- 
ment No.  90,  Sixty-fifth  Congress 
(H.  R.  6723). 

This  act  establishes  a  system  for 
compensating  officers  and  enlisted 
men  and  women  nurses  of  the  Anny 
and  Navy  Nurse  Corps,  when  em- 
ployed in  active  service  under  the 
War  or  Navy  Departments  of  the 
goverment. 

In  case  of  railroad  accidents,  in 
order  to  avoid  confusion  and  to 
effectuate  a  proper  and  uniform 
handling  of  the  compensation  claims 
of  such  injured  and  disabled  persons 
who  are  entitled  to  receive  compen- 
sation under  the  War  Risk  Act,  upon 
the  happening  of  any  accident  caus- 
ing death,  disablement,  or  injury  to 
any  officer,  enlisted  man,  or  member 
of  the  Army  or  Navy  Nurse  Corps 
(female)  occurring  on  any  line  of 
railroad  under  Federal  control,  the 
General  Solicitor  will  immediately 
notify  J.  H.  Howard,  Manager, 
Claims  and  Property  Protection  Sec- 
tion, Division  of  Law,  Southern  Rail- 
road Building,  Washington,  D.  C, 
giving  the  name  and  emergency  ad- 
dress of  the  dead  or  injured  person, 
his  or  her  number,  rank,  and  rout- 
ing, and  in  the  case  of  injured  per- 
sons, his  or  her  present  address. 

Such  injured  officers  and  enlisted 
men  and  members  of  the  Army  and 
Navy  Nurse  Corps  (female)  will  be 
remitted  to  their  claim  for  compen- 
sation through  the  War  Risk  Bureau 
and  will  not  receive  any  payment 
through  the  Railroad  Administrap 
tion. 

No  claim  for  damages  for  injuries 
occasioning  death  or  disablement  of 
such  persons  should  be  recognized  or 
entertained.  The  circumstances 
surrounding  accidents  should  be  in- 
vestigated as  heretofore  and  report 
ffled. 

The  General  Solicitor  will  notify 
general  claim  agents  of  this  circular. 
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who  will  in  turn  notify  all  daim 
.  agents. 

John  Barton  Payne,  General  Counsel. 

Approved:  W.  G.  McAdoo,  Direc- 
tor General  of  Railroads. 

We  first  give  attention  to  the 
effort  of  defendants*  counsel  to  sus- 
tain the  instruction  that  no  negli- 
gence was  proved  which  can  be  im- 
puted to  eitiier  of  the  defendants. 

Atlantic  Coast  Line  Railroad 
Company  constructed  the  road  from 
Simm's  station,  on  its  line  into  Camp 
Jackson.  The  sole  purpose  of  con- 
struction was  the  transportation  of 
troops  and  suppHes  and  munitions 
for  the  construction  and  mainte- 
nance of  the^mp.  The  Southern 
and  Seaboard  Railroads  paid  part  of 
the  cost,  imder  bills  rendered  by  the 
Coast  Line.  This  construction  was 
completed  before  the  Director  Gen- 
eral took  charge  of  raUroads  under 
the  President's  proclamation  of  De- 
cember 26,  1917.  The  portion  of 
road  which  was  inside  the  limits  of 
Camp  Jackson,  on  which  the  acci- 
dent occurred,  was  acquired  by  the 
government,  either  by  purchase 
from  the  Atlantic  Coast  line  Rail- 
road Company,  or  under  a  contract 
with  that  railroad  company  for  its 
construction  as  a  part  of  tiie  reser- 
vation. On  demand  for  cars  by  the 
military  authorities,  they  were  car- 
ried into  the  reservation  and 
brought  out  by  an  engine  of  the 
Coast  Line,  in  charge  of  one  of  its 
engineers.  Within  the  reservation 
the  arrangement  of  the  cars  on  the 
track  and  the  entrainment  of  troops 
were  under  exclusive  control  of  the 
military  officers  in  charge.  The 
maintenance  and  repair  of  the  track 
was  in  exclusive  control  of  the  War 
Department. 

The  evidence  tended  strongly  to 
show  that  the  accident  was  due 
bhiefly  to  the  negligent  construction 
by  the  Coast  Line  of  a  grossly  and 
obviously  unsafe  track,  and  the  neg- 
ligence of  the  government  in  accept- 
ing the  track,  and  in  failing  to  make 
it  safe  after  acquiring  it.  Colonel 
Frank,  quartermaster,  testifying  to 
the  cause  of  the  accident,  said :  "I 
attribute  it  to  the  light  class  of  rail 
11  A.L.IL— 91. 
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that  was  put  in  there  and  accepted 

by  the  quartermaster  whom  I  re- 
lieved. I  never  would  have  accepted 
the  track  if  I  had  been  the  quarter- 
master when  it  was  constructed. 
After  the  accident,  I  examined  the 
track  and  found  it  badly  torn  up— a 
rail  broken,  a  few  angle  bars  broken, 
a  few  spikes  cut  oft.  From  my  ex- 
amination as  to  the  cause  of  the 
accident,  I  would  say  poor  construc- 
tion. I  know  a  little  bit  about  en- 
gineering, and  I  think  it  is  about  the 
poorest  piece  of  railroad  construc- 
tion I  ever  saw  in  my  life.  The 
trestle  was  built  on  a  grade  with  an 
acute  curve.  That  is  why  I  asked 
for  heavier  rails,  trying  to  make  it 
safe.  I  also  needed  tie  plates,  angle 
bars,  and  angle  braces.  About  six 
weeks  before  the  accident,  I  had 
removed  practically  all  of  the  ties  at 
that  place,  one  at  a  time,  by  the  rail- 
road crew,  and  put  them  back  in, 
putting  as  many  as  five  or  six  spikes 
in  each  tie,  trying  to  hold  it  down 
until  I  could  get  heavier  equipment, 
trying  to  prevent  an  accident,  which 
I  felt  sure  would  happen  some  day. 
X  had  the  railroad  crew  go  over  the 
track  after,  every  three  passenger 
trains  went  out.  They  were  light 
angle  bars  uded  on  35-pound  rail." 

Other  witnesses  gave  like  testi- 
mony as  to  the  unsafe  construction 
and  bad  condition  of  the  track,  and 
the  consequent  frequent  derail- 
ments. Colonel  Frank  also  testified 
that  he  wrote  in  vain  several  times 
to  the  Quartermaster  Corps  in 
Washington,  stating  the  dangerous 
condition  of  the  track,  warning  of 
impending  accident,  and  asking  that 
the  road  be  made  safe. 

For  this  negligence  of  the  War 
Department,  of  course,  there  can  be 
no  recovery.  The 
defendants     main-  TLTI^^^T^m 

tain  that,  although  nevllveaec  of 

the  road  as  con-  Kbui""*'*" 
structed  vas^  have 
been  an  obvious  menace  to  the  life  of 
every  person  transported  over  it, 
there  is  no  liability  on  the  builder 
for  loss  of  life  due  to  its  negligence 
in  that  respect,  for  the  reason  that 
it  was  accepted  and  operated  by  the 
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government,  and  that  from  the  time 
of  acceptance  the  government  alone 
was  responsible.  For  this  defend- 
ants rely  on  the  general  rule  that 
one  injured  by  a  dangerous  or  de- 
fective  instrumentality  in  the  hands 
of  another  person  cannot  recover 
against  a  third  persbn  who  sold  or 
furnished  it,  because  of  lack  of  priv- 
ity of  contract.  National  Sav.  Bank 
V.  Ward,  100  U.  S.  195, 25  L.  ed.  621. 
Cases  citinsr  this  case  and  applying 
the  rule  are  collated  in  Rose's  Notes, 
25  L.  ed.  871. 

But  the  opposite  rule  applies 
where  the  person  selling  or  furnish- 
ing the  article  or  instrumentality 
knows  it  to  be  dangerous,  and  also 
knows  it  will  be 
used  by  other  per- 
tr«eiE-*c.  sons  not  aware  of 

saTernment—  the  oan^r ;  and 
SlSmJi^V.  tl»is  rule  holds,  even 
if  the  person  to 
whom  the  article  was  sold  knows  the 
danger.  Waters-Pierce  Oil  Co.  v. 
Deselms,  212  U.  S.  159,  179,  53  L. 
ed.  453,  463,  29  Sup.  Ct.  Rep.  270; 
O'Brien  v.  American  Bridge  Co.  110 
Minn.  364,  32  L.R.A.(N.S.)  980,  136 
Am.  St.  Rep.  503,  126  K.  W.  1012. 
and  numerous  authorities  cited; 
Huset  V.  J.  I.  Case  Threshing  Mach. 
Co.  61  L.R.A.  303,  57  C.  C.  A.  237, 
120  Fed.  865.  In  such  case  the  ad- 
ditional tort  of  the  buyer  in  conceal- 
ing the  danger  does  not  cancel  that 
of  the  seller;  the  person  injured  has 
his  remedy  against  two  wrongdoers, 
instead  of  one. 

According  to  the  testimony  the 
Atlantic  Coast  Line  Railroad  Com- 
pany constructed  and  turned  over  to 
the  government  a  track  which  it 
could  not  fail  to  know  was  exceed- 
ingly dangerous,  and  which  it  cer- 
tainly knew  was  to  be  used  to  trans« 
port  thousands  of  soldiers.  There 
is  not  a  particle  of  evidence  that  the 
soldiers  killed  knew  of  the  danger- 
ous nature  of  the  track.  But  it 
would  make  no  difference  if  they 
had  known,  because  the  builder  of 
the  road  knew  their  knowledge 
would  av«il  nothing;  for  it  knew 
the  controlling  fact  that  the  soldiers 
who  woe  to  be  transported  had  no 


power  to  reject  the  track,  or  to  have 
it  repaired  or  reconstructed,  or  to . 
refuse  to  travel  over  it.  Does  not 
the  argument  come  clearly  to  this? 
The  railroad  company^  in  breach  of 
its  duty,  constructed  and  delivered 
to  the  government  an.  unsafe  track, 
which  it  knew  would  endanger  the 
lives  of  soldiers  forced  to  trayel 
upon  it,  yet  this  breach  of  duty  was 
canceled  by  the  breach  of  duty  of 
officers  of  the  government  in  using 
the  track  in  an  unsafe  condition. 
This  amounts  to  saying*  that  an 
original  wrongdoer  is  released  when 
another  takes  up  and  continues  the 
wrong.  The  statement  of  the  argu- 
ment carries  its  own  refutation,  and 
it  is  disposed  of  by 'the  Supreme 
Court  in  Waters-Pierce  Oil  Co.  v. 
Deselms,  supra,  and  other  author- 
ities cited. 

The  exemption  of  the  government 
from  suit  does  not 
affect  the  liability  mesritvcat  «•■- 
of  the  railroad  com-  'J^^^^^JZJm'* 

pany.       It      follows  exe«Ptlo«  fr«m  ' 

that,  if  the  negli-  *" 
gent  construction  described  in  the 
testimony  was  a  proximate  cause 
of  the  accident,  the  plaintiffs 
had  a  vested  right  of  action  against 
the  railroad  when  it  occurred 
on  May  10,  1918.  It  is  admitted 
that  if  there  was  such  a  vested 
right  of  action  it  was  not  af- 
fected by  Circular  No.  4.  This  con- 
clusion would  result  in  a  reversal  of 
the  judgment 

It  was  earnestly  pressed  at  the  ar- 
gument that  the  Atlantic  Coast  Line 
was  not  responsible  for  negligent 
construction,  because  of  the  haste 
required  of  it  by  the  government. 
This  defense  is  without  support, 
either  in   the  allegation   of  the 
axkswer  or  the  testimony.   We  can- 
not assume   as  a 
matter  of  law  that  K-JiptTTo  ' 
the  government  re-  «oMrt-re*«ipe- 
quired  of  the  Coast 
Line  the  construc- 
tion of  a  track  which  imperiled  the 
life  of  every  soldier  who  passed  over 
it. 

We.  think  there  was  also  evidence 
of  actionable   negligence   in  the 
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operation  of  the  train  by  the  Direc- 
tor General.  According  to  the  evi- 
dence the  train  was  running  at  a 
speed  of  from  8  to  10  miles  an  hour, 
and  this  was  the  u^ual  speed.  There 
WQS,  evidence  to  the  effect  that  the 
track  was  in  such  bad  condition  that 
two  or  three  cars  were  derailed  on  it 
every  day.  One  witness  of  long  ex- 
perience on  railroads  testified  that 
on  such  a  track  the 
■csMi^Z^iB  speed  should  not 
t«SiiIi!'*"  *'  h&ve  been  over  4  to 
6  miles  an  hour.  It 
was  therefore  for  the  jury  to  say 
whether  the  speed  of  the  ^in  was 
high  enough  to  be  negligent.  - 

As  already  observed,  Circular  No. 
4  could  not  take  away  any  cause  of 
action  for  the  negligence  of  the  At- 
lantic Coast  Line  Railroad  Com- 
pany, for  it  existed 
coBiititatiooai  was  a  vested 

tloB  of  veat*d  right  before  that 
SSK^***        circular  was  issued. 

The  right  of  action 
had  also  accrued  against  the  Di- 
rector General  under  the  Federal 
statutes  and  proclamations  of  the 
President,  if  the  train  was  negli- 
goatly  run.  As  the  Director  Gen- 
eral was  an  officer  of  the  govem- 
mm%  the  right  of  action  was  in 
^ect  against  the  government,  and 
state-watk.  was  dependent  upon 
dniw«i«t  "  the  x>crmission  and 
rivht  ta  ^^^^  govern- 

ment found  in  these  statutes  and 
proclamations.  This  permission 
and  grant  could,  of  course,  be  with- 
drawn at  any  time  before  the  judg- 
ment. We  do  not  discuss  the  ques- 
tion whether  Circular  No.  4,  issued 
by  the  Director  General,  had  the 
force  of  an  act  of  Congress  with- 
drawing the  grant  or  permission  to 
sue  him,  for  the  reason  that,  if  the 
Director  General  had  such  power 
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and  exercised  it,  we  do  not  think  he 
expressed  in  the  circular  the  inten- 
tion that  it  should  have  the  retroac- 
tive effect  of  destroying  ri^ts  of 
actions  which  had  already  accrued. 
Statutes  are  never  construed  to  act 
retrospectively,  un-  _,etro«ctiTe 
less  the  legislative  of  wm»- 
effect  is  clearly  ex- 
pressed  or '  necessarily  implied. 
When  retrospective  operation  of  the 
statute  would  result  in  injustice,  the 
presumption  against  such  a  legisla- 
tive intent  is  still  stronger.  United 
States  V.  Burr,  169  U.  S.  78, 40  L.  ed. 
82, 15  Sup.  Ct.  Rep.  1002;  Osbom  v. 
Nicholson,  13  Wall.  654,  662,  20  L. 
ed.  689,  695;  United  States  v. 
American  Sugar  Ref.  Co.  202  U.  S. 
563,  577,  59  L.  ed.  1149,  1152,  26 
Sup.  Ct.  Rep.  717;  36  Cyc.  1205. 
There  is  nothing  in  the  circular  to 
indicate  that  it  was  intended  to  ap- 
ply to  injuries  and  deaths  of  soldiers 
which  already  had  been  inflicted, 
and  it  would  have  been  a  manifest 
hardship  to  take  away  the  right  of 
action  from  soldiers  who,  at  the 
time  of  boarding  the  train  and  in- 
curring the  risk,  had  the  statutory 
assurance  of  the  protection  of  liabil- 
ity of  the  Director  General  for  death 
or  injuries  due  to  the  nes^igent 
operation  of  the  train. 

We  think  there  can  be  no  recovery 
for   negligence    in  ^ 
putting  light  wood-  ,« 
en    cars    between  A^jFJaee,^ 
heavy  steel  cars,  in 
consequence  of  which  the  wooden 
cars  were  crushed  by  the  derail- 
ment. The  officers  of  the  Army  had 
entire  control  of  the  arrangement  of 
the  cars,  and  for  their  negligence  in 
this  respect  there  was  no  right  of 
action  against  either  of  the  defend- 
ants. 

Reversed. 


ANNOTATION. 

UalulHy  for  death  of,  or  injury  to,  soldier  in  service  of  government,  by 
gently  constructed,  maintained,  or  operated  railroad. 


Generally,  as  to  Federal  control  of 
public  utilities,  see  annotations  in  4 
A.L.R.  1680,  8  AX.R.  969;  10  A.L.R. 


956;  and  post,  1460,  this  vol- 
ume. As  to  suit  against  railroad 
owned  by,  or  in  which  interest  ia 
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held  by,  United  States  or  state,  see 
annotation  in  8  A.L.R.  995. 

There  would  seem  to  be,  as  is  in- 
ferable from  the  decision  in  the  re- 
ported case  (Bbyson  v.  Hines,  ante, 
1488),  no  question  that  a  soldier  in 
service  cannot  recover  from  the  Fed- 
eral sTOvemment  for  injuries  resultinsr 
from  its  negligenee  in  constructins:, 
maintaining,  or  operating  a  railroad, 
apart  from  such  permission  as  that 
granted  in  respect  of  the  liability  of 
the  Director  General  of  Railroads.  On 
the  other  hand,  however,  it  has  been 
held  that  a  private  carrier  cannot 
avoid  liability  for  ita  neglifl:ence  in  op- 
erating a  train  on  which  a  soldier  in 
service  is  being  transported. 

Thus,  in  Truex  v.  Erie  R.  Co.  (1870) 
4  Lans.  (N.  Y.)  198,  where  a  soldier 
posted  as  a  guard  on  the'  platform  of 
a  car  carrying  prisoners  of  war  was 
injured  as  the  result  of  a  collision,  it 
was  held  that  the  common  carrier 
which  was  transporting  the  prisoners 
and  their  guards,  under  orders  from 
the  War  Department,  could  not  avoid 
liability  to  the  soldier  guard  on  the 
theory  that  it  was  an  agent  of  the  gov- 
ernment, the  court  saying:  "The 
defendant  was  employed  at  the  request 
of  an  officer  of  the  government  to 
furnish  transportation  for  a,  certain 
number  of  passengers,  in  the  same 
manner  as  if  employed  by  an  individ- 
ual to  convey  him  on  its  road;  and  a 
compliance  with  the  request  made  did 
not  exonerate  it  from  the  ordinary  re- 
sponsibility assumed  in  such  a  busi- 
ness. It  was  a  common  carrier,  the 
same  as  it  would  be  to  any  individual 
who  chose  to  avail  himself  of  its  facil- 
ities for  travel  or  transportation.  It 
was  liable  for  injuries  to  the  plaintiff, 
the  same  as  if  he  had  traveled  alone 
and  without  being  associated  with 
those  who  accompanied  him  upon  the 
train.  If  it  is  claimed  that  the  plain- 
tiff and  the  defendant  were  in  the 
employ  of  the  government  (which  I 
think  is  not  the  actual  state  of  the 
case),  the  plaintiff  would  not  be  pre- 
cluded, for  that  reason,  from  a  recov- 
ery; for  the  rule  invoked  applies  only* 
where  the  common  employer  is  made 
a  party  to  the  suit,  and  not  where  one 
servant  sues  another."    It  was  also 


held  in  the  Tmex  Case  that  the  carrier 
could  not  avoid  liability  on  the  ground 
that  there  could  be  no  recovery  if  the 
plaintiflF  was  injured  in  consequence 
of  being  on  the  platform  of  the  car 
by  order  of  his  BOperior  officer,  the 
court  maintaining  that  the  contract 
for  the  transportation  of  the  prisoners 
of  war  contemplated  that  they  should 
be  properly  guarded  from  escape,  and 
that  the  carrier  must  have  understood 
that  guards  would,  of  necessity,  be 
posted  on  the  platforms,  so  as  to  im- 
pose upon  it  a  con<esponding  degree  of 
care.  Moreover,  the  court  remarked 
that  there  was  nothing  in  the  case  to 
show  that  the  guard's  location  on  the 
platform  was  the  cause  of  or  contrib- 
uted to  his  injury.  And  in  holding 
that  there  was  no  error  in  refusing  to 
charge  that  the  carrier  was  not  bound 
to  the  same  degree  of  care  in  carrying 
the  plaintiff  as  it  would  have  been  in 
carrying  him  if  he  had  paid  his  fare. 
Presiding  Justice  Miller,  in  delirering 
the  opinion  of  the  court,  said  that  the 
plaintiff's  fare  was  paid  by  the  gov- 
ernment, and  "the  defendant  was 
equally  liable  as  it  would  have  been 
had  plaintiff  paid  his  own  fare,"  and 
that  "the  defendant  was  under  the 
same  implied  contract  to  carry  the 
plaintiff,  and  under  the  same  obliga- 
tions, as  to  any  other  passenger  who 
had  personally  paid  his  own  fare." 

And  again,  in  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Parsley  (1894)  6  Tex.  Civ. 
App.  160,  26  S.  W.  64,  where  a  soldier 
riding  on  a  special  train,  operated  un- 
der a  contract  to  fumi^  the  govern- 
ment motive  power  and  a  trai.n  crew, 
was  injured  in  a  collision,  it  was  held 
that  his  right  of  recovery  from  the 
railroad  company  was  not  affected  by 
the  fact  that  he  was  a  soldier,  or  that 
at  the  time  of  the  accident  he  was  rid- 
ing in  the  baggage  car,  as  ordered  by 
his  commanding  officer,  the  court  aay- 
ing:  "The  second  assignment  of  error 
is  that  the  court  erred  in  refusing  to 
allow  appellant  to  prove  that  the  train 
on  which  Parsley  was  killed  was  not 
a  passenger  train,  but  was  a  special 
train  of  United  States  soldiers  that 
had  been  transferred  to  appellant's 
road  at  San  Antonio  from  another 
railroad,  and  that  appellant  was  trans- 
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porting  said  train  under  a  special  con- 
tract to  furnish  the  government  the 
motive  power  and  crew  to  operate  the 
train,  and  was  in  no  wise  responsible 
for  the  condition  of  said  cars  or  their 
appliances;  it  having  been  shown  that 
Richard  Parsley  was  a  soldier,  and 
being  transported  by  defendant  under 
contract  with  the  United  States  gov- 
ernment. .  .  .  Richard  Parsley  was 
lawfully  on  the  train  as  a  passenger, 
and  was  entitled  to  all  the  care  which 
the  law  requires  of  the  passenger 
carrier,  and  none  of  the  antecedent 
circumstances  or  accidents  of  his  sit- 
uation could  affect  the  right  of  his 
wife  and  children  'to  recover  damages 
for  his  death ;  and,  independent  of  any 
contract,  appellant  was  under  obliga- 
tion to  transport  deceased  Safely. 
Hutchinson,  Carr.  §  666.  The  fact 
that  deceased  was  in  the  baggage  car 
when  killed,  and  that,  the  baggage  car 
being  nearest  to  the  engine,  he  was  in 
a  more  dangerous  position  than  if  he 
had  been  in  the  passenger  coaches, 
cannot  affect  appellant's  liability. 
This  was  his  station,  and  he  was  obey- 
ing the  commands  of  his  oflBcers  in 
remaining  in  the  baggage  ear.  He 
was  there,  too,  with  the  knowledge 
and  consent  of  the  employees  who 
were  in  chai^  of  the  train,  and,  be- 
ing a  passenger,  it  was  their  duty  to 
have  warned  him  as  to  the  danger  of 
his  position,  and  to  have  cautioned  him 
against  such  imprudent  conduct.  Id. 
%  687.  Even  if  the  duty  of  warning 
him  did  not  rest  on  the  appellant,  he 
was  in  the  baggage  car  with  the 
knowledge  and  consent  of  appellant, 
and  was  there  because  required  by  his 
duty  to  be  there.  To  all  intents  and 
purposes  he  occupied  the  same  posi- 
tion towards  appellant  that  a  mail 
agent  does  under  a  contract  with  the 
government" 

And  the  reported  case  (Bbtsok  t. 
HiNBS,  ante,  1438)  is  authority  for  the 
proposition  that  a  corporation  which 
contracts  to  and  builds  a  railroad  on 
a  military  reservation,  and  turns  the 
same  over  to  the  government  knowing 
that  it  is  80  poorly  constructed  as  to 
be  dangerous,  and  that  it  is  to  be  used 
for  the  transportation  of  soldiers,  is 
liable  for  injuries  to  soldiers  resulting 


from  such  poor  construction,  notwith- 
standing the  government  had  accepted 
the  road  and  was  operating  the  train 
on  which  the  soldiers  were  riding 
when  injured.  This  decision,  it  will 
be  remembered,  was  an  application  of 
the  exception  to  the  general  rule  deny- 
ing, for  lack  of  privity  of  contract 
recovery  against  one  who  has  fur- 
nished another  with  a  defective  in- 
strumentality with  which  the  latter  in- 
jures the  plaintiff,  which  exceptirai 
permits  recovery  where  the  person 
furnishing  the  instrumentality  knows 
its  dangerous  character.  And  it  was 
further  declared  by  the  court  that  it 
could  make  no  difference  whether  or 
not  the  injured  soldiers  knew  of  the 
dangerous  nature  of  the  track,  since 
they  had  no  right  to  refuse  to  travel 
over  the  same.  Also  that  the  negli- 
gence of  the  War  Department  in  ac- 
cepting the  road  did  not  r^eve  the 
builder  from  liabilify. 

In  Walker  v.  Atlantic  Coast  Line  tt. 
Co.  (1920)  113  &  a  448,  102  S.  E.  513, 
it  was  held  that  Circular  No.  4  of  the 
Director  General  of  Railroads  appoint- 
ed under  the  Federal  Control  Act  of 
1916,  which  in  effect  provided  that 
Array  officers  and  enlisted  men  injured 
or  IdUed  in  railroad  accidents  must 
look  to  the  War  Risk  Bureau,  and  can- 
hot  obtain  any  compensation  through 
the  Railroad  Administration,  applied 
only  to  soldiers  actually  traveling  on 
trains  under  orders,  or  while  engaged 
in  actual  military  du^;  and  therefore 
that  it  did  not  apply  to  a  soldier  killed 
in  a  collision  between  an  automobile 
in  which  he  was  riding  on  a  private 
mission,  and  a  train.  Watts,  J.,  said: 
"Circular  No.  4  was  never  intended  to 
apply  to  a  case  such  as  the  one  at  bar, 
but  was  intended  to  be  effective  where 
men  in  uniform  were  killed  or  injured 
while  actually  traveling  on  railroad 
trains  under  orders  of  government  or 
while  engaged  in  actual  military  duty, 
such  as  being  transported  from  one 
camp  to  another.  It  does  not  apply  to 
any  soldier,  where  he  was  traveling 
as  a  member  of  the  general  public.  It 
is  inconceivable  that  it  should  be  at- 
tributed to  the  patriotic  distinguished 
Director  G«ieral  that  1^  his  circular 
he  intended  such  a  glaring  injustice 
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to  a  soldier  not  traveling  actually  in 
railroad  trains  under  orders  of  the 
government,  or  while  engaged  in  ac- 
tual military  duty.  Such  a  decision 
would  stigmatize  tiie  Director  General 
as  having  made  an  arbitrary  and  un- 
just discrimination  against  a  soldier, 
a  man  in  unifoim,  as  compared  to  a 
citizen.  To  relegate  him  to  insurance 
which  he  carried  and  paid  for  would 
be  a  glaring  and  outrageous  injustice, 
and  neither  the  spirit  nor  word  of  the 
circulars,  relied  on  as  being  issued  by 
the  Director  General,  warrants  any 
such  unjnst  and  preposterous  infer- 
ence." 

And  in  the  reported  case  (Beyson  t. 
HiNBS)  it  was  held  that  the  United 
States  Railroad  Administration  could 
no^  by  Circular  No.  4,  devest  any  right 
of  action  which  had  accrued  prior  to 
the  publication  of  such  circular.  In 
other  words,  that  a  vested  right  of  ac- 
tion against  a  railroad  company  for 
the  injuring  or  killing  dlf  a  soldier 
could  not  be  taken  away  by  a  govern- 


ment circular,  requiring  such  claims 
to  be  settled  by  the  Bureau  of  War 
Risk  Insurance. 

In  Gainer  v.  Hines  (1920)  194  App. 
Div.  121,  184  N.  Y.  Supp.  768,  an  ac- 
tion against  the  Director  General, 
brought  by  a  soldier  of  the  United 
States  for  Injuries  caused  by  falling 
from  the  open  door  of  a  box  car  in  a 
troop  fevin  on  which-  he  was  being 
transported,  it  was  held  that,  so  far 
at  least  as  a  motion  to  dismiss  the  com- 
plaint was  concerned,  the  status  of 
plaintiff  and  defendant  could  be  re- 
garded as  that  of  passenger  and 
common  carrier  respectively,  since  the 
President,  pwforee  of  the  Act  of 
Congress  of  August  29, 1916,  assumed 
management  and  control  of  the  trans- 
portation systems  of  the  country,  and 
the  Federal  Control  Act  of  March  21, 
1918,  merely  provided  that  carriers 
while  under  Federal  control  should  be 
subject  to  all  laws  and  liabilities  of 
common  carriers,  except  as  inconsist- 
ent with  the  Enabling  Acts.  G.  J.  C. 


COMMONWEALTH  OF  KENTUCKY,  Appt., 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANT. 
Xenttiofey  Court  of  Appeals^ October. IS,  1990. 
.  <189  Ky.  809,  224  S.  W.  847.) 

Railroad  —  Federal  contnri  —  violation  of  state  statute  —  indictment. 

A  railroad  under  Federal  control  is  not  subject  to  indictment  for  vioU- 
tion  of  a  state  statute  relating  to  the  maintenance  of  waiting  rooms,  where 
the  violation  occurred  during  the  continuance  of  such  control. 

[See  note  on  this  question  beginning  on  page  1450.] 


Appeal  by  the  Commonwealth  from  a  judgment  of  the  Circuit  Ceurt 
for  Ohio  County  sustaining  a  demurrer  to  an  indictment  charging  defend- 
ant with  violating  a  state  statute  relating  to  the  maintenance  of  waiting 
rooms.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Charles  L  Dawson,  Attorney  28,  200  S.  W.  17;  Louisville  ft  N.  R. 
General,  T.  B.  McGregor,  Assistant  Go.  v.  Com.  144  Ky.  526,  139  S.  W. 
Attorney  General,  and  C  E.  Snlth,  for  766;  Illinois  C.  R.  Ca  v.  Com.  28  Ky. 
the  Commonwealth:  L.  Rep.  802,  90  S.  W.  602;  Illinois  C. 

The  indictment  is  not  duplicitous,  R.  Co.  v.  Com.  21  Ky.  L.  Rep.  56d,  52 
and  the  court  erred  in  requiring  an    S.  W.  818. 

election.  The  statute  under  which  the  indict- 

Illinois  C.  R.  Co.      Com.  179  Ky.    ment  is  drawn  was  enacted  in  the  ex- 
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ercise  of  police  powers  of  the  Btate, 
and  the  Federal  Control  Act  of  March 
21,  1918,  specifically  excludes  from  its 
operation  all  penal,  laws  enacted  in  the 
exercise  of  police  power. 

Com.  V.  Payne  Medicine  Co.  138  Ky. 
167,  127  S.  W.  760;  Com.  v.  Reinecke 
Coal  Min.  Co.  117  Ky.  894,  79  S.  W. 
287;  Com,  v.  Smith,  163  Ky.  227, 
L.R.A.1915D,  172,  173  S.  W.  340; 
Naah  v.  Southern  P.  Co.  260  Fed.  280 ; 
Federal  Control  -Act,  §  16. 

Messrs.  Boijamin  D.  Warfleld  and 
Thmnas  E.  Sandldge,  for  appellee: 

Defendant,  the  owner  of  the  rail- 
road, cannot  be  made  liable,  either 
criminally  or  civilly,  for  the  misde- 
meanors or  negligence  of  the  Director 
General  of  Railroads,  his  agents  and 
servants,  during  Federal  control,  and 
the  demurrer  was  properly  sustained 
on  that  ground. 

State  V.  Julow,  129  Mo.  168,  29 
L.R.A.  257.  50  Am.  St.  Rep.  443,  31  S. 
W.  781;  Adair  v.  United  States,  208 
U.  S.  161,  52  L.  ed.  436,  28  Sup.  Ct. 
Kep.  277,  13  Ann.  Cas.  764;  Citizens' 
Sav.  &  L.  Asso.  v.  Topeka,  20  Wall. 
655,  22  L.  ed.  465;  Mitchell  v.  Cumber- 
land Teleph.  &  Teteg.  Co.  188  Ky.  263, 
10  A.L.R.  946,  221  S.  W.  647;  DakoU 
Cent  Teleph.  Co.  v.  South  Dakota,  2fS0 
U.  S.  168,  63  L.  ed  910,  4  A.L.R.  1623, 
P.U.R.1919D,  717.  39  Sup.  Ct.  Rep. 
607;  Northern  P.  R.  Co.  v.  North  Da- 
kota. 260  U.  S.  135,  63  L.  ed.  897, 
P.U.R.1919D,  705,  39  Sup.  Ct.  Rep. 
602;  Mardis  v.  Hines,  258  Fed.  945; 
Nash  T.  Southern  P.  Co.  260  Fed.  280; 
Haubert  v.  Baltimore  &  O.  R.  Co.  269 
Fed.  361. 

Section  772,  Koitucl^  Statutes, 
shows  on  its  face  that  it  does  not  ap- 
ply to  defendant  as  to  anything  that 
occurred  in  the  operation  of  the  rail- 
road during  Federal  control 

Southern  Cotton  Oil  Co.  v,  Atlantic 
Coast  Line  R.  Co.  257  Fed.  138. 

The  trial  court  correctly  ruled  that 
the  indictment  was  bad  for  duplicity. 

Ellis  V.  Com.  78  Ky.  130;  Messer  v. 
Com.  26  Ky.  L.  Rep.  40,  80  S.  W.  489; 
Com.  Bradley,  182  Ky.  512,  116  S. 
W.  761;  Louisville  ft  N.  R.  Co.  v.  Com. 
137  Ky.  802,  127  S.  W.  152. 

Quin,  J.,  delivered  the  opinion  of 
the  court: 

Is  a  railroad  company  whose  prop- 
erty ia  under  Federal  control,  and 
while  so  operated,  subject  to  indict- 
ment for  an  alleged  violation  of  the 
KentuclQr  statutes  relating  to  the 


maintenance  of  waiting  rooms? 
•This,  the  question  for  our  decision, 
must  be  answered  in  the  negative. 

The  present  appeal  is  from  a  judg- 
ment sustaining  a  demurrer  to  an 
indictment  charging  appellee  with 
the  violation  of  §  772,  Kentucky 
Statutes,  in  regard  to  the  proper 
maintenance  of  a  convenient  and 
suitable  waiting  room  at  its  depot 
in  Centertown,  Kentucky.  The  de- 
murrer was  sustained : 

(1)  Because  the  indictment  was 
bad  for  duplicity,  in  that  it  charged 
offenses  under  §§  772  and  784  of  the 
Statutes.  This  defense,  however, 
has  been  disposed  of  by  the  decision 
in  Illinois  C.  R.  Co.  v.  Com.  179  Ky. 
28,  200  S.  W.  17,  where  an  objection 
to  an  indictment  couched  in  prac- 
tically the  identical  language  as  the 
one  under  consideration  was  hdd  to 
be  without  merit. 

(2)  Because  at  the  time  of  the  al- 
leged acts  charged  in  the  indictment 
appellee  was  not  operating  its 
line  of  railroad,  same  having  passed 
under  Federal  control  at  a  date  prior 
to  the  commission  of  the  acts  com- 
plained of. 

Pursuant  to  the  power  invested  in 
him  by  Congress  in  certain  resolu- 
tions and  statutes  passed  in  August. 

1916,  the  President  on  December  26, 

1917,  proclaimed  that  on  December 
28,  1917,  he  would  take  possession 
and  assume  control  of  each  and 
every  system  of  transportation  in 
the  United  States.  This  included  ail 
-equipment  and  appurtenances  used 
in  the  operation  of  the  lines.  Ef- 
fective on  said  last-named  date,  the 
railroads  of  this  country  passed  into 
the  possession  and  under  the  control 
and  operation  of  the  Director  'Gen- 
eral of  Railroads,  who  was  appoint- 
ed by  the  proclamation  aforesaid. 
On  March  21, 1918,  Congress  passed 
what  is  commonly  known  as  the 
Federal  Control  Act  (Comp.  Stat. 
^§  3115Sa-3116fp,  Fed.  Stat.  Anno. 
Supp,  1918,  pp.  757-766),  which, 
among  other  things,  authorized  the 
President  to  agree  upon  a  just  com- 
pensation with  the  owners  of  rail- 
roads while  the  roads  were  under 
Federal  control. 
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'  It  i9  conceded  by  the  common- 
wealth that,  if  the  court's  decision 
on  this  second  proposition  is  a  cor- 
rect exposition  qf  the  law,  the  in- 
dictment is  not  good,  and  cannot  be 
.made  so.  But  it  is  contended  that 
the  acts  of  Congress  do  not  apply  to 
violations  of  the  penal  laws.  The 
Director  General  of  Railroads  on 
October  28  promulgated  what  is 
known  as  General  Order  No.  60,  pro- 
viding in  part  as  follows:  "It  is 
therefore  ordered,  that  actions  at 
law,  suits  in  equity,  and  proceedings 
in  admiralty  hereafter  brought  in 
any  court  based  on  contract,  binding 
upon  the  Director  General  of  Rail- 
roads, claim  for  .death  or  injury  to 
person,  or  for  loss,  and  damage  to 
property,  arising  since  December  31, 
1917,  and  growing  out  of  the  pos- 
session, use,  control,  or  operation  of 
any  railroad  system  of  transporta- 
tion by  the  Director  General  of  Rail- 
roads, which  action,  suit  or  proceed- 
ing but  for  Federal  control  might 
have  been  brought  against  the  carri- 
er company,  shall  be  brought  against 
William  G.  McAdoo,  Director  Gen- 
eral of  Railroads,  and  not  other- 
wise :  Provided  however,  that  this 
order  shall  not  apply  to  actions, 
suits,  or  proceedings  for  the  recov- 
ery of  fines,  penalties,  and  for- 
feitures." 

The  constitutionality  of  this  order 
has  been  attacked  in  a  number  of 
cases,  and  different  courts  have  ex- 
pressed contrary  views  in  regard 
thereto,  but  we  do  not  find  it  neces- 
sary in  the  present  case  to  pass  upou 
this  qiiestion. 

In  §  10  of  the  Act  of  March  21, 
1918  (40  Stat,  at  L.  456,  chap.  26, 
Comp.  Stat.  S  3115Jj,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  762),  it  is  pro- 
vided in  part  as  follows :  "Carriers 
while  under  Federal  control  shall  be 
subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising 
under  state  or  Federal  laws  or  at 
common  law,  except  in  so  far  as 
may  be  inconsistent  with  the  pro- 
visions of  this  act  or  any  other  act 
applicable  to  such  Federal  control  or 
with  any  order  of  the  President. 
Actions  at  law  or  suits  in  equily  may 
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be  brought  by  and  against  such  car- 
riers and  judgments  rendered  as 
now  provided  by  law." 

Section  12  of  the  act  (Comp.  Stat. 
§  3115fl),  among  other  tilings,  pro- 
vides ttiat  "moneys  and  other  prop- 
erty derived  from  the  oi>eration  of 
■the  carriers  during  Federal  control 
are  hereby  declared  to  be  the  prop- 
erty of  the  United  States." 

In  Northern  P.  H.  Co.  v.  North 
Dakota,  260  U.  S.  135,  63  L.  ed.  897, 
P.U.R.1919D,  705,  39  Sup.  Ct.  Rep. 
502,  it  was  held'that  under  the  Fed- 
eral Control  Act  the  railroads  were 
in  the  full  possession  and  control 
of  the  Federal  government,  and 
through  the  President  and  the  Inter- 
state (Commerce  Commission  that 
government  was  empowered  to  fix 
rates  on  intrastate  traffic,  supersed- 
ing the  state  power  over  that  sub- 
ject, and  that  the  Federal  (Control 
Act  was  conclusive  and  complete  as 
to  the  government  ownership  and 
control  of  the  railroads  and  tibe 
operation  thereof.  As  said  by  the 
Supreme  Court  in  the  case  supra, 
the  act  contemplated  one  control, 
one  administration,  one  power  for 
the  accomplishment  of  the  one  pur- 
pose, the  complete  possession  by 
governmental  authority  to  replace 
for  the  period  prdvided  the  private 
ownership  theretofore  existing. 

A  similar  conclusion  as  to  the  ef- 
fect of  governmental  control  has 
been  reached  in  many  suits  for  per- 
sonal injuries;  among  others,  the 
following:  Rutherford  v.  Union  P. 
R.  Co.  (D.  C.)  254  Fed.  880;  Dahn 
v.  McAdoo  (D.  C.)  256  Fed.  549; 
Mardis  v.  Hintes  (D.  C.)  258  Fed. 
945;  Nash  v.  Southern  P.  Co. 
(D.  C.)  260  Fed.  280';  Erie  R.  Co. 
V.  Caldwell,  —  C.  C.  A.  — ,  264 
Fed.  949;  Blevins  v.  Hines  (D.  C.) 
264  Fed.  1005;  Castie  v.  Southern 
R.  Co,  112  S.  C.  407,  8  A.L.R.  959, 
99  S.  E.  846.  In  this  same  connec- 
tion, see  McGregor  v.  Great  North- 
em  R.  Co.  —  N.  D.  — .  4  A.L.R. 
1635,  172  N.  W.  841,  and  especially 
the  annotation  in  4  AJLJR,  1635, 
1680. 

In  Mobile  &  O.  R.  Co.  v.  Jobe,  — 
Miss.  — ,  84  So.  910,  the  court  holds 
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flict  with  the  Federal  Control  Act, 
and  the  latter  must  prevail.  How- 
ever, the  validity  or  invalid!^  of 
said  order  is  not  involved  here,  since 
in  neither  event  could  appellee  be 
indicted  for  an  offense  that  was  not 
and  in  the  nature  of  things  could 
not  have  been,  committed  by  it,  as 
the  government,  and  not  appellee, 
was  operating  the  railroad  at  the 
time.  Furthermore,  said  decision  is 
not  in  harmony  with  the  views  ex- 
pressed by  this  court  in  Mitchell  v. 
Cumberiand  Teleph.  &  Teleg.  Co. 
188  Ky.  263,  10  A.L.R.  946,  221  S. 
W.  547.  There  appellant  was  de- 
nied the  right  to  maintain  an  action 
against  the  telephone  company,  be- 
cause Cdngress,  in  the  resolutions 
under  which  the  telephone  lines 
were  passed  to  the  control  of  the 
Postmaster  General,  failed  to  pro- 
vide a  means  by  which  said  suit 
could  be  maintained.  We  take  the 
following  excerpt  from  the  opinion 
of  the  court :  "As  said  in  the  cases 
supra,  if  suits  of  this  kind  could  ba 
maintained  under  the  circumstances, 
then  indeed  could  property  be  taken 
without  any  process  of  law,  since 
the  only  pretended  claim  to  it  would 
be  that  the  defendant  owned  the 
property  which  was  being  operated 
at  tiie  time  of  the  happening  of  the 
injury  sued  for,  although  it  was 
then  entirely  out  of  his  control  and 
was  taken  without  his  consent.  The 
fact  that  the  plaintiff  might  be 
remediless  because  there  is  no  pro- 
vision for  any  suit  against  the 
United  States  (although  regretta- 
ble) cannot  strengthen  his  case." 

We  are  clearly  of  the  opinion  that 
appellee  cannot  be  held  under  the  in- 
dictment because  the  acts  charged 

arose  out  of  trans- 
Kd/^i'^ntr.!  actions  ove^  which 
-vioiBtioa  of  it  had  nothing  what- 
:3'iV«:S?*"     soever  to  do,  and 

over  which  it  had  no 
control.  In  this  connection  it  is  well 
to  call  attention  to  the  fact  that  § 
772  of  the  Kentucky  Statutes  is  di- 
rected to  the  one  operating  a  rail- 
road, and  it  is  not,  and  cannot  be, 
maintained  that,  at  the  time  of  the 


the  present 

proceeding,  appellee  had  any  man- 
agement or  control  whatsoever  over 
the  operation  of  its  railroad,  nor  of 
any  of  its  depots  or  other  equipment 
or  appurtenances  incident  to  or  nec- 
essary in  the  operation  of  same. 

The  reference  in  §  10  of  the  Fed- 
eral Control  Act,  supra,  '*to  such  car- 
riers," is  to  the  carrier  while  under 
Federal  control,  because,  as  said  in 
Rutherford  v.  Union  P.  R.  Co. 
si4»ra:  "It  would  have  been  an 
anomaly  to  have  given  the  actual 
control  of  the  railroads  to  the  Direc- 
tor General,  and  to  have  provided 
that  suits  arising  out  of  his  acts 
should  be  brought  against  the  cor- 
porations who  had  been  devested  of 
authority  over  those  acts." 

This  is  made  plain  by  this  further 
inrovision  of  §  10:  "Ajid  in  any  ac- 
tion at  law  or  suit  in  equity  against 
the  carrier,  no  defense  shall  be  made 
thereto  upon  the  ground  that  t^e 
carrier  is  an  instrumentality  or 
agency  of  the  Federal  government.*' 
It  necessarily  means  that  the  car- 
rier who  is>  subject  to  suit  is  the 
agent  of  the  government  who  is 
operating  the  railroad,  since  the  cor- 
poration or  persons  who  had  lost  ot> 
surrendered  control  or  possession  of 
the  railroad  would  have  no  occasion 
to  assert  the  defense  that  they  were 
instrumentalities  or  agents  of  the 
government  as  to  acts  which  oc- 
curred after  their  control  had  ter- 
minated. The  language  of  §  10, 
supra,  created  liability  on  i^e  part 
of  the  United  States  for  every  act 
and  omission  for  which  liability  had 
formerly  attached  to  the  owners  in 
their  position  as  common  carriers. 

"The  power  of  control,"  says  the 
court  in  Brady  v.  Chicago  &  G.  W. 
R.  Co.  57  L.R.A.  712,  52  C.  C.  A.  55, 
114  Fed.  100, 11  Am.  Neg.  Rep.  646, 
"is  the  test  of  liability,  under  the 
maxim  'respondeat  superior.*  If  the 
master  cannot  command  the  alleged 
servant,  then  the  acts  of  the  latter 
are  not  his,  and  he  is  not  responsible 
for  them.  If  the  principal  cannot 
control  and  direct  the  alleged  agent, 
then  he  is  not  his  agent,  and  the 
principal  is  not  liable  for  his  acts 
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or  his  omissions.  In  such  case  the 
ntaxim  'respondeat  superior'  has  no 
application,  because  there  is  no  su- 
perior to  respond.  In  an  action 
asrainst  the  alleged  master  or  prin- 
cipal for  the  act  of  his  alleged  serv- 
ant or  agent  under  the  maxim  're- 
spondeat superior,'  there  can  be  no 
recovery  in  the  absence  of  the  right 
and  power  in  the  former  to  com- 
mand or  direct  the  latter  in  the  per- 
formance of  the  act  charged,  be- 
cause in  such  a  case  there  is  no  su- 
perior to  answer." 

From  and  after  the  taking  of  pos- 
session of  the  railroads  by  the  Pres- 
ident, the  corporations  or  persons 
who  had  previously  controlled  them 
ceased  the  functions  and  obligations 
as  carriers;  the  carriage  was  there- 
after conducted  by  the  Director  Gen- 
eral. Though  retaining  their  posi- 
tions and  details  of  operation,  the 
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acts  of  the  former  officials  and  em- 
ployees were  the  acts  not  of  the  rail- 
roads, but  of  the  Director  General 
The  persons  who  had  been  officers 
and  employees  of  the  owning  com> 
panies  ceased  in  general  to  be  such, 
and  became  agents  and  employees  of 
the  Director  General.  Service  of 
process  upon  them  no  longer  bound 
their  former  employers. 

Since,  therefore,  appellee  was  not 
operating  its  line  of  railroad  at  the 
time  referred  to  in  the  indictment, 
and  had  no  control  of  management 
in,  its  operation,  the  exclusive  and 
complete  control  thereof  having  been 
taken  over  by  the  Federal  govern- 
ment, it  could  not  be  held  liable  for 
an  alleged  violation  of  the  statutes 
referred  to,  and  the  court  properly 
sustained  the  demurrer  to  the  indict- 
ment. 

The  judgment  is  affirmed. 
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i  pdUic  nHIMes. 

III. — continoed. 

a.  Right  of  action  by  or  against 

Director  General,  1463. 

b.  Judgment    against  carrier, 

1463. 

c.  Effect  on  status  of  carrier  as 

employer,  146^ 

d.  Effect   of   state   or  Federal 

sUtute,  1464. 

e.  Liability  of  Director  General 

for  Injury  to  soldiw,  1464. 
rV.  Jurisdiction  of  action  by  or  against 
public  utility,  1466. 
V.  Service  of  process,  1465. 
VI.  Effect  of  return  of  public  utility  to 

private  ownership,  1466. 
VII.  Index  ta  points  covered  in  AX,R. 
annotation  on  "Federal  control  of 
public  utilities,"  1466. 

questions  but  little  considered  at  the 
outset  have  come  into  prominence 
with  the  progress  of  events  and  the 
enactment  of  supplementary  legisla- 
tion. In  view  of  this  circumstance,  it 
has  seoned  advisable  to  append  to  the 
present  note  an  alphabetical  index  of 
matters  covered  by  all  these  annota- 
tions. 
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If.  ValMlty  and  eonatruetiwi  of  meam- 
urea  f»r  Federml  ootUrol, 

a.  Aeta  of  Congreaa. 

1.  Vederml  Control  Act, 

The  validity  of  the  Federal  Control 

Act  (Act  March  21,  1918,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  767)  was  upheld 
in  Public  Service  Comnlission  v.  New 
York  C.  R.  Co.  (1920)  230  N.  Y.  129, 
129  N.  E.  456,  as  a  lesritimate  exercise 
of  the  war  power.  See  also  the  cases 
cited  in  subdivision  II.  a,  of  the  earlier 
notes  of  this  series. 

2.  Transportation  Act. 

(a)  Subatttution  of  prealdential  agent  in 
pending  omaea. 

In  Hines  v.  Collins  (1921)  —  Tex. 
Civ.  App.  — ,  227  S.  W.  332,  the  court 
did  not  pass  directly  on  the  necessity 
of  serving  process  anew,  in  pending 
cases,  on  the  agent  appointed  under 
the  Act  of  February  28, 1920,  but  said: 
"The  further  question  then  arises  as 
to  whether,  since  the  titular  defendant 
would  be  the  same  before  and  after 
the  substitution,  it  would  be  necessary 
to  go  through  the  form  of  substitatloa, 
including  the  service  of  process  on 
such  defendant.  We  confess  that  we 
have  not  arrived  at  a  conclusion  as  to 
this  question  entirely  satisfactory  to 
ourselves.  On  the  one  hand,  it  ap- 
pears reasonable  to  conclude  that  it 
was  probably  the  purpose  of  the  Pres- 
ident, in  appointing  said  Walker  D. 
Hines  as  agent  to  conduct  such  litiga- 
tion, to  provide  for  the  continuance  of 
the  suits  then  pending  without  a 
break,  it  being  perhaps  contemplated 
that  the  said  agent  would  use  the  same 
agencies  as  he  had  theretofore  em- 
ployed in  the  defense  of  such  litiga- 
tion, and  proceed  with  the  same 
without  delay.  On  the  otiier  hand,  a 
substitution  of  parties  ordinarily  re- 
quires a  service  of  process  on  the 
party  substituted,  in  case  he  does  not 
voluntarily  appear.  White  v.  Johnson, 
60  Am.  St.  Rep.  741,  note.  It  is  also 
true  that,  where  the  same  person  is 
sued  in  a  different  capacity,  service 
upon  him  in  his  new  capacity  Is  re- 
quired before  the  suit  may  proceed. 
Henderson  V.  KIssam  (1862)  8  Tex.  46; 
20  Enc.  PI.  &  Pr.  967.  We  may  assume 


that  the-  Director  General  had  no  per- 
sonal knowledge  as  to  the  many  suits 
that  were  pending  at  the  time  of  the 
tenninatjon  of  Federal  control,  and 
that  upon  his  appointment  as  agent  to 
conduct  this  litigation  he  could  have 
employed  different  agents  than  those 
who  had  been  theretofore  represent- 
ing him  in  his  other  capacity;  and  it 
may  be  that,  in  the  absence  of  the  vol- 
untary appearance  by  his  duly  consti- 
tuted agents  acting  for  him  in  his  new 
capacity,  he  had  the  right  to  rely  upon 
formal  substitution  being  made,  and 
service  had  in  the  regular  way  upon 
such  agents  as  he  might  appoint  to 
represent  him,  in  accordance  with  the 
provisions  of  §  206  of  the  act.  We 
reverse  the  case  on  other  grounds,  but 
suggest  that  it  would  be  the  safest 
policy,  under  the  circumstances,  to  re- 
quire a  formal  substitution  of  the 
present  agent  representing  the  govern- 
ment in  the  conduct  of  this  litigation." 
See  also,  on  this  point,  the  following 
cases,  cited  in  an  earlier  note  in  this 
series:  Keene  v.  Hines  (1920)  111 
Misc.  399,  183  N.  Y.  Supp.  520;  Gold- 
stein V.  Hines  (1920)  183  N.  Y.  Supp. 
618,  set  forth  in  10  A.LJt.  969,  960. 

In  Gunlach  v.  Chicago  ft  N.  W.  R. 
Co.  (1920)  —  Wis.  — ,  179  N.  W.  986, 
wherein  Judgment  had  been  entered 
against  both  the  carrier  and  the 
Director  General,  the  court,  in  sub- 
stituting the  agent  designated  by  the 
President  under  the  Transportation 
Act;  said:  "The  recovery  in  this  case 
was  for  injuries  the  plaintiff  suffered 
while  the  railway  company  was  under 
Federal  control,  under  the  atit  of  Con- 
gress providing  for  the  operation  of 
transportation  systems,  and  hence  the 
judgment  claim  is  one  to  be  settled 
and  paid  pursuant  to  the  provisions  of 
the  Transportation  Act  of  1920.  The 
plaintiff  insists  that  any  right  he  has 
against  the  defendant  railway  com- 
pany for  satisfaction  and  payment  of 
this  judgment  shall  be  preserved  to 
him.  We  do  not  regard  that  this  mo- 
tion necessarily  demands  determina-- 
tion  of  his  rights  in  this  respect,  and 
therefore  decline  to  pass  judgment  on 
his  right  of  satisfaction  of  this  judg- 
ment against  the  Chicago  ft  North- 
western Railway  Company.    It  is 
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manifest  that  the  judgment  is  a  prop- 
er claim  to  be  paid  and  settied  out  of 
the  funds  appropriated  under  the  pro- 
visions of  the  Transportatiop  Act  of 
1920.  It  therefore  seems  appropriate 
that  'John  Barton  Payne,  agent  for 
the  United  States  Railroad  Adminis- 
tration,' be  substituted  as  the  defend- 
ant in  place  of  the  above-named  de- 
fendants and  respondents,  and  that  the 
mandate  heretofore  entered  in  this 
court  be  amended.'* 

Where  suit  is  brought  against  the 
railroad  company  without  joining  the 
Director  General,  and  at  the  time  a 
demurrer  comes  on  for  hearing  the 
railroad  has  been  turned  back  to  pri- 
vate ownership,  the  agent  appointed 
under  the  Transportation  Act  mi^  be 
added  as  a  party  by  amendment. 
Payne  v.  Hayes  (1920)  —  Ga.  App.  — , 
104  S.  E.  917. 

Judgment  in  an  action  for  personal 
injuries  inflicted  during  Federal  con- 
trol should  be  against  the  agent  ap- 
pointed under  the  Act  of  February  28, 
1920,  and  not  against  the  railroad  com- 
pany. Panhandle  &  S.  F.  R.  Co.  t. 
Haywood  (1920)  —  Tex.  Civ.  App.  — , 
227  S.  W.  847. 

'  See  also,  in  connection  with  the  fore- 
going decision,  caaes  set  forth  in  sub- 
division III.  b,  infra. 

(h)  Batea  and  fares. 

The  Transportation  Act  (g  208a) 
provides  in  effect  that  all  rates,  fares, 
and  charges  in  effect  at  tiie  time  of  its 
passage  shall  continue  in  effect  "until 
thereafter  changed  by  state  or  Federal 
authority  respectively,  or  pursuant  to 
authority  of  law ;  "  but  that  no  reduc- 
tion shall  be  made  prior  to  September 
1,  1920.  It  has  been  held  that  the  fix- 
ing of  rates  by  the  Federal  authorities 
was  justified  as  an  exercise  of  the  war 
power,  and  on  the  cessation  of  the 
necessity  from  which  the  power  arose, 
and  the  return  of  the  railroads  to 
private  ownership,  it  was  lawful  to 
provide  that  the  rates  so  fixed  should 
continue  until  changed  by  state  Or 
Federal  authority,  and  should  in  no 
event  be  reduced  until  the  expiration 
of  six  months.  Public  Service  Com- 
mission V.  New  York  C.  R.  Co.  (1920) 
230  N.  Y.  149, 129  N.  E.  466,  modi^ng 


(1920)  193  App.  Div.  616,  186  N.  Y. 
Supp.  267,  and  reversing  (1920)  112 
Misc.  617, 183  N.  Y.  Supp.  799,  set  oat 
In  10  A.L.R.  960,  wherein  the  court 
said :  "Obviously,  the  purpose  of  this 
clause,  so  far  as  the  states  were  con- 
cerned, was  to  maintain  fares  until 
September  1st  and  thereafter,  until,  in 
view  of  possible  new  conditions,  af- 
firmative action  was  taken  by  the 
state  authorities.  The  thought  vai 
that  in  many  instances  local  rates  had 
been  fixed  by  local  commissions  with 
a  view  to  costs  and  earnings  as  they 
existed  prior  to  1917.  Let  them  act  if 
they  desired  to  restoi%  the  old  rates. 
It  is  equally  obvious  when  such  action 
was  taken  is  immaterial,  if  the  actual 
reduction  did  not  take  effect  until 
September  1st.  In  a  case  like  tiiat  of 
the  defendant,  where  the  rate  is  a  con- 
dition of  the  charter,  or  in  a  case 
where  the  rate  is  fixed  by  statute, 
there  would  seem  to  be  less  purpose 
in  such  a  provision.  Possibly  it 
seemed  wise  in  all  cases  to  give  the 
roads  formal  warning  of  reversion  to 
the  old  state  of  affairs,  and  an  oppor^ 
tunity  to  m&ke  and  file  the  necessary ' 
tariff  schedules.  In  any  event.  Con- 
gress made  no  exception  to  the  gen- 
eral rule."  It  was  further  held  in  that 
case  that  the  order  of  a  pnblift  service 
commission,  reducing  rates  after  the 
expiration  of  the  six  months^  period, 
was  none  the  less  valid  because  it  was 
a  mere  restoration  of  the  rate  obtaui- 
ing  before  Federal  control,  and  was 
made  under  laws  previously  existing. 
See  to- the  same  effect.  New  York  C.  R. 
Co.  V.  Public  Service  Commission 
(1920)  268  Fed.  559. 

On-  the  other  hand,  it  was  held  in 
Texas  Teleph.  Co.  v.  Mart  (1920)  — 
Tex.  Civ.  App.  — ,  226  S.  W.  497,  that 
the  proviso  in  the  act  for  the  return 
of  telephone  lines  to  jirivate  owner- 
ship that  the  rates  fixed  by  the  Post- 
master General  should  continue  in 
force  for  four  months,  unless  sooner 
modified  by  local  authorities,  kept  the 
rates  so  fixed  in  force  for  that  period, 
though  they  were  higher  than  pre- 
viously established  franchise  rates. 

As  to  the  power  of  the  Director  Gen- 
eral to  fix  rates  and  fares,  see  snb- 


Digiiized  by  Google 


ANNO.— FEDERAL  CONTROL  OF  PUBUC  UTILITIES. 


1463 


division  III.  of  the  earlier  notes  of  this 


b.  OrderB  of  Direoior  Gmural  of  BaO- 

roads. 

1,  Orders  JTo*.  18  and  ISo. 

(SuppIementiniT  subdivision  11.  d,  1» 
in  the  annotations  in  4  A.L.R.  1^9, 
and  8  A.LR.  971,  and  subdivision  II. 

c,  1,  in  the  annotation  in  10  A.L.R. 
968.) 

In  two  jurisdictions  General  Orders 
Nos.  18  and  18a  of  the  Director  Gen- 
eral, relating  to  ths  venue  of.  suits, 
have  been  held  in  recent  cases  to  be 
invalid.  Hill  v.  Seaboard  Air  Line  R. 
Co.  (1920)  —  N.  C.  — ,  105  S.  E.  19; 
Pullman  Co.  v.  Uribe  (1920)  —  Tex. 
Civ.  App.  — ,  22S  S.  W.  189;  St  Louis 
Southwestern  R.  Co.  v.  Turner  (1920) 
—  Tex.  Civ.  App.  — ,  225  S.  W.  888. 

In  Hines  v.  Avant  (1920)  —  Tex. 
Civ.  App.  — ,  226  S.  W.  821,  without 
discussing  the  validity  of  the  order,  it 
was  said  that  under  General  Order  18a 
suit  against  the  Director  General,  not 
joining  the  railroad  company,  could  be 
brought  in  the  county  of  the  plaintiff's 
residence,  though  the  railroad  compa- 
ny had  no  agent  there. 

9.  Order*  Nob.  6o  tmd  SOa. 

(Supplementing  subdivision  II.  d,  3, 
in  4  AjLr.,  at  page  1695;  snbdivi^on 
n.  d,  8,  in  8  A.L.R.,  at  page  973;  and 
subdivision  IL  c,  2,  in  10  AJLJE^  at 
page  964. 

In  this  connection  subdivision  V.  of 
the  annotation  in  4  A.L.R.,  at  page 
1710,  and  subdivision  IV.  of  the  an- 
notation in  8  A.L.R.,  at  page  983, 
should  also  be  consulted. 

In  one  jurisdiction  it  has  been  held 
recently  thht  General  Orders  Nos.  60 
and  60a  of  the  Director  Creneral,  re- 
quiring suits  to  be  brought  against 
him,  are  invalid,  and  in  that  jurisdic- 
tion the  carrier  may  be  joined.  Hines 
v.  Mauldin  (1920)  Art.  — ,  225  S. 
W.  639;  Kansas  City  Southern  R.  Cq. 
V.  Rogers  (1920)  —  Ark.  — ,  225  S.  W. 
640. 

So,  in  North  Carolina,  it  has  been 
held  not  to  be  necessary  to  make  the 
Director  General  a  party  formally. 
Suit  against  the  carrier  imposes  on 
him  the  duty  to  defend.    Lanier  v. 


Pullman  Co.  (1920)  —  N.  C.  — ,  106 
S.  £.  21. 

Where  the  validity  of  the  orders  un- 
der consideration  is  recognized,  the 
railroad  company  need  not  be  joined  in 
'an  action  arising  under  Federal  con- 
trol. Hines  v.  Parry  (1920)  —  Tex. 
Civ.  App.  — ,  227  S.  W.  839. 

But  the  joinder  of  the  company  is 
an  immaterial  error.  Hines  v.  Collins 

(1920)  —  Tex.  Civ.  App.  — ,  227  S.  W. 
332. 

ill.  Extent  of  Federal  control  and  UabO- 

(Supplementing  subdivision  III.  of 
the  annotation  in  4  A:L.R.-  at  page 
1702,  in  8  A.UR.,  at  page  978,  and  10 
A.L.R.,  at  page  969.) 

a.  Jt^yht  of  action  by  or  agalnat  Director 
General. 

The  liability  of  the  relief  depart- 
ment of  a  railroad  under  Federal  con- 
trol may  be  prosecuted  to  judgment 
against  the  Director  General.  Rose  v. 
Hines  (1920)  —  Ga.  App.  — ,  104  S.  E. 
784. 

During  the  period  of  Federal  con- 
trol an  action  for  freight  was  proper- 
ly brought  in  the  name  of  the  Director 
G^eral.  demons  v.  Payne  (1921)  — 
Ga.  App.  — ,  106  S.  E.  628. 

b.  Judgment  againet  carrier. 

See  also,  in  this  connection.  Pan- 
handle &  S.  F.  R.  Co.  V.  Haywood 

(1921)  —  Tex.  Civ.  App.  — ,  227  S.  W. 
847,  set  forth  in  subdivision  U.  a,  2 
(a),  supra. 

A  judgment  may  be  entered  against 
the  carrier  for  an  injury  occurring 
during  Federal  control,  the  only  inhi- 
bition of  the  statute  being  against  a 
levy  on  the  carrier's  property.  Hines 
V.  Patterson  (1920)  ~  Ark..— ^  225  S. 
W.  642. 

A  provision  in  a  judgment  against 
the  Director  General  that  execution 
thereon  may  issue  against  the  property 
of  the  carrier  when  it  is  returned  to 
private  ownership  is  without  force, 
and  does  not  constitute  prejudicial 
error.  Hines  v.  Robey  (1920)  —  Tex. 
Civ.  App.  — ,  225  S  W.  201. 

o.  Sffeet  on  aUOum  of  emrHer  ae  emplayer. 
Federal  control  did  not  deprive  the 
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carrier'of  ita  status  as  the  employer  of 
the  workmen  on  the  railroad,  so  as  to 
exempt  it  from  liability  for  a  personal 
injury.  Hite  v.  St.  Joseph  &  G.  I.  R. 
Co.  (1920)  —  Mo.  — ,  225  S.  W.  916. 

Compare  Houston  &  T.  C.  R,  Co.  v. 
Long  (1920)  —  Tex.  Civ.  App.  ~,  219 
S.  W.  212,  set  out  in  8  A.L.R.,  at  page 
981;  Fish  v.  Rutland  R.  Co.  (1919) 
189  App.  Div.  3B2, 178  N.  Y.  Supp.  439; 
and  Bryant  v.  Pullman  Co.  (1919)  188 
App.  Div.  311,  177  N.  Y.  Supp.  488, 
affirmed  without  opinion  in  (1920)  228 
N.  Y.  579,  127  N.  E.  909,  set  out  in  8 
A.L.R.,  at  page  985. 

d.  Effect  ofvtat^  or  Federal  Matute. 

The  regulatory  powers  of  the  states 
over  intrastate  traffic  were  suspended 
during  Federal  control.  Public  Serv- 
ice Commission  v.  New  York  G.  R.  Co. 
(1920)  230  N.  Y.  149.  —  A.L.R.  — , 
129  N.  E.  455. 

The  Director  General  is  liable  to  a 
penalty  imposed  by  a  state  statute  on 
the  killing  of  animals  by  a  railroad. 
Kansas  City  Southern  R.  C.  v.  Rogers 
(1920)  —  Ark.  — ,  226  S.  W.  640. 

See  to  the  same  effect,  Hinea  v.  East- 
erly (1920)  —  Tex,  Civ.  App.  — ,  224  " 
S.  W.  943,  set  out  in  10  A.LJI.  at  page 
972. 

Federal  control  did  not  supersede 

the  Hours  of  Service  Act  (8  Fed.  Stat. 
Anno.  2d  ed.  1383).  United  States  v. 
Geer  (1920)  268  Fed.  385,  wherein  it 
was  said:  "Keeping  in  view  the  pur- 
pose, and  only  purpose,  of  the  legis- 
lation, it  would  be  very  anomalous  if 
the  existing  acts'  of  Congress,  such  as 
the  Safety  Appliance  Acts,  the  Hours 
of  Service  Acts,  and  others  passed 
solely  for  the  purpose  of  protecting 
the  public,  should  be  held  to  be  sus- 
pended or  repealed,  and  that  the  na- 
tion could  not  thus  exercise  the 
extraordinary  powers  of  government 
for  national  preservation  without  tem- 
porarily invalidating  the  existing  leg- 
islation passed  for  the  protection  of 
the  traveling  public." 

The  Director  General  was  within 
the  Workmen's  Compensation  Act  of 
a  state  as  the  employer  of  the  work- 
men in  a  railroad  shop,  unless  he  elect- 
ed not  to  operate  under  its  provisions. 


Gimple  v.  Hines  (1920)  108  Kul  118, 
193  Pac.  1072,  wherein  the  court  said: 
"During  his  stewardship  the  Director 
General  had  full,  free,  and  independ- 
ent control  of  the  Union  Pacific  Rail- 
road. He  changed,  as  seemed  best  to 
him,  the  policies,  dealings,  and  rela- 
tions with  the  railroad  company's  pa- 
trons and  with  its  employees.  There 
can  be  no  doubt  the  Director  General 
had  the  power  to  say  whether  he  would 
operate  the  Union  Pacific  Railroad 
property  in  Kansas  under  the  provi- 
sion of  the  Kansas  Compensation  Act, 
with  its  limited  and  modest,  but  cer- 
tain, allowances  of  compensation  to  his 
injured  woricmen.  Or  whether  he  would 
take  his  chances  under  the  old  law, 
with  its  possibly  larger  judgment 
liabilities,  but  also  with  its  often  suc- 
cessfully invoked  defenses  of  contrib- 
utory negligence  and  assumption  of 
risk.  We  say  the  Director  General 
had  power  to  choose;  moreover,  he 
was  bound  to  choose.  He  was  bound 
to  conform  to  the  state  law.  That  law 
placed  him  under  the  Compensation 
Act,  unless  he  chose  to  operate  the 
railroad  property  outside  its  provi- 
sions." 

As  to  the  liability  of  a  carrier  under 
Federal  control,  under  a  statute  relat- 
ing te  clepot  waitiiis  rooms,  see  tin 
reported  case  (COH.  v.  LouisviLU  & 
N.  R.  Co.  ante,  1446). 

e.  LiaMlity  of  Director  General  for  in- 
jury to  soldier. 

Carriers,  while  under  Federal  con- 
trol, being  subject  to  all  the  liabilities 
of  common  carriers  except  as  other- 
wise provided  in  the  Federal  Control 
Act,  soldiers  transported  in  box  cars 
have  the  status  of  passengers.  Gain- 
er V.  Hines  (1920)  194  App.  D^v.  21. 
184  N.  Y.  Supp.  768. 

Whatever  might  have  been  the  effect 
in  the  future  of  the  circular  of  October 
26,  1918,  issued  by  the  Director  Gen- 
eral, calling  attention  to  the  War  Risk 
Insurance  Act  and  disclaiming  any 
liability  for  injury  to  persons  in  the 
military  service,  it  did  not  affect  a 
liability  which  accrued  before  the  cir- 
cular was  issued.  Bryson  v.  Hines 
(1920)  —  A.LJI.  — ,  268  Fed.  290. 
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t¥.  JuriadMion  of  actton  liy  or  agatnat 
public  utiUty. 

(Supplementing  annotations  in  4 
A.L.R.,  at  page  1714,  in  8  A.L.B.,  at 
page  987,  and  in  10  A.L.R.,  at  page 

974.  ) 

Suits  may  be  brought  for  injuries 
occurring  during  Federal  control,  and 
the  injured  person  is  not  relegated  to 
tike  court  of  claims.  Chambers  v. 
Hines  (1920)  —  Tez.  Civ.  App.  — ,  225 
S.  W.200. 

As  to  whether  a  railroad  under  Fed- 
eral control  may  or  must  be  joined  in 
an  action  against  the  Director  Gener- 
al,  see  supra,  subdivision  II.  d,  2,  ''C^^- 
eral  Orders  50  and  50a,"  in  tiiis  note, 
and  the  corresponding  subdivision  in 
each  of  the  earlier  notes  of  this  series. 

T.  Servtce  of  yrocew. 

(Supplementing  annotations  in  4 
A.L.R.,  at  page  1716.  in  8  AX.R.,  at 
page  987,  and  in  10  A.L.R.,  at  page 

975.  ) 

Service  on  an  agent  of  the  carrier 
was  sufficient  to  give  jurisdiction  over 
the  Director  General.  Lanier  v.  Pull- 
man Co.  (1920)  —  N.  C  — ,  105  S.  E. 
21. 

As  to  the  service  of  process  on  the 
agent  appointed  by  the  President  un-' 
der  the  Transportation  Act,  as  a  sub- 
stitute for  the  Director  General  in  a 
pending  action,  see  supra  this  note, 
subdivision  II.  a,  2  (a). 

VI.  effect  of  return  of  pubUc  utUltw  to 
private  ownerahlp. 

(Supplementing  annotations  in  8 
A.L.R.,  at  page  990.  and  in  10  A.LJt., 
at  page  976.) 

For  decisions  arising  under  the 
Transportation  Act,  see  II.  a,  2,  supra, 
in  the  present  note. 

A  telegraph  company,  by  receiving 
back  its  property,  did  not  impliedly 
assume  liabilities  arising  during  the 
period  of  Federal  control.  Western  U. 
Teleg.  Co.  v.  Robinson  (1920)  —  Tex. 
Civ.  App.  — ,  226  S.  W.  877. 

TIf.  Index  to  polntB  eovered  im  A^.B. 
amtotmttenm  on  "Federal  eoNtrel  •/ 
imNIo  wMIffies." 

Action. 
Parties  to,  see  Parties. 
Venue  of,  see  Venue. 


Service  of  process,  see  Writ  and 

Process. 

Right  of,  against  public  utility  dur- 
ing Federal  control,  4  A.L.R. 
1710-1714. 

Against  carrio-  companies  during 
Federal  control,  4  A.L.R.  1695- 
1701;  8  A.L.R.  978-978;  10  A.L.R. 
964-968. 

Against  Director  (Seneral,  authority 
for,  8  AX.R.  970. 

Suspension  of,  upon  termination  of 
Federal  control  pending  appoint- 
ment of  Presidential  Agent,  10 
A X.R.  969,  96a 

Termination  of  Federal  control  of 
railroads  as  terminating  author- 
ity of  Director  Creneral  to  defend 
suit.  10  A.L.R.  969,  960. 

Suit  against  public  utility  under 
Federal  control  as  a  suit  against 
the  United  States,  4  A.L.R.  1713, 
1714;  10  A.L.R.  967. 

Act  of  March  4,  1907. 
See  Hours  of  Service  Act. 

Act  of  August  29,  1916. 

Validity,  4  A.L.R.  1680. 

Does  not  make  government  liable  for 
claim  against  railroad  accruing 
prior  to  Federal  control,  10  A.L1.R. 
967. 

Act  of  March  21, 1^18. 
See  Federal  Control  Act 

Act  of  July  11,  1919. 
Restoration  of  telegraph  and  tele- 
phone lines  to  private  ownwship, 
11  AX.R.  1462. 

Act  of  February  28,  1920. 
See  Transportation  Act. 

Ad  justmoit  Board. 

Effect  of  Transportation  Act  on 
powers  of,  10  A.LJt.  960. 

Admiralty. 

See  also  Salvage;  Shipping. 
Proceeding  in,  against  public  utility 

while  Under  Federal  o>ntrol,  10 

A.L.R.  956,  967. 
Against    Director    General,  10 

AJjJL  967. 

Animals. 

See  Live  Stock. 

Appeal  and  error. 
Joinder  of  railroad  company  with 
Director  General  as  par^  defend- 
ant as  reversible  error,  8  A.L.R. 
974;  11  A.L.R.  1453. 
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FroTiftion  in  judgment  that  ^ecu- 
tion  may  issue  after  return  of  de- 
fendant to  private  ownership  as 
prejudicial  error,  11  AJLR.  1468. 

Arrest. 

Of  vessel  under  Federal  control,  10 
A.L.R.  967. 

Attachment 

Of  property  of  public  utility  under 
Federal  control,  4  A.L.R.  1716, 
1717. 

For  purpose  of  obtaining  jurisdic- 
tion, 4  A.L.R.  1719. 

Attorneys*  fees. 
Liability  of  Director  General  under 
state  statute  permitting  recovery 
of,  8  A.L.R.  978;  10  A.L.R.  972. 

Automobiles. 
Liability  of  telephone  company  for 
negligent    operation    of  motor 
truck  during  Federal  control,  10 
A.L3.  962,  963. 

Baggage. 

Limitation  by  Director  General  of 
liability  for.  10  A.L.R.  974. 

Bribery. 

Of  railway  porter  aa  violation  of 
Federal  Crimiiml  Code,  g  39,  8 
AX.R.  983. 

Bridge. 

Mandamus  to  compel  railroad  under 
Federal  control  to  repair  overhead 
crossing,  4  A.L.R.  1719. 

CaUea. 

Validity  of  Joint  Resolution  author- 
izing taking  over  of,  4  A.LJt. 
1684,  1685. 
Of  assumption  of  control  by  Proc- 
lamation of  November  2,  1918, 
4  A.L.R.  1687-1689. 

Carriers. 

Liability  to  suit  during  Federal  con- 
trol, see  Express  Company;  Tele- 
graph Company;  Telephone  Com- 
pany;  Railroad  Company. 

Relation  to  government  during  Fed- 
eral control,  4  A.L.R.  1681-1684, 
1702-1704  ;  8  A.L.R.  978-983;  10 
A.L.R.  969-974. 

Cars. 

lilability,  for  delay  in  furnishing,  10 
A.L.R.  974. 


Claim. 

Liability  of  Director  General  to 
statutory  penalty  for  failure  to 
pay,  10  A.L.R.  966. 

CoUisdtm.* 
Proceeding  in  admiralty  for,  against 
mssel  under  Federal  contnri,  10 
A.L3.  967. 

Condennatimi  proceedings. 
See  Eminent' Domain. 

C<Hi8ent. 

Of  government  to  suit  against  it,  10 
A.L.R.  966,  966,  971,  980,  981. 

Constitutional  law. 
Validity  of  Acts  of  August  29,  1916, 

and  March  21,  1918,  4  A.L.R. 

1681-1684. 
Of  Federal  Control  Act,  §  10,  8 

A.L.R.  969,  970;  10  A.LJL  966. 
Of  Joint  Resolution  of  July  16, 

1918,  8  A.L.R.  971. 
Of  Orders  60  and  60a,  4  A.LJI. 

1698. 

Continuance. 

Of  suit  against  carrier,  under  Order 
60,  4  A.LJL  1684;  8  AX.R.  972. 

Contracts. 

■  Liability  of  Director  General  for 
breach  of  contract  to  furnish  cars, 
10  A.L.R.  974. 

Costs. 

Liability  of  Director  General  under 
state  statute  permitting  recovery 
of,  10  A.L.R.  972. 

Courts. 

Jurisdiction  of,  see  Jurisdiction. 

State  courts  following  Federal  deci- 
sions in  construing  legislation, 
proclamations,  and  orders  relat- 
ing to  Federal  control,  10  AX.R. 
962.  • 

Crossing. 
Liability  of  railroad  company  for 
statutory  penalty  for  failure  to 
make  and  maintain  during  Fed- 
eral control,  10  A.L.R.  965. 
Of  Director  General  for  killing  of 
pedestrian  at,  8  A.LJL  984;  10 
A.LJt.  972. 

Depot. 
See  also  Waiting  Room. 
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Enforcement  dorinff  Federal  con- 
trol, of  order  of  public  utilities 
conunission  requiring  new  depot, 
4  A.L.R.  1718,  1719;  10  AX.R. 
969. 

Director  GcneraL 

As  **perBon  doing  business  in  this 
state"  within  meaning  of  statute, 
10  A.L.R.  972. 

Power  of  President  to  appoint  Sec- 
retary of  Treasury  as,  4  A.L.R. 
1686. 

Actions  by  or  against — 

As  plaintiff  *ln  action  by  public 
utility  under  Federal  control,  4 
A.L.R,  1710. 

As  proper  party  plaintiff  in  action 
for  freight,  11  A.L.R.  1453. 

As  proper  party  defendant  in  suit 
during  period  of  Federal  con- 
trol, 4  A.L.R.  1696-1701;  S 
AX.R.  97S-978;  10  A.L.R.  964- 
968;  11  A,L.R.  1453. 

Substitution  of,  for  carrier  com- 
pany, as  party  defendant,  4 
AX.R.  1695-1701 ;  8  A.L.R  973- 
978;  10  A.L.R.  964-968. 

Authority  for  suit  against,  8 
A.L.R.  970. 

Liability  of  to  suit,  irrespective 
of  Order  60,  8  A.L.R.  975,  976. 

Suit  in  admiralty  against  10 
A.L.R.  967. 

Naming  of  Individual  holding  of- 
fice of,  as  harmless  surplusage, 
10  A.L.R.  966,  970. 

Diversity  of  citizenship  between 
plaintiff  and  carrier  corporation 
as  basis  for  Federal  jurisdic- 
tion of  suit  against  Director 
General,  10  A.L.R.  975. 
Service  of  process  on — 

By  service  on  local  agent,  8  A.L.R. 
987;  11  A.Llt.  1456. 

By  service  on  agent  of  railroad 
other  than  that  in  respect  of 
which  cause  of  action  arose,  10 
A.L.R.  975. 
Liability  of — 

'  Not  personally  liable^  10  A.LR. 

971. 

For  *  injury  not  arising  out  of 
breach  of  duty  as  commtm  car- 
rier, 8  A.L.R.  984. 

To  suit  to  enforce  liability  of  re- 
lief department,  11  A.L.R.  1463. 
11  A.L.R^-e2. 


Under  state  workmen's  compeiua- 
tion  act,  11  A.L.R.  1464. 

For  injury  to  soldier,  11  A.L.R. 
1454. 

For  fire  set  by  railroad,  10  A.L.R. 
974. 

For  punitive  damages,  10  AX.R. 
974. 

For  penalty  imposed  by  statute 
for  killing  of  live  stock,  8  A.L.R. 
978,  10  A.L.R.  966;  11  A.LR. 
1454. 

For  penalty  for  failure  te  make 
and  maintain  crossing,  10 
A.LR.  966. 

To  stetutory  penalty  for  delay  in 
shipments,  8  A.L.R.  978. 

For  statutory  penalty  for  failure 
to  pay  claim,  10  A.L.R.  966. 
Powers  of — 

To  increase  railroad  ratee,  8 
A.L.R.  981. 

To  limit  liability  for  baggage^  10 
A.L.R.  974. 

Termination  of  Federal  control  of 
railroads  as  terminating  author- 
ity of,  to  defend  suit,  10  A.L.R. 
959,  960. 
Orders  of — 

Validity  and  constraction,  4  A.L.R. 
1689-1702;  8  A.LJt.  971-078, 
988,  989;  10  A.L.R.  96&-969;  11 
A.L.R.  1463. 

Injunction  against,  10  A.LJR.  973. 

Diversity  of  citizenahip. 

Between'  plaintiff  and  individual 
holding  office  of  Director  General 
as  ground  of  Federal  jurisdiction, 
10  A.L.R.  974. 

Between  plaintiff  and  carrier  com- 
pany as  ground  of  Federal  juris- 
diction, 8  A.LJt.  987;  10  A.L.R. 
976. 

Double  damages. 

Liability  of  Director  General  for, 
imposed  by  state  stetote  for  kiU- 
ing  of  live  stock,  10  A.LJI.  966. 

Embargo. 
By. Director  General  against  ship- 
ment of  silk  as  freight,  10  A.L.R. 
973. 

Eminent  domain. 
Condemnation    proceedings   by  or 
against  corporation  during  Feder- 
al control,  4  A.L.R.  1711. 


Digitized  by  Google 


1468 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [11  A.Ua. 


Execution. 

Against,  carrier  tjurinsr  period  of 
Federal  control,  4  A.Ii.R.  1712;  8 
A.L.R.  988,  989. 

Against  carrier  after  -return  to  pri- 
vate ownership,  11  A.L.R.  146S. 

Exemption. 

Of  property  of  carrier  from  levy  of 
process,  4  A.L.R.  1703,  1716;  8 
A.L.R.  988. 

Express  company. 
Liability  for  delay  or  loss  of  ship- 
ment during  Federal  control,  8 
A.L.R.  986,  987. 

Farm  crossing. 

See  Crossing. 

Federal  control. 

Extent  of,  generally,  4  A.L.R.  1702- 
1709r;  8  A.L.R.  978-983;  10  A.L.R. 
969-974. 

Federal  Control  Act. 
Validity,  generally,  4  A.L.R.  1681- 
1684;  11  A.L.R.  1421. 
Of  §  10,  8  A.LR.  969;  10  A.L.R. 
966, 

Construction  generally,  4  A.LR. 
1711-1714. 

Does  not  impose  liability  on  gov- 

\  ernment  for  claim  against  rail- 
road accruing  prior  to  Federal 
control,  10  AXJl.  967. 

Sec.  10  construed,  4  A.L.R.  1696- 
1701;  1716-1721;  8  A.L.R.  970, 
973,  976,  977,  979-981,  983- 
986,  987;  10  A.L.R.  966,  967, 
966-967,  971,  974. 

Sec.  11  construed,  8  A.L.R.  989. 

Federal  courts. 

Refaioval  of  causes  to,  see  Removal 

of  Causes. 
Jurisdiction  of,  over  action  against 

Director  General,  10  A.L.R.  974, 

975. 

Federal  decisions. 
Duty  of  state  court  to  follow,  tn  con- 
struing legislation,  proclamations 
and  orders  relating  to  Federal 
control,  10  A.LR.  962. 

Fire. 

Liability  of  railroad  company  for 
fire  set  during  Federal  control, 
10  A.L.R.  970. 
Of  Director  General,  10  A.L.R. 
974. 


Freight 

Director  General  aa  proper  part? 
plaintiff  in  action  for,  11  A.L.R. 
1463. 

Garnishment. 

Of  credit  in  hands  of  Director  Gen- 
eral. 8  A.L.R.  984. 

Of  salary  oT  railroad  employee  dur- 
ing Federal  control,  4  A.LR. 
1717;  8  A.LR.  989. 

Of  tn^  balances  during  Federal 
control,  4  A.LH.  1717. 

Honrs  of  Service  Act. 
Effect  of  Federal  control  upon,  11 
A.L.R.  1464. 

Indictment. 

Laying  ownership  of  goods  in  in- 
dictment for  receiving  goods  stol- 
en fnnn  carrier,  4  A.hJR.  1702;  8 
A.LR.  982. 

Against  railroad  company  for  viola- 
tion of  statute  relating  to  wait- 
ing room  during  Federal  control, 
10  A.L.R.  971. 

Industoial  tracks. 
See  Switch.  .  . 

Injunction. 
Against  orders  of  Director  General, 

10  A.LR.  973. 

As  unlawful  interference  with  pos- 
session and  control  of  Director 
General,  4  A.LR.  1718. 

Against  railroad  manager,  limitap 
tion  of,  to  period  of  Federal  con- 
trol, 10  A.LR.  976. 

Jurisdiction  of  action  to  enjoin  Di- 
rector General  and  railroad  com- 
pany from  changing  rates,  4 
A.LR.  1714. 

Joint  Resolution  of  July  IC,  1918. 
Generally,  see  10  A.L.R.  961-963. 
Validity  of,  8  AX.R.  971. 
As  conferring  authority  to  regulate 

rates,  see  4  A.L.R.  1706-1710;  8 

A.LR.  971. 

Judgmoit. 

Against  carrier  for  occurrence  dttr- . 
ing  Federal  control,  4  A.LJI.  1683, ) 
1698;  8  A.LR.  969.  970,  973.  974,  . 
976,  977,  979-981,  983.  985;  10 
A.L.R.  966,  964,  96G,  968,  970-973; 

11  A.LR.  1463. 

Presidential  Agent  as  proper  party 
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against  whom  to  render,  11  A.L.R. 
1452. 

Judicial  notice. 

Of  existence  of  Federal  control,  4 
A.L.R.  1703;  10  A.L.R.  976. 

Of  expiration  of  Federal  control,  10 
A.L.R.  976. 

Of  status  of  government  as  bailee  of 

goods  shipped,  8  A.L.R.  972. 
■ 

JarisdicUoB. 
Of  action      or  against  public  util- 
ity during  Federal  control,  4 

A,L.R.  1714;  8  A,L.R.  987;  10 
A.L.R.  974,  976;  11  A.L.R.  1455. 
For  negligence  in  transmission  of 
telegram,  10  A.L.R.  962. 
As  affected  by  Orders  18  and  18a,  10 

A.L.R.  964. 
Of  court  in  admiralty  over  proceed- 
ing ai^inst  puUic  utility  under 
Federal  control,  10  A.L.R.  966, 
957. 

Of  Federal  court  to  enjoin  -sale  under 
execution  under  judgment  recov- 
ered in  state  court,  4  A.L.R.  1714. 

Labor. 

Effect  of  Transportation  Act  to  ter- 
minate power  of  adjustment  board 
to  dispose  of  a  dispute  arising 
after  the  termination  of  Federal 
control,  10  A.L.R.  960. 

I<arceny. 

Of  property  from  express  company 
operated  under  Federal  control  as 
violation  of  Federal  Criminal 
Code^  §  47,  8  A.L.R.  982. 

Of  express  matter  by  employee  dur- 
ing Federal  control  as  violation  of 
Federal  Control  Act,  8  11, 8  A.L.R. 
989. 

Lessor  and  lessee. 
Relation  of,  between  carrier  com- 
panies and  government,  8  A.LJt. 

978. 

Levy  and  seizure. 
Injunction    against    execution  of 

process  against  public  utility,  see 

Injunction. 
Execution  of  process  against  public 

utiUty,  4  AX.R.   1716-1721;  8 

A.UR.  988;  11  A.L.R.  1453. 

UbeL 

Against  vessel  under  Federal  con- 
trol, 10  AJjJR,  967. 


For  salvage  services  rendered  vessel 
under  Federal  control,  10  A.L.R. 

961. 

Limitation  of  liability. 
For  loss  of  vessel  and  cargo,  see 

Shipping. 
For  bsggage^  10  A.L.R.  974. 

Live  stock. 
Applicability  of  statute  permitting 
recovery  of  double  damages  for 
killing  of,  to  i^on  against  Di- 
rector G«ieral,  8  A.L.R.  978. 

Of  statute  permitting  recovery  of 
costs  and  attorney's  fees,  10 
A.L.R.  972. 

Of  statute  imposing  penalty,  10 
A.L.R.  966;  11  A.L.R.  1464. 

Local  manager. 
Service  of  process  on  local  manager 
of  telegraph  company  during  Fed- 
eral contrdl  as  binding  company, 
10  A.L.R.  975,  976. 

Mandamus. 
To  compel  railroad  under  Federal 
control  to  repair  overhead  cross- 
ing, 4  A.L.R.  1719. 

Master  and  servant. 
See  also  Workmen's  Compensation. 

Existence  of  relation  between  com- 
pany and  employees  of  public  util- 
ity during  Federal  control,  8 
A.L.R.  975,  979,  986,  987;  10 
A.L.R.  970,  975,  981;  11  AX.R. 
1462-3. 

'  Effect  of  Federal  control  upon  Fed- 
eral Hours  of  Service  Act, '  11 
A.L.R.  1454. 

Money. 

Liability  of  telegraph  company  for 
failure  to  deliver  money  sent  by 
telegram  during  Federal  control, 
10  A.L.R.  962. 

Negligence. 
Liability  of  express,  railroad,  tele- 
graph, or  telephone  company  for, 
during  Federal  control,  see  under 
headings  Express  Company;  Rail- 
road Company;  Telegraph  Com- 
pany; Telephone  Company. 

Orders  1  and  2,  supplementing  Order 

12. 

See  10  A.L.R.  969. 
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Orders  18  and  18b. 

See  4  A.L.R.  1689-1698  ;  8  A.L.R. 
971.  972;  10  A.L.R.  963,  964;  11 
A.L.R.  1453. 

Order  26. 
See  4  A.L.R.  1694;  8  A.L.R.  972. 

Order  28. 
See  8  A.L.R.  981. 

Order  43. 

See  8  A.L.R.  989. 

Orders  60  and  SOs. 

See  4  A.LJt.  1696-1701;  8  A.L.R. 
978-978.  988;  10  A.L.R.  964-968; 
11  A.L.R.  1468. 

Order  68. 

See  10  A.L.R.  968,  969. 

Overhead  crossing. 
Mandamus  to  compel  railroad  under 
Federal  control  to  repair,  4  A.L.R. 
1719. 

Parties. 

Plaintiff  in  action  by  public  utility 
under  Federal  control,  4  A.L.R. 
1710;  11  A.L.R.  1453. 

Corporation  as  proper  party  defend- 
*ant  durinsr  Federal  control,  4 
A.L.R.  1695-1701.  1712-1714;  8 
A.L.R.  973-978;  10  A.LJI.  964- 
968;  11  A.L.R.  1453. 

Carrier  company  or  Director  Gener- 
al as  proper  party  defendant,  4 
A.L.R.  1695-1702;  8  A.L.R.  973- 
978;  10  A.L.R.  964-968,  972;  11 
A.L.R.  1453. 

Addition  of  Presidential  Agent  as 
party  to  suit  pending  against  car- 
rier corporation  at  time  of  termi- 
nation of  Federal  control,  11 
A,L.R.  1452. 

Penalty. 

Liability  of  carrier  to,  daring  Fed- 
eral control,  .8  A.L.R.  977,  978. 
In  consequence  of  failure  to  make 
and  maintain  farm  crossing,  10 
A.L.R.  966. 
Liability  of  Director  General  to  suit 
for,  10  A.L.R.  966. 
For  penalty  imposed  by  state  stat- 
ute for  killing  of  live  stock,  8 
A.L.R.  978;  10  A.L.R.  966;  11 
A.L.R.  1454. 
Liability  of  telegraph  company  or 
Postmaster  General,  to  statutory 
penalty  for  failure  promptly  to 
transmit  telegrams,  8  A.LJL  986. 


Plaice  powo*. 
Statute  imposing  double  damages 
for  killing  of  live  stock  by  railroad 
as  an  exercise  of.  10  A.LJL  966. 

Postmaster  GeneraL 
As  plaintiff  in  action  by  public  util- 
ity under  Federal  control  4  AJLR. 
17ia 

Power  over  telegraph  and  telephone 
rates  during  Federal  control,  4 
A.LJU  1705-1710;  8  A.L.R.  971. 
981. 

Liability  to  penalty  imposed  by  state 
statute  for  failure  to  momptiy 
transmit  telegrams,  8  AXJt.  986. 

Postponement. 
Of  trial  of  suit  during  period  of 
Federal  control,  see  4  A.L.R.  1684; 

8  A.L.R.  972. 

Piresidential  Agent. 

Substitution  of,  in  suit  against  Di- 
rector General,  10  A.LJL  959;  11 
A.L.R,  1451. 

Addition  of,  as  party  to  suit  pending 
against  carrier  company  at  time 
of  termination  of  Federal  control, 
11  A.L.R.  1452. 

As  proper  party  against  whom  to 
render  judgment.  11  A.L.R.  1452. 

Proclamation  of  December  26, 1917. 

See  4  AL.R.  1685-1687. 

Proclamation  of  July  22, 1918. 
See  4  AX.R.  1687;  8  A.L.R.  971. 

Proclamation  of  November  2, 1918* 
See  4  A.L.R.  1687. 

Property. 
Of  carrier  corporations  subject  to 
Federal  control.  4  A.LJL  1703, 
1719-1721. 

Public  utiUties  c<mimission. 

Annulment  of  order  of,  upon  as- 
sumption of  control  by  govern- 
ment, 4  A.L.R.  1703. 

Enforcement,  during  Federal  con- 
trol,  of  order  requiring  new  depot, 
4  A.L.R.  1718,  1719;  10  A.L.R. 
969. 

Power  to  regulate  telegraph  and.  tel- 
ephone rates,  during  Federal  con- 
trol, 8  A.L.R.  981. 

Power  of,  to  regulate  rates  on  rail- 
road not  under  Federal  control,  8 
A.L.R.  982. 

Power  of.  to  reduce  rates  after  Sept. 
1«  1920,  11  A.L.R.  14S2. 
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Punitive  damages. 
Liability     Director  Goieral  for,  10 
A.L.R.  974. 

Railroad  commission. 
See  Public  Utilities  Commission. 

Railroad  company. 

Liability  of»  for  occurrences  during 
Federal  control,  4  A.L,R.  1683, 
1698  ;  8  A.LJI.  969,  970,  973, 
974,  976,  977,  979-981.  983,  986; 
10  AXuR.  966, 964. 966. 968. 970- 
973;  11  A.L.R.  1458. 1464. 
For  fines  or  penalties  incurred 
during    Federal    control.  10 
A.L.R.  965. 
For  statutory  penalty  for  killing 
of  live  stock  during  government 
control,  10  A.L,R.  966. 
Liability  to  indictment  for  violation 
of  statute  relating  to  vaiting 
rooms,  during  Federal  control.  10 
A.L.R.  971. 
Liability  for  acts  of  negligence  dur- 
ing-Federal  control  as  affected  by 
return  to  private  ownership,  8 
A.UR.  990. 
Service  of  process  on  agent  during 
Fed^al  control  as  service  on  com- 
pany, 4  A.L.B.  1716;  8  A.L.R.  987; 
10  A.LJt.  975. 
As  proper  party  against  whom  to 
render  judgment.  11  A.L.R.  1452. 

Rates. 

Power  of  Director  General  to  in- 
crease. 8  A.L.R.  981. 

Federal  regulation  of  intrastate 
rates  during  Federal  control  of 
public  utilities.  4  A.L.B.  1704- 
1710. 

Authority  of  state  to  regulate 
switching  charges  on  railroads 
not  taken  over.  -8  A.L.R.  982. 

Effect  of  Transportation  Act  to  con- 
tinue odsting  rates,  10  A.L.R. 
958,  960;  11  A.UR.  1462. 

Power  of  Postmaster  General  to  fix 
telegraph  and  tel^hone  rates.  4 
A.UR.  1687;  8  A.UR.  971,  981. 

Continuation  of  telephone  rates  es- 
tablished by  Postmaster  General, 
after  termination  of  Federal  con- 
trol, 11  A.L.R.  1462, 

Receiver. 
Liability  of.  for  occurrence  during 
Federal  control  of  railroad,  8 
A.UR.  976. 


Relief  department 

Liability  of  Director  General  to  suit 
to  enforce  liability  of.  11  A.UR. 
1463. 

Removal  of  causes. 
See  4  AJi.R.  1716;  8  A.UR.  98&r 

R^levin.  - 
Of  shipment  from*  carrier  under 
Federal  control.  8  A.UR.  982.  988. 

Return  to  private  ownership. 

See  also  Transportation  Act. 

Effect  of,  8  A.UB.  990;  10  A.UB. 
976;  11  A.L.R.  1462.  1465. 

Addition  of  Presidential  Agent  as 
party  to  suit  pending  against  car- 
rier corporation  at  time  of  ter- 
mination of  Federal  control,  11 
A.UR.  1452. 

Salvage. 

Right  to  proceed  against  vessel,  in- 
stead of, by  way  of  claim  against 
government,  for  salvage  services. 
10  A.UR.  961. 

Shipping. 

Right  of  Director  General  to  limita- 
tion of  liability  on  account  of  loss 
of  vessel  and  cargo,  10  A.UB.  973. 

Silk. 

Embargo  by  Director  General  on 
shipment'  of,  as  freight  10  AX.B. 
973. 

Soldier. 

Liability  of  Director  General  for  in-  - 
jury  to.  11  A.UR.  1454. 

Specific  parformanoe. 

Of  contract  made  by  railroad  com- 
pany prior  to  Federal  control.  8 
A.L.R.  984.  985. 

State  statutes. 

Recognition  ot,  by  Order  68.  10 
A.UR.  968. 

Regulation  of  intrastate  tr^c  dur- 
ing Federal  control,  11  AJj.B. 
1454. 

Effect  of  return  of  railroads  to  pri- 
vate ownership,  to  revive  maxi- 
mum rate  statute,  10  AX.R.  968. 
960;  11  AXJt  1452. 

Effect  of  statute  imposing  penalty 
for  failure  to  make  and  maintain 
farm  crossing,  10  A.UR.  966. 

Applicability  of  Workmen's  Com- 
pensation Act  to  Director  Gen- 
eral, 11  A.UR.  1462. 
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Applicability,  in  suit  against  Direc- 
tor General,  of  statute — 

Creating  presumption  of  negli- 
gence, 8  A.L.R.  983»  984;  10 
A.L.R.  972. 
N  Allowing,  recovery  of  attorney's 
fees  as  part  of  costs,  8  A.L.R. 
978;  10  A.L.R.  972. 

Imposing  penalty  for  killing  of 
stock,  8  A.L.R.  978;  10  A.L.R. 
966;  11  A.L.R.  1454. 

Imposing  penalty  for  delay  in  de-  . 
livery  of  goods  shipped,  8  A.L.R. 
978. 

Imposing  penalty  for  failure  to 
pay  claim,  10  A.L.R.  966. 

Stock. 

Liability  for  killing  of,  see  Live 
Stock. 
Submarine  caUas. 
See  Cables. 

Substitution. 

Of  Director  General  for  carrier  com- 
puiy  as  party  defendant,  4  A.L.R. 
169&-1701;  8  A.L.R.  978-978;  10 
AX.R.  964-968. 

Validity  of  order  substituting  Di- 
rector General  as  party  defendant 
without  his  consent  and  without 
notice,  8  A.L.R.  976. 

Of  Presidential  Agent  for  Director 
General,  in  pending  litigation,  10 
A.L.R.  959;  11  A.L.R.  1451. 

Switch. 

Jurisdiction  of  public  utilities  com- 
mission to  require  construction  of, 
during  Federal  control,  10  A.L.R. 
969. 

Switching  charges. 

■  Authority  of  state  to  regulate 
switching  charges  on  railroads  not 
taken  over,  8  A.L.R.  982. 
Annulment  of  order  of  state  railway 
.commissioner  relating  to,  upon  as- 
sumption of  >  control  by  govern- 
ment, 4  A.L.R.  1703. 

Telegraphs  and  telephones. 

Joint  resolution  of  Congress  author- 
ising taking  over  of  telegraph  and 
telephone  systems,  4  A.L.R.  1684; 
8  A.L.R.  971;  10  AX.R.  961-^68. 

Proclamation  of  July  22,  1918,  tak- 
ing over  telegraph  and  telephone 
lines,  4  A.L.R.  1687  ;  8  A.L.R.  971. 


Relation  of  telegraph  ,and  telephone 
companies  to  government  during 
Federal  control,  4  A.L.R.  1712. 

Rates,  power  of  Postmaster  General 
to  fix,  4  A.L.R.  1687,  1705-1710. 

Continuation  of  rates  established 
by  Postmaster  General,  after  ter- 
mination of  Federal  control,  11 
A.L.R.  1452. 

Telegraph  company. 
Liability  for  failure  to  deliver  tele- 
grams during  Federal  control, 
10  A.L.R.  962. 
For  delay  in  delivering  message,  8 

AX.R.  985,  986. 
For  failure  to  deliver  money  sent 

by  telegram,  10  A.L.R.  962. 
For  personal  injuries  occurring 
during  government  control,  10 
A.L.R,  962. 
Service  on  local  office  manager  dur- 
ing Federal  control,  as  binding 
company,  10  A.L.R.  976,  976. 
Acc^tance  of  return  of  property  as 
implied  asumption  of  liabilities 
arising  during  Federal  control,  11 
A.L.R.  1465. 

Telephone  company. 
Liability  of,  for  personal  injuries 
during  Federal  control,  10  A.L.R. 

'970. 

Temination  of  Federal  controL 

Effect  of,  8  A.L.R.  990;  10  A.L.B. 
968-961,  976. 

Transportation  Act. 
Validity,  10  A.L.R.  958. 
Construction  of,  10  A.L.R.  968-961 ; 

11  A.L.R.  1461,  1462. 
Effect  of,  to  continue  existing  rates, 

10  A.L.R.  968. 

Trial. 

Postponement  of,  under  Order  26,  4 
AJiJt.  1694;  8  AX.R.  972. 

Trustee  process. 

See  Garnishment. 

United  States. 

Consent  of,  to  be  sued,  10  A.L.R. 
965,  966,  971,  980,  981. 

Liability,  for  judgment  against  Di- 
rector General,  10  A-UR.  971. 
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Venue. 

Of  suit  against  carriers  during  Fed- 
eral control.  4  A.L.R.  1689-1693; 
8  A.L.R.  971,  972;  10  A.L.R.  963, 
964;  11  A.LJI.  1453. 
VesBeL 

Liability  for  injury  to  vessel  while 
being  loaded  during  Federal  con- 
trol 10  A.IiJL  974. 
Waiting  roonu 
LiabUify  of  railroad  company  to  in- 
dictment for  violation  of  statute 
relating  to,  during  Federal  con- 
trol. lU  A.L.R.  971. 
Waiver. 

By  railroad  company  of  right  to  ob-  * 
ject  to  maintenance  of  action 
against  it  for  accidents  occurring 
during  Federal  control,  10  A.LJL 
972. 


Woriimen's  ccnnpensation. 

Award  against  carrier  company  for 
injury  sustainefl  by  employee  dur- 
ing Federal  control,  8  A.L.R.  986. 

Liability  of  Director  General  under 
state  statute,  11  A.L.R.  1454. 

Writ  and  process. 
Service  of.  on  agent  of  raibmul  or 
telegraph  company  as  service  on 
the  company,  4  A.L.B.  1716;  8 
A.L.R.  987;  10  A.L.R.  975. 
Service  on  local  agent  as  service  on 
Director  General,  8  A.Ii.R.  987 ; 
11  A.L.R.  1455. 
On  agent  of  railroad  other  than 
that  in  respect  of  which  cause 
of  action  arose,  10  A.LJt.  976. 

W.  A.  S. 
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ABAHlMlflfElfT. 

Of  operation  of  railroad,  see  Cabriers. 
By  public  utility  coiJaany.  generally,  see 
Public  Sektice  jmpoBAXiONB. 


ABATEMEMT, 

Of  nuisance,  see  Nuisances. 


Of  hid  at  auclion. 

630). 


ACCBPTAMOB. 

11-S43  (earn  p. 


AOCniENT  nrSUBAMOB. 

See  Insurance. 


ABATEMBIIT  AMB  REVXTAL. 

General  rule  as  to  effect  of  death  of  party 
pending  writ  of  error  to  abate  suit 
il-«98. 


ABKOCLATIOir. 

Of  treaty*  see  Tkuths. 


ACCOMMODATION. 

Power  of  corporation  to  gtutrantee  for 
aooommodation  the  eontraota  of  Urn 
euMtomera  or  vendors  teith  third  per- 
aona.   11~6&4.  (caaea  pp.  647,  649). 

Admiaaibility  of  parol  evidence  to  vary 
or  explain  the  contract  intpUed  from 
the  regular  Indorsement  of  a  hitt  or 
note    given    for  accommodation. 


ABaTRAOTB. 

On  appeal,  see  Appkal  and  Erbor. 


ABUTTUrO  OWMEB. 

Liabili^  for  injury  by  defect  in  street  oi 
sidewalk,  see  Higbvays. 


ACCSUBATIOir  OI.A1WE. 

In  note,  effect  on  negotiability.  11-628. 
In  note,  as  self-executing.  ll-^23. 


ACCOUNTS. 

CmuHualveneaaofmeeinmtatated,  11—6811 
(eaaea  pp.  570,  SSI,  68a) . 

What   constitutes   an   account  stated. 

11-575. 

Effect  of  account  stated  to  create  an  estop- 
pel.  11-576,  683. 

Presumption  in  favor  of  correctness  of 
account  stated.  11-676,  681,  683. 


ACCOUNT  STATED. 

See  Accounts. 


The  dash  la  eaek  eitetloa  staaAs  for  AXJL 
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ACTioir  OB  nvn,  aduiaebt. 


Abatement  or  revival  of,  see  Abatement 

AND  Revival. 
Appearance  in,  see  Abearance. 
By  or  against  foreign  corporation,  see 

CORPfHUTIONS. 

On  insurance  policy,  see  Insurance. 
For  libel,  see  Libel  and  Slander. 
Parties  to  action,  see  PARTIES. 
Against   United   SUtes  or  officer,  see 

United  States. 
Venue  of,  see  Venue. 

Service  of  process,  see  Writ  and  Process. 

Right  of  action  by  or  again^  public 
utiMty  under  federal  control. 
11-1463. 

Bight  of  action  by  Director  General  of 
Railroatla  during  period  of  Federpl 
control.  11-14S3. 

To  liability  for  assault,  see  ASSAULT  AND 

Battery. 

Defense  of  ultra  vires,  see  Corfdeatxons. 
Burden  of  proving  defenses,  see  Evi- 
dence. 

In  mandamus  case,  see  Ma'ndamus. 
To  liability  for  nuisance,  see  Nuisances. 
Negation  of  defense  in  pleading,  see 
Plbadiho. 


ADJOTTRNMEHT. 


See  Continuance  and  Adjournment. 


ADMINISTRATaOK. 

Of  decedent's  estate,  see  Executors  and 
Aouinistbatobs. 


Conapiraeif  to  eomnUt,  11—190. 
Libel  or  slander  bg  ehatiprliwf  uwman 
wUh  crime  of.  11-074. 


AFTB&-BOBM  OKZUIBEH. 

Effect  of  Judgment  upon.  11-766. 


AOBI0UX.TUBE. 


Deduction  from  Inconu:  taxes  of  loaae* 

by  farmera.  IISOS. 
hegality  of  combination  among  farmera. 

11-llSS  (oaae  p.  1179). 

Validity  of  by-law  of  agricoltore  eorpon- 
tion  imposing  penalty  on  a  nmnber 
who  seUB  produce  to  a  competitor  of 
the  corporation.  11-1179. 


Ab  to  inheritance  by  or  through  aliens,  see 

Descent  and  Distribution. 
Effect  of  treaty  on  status  of,  aee  TRUxm. 
As  to  alien  enemy,  see  War. 

Effect  of  marriage  of  American  woman  to 
alien.  11-166. 


AUMOMT. 

See  Divorce  and  Separation. 


Of  ConiUtntion,  see  Cohbtitutiunal  Law. 


ABlCIBAIiTT. 

Power  of  Congretia  to  permit  appUcatton 
of  state  ivorkmen's  compenaation 
laws  to  injuriem  toithin  admiralty 
Suriodiction,  1 1—1 IM  (caae  p. 
114S}. 

Effect  of  reservation  of  partially  concur- 
rent cognizance  to  state  courts  by  act 
of  Congress  conferring  otherwise  ex- 
clusive admiralty  jurisdicticm  upon 
the  Federal  courts.  11-1146. 


ADOPTIOH. 


Of  child,  see  Parent  and  Child. 


Fright  of  hone,  see  Hobsbs.- 
Injury  to,  by  railroad  trains,  see  Rail- 
roads. 

Liability  for  MUing  or  infuring  Hre 
stock  or  fowls  in  highway  by  anto~ 
mobile.    11^1406  (case  p.  140S). 

Liability  for  damages  due  to  dog  inter- 
fering tcitk  travel  in  highiray. 
11-970  (case  p.  2S9). 

Right  to  drive  automobile  in  highway  as 
superior  to  right  to  drive  cows  there- 
in. 11-1402. 

Contributory  negligence  of  owner  of  cow 
killed  by  automobile  in  highway. 
11-1402. 


Keavy  italie  typo  is  vaeA  fw  aaBstatlmsi  waam  type  tor  easea. 
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Bight  of  dog  to  be  in  the  highway. 
11-259. 

Sufficiency  of  proof  of  viciousnMa  of  dog. 
11-259. 


AKirnUCZiHT. 


Of  marriage,  aee  Mabriage. 


ABTLXBUST  lAWI. 

See  Monopoly  and  Cohbinations. 


APPEAL  AKD  EBUOB. 

Original  jurisdiction  of  appellate  court, 
see  Courts. 

Appeal  to  Kansas  supreme  court  from 
court  of  industrial  relations.  11-1193. 

.Writ  of  error  as  proper  remedy  for  r»- 
fusai  to  set  aside  an  erroneous  con- 
viction after  lapse  of  the  term  at 
which  it  was  found.  11-1261. 

PartlM. 

Death  of  party  below;  failure  of  executrix 
to  become  party.  11-698. 

SeemHtr* 

FaUe  iuattflcation  by  surety  on  appeal 
bond  as  contempt.  11—347. 

Afeatraots. 

Sufficiency  of  abstract  presentine  entries 
from  record  in  confused  and  meager 
manner.  11-7. 

Briefs. 

Effect  of  executrix  of  party  who  dies 
pending  appeal  failing  to  become  a 

Sarty  to  the  action  on  her  right  to 
le  a  brief  or  be  heard  on  the  ar- 
gument. 11-698. 

Neoeiiity  for  ezcttptlons. 

To  ruling  of  trial  court  on  exceptions  to 

depositions.  11-207. 
To  overruling  of  motion  for  new  tzlal. 

11-859. 

BalsiBC  «BMiioH  by  asotloa. 

Motion  for  new  trial.  11-437. 

Boles  of  deelslom. 

Giving  other  jMrty  benefit  of  most  favor- 
able construction  of  testimony  on  ap- 
peal from  verdict  directed  for  one 
party.  11-106. 

Duty  of  appellate  court  to  consider  tes- 
timony most  favorable  to  plaintiflf, 
upon  appeal  from  decree  holding  evi- 
dence insufficient  to  sustain  judgment 
for  plaintiff.  11-963. 


Wlio  may  osmvlalxu 

Bight  of  party  who  has  not  appealed  to 
complain  of  instruction.  11-269. 

WHst  reviewable  samarallj. 

Effect  of  appeal  by  defendant  from  judg- 
ment denying  reformation  of  insur- 
ance policy  by  requiring  payment  of 
the  face  (ri!  the  policy  to  bring  ques- 
tion of  reformation  befo^  the  appel- 
late court  11-1086. 

DiseretioBBXT  matters. 

Qualification  of  expert  11-1283. 

Q««stlou  mot  ralMd  below. 

Sufficiency  of  declaration.  11-963. 

Errors  waived  or  eared  below. 

Exceptions  to  depositions.  11-^07. 

Review  of  facts. 

Review  of  findings  by  public  service  com- 
mission, see  PuBuc  ^mriCB  CoHUia- 

8I0NB,  9  3. 

Befnsal  to  disturb  verdict  supported  by 
evidence  when  trial  judge  has  refused 
to  interfere.  11-867. 

Befusal  to  reverse  on  appeal,  with  report 
of  the  evidence^  finding  by  trial  court, 
after  hearing  mtnesaes.  11-1283. 

Wbat  errors  wmrraat  MToraai. 

BuUngs  on  demurrer.  11-1014. 

Jttdcmnti  eosts. 

Right  of  wife  who  appeals  in  good  faith 
from  decree  annulling  her  marriage, 
to  counsel  fees  where  decree  is  i^- 
firmed.  11-823. 


APVEABAIFCE. 


Bight  of  one  to  appear  and  challenge 
jurisdiction  of  the  court  without  sub- 
jecting himself  generally  to  such  Ja- 
riadiction.  11-374. 


APPBUJkTE  OOUBT. 

In  general,  se6  Appeal  and  Error. 
Original  jurisdiction  of,  see  Courts. 


APPXJOATIOE. 


Of  payment,  see  Payment. 
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ABMT  AXT  KATY. 


Taliditif,  oonatructUm  and  effect  of  pro- 
vWonm  in  Ufe  or  iuscident  policy 
in  rsIaUon  to  .AilUary  service, 
ll-lioa  (oaaea  pp.  lOSO,  1085, 
S09t,  1097). 

lAahUity  for  death  of  or  injury  to 
eoldier  in  service  of  government  hy 
negligently  constructed,  maintained, 
or  operated  railroad.  11—1443 
(case  p.  143S). 

litoMUCy  of  JHreetor  CFenferal  of  KaU' 
roads  for  Atjury  to  soldier. 
11~14S4. 

lAbel  or  slander  by  charging  one  tcith 
being  a  "staeHer."  11-1017  (case 
p.  1014). 

Liability  of  one  constructing  a  railroad 
track  in  a  military  reservation  for 
deatli  of  Boldier,  due  to  defective  con- 
struction after  track  had  been  accept- 
ed and  operated  by  the  government. 
11-1488. 

Taking'  away  vested  right  of  action 
against  a  railroad  company  for  negli- 
gent killing  of  a  soldier  by  a  govern- 
ment circular  requiring  such  claims 
to  be  settled  by  the  Bureau  of  War 
Risk  Insurance.  11-1488. 


ASPHTXIATIOir. 
Death  of  insured  from,  see  Insurance. 


Transfer  of  note  as  carrying  the  orlglmt 
claim  for  irfcteh  note  was  gttest 
ll~440  ieaee  p.  444). 


AsnamcENTS  or  ebboh. 

See  Apfdal  and  Erbul 


ABSOJIPSIT. 


Collection  of  moDlclpal  taxes  by  saam^- 
■it  11-1176/ 


ATTACKMEMT. 


As  to  garnishment^  see  Gabnishueht. 
Sale  under,  see  Judicial  Sale. 
What  property  subject  to  attaehment,  set 
Lbvy  and  Seizuke. 

False  justiflcmtion  hy  surety  on  atfaefc- 

ment  bond  as  contempt.  11—941. 
Attachment  in  libel  and  slander  essBi. 
11-378  (ease  p.  374). 

Kights  of  bank  taking  assignmnit  of  Ulli 
of  lading,  and  paying  attached  dnlt 
as  against  attaehment  creditor 
shipper.  11-1034. 


A8UUI.T  AKD  3ATTEBT. 

Insufficient  lighting  as  proximate  cause 
of  assault  and  robbery.  11—1414 
(case  p.  1411). 

Defeases. 

Contributory  negligence  of  one  who  accom- 
panies another  tipon  hunting  expedi- 
tion as  defense  to  latter's  liability  for 
accidental  injury  inflicted  upon  for- 
mer by  discharge  of  gun  of  latter. 
11-1219. 


ABSESSmSHTM. 


Insurance  assessments,  see  Insurance. 
Taxes,  generally,  see  Taxes. 


ASSIGNMEItT. 


Of  negotiable  paper,  generally,  see  BiiXS 

and  Notes. 
Of  bills  of  Jading,  see  Bills  of  Lading. 
Effect  of,  on  right  of  action,  see  Parties. 


ATTOKSfETS. 

Ib  geaeraL 

District  or  prosecuting  attorney,  see  Dis- 
trict and  Prosecuting  Attobnetb. 

Selatlonship  to  attorney  in  ease  as  dis- 
qualifying judge.   11—iass  (eossr- 

1321) . 

Belatlom  tv  ellest. 

Burden  of  showing  fumesa  of  tra6sa^ 
tion  between  attorney   and  cUa^ 

11-709. 

Right  of  attorney  to  deal  far  himself  is 
subject-matter  of  his  emplc^mat 
without  his  client's  consent.  11-709. 

—  e«apeBsatlon. 

Attorneys'  fees  as  element  of  coste,  m 

Costs  and  Fees. 
Counsel  fees  in  suit  to  annul  marriage,  m 

Marbiacx. 

Fewer  of  court  to  adjulife  and  decree  t» 
attorney  part  of  the  judgment  reent- 
ered by  his  client.  11—713  (easef- 
709) , 

VaUditv  of  eonlract  by  attorney  is 
prosecute  or  oasM  in  proseeutioa  sf 
criminal  ease  on  eontingent  fss. 
11-1192  (ease  p.  IISS). 


Heavy  ItaUa  ty»a  Is  «ae<  fo*  asmatattoBst  avasas  typa  for  eaaes. 


Digitized  by 


Google 


COMBINED  INDEX  TO  NOTES  AND  GASES. 


1469 


Right  of  attorney  making  illegal  contract 
for  contingent  fee  to  recover  on  quan- 
tnm  memit  11-1188. 


ATTORXETV  FEBI. 

Aa  element  of  cocte,  see  CkWTS  and  Fees. 
In  suit  to  annul  marriage,  see  Marriage. 


AUCTIONS. 


Modem  of  tnaMng  and  accepting  Mds  at 
auctions.    J1—B43  (case  p.  fi30). 

Waiver  of  rights  by  one  whose  written 
'  bid  has  been  accepted  by  bidding  at 
second  sale  without  knowledge  of  ac- 
ceptance of  first  bid.  11-639. 

Estoppel  of  state  officials  who  have  con- 
strued a  guaranty  to  bid  a  certain 
amonnt  n^on  sale  of  school  lands  as  a 
bid*  to  insist  subsequently  on  different 
coiutruction  of  it.  11-639. 
•Effect  of  closing  by  auctioneer  of  sale  to 
one  who  agreed  by  letter  to  bid  a 
certain  amount  to  constitute  a  binding 
sale,  though  bidder  was  not  present 
when  contract  was  closed.  11-639. 


AUTHOBITT. 


Presumption  and  burden  of  proof  aa  to, 
see  Evii^NCE. 


AUTOMOBILES. 


la  sensraL 

General  rule  as  to  right  of  motor  vehicles 
to  use  highway.  11-202. 

Right  to  drive  automobile  in  highway  aa 
superior  to  right  to  drive  cows  there- 
in. 11-140%. 

PmfeUe  vogmlatlom  and  eontrol  of. 

VaUHty  and  con^ruetton  of  statute*  or 
ordinances  which  malee  noHcom- 
ptiance  tvith  motor  vehicle  reguta- 
ttofis  a  penal  offense  without  refer- 
ence  to  intent,  fault,  or  knowledge. 
11-1434:  (case  p.  1439)' 

VoUdtty  and  eonseruetion  of  regulaUon» 
OB  to  automohOe  lights.  It—lSSH 
(ease  p.  1322) . 

Bight  to  confine  traffic  by  motor  vehicles 
in  narrow  atreeta  to  one  direction. 
11-202. 

Judicial  notice  of  phrase  "diffusing  type 
of  lens"  in  statute  regulating  lights 
to  be  carried  by  automobiles.  11-1222. 


Power  of  legislature  to  establish  a  testing 
agency  to  determine  whether  lighta 
on  automobile  -comply  with  the  law. 

11-1222. 

Sufficiency  of  complaint  charging  violation 
of  statute  r^fulating  lights  to  be  car- 
ried on  automobiles.  11-1222. 

IfesUgemoa  In  nse  of. 

LiabHUy  for  leilUng  or  iniuring  live  stoOe 
or  fowls  in  highway.   11—1406  (case 

p.  1402). 

Sufficiency  of  proof  that  automobile  was 
driven  at  excessive  speed.  11-1402. 

Sufficiency  of  proof  of  negligence  of  one 
driving  automobile  in  not  discovering 
■cow  in  the  road.  11-1402. 

Sufficiency  of  evidence  to  sustain  verdict 
that  plaintiff,  injured  in  automobile 
collision,  was  injured  by  the  nei^i- 
gence  of  defendant.  ll-^!7. 

OontrlbHtory  nmgUmmmos, 

Contributarg  negUgenee  of  owner  of  Uve 
storU  or  fowls  in  hi^toav  injured  or 
killed  by  automobOe,  ll-^l^OS 
(case  p,  1409) . 

Sufficiency  of  evidence  to  sustain  verdict 
as  to  contributory  negligence  of  plain- 
tiff. 11-227. 

Duty  of  one  driving  cow  along  right  side 
of  road  to  take  extra  care  to  keep  it 
out  of  the  way  of  an  automobile  ap- 
.  proaching  from  the  opposite  direction. 
11-1402. 

Burden  of  proving  freedom  from  contrib- 
utory negligence  of  one  seeking  to 
recover  for  killing  of  his  cow  by  au- 
tomobile. 11-1402. 

Sufficiency  of  proof  of  freedom  from  con- 
tributory negligence  of  one  seeking 
to  recover  for  killing  of  his  cow  by 
an  automobile.  11-1402. 


BAIXJCEKT. 


Presumption  and  burden  of  proof  in  ao- 
tion  for  injum  to  or  loss  of  boat  dur- 
ing   bailment.      11—090    (ease  p. 

oao). 

Liability  of  hirer  of  boat  for  its  loss  or 
injury  without  his  fault.  11-686. 


BAXKBUPTCT. 


Perjury  or  false  swearing  in  banleruptcg 
proceedings  as  contempt.  11—344. 

Duty  of  one  dealing  with  trustee  to  take 
notice  of  limitations  on  his  authority. 

11-1291. 
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Bight  o£«  mortgagor  who  sella  the  prop-  BAHKIEM. 
erty  subject  to  the  mortgage,  or  his 

trustee  in  bankruptcy,  to  be  subrogat-    At  dangerous  pUee  in  highway.  11-1837. 
ed  to  the  rights  of  the  mor^agee  up- 
on aatisf yin^  ti»  mottgage  from  the  — 
proceeds  of  insurance  upon  the  prop-  * 
erty.   11-1291.  BATTEBT. 

 See  Assault  and  Battery. 


BABKS. 

In  general. 

Rights  and  liability  of  bank  paying  draft 
with  bill  of  lading  attached,  see  Bills 
OF  Lading. 

Xieifir  upon  or  gaml^ment  of  contenta  of 
aafetp  depoatt  hox.     11—22S  (com 

p.  ssie). 

pFesnmption  of  authority  of  bank  to  re- 
ceive payment  of  note.  11-623. 

Tmst  company  as  executor  and  trustee 
under  will.  11-288. 

Judicial  notice  of  uses  made  of  safe-de- 
posit boxes.  11-216. 

Rights  of  bank  directed  to  open  safe-de- 
posit box  in  garnishment  proceedings. 
11-216. 

Dapwlta  gmerallyt 

ConelustvenesB  of  account  atated  as  he- 
tween  bank  and  depositor.    1 1—0O7, 

Title  to  commeretal  paper  deposited  ■  by 
the  customer  of  a  bank  to  his  ac- 
count.   li-104a  (case  p.  1034:). 

Question  whether  law  of  state  where  bank 
depositor  resides,  or  law  of  state  of 
drawee,  controls  contract  arising  from 
deposit  of  draft  in  bank  with  under- 
standing that  it  may  be  checked 
against  and  charged  back  if  not  paid. 
11-1034. 

Right  of  bank  crediting  draft  to  depos- 
itor's account  aa  cash,  to  charge  it 
back  if  not  paid.  11-1034. 

Oertlfleate  of  doposlt. 

Offer  in  evidenra  of  a  certificate  of  de- 
posit, the  indorsement  of  which  has' 
been  denied,  aa  including  an  offer  of 
the  indorsement.  11-937. 

Effect  of  mere  possession  of  certificate  of 
deposit  payable  to  order  to  entitle 
holder  to  enforce  it  against  the  maker 
without  proof  of  indorsement  or 
transfer.  11-937. 

Proof  that  certificate  of  deposit  was  nego- 
tiated with  the  holder  as  proof  of  its 
indorsement.  11-937. 

ColleotloBS. 

Title  to  commercial  paper  deposited  for 
coUecttoti.  11-10*0. 


BAWDTHOUIEL 

See  Dis(»DERLY  Houses. 


BEHBETTS. 

Ratification  by  corporation  of  contract  by 
acceptance  of  benefits.  11-657. 


BBREVOXJBNT  BOOIETIBS. 

Insurance  by,  see  Ihsubah<x. 

-Right  to  change  by-law;  review  by  conrta* 
of  change.  11-680. 


BEST  ABD  8EOOBBABT  BVUIBBtJB. 

See  Evidence. 


BICTCI£8. 

lAability  for  injury  to  bicyellse  due  to 
dog  interfering  vMH  travel  on  Mgh- 
wuy.  11-971. 


BIDS. 

At  auctions,  see  Auctions. 

At  receiver's  sale,  see  Receivers. 

Effect  of  receipt  of  advUnce  bid  before 
conftnnation  upon  confirmation  of 
Judicial  aale.  11-399  (caae  p. 
394). 


Blixa  AMD  MOTES. 
Im  general. 

As  to  certificates  of  deposits,  see  BANKS. 

Collection  of,  see  Banks. 

Draft  with  bill  of  lading  attached,  see 

Bills  op  Lading. 
Parol  evidence  as  to,  see  EvnfflNCE. 

Payment  by  note.  11-444. 
Presumption  of  authority  of  bank  to  re- 
ceive payment  of  note.  11-623. 
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CoBilderatlM. 

Bffeet  of  Negotiable  Mnatrumenta  Act  on 
atatute  invalidaUna  tnattrutnmml 
given  for  gambling  conritleration. 
ll~9ll  (earn  p.  907). 


MttBotUbUltr. 

Certainty  as  to  maturity. 


11-623. 


IndonemvHt  amd  truisf ar  B^MrftUy. 

Rilfhta  of  transferees,  see  in^a. 

AdmtaatWiti/  of  parol  evIOenee  to  vary 
or  earpiatn  the  contract  implied  from 
the  regular  indorsement  of  a  bill  or 
note,    ll-^ean  (case  p.  023). 

Neeeaaitff  of  express  agreement  between 
indoraera  to  be  jointly  atid  not  sitv- 
ceamtvely  liable,  in  order  to  give  a 
f^gkt  of  eontrilnttion  as  betteeen 
themselvea.  It— 1899  (case  p. 
1328) . 

Proof  of  execution  of  negotiable  paper  as 
proof  of  the  indorsement.  11-937. 

Liability  of  stockholders  of  corporation 
who  indorse  its  notes  before  maturity 
to  raise  money  necessary  for  its  pur- 
poses. 11-1328. 

Treating  as  joint  makers  persons  who 
place  their  names  on  the  back  of  a 
note  before  its  negotiation  at  one 
time.  11-1328. 

Power  of  indorsers  of  note  to  bind  them- 
selves by  contract  to  contribute  to- 
ward its  payment.  11-1328. 

PrMantmentt  demand;  uotie«)  protest. 

Presentation  of  check,  see  Checks. 

Necessity  of  possession  and  exhibition  of 
paper  at  time  of  demand  in  order  to 
make  a  valid  presentment.  11—009 
(case  p.  003). 

Sufflcieticy  of  demand  by  mail.  11—070. 

Sufficiency  of  d«mafMt  by  telephone.  11— 
070, 

Notice  by  mail.  11-623. 

Sufficiency  of  presentment  of  note  pay- 
able at  bank.  11-623. 

Act  of  bank  official  in  calling  the  atten- 
tion of  the  maker  of  the  note  to  the 
fact  that  it  is  due,  as  a  sufficient  de- 
mand for  payment.  11-963. 

Waiver  by>maker,  of  rule  requiring  pro-, 
doction  of  note  for  payment  of  which 
demand  is  made.  11-963. 

Blshta  and  UaUUtles  of  ttansfarMs. 


Production  of  paper  purporting  to  be  in- 
dorsed in  blan3c  by  payee  or  by 
special  indorsee  as  prima  facie  evi* 
dence  of  plaint^'s  title  to  tits  paper. 
ll-OSa  (case  p^  937). 

Transfer  without  indorsement  11-937. 
What  jiecessary  to  pass  equitable  title  to 

negotiable  paper  payable  to  order. 

11-937. 

—who  axo  bona  fide  holders. 

Effect  on  bona  fides  of  purclutse  of  prom- 
tesory  note  of  fact  that  there  is  in- 
terest due  and  unpaid  upon  iu 
11—1377  (case  p.  1974).  . 

Transferee  without  indorsement,  as  a 
holder  in  due  course.  11-937. 

Maturity. 

Effect  of  uncertainty  u  to,  on  negotiabil- 

ity.  11-623. 
Self-«xecuting    nature    of  acceleration 

clause.  ll-628t 

Aetlons. 

Duty  of  one  suing  on  note  containing  ac- 
celeration clause  which  was  not  act- 
ed upon  to  plead  that  the  option  was 
not  exercised.  11-623. 

Variance  between  pleading  and  proof. 
11-623. 


BXLiS  OF  LADnro. 

Effect  of  assignment  to  vest  in  the  as- 
signee title  to  goods  covered  by  the 
bill.  11-1034.  ■ 

Bank  which  takes  assignment  of  bill 
of  lading  and  pays  accompanying 
draft  of  the  shipper,  as  a  bona  fide 
holder.  11-1034. 

Rights  of  bank  taking  assignment  of  bills 
of  lading,  and  paying  attached  draft, 
as  against  attachment  creditor  of 
shipper.  11-1034. 


BIHD8. 

Protection  of,  see  Gahb  and  Game  Laws. 


Effect  of  Negotiable  Instruments  Act  pro.- 
viding  for  protot^ion  of  innocent 
hold^a  on  statute  invalidating  in- 
strument given  for  gambling  consid- 
eration. XI— 211  (casep.207). 

Transfer  of  notes  as  carrying  the  ortgt' 
nal  claim  for  which  note  was  given, 
11-440  (case  p.  444). 


BI^STTNO. 


Recovery  for  physical  consequences  of 
fr^ht  caused  by  blasting  resulting 
in  physical  injury,  11—1119. 
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BOAT. 

PreamnptUm  and  Jmrden  of  proof  in  ae* 
Uon  for  injury  to  or  loss  of  boat  dur- 
ing    ItaUment.      ll—OOO    (caae  p. 

Liability  of  hirer  of  boat  for  its  Ioeu  or 
injury  without  his  fault.  11-686. 


BinLDmo 


BOHA  FIDB  PUBCtBASBB. 

Of  note,  aee  Bilu  and  Notes. 

Bank  as  bona  fide  holder  of  bill  of  lading. 
11-1034. 


BOMDB. 

On  appeal,  see  AmiAL  and  Error. 

False  justification  by  surety  on  Judicial 

bond  as  contempt.  11-^46. 
Deduction  from  income  taxes  for  shrinlc- 

age  in  value  of.  '  11—507. 
What  amounts  to  a  strike  within  strike 

clause      of      contractors'  banda. 

ll~lO0*  (case  p.  1001). 


BOUNDABXEB. 


Extent  of  title  of  owner  of  land  on  nav< 
igable  river.  11-234. 


BBEAOH  OF  COMTBAOT. 

See  Contracts. 


BBEWBBB. 


Poirer  of  brewing  corporation  to  guar- 
an$ee  the  contracts  of  its  customers. 


BRIDGES. 


Liability  of  municipality  far  injuries 
caused  by  the  collapse  of  temporary 
bridges  constructed  under  a  permit 
of  the  municipality  authorixing  the 
construction,  alteration,  repair,  or 
demolishing  of  a  building  or  its 
appurtenances^  11—1368. 


BBIEn. 

As  part  of  record  on  appeal,  see  A^eal 
AND  Error. 


AB]>  COBBTBUCnoy 
COBTBAOTS. 


What  eunounts  to  a  etrOce  within  ^rike 
elauae  of  bond  or  oontnioe.  11—1004 
(case  p.  lOOl) . 

Power  of  corporation  organised  to  deal  in 
Itimber  to  guarantee  the  performance 
of  a  contract  by  a  bnilding  contractor. 
11-M7. 


BUILDINO  KATSBIALS. 

I4abillty  of  municipality  for  injuries 
caused  by  deposit  of  buOdtng  ma- 

'  tertale  in  street  under  a  jtermtt  mu- 
thorUting  the  conatrtiction,  altera' 
ttoM^  repair,  ete.,  of  a  bwUdfnir  m*  ft* 
appurtenances.    1  l—iatiS,  ISie. 


BUiLDnras. 


Liability  of  landlord  for  injury  by  defects 

in,  see  Landlord  and  Tenant. 
Liens  on,  see  Hbchanigr'  Liens. 


BUBDEH  OF  FBOOF. 

See  Evidence. 


BUBOUIBT. 


Breaking  into  warehouse  and  carryit^ 
away  a  thing  of  no  value.  11-1030. 

Breaking  into  storehouse  and  stealing 
therefrom  outlawed  whisky,  as  bur- 
glary. 11-1030. 


BmUMElB. 


Bight  of  foreign'  corporation  to  engage  la, 
see  CmtPORATiONs. 


BY-LAWS. 

m 

Of  insurance  companies,  see  Insurance. 

Validity  of  by-law  of  agricultural  corpora- 
tion imposing  penalty  on  a  member 
who  sells  produce  to  a  competitor  of 
the  corporation.  11-1179. 


OABBIEBa. 


In  seaenl. 

Matters  peculiar  to  ships,  see  SBipmre. 


HaavT  Italia  typa  Is  vsoA  fn  aanatatlvwii  s«aB«M  tjry*  tav 
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Constitutionality  of  atatute  fixing  venue 
of  offense  commttteA  while  upon  a 
publie  conveyance,  or  at  a  ettUUm  or 
dejMt  upon  the  route  thereof. 
11-1030  (case  p.  lOlS). 

Tmimrj  to  passencer. 

Proximate  cause  of,  see  Pboximats  Cause. 

LtaMUly  of  carrier  for  ^t^j^ry  to  paaeen* 
ger  by  eparke  or  ctndera.  tl—1079 
(case  p.  1070) . 

Beoovery  by  passenger  for  physical  con- 
sequences of  fright  resulting  in  phys- 
ical injury.    11-1  tS9. 

UaMUty  for  deatfc  of,  or  injury  to,  mol* 
dier  in  service  of  government,  by 
negligently  construeted,  maintained, 
or  operated  railroad.  J  1—1^43 
(ease  p.  1498) . 

Kffe^  of  Federal  control  on  earrier*»  Ite- 

Liabflit7  of  laUroad  tompany  eonatniet- 
ing  an  nniafe  track  for  a  goveni- 
nent  military  resenration.  or  the 
.Director  General  of  Railroads  operat- 
ing trains  over  It,  for  injury  caused 
1^  the  negligence  of  army  (uBcem  in 
nsing  the  road.  11-1438. 

Taking  away  vested  right  of  action 
against  a  railroad  company  for  neg- 
ligont  killing  of  a  wldier  by  a  gov- 
ernment circular  requiring  such 
claims  to  be  settled  by  the  Bweav 
of  War  msk  Insomnee.  11-1488. 

StatioMS. 

Indictment  of  railroad  under  Federal  con- 
...trol  for  violation  of  state  statute  rcb- 
Jattog  to  maintenance  of  waiting 
looms.  11-1446. 

FrelsMt  earrlen. 

Rights  and  liabilities  of  transferees  d 
bills  of  lading  see  Bills  or  LAOiNa. 
Matters  peculiar  to  shipping,  see  Shipping. 

Validity  of  statutory  proniaion  for  attor- 
neys' fees  for  faUure  to  pay  daim 

for  goods  lost.  11—S90. 

Failure  to  negative  defense  in  action  for 
statutory  penal^  for  refusal  to  da- 
liver  shipment.  11-867. 

OovonmMCol  eamteali  ntosj  ilsorlaif- 
imatlon. 


Determination  of  what  are  reasonable  and 
adequate  facilities  or  services  te  be 
furnished  by  railroad  company. 
11-99S. 

Retroactive  effect  of  withdrawal  by  gov- 
ernment of  right  to  soe  for  injuries 
caused  by  operation  of  railroads  un- 
der government  control.  11-1438. 

Taking  away  vested  right  of  action 
against  a  railroad  company  for  neg- 
ligent killing  of  a  soldier,  by  a  gov- 
ernment circular  requiring  such 
claims  to  be  settled  by  the  Bureau  of 
War  Risk  Insurance.  11-1438. 

Statute  allowing  attorney's  fees  against 
carrier  whldi  labjects  shipper  to  va- 
dne  or  unreasonable  prejudice  or  dt»< 
adranteie.  11-867. 

—  opantlom  of  iwadf  abaadoMMat. 

Bight  of  dorrter  lo  d<sconNn««  Its  eii«r« 
mrviee.  11-itM, 

— VMMdtiaa. 

Statutory  proviaion  for  attorneys*  fees  as 
a  penalty  for  vfolaMon  of  atatutory 
ratearfortranspertati0m,  JilS»». 
Statutory  provision  for  attorneys'  fees  as 
a  pemMy  for  faOitrer  to  fiiraUk 
31-403. 


Statute  imposiiw  poully  .on  earrier  for 
sobjec^g  shipper  to  ondoe  or  xinrea- 
senaUe  disadrantaga.  - 11-867;  -t 


Federal  oontM  of  rates  ef  €arrten  wi- 
der war  leirMafton.  11-1409. 

VdHaUy  of  mtmtutory  prevtofon  for  aMtor^ 
neya*  fees  for  faUure  to  pay  datm 
■  for  overvharge^  11— 0OO. 

Coneplraey  to  violate  interstete  com- 
merce  act  hy  givtng  and  receiving  re- 
bates. 11—199. 

Service  contract  by  carrier  in  oonMdera- 
tion  of  conveyance  of  property  aa 
affected  by  jPuUie  FNHfy  Acta. 
ll-dOp. 


FeSer^  eontrol  of  oorriers. 

fease  p.  1449), 
MetpiUiUon  Ity  Publio  Servlee  Oooiwiis- 

sion,  of  Pullman  and  tAeeping  ear 

servioe.   11-090  (eame  p.  099), 
VaUdUy  of  atatutory  provimtan  for  «t- 

tomeirs'  fees  for  /ailure  Co  pay  eei^ 

tain  elaime.  11-997. 


11-1400    ^ff^^  eonstttntoa,  ms  Omnmanom, 


Carriar'B  duty  to  furnish,  sm  Gamoml 


The  dash  Im  easik  aliatlon  stands  tor  AXJL 
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Digiiized  by 


Google 


1474 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[11  A.L.R. 


CASE. 

Injuries  by  fright,  see  Friobt. 

Effect  of  intent  on  liability  of  wilful  tort- 
feasor for  direct  consequences  of  his 
acta.  11-1116. 


CAUSE. 

Sufficiency  of  proof  of,  see  Evidence. 
Of  death  of,  or  injury  to,  insured,  see  In- 
surance 
Question  for  Jury  as  to,  see  Tbul. 


CEBTIFICATB  OF  DBMMIt. 

See  Banks. 


CHAIft  CAAS.  ' 

See  Slebpinq  and  Cbaib.Cak8. 

■;   4-t<  •  -  •  • 

-  CKAJftTBR  PABTT. 

8w  SB^PVora. 


OttAftlltTY. 


Bemarin  br-  pilUleiittona  affeetlne,  sec 

LiBKL  AND  SLANDBR. 


Dust  from,  OB  nntnanre.  tl^itOt, 


CHECKS. 

Collection  of,  see  Banks. 

IHWrhanie  of  indonter  by  delay  In'pr0> 
aenting  cheek.'  11—102S  (cane  p. 
I0S4).:      -  r 

Duty  to  exercise,  reasonable  diligence  in 
making  prtsentmertt.  11^1624. 

Question  for  jury  as  to  what  constitutes 
reasonable  drUgence  in  presentment 
of  checlc.'  11-1024.  • 

Effect  of  delay  in  presentment.  11-1024. 


CHtunitair. 


£taMUiy  of  carrier  for  injury  to  poMoat^ 
Dm*  by  aparles  or  cJnders.  i  t—lBtt 
(case  p.  107S) . 


CIHEMATOOBAPH. 

See  Moving  Pictures. 


CIHC1TM8TARCE8. 

Parol  evidence  to  show,  see  Evidence. 


CUklU  Ata>  DELtVERT. 
See  ItspuviN. 

 o^  

CI.AIMB. 

ValifUty  of  oidtutory' provision  for  Aller- 
neyo*  feeo  for  piilure  to  pay  eertulit 
chtima.  ll-~Ao9. 


CIAMIFtCATIOll. 

By  statute,  see  Statutes. 


CLOUD  OH  Tinx. 

Ricfat  of  ^tate,  for  the  purpose  ef  quiet- 
ing  title,  to  authorize  proceediilgs  ia 
the  nature  of  actions  in  rea.  11-TK. 


OOUtATBKAL 

See  Taxes. 


nnDOUTAVCE  TAX. 


COEXEOTIONS. 

J9y  bank,  see  Banks. 


OOLLOQmAI.  PHRASES. 

Slang  or  coHoqHtal  fiftpaaes  In  thm  Imc  •/ 
.    coAtraef.  (eatm  p.  eS7i. 


COIXOQUXUlk. 

Necessity  -  of,   in    complaint '  for  libel 
11-I01'4. 


H«av7  italle  .tyse  is- vaad  Xov  aaaatalloBs;  voi 


im  typa  for  eases. 
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COMBINATXOHS. 

Illegal  combinations,  see  Monopoly  and 
Combinations. 


Combinations  in  restraint  of,  sec  Monop- 
oly AND  Combinations. 

Unfair'  competition,  see  Ukfaib  Cohpeti* 
noN. 


COMITT. 

In  general,  see  Conflict  of  Laws. 
Recognition  of  decree  txf  olAer  state,  see 
.Judgment. 


GOMPXJkniT. 

In  criminal  case,  see  Indictment,  etc 
la  t^neralt  see  TtMUmto.  ■  ^ 


eOMMEXOE. 


COWOBBTED  ACTXOW. 


Pouiei*  o/  Congre**  to  protect  mlffratory 
bird".  11—991  (eatu-H  pp.  9S0, 
9S4), 

MgfBCt  of  agreement  by  foreign  corpora- 
ttan  to  MMAU  art  trie,  within  Ktate  to 
bring  trannartion  within  •tale 
trol.  ^11^^14  (emmi  p.  91i). 

Power  of  state  in  absence  of  Federal  reg-- 
ttlatiori.  11-859. 

Statute  making  it  unlawful  to  induce 
worlunen  to  come  into  the  state  for 
employment  by  false  adrertiseMeiits 
or  misrepresentations  as  to  eondi-' 
tions  of  Vtrorlc.  11-869. 

Offder  of  state  eommissiott  as  to  fomlsb^ 
ing  bf  Pullman  cars.  11-992. 


coMmAnom. 


Federal  Trade  Commission,  see  PbdKKAL 

TsAbE  Commission. 
Public  service  commissions,  see  Puimc- 

Sbkvicb  GoMMisaoNs. 
Workmen's  compensation  commission,  sea 

Wmocmsh^  ObunHSAnoN. 


Cona|»fra«y  to  commit  adultery  or  other 
offenam.vMch,  can  only  be  eommittm^ 
by  the  ooncerCed  action  of  the  pafMes 
to  U.    Ml'-lOe  (cote  p.  194). 


OOVOLUSITSlfSSS. 

•  ■» 

Of  mee9unt  mmied.    11— fcmaem  fp. 
miit.  Ml,  098). 


COAbBAlTATlbH. 

Of  property,  «M  EMomrr  Domain. 


CONpinOHS. 

Sea  GoTBNAim  and  Conditions. 


.A' 


OOKVIBIUTIOK. 

Of  jnfieial  sale,  see  Jcdiczal  SauL 


OOMMOM  CARBISBS. 

See  CARann. 

I   ■«  io 


OOMTEIIBATIOH. 


Of  attorney,  see  Attorneys. 
Of  district  or  prosecotinfr  attorney,  see. 
-  DidTiiicT'  and  Prosecuting  Attor- 
neys. 

Of  judges,  see  Judges. 

Of  employees  generally,  see  MastOi  Aai»- 

Servant. 
Of  pnblic^ofBcers,  see  Officers. 


COMPETITION. 


Validity  of  contract  to  restrict,  see  CoN- 


OOHFIMATION. 


Of  piep^ly  1^  Mgolation  of  charge 
bnsliibsB  of  public  utility.  Il'4fi4. 


^HFUOT  OF  I.AWS,  / 

As  W  venue  of  action,  see  VKfauB.  * 

Question  irtietiier  law  of  state  where  bank 
•  depositor  resides,  or  law  of  state  of 

■  drawee,  controls  contract  arisint^ 
from  fiepont  of  draft  in  bank  -with 
understanding  that  it  may  be  (Ateeked 
agunst  and  charged  back  if  not  p«id. 

.  ii-ias*.  '  * 

Hiurriage  in  other  state  by  divorcee  with- 

■  in  time  prohibited  by  the  laws  of  hia 
domidL   11-1391.  .  _ 
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'JPowar  of  Congress  to  protet^  migratory 
Mrds.  11—991  (cases  pp.  990, 
984). 


CONfeEMT. 


Itutiwl  eonwnt  as  necessary  to  validltr  of 
marriage  contract.  11-212. 


OOHSIDEBATIOH. 

Of  contracts  generally,  aee  Contracts. 


COHSPUIAGT. 


Conspiraoff  to  commit  adultery  or  other 
■  -offenae  iDAfcfc  can  only  *be  commuted 
^  the  concerted  veMon  of  the  partiea 
*o  it.    11-190  (case  p.  19*), 


OOHWfflTUtlUII. 

Of  insnranoe  compmy,  sec  Insurancb. 


OOKSTITUTIOKAL  XAW. 

Validity  of  statutes  generally,  see  Stat- 
utes. 

AatendaBe&ts. 

ProMbUion  Amendment  to  Federal  Con- 
atitHUon  aa  ajfecting  etmte  legtetn- 
Hon.    11—iaSO  (came  p.  ISIS). 

Oomstrnetiam. 

Application  of  pnnriaions  of  Fedoal  God- 
■titutfon  in  the  District  of  Columbia. 

11-1238. 

SelegatioB  of  indioial  power. 
For  encroachment  on  Judicial  power,  see 
infra. 

meet  of  Torrens  Law  to  confer  judicial 
powers  upon  registrar.  11-766. 

■epamileB  mt  powers. 

Ddegation  of  judicial  power,  see  sonra. 
Judicial  power  to  decide  as  to  legiuatire 
acts,  see  Courts. 

Objection  that  statute  providing  for  wet- 
.  istration  of  land  tetlea  confers  judi- 
.  cial  power  upon  the  clerks  of  court. 

11-752. 


Bigkte  of  persoas  aad  propM^  COK- 

•rallyi  equal  proteotion  of  lawat 
dne  prooassi  poUee  power. 
Special  and  local  legislation,  see  Stat- 

UTEa 

Power  of  Congress  te  take  private  prop- 
erty for  private  use.  11-1238.  - 

Property  as  subject  to  police  power. 
11-464. 

Unreasonable  invasion  of  private  rights 
or  imiwirment  of  property  ri^ts  nn- 
der  guise  of  police  power.  11-454. 

— utemoUles. 

FaUdMy  and  conafructJoH  of  regulationM 
ma  to  automobOe  Ughta.  11—12S0 
(ease  p.  1999) . 


—  eoHAsoatlon. 

CwiAseation  by  regulation  of  dtarges  and 
business  of  a  public  utUi^.  11-464. 

—  erlvlaal  vatterat  peaaltle*. 

ConatttvUonatity  of  atatute  fMno-  vemMm 
of  offenae  committed  whUa  wpon 
jiubUe  conveyance,  or  at  atationa  or 
depots  upon  the  rowte  thereof. 
11-1090  (came  p.  1018). 

ConaUttiUonality  of  the  Lever  AtA." 
ll—19es  (oaae  p.  1991) , 

ToUdlti/  of  abitHtory  provteloM  for  ottof^ 
neya*  fees  as  a  penal^.  IISSS. 

wgamo  and  gaae  lam* 

Power  of  Congreaa  to  protect  migratory 
birda.  11-991  (eaaea  pp,  »SO, 
9M).  ■  ' 

State  law  forinddlng  dwoting  of  dndu 
from  motor  boat.  kl-99B. 

■■landlord  aad  tenant. 

OonstUnttonaUCy  of  rent  loiM.  it^t»S9 

(oaae  p.  1238) . 

Renting  of  private  properto  aa  a  private 
business  not  subject  to  legialativa  con- 
trol. 11-1288. 

Estoppel  of  landlord  proceeding  before 
the  statutory  commission  for  relief 
from  a  tenancy  to  aubaeqaentty  quea- 
tion  the  constitutionality  of  the  atat- 
ate.  11-1238. 

Statute  permitting  tenant  to  hold  over  at 
pleasure  at  expiration  of  hia  leaaob 
11-1288. 

«^pnbUa  aerrioo  oavpamtioBs. 

See  also  infra,  Tdephones. 

Confiscation  by  regulation  ot  charges  aai 
business  of  a  public  utility.  11-464. 

— mtosi  priees. 

ConatituHonaiaw  ef  M«  "hover  AaLT 

ll-129lf. 


Heavy  Italia  typ*  is.vaed  for  anaotatieMi  romaa  type  for 
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Confiscation  by  leeulation  oi  durgot. 
11-464. 


—  venediui  aotlee.. 

C»MtituUonalUy  of  rent  latrs.  It^lSBX 

(cane  p.  123S)  . 
ValiiUty  of  statutory  provision  for  attor- 
neys' feeft.    11— (oases  pp.  SSO, 
SSO). 

CQttHtUuUonoMtty  of  ttatute  fixing  venue 
of  offenae  committed  while  upon 
public  conveyance,  or  at  stattona  or 
depots  upon  the  route  thereof. 
11-1020  (case  p.  lOlS). 

Constitutionality  of  provisions  of  Tor^ 
rena  Late  for  constructive  notice. 
11-772  (cases  pp.  752,  760). 

Rifht  of  state  to  control  the  manner  in 
which  remedies  shall  be'aUowed  in  its 
courts.   11-766.  ' 

Taking  away  vested  right  of  action 
against  a  railroad  company  for  neg- 
ligent killing  of  a  soldier,  by  a  gov- 
ernment circular  requiring  such 
elains  to  be  setUed  by  the  Boreao  of 
War  Risk  Insorane^  11-1488. 

—  tolttpkaMOfl.  , 

ConsHttaiMiallty  of  titatutem  retiring 
telephone  compantea  to  make  phyam 
ieal  connexion  of  eaxhangea  or  Knea. 

—  taxes. 

Itetroactive  effect  of  income  tax.  1 1—SiS 
(eaae  p.  SIO) . 

Denying  income  tax  exemptions  to  non- 
residents which  are  alloiyed  to  res- 
.  idents.  11-300. 

Gnmrantlei  of  iaatloe. 

Constitutional  recognition  of  necessity  of 
laws  providing  impartial  tribunal. 

11-185. 

Impairing  obllEatioB  of  eontracti. 

ConMtitut tonality  of  rent  laws.  11—12S2, 

Effect  of  contract  claus^  of  Federal  Con- 
stitution en  police  power  of  state. 
11-454. 


COHSTBUOTIOW. 

Of  CoQstitntioD,  see  Constitutional  Law, 
Of  contracts  generally,  see  CoNiBacTS. 
Of  insurance  policy,  see  Insuranob. 
Of  oil  or  gas  lease,  see  Mines. 
Of  statute,  see  Statutes. 
Of  wills*  see  Wills. 


OOHTAOIOUS      AJID  nrFEOTIOVS 
DIBEABES. 

Right  to  recover  under  Workmen'*  Com* 
pcftaation  Act  for  results  of  expoaur^ 
to.    11—700  (case  p.  785).  * 

Services  of  mining  engineer  in  caring  for 
mine  operatives  attacked  by,  as  within 
the  course  of  his  employment.  11-785. 

Death  of  insured  from,  while  in  a  nulitan 
camp  as  death  while  engaged  in  mil- 
itary or  naval  service  within  meanii^ 
of  insurance  policy.  11-1086,  1007. 


COHTEMPT. 


Perjury  or  falae  appearing  as  contemptm 
11-343  (cases  pp.  333,  337). 

Sight  of  ohancsUor  to  proceed  against 
witness  for  contempt  in  giving  false 
testimony  by  information  and  rul& 
11-337. 

Inherent  power  of  courts  of  record  of  su- 

.  perior  jurisdiction.  11-337. 
Original  jurisdiction  of  appellate  court  ot 
habeas  corpus,  proceeding  involvins 
,ipie«tion.  of  j|<ower  <d  court  to  punish 
tat  eoatempt  11-388. 


OOHTEIT. 


Of  eleetiont  see  EiBcnoNs. 


CONTprGENCT. 


When  will  deemed  contingent. 
(cases  pp.  820,  833) . 


RetrospeetlTO  lawa. 

Retroactive     effect  of 
l—SiH  (eaae  p.  010). 


income-  tax. 


Necessity  of  express  constitutional  pro- 
hibition to  prevent  passage  of  retroac- 
tive laws.  11-510. 


GOEnirUAifCE  AMD 
'  MEET. 


ADJOVBE- 


Rif^t  of  one  arrested  on  extradition  war- 
rant to  continua%tce  to  enable  him  to 
preaent  evidence  that  lie  is  tiot  sub- 
ject to  ea^radition,  11~1410  (caae 
p.  1407}. 
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CONTBAOXOBK. 

Bonds  of,  see  Bonds. 

Building  and  constmction  eontractora 
generally,  see  Buildino  and  Con- 
struction Contracts. 

Liability  of  independent  contractor,  ae« 
Master  and  Servant. 

Liability  of  municipality  for  unsafe  condi- 
tion of  street  caused  by  aets  of  eon- 
tractors,  see  Municipal  Corpora- 

TIONS. 


COIITBAOTS. 


Impairment  of  obligation  at,  aee  Consti- 
tutional Law. 

Of  corporation,  see  Gorp(»ations. 

By<  county,  see  Counties. 

Between  husband  and  wif^  so*  HustANO 
and  Wife. 

Of  infants,  see  Infants. 

Imvlled  acraemeata* 

Implication  of  deed  in  fee  simple  in  ab- 
sence of  description  of  eonveyanee  in- 
tended in  contract  to  sell  real  estate. 
11-808. 

Ooaslderatlom. 

For  guaranty.  11-649. 

Parent's  sacrifice  in  giving  up  child  as 

consideration  for  parol  contract  of 

adoption.  11-814. 
Performance    of    existing  eUigation. 

11-419. 
Love  and  affection.  11-780: 

OVen  aad  their  aeoeptaMoe. 

Suggestion  in  acceptance  of  offer  to  sell 
real  estate  of  a  certain  mode  of  pay- 
ment as  a  condttimi  iriiieh  will  avoid 
the  contract  if  not  aeoeptod.  11-808. 

Statute  of  Frauds. 

Specific  performance  of  oral  contract,  see 

Specific  Performance. 

Description  of  land  in  olTer  to  mil. 
11-808. 

Constmetion. 

Of  oil  or  gas  lease,  see  MlNCS,  S  7. 
Testamentary  charactn  of  fautroment^  see 

Wills. 

Slang  or  eoUoqulal  phraam  At  Me  law 
of  rontrocts.   11--MS  (emae  p.  957) , 

Duration  of  contract  of  Mrinig  tolUdk 
speeifiem  no  temtt  bwt  Jlxes  eomfwn- 
aatlon  at  a  <wrlato  amount  per  dajf, 
week,  month,  or  pear.  11—4S0 
(case  p.  400) . 

What  amounts  to  a  utrtke  within  strike 
clause  of  contraet.    ia-~10O4  (cam 

p.  foot). 
Intention  of  parties.  11-^7. 


Agreement  to  give  another  "SO-SO"  on 

-  •  wba.t  is  saved  if  he  can  purchase  cer- 

tain property  at  less  th&n  a  certain 
price.  11-657. 
Implication  of  deed  in  fee  simple  vitli 
covenants  of  general  warranty  in  ab- 
sence of  description  of  the  conveyance 
intended  in  a  contract  to  sell  real  es- 
tate. 11-808. 

Valldltri  pabUo  poller. 
Contracts  between  hndiand  and  wife,  see 
Husband  and  Wir. 

Validi^  and  effect  of  agreement  that 
claim  may  be  applied  upen  or  net  off 
against  taxes.     ti—Si77   (cam  p. 

117S). 

ValtAitt/  and  enforceability  of  agreement 
deigned  to  prevent  divorce,  or  avoid 
or  end  separation.  Jl— 977  (ease  p. 
974,}. 

FaMdMy  of  etmtraet  icMch  eontemptate* 
'the  violation  of  a  contract  teith  a 
third  person.  1 1—709  ( case  p, 
09S). 

Validitp  of  contract  by  attorney  to  prose- 
cute  or  assist  in  prosecution  of  orim- 
ituU  case  on  contingent  fee. 
(case  p.  IISS). 

Validity  of  agreement'  bettveen  telephone 
companies  for  phyeteal  eonnertton  of 
eaeehanges  or  lines.  lt—1!tOS, 

Neeessi^  of  pleading  illegality  of  con- 
tract. 11-698. 

Contract  by  which  one  sdls  his  share  of 
the  power  ef  a  dam  in  consideration 
that  the  grantee  shall  supply  hin 
with  power  free  of  charge.  11-4S4. 

Contract  designed  to  destroy  or  restrict 
competition.  11-1179. 

—  remedies. 

General  rule  as  to  right  to  recover  on 
quantum  meruit  in  case  of  illegal  con- 
tract - 11-1188. 

Right  of  attorney  making  illegal  contract 
for  contingent  fee  to  recover  on 
quantum  meruit.  11-1188. 

Right  of  action  for  breach  by  member  of 
stock  exchange  of  agreement  to  give 
other  contracting  party  benefit  of  his 
membership  in  such  exchange,  which 
is  forbidden  by  the  rules  of  the  ex- 
change. 11-698. 

Exonae  tar  failure  of  perfermaaee. 

Rights  of  particn  to  contracts  the  per- 
formance of  which,  is  interfered 
with,  or  prevented,  by  trtir  romli- 
tionst  or  acts  of  govemmettt  in  prow- 
ctitioti  of  war.  1 (tttse  p.  ' 
141&). 

Breaefa. 

Measure  of  damages  for  breach*  see 
Damages. 


Heavy  ItaUe  type  la  naad  tarn  anaotattou;  roman  type  for  eases. 
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Y»Uilitjf  of  contract  tchlch  contemplatea 
fJk«  violation  of  9  contract  with  a 
third  pernon.  11—700  (case  p. 
09H).  * 

Tarmiaatloa. 

Biffht  of  telephone  companies  to  termi- 
nate contract  to  make  phjwical  con- 
nection of  exdhangea  or  Knes. 
11-1309. 

Effect  of  statute  forbidding  public  ntility 
to  fnrnish  service  at  leas  than  ap- 
proved schedule  of  rates  to  nullify  a 
contract  by  which  a  power  company 
purchftBed  rights  in  a  powar  dam  in 
consideration  of  furnishing  power  to 
the  owiter  tree  of  charge.  11-464. 

SveisstOKa 

Disafibmanee  of  contract  by  irifant,  sea 

iHPAHTa. 

A«tlDU 

■Who  siay  maintain  action  on,  see  Pabtieb. 

FmbUe  aoMtraots. 

As  to  mnaicipal  contaraets  generally,  see 
Municipal  Cobpokationb. 


Mode  of  eorponte  aotiom. 

Necessity  of  anthorization  by  board  of 
directors  to  validate  a  contract,  signed 
by  tile  secretary,  by  direction  of  the 
president  and  business  manager. 
11-649. 

OoKtraeta;  nltea  vlxos* 

Power  of  officers  or  agents  to  make,  see 
infra. 

I*oi0«r  of  corporation  to  guarantee  for 
aecommodaticn  the  contracts  of  it« 
customers  or  vendors  with  thinl  per- 
sons.  11—SOi  (cases  pp.  547, 

Power  of  corporation  chartered  to  make 
films  for  moving  picture  plays  and 
build  structures  for  the  purpose  of 
making  such  films,  to  guarantee  the 
obligations  of  other  persons  engaged 
in  such  bosiness.'  11-649. 

Power  of  corporation  engaged  in  furnish- 
ing costumes  to  purchaser  of  motion 
picture  film  to  guarantee  such  pur- 
chaser's' bill  for  lumber  necessary  to 
the  production  of  the  film.  11-649. 

Bight  of  corporation  to  set  up  defense  of 
'  ultra  vires.  11-667. 


GOMTBIBimOir. 

Veeeaaily  of  express  agreement  beluwm 
indorsers  to  be  joinUy  and  not  sue 
cessively  Itable  in  order  to  give  a 
right  of  tiontrltnUien  am  Itettceen 
thsmselves.  11—1339  (case  p. 
1828). 

Power  of  indorsers  of  note  to  bind  them- 
selves by  contract  to  contribute  to- 
ward its  paymoit.  11-132S. 


ooimiBUToa.T  irougeiicb. 
See  NKUGBNca. 


CORFOBATIOni. 

Im  ceneral;  powers. 

Deduction  from  income  taxea  for 
"losses"  by  corporate  taxpayers. 
1  l-GOO. 

Power  of  corporation  to  execute  a  trust 
involving  a  determination  regarding 
the  personal  oonduct  or  needs  of 
beneficiaries.  11— BOO     (case  p. 

288). 


^ratUeaUam. 

Ratification  by 
11-657. 


acceptance  of  benefits. 


WaMlMr  tw  tort. 

Liability  for.  Hbel;  ratification.  11-1014. 
Ofltoersi  9S-wt*. 

Showing  authority  of  -  oflker  or  agent  of 
corporation  by  proof  of  conduct  with- 
out resort  to  minutes  of  the  board 
of  directors.  11-649. 

Necessity  of  authorization  by  board  of 
directors  to  validate  a  contract  signed 
by  the  secretary,  by  direction  of  the 
president  and  business  manager. 
11-640. 

Uabllltr  ot  atoaUolden. 
Right  of  one  who  has  parted  with  his 
claim  against  a  corporation  to  recover 
against  stockholder  of  the  corpora- 
tion. 11-444. 
Liability  of  stockholders  of  corporation 
who  indorse  its  notes  before  maturity 
to  raise  money  necessary  for  its  pur- 
11-1328. 


FovelKm  eorporatlou. 

Effect  of  agreement  by  foreign  corpora- 
tion to  install  article  within  the  state 
to  bring  transaction  witMn  state  eon- 
trol,    11—014  (case  p.  Oil). 

Bight  to  maintain  suit  11-611. 


Tk«  dash  im  «a«K  oitatloa  stasAs  tor  AXJt. 
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OCMTt  AMD  FEBS. 

On  appeal,  see  Appeal  akd  Errob. 
Id  eminent  domain  proceedings,  see  Em- 
inent Domain. 

ValtdUy  of  statutory  proviaUm  for  attor- 
neys' feee.  XJ—884  (caaeB  pp.  SSOf 
897,  880). 


Appeal  from  order  to  supreme  court  by 
notice  of  appeal  under  the  CivQ  Code. 
11-1193,  , 

Effect  of  Kansas  statute  abolishing  poblie 
utilities  commission  *  and  creating 
court  of  industrial  relations;  scope  n 
authority.  U-119S. 


COTTON. 

Authority  to  prevent  the  refusal  to  sell 
cotton  ties  without  a  corresponding 
amount  of  bagging  of  a  particular 
make.  11-793. 


OOTTOM  OIH. 


p.  1899), 


COUHTEBCLAIM. 

See  Set-WT  and  Counterclaim. 


OOUHTIEa. 


As  to  county  attorney,  see  DisnaoT  and 
Prosecuting  Attorneys. 

AuOutrity  of  eountjf  to  emytoy  t«m  ferret, 
11-918  (caaep,910). 

Power  of  county  eommissionert  to  em- 
ploy another  to  perform  duties  which 
had  by  law  been  placed  upon  public 
officers.  11-910. 


oommr  attobhet. 
See  District  and  PBOBBCurxNa  Arnm- 

NEVB. 


COVBTA. 

Of  admiralty.  Admiralty. 
Constitutional  guaranty  of  justice  in,  see 

Constitutional  Law. 
Power  to  punish  for  oontonpt.  see  Con- 

tSMPT. 

Judicial  notice  by,  Evidencb. 

As  to  judges,  see  JUDGES.   

As  to  juvenile  court,  see  Jutbhiw  Oodrsb. 
Interpretation  of  judicial  decision,  ■  as 
question  for  court  or  jury,  see  Ite*L. 
As  to  venue  of  action,  see  venue. 

XelatloB  to  ether  devBrCmemts  off 

•naemt. 

Review  of  action  of  public  service  com- 
mission, see  PuBUC  Sebvicb  Com- 
missions. 

—  lOclBlntlTe  departmaat. 

Delegation  of  judicial  power  by  legisla- 
ture, see  CoNsnruTioNAL  Law. 

Encroachment  on  judicial  power,  see  Con- 
stitutional Law. 

Ri^t  to  declare  statute  void  because  of 
alMenoe  of  necessi^.  11-762. 

Jarlsdl«tiOB  over  auoeiatioms. 

Review  by  courts  of  discretion  of  rep- 
resentatives of  benefit  society  u 
changing  by-laws.  11-639. 

Mate  eowrts.  - 

JurtadtcttoH  of  moUker  court  over  cMU 
CM  affected  by  oasumptfon  of  furU- 
dtctton  bj/  JuvenOe  rourt.  11—147 
(ease  p.  149) . 

Jurii»dieHon  of  aetlon  by  or  agatnMt  puh- 
Ur  utmty  ufider  Federal  control. 
11-1488. 


OOUHTT  COKBaMIOMERS. 

Power  of,  see  Counties. 


COURT   OF    INDITBTBIAI.  BEIA- 
TIOHS. 

Statutory  method  for  review  of  orders  of. 
11-1193, 

Review  of  order  or  decision  of  Kansas 
court  of  industrial  relations  on  its 
public  utilities  side.  11-1193. 


*  erlgimal    Jiuiadietlem    mt  appellate 

court* 

Habeas  corpus  proceeding  presenting  ques- 
tion whether  Federal  district  court 
may  punish  a  witness  for  contempt 
solely  because  of  the  opinion  of  the 
court  that  he  is  committing  peijnry. 
11-333. 

Federal  eoarta. 

JttrtndMton  of  artton  by  or  aoatiut  pwb- 
Uc  wUtOy  under  FeOermi  romtr»t. 
It-t488. 


HaaTy  itallo  tjpa  Is  iwed  for  aBHOtatioBs; 
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ExelaslT«M«M  mt  atate  or  F«A«i«l  im- 
risdietlom. 

Foteer  of  Conorema  to  pevmit  appUoatton 
of  atate.  workmen's  nompemiation 
lattti  to  injuries  teithtn  admiralty 
iurtadictimu  It—llM. 

Effect  of  reservation  of  partially  eoneor- 
rent  cognizance  to  state  courts  by 
act  of  Congress  conferring  otherwise 
exclusive  admiralty  jurisdiction  up- 
on the  Federal  courts.  11-1145. 

Cnles  of  decision. 

Decision  of  foreign  court  not  introduced  in 
evidence,  as  guide  in  interpretation  of 
decisions    miieh    were    introdnoed. ' 
11-1034. 

Bafusal  to  follow  precedent  which  ia  high- 
ly technical,  and  finds  its  origin  in 
reafons  which  no  longsr  exist. 
11-1167. 


GOtmrAHTS  AHB  GOKDITIOm. 

Condition  in  acceptance  of  offer,  see  Con- 
tracts. 

Condition  of  right  to  rescind  contract,  see 

Contracts.  - 
Conditions  in  insurance  policy,  see  iNSUft- 

ANCE. 

Condition  in  will,  see  Wills. 

AitmiMaiAility  of  parol  evidence  to  afcoi* 
ffcot  aeel0d  Inelnimmt  was  delivered 
•wA^  to  eondWon.  11~1174  (vaae 

p.  ltS7). 

Question  for  jury  as  to  whether  contract 
to  purchase  reiil  estate  waa  delivered 
on  condition.  11-1157. 

D^nitiM  of  oondition  pceeedent  11-288. 


Extradition,  see  Extradition. 
Habeas  corpas,  see  Habeas  Corpus. 
Sufficiency  of  indictment,  see  iNmcTMENT, 

etc.  . 

Criminal  liabili^  for  nuisance,  see  Nui- 
sances. 

Venue  of  criminal  cases,  see  Vemue. 
See  also  Adultery;  Conspiracy;  Eh- 

bezzlehbnt;  Intoxicating  Liqums; 

Larceny;  Perjury.;  Robbery. 

ConaUtuMondUtp  and  conatniction  of  thm 
"Lever   Act."     1X-1SV&    (ea«c  p. 

Validity  and  oonstvuction  of  ataliiteti  or 
ordinances  which  make  noncompli- 
ance ttrUh  motor  vehitAe  regulationa 
a  penal  offense  without  reference  to 
intent,  fmutt,  or  lenowledge, 
11-1*8*  (ease  p.  1433). 

Bitfit*  to  recover  propeHg  held  by  puMfo 
authoritlms  urn  evMence  for  use  in  m 
oHminal  trial.  11-981  (ease  p. 
078). 

Writ  of  error  as  proper  remedy  for  refus- 
al to  set  aside  an  erroneous  convic- 
tion after  lapse  of  the  term  at  which 
it  was  fonnd.  11-1261. 

Bight  to  set  aside  eonvicti<m  on  a  void 
indictment  after  lapse  of  the  term  at 
which  it  was  found.  11-1261. 

Conviction  for  violatitm  a  statute  for 
which  no  penalty  Is  prorlded. 
11-1861. 


CU8TODT  OF  Z.AW. 

Replevin  for  property  in.  11-678. 


DAMAGES. 


COWS. 

Stl^t  to  drive  automobile  in  hifl^iway  as 
superior  to  right  to  drive  cows  there- 
in. 11-1402. 

Contributonr  negligence  of  one  driving 
cow  in  highway  when  it  was  killed  by 
m  automobile.  11-1408. 


caXMMMAL  U.W. 


Conspiracy  to  commit  erime,  see  Conspdu 

ikCY. 

Constitutionality  of  statutes  relating  to 
criminal  matters,  see  Constitution- 
al Law. 

1>istrict  or  prosecuting  attorney,  see  Dis- 

TUCT  AND  PROSBCUTING  ATTMINKYS. 

Private  counad  assisting  prosecuting  of- 
ficer, see  District  and  Prosecuting 
Attorneys. 


Relevancy  of  evidence  as  to,  see  Evi- 

DCNCE. 

Jhity  of  injured  person  to  submit  to 

operation  to  reduce  damaaea. 
11-330  (case  p.  S27)  , 
Bate  of  foreiffn  ex<^hange  to  be  taken  into 
account  in  ttasesaing  damages  for 
breach  of  contract.  It— 303  (caae 
p.  3iS8) . 

Jteeevet^  under  statute  of  double  dem- 
agea  for  injuries  due  to  dog  inter- 
fering letth  Iraret  en  Mghway. 
11-979. 

Unreas<mablenes8  of  penalty  of  treble 
damages  against  carrier  for  subject- 
ing shipper  to  unreasonable  or  undue 
disadvantage.  11-867. 


DAVOEft.  SIOHALS. 

At  dangerous  place  in  highway.  U-1387. 
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DEAFNESS. 

yegUgenc«  of  matter  toioard  feXlow  aervm 
ant  in  emi^yting  a  servant  ^lAo  ta  in> 
competent  on  aoeount  of  Oaapneaa, 
11— 78a  (ease  p.  776)  . 


ZXEATH. 

Effect  of  death  to  abate  suit,  see  Abate- 
ment AND  Revival. 

Of  party  to  appeal,  see  Appeal  aKd  Erbob. 

Siifficiency  of  proof  of  cause  of,  see  Evi- 
dence. 

Of  insured,  see  Insurance. 

Cause  of,  as  question  for  jury,  aee  Triai^ 


BEAT. 

Payment  of,  see  Payment. 
Alimony  as  »  debt  11-110. 


DEBTOB  ,AHD  OBSDXTOB. 

As  to  remedies  of  creditOTi  see  Attach- 
ment; Gaknishment. 

As  to.cpcemption,  see  Exemptions. 

Rights  of  husband's  creditors  as  affected 
by  marital  relation  of  debtor,  see 
HuraAND  AND  Wira. 

Joint  creditors  and  debtors,  see  JoiNT 
CBEDnmte  AND  DrnnRB. 

Lien  of  creditor,  SCO  Mechanics'  Liens. 

FaUdfty  of  statutory  provision  for  attor- 
neys'  feem  to  enforce  payment  of 
dtfMs.  11-890. 


degedehts. 


Administration  of  estates  of,  see  Exact- 

UTORS  and  ADMINISTRATOBS. 


BEOXiAAATIOirS. 


Admissiblli^  ia  evidence,  see  EvidenCb. 
In  ideading,  see  Pleading.  - 


DEDUCTIONS. 


From  income  taxes,  see  Taxes. 


DEEdS. 

Sufficiency   of   consideration,   see  Con- 
tracts. 

Parol  evidence  as  to,  see  Evidgnce. 


Distinction  between 
Wills. 


deed  and  will,  s«« 


Bffet^  on  vaUdt^  of  instrument  4n  form 
of  deed  of  provMone  therein  indioat' 
tng  an  intent  to  postpone  or  limit  the 
rights  of  grantee  until  after  the 
death  of  grantor.  lS—23> 

Necessity  of  delivery.  11-1157. 


DEFEH8ES. 


To  civil  action,  see  AcnoN  or  Sutt. 


In  presenting  check,  see  Checks. 


DEUNQUENT  CHIIJ>REK. 
As  to  juvenile  court,  see  Juvenile  Courts. 


DBLIVEBT. 

Of  deed,  see  Deeds. 


DBMAITD. 


For  payment  of  negotiable  paper, 
Bills  and  Noiss. 

^  


DElAntRAGE. 

On  vessel,  see  Shipping. 


i&EMsmoifs. 

Waiver  of  exceptions  as  to.  11-207. 

Bight  of  one  arrested  in  extradition  pro- 
ceedings to  opportunity  to  take  dep- 
ositions of  witnesses  to  substantiate 
his  denial  that  he  was  in  the  demand- 
ing state  when  the  crime  was  commit- 
ted. 11-1407. 


DEPRECIATION. 


Right  to  allowantse  for  depreciation  of 
■  tiUbjeft-matter  in  action  against  welt- 
er to  recover  boiOe  purchame  price  om 
diaaflUitianee   of   infant's  eontroct. 
1 J -491  (case  p.  487). 
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Tax  on  right  to  take  property  by,  ac« 
Taxes. 

Right  of  alten  enttniy  to  t^ke  by  Infcertt- 

Bight  of  alien  at  common  law  to  take  by 

descent  11-166. 
Who  is  an  "alien  friend"  who  by  statute  * 

is  permitted  to  inherit  lands.  11-166. 
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By  carrier,  eee  Cauiers. 
By  pobHe  corporation  generally,  see  Pub- 
lic Sebvicb  Corporation. 

Doty  id  telephone  companies  to  serve 
witbont  dMcrimiaatien  all  applkanta 

for  aenrice.  11-1193. 


DISEASE. 


DESCRIPTION. 

Of  beneficiary  in  will,  see  Wills. 
Of  land,  sufficiency  to  satisfy  Statute  (rf 
Frands.  Xl-«Oe. 


DETINDE. 


Omtagions  and  infectious  diseases,  see 
Contagious  and   iNfVcnouB  Di»- 

EASES. 

Death  <tf  insured  from,  yrhile  in  aiiUtacy 
training  eamp,  as  death  while  engf^ed 
in  military  or  naval  service  within 
MHaning  of  insurance  pelloy. 
ll-^086»  1091, 1097. 


See  Seplevin. 


DDUOBHOE. 


In   making  presentment  of  check. 

Checks. 
As  question  for  jury,  see  Trial. 


nnoBOEKL-r  bovses. 

lAhtA  or  slander  by  churf/ing  woman 
with      iceeping     a  AairdyhowM. 


DnUBOTOB 


OBREKAL 

ROADS. 


or  -XAU* 


Orders  of,  see  Car&ieiEs. 

As  proper  party  defendant,  see  Pabtibb. 

Right  of  action  hy  or  against.  11—1403. 
Uability  of  INrtweor  General  .of  Balf- 
roattB  for  tujury  to  aoldter.  11—1404 
(ca»e  p.  14.3S). 


DEMIVAXJFIOATION. 

Of  Jtidge,  see  Jtrniks. 
To  participate  in  proceeding  tA  establish, 
public  improvement,  see  PUBUC  Ih- 

FSOTBHBNTS. 


snnniioT  *  and  rRosBoumo 

ATTORNEYS. 


DISAFFIRMANCE. 

Of  infant's  contract,  see  Infants. 


VmlidUg  of  contract  hy  attorney  to  prome- 
owte  or  oaatet  in  prosecution  of  crim- 
inal eaoe  on  contingent  fee. 
11-1103  (omao  p*  IISS). 


DUCHAROE. 


Of  servant,  .see  Master  and  Servant. 
Of  mortgage,  see  Mortgage. 


DISGRETXON. 

Review  of,  on  appeal,  see  Appbal  ans 
Krror. 

As  to  grant  of  mandamus.  11-4S7. 


Statute  authorixing  appearance  of  private 
counsel  on  behalf  of  the  state  in  erlm- 
inal  proceedings.  11-1188. 

Power  of  court  to  decree  to  county  attbr- 
ney  part  of  judgment  recovered  by 
him.  11-709. 

Question  whether  county  attorney  is  en- 
titled to  26  per  cent  of  the  amount 
of  a  forfeited  bond  actually  collected 
by  him,  or  26  per  cent  of  the  iudg- 
ment  on  the  bond.  11-709. 

Rigjit  of  board  of  county  commissioners  to 
recover  all  sums  received  by  county 
attorney  in  excess  of  legal  fees  and 
eompensatkm.  11-709. 
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DISTHICT  OF  COLUICBIA. 


[U  ALE. 


Application  of  provisions  of  Federal  Con- 
stitution in  the  District  of  Columbia. 
11-1238. 


DIVORCE  AND  SEPARATION. 
Im  (emeraL 

YuUdtiy  and  enforceability  of  agreement 
designed  to  prevent  divorce,  or  avoid 
or  end  meparation.  it-S'S^  (caae  p. 
S74J. 

Conflict  of  laws  as  to  marriace  of  divweed 
persons.  11-1391. 

AUmomji  ndt  monaj. 

In  suit  to  annul  marriaice,  see  Masriaoe. 

MMforcement  of  etatnt  for  oUmony 
agulna^  exempttm.  ll'-19tt  (caae 
p.  liO). 

Alimony  as  a  debt  within  meaning  ot  ex- 
emption laws.  11-110. 

4Qbligation  for  alimony  which  has  been 
fixed  by  judgment  as  a  debt  by  con- 
tract. 11-llu. 

JNvisioM  of  proper^  upon  simiiliMMt  of 
marHage.      It—iaB^     (eaaea  pp. 

latte,  i39i). 

Right  of  court  to  adjudicate  qnestion  of 
property  rights  where  no  diToiw  de- 
cree  is  entered.  11-1386. 

Castodr  of  oUldnm. 

Xffeet  on  SitHadtetton  of  emtrt  grantinif 
divorce  to  control  euatody  of  oMid  of 
aaoumption  of  juriadiction  by  fuve- 
mOo  court.   11~147  (caoe  p.  149} . 


Penalty   of.  against   carrier  aobjeeting 
shipper  to  unreasonable  disadTsntoce. 

11-507. 


DRAINAGE  DISTRIOT. 

Property  interent  a»  dtntpuitifyiny  ome  to 
partictpate  In  pi-oceedtuy  f«  eatak. 
imh.    xi—iyn  {caae  p.  tsSj. 

Effect  of  existttuce  of  appeal  to  court  from 
escttbiisnmeiii  ui  uittcrict  on  ngnt  oi 
interevUHi  peraou  to  pHrcicipnu:  lU  toe 
escabiiiiumbUb. '  ii-xoo. 


DRAINS  AND  SB 


As  to  drainage  districts,  see  DSAiMUi 


DRUNKENNESS. 


Sufficiency  of  evidence  to  support  fin^ 
of  habitual  drumunness.  li-TsiU. 


DDE  nOOBSS  OF  IiAW. 

Sm  COHsmunoNAL  Law. 


DURATION. 

Of  contract,  see  CoNtnon. 


DUST. 


Doas. 

Injuries  by.  see  Animals. 
Righto  of.  in  highway.  11-269. 


DOING  BUSINESS. 

By  foreign  corporaUon,  see  GoRPORATiONa. 


A9  ntf<Mnce.    11^1401  foaoe  p.  t399t. 


EASEHENTS. 


Presumption  that  offer  to  purchase  ml 
estate  with  knowledge  of  existence  of 
an  easement  across  it  is  subject  to 
such  easement.  11-808. 


DOUBU  OR  TREBUS  DAMAGES. 

Becovery  of,  under  atatute,  for  injurien 
due  to  dog  interfering  with  travel  on 
highway.  11—972. 


BLEOnOMS. 

Validity  of  atatttle  aUotring  attorney 
fees  to  sueveaaful  party  tn  ricctim 
content.  11-S94. 
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Service  cBntrttct  by  eiectrlo  companif  in 
roHtidemtton  of  conveyance  of  prop' 
arty  am  ufftxted  by  i^Mfo  OtUttg 
.     AcU-   S  1-^90. 


EMB] 

DMInctlon    belift-t'ii   larceny   qnd  em- 
beislemt'Ht..  Il-^OX  (cane  p.  700 


EMEROEKCT. 


Conntttutionality    of    Emergencff  Setit 
JLaws.    S1—12S2.  .  - 


EMIIVEMT  DOSEAIH. 

Statute  requirino  telcpAvne  compantem  to 
make  phyMical  connection  of  ex- 
ehangen  or  tinea  am  an  exercise  of 
the  power  of  eminent  don^a^n, 
ll-tS13. 

FoNdMy  of  atatMtnry  provieton  for  attor- 
■MyV  fee*.  ll-ttOS. 


■HFOBCEMEET. 

Of  meebanic's  lien»  see  Mechanics*  Liens. 


ephjbftic. 


tl«ifi.igenee  af  master  totrurd  fetUne  «rrv- 
a*U  in  employing  epileptic.  iJ— 


BQUAIJTY. 

Of  income  tu,  see  Taxes. 


EQUAI.  PROTECTIOM 
LAWS. 

See  Constitutional  Law. 


OF  THE 


EQUITABXX  TITLE. 

What  necessary  to  pass  equitable  title  to 
'negotiable  paper  payable  to  order. 

11-937. 


As  to  injanetion,  see  Injunction. 

Power  of  court  of  egiuity  to  adjudge  and 
decree  to  attorney  part  of  the  fndo- 
,  ment    recovered    by    htm  <rflenC. 

J^^i8d^ctioD  of  suit  for  the  purpose  of 
annulling  marriage  as  to  validity  of 
which  there  is  doubt  11-212. 


ESCROW. 


Question  whether  instrument  in  form  of 
deed,  ^ivered  in  escrow  to  take  ef- 
fect upon  death  of  grantor,  is  testa- 
mentary in  character.  11-16. 


ESTOVFZIm 


Of  Insurer,  see  iMSDltANCC. 

Effect  of  account  stated  to  create  an  estop- 
pel.  11-B76.  583. . 

Estoppel  of  city  to  require  removal  of 
loading  platform  over  public  sidewalk: 
11-437. 

Of  state  officials  who  have  conBtmed  a 
guaranty  to  bid  a  certain  ameont  up- 
on sale  of  achooi  lands  as  a -bid*  t» 
'  Insist  subseqaently  on  difffevent  c«b- 
Btruetion  of  it  11-539. 

Estmpel  of  landlord  proeeedinff  htAw 
tSe  statutory  commiasiwi  for  relief 
from  a  tenancy  from  subaeqiiiNitly 
questioning  the  constitatiMiauty  m 
the  stetute.  11-1238. 


BTIDEHCE. 


In  cmmtbL 

Beoeption  of|.im  trial*  see  TMal. 

KiifiU  to  recover  property  hdd  by  pub- 
lic authoritiea  tm  frldcnce  for  uee 
in  a  criminal  trial,  U-esi  (carte 
p.  97S). 

Rejecting  <tfered  evidence  as  ground  for 
new  trial  11-937. 

Jodlt^al'  aotlee. 

JTwdfRfol  netice  of  wortln  and  phrtuie*. 
ll—ddl  (case  p.  e&7). 

Definition  of  J  udicial  knowledge.  1 1-337. " 
Of  uses  made  of   safe-deposit  boxesL 
11-216. 

Of  matters  of  common  knowledge. 
11-337. 

Of  phrase  "diffusing  type  of  lens**  in  stat- 
ute regulating  lights  to  be  carried  by 
automobiles.  11-1222. 
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Ill  AJJL 


Of  intoxicating  character  of  Jamaica 
ginger.  11-1230. 

PrMBMiptiomi  amd  Vavdm  mf  piwvf. 

Definition    of    prima    fade  evidence. 

11-683, 

Burden  of  establishing  facta  apon  which 
limited  liability  of  inanranee  company 
depends.  11-1080. 
Mental  capacity  of  son  making  eonvey- 

'    ance  to  father.  11-920. 
Authority  of  bank  to  receiTe  jwyment  ai 

note.  11-623. 
Refusal  of  court  to  assume  that  the  gov- 
ernment required  construction  of  a 
railroad  track  in  a  military  reserva- 
.  tioj^  in  such  a  manner  aj  to  iaqteril 
,  the  life  of  every  soldier  paaijng  over 
it.  11-1438. 

fraud  or  nitdne  inflaemoo. 

PremtmpHon  ef  undue  inft%temce  im  ooae 
9f  conveyance  from  child  C»  parent. 
11-737  (cases  pp.  7SQ,  729,  730). 

Fatrness  of  transaction  between  attorney 

and  client.  11-709. 
Ip  case  of  transactions  between  guardian 

and.ward.  11-726. 

—  eaaee* 

Burden  of  showing  that  illBess  alleged  to 
■    have  been  contracted  by  servant  be- 
cause of  exceptional  eKposox*  in  tim 
'  •  ebunie  of  his  emplayttiMit  in  Caot  re- 
suited  from  such  exposure.  IIVTSS. 
-■'      '  .  • 

—  megUgeiioe;  owe. 

Presumption  of  negU^ewfe  from  in^icrp 
to  passenger  by  sparks  or  oJwders, 
ll~107e  (COM  p.  1070). 

Prewumption  and  burden  of  proof  Im  m- 
Uona  for  injury  to  or  torn  of  bomi 
Ourina  baUmout.  llSfiO  9. 
ea9). 

Freedom  from  contributory  itegligenoe  of 
one  seeking  to  recover  fi^  uliDg  of 
cow  by  automobile.  11-1402. 

~as  te  rigkta,  •emtraeta,  InateuMmts. 

Aooount  atatad  as  prima  /oeto  oorreot. 
.^l-~&8e  (oases  pp.  SIO,  M«>. 

Burden  of  proving  that  notice  of  nonpay- 
ment, sent  to  indorser  by  mail,  was 
'■'  placed  in  tiie  mail  witUn  the  tioM 
prescribed  by  statute.  11-C28. 

Preemption  that  offer  to  pnrehaae  real 
estate  with  knowledge  of  euateiioa 
of  an  easement  across  it  is  mbjeet  to 
sdch  easement  11-808. 


^tltle. 

JYoduoMoH  of  paper  pmrporUMg  to  be  fn- 
domed  <n  ManJc  ^  fMVee  or  a 
special  <ndoreee,  as  prima  fapim  evi- 
dence of  ploinU^a  ^le  to  Uto  paper. 

11-OSS  (case  p.  937). 

Beat  aad  Moomdarj  evidenee. 

Showing  authority  of  officer  or  agent  of 
corporation  by  proof  of  <M>nduct  with- 
out resort  to  minutes  of  the  board  of 
directors.  11-549. 

Parol  evldenee. 

As  to  oral  contracts  generally,  see  COH- 

TRACTS. 

Right  to  use  parol  evidence  to  establish 
any  fact  that  does  not  vary,  alter,  or 
contradict  the  terms  of  the  in- 
strument^ on  the  legal  effect  of  tibe 
terms  used.  11-1167. 

Admissibility  of  parol  evidence  la  extradi- 
tion proceedings  to  shew  that  accused 
was  not  in  fact  a  fugitive.  11-1407. 

—  loaalagi  iHtaatlost  e^lautUa. 
In  ease  of  commercial  paper,  see  infra. 

Parol  evidence  to  show  purpose  for  which 
instrument  was  delivered.  11-1157, 

Intent  of  grantor  as  to  the  diaracter  of 
an  instrument  which  is  plain  and  un- 
ambiguous. 11-6. 

Intent  of  testator.  11-288,  826. 

••-aa  to  eommerelal  pmper. 

AdmlssibUtty  of  parol  evidence  to  vary 
or  ee^Ialn  the  eontraef  implied  from 
tho  regular  Indorsement  of  a  MU  or 
«•<«.   11-937  (eaeep,-998)... 

Puol  ovideneo  to  change  effect  of  Uank 
indorsement  upon  note,  on  theory  that 
contract  implied  by  such  indorsement 
was  never  delivered  to  the  indorsee. 
11-628. 

—  aaatako. 

Admissibility  of  evidence  to  show  inacU 
vertent  omission  of  itema  tnm  a 
stated  account.  11-688. 


— otoommstaBoee. 

^leiimstanMS  under  wJucb 
wasdeUvered.  11-1167. 


AAmissibCity  of  |Mrel  evMonoo  to  ahois 
OuU  sealed  inatrumomt  warn  deUoeraf 
mtbjeet  to  eoitdlfton.  11-117A  (t 
p.  1197). 


Heavy  iti^o  tyi^e  to. 
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Heariay;  deelmratittms. 

Statements  made  by  agent  of  ftre  inaar- 
ance  company  as  to  increased  pre- 
miums for  fire  insurance  on  a  dwell- 
ing, caused  by  the  operation  in  close 
proximity  thereto  of  a  cotton  gin,  in 
suit  for  abatement  of  the  cotton  gin 
as  a  nuisance.  11-1399. 

Relorattcy  aad  aiatarlallty. 

Right  of  defendant  in  suit  for  appropriat- 
ing tradename  of  plaintiff  to  show  the 
business  done  witn  old  customers,  so 
as  to  eataUish  what  his  profits  would 
have  been  without  the  vrrongfol  ap- 
propriation. 11-128S. 

W*lcht|  •ffeeti  saflelemay. 

Huffleienep  of  exHdenoe  to  fnaUfy  eonvic- 
UoH  of  ooMtempf  for  -perjttrp  or  /alM 
mwemring. 

Duty  of  appellate  court  to  consider  te»> 
timony  most  favorable  to  plaintiff, 
upon  appeal  from  decree  holding  evi- 
dence insuffident  to  sostaiB  Judgment 
for  plaintiff.  11-968. 

Controlling  effect  of  single  answer  of 
single  witness  upon  question  whether 
note  was  in  the  nands  of  the  bank  at 
which  it  was  payable  for  collection 
when  it  was  due.*  11-4SS. 

Sufficiency  of  evidence  to  support  findiiv 
of  habitual  dnmkenness.  11-780. 

Proof  that  eartifleate  of  d^sit  was  nego- 
tiated yiith  ttie  holder,  as  proof  of  its 
indorsement.  11--887. 

Proof  of  execution  of  negotiable  paper  as 
proof  of  tho  indorsement.  11-937. 

SafBdency  of  proof  of  vidonanen  of  dog. 
11-269. 

SttflSciency  of  evidence  In  habeas  corpus 
proceeding  to  secure  release  of  one 
arrested  for  extemdition  to  justify 
remanding  oi  the  accused.  11-1407. 

—  eawe. 

Sufficiency  of  proof  to  show  that  influenza 
contracted  by  employee  while  earing 
for  other  employees  ill  with  infiuenxa 
was  contracted  because  of  exceptional 
exposure  in  the  course  of  his  emp]{py- 
ment.  11-785. 

Sufficiency  of  proof  that  death  of  insured 
resulted  from  military  service. 
11-1080. 

—  vadiie  Inflvevo*. 

In  case  of  conveyance  from  son  to  father. 
11-720. 


—  negllgeaoei 

Sufficiency  of  evidence  to  snstain  verdfet 
.that  plaintiff,  injured  in  automoUls 
collision,  was  injured  by  tiie  negli- 

fncQ  of  defendant.  11-227. 
of  driving  of  automobile  at 
sive  speed.  11-1402. 


Negligence  of  one  driving  automobile  in 
not  discovering  oow  in  the  road. 
11-1402. 

Sufficiency  of  evidence  to  sustain  verdict 
as  to  contributory  negligence  of  plain- 
tiff, injured  in  automobile  collision. 
11-227. 

Sufficiency  of  proof  of  freedom  from  con- 
tributory negligence  of  one  seeking  to 
recover  for  killing  of  his  cow  by  an 
automobile.  11-1402. 

Varlmmee. 

Fact  that  acceleration  clause  was  omit- 
ted from  the  copy  of  a  note  set  out  in 
the  complaint  as  making  the  note  of- 
fered in  evidence  a  different  one  from 
that  sued  on.  11-623. 


BZGAVATXOm. 


LtabitUif  «/  tnwrfofpaltty  for  fnJuHeK 
caused  hy  excavation*  in  or  adjacent 
to  Btret^  made  in  the  oo^r8e  of  worh 
performed  under  a  permit  autftoria- 
ing  the  oonatruction,  altfiration,  re- 
pair, of  a  huiUUng  or  Oe  appur- 
tonawws.  ll-'Wt, 


Bate  of  foretgn  epo^tmige  .Co  he  tdken 
inUt  ooooNirt  <n  ■■»BSSfii#  dmmaoM 
f»r  trcaeh   of  oonftnuf. 
(eaaea  p.  aSS)  * 


Right  of  action  for  breach  1^  member  of 
stock  exchange  of  agreement  to  give 
other  cmtractiiv  P^rty  benefit  of  his 
membership  in  audi  exchange,  which 
is  forbidden  hy  the  rules  of  the  ex- 
change. 11-608. 


BZOI.nUTB]fEU. 


Of  state  or  Federal  Joriailietim,  sao 
G0DBT8,  I  IS.  ^ 


.BZEOVnOX. 


flale  uder*  sea  Jumgul  Sjujl 
Levy  otti  see  LiVY  and  Snzsn. 
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SZBCVTOBfl     AHD  AmaXUTBA- 

.  TORS. 

Effect  of  eondvct  of  peraonal  repre*ieHta- 
tlvc  preemttififf  filing  of  eto'm 
agattuit  eaiale  within  time  allotred  by 
the  atatnte  of  nvnelatma.  IS— 949 
(ease  p.  a*2) .  > 

Permittine  trust  company  to  Kct  »  exec- 
utor under  will.  11-288. 
When  claims  will  be  deemed  "presented." 

11-242. 

Power  of  probate  court  to  permit  a  claim 
to  be  presented  after  expiration  of 
statutory  period.  11-242. 

Effect  of  failure  of  will  to  authorize  fam- 
ily allowanoe  on  right  of  executor  to 
make  snch  allowance.  11-820. 


EXEMPnOMS. 


Tax  eitemption,  see  Taxes. 

Bnforoement  of  eluim  for  altmony 
againt$  exmnptiitn.  11—198  icame 
p.  lie). 

Purpose  of  exemption  laws.  11-110. 

Alimony  as  a  debt  within  meaning  of  ex- 
emption laws.  11-110. 

Bight  to  enforce  alimony  out  of  exeim>t 
earnings  of  debtor  bead  of  family. 
11-110. 


ZfMbllMv  of  munirtpalitif  for  injurtem 
catuted  by  cjrploaion  of  boiler  under 
Mdewalle  durino  irorfc  performed  un- 
der a  permit  auihoriMing  the  oon- 
atructUm,  alCmitlon,  repair,  etc.,  of 
a    buUdIng   or    ita  appurienanrea. 

11-iaeo. 

Stwinp  of  expl^Mvea  In  Mohwait  am  a 
nuimmee.    It—llO  (caae  p.  71S). 


EXTBADITIOM. 


Habeas  corpus  to  secure  release  of  one 
arrested  in  extradition  proceedings, 
see  Habeas  Corpus. 

Parol  evidence  to  show  that  accused  was 
not  in  fact  a  fugitive.  11-1407. 


ETESIOBT. 


Segliaence  of  maater  toteard  feUow  serv- 
ant in  employing  aervant  ivttfc  defee* 
tive  eueaigitt.  li-7S4, 


FAITH  AMD  OXBDIT. 

To  be  given  judgment  of  other  state,  see 
Judgment. 


FAXXUO  OBJECTS. 

LiabiUty  of  municipal  corporation  for 
injuries  cauaed  by  the  fall  of  heavy 
objeeta  piled  in  streets,  to  be  %med 
for  building  purposes,  under  a  per- 
mit MMiorixing  the  eoMsCrucflOR,  el- 
■  teration,  repair,  or  demoliahing  of  m 
btttldtng  or  ita  appurtenance*. 
11-1304. 

Liability  of  municipality  for  injuriefi 
caused  by  fall  of  heavy  objeeta  from 
buildings  in  course  of  oonatmetiom. 
alteration,  or  repair  under  a  permll 
granted  bp  the  munMiMUIv. 
11-130S. 


FAUE  SWEABIEO. 


See  Pbbjuky. 


TAMXLt  AUAWAECB. 

Pending  aetttement  of  estate,  see  Ei- 

BCUTOU  AND  ADMINmBATO«a 


FABMSKfl. 


See  AcucuLnii 


FEDERAL.  COtrRTS. 


In  general,  see  Courts. 


FEDEBAI.  TBAOB  COMBdSSIOH. 

Validity  and  conatructton  of  statute  cre- 
ating Federal  Traide  Commiaai&m. 
1J-707  {caae  p.  793). 

Authority  to  prevent  the  refusal  to  sell 
cotton  ties  without  a  corresponding 
amount  of  bagging  of  a  particular 
make.  11-793. 


FEI.IX>W  SERVANTS. 


See  Master  and  Servant. 
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FORFEITURE. 

Of  insurance,  see  Xnsubangb. 
Of  oil  or  gas  lease.  Mines. 


On  nflnwd  right  of  wio^i  aee  lUxutOADS. 


FERBBT. 

See  Tax  Febrct. 


Refusal  of  equity  to  enforce  forfeiture 
nnleM  necesmry.  to  enforce  the  law 
and  to  do  justice.  11-41&. 


FXDVGZAB.T  WBCiATIOK. 

ConeiuHvetuM  of  meeount  atated  m  be*- 
ttreen  personm  in  ftdutHarjf  rriatiotu 

11—eoo. 

Vraud  or  undue  influence  in  conveyance 
from  child  lo  parent.  li—iaA 
(caMM  pp.  780,  7389,  780) . 

Presumption  as  to  fraud  or  undue  influ- 
ence in  case  of.  11-709.  720,  726, 
730. 


FORNICATION. 

lAbel  or  mktnder  by  charging  woman  urith 
ortme  of.  it'-g74,. 


FOWU. 

liiahUitff  for  killing  or  injuring,  in  high- 
tffay  by  mutomoblle.  ll^J-AOa. 


FIBE«. 

Ijabflity '  of  railroad  company  for,  aee 
Railboadb. 

ffeductioH  from  incomfi  taget  for  1ms  by 
fUe,  11—S09. 


roRMJUMuma. 


Of  mechanic's  llen,«ee  Mscuanics*  Luois. 
Of  mortgage,  see  HoftTGAGE. 


rOREIOir  CORPORATIOHS. 

See  Coiw«*TioN8. 


FOREIGN  EXGBANOE. 

See  Exchange. 


FOREIGN  JUDGMENT. 

See  JlTBGHBNT, 


TORBION  KONET. 

8aa  BxcBANGB. 


FRAUD  AND  DECEIT. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
SnfDciency  of  proof  of,  aee  Evidence. 
Aa  ground  for  anniilment  of  marriage,  see 

Marriage. 

Impeadtment  of  accoutU  atated  for 
fraud.    11-907  (case  p.  SSI). 

Fraud  or  undue  influence  in  conveyance 
fromt^ild  to  parent.  11—739  (eoaee 

pp.  7»o,  7se,  7ao}. 

Effect  of  fraudulent  representations  of 
administrator,  inducing  creditor  to 
omit  to  present  his  claim  within  time 
set  by  Statute  of  Nonelaima.  11-242. 


FRAUDULENT  CONVETANOES. 

Validity  as  to  husband's  creditors  of  con- 
veyance to  wife,  see  Husband  and 
Wira, 


FRBIOBT  CARRIERS. 

See  Carbiesb. 


FRIGHT. 

Of  h<me,  see  Horses. 

Recovery  for  phymical  coniiettueneee  o/ 
fright  rewtttng  in  a  phymical  in- 
jury.   11-1110  (caw  p.  1X10). 
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FUOZTIVES. 

Extnditioii  of,  we  ExnuDinoN. 


FUU.  FAITH  AND  CREDIT. 
To  judcment  of  other  state,  see  Judgment. 


OAMB  AKD  OAME  IJIWS. 

pMoer  of  CongresB  to  protect  mtgratorif 
birds.      11-901     (oases    pp.  9S0, 

State  law  forbidding  shooting  of  ducks 
from  motor  boat,  as  valid  exercise  of 
the  police  power.  11-980. 

Satt  by  state  to  enjoin  game  mrden  of 
United  States  from  attempt  to  enforce 
Migratory  Bird  Treaty  Act,  and  reg- 
ulations .  of  the  Department  of  Ag- 
riculture, .  in  pursuance  thereof. 
11-984. 


OAMINO. 

Bffect  of  Keoot4able  Instmrnsnts  Act  mc 
•tatuCe      invalidating  instrument 
given   for   gambUng  conetderuUon. 
(ease  p.  307}. 


OARNIBHMEKT. 


GamUfcmenC  of  contents  .of  aafety  de* 
poMt  bps.    11-896  fcfwe  p.  219)  . 

Duty  of  courts  to  protect  rights  of  gar- 
nishees. 11-216. 

Rights  of  bank  directed  to  open  safe^e- 
posit  box  in  garnishment  proceedings. 
11-216. 

Right  of  court  to  require  garnishee  to 
open  a  safe-deposit  box  of  debtor; 
who  must  bear  expense.  11-216. 

Right  of  lessor  and  lessee  of  safe-deposit 
box  to  notice  before  making  of  order 
requiring  opening  of  the  box  to  permit 
.  gaml^ment  of  its  contents.  11-216. 

Gftmishment  of  contents  of  safe-deposit 
box  containing  properter  of  persons 
other  than  debtor.  11-116. 


OAS. 

Death  of  insured  from  inhalingi  see  In- 
surance. 

As  to  gas  in  mines,  generally,  see  Mines. 

Deduction  from  income  Uucee  for  gam 
loeaes.  11-BOS, 


Bight  of  gm»  oompoiqr  I*  JfsosiillMiie  Ms 
entiro  aenrfoe.  tl^tM, 


OOTEBHWUIT. 


Separation  of  powers  of,  aae  CoNsmu- 

TioNAL  Law. 
Federal  government,  see  Unitbd  States. 


OUABAITTT. 

Power  of  corporation  to  guaruMtee  for 
accommodation  the  contraote  of  U* 
ettatomera  or  vendore  iritfc  third  per- 
eons.      11-604    (caeee    pp,  M7, 

Furnishing  more  material  to  one  whose  ac- 
counts have  been  giiaranteed  hs 
another  as  a  sufficient  consideratioB  to 
support  the  guaranty.  11-549. 


OUABDIAN  AMD  WABB. 

Validity  of  contract  between  guardian  and 
former  ward  within  a  year  after  the 
ward's  majori^.  11-726.  * 


OUARDS. 

Master's  duty  to  guard  dangeroaa  madiia. 
ery,  see  MMom  AMO  SnnufT. 


WAHTiAII  COBPVS. 

Right  of  one  arrested  on  extradition 
warrant  to  delay  to  enable  him  to 
present  mvidenoe  that  he  ie  not  «Mk- 
ject  to  emtradiUon.  11-ldljQ  (cam 
p.  1407), 

Original  jurisdiction  of  appellate  eoart  la 
habeas  corpus  proceeding.  11-SS9. 

Right  of  one  arrested  in  extradition  pro- 
ceedings to  his  discharge  iriiere  he 
establishes  the  fact  that  he  waa  net 
in  the  demanding  state  when  the 
crime  was  committed.  11-1407. 

SulBciency  of  evidence  in  habeaa  enpos 
proceeding  to  aeeure  nleaae  one 
arrested  »r  extradition  to  Ja8ti&  re* 
manding  of  tiie  aceoaed.  11-1407. 


HBABSAT. 


See  £tii»m<x. 
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Use  of|  1^  antomobiie,  see  AwMOKLka. 

Power  of  mnnicipality  as  to  use,  see 
Municipal  Corforations. 

Building  and  repair  of  paTementy  aide- 
walk,  street  sprinkling  and  sweep- 
ing, and  other  pabUe  improvements^ 
gonsrally,  see  Public  IiinoYBMSNTS. 

LiabUUif  fw  tUunaom  dm  to  dea  inter- 
fering   teUh    travel    on  highway. 

liSlO  (caae  p.  9S0) . 
Siwrinff  of  erploAfoes  in  hightoa^  ow  « 
nuiaance.    11—719  (came  p.  71S), 

Special  legislatiMi  as  to  use  of.  11-202. 
lUSht  of  dog  in  highway.  11-269. 

OlwtrHetiiOB. 

Poteer  of  municipulity  to  perniit  permtt' 
nent  loading  pUUformo  in  otreet. 
tt^49  (tmm  p.  407>: 

Permanent  loading  platform  over  stdewalk 

as  a  parprestore.  11-437. 
Defense  to  proceeding  to  compel  removal 

of  leading  pUtnrm  over  sidewalk. 

11-487. . 

Estoppel  of  city  to  require  removal  of 
loading  platform  over  public  side- 
walk. 11-437. 

Permitting  temporary  olwtmotion  of  street 
or  sidewalk  during  erection  or  r«wir 
of  building.  11-1S37. 

Boi^ective  rights  of  pedestrians  on  sido- 
.liralk  and  abutting  owner.  11-487. 

Defeetot  IlaUUty  for  liij«ries  te  ttar- 
elen. 

UaMltty  of  a  munMpal  oorponifton  for 
infurtea  cauaed  by  the  vnoafe  oomM- 
dition  of  a  atreet  rootUHng  from  or 
incidental  to  work  performed  under 
a  permit  autliorixing  the  oonaXrUith- 
turn,  aUerution,  repair,  or  demoUah- 
ing  of  a  buA^nir  or  itm  appurte- 
Mneee.   Xl—iaiU  (eaae  p.  1837} . 

StoHttff  of  expUMvea  <n  MghuMp  am  m 
nuimanee.    11—710  (caae  p.  710). 

£tabfUttf  for  ijtjuriea  reauUing  from 
failure  of  independent  contractor  to 
guard  opening  in  aidetcaXk  while  de- 
livering mer^wndiae,  etc*  11—671 
(eaae  p.  SW) . 

Liability  of  municipality  for  injuries  in- 
flicted by  persona  using  highway  in  a 
lawful  and  proper  manner.  11-1337. 

Failure  of  municipality  to  provide  or  cause 
to  be  provided-  barriers  or  lights  to 
safeguard  traveling  pnblie  from  in- 
juries due  to  temporary  obstruction 
of  street.  11-1337. 

Joint  or  several  liability  of  municipality 
and  abutting  owner  for  failure  to 
keep  sidewalk  in  repair.  11-1837. 


Negligence  in  raising  door  over  coal  hole 
in  sidewalk  without  signal  or  notice. 
11-660. 

LiaUlit^  of  abutting  owner  for  nwligence 
during  construction  of  building  ad- 
jacent to  sidewalk.  11-1337. 

Liability  of  contractor  for  negligence  dur- 
ing construction  of  building  adjacent 
to  sidewalk.  11-1337. 

—  eoatributory  aegUssBee. 

As  question  for  Jury.  11-^60. 
Of  pedestrian  injured  by  sadden  opening 
of  coal  hole  in  sidewalk.  11-66U. 

—  Motlee  ot  defect. 

LiahUit^  of  municipal  oor^ratton  for  in- 
juries cauaed  by  the  unaafe  condi- 
tion of  a  atreet  reatUting  from,  or  in- 
cidental to,  leortb  yerfoi'iwed  unOfir  9 
permit  authwixing  Ihe  eonatnictton, 
alteration,  repair,  or  demoUahiiig  of 
a  building  or  ita  appurtmiancea  in 
abaence  of  nottcis  of  the  unaafe  oon- 
diiion  u^Mofc  ooHs^  the  inSur^. 
11-1343. 


KOLOIVO  OVBB. 
By  tenant,  ssa  TiAKiiJH  am  Tbmaniv 


XilaMUtir  for.  damagea  due  to  dMtg  running 
out  and  barking  alt  horae  in  Mghway, 

ii-g70.  -  . 


See  Masteb  amd  SotvANT. 


Hovsnro. 


CenaMtMUonoUly  of  rent  lates. 
feoae  p.  1»33}. 


ll-12a» 


Huvmro. 


See  also  Tkappinq. 

Liability  of  one  hunting  on  Sunday  in  vi- 
olation of  statute  for  accidental  in- 
jury inflicted  on  bystander  by  volun- 
tary discharge  of  his  gnn.  11-1219. 

Contributory  nepigence  of  one  who  ae- 
econiwiuaa  anotfier  upon  hunting  ex- 
pedition as  defense  to  latter's  liability 
for  accidental  injury  inflicted  upon 
former  by  disehaige  of  gun  of  laUer. 
11-1219. 


Tho 
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HCSBAXD  AHD.  WIFE. 

As  to*  divorce,  see  Dxtobce  and  Sbpara^ 

TION. 

As  to  marriager  see  Marruge. 
Effect  of  annulment  of  marriage  on  prop- 
erty rights,  see  Mabruge. 

VaUdttjf  and  enforceability  of  agreement 
designed  to  prevent  divorce,  or  avoid 
or  end  reparation.    11—277  (ca»e  p. 

Effect  of  invalid  marriage  on  property 
rights.   11-1386.  1391. 


XHDICTMEMT,   INFORMATION,  AND 
COMFZAINT. 

Wrongful  conversion  by  hotel  clerk  of 
property  of  a  guest,  his  wife,  and 
daughter 'at  one  time  as  one  offense. 
11-799. 

Sufficiency  of  complaint  charging  violation 
of  statute  regulating  lights  on  au- 
tomobiles, which'  states  that  the 
automobile  was  equipped  with  ths  dif- 
fusing ^pe  of  lens.  11-1222. 


JOt, 

Right  to,  of  owner  of  land  under  navigable 
river.  11-234. 


DOnTHITT. 


Of  government  fi»m  suit,  UNxrvD 
States. 


•AIBMEITT  OF  OBLXOATIOirS; 

8m  Constitutional  Law. 


ROVBinBMTfl. 


Lien  for,  see  Mechanics'  Liens. 

PiAlic   improvements,  see   Public  Ih- 

PBOVEMBNTS. 


INDORSEMENT. 

Of  note,  see  Bills  and  Notes. 

Discharge  of  indoraer  by  delay  in  |nv- 
aenting  eherk.     ll-~t09S   (emte  r> 


nrmnmuAx.  insubancb. 

As  to  workmen's  compensation.  Me  Wou- 

MEN'B  COHPeNSATION. 

—  


INDUSTRlAt  KEUUnOVS. 

Court  of,  see  Court  of  Industrial  Rsla- 

TI0N8. 

In  general,  see  HXftTBR  and  Sbrvamt. 


INCOME  TAX. 


See  Taxes. 


nrCOMPXTENT  PERSONS. 

Sufficiency  of  proof  as  to  mental  capacity, 
see  EvusNCE. 


JNCONSISTENCT. 

Estoppel  by,  see  EsnMPFXL. 


IMDEFENBENT  CONTRACTOK. 

Liability  for  acts  of,  see  Master  and 
Servant. 

Liability  of,  see  Master  and  Servant. 


INFAHTS. 

Custody  and  support  in  case  of  dirwee, 

see  DivoBCE  and  &PaRation. 
As   to    juvenile   courts,    see  JuvBflLB 

Courts. 

Ltahilttti  of  muntrijtal  corporation  for  <n- 
Juriem  to  t4tUdr«^n  bg  building 
matertal«  <n  sfrrrf,  placed  there  un- 
der a  permit'  authorizing  the  con- 
ntructioH,  altentlluH,  rviuilr.  or 
demolishing  of  a  buttdino  or  its  ap- 
purtenances,   1 1—1,302. 

Mlaht  to  allouHinee  for  use  or  deprecia- 
tion of  MubJect-mattWf  In  an  action 
againut  seller  to  tftrovcr  bark  pnr- 
chase  price  upon  diHoffirmance  of  In' 
fant's  contract.  it— 101  (case  p. 
4S7),. 

Effect  of  receipt  of  advance  J>itl  beforr 
confirmation  upon  conflrmatton  mf 
male  of  infant's  land.  .  li^-^OO. 
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Death  of  insarad  from  influenza  while  in 
a  military  camp  as  death  whilo  en- 
gaged in  military  or  naval  service 
vitiiin  meaning  of  inaaranee  poli<nr> 
11-1086,  1097. 


IHTOUfATION  ARB  RUX.E. 

Proceeding  by  information  and  rule 
against  witness  for  contempt  in  giv- 
ing false  testimony.   11-337.  ' 


Question  whether  taking  of  valuaUes  in- 
trusted to  hotel  clenc  to  be  placed  in 
'  hotel  safe  was  larceny  or  embezzle- 
ment. 11-799. 


In  complaint  for  slander.  11-663,  1014. 


nrsoLVBiroT. 

As  to  bankrupteyf  see  Bankbuptct. 


IK  FVTURO. 

ApplieatiOH  of  rule  againat  creation  of 
freehold  estates  in  /uturo  to  in^ru- 
ment  in  form  of  deed  containing  pro- 
viHona  indicating  intention  to  poeC- 
pone  or  limit  the  rights  of  grantee 
until  after  the  death  of  grantor. 


INHALATION  OF  OAS. 


Death  of  insured  from,  see  Inwkance. 


XNKSBITANOB  TAX. 

See  Taxis. 


W0lM  to  protection'in  nae  of  intUoia  ma  a 
tradetnark  or  tradename  or  upon  the 
gromid  of  unfair  eompetitlon, 
ll~lSa9  (case  p.  1988). 


iNjimonoN. 

Against  nuisance,  see  Nuisances. 

Sait  by  state  to  enjoin  game  warden  of 
United  States  from  attempt  to  en- 
force Migratory  Bird  Treaty  Ac^  and 
regulations  of  the  Department  of 
Agriculture,  in  pursuance  thereof. 
11-984. 

To  prevent  fixing  of  traps  by  stakes  to 
submerged  land  of  riparian  owner,  or 
to  the  ice.  11-234. 


IN8TBUCTIONS. 


See  TteAL. 


insitrabis  intnbest. 

Insurance. 


ntsmiANOE. 


War  risk  insurance,  see  Was  Rm  iNStnt- 

ANCE. 
iMsarabla  latenat. 

Insurable  interest  of  purchaser  at  mort- 
gage foreclorare  sale  dming  redemp- 
tioii  period.  11-1804. 

By-Uws. 

By-law  changing  rates,  see  infra. 

Power  to  enact  by-laws  as  an  inherent  and 

continuous  one.  11-639. 
Discretion  of  representatives  of  members 

of  association  as  to  change  in ;  review 

by  courts.  11-639. 

RefenHatlea  ef  P0U07. 

BijAit  to  enter  judgment  against  insurer 
without  reformation  of  the  policy  in 
a  suit  to  reform  the  policy  and  for 
judgment  thereon  when  reformed. 
11-1085. 

Effect  of  appeal  by  defendant  from  judg- 
ment denying  reformation  of  insur- 
ance policy,  but  requiring  paym«it  of 
the  face  of  the  policy,  to  bring  ques- 
tion ef  reformation  before  the  appel- 
late court.  11-1086. 

Co&atraetlom  geaerallj. 

ConstructioQ  where  repugnancy  exists  be- 
tween different  clauses  of  policy. 
11-1097. 
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V'alieUtv  and  coTtstruction  of  proviaUm  in 
life  or  accident  poliev  to  relation. to 
mOUary  merviee.  11—1103  (eaaea 
pp.  lOSO,  loss,  1091,  1007) . 

Gonstrning  provision  as  to  occupation  to 
avoid  forfeiture  of  the  'insurance, 

11-1097. 

Premlnmi  and  aMMmOBto. 

Provision  in  insurance  policy  for  pay- 
ment  of  e^tru  preniiuma  in  case  of 
engaging  in  military  aervioe. 
11-1110. 

Right  of  mutual  benefit  aasoeiatton  to 
raise  rates.   11-04*  (case  p.  030) . 

Walvori  eatoppel. 

Effect  of  waiver  or  eatoppel  on  proviMon 
in  life  or  accident  policy  in  relation 
to  military  service.  11—1110. 

Th«   loH  ^cMerallri   veBodies   of  «s- 

Validity  of  statutory  proviHon  for  attor* 
neys'  fees  for  failure  to  pay  eHaim» 
wUktn  certain  time.  tl-OOO. 

Risks  aad  oavses  of  iajvry  or  death. 

Validity,  eonstruetion,  and  effect  of  pro- 
visions in  life  or  accident  policy  in 
relation  temiUtary  service.  1X—1109. 
(oases    pp.     lOSO,     lOSS,  1091, 
1007). 

Death  or  injury  tn  batne  am  due  to  OMt* 
dt^t  Or  accidental  meana,  Jl—lttS 
(ease  p.  nil). 
Death    from    inhaling    gam.      1  l-^Ji0 

(case  p.  380). 

Question  for  jury  as  to  cause  of  death  of 

insured.  11-1080. 
Sufficiency  of  proof  as  to  cause  of  death. 

11-1080. 

Eztont  of  recovery. 

Burden  of  establishing  facts  upon  which 
limited  liability  of  insurance  company 
depends.  11-1080. 

Provision  limitin;  liability  of  company  in 
ease  of  death  in  military  service 
where  extra  premium  has  not  been 
paid.  11-1080,  1091.  1097. 

latarMt  in  proceeds. 

AppHi-ation  of  insurance  moneym  re- 
c^'ivcd  by  mortgagee.  11—120S 
(case  p.  1291). 

Right  to  proceeds  of  insurance  where 
loss  occurs  after  mort'gitge  foreelo- 
sure  sale,  Intt  duritig  .redemption 
period.    11-1308  (case  p.  1304). 


VaUdi^  of  atdtutorif  provision  for  ouor- 
neya*  feem  for  fdllurs  to  pay  cloisu 
within  certain  timi.  11-900. 

Burden  of  establishing  facts  upon  which 
limited  liability  of  insurance  com- 
pany depends.  11-1080. 

Relief  under  pleadings.  11-1086. 

Chiaranty  Insnranoe. 

As  to  workmen's  compensation,  see  WOEK- 
HBN'8  Cohpbnsation. 


nfTEHT. 


CUH- 


Ab  element  of  crime  generally, 

iNAL  Law. 
Parol  evidence  as  to,  see  Evidence. 

Effect  of  intent  on  liahtli^  of  wilful  tort- 
feasor for  direct  consequeneea  of  bis 
acts.  11-1115. 


IllTEBEST* 


Disqnalificatioh  <tf  j'udge  by,  >ee  Judgss. 

Property  interest  as  dtsqualifj/itig  one  fo 
participate  in  proceeding  to  estab- 
liah  public  improvem^t,  11—109 
(came  p.  issj. 

EffetA  on  bona  fldem  of  punAosa  of  prom- 
iamory  note  of  fact  that  there  is  inCer- 
emt  due  and  unpaid  upon  '  it. 
11—1277  (case  p.  137*). 

On  unliquidated  account  or  claim.  11-575. 


Federal  income  tax,  see  Taxes. 


INTliRSTATE  COMMEKCE. 

See  COHHEKCB. 


UfTOZICATIXO  UQUOBS. 

Outtateed  Uqmera  am  aubjeet  mf  lareeny. 

11-1032  (ease  p.  1030). 
Federal,    cbnMUuttonlil,    or  legiaiative 

provisions  as  to  intorieattng  liquors 

as      affecting      state  legt-latteH. 

11-1.320  (case  p.  131 S). 
Test  of  intoxicating  character  of  liquor. 

11—1238  (case  p.  1230)  , 
ValUlity  of  statutory  provtMion  for  alfor- 

nvys'  fees  as  a  penalty  for  ilteot'i 

sale.  llSSa. 
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Cradition  in  win  requiring  beneficiary  to 
refraia  from  use  of  intoxicants  for 
the  period  of  five  years.  11-288. 

Power  of  trust  eomipany  as  trustee  under 
a  will  to  determine  when  a  beneficiary 
has  complied  with  the  conditions  of 
the  trust,  requiring  him  to  abstain 
from  intoxicating  liquors  for  five 
years.  11-288. 

Claim  and  delivery  to  recover  possession 
of  liquor  hdd  by  ofllcer  as  evidence  in 
criminal  case,  although  taken  unlaw- 
fully. 11-678. 

Question  for  jury  as  to  intoxicating  char- 
acter of  Jamaica  gingfur.  11-1230. 

Judicial  notice  as  to  inttnucating  charac- 
ter of  Jamaica  ginger.  11-1230. 


JAMAICA  OIMOEB. 

Qneation  for  jury  as  to  intoxicating  char- 
acter of .  11-1230. 

Judicial  notice  as  to  intmioiting  eharae- 
tarof.  11-1280. 


FaUdUy  of  marriage  entered  into  in  feet, 
11-919  (eaae  p,  218)*  ' 


JOIHT  AOTEKTURE. 

Effect  of  fatture  of  party  to  joint  adven- 
ture to  contribute .  Ma  ahare  of  ex- 
pen^a.    11—433  (caae  p.  410). 

Right  of  member  of  joint  adventure 
wrongfully  excluded  from  participa- 
tion in  assets  to  a  joint  and  several 
decree  againit  his  ooadTentnrers. 
11-419. 


Joint  liability  of  one  in  possession  of  a 
door  forming  part  of  a  sidewalk 
through  which  coal  is  delivered  and 
the  coal  merchant  attempting  to  make 
a  delivery,  for  injury  to  pedestrian 
by  sudden  opening  of  the  door. 
11-560. 

Joint  or  several  liability  of  municipality 
and  abutting  owner  for  failure  to  keep 
sidewalk  in  repair.  11-133T. 


JOZHT  BlTTElf  PRXSB. 

See  Joint  Auvsniubb. 


JOIHT  UABUXTT. 

See  Joint  CraDntnts  and  Dsbtobs. 


JOKE. 


See  Jbbt. 


JUBOES. 

MteUtUonOtip  to  attorney  M  eaae  as  Ma- 
qualifying  fudge.   11—1399  (eaee  p. 

1321). 

Income  tax  on  aalary  of.  11—932  feaee 
p.  SIO) . 

Disqualification  by  interest  11-185. 

Construing  constitutional  prohibition 
against  diminution  of  salariea  of 
Federal  Judges  during  contiDoance  la 
office  as  a  limitation  imposed  in  the 
public  interest.  11-619. 




JOINT  CONTRACTS. 

See  Joint  Creditors  and  Debtors. 


-JOINT  CBBDtTOM  AND  DBBTORB. 

Rendition  of  judgment  against,  see  Judg* 

.  MENT. 

Treating  as  joint  makers  persona  who 
place  their  names  on  the  back  <d  a 
note  before  its  negotiation  at  one 
time.  11-1328. 

Rig:ht  of  one  of  two  parties  contracting 
to  pay  a  sum  of  money  to  complain 
that  action  to  enforce  payment  is 
brought  against  him  alone.  11-274. 


JUDOXENT. 

Sale  of  property  ui^c  see  Judicial  Saul 
Relief  under  pleadings,  see  Pleading. 

Power  of  court  to  adiudge  and  decree  to 
attorney  part  of  the  iwdgment  iwoov- 
ered  by  Ms  dlefU.   11-713  (eaae  p. 

700). 

Ri^t  of  member  of  joint  adventure 
wrongfully  excluded  from  participa- 
tion in  assets  to  a  joint  and  severs! 
decree  against  his  coadventurers. 
11-419. 

CoaelvsiveBess. 

Effect  on  grantee  of  judgment  against 

Ssntor.  11-129. 
Biveness  of  judgment  on  afterborn 
chUdxen.  11-766. 
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ISC  comn. 


Ftitl  faith  and  credit  requirement  aa  re- 
qtttrtng  appUcatton  of  rule  of  aUxte  of 
incorporation  4tt  detemUning  rfffhC 
of  mutual  Iteneft  nssMrfotJon  (o  mime 
rate*.  11-044. 

Helief  asaliMt}  flme. 

Right  to  set  aside  conviction  on  a  void 
indictment  after  lapse  of  the  term  at 
which  it  was  found.  11-1261. 


JUDICIAL  DBOmOV. 

CDnatmetioD  of,  as  question  for  court  or 
jury,  ■ea>  Tbial. 


JimXCIAI.  HOTIOE. 

See  SvnwNCK. 


JuriodietUm  of  another  court  over  chUd 
aa  affected  bp  aaeumptton  of  furi*- 
dfctton  by  juvenile  court,  XI— 1^1 
(oaae  p.  142) . 


KAKIAS 


COUBT    <^  mSUSTBIAl 
BEI.ATI11IS. 


See  Court  of  Industrul  Relations. 


XKOWLBDOE. 


A*  element  of  crime  geneTmlly,  eee  Cbw- 
IKAL  Law. 


Lien  of,  lee  Mechanics'  Libnb. 


msIOIAI.  FOWEB.  . 

Delegation  of,  see  Constitutional  Law. 
Encroachment  on,  see  GoHSTmmoNAL 
Law. 


ILAHDLOBD  AMD  TBHAaX. 


JVBXOIAL  SAUL 


Of  infant's  estate,  see  IKTANTS. 

On  foreclosure  of  mortgage,  see  Mort- 

OAOE. 

Receiver's  sale,  Receivbks. 

Xffect  of  receipt  of  advance  bid  before 
confirmation  upon  the  confimtation 
of  judicial  sale.  11-399  (eaee  p. 
394). 


JUBISDimOM. 


Of  admiralty,  see  Adhiraztt. 

Waiver  of  objection  to,  by  appearance,  see 

Apfearanoe. 
Of  equity,  see  Equity. 
In  general,  see  Courts. 


JUSTICE. 

Cmstitotional  guaranties  of,  see  COHsn- 
TunoNAL  Law. 


Im  gemeraL 

ConaHiuHonaUty  of  rent  fates. 
(aaae  p.  1938}. 


11-1309 


Esto^l  of  landMrt  proceeding  bcfm 
the  statutory  eommission  for  rdirf 
from  a  tenancy  to  subeaqoently  ques- 
tion the  constitutionally  of  the  stat- 
ute. 11-1238. 

Renting  of  private  property  as  a  pfivate 
business  not  affectra  with  a  piu>lie  in- 
terest. 11-1238. 

Xieasea. 

Oil  and  gas  lease,  see  Mines. 

-Validity  of  statute  permitting  tenant  to 
hoM  over  at  pleasure  at  expiration  of 
his  lease.  11-1238. 

UsMUty  for  def«0tlT«  mmA  daaswrens 
pKmmlaom, 

Landiard'a  liabOUp  for  condition  of 
common  entrance  or  atalrwajf  whieh, 
at  the  time  of  the  letting  or  the  fn- 
jurif,  aerved  b«tC  one  tenant.  ll—lOP* 
(came  p.  lOS) . 


Contributory  negligence  of  tenant  in  unng 
defective  stairway.  11-106. 

PtMvei*  of  brewing  corporation  to  0mcf* 
ontee   the  rent  of  Ua  eualemer*. 

11-aaa. 

ConaiitutlonaWif  of  rent  Isirs.  it-13U9 

(caae  p.  133S) . 


Heavy  Italto  type  Is  vsed  far  a«motati*ms|  romam  typo  for  eai— . 


Digitized  by  Google 


COMBINED  INDEX  TO  NOTES  AND  CASES. 

Wbftt  «ottomabl«. 


1497 


>■  —try  by  laadlvrd- 
Maeenit7  of  notice  to  quit.  11-1238. 


JJkJTD  UNDER  WATER. 

See  WATiata. 


LABOBHT. 


StaHiwJtloN  .  between  loreeHy  and  em« 
bectfemenl.   IISOI  (cmm  p.  700). 

Outlawed  UgHors  am  gUbjeei  of  tarceny. 
11^1082  (cane  p.  1030) . 


ISOAI.  REPRRBSIITAXXTU. 

See  ExEcuTOBS  and  Administrators. 


IXOIKLATUKE. 

Bfidatton  of  coorts  to,  see  CoUBra 


£ESSOR  Aim  UBUEE. 

See  Lani&md  and  Tenant. 


KRVER  ACT. 


DerMona  under  the  Lever  Art.  11— IS  OB 
(cane  p.  ISei) . 

Failure  of  National  Defense  Act  as  to 
unjust  rates  or  chait;es  to  provide  a 
penalty  to  obey  iti  provisloiis. 
11-1261. 


LEVT  AND  SEIZITRE. 

Sale  under,  see  Judicial  Sale. 

Levit  upon  contents  of  aafetif  OepoMt  box. 
31~a9<5  (onaep.  Sie). 


XJBEI.  AND  ILANDBR. 

la  seaenlt  who  liable. 

A.ttat^ment  in  libel  and  slander  eaws. 
11—378  (case  p.  374). 

Uability  of  corporation.  11-1014, 


Churgina  one  wtth  being  a  "eladter." 
li-JOi7  (caae  p.  1014)  . 

Orally  Oiargina  a  u»»man  irtth  being  a 
tchore  or  prostitute  aa  aeUonable  per 
•e.   ll-OOO  (ease  p.  903) . 

General  rule  as  to  what  spoken  words  are 

actionable.  11-663. 
Taking  words  alleged  to  be  slanderous  in 

their  ordinary  aense.  11-663. 

—  privUece. 

Oommunioationa  by  employer  to  euretg 
company  regarding  employee. 
11-1014  (eaaep.  lOlO). 

Aetloss. 

Complaint  in  action  for,  see  Flsamno,  S 
27. 

Validtty  of  atatutory  provteion  for  attor- 
ney^ feoa  in  oHten  for  Mbd  and 
slander.  11—89S. 


UOKNU. 


License  laws  as  affecting  interstate  com- 
inetee,  see  CoMHAtCB. 


XJSMS. 

As  to  mechanics*  liens,  see  MSCHANICS' 

Liens. 


UXTB  DfSUBAHOE. 
See  Insurance. 


ZJOHTS. 

On  antomobilei^  see  AuroHiwiLBa. 

JnsHyJIoietit  U^Utng  am  proaeimate  eauae 
of  aamult  and  robbery.  11—1414 
(case  p.  1411) . 

■  ■  I 

At  dangerous  place  in  liighway.  11-1837. 


I.IVE  STOGK. 


See  ANIMAL& 


i.oadino  flatforms. 
Plattobms. 
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LOCAI.  IMFROVEMEIfTIr 


See  PUBUC  IHPBOVEHBNTS. 


LOCAL  STATUTES, 


See  Statutes. 


I.OBB. 

Of  insured,  see  Insurance. 

Oedurtion     from     income     taxes  for 
"tosaes."    Il—Sdo  (ease  p.  490>. 


I.08T  INBTRUMBKTB. 

Heceftsitif  of  poasesttion  and  exhibititm  of 
paper  at  time  of  demand  in  order  to 
mahe  a  valid  preaentnient  in  o€tae  of 
loat  inatrumenta.  ll—oe9. 


BCACHXHERT. 


Injurr  to  employed  l^*  lee  MAsni  and 

&RVANT. 


Validity  of  marriaco  as  -depei 
vaudity  oi  the  rontract  npon 
is  based.  11-212. 

Mntual  consent  as  necessary  to  validity  of 

marriag:e  contract.  11-212. 
Effect  of  void  marriage  on  property  rigkti 

of  parties.    11-1386,  1391. 
Conflict  of  laws  as  to  marriage  of  divorced 

persons.  11-1391. 

Asnvlineiit. 

VaUdity  and  enforceabiltty  of  agreement 
designed  to  prevent  ur  etui  annul- 
ment proceedings.  11—377. 

Annulment  of  marriage  entered  into  in 
Jest.    11—216  (caae  p.  SIS). 

Might  to  annvlment  of  marriaoe  indueed 
hy  false  claim  that  husband  vaa 
cause  of  extating  pregnancy.  1  l—4f8t 
(caeca  pp.  919,  9S3J . 

Division  of  property  upon  annulment  of 
marriage.      11-^139-^     (eaeeo  'pp. 

lase,  1391). 

Jarisdictioa  of  chancery,  by  virtue  of  its 
ordinary  equity  powers,  of  annul- 
ment suit.  11-212. 

Right  of  wife  who  appeals  in  good  faith 
from  decree  annulling  her  marriage, 
to  counsel  fees  where  decree  is  af- 
firmed. 11-928. 


KAMDAlffini. 


auOiutory  provision  for  attorneys'  fees 
against  one  refusing  to  obey  writ, 

itsge. 

Discretion  as  to  grant  of.  11-^37. 
Effect  of  other  remedy  on  right  to. 
11-1193. 

Defense  to  mandamus  to  compel  removal 
of  loading  platform  over  sidewalk 
that  ether  persons  have  maintained 
such  platforms  for  many  years. 
11-437. 


MABRIAOB. 


Im  ceaeral. 

Validity  of  contracts  affecting,  see  Con- 
tracts. 

As  to  divorce  or  separation,  see  Divimci: 
and  Separation. 

Effect  of  woman  citizen's  marriage  to 
aUen.  11-166. 

▼alidlty. 

Validity  of  marriage  entered  into  in  Jest, 
ll-aia  (ease  p.  313). 


MASTEK. 


Reference  to,  see  Reference. 


MASTER  AED  OERVAIIT. 
tn  EsmaJraJ, 

Libel  or  slander  hy  eommunleations  by 
empHoyer  to  surety  company  regard- 
ing empioyee.  11—tOt^  (ease  p. 
10 lO). 

Bffect  of  Federal  eontrol  of  rattroada  oh 
status     of    carrier     as  employer. 

ii-i4sa. 

Validly  of  statute  griving  attorney's  fee  to 
workman  who  has  been  induced  to 
contract  for  his  service  by  means  of 
representations  as  to  existence  or  non- 
existence of  strike  or  other  trouWes 
between  employer  and  em^t^ecs. 
11-859. 

Statute  making  it  unlawful  to  induce 
workmen  to  come  into  the  state  for 
employment  by  false  advertisements 
or  misrepresentations  as  to  conditions 
of  work  as  interference  with  iater- 
atate  commerce.  11-869. 
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Waves. 

Validity  of  atatntory  provision  for  aKnr- 
neya'  fees  for  failure  to  pay  wagea. 
11S07. 

Right  to  enforce  alimony  out  of  exempt 
earnings  of  debtor  head  of  family 
11-110. 

Hoar*  of  labor. 

Effect  of  Federal  control  of  public  utili^ 
tlea    OH    Hourn    of    Service  Act, 

Toxmlmatlom  of  relatton. 

•Dwation  of  contract  of  hirlnff  which 
epectftea  no  term,  but  fl^ees  compen- 
sation at  a  certain  amount  per  day, 
week,  month  or  year.  1 1—409 
(ease  p.  400). 

MMt«r'B  ]laMU«r  taw  lajwy  t*  aerrast. 

Proximate  cause  of  injury,  we  Proximatk 

Cause. 

Recovery  under  Workmen's  Compensation 
Act  for  injury  to  servant,  see  Work- 
hen's  COHFCNBATHW. 

Kffcct  of  Federal  control  of  puM4e  uM- 

ity.  11-1403. 
Negligence    of   maater   toward  fellow 

aervant  in  emjfioyfng  a  aervant  teho 

t»  phyateally  deficient.  11—783  foaae 

p.  770) . 

Failure  to  guard  dangeroofl  maehineiy. 

11-776. 

Knowingly  placing  incompetent  servant  in 
control  of  dangerous  machinery. 
11-776. 

Liability  of  mastor  for  aeta  af  sewaat  * 
or  tadopUidoBt  oostvaetor. 

UtOMi^  for  inJwrieB  remaUng  from  fatt' 
ttre  of  independent  contractor  to 
gnard  opening  in  MdewaUc  while  de- 
livering mertOtamdUe,  etc.  li— 071 
<oa«e  p.  600) . 

Libel  by  servant;  scope  of  authority. 

11-1014. 

Rule  that  one  undertaking  a  hazardous 
enterprise  cannot  escape  liability  for 
injury  by  employing  an  independent 
contractor.  11-560. 

Liability  of  indeposdemt  oontraotor. 

Liability  for  injury  by  defects  in  highway, 
see  HrcHWAYS. 

Liability  of  one  constructing  a  railroad 
track  in  a  military  reservation  for 
death  of  soldier,  due  to  defective  con- 
struction, after  teack  had  been  accept- 
ed and  operated  by  the  government. 
11-1438. 


Right  of  one  constructing  an  unsafe  rail- 
road track  for  the  govemm«it  to  the 
benefit  of  the  government's  immunity 
from  suit.  11-1438. 


XATEKIAUI. 


Lien  for,  see  Mechanics'  Liens. 


MATUBITT. 

Of  note,  see  BiLU  and  NonBS. 


.MAXIMS. 

One  may  not  be  a  judne  in  his  own  cause. 
11-185. 


MfiOHANICS*  UEHS. 

Falae  fuatificaUon  "by  OMroty  on  bond  to 
procure  discharge  of  Hen  am  con- 
tempt.  11-847. 

YoHdity  of  Natatory  provision  for  attor- 
neys' fees  in  proceeding  to  foreeloae 
meehonto's  Ken.  ll—ooo  (oaae  p. 
830). 

Priority  over  mortgage.  11-880. 


MEDICXHAI.  GOKPOmiDI. 

Test     of     intoxicating     character  of. 
11-1S30  (caae  p.  1S30). 


MBIITAX,  OOMBITXOK. 

SuiRciency  of  evidence  as  to,  see  En- 

DENCB. 


-MUHftATOBT  BOUM. 


See  Game  and  Game  Laws. 


MIXJTAKT  SERTIOB. 

In  gmnral,  see  ABinr  and  Naty. 

VaUdttpt  eonstrw^on,  and  effect  of  pro- 
vMona  <n  life  or  accident  polioif  is 
relaHon  to  military  eerviee. 
11-1103  (canes  pp.  1080,  108d, 
1001,  1007). 
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UtXEM,  MOBTOAOB. 


What  la  a  "mine"  vMKtn  meaning  of 
eompenaation 
.  Il-ia4  (eaue  p.  IBl). 

Oil  mmd  SM  leMM 

ConatruettoH  of  oil  or  ga»  leaae  covering 
more  than  one  tract  of  land  by  the, 
aame  owner.  11—23S  (ease  p.  ISO)  . 

Rights  of  lessee  after  finding  of  gms  in 
paying  quantities.  11-129. 

Rights  of  lessee  as  f^inst  purchaser  in 
fee  of  premises.  11-129. 

Sufficiency  of  drilling  of  well  upon  portion 
of  premises  assigned  to  tiiird  per- 
•CHi  to  prevent  forfeiture  of  nnas- 
signed  portion  for  failure  to  develop 
the  premiKS.  11-129. 


MISCARRIAOS. 


Remvery    for    mUicarriage   eaumed  by 
fright,    11~1119  (eaaa  p.  tllO). 


Interest  in  insurance,  see  Insurance. 
Subrogation  to  rights  of  mortgagee,  see 

SUBBOGATION. 
Morttr. 

Priority  as  to  mechanic's  lien.  11-S80. 

■atlsfaetloai  dis«]wi«e. 

ApplUjation  to  payment  of  mortgage  deM 
of  instmmce  moneym  received  by 
mortgagee,  11—1299  (earn  p. 
12AI) . 

Feveelenwe. 

il<0ft*  Co  proceedM  of  inauroHee  where 
loam  ooaura  after  mortgage  fore- 
eloMire  aala»  bvt  durUtg  redamtpiion 
period,   11—iaOS  (oaae  p.  ISO*}. 

Insurable  interest  of  purchaser  at  mort- 
gage foredomre  sale  during  redeav- 
tion  period.  11-1304. 

B«deaipt|«au 

Bight  to  preceeda  of  tnaaranee  w*ere 
loas  oooure  after  mortgage  /orcdo- 
eare  male  but  during  redemption 
period.    11—1308  (eaae  p.  1304). 


mSCOXDVOT. 

Mieconduct  of  cMI^  am  defenae  to  ao- 
tion  or  muit  to  enforce  agreement  to 
adopt  or  provide  for  child  taleen  tnto 
famUy.    11-810  (eaae  p.  814). 


KOTOK  BOATS. 

State  law  forbidding  shooting  of  ducks 
from  motor  boat,  as  valid  exerdae  of 
the  police  power.  11-980. 


MIHTAXE. 


Parol  evidence  to  show,  see  Evidence. 

Impeachment  of  account  stated  by  proof 
of  mimtake.  11—080  (caaea  pp.  S7Bf 
681,  083). 


Movnro  PiCTUBEa. 

Ril^t  of  corporation  chartered  to  make 
films  for  moviiv  picture  plays  and 
build  structures  fer  the  purpose  «f 
making  such  films  to  guarantee  the 
obligations  of  other  persons  engaged 
in  such  business.  11-M9. 

Power  of  corporation  engaged  in  furnish- 
ing costumes  to  purchaser  of  a  mo- 
tion picture  film  to  guarantee  such 
purchaser's  biU  for  lumber  necessary 
to  the  prodoetten  of  the  fibn.  11-549. 


MOBOPOLT  ABB  CM>lf BXBATIONa. 


Con^cts  between  two  persons  in  re- 
straint of  trade  or  competition,  see 
G0NTIUCI8. 

ZiegaUty  of  eomhinatlan  among  faraiara. 
11—1180  (oaae  p.  1170). 

Validity  of  by-law  of  agrieuItDral  corpora- 
tion imposing  penalty  on  a  member 
who  sells  produce  to  a  competitor  of 
the  corporation.  11-1179. 


MUNIOIFAL  CORFOBATZOBS. 

In  'general;  ordinanoe. 

Estoppel  of,  see  Estoppel. 

Liability  for  injuries  by  defect  in  high- 
way, see  Highways. 

Public  improvements  by,  in  general,  see 
Public  Ihfrovehents. 

Foicer  of  municlpallttf  to  permit  perma- 
nent loading  piatfnrmm  In  atrrrl. 
11—442    (ease  p.  4^7). 


HeaTy  Italic  tjve  la  naed  tor  aaaotatloni;  roaiaa  typ«  fer  omama. 
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Ki^t  of  mnnidpalitf  to  confine  traffic  by 
motor  vehicle  in  narrow  streets  to 
one  direction.  11-202. 

Effect  on  validity  of  ordinance  designed 
to  protect  safety  or  health  of  public 
of  fact  that  it  subjects  individuals  to 
inconvenience.  ll-2(ffi. 

Comtraets. 

Du^  of  me  dealing  with  numicipali^  to 
take  notice  of  its  powers  and  their 
Umiti.  11-1176. 


Of 


Colleetion  of  municipal  taxes  hr  assoraih 
Bit  11-1175. 


XUTVAX  BBHE7IT  SOGt>TT. 

See  BiNnoLHTT  Socmma. 


As  to  tradename, 


sot  Trahhabu  and 


XATiovAi.  sxnnu  act. 

See  Letcb  Act. 


HATUBAZ.  OAS. 


In  mines,  generally,  tee  MnoB. 


HXOUOSROB. 


Admiral^  Jurisdiction  of  action  for,  see 

ADMnULTY. 

In  use  of  automobile,  see  AuTOHOBiLBS. 

Of  bailee,  see  Bailhsnt. 

Presumption  and  burden  of  proof  as  to, 

see  EviBENCL 
Snffleiencr  of  evidence  as  to,  see  EviDBNca, 
Causing  fright,  see  Fawmt. 
Liability  of  landlord  for,  see  Landlosd 

AND  Tenant.  ' 
Of  master  or  servant,  see  MABiot  AMD 

Sbbvant. 
Aa  question  for  Jury,  see  Tbux^ 

ComtiibvtoxT  negllgeMoe. 

Of  person  injured  by  automobile,  see  Air- 

TOMOBtUeS.  * 

Of  one  injured  In  defective  highway,  see 

Highways. 
Sufficiency  of  proof  as  to,  see  NnuMMCB. 
As  question  foff  Jury,  see  Teial. 

Of  tenant  in  using  defective  stairway. 
11-106. 


one  who  accompanies  another  upon 
hunting  expeditum  as  defense  to  lat- 
ter'a  liability  for  accidental  injnry  in- 
flicted mm  former  by  discharge  of 
gun  of  Utter.  11-1219. 


nOOTIAULITr. 


Ot  notes,  see  Bnu  ahd  Nons. 


HEOOTIABm  VAPEB. 

See  Bnxs  and  Notes;  GBECKa. 


See  FuGHT. 


mw  vmiMXt, 


Hairing  question  for  review  on  appeal  by 
motion  for,  see  Appeal  and  Emmt. 

Denying  a  motion  to  strike  portions  of  an 
answer  and  rejeetiuff  cnred  evidence. 
11-987. 


MOHOUUMS. 


Statute  of,  see  Exkutors  and  Aduinib- 

ntATOBS. 


HOHBBUDBIin. 


Serf  loe  on,  by  publication,  see  Wan  ano 
Pbocess. 

Denying  income  tax  exemptions  to  non- 
reudents  which  are  allowed  to  res- 
idents. 11-800. 


See  Tbial. 


HoncE. 

Of  protest  of  note,  see  Bills  and  Nons. 

Of  facts  putting  purchaser  of  note  on  in* 
quiry,  see  Bills  and  Notes. 

Necessity  and  sufficiency  of,  to  eonstitutO- 
due  process  of  law,  see  Constitution- 
al Law. 

To  municipality,  of  defective  street,  see 

Highways. 


dask  im  •mok  oltatUa  stamds  far  AXJR. 
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Right  of  lesBor  and  lessee  of  safe-deposit 
box  to  notice  before  making  of  order 
requiring  opening  of  the  box  to  permi* 
garnishment  of  its  contents*  11-216. 

Necessity  of  notice  to  quit  before  re-entry 
by  landlord.  .11-12S8. 


la  saaeraL 

Jhtst  as  nulsano^.     11-1401    (case  p. 

1390)  . 

Storing  Qf  explOBlvea  in  htghusav  " 
nuUanee.  11-710  (case  p,  7 IS). 

Evidence  iq  suit  for  abateqient.  11-1399. 
Care  in  operation  of  cotton  gin  causing 
nuisance  as  defense.  11-1399. 

Orbalaal  U^VIUtr. 

nuisance.   11-719  <caae  p.  7iS). 


OFFSET. 

Set-off  generally,  see  Setoff  and  Cmm- 

TERCLAIH. 


OIL. 


As  to  oil  mines  generally,  see  MiNBS. 

Deduction  frmA  iwMtM  taxes  for 
tosses.  ll—AOS. 


Right  of  municipality  to  establish,  for 
fcutomobllea.  11-202. 


OPBRATIOK. 


Duty  of  injured  penon  to  submit  to 
operation  to  reduce  dmMffes. 
lS-'280  <WM(c  p.  297). 


ORAL  CONTRACTS. 


T»  raise  queation  on  u>pea.l,  see  Appeal    In  seneral^  ^"""^T^  a-»ri«r 
AND  Sim.  Specific  perfdrmanee  of.  see  SFBClFic 


FMtHANCB. 


OBSTRDOTIOV. 

Of  itreet  or  sidewalk,  see  HlG6wATB. 


OliDXHANCES. 

See  UuNicn^AL' GoRPtmxTnms. 


OCCUPATION. 


Stipuli^dn  as  to,  -in  insurance  ptflicy,  see 

lN8UBANC£. 


'OFFER. 
Of  evidence,  see  Tkial. 


OTEBCBAROES. 


By  carrier,  see  Cabboxb. 


OWHER9HIP. 


Presumption  and  burden  of  proof  as  to, 
see  Evidence. 


OFFICERS. 


PARENT  AND  CKIIJ>. 


ta  K«acral. 

Fraud  or  undue  influence  in  conveganee 
from  cftild  to  parent.   11~78S  (cait* 
..■  pp.  799f  780,  •789). 


Powers  of  county  officers,  see  Counties; 
As  to  judges,  see  Judoe^, 
Mandamus  to,  see  Mandamus.  , 

income  tax  in  respect  .of  nalaries  of  pub'.  Love  and  affection  as  sufficient  considera- 
llc  o/Jtcer»  and  employees.  11~&3S!  tion  to  support  deed  from  child  to 
(cixae  p.,  610)  ■    pacent.  ll-T-iO.  

Heavy.  Italie  type  Is  used  for  aiiMotatloSis;  rOmaa  type  for  eases. 
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Adoptiom. 

Misconduct  of  child  as  defense  to  acUon 
"  or'  suit    to    enforce   agreement  to 
adopt  or  provide  for  child  taken  into 
family.    11S19  (cane  p.  SJ4J. 

Consideration  for  contract  of  adoption. 
11-814. 

Specific  performance  of  contract  of  ftdop- 
tipn.  11-814. 


FAKOI.  OOHTRACTS., 

In  general,  see  Contracts. 

$|Kciflc  performance  of,  see  Specific  Fer- 

.  FOBSfXNCE. 


See  Evidence. 


On  appeal,  see  Appeal  and  Error. 

Who  are  aifected  by  judtment,  see  Judg- 

IfEHT. 

Enforcement  by  third  per»on  as  bene- 
ficiary  of  contract  between  husband 
and  wife  to  prevent  or  end  divoroe 
or  separation.  ll-^ZSl. 

Right  to  tranaferee  of  note  to  sue  on  the 
original  claim  for  which  note  xca» 
giyen^    11—449  (caae  p.  444). 

RAliroAd  compahg  or  Director  General 
ofreriiiofkda  as  proper  partg  defend- 
■ '  ttni  during  period  of  Federal  ooftUvI. 

ii~i4ca. 

Right  of  one  who  has  parted  with  his 
claim  against  a  corporation  to  recover 
against  stockholder  of  the  corporation. 


PASS. 
Validity  of,  see  Carriers. 


PABaEHGEB  CABBI&S8. 

See  Cabriebs. 


PATKEHT. 


Presentation  of  negotiable  paper  for,  see 

Bills  and  Notes;  Checks. 
Of  mortgage,  see  Mortgage. 
Of  taxes,  see  Taxes. 

Application  to  payment  of  mortgage  debt- 
of  insurance  moneys  received  by 
mortgagee.  ll—120ti '  (ease  p. 
1»B1).  ■ 

Preflomption  of  authority  of  bank  to  re- 
ceive payment  of  note.  11-623. 
By  note.  11-444. 


PENALTIES. 


yalMtty  of  statutory  provtofon  for  attor- 
nfiye*  fees  as  «  t»<>nal(|f.  ll^SS.  ■ 

Validiiv  ti**^  oon^ruction  of  statutei* 
or  ordinaTices  which  make  noncom- 
pliance tcith  motor  vehicle  regula- 
tUma  a  peBtal  ogense  icithout  refer- 
enee  to  intent,  fault,  or  ienowledge. 
11-1434  (came  p.  1483). 

Failure  to  negative  defense  in  action  for 
statutory  penalty  for  refusal  to  de- 
liver shipment.  11-867. 

Validly  of  by-law  of  agricultural  corpora- 
tion imposing  penalty  on  a  member 
who  sells  produce  to  a  competitor  of 
the  corporation.  11-1179. 

Conviction  for  violation  of  a  statute  for 
which  no  penalty  is  provided. 
11-1261. 


PAKTITION. 


ftdidUy  of  statutory  provtsttth  for  attor- 
neys' fees  in  partition  proceedings.' 
11^94. 


KABTMEBSHIP.. 


Condusit'etieee  of  meeount  atotwl  ms  be- 
tween partners.  11—004. 

Right  to  use  irittials  of  firm  name  a^  a 
iname.  U-1283. 


PERJURY. 


As  contempt. 
337), 


ll—a4X  (cases  pp.  333f 


PEUnSUOH. 

To  sue  government,  see  United  States. 


-PERBONAI.  INniRlES. 

By  automobile,  see  Automobiles. 
To  passenger,  see  Cabbiers. 


The  immk  im  oaeh  eltailom  staads  for  A.XhB. 
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Meanire  of  damages  for,  see  Damages. 
Landlord's  liability  for,  see  Landlord  anp 
Tenant. 

To  servant,  see  Uastee  and  Servant. 
In  general,  see  Negugbhce. 


VETBOUBUM. 

In  mfnes,  generally,  aee  Mum. 


PUIOB. 

Place  ef  trial,  see  Venue. 


PUkTFOBMS. 


Power  of  municipaltty  to  permit  permm* 
netU   UMding   ptatforma  Im 
il-4,42  (caae  p.  437). 


Variance  between  pleading  and  proof,  see 

In  -criminal  case,  see  Indictment,  etc. 
Gonstmctien  ef,  as  question  for  Jury,  see 
Trial. 

RaUef  oadar  pleadlacs. 

Bif^t  to  enter  jndgment  against  insnrer 
without  reformation  of  the  policy  in 
a.  suit  to  reform  the  policy  and  for 
Jndflment  thereon  when  reformed. 
U-1086. 

SupfaMsce. 

Oemarrer  because  of  matter  tiiat  may  be 
treated  as  surplusage.   11-1014.  . 

Treating  unwarranted  innuendoes  in  com- 
plaint  for  libel  or  slander  aa  tnrphiB- 
age.  11-1014. 

StrlUas  ovt. 

Denying  motion  to  strike  portions  of  an 
answer,  as  ground  n>r  new  trial 

11-937. 

Deelaratlom  or  cM^lalmt. 

First  objecting  to  declaration  on  appeaL 

11-963. 

—  BOsatloH  of  defeaae. 

Fidlure  to  allege  intrastate  character  of 
riiipment  where  its  interstate  charac- 
ter mnild  be  a  matter  of  defense. 
11-867. 

—  oa  eontraot  liability. 

Duty  of  one  suing  on  note  containing  ac- 
celeration clause  which  was  not  acted 
upon  to  plead  that  the  option  was  not 
exercisecl.  11-623. 


—for  U%el  or  daadoK. 

Prejudicial  error  in  oremiUng  dunurrer 

to  complaint.  11-1014. 

Necessity  of  colloquium  or  setting  in  com- 
plaint for  Ubel.  11-1014. 

Innuendo    in    complaint    for  slander. 

11-663. 

Treating  unwarranted  innuendoes  aa  sur- 
plusage. 11-1014. 
Meaning  of  innuendoes  M  questioit  for 

jury.  11-1014. 

Bef  esdast's  pleadlaga. 

Necessity  of  pleading  iUegality  of  ooB- 
tract  ll-«98. 


Demutrer  because  of  matter  that  may  b« 
treated  us  surplusage.  11-1014. 

Preijudicial  error  as  to  rulings  od  demur- 
rer. 11-1014. 


FnroiKOinA. 


Death  of  insured  from,  while  in  military 
training  camp  as  death  while  engaged 
in  military  or  naval  service  wiuiin 
meaning  of  iasoraaee  p(diey.  11-1091. 


FOLXOB  PO 

See  GoNanrunoiVAL  Law. 


Of  negotiable  paper  .at  time  of  demand 

for  payment,  see  Bills  and  Nona. 
Presnn^tion  of  title  from,  see  Evidence. 


rOSTOVTXGX. 


a%i0letettoy  of  demand  by  matt  for 

ment  of  neooUable  paper,  il—070. 


Notice  by  mail  of  nonpayment  of 
ll-«28. 


Insurance  pronliim,  see  iMsrauiKa. 


ntBBOOATm 


Original  Jurisdiction  <rf  iVpiHato 

grant,  see  Gousts. 


Heavy  ItaUe  type  is  used  fev  aametatteui  wmaa  type  fev 
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Of  Dutiable  paper,  ne  Bills  and  Noras ; 

iCHKCXS. 

Of  claims  against  decedent's  estate,  see 

EXBCUTOBS  AND  ADUINISTRATORS. 


PBEIIIMFTXOirS. 

In  gemtni,  see  Etzebnce. 


FBZGBS. 

CoDBtitationalily  of  statute  as  to,  see  GoM- 
STmrnoNAL  Law. 


^BUrOIFAI.  AHV  SUBETT. 

False  justification  hy  surety  on  judicial 
bond  as  contempt,  11—3^0, 

Libel  or  slander  by  communtcittions  by 
employer  to  surety  eotnpany  regard- 
ing employee,  It—lOl^  (ease  p, 
1010) . 


Constitutional  protection  of,  see  Consti- 
tutional Law. 

Income  as  "property"  wtUtin  conslitU' 
Uonal  limitations  on  taxation. 
11-aia  (case  p.  300} . 

Meanine  of  term  "property."  11-800. 
Right  of  property  as  a  fandamental  right. 
Il-4fi4. 

As  subject  to  such  reasonable  regulations 
as  legislature  may  impose  to  protect 
the  public  and  otiiers  in  the  nae  of 
their  property.  11-464. 

As  subject  to  police  power.  11-464. 

Duty  of  owner  to  ao  use  his  properfer  as 
not  to  interfere  with  rig^its  <n  ot&ers. 
11-464. 


pROSEcnmio  attobnetb. 

See  District  and  pROSECuriHa  Attw- 

NEYS. 


PROSPECTIVE  IXOiaiATIQV. 

In  general,  see  Statuhs. 


PRIOBITT. 

Between  mechanics'  lien  and  other  lien, 

see  Mechanics'  Lien. 
Of  mortgage,  see  Mortgage. 


PRIVATE  AOTIOH. 

Tiolation  of  Sunday  laws  as  ground  for 
.  civil  action  for  damages.    11—1320  ' 
(case  p.  1219} . 


pRnrcLEOED  ooHmnnoATtoirs. 

In  libel  case,  see  Libel  and  Slanikb. 


PROSTITUTIOir. 


Orally  charging  a  woman  icitH  being  a 
where  or  prostitute  as  actionable  per 
se.    11-009  (case  p.  003}. 

Ab  a  crime  at  common  law.  11-668. 


PROXIMATE  OAtrSE. 

Insufficient  lighting  as  proximate  cause 
of  assault  or  robbery.  11—1414 
(case  p.  1411) . 

Insufficient  lighting  of  railroad  station 
yard  as  proximate  cause  of  Injury  to 
station  master  through  assault  by 
robber.  11-1411. 


PROBATE. 

Of  will,  see  Wills. 


PITBUOATIOir. 


Services  of  process  by,  see  Writ  and  Proc- 
ess. 


PBOPlTEEBIWO. 

Conatitutionallty  of  rent  Imp*.  11—1209 

(case  p.  1233} . 
Constitutionality  of  the   "Lever  Act." 

11-1200. 


PVBUO  OOMTBAOTS. 

As  to  municipal  contracts  generally,  see 

Municipal  C<»u^}rations. 


Tktt  dssk  Im  emeh  eltatloM  stands  for  AJaB. 
11  A.L.R.— 96. 
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PUBUO  OEFBOTElCfillTS. 

Property  intBreat  aa  diaqualifving  one  to 
participate  in  prooeedino  to  estab- 
lish public  improvemmit.  11—198 
<caae  p.  ISO). 


PUBUO  X.AH1M. 


Waiver  of  rights  ander  acceptance  of 
written  bid  for  public  lands  by  bid- 
ding at  second  sate  without  knowIe^Ke 
of  acceptance  of  first  bid.  11-539. 

Estoppel  of  state  officials  who  have  con- 
sumed a  ffoaran^  to  bid  a  certain 
■raoant  upon  sale  of  school  lands  m 
a  bid,  to  insist  snbsequently  on  differ- 
ent construction  of  it.  11-688. 


Service  conMrmi  bir  fmVUo  uHUtv,  in  omi- 
etderation  of  conveyanoe  of  property, 
by  individmal  or  private  oorporatton, 
as  affected  by  public  mtiUty  acts. 
ii-«0O  fcoae  p.  4S*). 

R^ulation  of  charges  and  bosiness  of  « 
public  utility  which  operates  as  m 
confiscation  of  property.  11-464. 

Validity  of  contract  hy  which  one  sella 
his  share  of  the  power  of  a  dam  in 
consideration  that  ttie  grantee  shall 
snppb'  him  with  power  free  of  eharse. 
11-164. 


PUBUO  ummBS. 

See  Public  Sebtice  Cobpokationb. 


PUBUO  OFFIOSBS. 

Officers. 


PUBUO  WATBB  SUPPLY. 

See  Waibbs. 


PUBUO  POUOT. 


Effect  on  validity  of  contracts,  generally, 
see  Contracts. 


PUBUO  SBBVIOB  OOKMISSIORS. 

BegulotAn  of  PiUlman  anA  tXeeptng 
car  service.    11—900  (case  p.  992). 

Effect  of  Kansas  statute  abolishing  pub- 
lic utilities  commission  and  creating 
court  of  industrial  relations.  11-1193. 

Review  of  order  or  decision  of  Kansas 
court  of  industrial  relations  on  its 
public  utilities  side.  11-1193. 


PULUCAH  OARS. 

See  Sleeping  and  Chair  CARa 


PUBPOSB. 


Parol  evidence  as  to,  see  ErnsNca. 


PUBPBESTUBB. 


In  highwaira,  see  Htobways. 


QUAUFIOATXOB. 


PUBUO  SERVICE  COREORATIOlfB. 

In  tt*imtirwX, 

See  also  Gabbibbs;  Electricity;  Gas; 
Railrqads;  Telbgbaphs;  Tele- 
phones; Waters. 

Kight  of  public  vtility  company  to  dis- 
continue its  entire  service.  11—262 
(case  p.  249). 

Federal  control  of  public  utilities. 
11-14SO  (ease  p.  1449). 

Power  of  state  to  compel  continued  opera- 
tion of  a  public  utility  at  a  loss. 
11-249. 

Rates. 

Of  carrier,  see  Carriers. 

Of  water  company,  see  Waters. 


Of  judges,  see  Jon^. 


QUANTUM  MERUIT. 

General  rule  as  to  right  to  recover  on 
quantum  meruit  in  case  of  illegal  con- 
tract. 11-1188. 

Right  of  attorney  making  illegal  contract 
for  contingent  fee  to  recover  on 
quantum  meruit  11-1188. 


QUIA  TIMET. 

See  Cloud  on  Tm£. 


Hemvy  Italior  type  Is  vsed  for  anmotatioBsi  vol 


type  for  eases. 


Digitized  by  Google 


COMBINED  INDEX  TO 
See  Cloud  on  Tm*. 


mftiT.moAiw. 

For  all  qoestiiMu  invoIvinK  tlie  daty  ud 
liability  of  a  railroad  company  as  a 
carrier  to  its  patrons  or  the  public,  or 
govemmeiital  control  of  railroad  com- 
panies, see  Casriebs. 

Femeos, 

Validity  of  atatutorif  provtaton  for  re> 
covery  of  attorneys'  /ees  aa  a  penalty 
for  faUure  to  fence  troofet.  11—SSO, 

Ovovatioau 

Abandonment  of  operation*  see  Camuers. 

Ncffligence  in  operatton  of,  as  question  f<ur 
jnry.  U-14S8. 

— lMj«sios  to  ■■Imals. 

TaliOity  of  statutory  proviMon  for  re- 
covery of  attorneys'  fees  as  a  penalty 
for  failure  to  fence  tracka.  11-^80. 

YaliMty  of  atatutory  provtaton  for.  attoT' 
neya*  feea  fn  caae  of  tt^ry  by  fire  aet 
out  by  raUroad  loeomoNve.  11—890. 


RATE  or  EZGBAMOB. 

See  Exchange. 


RATES. 

Of  carrier,  see  Carriers. 
Constitutionality  of  statute  as  to,  see  Con- 
stitutional Law. 
Tax  rate,  see  Taxes. 

Of  public  service  corporation  generally, 

see  Public  Skkvzcb  Gorpobations. 
Of  water  company,  ne  Watbbs. 

BATXFIOATIOir. 

Of  contracts  generally,  see  CONTRACTS. 
By  corporation  generally,  see  CcnPORA- 

TIONS. 

By  corporation,  of  libel  by  agent.  11-1014. 


BEAI.  PBOPEaTT. 

.   Deeds  of,  see  Deeds. 

Rights  of  husband  and  wife  in,  see  Hus- 
band AND  WUB. 


NOTES  AND  CASES.  1607 

Sale  of  infant's  laiid.  see  iNrAHTS. 
Matters  as  to  landlord  and  tenant,  left 

LaKdlobd  and  Tenant. 
Sale  of,  see  Vbndob  and  PuacHASB. 


BBASOirABUSllSSB. 

As  qoes^n  for  jury,  see  Jubt. 


BSBATBS. 

See  Cabriebs. 

e»* 

KEOBirBni. 

Effect  of  acceptance  of  bid  by  receiver  to 

erevent  court  firom  accepting  higher 
id  snbseqnently  made.  11-394. 


BECOOHIZAKGE. 

On  appeal,  see  Afpeal  and  Ebror. 


KECOBDB  AMD  BEOOBDIHO  £AWS. 

ConatMutiomUity  of  proviMona  of  Tor- 
rena  Law  for  eonatmctive  notice. 
Ii->77JB  gooses  pp.  102,  709). 

Objection  that  statute  providing  for  reg- 
istration of  land  titles  confers  Judi- 
cial power  upon  the  clerks  of  court. 
11-752. 

Invalidity  of  Torrens  Law  as  creating  new 
ofl^  conferring  additional  duties  up- 
on register  of  deeds.  11-766. 

Effect  of  Torrens  Law  to  confer  judicial 
powers  upon  registrar.  11-766, 

Priority  between  mechanics'  lien  and  un- 
recorded mortgage;  where  contractor 
had  knowledge  of  mozivage.  11-880. 


BEDZaflPTIOir. 

From  morl^ge,  see  Mortgage. 


RS-EMTRT. 

By  landlord,  see  Landlord  and  Tenant. 


REFERENCE. 

Discretion  of  master  as  to  competency  of 
expert  witness.  11-1288. 
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BEFOaXATIOK  OT  HfSTBUKEHTS. 

Reformation  of  Insurance  policy,  see  In- 
sua&NCB. 


BEXATXOirSHXP. 


XelatUinaMp  to  attorn^  in  «we  m  df«- 
qualifytng  judge.  il~-13SSS  (eaae 
p.  1831), 


BSMEDIEB. 


Constitntioitftlity  of  Btatate  affecting,  see 

Constitutional  Law. 
In  eaae  of  illegml  contrmeta,  eee  CoNnucrs.  ■ 


BEST. 

See  Landlord  and  Tenant. 


REFEAIto 

Of  statute,  see  Statutes. 


BEKPOHDSAT  SUPfiftlOB. 

See  Uabteb  and  Sexvant. 


BEBTOBATUm. 


On  disafflmuuice  of  infant's  contract,  see 
Infants. 


BSSTBAZHT  OF  TKADE. 

See  Monopoly  and  Combinations. 


RETROSPECTIVE  LAWS. 

Conatitationality  of,  see  Constitutional 
Law. 

As  to  when  losses  are  retrospective  see 
Statutes. 


BETOGATIOX. 

Of  will,  see  Wills. 


REPLEVIlf. 

SIflAt  to  recover  property  held  by  publto 
authoriUea  as  evidence  for  uae  in  a 
orimtnal  trtol.     lisai    (eaae  p. 

078). 

Plaintiff's  title  or  possession.  11-678. 
General  rule  as  to  right  to  recover  prop- 
er^ in  custody  oc  law.  11-678. 


BIFARIAK  BIGHTS. 

In  bed  and  shore  of  navigable  waters, 
Watbrs. 


BIVEBS. 

Boundary  by,  see  Boundary. 

Bights  in  bed  and  shores  of,  see  Watsks. 


BEPUOHANCT. 

Between  different  clauses  of  insnrance 
policy.  11-1097. 


BEQiriBITIOir. 


Right  of  parties  to  eovOraet  where  Mib- 
ject-matter  of  contract  or  means  of. 
perfoiTttance  has  been  requiaitUmed 
for  war  purposes.  11—1429. 


ROBBERT. 


Jnau/fident  lighting  as  proximate  cause 
of  assault  and  rabbery.  11—1414 
(case  p.  1411). 


BirZXS  OF  DEOISIOH. 

See  GODBTS. 


BBS  IPSA  LOQUITUB. 

See  Evidence. 


BVBimrO  AT  ZABQE. 

Of  animals,  see  Animals. 


Heavy  Italle  tfpo  is  wed  for  wuMtetiMaat  vomuas  type  tor  cases. 
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Levy  upon,  or  gamUhmetU  of,  contents 

of.  (oaae  p.  310), 

Judicial  notice  of  uses  made  of  safe-de- 
posit boxes.  11-216. 

Rights  of  bank  directed  to  opra  safe-de- 
posit box  in  garnishnwDt  piDceeduum. 
11-216. 

Right  d  lessor  and  leasee  of  safe-deposft 
box  to  notice  belore  making  of  order 
requiring  oondng  of  the  box  to  peru 
mit  garnishment  of  its  umtents. 

11-216. 

Garnishment  of  contents  of  safe-deposit 
box  containing  property  of  persoOs 
other  than  debtor.  11-21«. 


On  appeal,  see  Appbai.  AND  ESSOS. 


KBUSmUB. 


Of  property  by  creditor,  see  Lety  aho, 
SnzuBE. 


SBft&BATIOV. 


Of  powers  of  government,  see  Oomoo- 

■noNAL  Law. 
Of  husband  and  wife,  see  Div<»Gl  AND 

Sepabation. 


.  SAXART. 

Of  Judges,  see  Judges. 

Of  employees  generally,  see  MABmt  AND 

Servant. 
Of  public  officers,  see  Omens. 


■AXE. 

To  infflnt,  disaffirmance  of  contract,  sea 

Infants. 
Judicial  sale,  see  Judicial  Sali. 
On  foreclosure,  see  Mortgage. 
By  receiver,  see  Receivers. 

RighU  of  parUea  to  eontraet  of  sale,  per^ 
formance  of  wMeh  fo  iiUer^red  with 
by  war  cottdMfons.  11—1*32  ft 
p.  141S}. 


■AHITART  DISTRICTS. 

TalldUif  of  statutory  provMon  for  attor^ 
neys*  fees  agatnat,  in  «ass  of  tajhwy 
by  overflow.  Jl—SOO, 


SATISFACTIOH. 

Of  mortgage,  see  Mortgagb. 


8BT-OFF  AHD  COP»Til»nr.AtMt 

TaUOi^  and  effect  of  agreement  that 
claim  may  be  set  off  aaainat  taaeea. 
11-1177. 

Bight  of  defendant  in  action  for  debt  to 
set  off  account  acquired  after  com- 
mencement of  action.  11-676. 


SHIFPINO. 


Admiralty  jurisdiction  and  practice  see 

AOKJRALTr. 

Bights  of  parties  to  charter  party  where 
the  performance  of  the  oontMOt  ia 

interfered  with  or  prevented  Iry  war 
epnditiona  or  acta  of  government  in 
proaeoution  of  tear,  11—1431  (caae 
p.  1430). 

What  amounta  to  a  atrike  within  atrOee 
otouse  of  Oiarter  par^.  11—lOOd. 


UBOEtlNKAOE. 


In  aeouWttos,  deduction  of,  from  incom* 
tofices.  11-^7, 


SEALED  INSTRUMENT.  ' 

Necessity  of  delivery  to  make  sealed  In- 
strument obligatory.  11-1167. 


■nmwALK. 

Obstruction  of,  see  Highways. 
Liability  for  injuries  by  defects  fn, 
Highways. 


SLACKER. 

SfiOURITZES. 

lAhel  or  aUmder  by  charging  one  with  be- 
oeduetion  p*om  income  taxea  for  ahHnfc-  ing  a  "tHatOeer."    11—1017  (caae  9.  , 

ageinvaiue.   11—S07.  ioi4).  , 
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■LAVO. 

SUtng  or  eoUotuial  pkraaea  in  th»  law  of 
oontrmcts.    Xl-oei  (cam  p.  007). 


auEpnro  axd  craib  cabb. 

angulation  of,  by  puhUo  service  oomwtia- 
Hon.  (COM  p,  992), 


SOUXISM, 


See  Abut  and  Natt. 


SFABXS. 

IMhiiUy  of  carrier  for  Injury  to  poMen- 
yer  &y  aparks  or  olndtr»,  ll^tOlO 
(eaae  p.  1076) . 


SPECZAZ.  XJIGISLATIOir. 

Sm  Statutbs. 


8FEOIFIO  FBBFORKAirOB. 

Miaconduct  of  child  as  defense  to  action 
or  suit  to  enforce  agreement  to  adopt, 
or  to  provide  for,  child  taken  into 
family.    11—819  (caae  p.  814). 

Contract  to  adopt  child  and  make  it  an 

heir.  11-814. 
Objection  to  performance  by  grantor  on 

sronnd  that  unsatisfactory  conditions 

nave  been  imposed  npon  him  by 

vendee.  11-808. 


B«bttl*n  to  Fedeml  KOTenuieBt. 

Bc^ulation  of  interstate  cmnmeroe, 

COHBfEBCB. 


see 


Federal  eonMitutionai  or  legMoHve  pro- 
vlmtona  aa  to  tototrtooUN^  li^Mors^  oh 
affeeting  state  legialation.  11—tasO 
(caae  p.  laiH) . 

State  income  taac  on  aaiariea  of  Federal 
ofjieer:  tl~^a2. 

Federal  inoonne  tax  on  aalary  of  atate 
o/fieer.  11—63S. 

Power  of  Congreaa  to  protect  migratory 
birda.  1 1-^91  (eaeea  pp.  9SO, 
■  9M). 

Effect  of  Vederal  control  of  pwbUo  «t<I<- 
ttoa  on  fltat0  otatutes.  21— 

Indictment  of  railroad  under  Federal  con> 
tool  for  violation  of  state  statute  re- 
lating to  maintenance  of  waiting 
rooms.  11-1446. 

Suit  1^  atftte  to  enjoin  game  wardm  «A 
United  StatM  from  attempt  to  en- 
force MigratoiT  Bird  Treaty  Act,  and 
r^nilations  of  the  Department  of 
A^cultor^  in  pnrnwnce  thereof. 
11-984. 


■TATE  COVBTS. 


See  CouBTS. 


■TATE'8  ATTOBNET. 

See  District  and  Pbosecuting  Atkhc- 

NEYS. 


STATUTE  OF  FBA1J08. 


See  GoNjitACTA 


STATUTE  OF  irOHCZ.AIlC8. 

See  Executors  and  Administrators. 


SPEED. 

Snffldency  of  proof  that  automobile  was 
driven  at  excessive  q^eed.  11-1402. 


STAIRWAT. 


STATUTE  OF  USES. 


lEjfeof  of,  to  validate  creation  of 

of  freehold  to  eemmenee  In  |M«ro. 


Ijandlord'a  lidbtUty  for  condition  of  com- 
mon  ^ineag  viMeH  at-the  time  of 
the  letting  or  the  injury  served  but 

one  tenant.    il~109  (case  p.  106) . 


STATUTES. 

Beview  of,  by  courts,  see  Coubts. 


Hoavy  italle  typo  Is  naod  for  aamotetloMsi  roman  typo  tot  easos. 
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Befnml  to  deeUve  Btatate  aneonstitutional 
nnlew  its  ancoiutituttonality  is  be- 
yond reasonable  donbt.  11-^7. 

Partial  invalidity  of  income  tax  atatnte. 
11-300. 

Itoval  or  ap««ial  l^lslatlon. 

Confining  use  of  narrow  streets  1^  motor 

vehicles  to  travel  in  one  direction. 

11-202. 

Statute  making  it  unlawful  for  any  em- 
ployer of  labor  to  induce  workmen 
from  another  state  or  from  another 
portion  of  the  state  to  enter  his  em- 
ploy by  false  representations  as  to 
character  or  conditions  of  work,  com- 
pensation, etc.,  or  suggestion  of  non- 
existence of  strike.  11-S&9. 

OoBitrmotlom. 

Question  for  court  or  jury  as  to  oonstmc- 
tion,  see  Trial. 

Gonstminf  so  as  to  ^ectnate  purpose  of 

enactment.  11-288. 
Bule  of  ejusdem  generis.  11-SOO. 

—  retromAflTo  op«>stloB. 

Constitutionality  of  retrospective  laws* 
see  Constitutional  Law. 

Betroaelive  effect  of  income  tax.  11—517 
(ease  p.  (tlO) . 

Betroactive  effect  of  withdrawal  by  gov- 
ernment of  right  to  sue  for  injuries 
caused  by  operation  of  railroads  un. 
der  government  control.  11-1438. 

Bepeal. 

Effect  of  SegotiaVte  /nstrvmento  on 
statute  invalidating  inatrwment 
given  for  gambling  conatdenxtion. 
Xl-211   (ca»e  p.  207). 

Effect  of  Federal  control  of  public  uMM- 
tie»  on  state  or  Federal  statutes. 
11-14S4. 

Effect  of  unconstitutionality  of  amend- 
atory act  on  act  amended.  11-610. 


As  carrier^  see  Cammm. 


■TBIKES. 


What  amounta  to  a  atrihe  toOhin  "atrfke 
elauae"  of  a  bend  or  otiter  coMlniet. 
11~1004  (case  p.  1001). 

Statute  making  it  unlawful  for  any  em- 

?loyer  of  labor  to  induce  workmen 
rom  another  state  or  from  another 
portion  of  the  state  to  enter  his  em- 
ploy by  false  representations  as  to 
character  or  conditions  of  work,  com- 
pensation, etc.,  or  suggestion  of  non- 
existence of  strike.  11-859. 
Validity  of  statute  giving  attorney's  tee 
to  workman  who  has  oeen  induced  to 
contract  for  his  service  by  means  of 
representations  as  to  existence  or  non- 
existence of  strike  or  other  troubles 
between  employer  and  employees. 
11-8S9. 


aTBIXXHO  OUT. 

Of  pleading,  see  Pleadino. 


SUBBOOATIOH. 


Bight  of  mortgagor  who  sells  the  property 
subject  to  the  mortgage,  or  his  trustee 
in  bankruptcy,  to  be  subrogated  to  the 
rights  of  the  mortgagee  upon  satis- 
fying the  mortgage  from  the  proceeds 
(n  Insurance  upon  the  property. 
11-1291. 


BTOCKHOLDVBfl. 


SVCOESSIOX  TAX. 


Bee  Taxes. 


See  CosPORATiONS. 


STOVE  QUAUKT. 

ihtHt  from,  aa  nuiaanee.  11—1402, 


amr  mohxt. 
In  rait  to  annul  marriagCi  see  Marriage. 


8TREA1CS. 


As  boundary  between  individuals,  see 
Boundary. 


■UMDAT. 

Vi^^ation  of  Sunday  law  aa  ground  for 
civil  action  for  damagea.  11—1280 

(case  p.  1210). 
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■inPPXSMBlfTABT  PBOOBBDZVCM. 

Perfury  or  fdUe  •uwoHnor  in,  aa  oqm- 

tetnpt.  13-349. 


■UBPLUSAGE. 


In  pleadingi  see  Pzaadino. 


TAXES. 

la  s«MTaL 

Constitationality  of  tax  statntea,  see  CoN- 

STITUTXONAL  LAW. 

AvthorUy  of  county  to  employ  tax  /erret* 
11-013  (case  p,  010). 

Definition  of  a  tax.  11-1176. 

What  indnded  in  proviaion  in  revenue 
law,  "all  other  property,  real,  per- 
sonal, and  mixed,"  following  state- 
ment of  qieciflc  items  of  proper^. 
11-300. 

PaTmeatf  oollMtioii. 

Validity  and  effect  of  agreement  that 
eUiim  may  be  applied  upon,  or  met  off 
agalinat  taxes,  11—1177  (cam  p. 
1170) . 

Talidity  of  statutory  provision  for  attor- 
neye'  fees  as  a  penalty  for  failure  to 
pay  taxee  promptly.  11—891. 

Collection  of  municipal  taxes  by  assump- 
sit. 11-1175. 

■neewslem  tax. 

Whole  eatate  or  inaividual  sharee  as 
baste  of  eomputaUon  of  inheritance 
tax.    llSSa  (case  p.  8S0) . 

iHeoma  tax. 

Betroactive    effect    of    income  taxes. 

llSia  (case  p.  aio). 
Income  tax  in  respect  of  salaries  of  pub- 

lic  officera  and  employeea.  11—038 

(caae  p.  S19). 
7tieome  as  "property"  within  eonaUtu~ 

tional     Umitatlons     on  taxation, 

11-313  (cafte  p.  300). 
Iteduction  for  "losses."    IISOO  (ease 

p.  49e). 

Partial  invalidity  of  income  tax  statute. 
11-300. 

Effect  of  Federal  income  tax  amendment 
to  extend  taxing  power  to  new  or  ex- 
cepted subjects.   11-519.  ■ 

Question  whether  incomes  are  included  in 
clause  of  revenue  act,  following  state- 
ments of  specific  items  of  property  to 
be  taxed,  "all  other  property,  real, 
personal,  and  mixed."  11-300. 


Kght  of  manufacturer  of  bags  te  dednet 
from  Ms  income  tax  returns,  as  a 
loBS  incurred  in  trade,  losses  sus- 
tained trading  in  cotton  on  the  cotton 
exchange.  11-496. 

Denying  income  tax  exemptions  to  non- 
residents which  are  allowed  to  res- 
idents. 11-aoo. 


TAX  FSBBBT. 


Authority  of  county  to  empl^v* 
(case  p.  910) . 


ii~9ia 


VEUOBAFBI. 

FedemI  control  of,  ll—14tM, 


TBLEPHOHES. 


Zm  gamaraL 

Sudtatonctf  of  demand  ty  teitephonm  for 
paymeiit  of  negoOable  paper. 
11-079. 

Federal  control  of.  ll-14ao. 

Bight  and  duty  of  telephone  companies 
to  maJee  physical  connection  of  ex- 
changee or  Unee.  11-1204  (came  p. 
1198), 

Du^  of  telephone  companies  to  serve 
without  discrimination  all  applicants 
for  service.  11-1193. 

Mandamus  to  compel  telephone  company 
to  make  physical  connection  of  its 
lines  and  exchanges  with  switchboaid 
of  another  company. .  11-1193. 

Bates. 

Wedtral  control  of.  Il-14ti9. 


TENAIITS. 

See  Landlord  and  Tenant. 


TENDER. 

R<0fct  of  purchaser  to  opportunity  to  pay 
in  cash  where  tender  haa  bam  made 
in  other  medium.   11—811  (oaae  p. 

808). 


TBBMIXATIOH. 

Of  contract,  see  Contracts. 
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TIKE. 

For  presentation  of  check,  see  Checks. 
Construction  of  contract  as  to,  see  Con- 
tracts. 

To  present  claims  against  decedent's  es- 
tate, see  Executors  and  Adminis- 
trators. 

Qoestion  for  jury  as  to  reasonableness  of, 
see  Trial. 

At  which  the  rate  of  foreign  exchange 
ahould  be  taken  in  OMaeaaing  dam- 
ages  for  Itreach  of  contract, 
11-998  (cage  p.  8S8) . 

Right  to  set  aside  conviction  on  a  void 
indictment  ftfter  lapse  of  the  term  at 
which  it  was  found.  11-1261. 


TITIiE. 

To  commercial  paper  placed  with  hank  for 

collection,  see  Banks. 
Presumption  and  burden  of  proof  as  to, 
EvnuBNCE. 

Becord  of,  see  RMXMtDS  and  Rbcordimq 
Laws. 

Title  to  commercial  paper  deposited  by 
the  tmatomer  of  a  banh  to  hia  ao' 
count,    11-1043  (case  p.  1040). 


TORREHS  LAW. 

Conetitutionatity  of  provisiona  of  Tvr* 
rent  Law  for  eonatructive  noUce. 
11-779  (eaaea  pp.  7S3,  709), 


TRADEMARKS  AlTD  TBADBRAMEB. 

Hatters  as  to  unfair  competition  general- 
ly, see  Unfair  CoMPErrmoN. 

Sight  to  protection  in  use  of  initials  as  a 
trademark  or  tradename,  or  upon 
the  ground  of  unfair  competition. 
tl-iaS9  fooaey.  1898), 

Right  6f  defendant  in  suit  for  appropriat- 
ing tradename  of  plaintiff  to  show  the 
business  done  with  old  customers,  so 
as  to  establish  what  his  profits  would 
have  been  without  the  wrongful  ap- 
propriation. 11-1288. 

Assumption  of  tradename  so  similar  to 
.  that  of  another  as  to  l)^  likely  to  mis- 
lead. 11-1283. 

Protecting  firm  doing  business  under 
name,  "W.  B.  Mfg.  Co."  against  use 
of  name  "R.  B.  Mfg.  Co."  by  com- 
petitor. 11-1283. 

Fi  :lure  of  purchasers  to  exercise  ordinary 
attention,  which  would  disclose  differ- 
ence between  name  of  merchant  and 
that  of  a  competitor.  11-1283. 


TRARBFER. 

Of  note,  see  Bills  and  Notes. 


TRARBFER  '.AZ. 

See  Taxes. 


TRANSITORY  ACTIOR. 

See  Venue, 


TORTS. 

Right  of  action  for,  see  Case. 
Liabili^  of  corporation  for,  see  Corfora- 
TiONa 

Master's  liability  for,  see  Master  and 
Servant. 


TRADE. 

Validity  of  agreement  in  restraint  of,  see 
Contracts;  Monopoly  and  Cohsina- 

TIONS. 


TRAMSPO&TATIOM  ACT. 

Valtdtty  and  effect  of.  11-1461, 


TRAPPING. 


Sight    to    trap    in  navigable 
11-&41  (ctue  p.  284). 


Mream. 


Injunction  against  fixing  of  traps  by 
stakes  to  submerged  land  of  riparian 
owner  on  navigable  river,  or  to  ice 
formed  thereon.  11-234. 
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Effect  of  war  on  IreaCy  rlpMs.  11—180 

(caae  p.  160). 
Pmcer  of  Congreaa  to  moJe*  trea^  to  pro- 

tect  migrratory  birds.    11—091  (eaae 

Effect  of  treaty  to  -nipeTsede  inconsistent 
local  laws.  11-166. 


In  banknwtcy,  see  Bankkuptcy. 
In  general,  see  Trusts. 


TRUSTEE  PBOGEM. 


See  Gabnubbient. 


TBESPASS. 

Injunction  against,  see  Injunction. 


TRIAZ- 

New  trial,  see  New  Trial. 
Place  of,  see  Venue. 

Kaeeptloii  ef  e-videnee. 

Offer  in  evidence  of  a  certificate  of  de- 
posit, the  indorsement  of  which  has 
been  denied,  as  including  an  offer  of 
the  indorsement  11-937. 

Rejection  of  offered  evidence  as  ground 
for  new  trial.  11-937. 

Oaeatloua  for  Jury. 

What  constitutes  reasonable  diligence  in 
presentment  of  check.  11-1024. 

Question  whether  death  of  insured  result- 
ed from  military  service.  11-1080. 

Intoxicating  efaaractw  of  Jamaica  ginger. 
11-1230. 

Meaning  sug^rested  1^  innuendoes  in  com- 
plaint for  libel.  11-1014. 

Interpretation  of  foreign  statute  or  judi- 
cial decision.  11-1034. 

Negligence  in  running  a  train  8  or  10 
miles  an  hour  over  a  track  with  re- 
spect to  which  evidence  shows  that  it 
should  not  have  been  run  above  4  to 
6  miles.  11-14S8. 

Contributory  negligence  of  pedestrian  in- 
jured by  sudden  opening  of  coal  hole 
in  sidewalk.  11-660. 

Whether  contract  to  purchase  real  estate 
was  delivered  on  condition.  11-1157. 

Assuming  all  of  plaintiff's  evidence  to  be 
true  upon  motion  for  nonsuit.  11-560. 

Initrvctloas. 

Right  of  party  who  has  not  appealed  to 
complain  of  instruction.  11-259. 


TBirSTS. 

IPotoer  of  corporation  to  execute  a  (rust 
involving  a  determination  regardiim 
the  personal  conduct  or  needs  of 
bonefidarim,  11—300  (cam  p. 
288). 

Direction  that  in  case  of  serious  accident  a 
named  person  should  take  entire 
charge  of  one's  estate  for  disposal  as 
he  sees  fit,  as  a  bequest  ana  not  a 
trust.  11-826. 

Permitting  ^st  company  to  act  as  trustee 
under  will  as  against  public  policy. 
11-288. 


mniEBTAKnio. 
On  appeal,  see  Appeal  and  Error. 


UMUUE  INFLVElfCE. 

Presumption  and  bu^en  ef  proof  as  to, 

see  Evidence. 
Suffioiency  of  proof  of,  see  Etidbncb. 

.Fraud  or  undue  inflncnce  in  conveyance 
from  ehiid  to  parent.  11—735 
(eaaem  pp.  720,  790,  730) . 


VNFAXR  OOMPETmOir. 

Validity  and  oonstruction  of  atatxtte  cre- 
ating Federal  Trade  Commia^on. 
11—797  (ease  p.  798). 

Bight  to  protection  in  use  of  initials  aa 
a  trademark  or  tradename  or  upon 
the  ground  of  unfair  competition. 
11—1280  (case  p.  1283), 

Finding  absence  of  damages  althoui^ 
profits  had  been  made.  11-1283. 


Verdict. 

Review  of  verdict  on  appeal,  see  Appeal 
AND  Error. 


UNIFORHITT. 

Of  income  tax,  see  Taxes. 
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mtnatt  svates. 

flmlta  ms«iut. 

Liability  for  death  of,  or  iniury  to, 
soldier  in  service  of  government  by 
negligently  oonatrtMted,  maintained, 
or  operated  ""WiMrMul.  IX—l^^it 
(caae  p.  l^S) . 

Bight  of  one  constructing  an  unsafe  raU> 
road  track  for  the  government  to  the 
benefit  of  the  government's  immunity 
from  suit  11-1488. 

Sight  to  withdraw  governmental  permis- 
sion to  sue  for  negligence  of  govern- 
ment officers  at  any  time  before 
judgment  11-1438. 

BatroactiTe  eflfeet  of  withdrawal  by  gor- 
emment  of  right  to  sue  for  injuries 
caused  by  operation  of  railroatu  un- 
der goremment  control.  11-1438. 


mniQUXDATED  CLAIM. 

Bight  to  interest  on.  11-676. 


.  USES. 

See  Statotb  or  Usbs. 


VABIAKGE. 

Between  ideading  and  proof,  see  Evidence. 


vsvux. 

TmUdity  and  e/feet  of  orders  of  Director 
General  of  Railroads  as  to  venue  of 
suits, 

Constitutionality  of  statute  fixing  venue 
of  offense  committed  xohUe  upon  a 
public  conveyance,  or  at  a  Nation  or 
depot  upon  the  routm  thmreof. 
11—1020  (case  p.  1018), 


VS&DICT. 


Beview  of,  on  appeal,  see  Affkal  amd 
Ebrob. 


Matters  as  to  ship,  see  Shipping. 


VIOLATIOX  OF  ULW. 

Tdlidity  of  statutory  provision  for  attor- 
neys' fees  as  penalty  for  violating 

statute.  11-88S. 
Violation  of  Sunday  law  as  ground  for 
civil  action  for  damages.  11—1220 
(case  p.  1919} . 


▼OUTEAD  ACT. 


As  affecting  state  legislation.  11^1320 
(oase  p.  181S) . 


VOTERS  AlTD  EUBOTIOm. 


VEEDOB  AXD  PUB0KA8EK. 

As  to  deeds,  see  Deeds. 

jSale  of  infant's  land,  see  INFANTS. 

Sale  under  execution  or  attachment,  see 
JimiciAL  Sale. 

Bights  of  purchasers  at  mortgage  fore- 
closure sale,  see  Mortgage. 

Binding  effect  on  vendee  of  judgment 

against  vendor.  11-129. 
Agreement  by  purchaser  to  pay  vendor  an 

additional  sum  for  performance  of  his 

contract.  11-419. 
Sufficiency  of  acceptance  of  offer  to  sell. 

11-808. 

Sufficiency  of  description  of  land  to  sat- 
isfy Statute  of  Frauds.  11-808. 

Presumption  that  offer  to  purchase  real 
estate  with  knowledge  of  existence  of 
an  easement  across  it  is  subject  to 
such  easement.  11-808. 

Bights  of  lessee  under  oil  and  gas  lease 
as  against  purchaser  of  the  premises. 
11-129. 


See  Elections. 


WAGES. 

In  general,  see  Master  and  Servant. 


WAIVER. 


Of  error  in  trial  court,  see  Appeal  and 
Error. 

By  appearance,  see  Appearance. 

Waiver  of  rights  by  one  whose  written  bid 
has  been  accepted  by  bidding  at  sec- 
ond sale  without  knowledge  of  accept- 
ance of  first  bid.  11-639. 

Waiver  by  maker,  of  rule  requiring  pro- 
duction of  note  for  payment  of  which 
demand  is  made.  11^63. 
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Effect  of  tear  on  treaty  righta.  Il-^ISO 
(ca»e  p.  160). 

Effect  of  war  on  Federal  control  of  pub- 
lic   utiUtieB.     ll-l^SO    (ea&e  p. 

Deeiaionti  under  the  "Lever  Act"  (Act 
«/  ^Vffusc  lOt  1017,  ttm«nded  in 
1919).    11-1295  (eaam  p.  1991). 

Right  of  parties  to  contractB,  the  per- 
formance of  which  ia  interfered  wUh 
or  prevented  by  war  conditions  or 
acts  of  government  in  prosecution  of 
war.   11-1*29  (case  p.  1*1S). 

Dea^  or  infury  in  battle  as  due  to  ocet- 
dent  or  accidental  meant  uHlKin 
meanina  of  aeeideni  ineuranee 
policy,    ll-llia  (eaaep.  1111). 

Eight  of  alien  enemy  to  take  by  inherit, 
ance  or  by  will.    1 1—199   (caae  p. 

me). 

Effect  of,  on  trading  between  citizens  of 
■tatea  or  nations  at  war.  11-166. 


Allowance  to,  pending  administration  of 
estate,  we  Exbcdtorb  and  Admin- 
istrators. 


WILFUUTESS. 


Recovery  for  phyaical  conaeq^encea  of 
fright  due  to  a  wilful  tort  resulting 
in  a  phyaical  injury.  11-1141  (caae 
p*  1116). 

Effect  of  intent  on  liability  of  wilful  tort- 
feasor  for  direct  conseqnenras  of  hia 
acts.  11-1116. 


wxxxa. 


WAB  BXSK  INBVBANOE. 

Taking  away  vested  right  of  action 
against  a  railroad  company  for  negli- 
gent killing  of  a  soldier  by  a  govern- 
ment circular  requiring  such  claims 
to  be  settled  by  the  Bureau  of  War 
Risk  Insurance.  11-1438. 


WAXEKl. 


Im  gemoraL 

Admiralty  jurisdiction  over,  see  Admiral- 
ty. 

Boundary  by,  see  BoUHDARY. 
Right  to  ice,  see  IcE. 

Right  to  trap  In  nartgable  atream. 
11-241  (caae  p.  234). 

Right  of  public  to  anchor  traps  by  stakes 
driven  into  submerged  land  on  nav- 
igable river,  the  soil  of  which  belongs 
to  tiie  riparian  owner.  11-234. 

Wat«r  cnpply. 

Right  of  water  company  to  discontinue 
its  entire  service.  11—2S4. 

Service  contract  by  tcater  company  in 
consideration  of  conveyance  of 
property  as  affected  by  public  utility 
acta.    11-490   (caae  p.  464). 


WHORE. 

Orafltf  charging  a  woman  with  being  a 
irhore  or  prostitute  am  actionable  per 

sc.    SI— 060  (case  p.  963). 


In  geaend. 

Hatters  concerning  executors  and  admin- 
istrators, see  Executors  akd  Ad- 

HlNISTRAlWtS. 

Tax  on  gift  by,  see  Taxes. 

Bight  of  alien  enemy  to  take  by  trOI. 
11—192  (caae  p.  199). 

Question  whether  instrument  executed  as 
a  will  creates  a  mere  naked  power  of 
sale.  11-826. 

Direction  that  in  case  of  serious  accident 
a  named  person  should  take  entire 
charge  of  one's  estate  for  disposal  as 
he  sees  fit  as  a  bequest  and  not  a 
trust.  11-826. 

Specific  performance  of  contract  to  devise 
property.  11-814. 

TastaaeBtary  okaraetav. 

Effect  on  character  of  instrument  in 
form  of  deed,  of  provisions  therein 
indicating  an  intention  to  potUpone 
or  limit  the  Hghta  of  grantee  until 
after  the  death  of  grantor.  11—1S3 
(cases  pp.  1,  4,  S,  t,  lOf  19). 

Instrument  executed  as  a  will  directing 
one  to  "take  entire  charge  of  my  e»- 
tate  for  disposal  as  he  sees  fit"  in  case 
of  serious  accident  11-826. 

Reroeation. 

Effect  of  passing  of  the  emergency  upon 
which  a.  contingent  will  is  based  to 
revoke  the  wiU.  11-832. 

Probate. 

Effect  of  fact  that  an  instrument  in  the 
form  of  a  will  is  not  operative  aa  a 
will  to  prevent  its  admission  to  pro- 
bate. 11-826. 
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CMUtirtiotlam  BeBanUr)  lateat  of  tea- 
tetor. 

When  will  deemed,  contingent,  ll-~84e 
(catica  pp.  sse,  saa). 

Construing  will  so  as  to  give  effect  to  ev- 
ery part  and  ward  thereof.  11-322. 

IteBolving  doubt  as  to  whether  will  was 
intended  to  be  contingent  or  per- 
manent in  favor  of  permanency. 
11-832. 

Will  placing  property  in  hands  of  trustee 
to  pay  monthly  annuity  to  testator's 
■on  for  life,  providing  that  if  the  son 
refrain  from  intoxicants  for  a  period 
of  five  years,  the  corpus  of  the  fund 
shall  be  paid  to  him.  11-288. 

Parol  evidence  as  to  testator's  intent. 
11-288,  826. 

-Presumption  in  favor  of  heir  at  law  as 
yielding  to  manifest  intention  of  tes- 
tator. 11-317. 

SasorlptioiL  of  benefioiaiiesi  who  may 


Effect  of  word  '  'nearer' '  in  teata' 
tnentary  gift  to  "nearest  heir"  or  the 
like.    ll~aX0  (ctuea  pp.  3ia,  317, 

322). 

Nearest  akin.  11-315. 
Nearest  of  kin.  11-317. 
Nearest  heirs.  11-322. 

Estate  or  sift  npon  condition. 

Enforcing  condition  precedent.  11-288. 

Interests  of  aererat. 

Bequest  to  be  equally  divided  "between  my 
and  my  wife's  nearest  kin,  they  shar- 
ing like"  and  like."  11-317. 


WITmCSBES. 


Bight  of  one  arrested  in  extradition  pro- 
ceedings to  opportunity  to  take  depo- 
sitions of  witnesses  to  substantiate 
his  denial  that  he  was  in  the  demand- 
ing state  when  the  crime  was  commit- 
ted. 11-1407. 

Discretion  as  to  competency  of  expert  wit- 
ness.  11-1283. 


WOMEN. 

Libel  or  slander  of,  see  Libel  and  Slan- 
der. 

Effect  of  nationality  of  woman  on  her 
marriage  to  an  alien.  11-166. 


WORDS  Ain>>  PHRASES. 

Meaning  of  words  in  statutes  generally, 

see  Statutes. 

Account  stated.   11-57&,  583. 
Active  service.  11-1091. 
Alien  enemy.  11-166. 
Alien  friend.  11-166. 
Avocation.    11-603  note. 
Bearer.  11-937. 
Condition  precedent  11-288. 
Confirmation.  11-394. 
Crime.  11-1261. 
Daybreak.    11-1229  note. 
Debt  11-110. 
Diffuse.  11-1222. 
Drinkable.  11-1237. 
Electric  work.  11-151. 
Engaged.  11-1091. 

Engaged  in  military  or  naval  service  in 

time  of  war.  11-1085. 
Engaged  in  military  service.   11-1097.  • 
Engineering  work.  11-151. 
-General  strike.   11-1006  note. 
Goods.  11-1080. 
Holder.  11-937. 
Income.  11--3D0. 
Indictment   11-1021  note. 
Judicial  knowledge.  11-337. 
Losses.  11-503  note. 
Losses  incurred  in  trade.  11-496. 
Merchandise.  11-1030. 
Mine.   11-151 ;  11-164  note. 
Miner.   11-155  note. 
Mining.  11-151. 
Name  of  person.  11-1283. 
Nearest.   11-329  note. 
Nearest  akin.   11-315;  11-332  note. 
Nearest  and  lawful  heir.   11-331  note. 
Nearest  blood  connection.   11-329  note. 
Nearest  blood  kin.   11-329  note. 
Nearest  blood  relation.   11-329  note. 
Nearest  blood  relative.   11-329  note. 
Nearest  heirs.    11-322;  11-330  note. 
Nearest  kin.  11-317. 
Neairest  kindred.   11-332  note. 
Nearest  male  heir.   11-330  note. 
Nearest  of  blood.    11-329  note. 
Nearest  of  kin.   11-317;  11-331  note. 
Nearest  of  kin  by  blood.   11-330  note. 
Nearest  of  kin  by  heirship.  11-832  note. 
Nearest  relative.  11-332  note. 
Nearest  rdative  in  male  line.  11-332 

note. 

Negotiated.  11-937. 
Next  of  kin.  11-317. 
On  the  front  11-1229  note. 
Operate.  11-1228  note. 
Ore.   11-156  note. 
Person.  11-374. 
Personal  property.  11-300. 
Prima  facie  evidence.  11-583. 
^  Process  of  mining.   11-154  note. 
Property.  11-300. 
Quarry.  11-156  note. 
Reasonable  and  adequate.  11-992, 
Reasonable  and  just  11-992. 
Slacker.  11-1014. 
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Strike.  11-1001.  • 
Strike.    11-1004  note. 
Tax.  11-1175. 

Tippling  house.   11-1237  note. 
To  mine.   11-156  note. 
To  trade.  11-156. 
Vicioufl  animal.  11-259. 
Vicious  propensity.  11-259. 
Vocation.   11-503  note. 
Wares.  11-1030, 


WOBKMEira  OOMPEmiATXOH. 

Power  of  Conffvesa  to  permit  appUeaUon 
of  atate  w>r1emen*a  compenaation 
latDB  to  infurtea  within  adminUty  fu- 
riadiction.   It^XlSS  (oaaep, 

What  ta  a  "mine"  within  the  meaning  of 
the  acta.   11-16^  (eaae  p.  lei). 

Right  to  compenaaUon  for  remtita  of  oee-f 
poaure  to  contagioum  dtaeaae. 
11-790  (eaae  p.  7S0). 

Injury  received  by  employee  while  volun- 
tarily doing  something  outside  of  hia 
employment  for  ben^t  of  his  em- 
ployer. 11-786. 


Injury  to  employee  driving  an  automobile 
belonging  to  his  employer,  but  which 
had  been  assigned  to  another  em- 
ployee, and  which  was  being  driven  by 
the  plaintiff  solely  as  an  accommoda- 
tion for  such  other  employee.  11-227. 

Services  of  mining  engineer  in  caring  for 
mine  operatives  attacked  by  influenza. , 
as  within  the  course  of  hia  employ- 
ment. 11-785. 

Burden  of  diowing  that  illness  alleged  to- 
have  been  contracted  by  sen^ant  be- 
cause of  exceptional  exposure  in  the 
course  of  his  employment  in  fact  re- 
sulted from  such  exposure.  11-786. 

Snffleiency  of  proof  that  illnesa  of  em- 
ployee was  contracted  because  of  ex- 
ceptional exposure  in  the  course  of 
his  employment.  11-785. 


WBkT  AND  PBOCEM. 

ConaUtvtionality  of  provisloHB  of  Tor- 
rena  Law  for  constructtve  notice, 
11—773  (caaea  pp.  7SS,  700). 

Valitltty  of  atatvtory  proviaion  for  oCtor- 
neira'  feea  in  favor  of  ttonreaidenta 
aerved  by  publication.  11—893. 

Effect  of  Federal  control  of  public  ntilify 
on  aervioe  of  proeeaa.  ll—l*tHi, 
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